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Preface 


This  volume  cumulates  and  replaces  the  2009  edition  of  Volume  23  of 
the  Official  Code  of  Georgia  Annotated,  as  supplemented  by  the  2011 
Cumulative  Supplement.  The  2009  edition  of  Volume  23  and  its  2011 
Cumulative  Supplement  may  thus  be  discarded  or,  if  so  desired,  may  be 
retained  for  historical  purposes. 

This  volume  contains  all  laws  specifically  codified  in  Titles  31  and  32 
by  the  General  Assembly  through  the  2012  Session.  This  volume  also 
contains  case  annotations  reflecting  decisions  posted  to  LexisNexis® 
through  March  30,  2012.  These  annotations  will  appear  in  the  following 
traditional  reporter  sources:  Georgia  Supreme  Court  Opinions;  Georgia 
Appeals  Court  Opinions;  Southeastern  Reporter,  Second  Series; 
Supreme  Court  Reporter;  Federal  Reporter,  Third  Series;  Federal 
Supplement,  Second  Series;  Federal  Rules  Decisions;  and  Bankruptcy 
Reporter.  As  official  and  traditional  citations  become  available,  substi¬ 
tutions  for  the  LexisNexis®  citations  will  be  made. 

Additionally,  LexisNexis®  has  prepared  annotations  and  references 
to  Attorney  General  Opinions,  law  reviews,  and  other  research  sources 
that  we  hope  will  be  beneficial  as  you  utilize  this  product.  A  listing  of 
those  sources  is  as  follows:  Official  and  Unofficial  Attorney  General 
Opinions;  Opinions  of  the  Judicial  Qualifications  Commission;  Advisory 
Opinions  of  the  State  Disciplinary  Board  of  the  State  Bar;  Formal 
Advisory  Opinions  of  the  State  Disciplinary  Board  of  the  State  Bar, 
issued  by  the  Supreme  Court  of  Georgia;  Emory  Law  Journal;  Georgia 
Law  Review;  Georgia  State  University  Law  Review;  Mercer  Law 
Review;  Georgia  State  Bar  Journal;  American  Law  Reports;  American 
Jurisprudence  2d;  American  Jurisprudence  Pleading  and  Practice 
Forms;  American  Jurisprudence  Proof  of  Facts;  American  Jurispru¬ 
dence  Trials;  Corpus  Juris  Secundum;  and  Uniform  Laws  Annotated. 
Also  included,  where  appropriate,  are  cross  references  to  the  Official 
Code  of  Georgia  Annotated. 

This  volume  retains  amendment  notes  and  effective  date  notes  for 
Acts  passed  during  the  2010,  2011,  and  2012  Sessions  of  the  General 
Assembly.  In  order  to  determine  the  changes  which  were  made  or  the 
effective  date  applied  to  a  Code  section  by  an  Act  passed  prior  to  the 
2010  Session  of  the  General  Assembly,  the  user  should  consult  the 
Georgia  Laws. 

Visit  our  website  at  http://www.lexisnexis.com  for  an  online  book¬ 
store,  technical  support,  customer  service,  and  other  company  informa¬ 
tion. 
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If  you  have  questions  or  suggestions  concerning  the  Official  Code 
of  Georgia  Annotated,  please  call  toll  free  1-800-833-9844,  fax  at 
1-518-487-3584,  or  email  us  at  customer.support@lexisnexis.com. 
Direct  written  inquiries  to: 

LexisNexis® 

Attn:  Official  Code  of  Georgia  Annotated 
701  East  Water  Street 
Charlottesville,  Virginia  22902-5389 
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User’s  Guide 


In  order  to  assist  both  the  legal  profession  and  the  layperson  in 
obtaining  the  maximum  benefit  from  the  Official  Code  of  Georgia 
Annotated,  a  User’s  Guide  containing  comments  and  information  on 
the  many  features  found  within  the  Code  has  been  included  in  Volume 
1  of  the  Official  Code  of  Georgia  Annotated. 
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Law  reviews.  —  For  article,  “The  Af¬ 
termath  of  Baby  Doe  and  the  Evolution  of 
Newborn  Intensive  Care,”  see  25  Ga.  St. 
U.L.  Rev.  835  (2009).  For  article,  “The 
Problem  of  Non-Identity  in  Valuing  New¬ 
born  Human  Life,”  see  25  Ga.  St.  U.L.  Rev. 
865  (2009).  For  article,  “Baby  Doe:  Does  It 
Really  Apply  Now?  Palliative  Care  of  the 
Ill  Neonate,”  see  25  Ga.  St.  U.L.  Rev.  901 
(2009).  For  article,  “Why  the  Capta’s  Baby 
Doe  Rules  Should  Be  Rejected  in  Favor  of 
the  Best  Interests  Standard,”  see  25  Ga. 
St.  U.L.  Rev.  909  (2009).  For  article,  “Per¬ 
sonal  Reflections  on  Extremely  Premature 
Newborns:  Vitalism,  Treatment  Deci¬ 
sions,  and  Ethical  Permissibility,”  see  25 
Ga.  St.  U.L.  Rev.  931  (2009).  For  article, 
“Medical  Futility,”  see  25  Ga.  St.  U.L.  Rev. 
985  (2009).  For  article,  “The  Baby  Doe 
Regulations  and  Tragic  Choices  at  the 


Bedside:  Accepting  the  Limits  of  ‘Good 
Process’,”  see  25  Ga.  St.  U.L.  Rev.  1019 
(2009).  For  article,  “Rescuing  Baby  Doe,” 
see  25  Ga.  St.  U.L.  Rev.  1043  (2009).  For 
article,  “Playing  God  with  Baby  Doe: 
Quality  of  Life  and  Unpredictable  Life 
Standards  at  the  Start  of  Life,”  see  25  Ga. 
St.  U.L.  Rev.  1061  (2009).  For  article, 
“Baby  Doe  and  Beyond:  Examining  the 
Practical  and  Philosophical  Influences  Im¬ 
pacting  Medical  Decision-Making  on  Be¬ 
half  of  Marginally- Viable  Newborns,”  see 
25  Ga.  St.  U.L.  Rev.  1097  (2009). 

For  note,  “Baby  Doe  at  Twenty-Five,” 
see  25  Ga.  St.  U.L.  Rev.  801  (2009).  For 
note,  “Phase  Six  Pandemic:  A  Call  to 
Re-Evaluate  Federal  Quarantine  Author¬ 
ity  Before  the  Next  Catastrophic  Out¬ 
break,”  see  44  Ga.  L.  Rev.  803  (2010). 
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Cited  in  Tuck  v.  State,  122  Ga.  App. 
649,  178  S.E.2d  305  (1970);  Montega 


Corp.  v.  Grooms,  128  Ga.  App.  333,  196 
S.E.2d  459  (1973). 
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T.31,  C.l  GENERAL  PROVISIONS;  ACCESS  TO  EYE  CARE  31-1-1 

CHAPTER  1 

GENERAL  PROVISIONS;  ACCESS  TO  EYE  CARE 


Article  1 

General  Provisions 


Sec. 

31-1-1. 

31-1-2. 


31-1-3. 


31-1-3.1. 


31-1-3.2. 


31-1-4. 


31-1-5. 


31-1-6. 

31-1-7. 


Definitions. 

Use  of  flammable  materials  in 
eyeglass  frames;  delivery  of 
completed  work  by  offices,  com¬ 
panies,  or  laboratories;  pen¬ 
alty. 

Detection  of  hearing  impair¬ 
ments  in  infants;  evaluations. 
Reporting  disabled  newborn 
persons;  referral  to  treatment 
and  rehabilitative  services. 
Hearing  screenings  for  new¬ 
borns. 

Penalties  for  false  representa¬ 
tion,  impersonation. 
Compensation  of  employees  for 
damage  to  wearing  apparel 
caused  by  patients. 

Reuse  of  heart  pacemakers. 
Marking  of  dentures  and  other 


Sec. 


31-1-8. 


31-1-9. 

31-1-10. 

31-1-11. 


31-1-12. 


31-1-13. 


removable  dental  prostheses 
for  identification. 

Notice  of  proposed  special  facil¬ 
ity. 

Breast-feeding  of  baby. 

State  health  officer;  duties. 

No  legal  compulsion  to  partici¬ 
pate  in  health  care  system;  no 
legal  prohibition  on  purchase 
or  sale  of  health  insurance  in 
private  health  care  systems. 
Hospitals  to  provide  educa¬ 
tional  information  to  parents  of 
newborns  regarding  pertussis 
disease  and  availability  of  a 
vaccine. 

Hemophilia  Advisory  Board. 


Article  2 


Patient  Access  to  Eye  Care 

31-1-20  through  31-1-22  [Repealed]. 
31-1-23.  Blindness  education,  screen¬ 
ing,  and  treatment  program. 


Cross  references.  —  Inapplicability  of 
implied  warranties  to  injection,  transfu¬ 
sion,  or  other  transfer  of  blood,  blood 
plasma,  or  transplanting  of  tissue,  bones, 
or  organs,  §§  11-2-316,  51-1-28.  Examina¬ 
tion  and  immunization  of  public  school 


children,  §§  20-2-770,  20-2-771.  Beauty 
shops  and  cosmetologists,  T.  43,  C.  10. 
Anatomical  gifts,  §  44-5-140  et  seq.  Lia¬ 
bility  for  sale  of  unwholesome  provisions 
of  any  kind  or  adulterated  drugs, 
§  51-1-23  et  seq. 


ARTICLE  1 

GENERAL  PROVISIONS 


Editor’s  notes.  —  Ga.  L.  1997,  p.  1585, 

§  1  designated  Code  Sections  31-1-1 
through  31-1-8  as  Article  1. 

31-1-1.  Definitions. 

Except  as  specifically  provided  otherwise,  as  used  in  this  title,  the 
term: 

(1)  “Board”  means  the  Board  of  Public  Health. 

(2)  “Commissioner”  means  the  commissioner  of  public  health. 
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(3)  “Department”  means  the  Department  of  Public  Health.  (Code 
1981,  §  31-1-1;  Ga.  L.  2008,  p.  12,  §  2-7/SB  433;  Ga.  L.  2009,  p.  453, 
§  1-2/HB  228;  Ga.  L.  2011,  p.  705,  §  3-5/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Board  of  Public 
Health”  for  “Board  of  Community  Health” 
in  paragraph  (1);  substituted  “commis¬ 
sioner  of  public  health”  for  “commissioner 
of  community  health”  in  paragraph  (2); 
and  substituted  “Department  of  Public 
Health”  for  “Department  of  Community 
Health”  in  paragraph  (3). 


Editor’s  notes.  —  This  Code  section 
was  created  as  part  of  the  Code  revision 
and  was  thus  enacted  by  Ga.  L.  1981,  Ex. 
Sess.,  p.  8  (Code  enactment  Act). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-1-2.  Use  of  flammable  materials  in  eyeglass  frames;  delivery 
of  completed  work  by  offices,  companies,  or  laboratories; 
penalty. 


(a)  No  person  shall  distribute,  sell,  exchange,  deliver,  or  have  in  his 
possession  with  intent  to  distribute,  sell,  exchange,  or  deliver  in  this 
state  any  prescription  eyeglass  frame  or  prescription  sunglass  frame 
containing  any  form  of  cellulose  nitrate  or  other  highly  flammable 
material. 

(b)  Optical  offices,  manufacturing  companies,  or  laboratories  which 
prepare  lenses  for  prescription  eyeglasses  or  sunglasses,  including 
industrial  safety  eyewear,  and  which  perform  mechanical  work  upon 
inert  materials  in  the  preparation  of  such  eyeglasses  or  sunglasses 
shall  in  every  case  deliver  the  completed  product  of  their  efforts  only  to 
the  physician,  optometrist,  or  licensed  dispensing  optician  who  ordered 
the  work  performed. 

(c)  Any  person  who  violates  any  provision  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall  be 
punished  as  follows:  the  first  offense  shall  be  punished  by  a  fine  of  not 
more  than  $200.00;  each  subsequent  offense  shall  be  punished  by  a  fine 
of  not  more  than  $500.00.  (Code  1933,  §§  92A-1901,  92A-9931,  enacted 
by  Ga.  L.  1970,  p.  30,  §§  1,  2;  Ga.  L.  1973,  p.  746,  §  1;  Ga.  L.  1974,  p. 
515,  §§  1,  2.) 

Cross  references.  —  Dispensing  opti¬ 
cians,  T.  43,  C.  29.  Optometrists,  T.  43,  C. 

30.  Physicians,  §  43-34-20  et  seq. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Statute  applies  only  to  prescription  eral  Assembly  did  not  intend  that  plain 
sunglass  frames.  1971  Op.  Att’y  Gen.  noncorrective  sunglasses  should  have 
No.  71-156.  safety  lenses.  1971  Op.  Att’y  Gen.  No. 

Noncorrective  sunglasses.  —  Gen-  71-156. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi-  C.J.S.  —  25  C.J.S.,  Customs  and  Us- 
cians  and  Surgeons,  and  Other  Healers,  ages,  §  44  et  seq. 

§§  251,  252. 

31-1-3.  Detection  of  hearing  impairments  in  infants;  evalua¬ 
tions. 

(a)  It  shall  be  the  public  policy  of  this  state  that  newborn  infants  in 
certain  high-risk  categories  be  evaluated  for  the  detection  of  hearing 
impairments  in  order  to  prevent  many  of  the  consequences  of  these 
disorders. 

(b)  The  department  shall  develop  guidelines  for  evaluation  and 
follow-up  procedures  for  the  detection  of  hearing  impairments  in 
infants  determined  by  the  department  to  be  in  those  high-risk  catego¬ 
ries  in  which  the  likelihood  of  such  impairments  is  greatest  and  shall 
develop  rules  and  regulations  to  ensure  that  all  such  high-risk  infants 
are  evaluated  within  one  year  of  their  birth.  No  such  evaluation  shall  be 
made  as  to  any  newborn  infant  if  the  parents  or  legal  guardian  of  the 
child  objects  thereto  on  the  grounds  that  such  a  test  would  conflict  with 
their  religious  tenets  or  practices.  (Code  1933,  §§  88-3301a,  88-3302a, 
enacted  by  Ga.  L.  1978,  p.  1726,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 

§§  14,  15. 

31-1-3.1.  Reporting  disabled  newborn  persons;  referral  to  treat¬ 
ment  and  rehabilitative  services. 

(a)  It  is  the  intent  of  the  General  Assembly  to  ensure  the  registration 
by  the  department  of  disabled  newborn  persons  in  order  that  all  such 
persons  might  obtain  referral  and  other  services  provided  by  existing 
state  agencies,  departments,  other  organizations,  and  individuals. 

(b)  As  used  in  this  Code  section,  the  term  “disabled  newborn  person” 
means  a  person  less  than  12  months  old  who  is  deaf,  blind,  or  has  a 
serious  congenital  defect  as  defined  by  the  department. 

(c)  Except  as  otherwise  provided,  every  public  and  private  health 
and  social  agency  and  every  physician  authorized  to  practice  medicine 
in  this  state  shall  report  to  the  department  the  name  of  any  person  such 
agency  or  physician  has  identified  as  being  a  disabled  newborn  person. 
The  report  shall  be  made  within  48  hours  after  identification  of  that 
person  and  shall  contain  the  name,  age,  address,  type  and  extent  of 
disability,  social  security  number,  if  any,  and  such  other  information 
concerning  that  person  as  the  department  may  require. 
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(d)  The  department  shall  establish  procedures  whereby  a  disabled 
newborn  person  for  whom  a  report  is  made  under  this  Code  section 
shall  be  referred  with  informed  consent  to  appropriate  public  or  private 
departments  or  agencies  for  treatment  and  rehabilitative  services. 

(e)  The  department  shall: 

(1)  Maintain  records  of  reports,  notifications,  and  referrals  made 
under  this  article;  and 

(2)  Maintain  and  update  rosters  of  public  and  private  departments 
or  agencies  which  provide  services  to  persons  who  have  disabilities 
like  those  of  disabled  newborn  persons  and  send  copies  of  such  rosters 
and  an  annual  update  thereof  to  each  county  board  of  health  for  those 
boards  of  health  to  make  such  rosters  available  to  the  public. 

(f)  Statistical  information  collected  under  this  Code  section  shall  be 
available  to  any  other  federal  or  state  agency  or  private  organization 
concerned  with  disabilities  of  newborn  persons,  but  no  names  or 
addresses  will  be  provided  without  the  consent  of  the  immediate  family 
or  guardian  of  the  disabled  newborn  person. 

(g)  Any  person  or  entity  with  whom  the  department  enters  into  a 
contract  after  June  30,  1987,  for  services  shall,  as  a  condition  of  that 
contract,  register  with  the  department  (formerly  the  Division  of  Public 
Health  of  the  Department  of  Community  Health)  the  various  services 
that  person  or  entity  is  capable  of  or  is  already  providing  to  disabled 
newborn  persons  and  persons  having  disabilities  like  those  of  disabled 
newborn  persons  for  purposes  of  the  roster  of  services  the  department 
maintains  under  paragraph  (2)  of  subsection  (e)  of  this  Code  section. 

(h)  A  person  or  entity  which  in  good  faith  makes  a  report  required  by 
subsection  (c)  of  this  Code  section  shall  be  immune  from  civil  and 
criminal  liability  therefor.  (Code  1981,  §  31-1-3.1,  enacted  by  Ga.  L. 
1987,  p.  393,  §  1;  Ga.  L.  1989,  p.  14,  §  31;  Ga.  L.  1995,  p.  1302,  §§  13, 
14;  Ga.  L.  1997,  p.  1585,  §  2;  Ga.  L.  2011,  p.  705,  §  5-9/HB  214.) 

The  2011  amendment,  effective  July  ment  of  Community  Health)”  near  the 
1,  2011,  deleted  “Division  of  Public  Health  middle,  and  substituted  “department”  for 
of  the”  preceding  “department”  in  the  in-  “division”  near  the  end. 
troductory  paragraph  of  subsection  (e);  in  Law  reviews.  —  For  article  on  the 
subsection  (g),  inserted  “department  (for-  2011  amendment  of  this  Code  section,  see 
merly  the”  and  inserted  “of  the  Depart-  28  Ga.  St.  U.L.  Rev.  147  (2011). 

RESEARCH  REFERENCES 

Am.  Jur.  Proof  of  Facts.  —  Extent  of 
Disability  Under  Social  Security  Act,  46 
POF2d  97. 
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31-1-3.2.  Hearing  screenings  for  newborns. 

(a)  The  General  Assembly  finds,  determines,  and  declares: 

(1)  That  hearing  loss  occurs  in  newborn  infants  more  frequently 
than  any  other  health  condition  for  which  newborn  infant  screening 
is  required; 

(2)  That  80  percent  of  the  language  ability  of  a  child  is  established 
by  the  time  the  child  is  18  months  of  age  and  that  hearing  is  vitally 
important  to  the  healthy  development  of  such  language  skills; 

(3)  That  early  detection  of  hearing  loss  in  a  child  and  early 
intervention  and  treatment  has  been  demonstrated  to  be  highly 
effective  in  facilitating  a  child’s  healthy  development  in  a  manner 
consistent  with  the  child’s  age  and  cognitive  ability; 

(4)  That  children  with  hearing  loss  who  do  not  receive  such  early 
intervention  and  treatment  frequently  require  special  educational 
services  and  that  such  services  are  publicly  funded  for  the  vast 
majority  of  children  with  hearing  needs  in  the  state; 

(5)  That  appropriate  testing  and  identification  of  newborn  infants 
with  hearing  loss  will  facilitate  early  intervention  and  treatment  and 
may  therefore  serve  the  public  purposes  of  promoting  the  healthy 
development  of  children  and  reducing  public  expenditure; 

(6)  The  American  Academy  of  Pediatrics,  the  American 
Speech-Language-Hearing  Association,  the  American  Academy  of 
Audiology,  and  the  American  Academy  of  Otolaryngology,  Head  and 
Neck  Surgery  have  recently  endorsed  the  implementation  of  univer¬ 
sal  newborn  hearing  screenings  and  recommended  that  such  screen¬ 
ings  be  performed  in  all  birthing  hospitals  and  coordinated  by  state 
departments  of  public  health;  and 

(7)  That  consumers  should  be  entitled  to  know  whether  the  hospi¬ 
tal  at  which  they  choose  to  deliver  their  infant  provides  newborn 
hearing  screening. 

(b)  As  used  in  this  Code  section,  the  term  “newborn  infant”  means  an 
infant  after  delivery  but  before  discharge  from  the  hospital. 

(c)  For  reasons  specified  in  subsection  (a)  of  this  Code  section,  the 
General  Assembly  determines  that  it  would  be  beneficial  and  in  the  best 
interests  of  the  development  of  the  children  of  the  state  that  newborn 
infants’  hearing  be  screened. 

(d)  Reserved. 

(e)  It  is  the  intent  of  the  General  Assembly  that,  by  July  1,  2002, 
newborn  hearing  screening  be  conducted  on  no  fewer  than  95  percent  of 
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all  newborn  infants  born  in  hospitals  in  this  state,  using  procedures 
established  by  rule  and  regulation  of  the  Board  of  Public  Health  after 
review  of  any  recommendations  of  the  advisory  committee  on  hearing  in 
newborn  infants,  created  in  former  subsection  (d)  of  this  Code  section. 
Toward  that  end,  on  and  after  July  1,  2001,  every  licensed  or  certified 
hospital  and  physician  shall  educate  the  parents  of  newborn  infants 
born  in  such  hospitals  of  the  importance  of  screening  the  hearing  of 
newborn  infants  and  follow-up  care.  Education  shall  not  be  considered 
a  substitute  for  the  hearing  screening  described  in  this  subsection. 
Every  licensed  or  permitted  hospital  shall  report  annually  to  the 
Department  of  Public  Health  concerning  the  following: 

(1)  The  number  of  newborn  infants  born  in  the  hospital; 

(2)  The  number  of  newborn  infants  screened; 

(3)  The  number  of  newborn  infants  who  passed  the  screening,  if 

administered;  and 

(4)  The  number  of  newborn  infants  who  did  not  pass  the  screening, 

if  administered. 

(f)  Reserved. 

(g)  Reserved. 

(h)  Reserved. 

(i)  A  physician,  registered  professional  nurse,  including  a  certified 
nurse  midwife,  or  other  health  professional  attending  a  birth  outside  a 
hospital  or  institution  shall  provide  information,  as  established  by  the 
department,  to  parents  regarding  places  where  the  parents  may  have 
their  infants’  screening  and  the  importance  of  such  screening. 

(j)  The  department  shall  encourage  the  cooperation  of  local  health 
departments,  health  care  clinics,  school  districts,  health  care  providers, 
and  any  other  appropriate  resources  to  promote  the  screening  of 
newborn  infants’  hearing  and  early  identification  and  intervention  for 
those  determined  to  have  hearing  loss  for  those  infants  born  outside  a 
hospital  or  institution.  (Code  1981,  §  31-1-3.2,  enacted  by  Ga.  L.  1999, 
p.  266,  §  1;  Ga.  L.  2009,  p.  453,  §§  1-4,  1-5/HB  228;  Ga.  L.  2011,  p.  705, 
§§  6-3,  6-4/HB  214;  Ga.  L.  2012,  p.  775,  §  31/HB  942.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  near  the  end  of  the  introductory 
language  of  subsection  (e),  and  in  the  last 
sentence  of  subsection  (h);  and  substi¬ 
tuted  “Board  of  Public  Health”  for  “Board 
of  Community  Health”  in  the  first  sen¬ 
tence  of  subsection  (e). 


The  2012  amendment,  effective  May 
1,  2012,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  deleted  subsec¬ 
tions  (f)  through  (h),  relating  to  various 
studies  and  reports  by  the  advisory  com¬ 
mittee  on  hearing  in  newborn  infants, 
which  was  repealed  effective  July  1,  2005. 

Cross  references.  —  Hearing  handi¬ 
cap,  T.  30,  C.  1.  Rights  of  persons  with 


10 


31-1-3.2 


GENERAL  PROVISIONS;  ACCESS  TO  EYE  CARE 


31-1-5 


visual  disabilities  and  deaf  persons,  T.  30, 

C.  4. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2000,  “,  2001” 
was  substituted  for  “of  the  first  year  fol¬ 
lowing  the  year  this  Code  section  first 
becomes  effective”  in  subsections  (e)  and 
(f ),  respectively;  and  “,  2002”  was  substi¬ 
tuted  for  “of  the  second  year  following  the 
year  this  Code  section  first  becomes  effec¬ 
tive”  in  subsections  (e)  and  (h). 

31-1-4.  Penalties  for  false  representation,  impersonation. 

(a)  Any  person  who  shall  make,  utter,  execute,  or  submit  to  the 
department  or  to  any  county  board  of  health  any  oral  or  written 
representation,  knowing  the  same  to  be  false,  for  the  purpose  of 
obtaining  anything  of  value,  including  any  service,  shall  be  guilty  of  a 
misdemeanor. 

(b)  Any  person  who  shall  impersonate  or  otherwise  falsely  hold 
himself  out  to  any  other  person  as  an  agent  of  the  department  or  of  any 
county  board  of  health  shall  be  guilty  of  a  misdemeanor.  (Ga.  L.  1950, 
p.  222,  §§  1,  2;  Code  1933,  §§  88-9901,  88-9902,  enacted  by  Ga.  L.  1964, 
p.  499,  §  1.) 

Cross  references.  —  Impersonating 
public  officers  or  employees  generally, 

§  16-10-23. 


Pursuant  to  Code  Section  28-9-5,  in 
2009,  “former”  was  inserted  preceding 
“subsection  (d)”  in  subsection  (e). 

Editor’s  notes.  —  Ga.  L.  1999,  p.  266, 
§  1  provided  for  the  repeal  of  former  sub¬ 
section  (d),  effective  July  1,  2005. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


JUDICIAL  DECISIONS 

Cited  in  Abel  v.  State,  190  Ga.  651,  10 
S.E.2d  198  (1940). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 

§  21. 

31-1-5.  Compensation  of  employees  for  damage  to  wearing  ap¬ 
parel  caused  by  patients. 

(a)  As  used  in  this  Code  section,  the  term  “wearing  apparel”  includes 
eyeglasses,  hearing  aids,  clothing,  and  similar  items  worn  on  the  person 
of  the  employee. 

(b)  When  action  by  a  patient  in  one  of  the  institutions  operated  by 
the  department  results  in  damage  to  an  item  of  wearing  apparel  of  an 
employee  of  the  institution,  the  department  shall  compensate  the 
employee  for  the  loss  in  the  amount  of  either  the  repair  cost  or  the 
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replacement  value  or  the  cost  of  the  item  of  wearing  apparel,  whichever 
is  less.  Such  losses  shall  be  compensated  only  in  accordance  with 
procedures  to  be  established  by  the  department,  and  no  compensation 
shall  be  made  by  the  department  in  excess  of  $500.00  per  claim.  (Code 
1933,  §  88-2411,  enacted  by  Ga.  L.  1981,  p.  854,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  63C  Am.  Jur.  2d,  Public  C.J.S.  —  67  C.J.S.,  Officers  and  Public 

Officers  and  Employees,  §  287.  Employees,  §  279  et  seq. 

31-1-6.  Reuse  of  heart  pacemakers. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Heart  pacemaker”  means  any  electrical  device  which  stimu¬ 
lates  the  heart  muscle  so  that  it  contracts  at  a  certain  or  regular  rate. 

(2)  “Medically  acceptable”  means  conforming  to  prevailing  medical 
standards  of  cleanliness  and  manufacturers’  applicable  standards  for 
functional  operation. 

(3)  “Person”  includes  the  following: 

(A)  Any  hospital,  surgeon,  or  physician; 

(B)  Any  accredited  medical  school,  college,  or  university; 

(C)  Any  licensed,  accredited,  or  approved  bank  or  storage  facility 
of  human  bodies  or  parts;  or 

(D)  Any  specified  individual  needing  implantation  of  a  heart 
pacemaker. 

(b)  Any  person,  as  defined  in  subsection  (a)  of  this  Code  section,  shall 
be  authorized  to  receive  and  reuse  a  heart  pacemaker,  provided  that 
such  device  is  medically  acceptable  for  its  proposed  reuse. 

(c)  This  Code  section  shall  not  apply  to  the  receipt  and  reuse  of  a 
nuclear-powered  pacemaker.  (Code  1981,  §  31-1-6,  enacted  by  Ga.  L. 
1984,  p.  1034,  §  1.) 

Cross  references.  —  Anatomical  gifts, 

§  44-5-140  et  seq.  Disposition  of  heart 
pacemakers,  §  53-4-73. 

31-1-7.  Marking  of  dentures  and  other  removable  dental  pros- 
theses  for  identification. 

(a)  Every  complete  upper  and  lower  denture  and  removable  perma¬ 
nent  partial  denture  fabricated  by  a  dentist  licensed  in  Georgia  shall  be 
marked  with  the  name  or  social  security  number  of  the  patient  for 
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whom  it  is  intended.  The  marking  shall  be  done  during  fabrication  and 
shall  be  permanent,  legible,  and  cosmetically  acceptable.  The  exact 
location  of  the  marking  and  the  methods  used  to  apply  or  implant  it 
shall  be  determined  by  the  dentist. 

(b)  If,  in  the  professional  judgment  of  the  dentist,  this  marking  is  not 
practicable,  the  marking  shall  be  as  follows: 

(1)  The  initials  of  the  patient  may  be  shown  if  the  use  of  the  full 
name  or  social  security  number  is  impossible;  or 

(2)  The  marking  may  be  omitted  entirely  if  none  of  the  markings  so 
specified  are  practical  or  clinically  safe. 

(c)  Any  removable  dental  prosthesis  in  existence  prior  to  July  1, 
1988,  shall  be  marked  in  accordance  with  this  Code  section  at  the  time 
of  any  subsequent  rebasing. 

(d)  It  shall  be  the  duty  of  the  Georgia  Board  of  Dentistry  to  notify 
each  person  licensed  to  practice  dentistry  in  this  state  of  the  require¬ 
ments  of  this  Code  section.  Such  notification  shall  be  mailed  to  the 
address  of  record  of  each  person  licensed  to  practice  dentistry  in  this 
state.  (Code  1981,  §  31-1-7,  enacted  by  Ga.  L.  1988,  p.  742,  §  1;  Ga.  L. 
1991,  p.  600,  §§  1,  2.) 

31-1-8.  Notice  of  proposed  special  facility. 

(a)  For  the  purposes  of  this  Code  section,  the  term  “special  facility” 
means  any  of  the  following  facilities: 

(1)  A  facility  utilized  for  the  diagnosis,  care,  treatment,  or  hospi¬ 
talization  of  persons  who  are  alcoholics,  drug  dependent  individuals, 
or  drug  users  as  defined  in  paragraph  (11)  of  Code  Section  37-7-1;  or 

(2)  A  facility  operated  by  the  Department  of  Human  Services  and 
used  for  the  treatment  and  residence  of  delinquent  children,  provided 
such  facility  affords  secure  custody. 

(b)  At  least  30  days  prior  to  the  expenditure  of  state  funds  for  any 
new  or  additional  special  facility  by  the  Department  of  Behavioral 
Health  and  Developmental  Disabilities  or  the  Department  of  Human 
Services  or  an  agency  or  board  of  health  contracting  with  the  Depart¬ 
ment  of  Behavioral  Health  and  Developmental  Disabilities  or  the 
Department  of  Human  Services,  such  department  or  such  agency  or 
board  shall  notify  the  governing  authority  of  the  county  and  any 
municipality  wherein  the  special  facility  is  to  be  located  and  each 
member  of  the  General  Assembly  whose  Senate  or  House  district 
includes  any  part  of  the  property  upon  which  the  facility  is  to  be  located. 
Such  notification  shall  include  a  description  of  the  proposed  special 
facility,  including  its  proposed  location,  the  category  of  patients  or 
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persons  to  be  confined  therein,  and  the  maximum  number  of  patients  or 
persons  to  be  so  confined.  The  Department  of  Behavioral  Health  and 
Developmental  Disabilities  or  the  Department  of  Human  Services  shall 
include  such  requirements  in  all  departmental  contracts  entered  into 
with  such  boards  or  agencies.  (Code  1981,  §  31-1-8,  enacted  by  Ga.  L. 
1992,  p.  2120,  §  1.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2009,  in  para¬ 
graph  (a)(2),  “Department  of  Human  Ser¬ 
vices”  was  substituted  for  “department”, 
and,  in  subsection  (b),  “Department  of 
Behavioral  Health  and  Developmental 


Disabilities  or  the  Department  of  Human 
Services”  was  substituted  for  “Depart¬ 
ment  of  Human  Resources”  three  times, 
and  “such  department”  was  substituted 
for  “the  department”  in  the  first  sentence. 


31-1-9.  Breast-feeding  of  baby. 


The  breast-feeding  of  a  baby  is  an  important  and  basic  act  of  nurture 
which  should  be  encouraged  in  the  interests  of  maternal  and  child 
health.  A  mother  may  breast-feed  her  baby  in  any  location  where  the 
mother  and  baby  are  otherwise  authorized  to  be.  (Code  1981,  §  31-1-9, 
enacted  by  Ga.  L.  1999,  p.  464,  §  1;  Ga.  L.  2002,  p.  1139,  §  1.) 

Cross  references.  —  Newborn  Baby  Law  reviews.  —  For  note  on  the  2002 
and  Mother  Protection  Act,  §  33-24-58.  amendment  of  this  Code  section,  see  19 
Employer  obligation  to  provide  time  for  Ga.  St.  U.L.  Rev.  209  (2002). 
women  to  express  breast  milk  for  infant 
child,  §  34-1-6. 


31-1-10.  State  health  officer;  duties. 


(a)  The  position  of  state  health  officer  is  created.  The  Governor  may 
appoint  the  commissioner  of  public  health  to  serve  simultaneously  as 
the  state  health  officer  or  may  appoint  another  individual  to  serve  as 
state  health  officer.  Such  officer  shall  serve  at  the  pleasure  of  the 
Governor. 


(b)  The  state  health  officer  shall  perform  such  health  emergency 
preparedness  and  response  duties  as  assigned  by  the  Governor.  (Code 


1981,  §  31-1-10,  enacted  by  Ga.  L. 
2011,  p.  705,  §  3-6/HB  214.) 

The  2011  amendment,  effective  July 
1,  2011,  substituted  the  present  provi¬ 
sions  of  subsection  (a)  for  the  former  pro¬ 
visions,  which  read:  “The  position  of  State 
Health  Officer  is  created.  The  commis¬ 
sioner  of  community  health  or  the  director 
of  the  Division  of  Public  Health  of  the 
Department  of  Community  Health  shall 


2009,  p.  453,  §  1-3/HB  228;  Ga.  L. 


be  the  State  Health  Officer,  as  designated 
by  the  Governor.”;  and  substituted  “state 
health  officer”  for  “State  Health  Officer”  in 
subsection  (b). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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31-1-11.  No  legal  compulsion  to  participate  in  health  care  sys¬ 
tem;  no  legal  prohibition  on  purchase  or  sale  of  health 
insurance  in  private  health  care  systems. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Compel”  includes  penalties  or  fines. 

(2)  “Direct  payment”  or  “pay  directly”  means  payment  for  lawful 
health  care  services  without  a  public  or  private  third  party,  not 
including  an  employer,  paying  for  any  portion  of  the  service. 

(3)  “Health  care  system’”  means  any  public  or  private  entity  whose 
function  or  purpose  is  the  management  of,  processing  of,  enrollment 
of  individuals  for,  or  payment  for,  in  full  or  in  part,  health  care 
services  or  health  care  data  or  health  care  information  for  its 
participants. 

(4)  “Lawful  health  care  services”  means  any  health  related  service 
or  treatment  to  the  extent  that  the  service  or  treatment  is  permitted 
or  not  prohibited  by  law  or  regulation  that  may  be  provided  by 
persons  or  businesses  otherwise  permitted  to  offer  such  services. 

(5)  “Penalties  or  fines”  means  any  civil  or  criminal  penalty  or  fine, 
tax,  salary  or  wage  withholding  or  surcharge,  or  any  named  fee  with 
a  similar  effect  established  by  law  or  rule  by  a  government  estab¬ 
lished,  created,  or  controlled  agency  that  is  used  to  punish  or 
discourage  the  exercise  of  rights  protected  under  this  Code  section. 

(b)  To  preserve  the  freedom  of  citizens  of  this  state  to  provide  for 
their  health  care: 

(1)  No  law  or  rule  or  regulation  shall  compel,  directly  or  indirectly, 
any  person,  employer,  or  health  care  provider  to  participate  in  any 
health  care  system;  and 

(2)  A  person  or  employer  may  pay  directly  for  lawful  health  care 
services  and  shall  not  be  required  to  pay  penalties  or  fines  for  paying 
directly  for  lawful  health  care  services.  A  health  care  provider  may 
accept  direct  payment  for  lawful  health  care  services  and  shall  not  be 
required  to  pay  penalties  or  fines  for  accepting  direct  payment  from  a 
person  or  employer  for  lawful  health  care  services. 

(c)  Subject  to  reasonable  and  necessary  rules  and  regulations  that  do 
not  substantially  limit  a  person’s  options,  the  purchase  or  sale  of  health 
insurance  in  private  health  care  systems  shall  not  be  prohibited  by  law 
or  by  rule  or  regulation. 

(d)  This  Code  section  shall  not: 

(1)  Affect  which  health  care  services  a  health  care  provider  or 
hospital  is  required  to  perform  or  provide; 
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(2)  Affect  which  health  care  services  are  permitted  by  law; 

(3)  Prohibit  care  provided  pursuant  to  any  statutes  enacted  by  the 
General  Assembly  relating  to  workers’  compensation; 

(4)  Prohibit  the  imposition  by  the  General  Assembly  of  conditions 
and  limitations  on  the  use  or  applicability  of  exemptions  and  deduc¬ 
tions  with  regard  to  income  taxation; 

(5)  Affect  laws  or  rules  in  effect  as  of  January  1,  2009;  or 

(6)  Affect  the  terms  or  conditions  of  any  health  care  system  to  the 
extent  that  those  terms  and  conditions  do  not  have  the  effect  of 
punishing  a  person  or  employer  for  paying  directly  for  lawful  health 
care  services  or  a  health  care  provider  or  hospital  for  accepting  direct 
payment  from  a  person  or  employer  for  lawful  health  care  services. 
(Code  1981,  §  31-1-11,  enacted  by  Ga.  L.  2010,  p.  755,  §  1/SB  411.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2010. 


31-1-12.  Hospitals  to  provide  educational  information  to  par¬ 
ents  of  newborns  regarding  pertussis  disease  and  avail¬ 
ability  of  a  vaccine. 


(a)  During  the  postpartum  period  and  prior  to  discharge,  each 
hospital  shall  provide  parents  of  newborns  educational  information  on 
pertussis  disease  and  the  availability  of  a  vaccine  to  protect  against 
such  disease.  Such  educational  information  shall  include,  but  not  be 
limited  to,  information  on  the  recommendation  by  the  federal  Centers 
for  Disease  Control  and  Prevention  that  parents  of  newborns  receive 
the  vaccination  during  the  postpartum  period  to  protect  the  newborns 
from  the  transmission  of  pertussis. 

(b)  Nothing  in  this  Code  section  shall  be  construed  to  require  any 
hospital  to  provide  or  pay  for  any  vaccination  against  pertussis.  (Code 
1981,  §  31-1-12,  enacted  by  Ga.  L.  2011,  p.  704,  §  1/HB  249.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2011,  Code 
Section  31-1-12,  as  enacted  by  Ga.  L.  2011, 
p.  705,  §  2-1,  was  redesignated  as  Code 
Section  31-1-13. 


Law  reviews.  —  For  article  on  the 
2011  enactment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011).  For  arti¬ 
cle,  “Health:  Department  of  Public 
Health,”  see  28  Ga.  St.  U.L.  Rev.  147 
(2011). 


31-1-13.  Hemophilia  Advisory  Board. 

(a)  The  commissioner  of  public  health  in  conjunction  with  the  com¬ 
missioner  of  community  health  shall  establish  an  independent  advisory 
board  known  as  the  Hemophilia  Advisory  Board. 
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(b) (1)  The  following  persons  shall  serve  as  nonvoting  members  of  the 
Hemophilia  Advisory  Board: 

(A)  The  commissioner  of  public  health  or  a  designee;  and 

(B)  The  commissioner  of  community  health  or  a  designee. 

(2)  The  following  voting  members  shall  be  appointed  by  the  com¬ 
missioner  of  public  health,  in  consultation  with  the  commissioner  of 
community  health,  and  shall  serve  a  three-year  term: 

(A)  One  member  who  is  a  board  certified  physician  licensed, 
practicing,  and  currently  treating  individuals  with  hemophilia  and 
other  bleeding  disorders  and  who  specializes  in  the  treatment  of 
these  individuals; 

(B)  One  member  who  is  a  nurse  licensed,  practicing,  and  cur¬ 
rently  treating  individuals  with  hemophilia  and  other  bleeding 
disorders; 

(C)  One  member  who  is  a  social  worker  licensed,  practicing,  and 
currently  treating  individuals  with  hemophilia  and  other  bleeding 
disorders; 

(D)  One  member  who  is  a  representative  of  a  federally  funded 
hemophilia  treatment  center  in  this  state; 

(E)  One  member  who  is  a  representative  of  a  nonprofit  organi¬ 
zation  that  has,  as  its  primary  purpose,  the  provision  of  services  to 
the  population  of  this  state  with  hemophilia  and  other  bleeding 
disorders; 

(F)  One  member  who  is  a  person  who  has  hemophilia; 

(G)  One  member  who  is  a  caregiver  of  a  person  who  has 
hemophilia;  and 

(H)  One  member  who  is  a  person  who  has  a  bleeding  disorder 
other  than  hemophilia  or  who  is  a  caregiver  of  a  person  who  has  a 
bleeding  disorder  other  than  hemophilia. 

(3)  The  Hemophilia  Advisory  Board  may  also  have  up  to  five 
additional  nonvoting  members  as  determined  appropriate  by  the 
commissioner  and  the  commissioner  of  community  health.  These 
nonvoting  members  may  be  persons  with,  or  caregivers  of  a  person 
with,  hemophilia  or  other  bleeding  disorder  or  persons  experienced  in 
the  diagnosis,  treatment,  care,  and  support  of  individuals  with 
hemophilia  or  other  bleeding  disorders. 

(c) (1)  Board  members  shall  elect  from  among  the  voting  board 
members  a  presiding  officer.  The  presiding  officer  retains  all  voting 
rights. 
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(2)  A  majority  of  the  members  shall  constitute  a  quorum  at  any 
meeting  held  by  the  Hemophilia  Advisory  Board. 

(3)  If  there  is  a  vacancy  on  the  Hemophilia  Advisory  Board,  such 
position  shall  be  filled  in  the  same  manner  as  the  original  appoint¬ 
ment. 

(4)  Members  of  the  Hemophilia  Advisory  Board  shall  receive  no 
compensation  for  service  on  the  Hemophilia  Advisory  Board. 

(d)  The  Hemophilia  Advisory  Board  shall  meet  at  least  quarterly  and 
at  the  call  of  the  commissioner,  the  commissioner  of  community  health, 
or  the  presiding  officer  and  follow  all  policies  and  procedures  of  Chapter 
14  of  Title  50,  relating  to  open  and  public  meetings. 

(e)  The  department  shall  provide  reasonably  necessary  administra¬ 
tive  support  for  Hemophilia  Advisory  Board  activities. 

(f)  The  Hemophilia  Advisory  Board  shall  review  and  make  recom¬ 
mendations  to  the  commissioner  and  the  commissioner  of  community 
health  with  regard  to  issues  that  affect  the  health  and  wellness  of 
persons  living  with  hemophilia  and  other  bleeding  disorders,  including, 
but  not  limited  to,  the  following: 

(1)  Proposed  legislative  or  administrative  changes  to  policies  and 
programs  that  are  integral  to  the  health  and  wellness  of  individuals 
with  hemophilia  and  other  bleeding  disorders; 

(2)  Standards  of  care  and  treatment  for  persons  living  with  hemo¬ 
philia  and  other  bleeding  disorders,  taking  into  consideration  the 
federal  and  state  standards  of  care  guidelines  developed  by  state  and 
national  organizations,  including,  but  not  limited  to,  the  Medical  and 
Scientific  Advisory  Council  of  the  National  Hemophilia  Foundation; 

(3)  The  development  of  community  based  initiatives  to  increase 
awareness  of  care  and  treatment  for  persons  living  with  hemophilia 
and  other  bleeding  disorders;  and 

(4)  The  coordination  of  public  and  private  support  networking 
systems. 

(g)  The  Hemophilia  Advisory  Board  shall,  no  later  than  January  1, 
2012,  and  annually  thereafter,  submit  to  the  Governor  and  the  General 
Assembly  a  report  of  its  findings  and  recommendations.  Annually 
thereafter,  the  commissioner  of  public  health,  in  consultation  with  the 
commissioner  of  community  health,  shall  report  to  the  Governor  and 
the  General  Assembly  on  the  status  of  implementing  the  recommenda¬ 
tions  as  proposed  by  the  Hemophilia  Advisory  Board.  The  reports  shall 
be  made  public  and  shall  be  subject  to  public  review  and  comment. 
(Code  1981,  §  31-1-13,  enacted  by  Ga.  L.  2011,  p.  705,  §  2-1/HB  214.) 
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Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2011,  Code 
Section  31-1-12,  as  enacted  by  Ga.  L.  2011, 
p.  705,  §  2-1,  was  redesignated  as  Code 
Section  31-1-13. 

Pursuant  to  Code  Section  28-9-5,  in 
2011,  “January  1,  2012”  was  substituted 
for  “six  months  after  the  effective  date  of 
this  Code  section”  in  subsection  (g). 

Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  1-1/HB  214,  not  codified  by  the  General 
Assembly,  provides  that:  “Parts  I  and  II  of 
this  Act  shall  be  known  and  may  be  cited 
as  the  ‘Hemophilia  Advisory  Board  Act.’” 

Ga.  L.  2011,  p.  705,  §  1-2/HB  214,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “The  General  Assembly  finds 
that  hemophilia  and  other  bleeding  disor¬ 
ders  are  devastating  health  conditions 
that  can  cause  serious  financial,  social, 


and  emotional  hardships  for  patients  and 
their  families.  Hemophilia  and  other 
bleeding  disorders  are  incurable,  so  ap¬ 
propriate  lifetime  care  and  treatment  are 
necessities  for  maintaining  optimum 
health.  Advancements  in  drug  therapies 
are  allowing  individuals  greater  latitude 
in  managing  their  conditions,  fostering 
independence,  and  minimizing  chronic 
complications.  As  a  result,  individuals  are 
living  longer  and  are  healthier  and  more 
productive.  However,  the  rarity  of  these 
disorders  coupled  with  the  delicate  pro¬ 
cesses  of  producing  clotting  factor  concen¬ 
trates  makes  treating  these  disorders  ex¬ 
tremely  costly.  It  is  the  intent  of  the 
General  Assembly  to  establish  an  advi¬ 
sory  board  to  provide  expert  advice  to  the 
state  on  health  and  insurance  policies, 
plans,  and  programs  that  impact  individ¬ 
uals  with  hemophilia  and  other  bleeding 
disorders.” 


ARTICLE  2 

PATIENT  ACCESS  TO  EYE  CARE 


31-1-20  through  31-1-22. 

Reserved.  Repealed  by  Ga.  L.  2005,  p.  692,  §  1/SB  81,  effective  July 
1,  2005. 

Editor’s  notes.  —  These  Code  sections 
were  based  on  Ga.  L.  1997,  p.  1585,  §  3; 

Ga.  L.  1998,  p.  128,  §  31. 

31-1-23.  Blindness  education,  screening,  and  treatment  pro¬ 
gram. 

(a) (1)  Subject  to  availability  of  funds  voluntarily  donated  and  trans¬ 
mitted  to  the  department  for  such  purposes  pursuant  to  subsection 
(e)  of  Code  Section  40-5-25,  the  department  shall  develop  a  blindness 
education,  screening,  and  treatment  program  to  provide  blindness 
prevention  education  and  to  provide  screening  and  treatment  for 
residents  who  do  not  have  adequate  coverage  for  such  services  under 
a  health  benefit  plan. 

(2)  Funds  voluntarily  donated  and  transmitted  to  the  department 
pursuant  to  subsection  (e)  of  Code  Section  40-5-25  shall  be  expended 
only  for  purposes  of  the  program  provided  by  this  Code  section. 

(b)  The  program  shall  provide  for: 
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(1)  Public  education  about  blindness  and  other  eye  conditions; 

(2)  Screenings  and  eye  examinations  to  identify  conditions  that 

may  cause  blindness;  and 

(3)  Treatment  procedures  necessary  to  prevent  blindness. 

(c)  The  department  may  contract  for  program  development  with  any 
department  approved  nonprofit  organization  dealing  with  regional  and 
community  blindness  education,  eye  donor,  and  vision  treatment  ser¬ 
vices. 

(d)  The  department  by  regulation  shall  prescribe  eligibility  require¬ 
ments  for  the  program.  (Code  1981,  §  31-1-23,  enacted  by  Ga.  L.  1999, 
p.  537,  §  1.) 

Cross  references.  —  Funds  for  opera-  Blind,  T.  30,  C.  2.  Aid  to  the  blind, 
tion  of  schools  for  deaf  and  blind  persons,  §  49-4-50  et  seq. 

§  20-2-302.  Georgia  Industries  for  the 
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CHAPTER  2 


DEPARTMENT  OF  COMMUNITY  HEALTH 


Sec. 

31-2-1. 

31-2-2. 

31-2-3. 


31-2-4. 


31-2-5. 


31-2-6. 


31-2-7. 


Legislative  intent;  grant  of  au¬ 
thority. 

Definitions. 

Board  of  Community  Health 
reconstituted;  powers,  func¬ 
tions,  and  duties;  terms  of 
board  members;  vacancies;  re¬ 
moval;  chairperson;  expenses. 
Department’s  powers,  duties, 
functions,  and  responsibilities; 
divisions;  directors;  contracts 
for  health  benefits. 

Transfer  of  personnel  and  func¬ 
tions;  conforming  to  federal 
standards  of  personnel  admin¬ 
istration;  existing  procedures, 
regulations,  and  agreements; 
rules  adoption  and  implemen¬ 
tation. 

Commissioner  of  community 
health  created;  creation  of  divi¬ 
sions;  allocation  of  functions. 
Rules  and  regulations;  vari¬ 
ances  and  waivers  to  rules  and 
regulations  establishing 

licensure  standards  for  facili¬ 
ties;  exemption  of  classes  of  fa¬ 
cilities  from  regulation. 


Sec. 

31-2-8. 

31-2-9. 


31-2-10. 


31-2-11. 


31-2-12. 

31-2-13. 

31-2-14. 

31-2-15. 

31-2-16. 

31-2-17. 

31-2-17.1 

31-2-18. 

31-2-19. 


31-2-20. 


Actions  against  certain  appli¬ 
cants  or  licensees. 

Records  check  requirement  for 
certain  facilities;  definitions; 
use  of  information  gathered  in 
investigation;  penalties  for  un¬ 
authorized  release  or  disclo¬ 
sure;  rules  and  regulations. 
Information  and  comparisons 
regarding  state-wide  cost  and 
quality  of  health  care. 
Biopharmaceuticals;  expedited 
review  for  Georgia  based  com¬ 
panies. 

Redesignated. 

Redesignated. 

Redesignated. 

Redesignated. 

Redesignated. 

Redesignated. 

Redesignated. 

Redesignated. 

Advisory  Council  for  Public 
Health;  members;  meetings 
[Repealed] . 

Public  Health  Commission; 
members;  purpose;  authority 
[Repealed] . 


Editor’s  notes.  —  Ga.  L.  2009,  p.  453, 
§  1-1/HB  228,  effective  July  1,  2009,  re¬ 
designated  former  Chapter  5  A  of  Title  31 
as  present  Chapter  2  of  Title  31  and 
combined  it  with  former  Chapter  2  of  Title 
31. 

Administrative  rules  and  regula¬ 
tions.  —  Enforcement  of  licensing  re¬ 
quirements,  Official  Compilation  of  the 

JUDICIAL 

Cited  in  Porubiansky  v.  Emory  Univ., 
156  Ga.  App.  602,  275  S.E.2d  163  (1980). 


Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Community 
Health,  Healthcare  Facility  Regulation, 
Chapter  111-8-25. 

Personal  care  homes,  Official  Compila¬ 
tion  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Commu¬ 
nity  Health,  Healthcare  Facility  Regula¬ 
tion,  Chapter  111-8-62. 

DECISIONS 
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RESEARCH  REFERENCES 

ALR.  —  Liability  of  governmental  services  rendered  to  poor  person  without 
agency  for  emergency  medical  or  surgical  its  express  authority,  30  ALR  900. 

31-2-1.  Legislative  intent;  grant  of  authority. 

Given  the  growing  concern  and  complexities  of  health  issues  in  this 
state,  it  is  the  intent  of  the  General  Assembly  to  create  a  Department  of 
Community  Health  dedicated  to  health  issues.  Illustrating,  without 
limiting,  the  foregoing  grant  of  authority,  the  department  is  empowered 
to: 

(1)  Serve  as  the  lead  planning  agency  for  all  health  issues  in  the 
state  to  remedy  the  current  situation  wherein  the  responsibility  for 
health  care  policy,  purchasing,  planning,  and  regulation  is  spread 
among  many  different  agencies; 

(2)  Permit  the  state  to  maximize  its  purchasing  power  and  to 
administer  its  operations  in  a  manner  so  as  to  receive  the  maximum 
amount  of  federal  financial  participation  available  in  expenditures  of 
the  department; 

(3)  Minimize  duplication  and  maximize  administrative  efficiency 
in  the  state’s  health  care  systems  by  removing  overlapping  functions 
and  streamlining  uncoordinated  programs; 

(4)  Allow  the  state  to  develop  a  better  health  care  infrastructure 
that  is  more  responsive  to  the  consumers  it  serves  while  improving 
access  to  and  coverage  for  health  care; 

(5)  Focus  more  attention  and  departmental  procedures  on  the 
issue  of  wellness,  including  diet,  exercise,  and  personal  responsibil¬ 
ity; 

(6)  Enter  into  or  upon  public  or  private  property  at  reasonable 
times  for  the  purpose  of  inspecting  same  to  determine  the  presence  of 
conditions  deleterious  to  health  or  to  determine  compliance  with 
applicable  laws  and  rules,  regulations,  and  standards  thereunder; 
and 

(7)  Promulgate  and  enforce  rules  and  regulations  for  the  licensing 
of  medical  facilities  wherein  abortion  procedures  under  subsections 
(b)  and  (c)  of  Code  Section  16-12-141  are  to  be  performed.  (Code  1981, 
§  31-5A-1,  enacted  by  Ga.  L.  1999,  p.  296,  §  1;  Code  1981,  §  31-2-1, 
as  redesignated  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228;  Ga.  L.  2011,  p. 
705,  §  4-1/HB  214.) 

The  2011  amendment,  effective  July  which  read:  “The  Department  cf  Commu- 
1,  2011,  deleted  the  former  second  sen-  nity  Health  shall  safeguard  and  promote 
tence  of  the  introductory  paragraph,  the  health  of  the  people  of  this  state  and  is 
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empowered  to  employ  all  legal  means  ap¬ 
propriate  to  that  end.”;  deleted  para¬ 
graphs  (6)  through  (15),  relating  to  powers 
and  duties  of  the  Department  of  Commu¬ 
nity  Health;  redesignated  former  para¬ 
graphs  (16)  and  (17)  as  paragraphs  (6)  and 
(7),  respectively;  in  paragraph  (6),  deleted 
“disease  and”  following  “presence  of”,  sub¬ 
stituted  “applicable  laws”  for  “health 
laws”,  and  added  “and”  at  the  end;  substi¬ 
tuted  a  period  for  “and,  further,  to  dissem¬ 
inate  and  distribute  educational  informa¬ 
tion  and  medical  supplies  and  treatment 
in  order  to  prevent  unwanted  pregnancy; 
and”  at  the  end  of  paragraph  (7);  and 
deleted  paragraph  (18),  relating  to  fee 
schedules  for  laboratory  services. 

Editor’s  notes.  —  The  substance  of  the 


former  Code  section,  pertaining  to  duty, 
functions,  and  powers  of  the  former  De¬ 
partment  of  Human  Resources  is  now  con¬ 
tained  in  the  introductory  language  and 
paragraphs  (6)  through  (18)  of  the  present 
Code  section.  The  former  Code  section  was 
based  on  Code  1933,  §  88-108,  enacted  by 
Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1971,  p. 
669,  §  1;  Ga.  L.  1973,  p.  635,  §  2;  Ga.  L. 
1979,  p.  823,  §§  1,  2,  and  was  repealed  by 
Ga.  L.  2009,  p.  453,  §  1-1/HB  228,  effective 
July  1,  2009. 

Law  reviews.  —  For  article,  “Putting 
the  Community  Back  into  the  ‘Commu¬ 
nity  Benefit’  Standard,”  see  44  Ga.  L.  Rev. 
375  (2010).  For  article  on  the  2011  amend¬ 
ment  of  this  Code  section,  see  28  Ga.  St. 
U.L.  Rev.  147  (2011). 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  Section  31-2-1, 
which  was  subsequently  repealed  but  was 
succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

No  private  right  of  action  for  failing 
to  notify  of  sickle  cell  disease.  —  Trial 
court  properly  granted  the  motion  to  dis¬ 
miss  or  the  motion  for  summary  judgment 
filed  by  various  defendants  in  a  suit 
brought  by  plaintiff  child,  by  and  through 
the  child’s  parent,  which  asserted  negli¬ 
gence  and  negligence  per  se  for  failing  to 
inform  the  plaintiff  and  the  parent,  at  the 
time  of  the  plaintiff’s  birth,  that  the  plain¬ 
tiff  had  sickle  cell  disease.  The  trial  court 
properly  ruled  that  no  private  right  of 


action  exists  for  a  violation  of  O.C.G.A. 
§  31-12-7,  and  the  appellate  court  clari¬ 
fied  that  there  existed  no  statutory  intent 
to  impose  strict  liability  for  violating  the 
notice  requirement  of  §  31-12-7  and  sub¬ 
stantial  compliance  with  the  statute  was 
all  that  was  required,  which  was  shown  in 
that  the  defendants  attempted  to  contact 
the  plaintiff  and  the  parent  but  were  un¬ 
able  to  locate  them  due  to  incorrect  con¬ 
tact  information.  In  re  Carter,  288  Ga. 
App.  276,  653  S.E.2d  860  (2007). 

Cited  in  Porubiansky  v.  Emory  Univ., 
156  Ga.  App.  602,  275  S.E.2d  163  (1980); 
Ga.  Dep’t  of  Cmty.  Health,  Div.  of  Health 
Planning  v.  Gwinnett  Hosp.  Sys.,  262  Ga. 
App.  879,  586  S.E.2d  762  (2003);  Live  Oak 
Consulting,  Inc.  v.  Dep’t  of  Cmty.  Health, 
281  Ga.  App.  791,  637  S.E.2d  455  (2006). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §§  88-112, 
88-117,  and  former  Code  Section  31-2-1, 
which  were  subsequently  repealed  but 
were  succeeded  by  provisions  in  this  Code 
section,  are  included  in  the  annotations 
for  this  Code  section. 

Regulation  of  quarantine  and  con¬ 
trol  of  tuberculosis.  —  Department  of 
Human  Resources  (now  the  Department 
of  Community  Health  for  these  purposes) 


has  authority  to  make  reasonable  rules 
and  regulations  regarding  quarantine  and 
control  of  communicable  tuberculosis. 
1945-47  Op.  Att’y  Gen.  p.  530  (decided 
under  former  Code  1933,  §§  88-112  and 
88-117). 

Phenylketonuria  and  other  inborn 
errors  of  metabolism  in  infants  are 

conditions  which  the  legislature  intended 
to  cover  under  Ga.  L.  1964,  p.  499,  §  1  (see 
O.C.G.A.  §  31-2-9);  the  State  Board  of 
Health  (now  the  Department  of  Commu- 
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nity  Health  for  these  purposes)  has  au¬ 
thority  to  adopt  and  promulgate  reason¬ 
able  rules  and  regulations  which  will 
affect  prevention,  correction,  and  abate¬ 
ment  of  such  situations  and  conditions  so 
long  as  such  rules  do  not  violate  constitu¬ 
tional  or  legal  guarantees  of  any  person 
and  are  within  the  purview  of  the  powers 
and  duties  imposed  upon  the  State  Health 
Department  (now  the  Department  of 
Community  Health  for  these  purposes). 
1965-66  Op.  Att’y  Gen.  No.  65-81. 

Adoption  of  rules  and  regulations 
concerning  phenylketonuria  would  be 
for  the  purpose  of  detection  and  preven¬ 
tion  of  a  condition  which  adversely  affects 
the  health  of  citizens  of  the  state,  and  the 
State  Board  of  Health  (now  the  Depart¬ 
ment  of  Community  Health  for  these  pur¬ 
poses)  is  authorized  to  adopt  such  rules 
and  regulations.  1965-66  Op.  Att’y  Gen. 
No.  65-81. 

Regulation  of  septic  tank  construc¬ 
tion  outside  city  limits.  —  Georgia  De¬ 
partment  of  Public  Health  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes)  is  authorized  to  adopt  and  en¬ 
force  rules  and  regulations  establishing 
standards  for  construction  of  septic  tanks 
for  housing  located  outside  city  limits. 
1968  Op.  Att’y  Gen.  No.  68-185. 

Power  to  promulgate  rules  as  to 
abortions.  —  Board  of  Human  Resources 
(now  the  Department  of  Community 
Health  for  these  purposes)  has  power  to 
promulgate  rules  and  regulations  govern¬ 
ing  abortions  when  the  board  finds  such 
regulation  appropriate  to  promote  or  safe¬ 
guard  the  public  health;  the  General  As¬ 
sembly  not  only  gave  authority  to  do  this 
but  actually  directed  that  it  be  done.  1973 
Op.  Att’y  Gen.  No.  73-24. 

Abortions  in  facilities  under  con¬ 
trol  of  department.  —  Abortions  in  fa¬ 
cilities  or  institutions  under  supervision 
and  administrative  control  of  department 
may  be  regulated.  1973  Op.  Att’y  Gen.  No. 
73-24. 

Scope  of  regulatory  power  over 
abortion  clinics  or  other  facilities.  — 

With  respect  to  regulation  of  abortion  clin¬ 
ics  or  other  facilities  which  are  not  statu¬ 
torily  included  in  Ga.  L.  1964,  p.  499,  §  1 
et  seq.,  or  Ga.  L.  1970,  p.  531,  §  1  et  seq. 
(see  O.C.G.A.  Art.  1,  Ch.  7,  T.  31,  or 


O.C.G.A.  Ch.  22,  T.  31),  the  board  (now  the 
Department  of  Community  Health  for 
these  purposes)  is  empowered  to  regulate 
these  facilities  as  well  as  the  performance 
of  abortions  generally.  1973  Op.  Att’y  Gen. 
No.  73-24. 

Authority  to  regulate  abortion  pro¬ 
cedures  subject  to  constitutional  de¬ 
velopments.  —  Under  its  purposely 
broad  statutory  authority  to  safeguard 
public  health,  as  well  as  under  its  statu¬ 
tory  authority  in  specific  areas  of  the 
public  health  field,  the  Board  of  Human 
Resources  (now  the  Department  of  Com¬ 
munity  Health  for  these  purposes)  may 
regulate,  for  public  health  purposes,  per¬ 
formance  of  abortion  procedures,  limited, 
however,  by  constitutional  doctrines 
enunciated  by  the  Supreme  Court  of  the 
United  States.  1973  Op.  Att’y  Gen.  No. 
73-24. 

Scope  of  authority  regarding  Emer¬ 
gency  Medical  Services  standard.  — 

Department  of  Public  Health  (now  the 
Department  of  Community  Health  for 
these  purposes)  was  authorized  pursuant 
to  its  general  powers  to  administer  those 
portions  of  the  Emergency  Medical  Ser¬ 
vices  standard  which  pertain  to  gathering, 
compilation,  and  publishing  of  informa¬ 
tion  regarding  emergency  medical  ser¬ 
vices  and  injuries  produced  by  motor  ve¬ 
hicle  accidents;  however,  there  was  no 
authority  for  the  department  to  establish 
training  and  licensing  requirements  in 
various  areas  covered  by  Emergency  Med¬ 
ical  Services  standard,  nor  did  there  exist 
any  enforcement  procedures  to  assure 
compliance  with  any  such  requirements  if 
established.  1967  Op.  Att’y  Gen.  No. 
67-355  (see  O.C.G.A.  §  31-2-1). 

Power  to  administer  Title  XIX  of 
Social  Security  Act.  —  State  Depart¬ 
ment  of  Public  Health  (now  the  Depart¬ 
ment  of  Community  Health  for  these  pur¬ 
poses)  is  vested  with  ample  legal 
authority  to  administer  Title  XIX  of  Social 
Security  Act  in  Georgia.  1967  Op.  Att’y 
Gen.  No.  67-273. 

Casualty  insurance  carried  by  reg¬ 
ulated  institutions  not  subject  to  de¬ 
partment’s  regulation.  —  As  require¬ 
ment  of  carrying  adequate  casualty 
insurance  is  a  matter  which  does  not 
pertain  to  protection  of  health  and  lives  of 
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patients  in  institutions  nor  to  kind  and 
quality  of  building,  equipment,  facilities, 
and  institutional  services  that  institu¬ 
tions  shall  have  and  use  in  order  to  prop¬ 
erly  care  for  patients,  the  Department  of 
Human  Resources  (now  the  Department 
of  Community  Health  for  these  purposes) 
cannot  legally  pass  a  valid  rule  requiring 
institutions  to  carry  adequate  casualty 
insurance.  1967  Op.  Att’y  Gen.  No. 
67-177. 

Erection  of  highway  signs  stating 
local  fluoridated  water  meets  depart¬ 
ment  approval.  —  As  installation  of 
signs  on  United  States  and  state  high¬ 
ways  stating  that  local  fluoridated  water 
supply  system  had  been  approved  by 
Georgia  Department  of  Public  Health 
(now  the  Department  of  Community 
Health  for  these  purposes)  would  not  in 
reality  affect  prevention,  correction,  and 


abatement  of  situations  and  conditions, 
which,  if  not  promptly  checked,  would 
militate  against  health  of  constituents  of 
community,  such  installation  is  not  within 
the  purview  of  powers  granted  to  the 
State  Board  of  Health  (now  the  Depart¬ 
ment  of  Community  Health  for  these  pur¬ 
poses).  1967  Op.  Att’y  Gen.  No.  67-177. 

Department’s  discretion  to  with¬ 
hold  state  funds  from  a  county.  — 
State  Health  Department  (now  Depart¬ 
ment  of  Human  Resources)  has  power  to 
withhold  at  the  department’s  discretion 
state  funds  from  a  county  on  a  variety  of 
grounds,  including  refusal  of  county  com¬ 
missioners  to  approve  budget  submitted 
by  the  county  board  of  health,  and  can 
refuse  to  increase  salaries  of  board  of 
health’s  staff  in  line  with  State  Personnel 
Board  rules.  1965-66  Op.  Att’y  Gen.  No. 
66-165. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 
§§  1,  8  et  seq. 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  1  et  seq. 

ALR.  —  Right  of  one  detained  pursuant 
to  quarantine  to  habeas  corpus,  2  ALR 
1542. 

General  delegation  of  power  to  guard 
against  spread  of  contagious  disease,  8 
ALR  836. 

Quarantine  of  typhoid  carrier,  22  ALR 
845. 


Legality  of  voluntary  nontherapeutic 
sterilization,  35  ALR3d  1444. 

Validity  and  construction  of  statute  or 
ordinance  prohibiting  commercial  exhibi¬ 
tion  of  malformed  or  disfigured  persons, 
62  ALR3d  1237. 

Regulation  of  business  of  tattooing,  81 
ALR3d  1212. 

Propriety  of  state  or  local  government 
health  officer’s  warrantless 

search-post-Camara  cases,  53  ALR4th 
1168. 


31-2-2.  Definitions. 


As  used  in  this  chapter,  the  term: 

(1)  “Board”  means  the  Board  of  Community  Health  established 
under  Code  Section  31-2-3. 

(2)  “Commissioner”  means  the  commissioner  of  community  health 
established  under  Code  Section  31-2-6. 

(3)  “Department”  means  the  Department  of  Community  Health 
established  under  Code  Section  31-2-4. 

(4)  “Predecessor  agency  or  unit”  means  the  Department  of  Com¬ 
munity  Health,  the  Division  of  Public  Health  of  the  Department  of 
Human  Resources,  and  the  Office  of  Regulatory  Services  of  the 
Department  of  Human  Resources. 
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(5)  “State  health  benefit  plan”  means  the  health  insurance  plan 
authorized  under  Article  1  of  Chapter  18  of  Title  45  and  Part  6  of 
Article  17  of  Chapter  2  of  Title  20. 

(6)  “State  Personnel  Board”  means  the  board  established  under 
Article  IV,  Section  III  of  the  Constitution.  (Code  1981,  §  31-5A-2, 
enacted  by  Ga.  L.  1999,  p.  296,  §  1;  Code  1981,  §  31-2-2,  as 
redesignated  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228.) 

Editor’s  notes.  —  Ga.  L.  2009,  p.  453,  designated  former  Code  Section  31-2-2  as 
§  1-1/HB  228,  effective  July  1,  2009,  re-  present  Code  Section  31-2-7. 

31-2-3.  Board  of  Community  Health  reconstituted;  powers, 
functions,  and  duties;  terms  of  board  members;  vacan¬ 
cies;  removal;  chairperson;  expenses. 

(a)  There  is  reconstituted  the  Board  of  Community  Health,  as  of  July 
1,  2009,  which  shall  establish  the  general  policy  to  be  followed  by  the 
Department  of  Community  Health.  The  powers,  functions,  and  duties  of 
the  Board  of  Community  Health  as  they  existed  on  June  30,  2009,  are 
transferred  to  the  reconstituted  Board  of  Community  Health  effective 
July  1,  2009.  The  board  shall  consist  of  nine  members  appointed  by  the 
Governor  and  confirmed  by  the  Senate. 

(b)  Board  members  in  office  on  June  30,  2009,  shall  serve  out  the 
remainder  of  their  respective  terms  and  successors  to  these  board  seats 
shall  be  appointed  in  accordance  with  this  Code  section.  Thereafter,  all 
succeeding  appointments  shall  be  for  three-year  terms  from  the  expi¬ 
ration  of  the  previous  term. 

(c)  Vacancies  in  office  shall  be  filled  by  appointment  by  the  Governor 
in  the  same  manner  as  the  appointment  to  the  position  on  the  board 
which  becomes  vacant,  and  the  appointment  shall  be  submitted  to  the 
Senate  for  confirmation  at  the  next  session  of  the  General  Assembly.  An 
appointment  to  fill  a  vacancy  other  than  by  expiration  of  a  term  of  office 
shall  be  for  the  balance  of  the  unexpired  term. 

(d)  Members  of  the  board  may  be  removed  from  office  under  the  same 
conditions  for  removal  from  office  of  members  of  professional  licensing 
boards  provided  in  Code  Section  43-1-17. 

(e)  There  shall  be  a  chairperson  of  the  board  elected  by  and  from  the 
membership  of  the  board  who  shall  be  the  presiding  officer  of  the  board. 

(f )  The  members  of  the  board  shall  receive  a  per  diem  allowance  and 
expenses  as  shall  be  set  and  approved  by  the  Office  of  Planning  and 
Budget  in  conformance  with  rates  and  allowances  set  for  members  of 
other  state  boards.  (Code  1981,  §  31-5A-3,  enacted  by  Ga.  L.  1999,  p. 
296,  §  1;  Ga.  L.  2000,  p.  1706,  §  19;  Code  1981,  §  31-2-3,  as  redesig¬ 
nated  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228.) 
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Cross  references.  —  Rules  and  regu¬ 
lations  as  to  sanitary  requirements;  in¬ 
spections;  unsanitary  condition  as  nui¬ 
sance,  §  43-10-6.  Creation  of  Board  of 
Human  Services,  creation  of  position  of 
commissioner  of  human  services,  and  fur¬ 
ther  provisions  regarding  general  func¬ 


tions  and  powers  of  Department  of  Hu¬ 
man  Services,  T.  49,  C.  2. 

Editor’s  notes.  —  Ga.  L.  2009,  p.  453, 
§  1-1/HB  228,  effective  July  1,  2009,  redes¬ 
ignated  former  Code  Section  31-2-3  as 
present  Code  Section  31-2-8. 


31-2-4.  Department’s  powers,  duties,  functions,  and  responsibil¬ 
ities;  divisions;  directors;  contracts  for  health  benefits. 

(a) (1)(A)  The  Department  of  Community  Health  is  re-created  and 
established  to  perform  the  functions  and  assume  the  duties  and 
powers  exercised  on  June  30,  2009,  by  the  Department  of  Commu¬ 
nity  Health,  the  Division  of  Public  Health  of  the  Department  of 
Human  Resources,  and  the  Office  of  Regulatory  Services  of  the 
Department  of  Human  Resources,  unless  specifically  transferred  to 
the  Department  of  Human  Services,  and  such  department,  divi¬ 
sion,  and  office  shall  be  reconstituted  as  the  Department  of  Com¬ 
munity  Health  effective  July  1,  2009.  The  department  shall  retain 
powers  and  responsibility  with  respect  to  the  expenditure  of  any 
funds  appropriated  to  the  department  including,  without  being 
limited  to,  funds  received  by  the  state  pursuant  to  the  settlement  of 
the  lawsuit  filed  by  the  state  against  certain  tobacco  companies, 
State  of  Georgia,  et  al.  v.  Philip  Morris,  Inc.,  et  at. ,  Civil  Action 
#E-61692,  V19/246  (Fulton  County  Superior  Court,  December  9, 
1998). 

(B)  On  and  after  July  1,  2011,  the  functions,  duties,  and  powers 
of  the  Department  of  Community  Health  relating  to  the  former 
Division  of  Public  Health  of  the  Department  of  Human  Resources 
shall  be  performed  and  exercised  by  the  Department  of  Public 
Health  pursuant  to  Code  Section  31-2A-2.  No  power,  function, 
responsibility,  duty,  or  similar  authority  held  by  the  Department  of 
Community  Health  as  of  June  30,  2009,  shall  be  diminished  or  lost 
due  to  the  creation  of  the  Department  of  Public  Health. 

(2)  The  director  of  the  Division  of  Public  Health  in  office  on  June 
30,  2009,  and  the  director  of  the  Office  of  Regulatory  Services  in  office 
on  June  30,  2009,  shall  become  directors  of  the  respective  division  or 
office  which  those  predecessor  agencies  or  units  have  become  on  and 
after  July  1,  2009,  and  until  such  time  as  the  commissioner  appoints 
other  directors  of  such  divisions  or  units.  The  position  of  director  of 
the  Division  of  Public  Health  shall  be  abolished  effective  July  1,  2011. 

(b)  Reserved. 

(c)  The  Board  of  Regents  of  the  University  System  of  Georgia  is 
authorized  to  contract  with  the  department  for  health  benefits  for 
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members,  employees,  and  retirees  of  the  board  of  regents  and  the 
dependents  of  such  members,  employees,  and  retirees  and  for  the 
administration  of  such  health  benefits.  The  department  is  also  autho¬ 
rized  to  contract  with  the  board  of  regents  for  such  purposes. 

(d)  In  addition  to  its  other  powers,  duties,  and  functions,  the  depart¬ 
ment: 

(1)  Shall  be  the  lead  agency  in  coordinating  and  purchasing  health 
care  benefit  plans  for  state  and  public  employees,  dependents,  and 
retirees  and  may  also  coordinate  with  the  board  of  regents  for  the 
purchase  and  administration  of  such  health  care  benefit  plans  for  its 
members,  employees,  dependents,  and  retirees; 

(2)  Is  authorized  to  plan  and  coordinate  medical  education  and 
physician  work  force  issues; 

(3)  Shall  investigate  the  lack  of  availability  of  health  insurance 
coverage  and  the  issues  associated  with  the  uninsured  population  of 
this  state.  In  particular,  the  department  is  authorized  to  investigate 
the  feasibility  of  creating  and  administering  insurance  programs  for 
small  businesses  and  political  subdivisions  of  the  state  and  to  propose 
cost-effective  solutions  to  reducing  the  numbers  of  uninsured  in  this 
state; 

(4)  Is  authorized  to  appoint  a  health  care  work  force  policy  advi¬ 
sory  committee  to  oversee  and  coordinate  work  force  planning  activ¬ 
ities; 

(5)  Is  authorized  to  solicit  and  accept  donations,  contributions,  and 
gifts  and  receive,  hold,  and  use  grants,  devises,  and  bequests  of  real, 
personal,  and  mixed  property  on  behalf  of  the  state  to  enable  the 
department  to  carry  out  its  functions  and  purposes; 

(6)  Is  authorized  to  award  grants,  as  funds  are  available,  to 
hospital  authorities  and  hospitals  for  public  health  purposes,  pursu¬ 
ant  to  Code  Sections  31-7-94  and  31-7-94.1; 

(7)  Shall  make  provision  for  meeting  the  cost  of  hospital  care  of 
persons  eligible  for  public  assistance  to  the  extent  that  federal 
matching  funds  are  available  for  such  expenditures  for  hospital  care. 
To  accomplish  this  purpose,  the  department  is  authorized  to  pay  from 
funds  appropriated  for  such  purposes  the  amount  required  under  this 
paragraph  into  a  trust  fund  account  which  shall  be  available  for 
disbursement  for  the  cost  of  hospital  care  of  public  assistance 
recipients.  The  commissioner,  subject  to  the  approval  of  the  Office  of 
Planning  and  Budget,  on  the  basis  of  the  funds  appropriated  in  any 
year,  shall  estimate  the  scope  of  hospital  care  available  to  public 
assistance  recipients  and  the  approximate  per  capita  cost  of  such 
care.  Monthly  payments  into  the  trust  fund  for  hospital  care  shall  be 
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made  on  behalf  of  each  public  assistance  recipient  and  such  payments 
shall  be  deemed  encumbered  for  assistance  payable.  Ledger  accounts 
reflecting  payments  into  and  out  of  the  hospital  care  fund  shall  be 
maintained  for  each  of  the  categories  of  public  assistance  established 
under  Code  Section  49-4-3.  The  balance  of  state  funds  in  such  trust 
fund  for  the  payment  of  hospital  costs  in  an  amount  not  to  exceed  the 
amount  of  federal  funds  held  in  the  trust  fund  by  the  department 
available  for  expenditure  under  this  paragraph  shall  be  deemed 
encumbered  and  held  in  trust  for  the  payment  of  the  costs  of  hospital 
care  and  shall  be  rebudgeted  for  this  purpose  on  each  quarterly 
budget  required  under  the  laws  governing  the  expenditure  of  state 
funds.  The  state  auditor  shall  audit  the  funds  in  the  trust  fund 
established  under  this  paragraph  in  the  same  manner  that  any  other 
funds  disbursed  by  the  department  are  audited; 

(8)  Shall  classify  and  license  community  living  arrangements  in 
accordance  with  the  rules  and  regulations  promulgated  by  the 
department  for  the  licensing  and  enforcement  of  licensing  require¬ 
ments  for  persons  whose  services  are  financially  supported,  in  whole 
or  in  part,  by  funds  authorized  through  the  Department  of  Behavioral 
Health  and  Developmental  Disabilities.  To  be  eligible  for  licensing  as 
a  community  living  arrangement,  the  residence  and  services  provided 
must  be  integrated  within  the  local  community.  All  community  living 
arrangements  licensed  by  the  department  shall  be  subject  to  the 
provisions  of  Code  Sections  31-2-8  and  31-7-2.2.  No  person,  business 
entity,  corporation,  or  association,  whether  operated  for  profit  or  not 
for  profit,  may  operate  a  community  living  arrangement  without  first 
obtaining  a  license  or  provisional  license  from  the  department.  A 
license  issued  pursuant  to  this  paragraph  is  not  assignable  or 
transferable.  As  used  in  this  paragraph,  the  term  “community  living 
arrangement”  means  any  residence,  whether  operated  for  profit  or 
not,  which  undertakes  through  its  ownership  or  management  to 
provide  or  arrange  for  the  provision  of  housing,  food,  one  or  more 
personal  services,  support,  care,  or  treatment  exclusively  for  two  or 
more  persons  who  are  not  related  to  the  owner  or  administrator  of  the 
residence  by  blood  or  marriage; 

(9)  Shall  establish,  by  rule  adopted  pursuant  to  Chapter  13  of  Title 
50,  the  “Georgia  Administrative  Procedure  Act,”  a  schedule  of  fees  for 
licensure  activities  for  institutions  and  other  health  care  related 
entities  required  to  be  licensed,  permitted,  registered,  or  commis¬ 
sioned  by  the  department  pursuant  to  Chapter  7,  13,  23,  or  44  of  this 
title,  Chapter  5  of  Title  26,  paragraph  (8)  of  this  subsection,  or  Article 
7  of  Chapter  6  of  Title  49.  Such  schedules  shall  be  determined  in  a 
manner  so  as  to  help  defray  the  costs  incurred  by  the  department,  but 
in  no  event  to  exceed  such  costs,  both  direct  and  indirect,  in  providing 
such  licensure  activities.  Such  fees  may  be  annually  adjusted  by  the 
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department  but  shall  not  be  increased  by  more  than  the  annual  rate 
of  inflation  as  measured  by  the  Consumer  Price  Index,  as  reported  by 
the  Bureau  of  Labor  Statistics  of  the  United  States  Department  of 
Labor.  All  fees  paid  thereunder  shall  be  paid  into  the  general  funds  of 
the  State  of  Georgia.  It  is  the  intent  of  the  General  Assembly  that  the 
proceeds  from  all  fees  imposed  pursuant  to  this  paragraph  be  used  to 
support  and  improve  the  quality  of  licensing  services  provided  by  the 
department;  and 

(10)(A)  May  accept  the  certification  or  accreditation  of  an  entity  or 
program  by  a  certification  or  accreditation  body,  in  accordance  with 
specific  standards,  as  evidence  of  compliance  by  the  entity  or 
program  with  the  substantially  equivalent  departmental  require¬ 
ments  for  issuance  or  renewal  of  a  permit  or  provisional  permit, 
provided  that  such  certification  or  accreditation  is  established  prior 
to  the  issuance  or  renewal  of  such  permits.  The  department  may 
not  require  an  additional  departmental  inspection  of  any  entity  or 
program  whose  certification  or  accreditation  has  been  accepted  by 
the  department,  except  to  the  extent  that  such  specific  standards 
are  less  rigorous  or  less  comprehensive  than  departmental  require¬ 
ments.  Nothing  in  this  Code  section  shall  prohibit  either  depart¬ 
mental  inspections  for  violations  of  such  standards  or  require¬ 
ments  or  the  revocation  of  or  refusal  to  issue  or  renew  permits,  as 
authorized  by  applicable  law,  or  for  violation  of  any  other  applica¬ 
ble  law  or  regulation  pursuant  thereto. 

(B)  For  purposes  of  this  paragraph,  the  term: 

(i)  “Entity  or  program”  means  an  agency,  center,  facility, 
institution,  community  living  arrangement,  drug  abuse  treat¬ 
ment  and  education  program,  or  entity  subject  to  regulation  by 
the  department  under  Chapters  7,  13,  22,  23,  and  44  of  this  title; 
Chapter  5  of  Title  26;  paragraph  (8)  of  this  subsection;  and 
Article  7  of  Chapter  6  of  Title  49. 

(ii)  “Permit”  means  any  license,  permit,  registration,  or  com¬ 
mission  issued  by  the  department  pursuant  to  the  provisions  of 
the  law  cited  in  division  (i)  of  this  subparagraph.  (Code  1981, 
§  31-5A-4,  enacted  by  Ga.  L.  1999,  p.  296,  §  1;  Ga.  L.  2001,  p. 
1240,  §  1;  Ga.  L.  2002,  p.  1132,  §  1;  Ga.  L.  2002,  p.  1324,  §  1-4; 
Code  1981  §  31-2-4,  as  redesignated  by  Ga.  L.  2009,  p.  453, 
§  1-1/HB  228;  Ga.  L.  2009,  p.  745,  §  2/SB  97;  Ga.  L.  2010,  p. 
1014,  §  1/HB  994;  Ga.  L.  2011,  p.  705,  §  4-2/HB  214.) 

The  2010  amendment,  effective  July  tuted  a  semicolon  for  a  period  at  the  end, 
1,  2010,  in  subsection  (d),  deleted  “and”  and  added  paragraphs  (d)(9)  and  (d)(10). 
from  the  end  of  paragraph  (d)(7),  in  the  The  2011  amendment,  effective  July 
last  sentence  of  paragraph  (d)(8),  substi-  1,  2011,  designated  the  existing  provisions 
tuted  “support”  for  “supports”  and  substi-  of  paragraph  (a)(1)  as  subparagraph 
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(a)(1)(A),  and  added  subparagraph 
(a)(1)(B);  added  the  second  sentence  in 
paragraph  (a)(2);  substituted  ‘Reserved’ 
for  the  former  provisions  of  subsection  (b), 
relating  to  an  11  member  advisory  council 
created  in  the  department  of  Women’s 
Health  and  serving  in  an  advisory  capac¬ 
ity  to  public  and  private  agencies;  substi¬ 
tuted  “31-2-8”  for  “31-2-11”  in  the  middle 
of  paragraph  (d)(8);  and  substituted 
“May”  for  “The  department  may”  at  the 
beginning  of  subparagraph  (d)(10)(A). 

Cross  references.  —  Georgia  Commis¬ 
sion  on  Women,  T.  50,  C.  12,  A.  5. 

Code  Commission  notes.  —  Ga.  L. 
2009,  p.  745,  §  2(14),  effective  July  1, 
2009,  purported  to  substitute  “State  Per¬ 
sonnel  Administration”  for  “State  Merit 
System  of  Personnel  Administration”  in 
former  Code  Section  31-5A-4,  but  that 
amendment  was  not  given  effect  due  to 
the  redesignation  and  amendment  by  Ga. 


L.  2009,  p.  453,  §  1-1,  effective  July  1, 
2009. 

Pursuant  to  Code  Section  28-9-5,  in 
2009,  “work  force”  was  substituted  for 
“workforce”  in  paragraph  (d)(2)  and  “of” 
was  deleted  preceding  “the  amount  re¬ 
quired”  in  the  second  sentence  of  para¬ 
graph  (d)(7). 

Editor’s  notes.  —  Ga.  L.  2009,  p.  453, 
§  1-1/HB  228,  effective  July  1,  2009,  redes¬ 
ignated  former  Code  Section  31-2-4  as 
present  Code  Section  31-2-9. 

Administrative  rules  and  regula¬ 
tions.  —  Hearings  and  petitions  for 
rule-making,  Official  Compilation  of  the 
Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Human  Re¬ 
sources,  Administration,  Chapter  290-1-1. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


JUDICIAL  DECISIONS 


Cited  in  Ga.  Dep’t  of  Cmty.  Health,  Div.  (2003);  Live  Oak  Consulting,  Inc.  v.  Dep’t 
of  Health  Planning  v.  Gwinnett  Hosp.  of  Cmty.  Health,  281  Ga.  App.  791,  637 
Sys.,  262  Ga.  App.  879,  586  S.E.2d  762  S.E.2d  455  (2006). 

31-2-5.  Transfer  of  personnel  and  functions;  conforming  to  fed¬ 
eral  standards  of  personnel  administration;  existing 
procedures,  regulations,  and  agreements;  rules  adop¬ 
tion  and  implementation. 


(a)  All  persons  employed  in  a  predecessor  agency  or  unit  on  June  30, 
2009,  shall,  on  July  1,  2009,  become  employees  of  the  department.  Such 
employees  shall  be  subject  to  the  employment  practices  and  policies  of 
the  department  on  and  after  July  1,  2009,  but  the  compensation  and 
benefits  of  such  transferred  employees  shall  not  be  reduced  as  a  result 
of  such  transfer.  Employees  who  are  subject  to  the  rules  of  the  State 
Personnel  Board  and  who  are  transferred  to  the  department  shall 
retain  all  existing  rights  under  such  rules.  Retirement  rights  of  such 
transferred  employees  existing  under  the  Employees’  Retirement  Sys¬ 
tem  of  Georgia  or  other  public  retirement  systems  on  June  30,  2009, 
shall  not  be  impaired  or  interrupted  by  the  transfer  of  such  employees 
and  membership  in  any  such  retirement  system  shall  continue  in  the 
same  status  possessed  by  the  transferred  employees  on  June  30,  2009. 
Accrued  annual  and  sick  leave  possessed  by  said  employees  on  June  30, 
2009,  shall  be  retained  by  said  employees  as  employees  of  the  depart¬ 
ment. 
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(b) (1)  The  department  shall  conform  to  federal  standards  for  a  merit 
system  of  personnel  administration  in  any  respects  necessary  for 
receiving  federal  grants,  and  the  board  is  authorized  and  empowered 
to  effect  such  changes  as  may,  from  time  to  time,  be  necessary  in  order 
to  comply  with  such  standards. 

(2)  The  department  is  authorized  to  employ,  on  a  full-time  or 
part-time  basis,  such  medical,  supervisory,  institutional,  and  other 
professional  personnel  and  such  clerical  and  other  employees  as  may 
be  necessary  to  discharge  the  duties  of  the  department  under  this 
chapter.  The  department  is  also  authorized  to  contract  for  such 
professional  services  as  may  be  necessary. 

(3)  Classified  employees  of  the  department  under  this  chapter 
shall  in  all  instances  be  employed  and  dismissed  in  accordance  with 
rules  of  the  State  Personnel  Board. 

(4)  All  personnel  of  the  department  are  authorized  to  be  members 
of  the  Employees’  Retirement  System  of  Georgia  as  provided  in 
Chapter  2  of  Title  47.  All  rights,  credits,  and  funds  in  that  retirement 
system  which  are  possessed  by  state  personnel  transferred  by  provi¬ 
sions  of  this  chapter  to  the  department,  or  otherwise  had  by  persons 
at  the  time  of  employment  with  the  department,  are  continued  and 
preserved,  it  being  the  intention  of  the  General  Assembly  that  such 
persons  shall  not  lose  any  rights,  credits,  or  funds  to  which  they  may 
be  entitled  prior  to  becoming  employees  of  the  department. 

(c)  The  department  shall  succeed  to  all  rules,  regulations,  policies, 
procedures,  and  administrative  orders  of  the  predecessor  agency  or  unit 
which  were  in  effect  on  June  30,  2009,  or  scheduled  to  go  into  effect  on 
or  after  July  1,  2009,  and  which  relate  to  the  functions  transferred  to 
the  department  by  this  chapter.  Such  rules,  regulations,  policies, 
procedures,  and  administrative  orders  shall  remain  in  effect  until 
amended,  repealed,  superseded,  or  nullified  by  proper  authority  or  as 
otherwise  provided  by  law.  Rules  of  the  department  shall  be  adopted, 
promulgated,  and  implemented  as  provided  in  Chapter  13  of  Title  50, 
the  “Georgia  Administrative  Procedure  Act,”  except  that  only  rules 
promulgated  pursuant  to  Chapter  6  of  this  title  shall  be  subject  to  the 
provisions  of  Code  Section  31-6-21.1. 

(d)  The  rights,  privileges,  entitlements,  and  duties  of  parties  to 
contracts,  leases,  agreements,  and  other  transactions  entered  into 
before  July  1,  2009,  by  any  predecessor  agency  or  unit  and  which 
pertain  to  the  functions  transferred  to  the  department  by  this  chapter 
shall  continue  to  exist;  and  none  of  these  rights,  privileges,  entitle¬ 
ments,  and  duties  are  impaired  or  diminished  by  reason  of  the  transfer 
of  the  functions  to  the  department.  In  all  such  instances,  the  Depart¬ 
ment  of  Community  Health  shall  be  substituted  for  the  predecessor 
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agency  or  unit,  and  the  Department  of  Community  Health  shall  succeed 
to  the  rights  and  duties  under  such  contracts,  leases,  agreements,  and 
other  transactions. 

(e)  On  July  1,  2009,  the  department  shall  receive  custody  of  the  state 
owned  real  property  in  the  custody  of  the  predecessor  agency  or  unit  on 
June  30,  2009,  and  which  pertains  to  the  functions  transferred  to  the 
department  by  this  chapter.  (Code  1981,  §  31-5A-5,  enacted  by  Ga.  L. 
1999,  p.  296,  §  1;  Ga.  L.  2001,  p.  1240,  §  2;  Code  1981,  §  31-2-5,  as 
redesignated  by  Ga.  L.  2009,  p.  453  §  1-1/HB  228;  Ga.  L.  2009,  p.  745, 
§  2/SB  97;  Ga.  L.  2012,  p.  446,  §  2-33/HB  642.) 


The  2012  amendment,  effective  July 
1,  2012,  in  subsection  (a),  in  the  third 
sentence,  deleted  “and  thereby  under  the 
State  Personnel  Administration”  following 
“State  Personnel  Board”  near  the  middle 
and  substituted  “such  rules”  for  “the  State 
Personnel  Administration”  at  the  end. 

Code  Commission  notes.  —  Ga.  L. 
2009,  p.  745,  §  2(15),  effective  July  1, 
2009,  purported  to  substitute  “State  Per¬ 
sonnel  Administration”  for  “State  Merit 
System  of  Personnel  Administration”  in 
former  Code  Section  31-5A-5,  but  that 
amendment  was  not  given  effect  due  to 
the  redesignation  and  amendment  by  Ga. 
L.  2009,  p.  453,  §  1-1,  effective  July  1, 
2009. 

Pursuant  to  Code  Section  28-9-5,  in 
2009,  “State  Personnel  Administration” 
was  substituted  for  “State  Merit  System  of 
Personnel  Administration”  twice  in  the 
third  sentence  of  subsection  (a). 


Editor’s  notes.  —  Ga.  L.  2009,  p.  453, 
§  1-1/HB  228,  effective  July  1,  2009,  redes¬ 
ignated  former  Code  Section  31-2-5  as 
present  Code  Section  31-2-10. 

Ga.  L.  2012,  p.  446,  §  3-1/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Personnel,  equipment,  and 
facilities  that  were  assigned  to  the  State 
Personnel  Administration  as  of  June  30, 
2012,  shall  be  transferred  to  the  Depart¬ 
ment  of  Administrative  Services  on  the 
effective  date  of  this  Act.”  This  Act  became 
effective  July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 


31-2-6.  Commissioner  of  community  health  created;  creation  of 
divisions;  allocation  of  functions. 

(a)  There  is  created  the  position  of  commissioner  of  community 
health.  The  commissioner  shall  be  the  chief  administrative  officer  of  the 
department  and  shall  be  subject  to  appointment  and  removal  by  the 
Governor.  Subject  to  the  general  policy  established  by  the  board,  the 
commissioner  shall  supervise,  direct,  account  for,  organize,  plan,  ad¬ 
minister,  and  execute  the  functions  vested  in  the  department. 

(b)  There  shall  be  created  in  the  department  such  divisions  as  may 
be  found  necessary  for  its  effective  operation.  The  commissioner  shall 
have  the  power  to  allocate  and  reallocate  functions  among  the  divisions 
within  the  department.  (Code  1981,  §  31-5A-6,  enacted  by  Ga.  L.  1999, 
p.  296,  §  1;  Code  1981,  §  31-2-6,  as  redesignated  by  Ga.  L.  2009,  p.  453, 
§  1-1/HB  228;  Ga.  L.  2011,  p.  705,  §  4-3/HB  214;  Ga.  L.  2011,  p.  752, 
§  31/HB  142.) 
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The  2011  amendments.  —  The  first 
2011  amendment,  effective  July  1,  2011, 
substituted  “The”  for  “Except  for  the  Divi¬ 
sion  of  Public  Heath,  the”  at  the  beginning 
of  the  second  sentence  of  subsection  (b). 
The  second  2011  amendment,  effective 
May  13,  2011,  part  of  an  Act  to  revise, 
modernize,  and  correct  the  Code,  substi¬ 
tuted  “The  Division  of  Public  Health”  for 
“The  Division  of  Public  Heath”  at  the 
beginning  of  the  second  sentence  of  sub¬ 
section  (b). 

Editor’s  notes.  —  Ga.  L.  2009,  p.  453, 
§  1-1/HB  228,  effective  July  1,  2009,  re¬ 
designated  former  Code  Section  31-2-6  as 
present  Code  Section  31-2-11. 

Ga.  L.  2011,  p.  752,  §  54(e)/HB  142,  not 
codified  by  the  General  Assembly,  pro¬ 


vides  that:  “In  the  event  of  an  irreconcil¬ 
able  conflict  between  a  provision  in  Sec¬ 
tions  1  through  53  of  this  Act  and  a 
provision  of  another  Act  enacted  at  the 
2011  regular  session  of  the  General  As¬ 
sembly,  the  provision  of  such  other  Act 
shall  control  over  the  conflicting  provision 
in  Sections  1  through  53  of  this  Act  to  the 
extent  of  the  conflict.”  Accordingly,  the 
amendment  to  subsection  (b)  of  this  Code 
section  by  Ga.  L.  2011,  p.  752,  §  31(1)/HB 
142,  was  not  given  effect. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011).  For  arti¬ 
cle,  “Health:  Department  of  Public 
Health,”  see  28  Ga.  St.  U.L.  Rev.  147 
(2011). 


31-2-7.  Rules  and  regulations;  variances  and  waivers  to  rules 
and  regulations  establishing  licensure  standards  for 
facilities;  exemption  of  classes  of  facilities  from  regula¬ 
tion. 


(a)  The  department  is  authorized  to  adopt  and  promulgate  rules  and 
regulations  to  effect  prevention,  abatement,  and  correction  of  situations 
and  conditions  which,  if  not  promptly  checked,  would  militate  against 
the  health  of  the  people  of  this  state.  Such  rules  and  regulations  shall 
be  adapted  to  the  purposes  intended,  within  the  purview  of  the  powers 
and  duties  imposed  upon  the  department  by  this  chapter,  and  super¬ 
sede  conflicting  rules,  regulations,  and  orders  adopted  pursuant  to  the 
authority  of  Chapter  3  of  this  title. 

(b)  The  department  upon  application  or  petition  may  grant  variances 
and  waivers  to  specific  rules  and  regulations  which  establish  standards 
for  facilities  or  entities  regulated  by  the  department  as  follows: 

(1)  The  department  may  authorize  departure  from  the  literal 
requirements  of  a  rule  or  regulation  by  granting  a  variance  upon  a 
showing  by  the  applicant  or  petitioner  that  the  particular  rule  or 
regulation  that  is  the  subject  of  the  variance  request  should  not  be 
applied  as  written  because  strict  application  would  cause  undue 
hardship.  The  applicant  or  petitioner  additionally  must  show  that 
adequate  standards  affording  protection  of  health,  safety,  and  care 
exist  and  will  be  met  in  lieu  of  the  exact  requirements  of  the  rule  or 
regulation  in  question; 

(2)  The  department  may  dispense  entirely  with  the  enforcement  of 
a  rule  or  regulation  by  granting  a  waiver  upon  a  showing  by  the 
applicant  or  petitioner  that  the  purpose  of  the  rule  or  regulation  is 
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met  through  equivalent  standards  affording  equivalent  protection  of 
health,  safety,  and  care; 


(3)  The  department  may  grant  waivers  and  variances  to  allow 
experimentation  and  demonstration  of  new  and  innovative  ap¬ 
proaches  to  delivery  of  services  upon  a  showing  by  the  applicant  or 
petitioner  that  the  intended  protections  afforded  by  the  rule  or 
regulation  which  is  the  subject  of  the  request  are  met  and  that  the 
innovative  approach  has  the  potential  to  improve  service  delivery; 

(4)  Waivers  or  variances  which  affect  an  entire  class  of  facilities 
may  only  be  approved  by  the  Board  of  Community  Health  and  shall 
be  for  a  time  certain,  as  determined  by  the  board.  A  notice  of  the 
proposed  variance  or  waiver  affecting  an  entire  class  of  facilities  shall 
be  made  in  accordance  with  the  requirements  for  notice  of  rule 
making  in  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act”;  or 

(5)  Variances  or  waivers  which  affect  only  one  facility  in  a  class 
may  be  approved  or  denied  by  the  department  and  shall  be  for  a  time 
certain,  as  determined  by  the  department.  The  department  shall 
maintain  a  record  of  such  action  and  shall  make  this  information 
available  to  the  board  and  all  other  persons  who  request  it. 

This  subsection  shall  not  apply  to  rules  adopted  by  the  department 
pursuant  to  Code  Section  31-6-21.1. 

(c)  The  department  may  exempt  classes  of  facilities  from  regulation 
when,  in  the  department’s  judgment,  regulation  would  not  permit  the 
purpose  intended  or  the  class  of  facilities  is  subject  to  similar  require¬ 
ments  under  other  rules  and  regulations.  Such  exemptions  shall  be 
provided  in  rules  and  regulations  promulgated  by  the  board.  (Code 
1933,  §  88-110,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code  1981, 
§  31-2-4;  Ga.  L.  1982,  p.  1592,  §§  1,  2;  Ga.  L.  1990,  p.  791,  §  1;  Ga.  L. 
2003,  p.  569,  §  1;  Code  1981,  §  31-2-9,  as  redesignated  by  Ga.  L.  2009, 
p.  453,  §  1-1/HB  228;  Code  1981,  §  31-2-7,  as  redesignated  by  Ga.  L. 
2011,  p.  705,  §  4-4/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  redesignated  former  Code  Section 
31-2-9  as  present  Code  Section  31-2-7. 

Editor’s  notes.  —  Ga.  L.  2009,  p.  453, 
§  1-1,  effective  July  1,  2009,  redesignated 
former  Code  Section  31-2-7  as  present 
Code  Section  31-2-12. 


Ga.  L.  2011,  p.  705,  §  3-2/HB  214,  effec¬ 
tive  July  1,  2011,  redesignated  former 
Code  Section  31-2-7  as  present  Code  Sec¬ 
tion  31-2A-8. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi-  under  former  Code  1933,  §§  88-112  and 
larity  of  the  statutory  provisions,  opinions  88-117,  which  were  subsequently  repealed 
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but  were  succeeded  by  provisions  of  this 
Code  section,  are  included  in  the  annota¬ 
tions  for  this  Code  section. 

Authority  to  regulate,  quarantine, 
and  control  tuberculosis.  —  Depart¬ 
ment  of  Human  Resources  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes)  has  authority  to  make  reason¬ 
able  rules  and  regulations  regarding  quar¬ 
antine  and  control  of  communicable  tuber¬ 
culosis.  1945-47  Op.  Att’y  Gen.  p.  530 
(decided  under  former  Code  1933, 
§§  88-112  and  88-117). 

Power  to  promulgate  rules  as  to 
abortions.  —  Board  of  Human  Resources 
(now  the  Department  of  Community 
Health  for  these  purposes)  has  power  to 
promulgate  rules  and  regulations  govern¬ 
ing  abortions  when  the  board  finds  such 
regulation  appropriate  to  promote  or  safe¬ 
guard  the  public  health;  the  General  As¬ 
sembly  not  only  gave  authority  to  do  this 
but  actually  directed  that  it  be  done.  1973 
Op.  Att’y  Gen.  No.  73-24. 

Phenylketonuria  and  other  inborn 
errors  of  metabolism  in  infants  are 
conditions  which  the  legislature  intended 
to  cover;  the  State  Board  of  Health  (now 
the  Department  of  Community  Health  for 
these  purposes)  has  authority  to  adopt 
and  promulgate  reasonable  rules  and  reg¬ 
ulations  which  will  affect  prevention,  cor¬ 
rection,  and  abatement  of  such  situations 
and  conditions  so  long  as  such  rules  do  not 
violate  constitutional  or  legal  guarantees 
of  any  person  and  are  within  the  purview 


of  the  powers  and  duties  imposed  upon  the 
State  Health  Department  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes).  1965-66  Op.  Att’y  Gen.  No. 
65-81. 

Authority  to  adopt  rules  and  regu¬ 
lations  concerning  phenylketonuria. 

—  Adoption  of  rules  and  regulations  con¬ 
cerning  phenylketonuria  would  be  for  pur¬ 
pose  of  detection  and  prevention  of  condi¬ 
tion  which  adversely  affects  health  of 
citizens  of  the  state,  and  State  Board  of 
Health  (now  the  Department  of  Commu¬ 
nity  Health  for  these  purposes)  is  autho¬ 
rized  to  adopt  such  rules  and  regulations. 
1965-66  Op.  Att’y  Gen.  No.  65-81. 

Regulation  of  septic  tank  construc¬ 
tion  outside  city  limits.  —  Georgia  De¬ 
partment  of  Public  Health  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes)  is  authorized  to  adopt  and  en¬ 
force  rules  and  regulations  establishing 
standards  for  construction  of  septic  tanks 
for  housing  located  outside  city  limits. 
1968  Op.  Att’y  Gen.  No.  68-185. 

Authority  to  require  licensees  un¬ 
der  Chapter  13  to  notify  employees  of 
radiation.  —  Ample  statutory  authority 
exists  for  Department  of  Public  Health 
(now  the  Department  of  Community 
Health  for  these  purposes)  to  require  per¬ 
sons  or  firms  licensed  under  Ga.  L.  1964, 
p.  499  to  notify  an  employee  in  writing 
when  the  employee  has  received  radiation 
exposure  in  excess  of  prescribed  limits. 
1968  Op.  Att’y  Gen.  No.  68-299. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C. J.S.,  Health  and  Envi- 

§  1  et  seq.  ronment,  §  5. 

31-2-8.  Actions  against  certain  applicants  or  licensees. 

(a)  This  Code  section  shall  be  applicable  to  any  agency,  center, 
facility,  institution,  community  living  arrangement,  drug  abuse  treat¬ 
ment  and  education  program,  or  entity  subject  to  regulation  by  the 
department  under  Chapters  7,  13,  22,  23,  and  44  of  this  title;  Chapter 
5  of  Title  26;  paragraph  (8)  of  subsection  (d)  of  Code  Section  31-2-4;  and 
Article  7  of  Chapter  6  of  Title  49.  For  purposes  of  this  Code  section,  the 
term  “license”  shall  be  used  to  refer  to  any  license,  permit,  registration, 
or  commission  issued  by  the  department  pursuant  to  the  provisions  of 
the  law  cited  in  this  subsection. 
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(b)  The  department  shall  have  the  authority  to  take  any  of  the 
actions  enumerated  in  subsection  (c)  of  this  Code  section  upon  a  finding 
that  the  applicant  or  licensee  has: 

(1)  Knowingly  made  any  false  statement  of  material  information 
in  connection  with  the  application  for  a  license,  or  in  statements 
made  or  on  documents  submitted  to  the  department  as  part  of  an 
inspection,  survey,  or  investigation,  or  in  the  alteration  or  falsifica¬ 
tion  of  records  maintained  by  the  agency,  facility,  institution,  or 
entity; 

(2)  Failed  or  refused  to  provide  the  department  with  access  to  the 
premises  subject  to  regulation  or  information  pertinent  to  the  initial 
or  continued  licensing  of  the  agency,  facility,  institution,  or  entity; 

(3)  Failed  to  comply  with  the  licensing  requirements  of  this  state; 
or 

(4)  Failed  to  comply  with  any  provision  of  this  Code  section. 

(c)  When  the  department  finds  that  any  applicant  or  licensee  has 
violated  any  provision  of  subsection  (b)  of  this  Code  section  or  laws, 
rules,  regulations,  or  formal  orders  related  to  the  initial  or  continued 
licensing  of  the  agency,  facility,  institution,  or  entity,  the  department, 
subject  to  notice  and  opportunity  for  hearing,  may  take  any  of  the 
following  actions: 

(1)  Refuse  to  grant  a  license;  provided,  however,  that  the  depart¬ 
ment  may  refuse  to  grant  a  license  without  holding  a  hearing  prior  to 
taking  such  action; 

(2)  Administer  a  public  reprimand; 

(3)  Suspend  any  license  for  a  definite  period  or  for  an  indefinite 
period  in  connection  with  any  condition  which  may  be  attached  to  the 
restoration  of  said  license; 

(4)  Prohibit  any  applicant  or  licensee  from  allowing  a  person  who 
previously  was  involved  in  the  management  or  control,  as  defined  by 
rule,  of  any  agency,  facility,  institution,  or  entity  which  has  had  its 
license  or  application  revoked  or  denied  within  the  past  12  months  to 
be  involved  in  the  management  or  control  of  such  agency,  facility, 
institution,  or  entity; 

(5)  Revoke  any  license; 

(6)  Impose  a  fine,  not  to  exceed  a  total  of  $25,000.00,  of  up  to 
$1,000.00  per  day  for  each  violation  of  a  law,  rule,  regulation,  or 
formal  order  related  to  the  initial  or  ongoing  licensing  of  any  agency, 
facility,  institution,  or  entity,  except  that  no  fine  may  be  imposed 
against  any  nursing  facility,  nursing  home,  or  intermediate  care 
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facility  which  is  subject  to  intermediate  sanctions  under  the  provi¬ 
sions  of  42  U.S.C.  Section  1396r(h)(2)(A),  as  amended,  whether  or  not 
those  sanctions  are  actually  imposed;  or 

(7)  Limit  or  restrict  any  license  as  the  department  deems  neces¬ 
sary  for  the  protection  of  the  public,  including,  but  not  limited  to, 
restricting  some  or  all  services  of  or  admissions  into  an  agency, 
facility,  institution,  or  entity  for  a  time  certain. 

In  taking  any  of  the  actions  enumerated  in  this  subsection,  the 
department  shall  consider  the  seriousness  of  the  violation,  including 
the  circumstances,  extent,  and  gravity  of  the  prohibited  acts,  and  the 
hazard  or  potential  hazard  created  to  the  health  or  safety  of  the  public. 

(d)(1)  With  respect  to  any  facility  classified  as  a  nursing  facility, 
nursing  home,  or  intermediate  care  home,  the  department  may  not 
take  an  action  to  fine  or  restrict  the  license  of  any  such  facility  based 
on  the  same  act,  occurrence,  or  omission  for  which: 

(A)  The  facility  has  received  an  intermediate  sanction  under  the 
provisions  of  42  U.S.C.  Section  1396r(h)(2)(A),  as  amended,  or  42 
U.S.C.  Section  1395i-3(h)(2)(B);  or 

(B)  Such  facility  has  been  served  formal  notice  of  intent  to  take 
such  a  sanction  which  the  department  based  on  administrative 
review  or  any  other  appropriate  body  based  on  administrative  or 
judicial  review  determines  not  to  impose;  provided,  however,  that 
nothing  in  this  subsection  shall  prohibit  the  department  from 
utilizing  the  provisions  authorized  under  subsection  (f)  of  this  Code 
section. 

(2)  When  any  civil  monetary  penalty  is  recommended  and  imposed 
against  such  facility,  and  the  department  does  not  resurvey  the 
facility  within  48  hours  after  the  date  by  which  all  items  on  a  plan  of 
correction  submitted  by  the  facility  are  to  be  completed,  the  accrual  of 
any  resulting  civil  monetary  penalties  shall  be  suspended  until  the 
facility  is  resurveyed  by  the  department. 

(3)  If  the  department  resurveys  such  facility  beyond  48  hours  after 
the  final  date  for  completion  of  all  items  on  the  plan  of  correction 
submitted  by  the  facility,  and  the  facility  is  not  in  substantial 
compliance  with  the  applicable  standards,  any  civil  monetary  penal¬ 
ties  imposed  shall  relate  back  to  the  date  on  which  such  penalties 
were  suspended. 

(4)  Notwithstanding  the  provisions  of  paragraphs  (2)  and  (3)  of 
this  subsection,  nothing  contained  in  said  paragraphs  shall  be 
construed  as  requiring  the  state  survey  agency  to  act  in  violation  of 
applicable  federal  law,  regulations,  and  guidelines. 
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(e)  The  department  may  deny  a  license  or  otherwise  restrict  a  license 
for  any  applicant  who  has  had  a  license  denied,  revoked,  or  suspended 
within  one  year  of  the  date  of  an  application  or  who  has  transferred 
ownership  or  governing  authority  of  an  agency,  facility,  institution,  or 
entity  subject  to  regulation  by  the  department  within  one  year  of  the 
date  of  a  new  application  when  such  transfer  was  made  in  order  to  avert 
denial,  revocation,  or  suspension  of  a  license. 

(f)  With  regard  to  any  contested  case  instituted  by  the  department 
pursuant  to  this  Code  section  or  other  provisions  of  law  which  may  now 
or  hereafter  authorize  remedial  or  disciplinary  grounds  and  action,  the 
department  may,  in  its  discretion,  dispose  of  the  action  so  instituted  by 
settlement.  In  such  cases,  all  parties,  successors,  and  assigns  to  any 
settlement  agreement  shall  be  bound  by  the  terms  specified  therein, 
and  violation  thereof  by  any  applicant  or  licensee  shall  constitute 
grounds  for  any  action  enumerated  in  subsection  (c)  of  this  Code 
section. 

(g)  The  department  shall  have  the  authority  to  make  public  or 
private  investigations  or  examinations  inside  or  outside  of  this  state  to 
determine  whether  the  provisions  of  this  Code  section  or  any  other  law, 
rule,  regulation,  or  formal  order  relating  to  the  licensing  of  any  agency, 
facility,  institution,  or  entity  has  been  violated.  Such  investigations 
may  be  initiated  at  any  time,  in  the  discretion  of  the  department,  and 
may  continue  during  the  pendency  of  any  action  initiated  by  the 
department  pursuant  to  subsection  (c)  of  this  Code  section. 

(h)  For  the  purpose  of  conducting  any  investigation,  inspection,  or 
survey,  the  department  shall  have  the  authority  to  require  the  produc¬ 
tion  of  any  books,  records,  papers,  or  other  information  related  to  the 
initial  or  continued  licensing  of  any  agency,  facility,  institution,  or 
entity. 

(i)  Pursuant  to  the  investigation,  inspection,  and  enforcement  pow¬ 
ers  given  to  the  department  by  this  Code  section  and  other  applicable 
laws,  the  department  may  assess  against  an  agency,  facility,  institution, 
or  entity  reasonable  and  necessary  expenses  incurred  by  the  depart¬ 
ment  pursuant  to  any  administrative  or  legal  action  required  by  the 
failure  of  the  agency,  facility,  institution,  or  entity  to  fully  comply  with 
the  provisions  of  any  law,  rule,  regulation,  or  formal  order  related  to  the 
initial  or  continued  licensing.  Assessments  shall  not  include  attorney’s 
fees  and  expenses  of  litigation,  shall  not  exceed  other  actual  expenses, 
and  shall  only  be  assessed  if  such  investigations,  inspection,  or  enforce¬ 
ment  actions  result  in  adverse  findings,  as  finally  determined  by  the 
department,  pursuant  to  administrative  or  legal  action. 

(j)  For  any  action  taken  or  any  proceeding  held  under  this  Code 
section  or  under  color  of  law,  except  for  gross  negligence  or  willful  or 
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wanton  misconduct,  the  department,  when  acting  in  its  official  capacity, 
shall  be  immune  from  liability  and  suit  to  the  same  extent  that  any 
judge  of  any  court  of  general  jurisdiction  in  this  state  would  be  immune. 

(k)  In  an  administrative  or  legal  proceeding  under  this  Code  section, 
a  person  or  entity  claiming  an  exemption  or  an  exception  granted  by 
law,  rule,  regulation,  or  formal  order  has  the  burden  of  proving  this 
exemption  or  exception. 

(l)  This  Code  section  and  all  actions  resulting  from  its  provisions 
shall  be  administered  in  accordance  with  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act.” 

(m)  The  provisions  of  this  Code  section  shall  be  supplemental  to  and 
shall  not  operate  to  prohibit  the  department  from  acting  pursuant  to 
those  provisions  of  law  which  may  now  or  hereafter  authorize  remedial 
or  disciplinary  grounds  and  action  for  the  department.  In  cases  where 
those  other  provisions  of  law  so  authorize  other  disciplinary  grounds 
and  actions,  but  this  Code  section  limits  such  grounds  or  actions,  those 
other  provisions  shall  apply. 

(n)  The  department  is  authorized  to  promulgate  rules  and  regula¬ 
tions  to  implement  the  provisions  of  this  Code  section.  (Code  1981, 
§  31-2-6,  enacted  by  Ga.  L.  1991,  p.  341,  §  1;  Ga.  L.  1993,  p.  1290,  §  1; 
Ga.  L.  1994,  p.  1856,  §  1;  Ga.  L.  1999,  p.  296,  §  24;  Ga.  L.  2000,  p.  526, 
§  2;  Ga.  L.  2001,  p.  1230,  §  1;  Ga.  L.  2003,  p.  298,  §  2;  Ga.  L.  2003,  p. 
558,  §  1;  Code  1981,  §  31-2-11,  as  redesignated  by  Ga.  L.  2009,  p.  453, 
§  1-1/HB  228;  Code  1981,  §  31-2-8,  as  redesignated  by  Ga.  L.  2011,  p. 
705,  §  4-4/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  redesignated  former  Code  Section 
31-2-11  as  present  Code  Section  31-2-8. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1991,  “42  U.S.C. 
Section  1396r  (h)(2)(A)”  was  substituted 
for  “42  U.S.C.  Section  1396r(h)(2)(a)”  in 
paragraph  (c)(6). 

Pursuant  to  Code  Section  28-9-5,  in 
2000,  “44”  was  substituted  for  “43”  in 
subsection  (a). 

Pursuant  to  Code  Section  28-9-5,  in 
2006,  the  substitution  of  “23,  and  44”  for 
“and  23”  was  retained  in  subsection  (a) 
due  to  the  elimination  of  the  repeal  of  T. 
31,  Ch.  44,  in  accordance  with  Ga.  L.  2005, 
p.  1194,  §  1. 

Editor’s  notes.  —  Ga.  L.  2003,  p.  298, 
§  3(b),  not  codified  by  the  General  Assem¬ 
bly,  provided  that  the  first  2003  amend¬ 
ment  became  effective  July  1  of  the  fiscal 


year  following  the  year  in  which  funds  are 
specifically  appropriated  for  the  purposes 
of  this  Act  in  an  appropriations  Act  mak¬ 
ing  specific  reference  to  this  Act  and  shall 
become  effective  when  funds  so  appropri¬ 
ated  become  available  for  expenditure. 
Funds  were  appropriated  at  the  2007  ses¬ 
sion  of  the  General  Assembly,  and  thus  the 
first  2003  amendment  became  effective 
July  1,  2008. 

Ga.  L.  2005,  p.  1194,  §  1/SB  48,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “(b)  The  following  provision  of  law 
is  repealed: 

Section  4  of  an  Act  amending  Title  3 1  of 
the  Official  Code  of  Georgia  Annotated, 
relating  to  health,  approved  April  20,  2000 
(Ga.  L.  2000,  p.  526),  which  now  repealed 
section  would  have  provided  for  a  future 
repeal  or  sunset  of  certain  provisions  re¬ 
lating  to  renal  dialysis  facilities.” 
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This  2005  law  effectively  repeals  the 
automatic  repeal  provision  of  Ga.  L.  2000, 
p.  526. 

Ga.  L.  2011,  p.  705,  §  3-2/HB  214,  effec¬ 
tive  July  1,  2011,  redesignated  former 
Code  Section  31-2-8  as  present  Code  Sec¬ 
tion  31-2A-9. 


Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

For  note  on  the  2001  amendment  to  this 
Code  section,  see  18  Ga.  St.  U.L.  Rev.  158 
(2001). 


31-2-9.  Records  check  requirement  for  certain  facilities;  defini¬ 
tions;  use  of  information  gathered  in  investigation;  pen¬ 
alties  for  unauthorized  release  or  disclosure;  rules  and 
regulations. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Conviction”  means  a  finding  or  verdict  of  guilty  or  a  plea  of 
guilty  regardless  of  whether  an  appeal  of  the  conviction  has  been 
sought. 

(2)  “Crime”  means  commission  of  the  following  offenses: 

(A)  A  violation  of  Code  Section  16-5-1,  relating  to  murder  and 
felony  murder; 

(B)  A  violation  of  Code  Section  16-5-21,  relating  to  aggravated 
assault; 

(C)  A  violation  of  Code  Section  16-5-24,  relating  to  aggravated 
battery; 

(D)  A  violation  of  Code  Section  16-5-70,  relating  to  cruelty  to 
children; 

(E)  A  violation  of  Code  Section  16-5-100,  relating  to  cruelty  to  a 
person  65  years  of  age  or  older; 

(F)  A  violation  of  Code  Section  16-6-1,  relating  to  rape; 

(G)  A  violation  of  Code  Section  16-6-2,  relating  to  aggravated 
sodomy; 

(H)  A  violation  of  Code  Section  16-6-4,  relating  to  child  moles¬ 
tation; 

(I)  A  violation  of  Code  Section  16-6-5,  relating  to  enticing  a  child 
for  indecent  purposes; 

(J)  A  violation  of  Code  Section  16-6-5.1,  relating  to  sexual 
assault  against  persons  in  custody,  detained  persons,  or  patients  in 
hospitals  or  other  institutions; 

(K)  A  violation  of  Code  Section  16-6-22.2,  relating  to  aggravated 
sexual  battery; 
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(L)  A  violation  of  Code  Section  16-8-41,  relating  to  armed  rob¬ 
bery; 

(M)  A  violation  of  Code  Section  30-5-8,  relating  to  abuse,  neglect, 
or  exploitation  of  a  disabled  adult  or  elder  person; 

(N)  Any  other  offense  committed  in  another  jurisdiction  that,  if 
committed  in  this  state,  would  be  deemed  to  be  a  crime  listed  in 
this  paragraph  without  regard  to  its  designation  elsewhere;  or 

(O)  Any  other  criminal  offense  as  determined  by  the  department 
and  established  by  rule  adopted  pursuant  to  Chapter  13  of  Title  50, 
the  “Georgia  Administrative  Procedure  Act,”  that  would  indicate 
the  unfitness  of  an  individual  to  provide  care  to  or  be  in  contact 
with  persons  residing  in  a  facility. 

(3)  “Criminal  record”  means  any  of  the  following: 

(A)  Conviction  of  a  crime; 

(B)  Arrest,  charge,  and  sentencing  for  a  crime  where: 

(i)  A  plea  of  nolo  contendere  was  entered  to  the  charge; 

(ii)  First  offender  treatment  without  adjudication  of  guilt 
pursuant  to  the  charge  was  granted;  or 

(iii)  Adjudication  or  sentence  was  otherwise  withheld  or  not 
entered  on  the  charge;  or 

(C)  Arrest  and  being  charged  for  a  crime  if  the  charge  is  pending, 
unless  the  time  for  prosecuting  such  crime  has  expired  pursuant  to 
Chapter  3  of  Title  17. 

(4)  “Facility”  means  a: 

(A)  Personal  care  home  required  to  be  licensed  or  permitted 
under  Code  Section  31-7-12; 

(B)  Assisted  living  community  required  to  be  licensed  under 
Code  Section  31-7-12.2; 

(C)  Private  home  care  provider  required  to  be  licensed  under 
Article  13  of  Chapter  7  of  this  title;  or 

(D)  Community  living  arrangement  subject  to  licensure  under 
paragraph  (8)  of  subsection  (d)  of  Code  Section  31-2-4. 

(5)  “GCIC”  means  the  Georgia  Crime  Information  Center  estab¬ 
lished  under  Article  2  of  Chapter  3  of  Title  35. 

(6)  “GCIC  information”  means  criminal  history  record  information 
as  defined  in  Code  Section  35-3-30. 


42 


31-2-9 


DEPARTMENT  OF  COMMUNITY  HEALTH 


31-2-9 


(7)  “License”  means  the  document  issued  by  the  department  to 
authorize  the  facility  to  operate. 

(8)  “Owner”  means  any  individual  or  any  person  affiliated  with  a 
corporation,  partnership,  or  association  with  10  percent  or  greater 
ownership  interest  in  a  facility  providing  care  to  persons  under  the 
license  of  the  facility  in  this  state  and  who: 

(A)  Purports  to  or  exercises  authority  of  the  owner  in  a  facility; 

(B)  Applies  to  operate  or  operates  a  facility; 

(C)  Maintains  an  office  on  the  premises  of  a  facility; 

(D)  Resides  at  a  facility; 

(E)  Has  direct  access  to  persons  receiving  care  at  a  facility; 

(F)  Provides  direct  personal  supervision  of  facility  personnel  by 
being  immediately  available  to  provide  assistance  and  direction 
during  the  time  such  facility  services  are  being  provided;  or 

(G)  Enters  into  a  contract  to  acquire  ownership  of  a  facility 

(9)  “Records  check  application”  means  fingerprints  in  such  form 
and  of  such  quality  as  prescribed  by  the  Georgia  Crime  Information 
Center  and  under  standards  adopted  by  the  Federal  Bureau  of 
Investigation  and  a  records  search  fee  to  be  established  by  the 
department  by  rule  and  regulation,  payable  in  such  form  as  the 
department  may  direct  to  cover  the  cost  of  obtaining  criminal 
background  information  pursuant  to  this  Code  section. 

(b)  An  owner  with  a  criminal  record  shall  not  operate  or  hold  a 
license  to  operate  a  facility,  and  the  department  shall  revoke  the  license 
of  any  owner  operating  a  facility  or  refuse  to  issue  a  license  to  any 
owner  operating  a  facility  if  it  determines  that  such  owner  has  a 
criminal  record;  provided,  however,  that  an  owner  who  holds  a  license 
to  operate  a  facility  on  or  before  June  30,  2007,  shall  not  have  his  or  her 
license  revoked  prior  to  a  hearing  being  held  before  a  hearing  officer 
pursuant  to  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act.” 

(c) (1)  Prior  to  approving  any  license  for  a  new  facility  and  periodi¬ 
cally  as  established  by  the  department  by  rule  and  regulation,  the 
department  shall  require  an  owner  to  submit  a  records  check  appli¬ 
cation.  The  department  shall  establish  a  uniform  method  of  obtaining 
an  owner’s  records  check  application. 

(2)(A)  Unless  the  department  contracts  pursuant  to  subparagraph 
(B)  of  this  paragraph,  the  department  shall  transmit  to  the  GCIC 
the  fingerprints  and  records  search  fee  from  each  fingerprint 
records  check  application  in  accordance  with  Code  Section  35-3-35. 
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Upon  receipt  thereof,  the  GCIC  shall  promptly  transmit  the  finger¬ 
prints  to  the  Federal  Bureau  of  Investigation  for  a  search  of  bureau 
records  and  an  appropriate  report  and  shall  promptly  conduct  a 
search  of  its  records  and  records  to  which  it  has  access.  Within  ten 
days  after  receiving  fingerprints  acceptable  to  the  GCIC  and  the 
fee,  the  GCIC  shall  notify  the  department  in  writing  of  any 
criminal  record  or  if  there  is  no  such  finding.  After  a  search  of 
Federal  Bureau  of  Investigation  records  and  fingerprints  and  upon 
receipt  of  the  bureau’s  report,  the  department  shall  make  a 
determination  about  an  owner’s  criminal  record  and  shall  notify 
the  owner  in  writing  as  to  the  department’s  determination  as  to 
whether  the  owner  has  or  does  not  have  a  criminal  record. 

(B)  The  department  may  either  perform  criminal  background 
checks  under  agreement  with  the  GCIC  or  contract  with  the  GCIC 
and  appropriate  law  enforcement  agencies  which  have  access  to 
GCIC  and  Federal  Bureau  of  Investigation  information  to  have 
those  agencies  perform  for  the  department  criminal  background 
checks  for  owners.  The  department  or  the  appropriate  law  enforce¬ 
ment  agencies  may  charge  reasonable  fees  for  performing  criminal 
background  checks. 

(3)(A)  The  department’s  determination  regarding  an  owner’s  crim¬ 
inal  record,  or  any  action  by  the  department  revoking  or  refusing  to 
grant  a  license  based  on  such  determination,  shall  constitute  a 
contested  case  for  purposes  of  Chapter  13  of  Title  50,  the  “Georgia 
Administrative  Procedure  Act,”  except  that  any  hearing  required  to 
be  held  pursuant  thereto  may  be  held  reasonably  expeditiously 
after  such  determination  or  action  by  the  department. 

(B)  In  a  hearing  held  pursuant  to  subparagraph  (A)  of  this 
paragraph  or  subsection  (b)  of  this  Code  section,  the  hearing  officer 
shall  consider  in  mitigation  the  length  of  time  since  the  crime  was 
committed,  the  absence  of  additional  criminal  charges,  the  circum¬ 
stances  surrounding  the  commission  of  the  crime,  other  indicia  of 
rehabilitation,  the  facility’s  history  of  compliance  with  the  regula¬ 
tions,  and  the  owner’s  involvement  with  the  licensed  facility  in 
arriving  at  a  decision  as  to  whether  the  criminal  record  requires 
the  denial  or  revocation  of  the  license  to  operate  the  facility.  Where 
a  hearing  is  required,  at  least  30  days  prior  to  such  hearing,  the 
hearing  officer  shall  notify  the  office  of  the  prosecuting  attorney 
who  initiated  the  prosecution  of  the  crime  in  question  in  order  to 
allow  the  prosecutor  to  object  to  a  possible  determination  that  the 
conviction  would  not  be  a  bar  for  the  grant  or  continuation  of  a 
license  as  contemplated  within  this  Code  section.  If  objections  are 
made,  the  hearing  officer  shall  take  such  objections  into  consider¬ 
ation  in  considering  the  case. 
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(4)  Neither  the  GCIC,  the  department,  any  law  enforcement 
agency,  nor  the  employees  of  any  such  entities  shall  be  responsible  for 
the  accuracy  of  information  nor  have  any  liability  for  defamation, 
invasion  of  privacy,  negligence,  or  any  other  claim  in  connection  with 
any  dissemination  of  information  or  determination  based  thereon 
pursuant  to  this  Code  section. 

(d)  All  information  received  from  the  Federal  Bureau  of  Investiga¬ 
tion  or  the  GCIC  shall  be  for  the  exclusive  purpose  of  approving  or 
denying  the  granting  of  a  license  to  a  new  facility  or  the  revision  of  a 
license  of  an  existing  facility  when  a  new  owner  is  proposed  and  shall 
not  be  released  or  otherwise  disclosed  to  any  other  person  or  agency.  All 
such  information  collected  by  the  department  shall  be  maintained  by 
the  department  pursuant  to  laws  regarding  and  the  rules  or  regulations 
of  the  Federal  Bureau  of  Investigation  and  the  GCIC,  as  is  applicable. 
Penalties  for  the  unauthorized  release  or  disclosure  of  any  such 
information  shall  be  as  prescribed  pursuant  to  laws  regarding  and  rules 
or  regulations  of  the  Federal  Bureau  of  Investigation  and  the  GCIC,  as 
is  applicable. 

(e)  The  requirements  of  this  Code  section  are  supplemental  to  any 
requirements  for  a  license  imposed  by  Article  3  of  Chapter  5  of  Title  49 
or  Article  11  of  Chapter  7  of  this  title. 

(f)  The  department  shall  promulgate  written  rules  and  regulations 
to  implement  the  provisions  of  this  Code  section.  (Code  1981,  §  31-2-14, 
enacted  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228;  Ga.  L.  2010,  p.  878, 
§  31/HB  1387;  Ga.  L.  2011,  p.  227,  §  10/SB  178;  Code  1981,  §  31-2-9,  as 
redesignated  by  Ga.  L.  2011,  p.  705,  §  4-4/HB  214;  Ga.  L.  2012,  p.  351, 
§  2/HB  1110.)  ‘ 


The  2010  amendment,  effective  June 
3,  2010,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  in  subparagraph 
(a)(4)(B),  substituted  “this  title”  for  “Title 
31”;  and,  at  the  beginning  of  paragraph 
(a)(5),  substituted  “GCIC”  for  “CIC”. 

The  2011  amendments.  —  The  first 
2011  amendment,  effective  July  1,  2011, 
added  present  subparagraph  (a)(4)(B), 
and  redesignated  former  subparagraphs 
(a)(4)(B)  and  (a)(4)(C)  as  present  subpara¬ 
graphs  (a)(4)(C)  and  (a)(4)(D),  respec¬ 
tively.  The  second  2011  amendment,  effec¬ 
tive  July  1,  2011,  redesignated  former 
Code  Section  31-2-14  as  present  Code  Sec¬ 
tion  31-2-9. 


The  2012  amendment,  effective  July 
1,  2012,  in  paragraph  (a)(2),  deleted  “or” 
at  the  end  of  subparagraph  (M),  substi¬ 
tuted  “;  or”  for  a  period  at  the  end  of 
subparagraph  (N),  and  added  subpara¬ 
graph  (a)(2)(0). 

Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  4-4/HB  214,  effective  July  1,  2011,  re¬ 
designated  former  Code  Section  31-2-9  as 
present  Code  Section  31-2-7. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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31-2-10.  Information  and  comparisons  regarding  state- wide 
cost  and  quality  of  health  care. 


Performance  and  outcome  data  and  pricing  data  for  selected  medical 
conditions,  surgeries,  and  procedures  in  hospitals,  ambulatory  surgery 
centers,  nursing  homes,  and  rehabilitation  centers  in  Georgia  shall  be 
reported  to  the  Department  of  Community  Health  on  a  regular  basis. 
The  department  shall  provide  for  the  establishment  of  a  website  for  the 
purpose  of  providing  consumers  information  on  the  cost  and  quality  of 
health  care  in  Georgia  to  include  but  not  be  limited  to  cost  comparison 
information  on  certain  prescription  drugs  at  different  pharmacies  in 
Georgia,  hospitals,  ambulatory  surgery  centers,  nursing  homes,  and 
rehabilitation  centers  and  facilities  in  Georgia.  (Code  1981,  §  31-5A-7, 
enacted  by  Ga.  L.  2007,  p.  133,  §  19/HB  24;  Ga.  L.  2008,  p.  324,  §  31/SB 
455;  Code  1981,  §  31-2-15,  as  redesignated  by  Ga.  L.  2009,  p.  453, 
§  1-1/HB  228;  Code  1981,  §  31-2-10,  as  redesignated  by  Ga.  L.  2011,  p. 


705,  §  4-4/HB  214.) 

The  2011  amendment,  effective  July 
1,  2011,  redesignated  former  Code  Section 
31-2-15  as  present  Code  Section  31-2-10. 

Editor’s  notes.  —  Ga.  L.  2007,  p.  133, 
§  1/HB  24,  not  codified  by  the  General 
Assembly,  provides:  “(a)  The  General  As¬ 
sembly  has  long  recognized  the  right  of 
the  individual  to  control  all  aspects  of  his 
or  her  personal  care  and  medical  treat¬ 
ment,  including  the  right  to  insist  upon 
medical  treatment,  decline  medical  treat¬ 
ment,  or  direct  that  medical  treatment  be 
withdrawn.  In  order  to  secure  these 
rights,  the  General  Assembly  has  adopted 
and  amended  statutes  recognizing  the  liv¬ 
ing  will  and  health  care  agency  and  pro¬ 
vided  statutory  forms  for  both  documents. 

“(b)  The  General  Assembly  has  deter¬ 
mined  that  the  statutory  forms  for  the 
living  will  and  durable  power  of  attorney 
for  health  care  are  confusing  and  inconsis¬ 
tent  and  that  the  statutes  providing  for 
the  living  will  and  health  care  agency 
contain  conflicting  concepts,  inconsistent 
and  out-of-date  terminology,  and  confus¬ 
ing  and  inconsistent  requirements  for  ex¬ 
ecution.  In  addition,  there  is  a  commend¬ 
able  trend  among  the  states  to  combine 
the  concepts  of  the  living  will  and  health 
care  agency  into  a  single  legal  document. 

“(c)  The  General  Assembly  recognizes 
that  a  significant  number  of  individuals 
representing  the  academic,  medical,  legis¬ 


lative,  and  legal  communities,  state  offi¬ 
cials,  ethics  scholars,  and  advocacy  groups 
worked  together  to  develop  the  advance 
directive  for  health  care  contained  in  this 
Act,  and  the  collective  intent  was  to  create 
a  form  that  uses  understandable  and  ev¬ 
eryday  language  in  order  to  encourage 
more  citizens  of  this  state  to  execute  ad¬ 
vance  directives  for  health  care. 

“(d)  The  General  Assembly  finds  that 
the  clear  expression  of  an  individual’s 
decisions  regarding  health  care,  whether 
made  by  the  individual  or  an  agent  ap¬ 
pointed  by  the  individual,  is  of  critical 
importance  not  only  to  citizens  but  also  to 
the  health  care  and  legal  communities, 
third  parties,  and  families.  In  furtherance 
of  these  purposes,  the  General  Assembly 
enacts  a  new  Chapter  32  of  Title  31, 
setting  forth  general  principles  governing 
the  expression  of  decisions  regarding 
health  care  and  the  appointment  of  a 
health  care  agent,  as  well  as  a  form  of 
advance  directive  for  health  care.” 

Ga.  L.  2011,  p.  705,  §  3-2/HB  214,  effec¬ 
tive  July  1,  2011,  redesignated  former 
Code  Section  31-2-10  as  present  Code  Sec¬ 
tion  31-2A-10. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011).  For  arti¬ 
cle,  “Health:  Department  of  Public 
Health,”  see  28  Ga.  St.  U.L.  Rev.  147 
(2011). 
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31-2-11.  Biopharmaceuticals;  expedited  review  for  Georgia 
based  companies. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Biopharmaceutical”  means  the  application  of  biotechnology  to 
the  development  of  pharmaceutical  products  that  improve  human 
health. 

(2)  “Biotechnology”  means  any  technological  application  that  uses 
biological  systems,  living  organisms,  or  derivatives  thereof  to  make  or 
modify  products  or  processes  for  specific  use. 

(3)  “Georgia  biotechnology,  biopharmaceutical,  or  pharmaceutical 
company”  means  a  biotechnology,  biopharmaceutical,  or  pharmaceu¬ 
tical  company,  or  a  corporate  division  of  such  a  company: 

(A)  The  principal  activity  of  which  is  research  or  development, 

manufacturing,  or  sales  of  health  care  products  in  this  state;  and 

(B) (i)  That  had  a  total  economic  impact  in  this  state  of  not  less 
than  $60  million  during  the  most  recent  taxable  year; 

(ii)  That  has  total  capital  investment  in  this  state  of  not  less 
than  $100  million;  and 

(iii)  That  employs  at  least  200  Georgia  residents. 

Such  term  shall  not  mean  a  warehouse  used  to  store  health  care 

products. 

(4)  “Pharmaceutical”  means  of  or  pertaining  to  the  knowledge  or 
art  of  pharmacy  or  to  the  art  of  preparing  medicines  according  to  the 
rules  or  formulas  of  pharmacy. 

(5)  “Research  and  development”  means  experimental  or  laboratory 
activity  for  the  ultimate  purpose  of  developing  new  products,  improv¬ 
ing  existing  products,  developing  new  uses  for  existing  products,  or 
developing  or  improving  methods  for  producing  products. 

(6)  “Total  economic  impact”  means  the  sum  of  total  employee 
payroll,  investment  in  external  research  and  development,  the  value 
of  prescription  drug  samples  provided  to  physicians,  and  the  value  of 
prescription  drugs  donated  to  low-income  individuals  through  pa¬ 
tient  assistance  programs. 

(b)  The  Department  of  Community  Health  shall  expedite  the  review 
of  any  prescription  drug  or  other  health  care  product  having  an 
approved  indication  from  the  federal  Food  and  Drug  Administration  for 
use  with  humans  and  that  is  produced  by  a  Georgia  biotechnology, 
biopharmaceutical,  or  pharmaceutical  company  for  any  health  care 
coverage  provided  under  the  state  health  benefit  plan  under  Article  1  of 
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Chapter  18  of  Title  45,  the  medical  assistance  program  under  Article  7 
of  Chapter  4  of  Title  49,  the  PeachCare  for  Kids  Program  under  Article 
13  of  Chapter  5  of  Title  49,  or  any  other  health  benefit  plan  or  policy 
administered  by  or  on  behalf  of  the  state.  Such  review  shall  take  place 
as  soon  as  practicable  following  the  date  that  such  drug  or  health  care 
product  becomes  available  for  public  consumption.  This  subsection 
shall  apply  to  all  contracts  entered  into  or  renewed  by  the  Department 
of  Community  Health  on  or  after  July  1,  2008. 

(c)  In  complying  with  the  provisions  of  this  Code  section,  the  depart¬ 
ment  shall  consider  the  nexus  of  a  biotechnology,  biopharmaceutical,  or 
pharmaceutical  company  in  relation  to  the  state  along  with  the  finan¬ 
cial  impact  on  the  state,  the  quality  of  the  product,  and  other  relevant 
factors.  (Code  1981,  §  31-5A-8,  enacted  by  Ga.  L.  2008,  p.  121,  §  1/HB 
180;  Ga.  L.  2009,  p.  8,  §  31/SB46;  Code  1981,  §  31-2-16,  as  redesig¬ 
nated  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228;  Code  1981,  §  31-2-11,  as 
redesignated  by  Ga.  L.  2011,  p.  705,  §  4-4/HB  214;  Ga.  L.  2012,  p.  775, 
§  3 1/HB  942.) 


The  2011  amendment,  effective  July 
1,  2011,  redesignated  former  Code  Section 
31-2-16  as  present  Code  Section  31-2-11. 

The  2012  amendment,  effective  May 
1,  2012,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  lan¬ 
guage  in  the  first  sentence  of  subsection 
(b). 

31-2-12.  Redesignated. 

Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  3-2/HB  214,  effective  July  1,  2011,  re- 


Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  4-4/HB  214,  effective  July  1,  2011,  re¬ 
designated  former  Code  Section  31-2-11  as 
present  Code  Section  31-2-8. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


designated  former  Code  Section  31-2-12 
as  present  Code  Section  31-2A-11. 


31-2-13.  Redesignated. 


Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  3-2/HB  214,  effective  July  1,  2011,  re¬ 


designated  former  Code  Section  31-2-13 
as  present  Code  Section  31-2A-12. 


31-2-14.  Redesignated. 


Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  4-4/HB  214,  effective  July  1,  2011,  re¬ 


designated  former  Code  Section  31-2-14 
as  present  Code  Section  31-2-9. 


31-2-15.  Redesignated. 


designated  former  Code  Section  31-2-15 
as  present  Code  Section  31-2-10. 


Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  4-4/HB  214,  effective  July  1,  2011,  re¬ 
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31-2-16.  Redesignated. 

Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  4-4/HB  214,  effective  July  1,  2011,  re- 

31 -2- 17.  Redesignated. 

Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  3-2/HB  214,  effective  July  1,  2011,  re- 

31-2-17.1.  Redesignated. 

Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  3-2/HB  214,  effective  July  1,  2011,  re- 

31-2-18.  Redesignated. 

Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  3-2/HB  214,  effective  July  1,  2011,  re- 

31 -2- 19.  Advisory  Council  for 
ings. 

Repealed  by  Ga.  L.  2011,  p.  705, 

Editor’s  notes.  —  This  Code  section 
was  based  on  Code  1981,  §  31-2-19,  en¬ 
acted  by  Ga.  L.  2009,  p.  453,  §  1-1/HB 
228. 


designated  former  Code  Section  31-2-16 
as  present  Code  Section  31-2-11. 


designated  former  Code  Section  31-2-17 
as  present  Code  Section  31-2A-13. 


designated  former  Code  Section  31-2-17.1 
as  present  Code  Section  31-2A-14. 


designated  former  Code  Section  31-2-18 
as  present  Code  Section  31-2A-15. 

Public  Health;  members;  meet- 

§  4-5/HB  214,  effective  July  1,  2011. 

Law  reviews.  —  For  article  on  the 
2011  repeal  of  this  Code  section,  see  28 
Ga.  St.  U.L.  Rev.  147  (2011). 


31-2-20.  Public  Health  Commission;  members;  purpose;  author¬ 
ity. 

Repealed  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228,  effective  December  31, 

2010. 


Editor’s  notes.  —  This  code  section  acted  by  Ga.  L.  2009,  p.  453,  §  1-1/HB 
was  based  on  Code  1981,  §  31-2-20,  en-  228. 


49 


T.31,  C.2A 


HEALTH 


31-2A-1 


CHAPTER  2A 


DEPARTMENT  OF  PUBLIC  HEALTH 


Sec. 

31-2A-1. 


31-2A-2. 


31-2A-3. 


31-2A-4. 


31-2A-5. 

31-2A-6. 

31-2A-7. 


Creation  of  Board  of  Public 
Health;  powers,  duties,  and 
functions  of  Board  of  Commu¬ 
nity  Health  transferred  to  the 
Board  of  Public  Health;  board 
composition  and  terms;  vacan¬ 
cies,  removal;  chairperson;  re¬ 
imbursement  of  expenses. 
Creation  of  Department  of 
Public  Health;  transition  of 
powers,  function,  and  duties  to 
new  agency;  commissioner  of 
public  health;  creation  of  divi¬ 
sions. 

Department  of  Public  Health 
successor  to  certain  rules,  reg¬ 
ulations,  policies,  procedures, 
administrative  orders,  rights, 
interests,  and  obligations  of 
Department  of  Community 
Health. 

Obligation  to  safeguard  and 
promote  health  of  people  of  the 
state. 

Office  of  Women’s  Health;  du¬ 
ties. 

Rules  and  regulations. 
“Conviction  data”  defined;  de¬ 
partment  authorized  to  receive 


Sec. 


31-2A-8. 


31-2A-9. 


31-2A-10. 


31-2A-11. 


31-2A-12. 


31-2A-13. 


31-2A-14. 


31-2A-15. 


data  from  law  enforcement  rel¬ 
evant  to  employment  decisions; 
criminal  history  information. 
Department  as  agency  of  state 
for  receipt  and  administration 
of  federal  and  other  funds. 
Studies  and  surveys  of  pro¬ 
grams. 

Venue  of  actions  against  de¬ 
partment  or  board. 

Standards  for  sewage  manage¬ 
ment  systems. 

(Repealed  effective  July  1, 
2014)  Rules  and  regulations 
governing  operation  of  land 
disposal  sites  for  septic  tank 
waste  from  one  business. 
Diabetes  coordinator;  central 
repository  for  data  related  to 
prevention  and  treatment  of  di¬ 
abetes. 

Georgia  Diabetes  Control 
Grant  Program;  advisory  com¬ 
mittee;  administration  of  au¬ 
thorized  grant  programs;  grant 
criteria. 

Additional  duties  of  commis¬ 
sioner;  authority  to  convene  ex¬ 
pert  panels  and  consult  with 
experts. 


Law  reviews.  —  For  article  on  the 
2011  enactment  of  this  chapter,  see  28  Ga. 

St.  U.  L.  Rev.  147  (2011). 

31-2A-1.  Creation  of  Board  of  Public  Health;  powers,  duties,  and 
functions  of  Board  of  Community  Health  transferred 
to  the  Board  of  Public  Health;  board  composition  and 
terms;  vacancies,  removal;  chairperson;  reimburse¬ 
ment  of  expenses. 

(a)  There  is  created  the  Board  of  Public  Health  which  shall  establish 
the  general  policy  to  be  followed  by  the  Department  of  Public  Health. 
The  powers,  functions,  and  duties  of  the  Board  of  Community  Health  as 
they  existed  on  June  30,  2011,  with  regard  to  the  Division  of  Public 
Health  and  the  Office  of  Health  Improvement,  unless  otherwise  pro- 
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vided  in  this  Act,  are  transferred  to  the  Board  of  Public  Health  effective 
July  1,  2011.  The  board  shall  consist  of  nine  members  appointed  by  the 
Governor  and  confirmed  by  the  Senate. 

(b)  The  Governor  shall  designate  the  initial  terms  of  the  members  of 
the  board  as  follows:  three  members  shall  be  appointed  for  one  year; 
three  members  shall  be  appointed  for  two  years;  and  three  members 
shall  be  appointed  for  three  years.  Thereafter,  all  succeeding  appoint¬ 
ments  shall  be  for  three-year  terms  from  the  expiration  of  the  previous 
term. 

(c)  Vacancies  in  office  shall  be  filled  by  appointment  by  the  Governor 
in  the  same  manner  as  the  appointment  to  the  position  on  the  board 
which  becomes  vacant.  An  appointment  to  fill  a  vacancy  other  than  by 
expiration  of  a  term  of  office  shall  be  for  the  balance  of  the  unexpired 
term. 

(d)  Members  of  the  board  may  be  removed  from  office  under  the  same 
conditions  for  removal  from  office  of  members  of  professional  licensing 
boards  provided  in  Code  Section  43-1-17. 

(e)  There  shall  be  a  chairperson  of  the  board  elected  by  and  from  the 
membership  of  the  board  who  shall  be  the  presiding  officer  of  the  board. 

(f)  The  members  of  the  board  shall  receive  the  same  daily  expense 
allowance  and  reimbursement  of  expenses  as  provided  in  Code  Section 
45-7-21  for  members  of  other  state  boards.  (Code  1981,  §  31-2A-1, 
enacted  by  Ga.  L.  2011,  p.  705,  §  3-1/HB  214.) 

Effective  date.  —  This  Code  section  Department  of  Public  Health,”  see  28  Ga. 
became  effective  July  1,  2011.  St.  U.L.  Rev.  147  (2011). 

Law  reviews.  —  For  article,  “Health: 

31-2A-2.  Creation  of  Department  of  Public  Health;  transition  of 
powers,  function,  and  duties  to  new  agency;  commis¬ 
sioner  of  public  health;  creation  of  divisions. 

(a)  There  is  created  a  Department  of  Public  Health.  The  powers, 
functions,  and  duties  of  the  Division  of  Public  Health  and  the  Office  of 
Health  Improvement  of  the  Department  of  Community  Health  as  they 
existed  on  June  30,  2011,  unless  otherwise  provided  in  this  Act,  are 
transferred  to  the  Department  of  Public  Health  effective  July  1,  2011. 

(b)  There  is  created  the  position  of  commissioner  of  public  health. 
The  commissioner  shall  be  the  chief  administrative  officer  of  the 
department  and  be  both  appointed  and  removed  by  the  Governor. 
Subject  to  the  general  policy  established  by  the  board,  the  commissioner 
shall  supervise,  direct,  account  for,  organize,  plan,  administer,  and 
execute  the  functions  vested  in  the  department. 
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(c)  There  shall  be  created  in  the  department  such  divisions  as  may  be 
found  necessary  for  its  effective  operation.  The  commissioner  shall  have 
the  power  to  allocate  and  reallocate  functions  among  the  divisions 
within  the  department.  (Code  1981,  §  31-2A-2,  enacted  by  Ga.  L.  2011, 
p.  705,  §  3-1/HB  214.) 

Effective  date.  —  This  Code  section  Department  of  Public  Health,”  see  28  Ga. 
became  effective  July  1,  2011.  St.  U.L.  Rev.  147  (2011). 

Law  reviews.  —  For  article,  “Health: 

31-2A-3.  Department  of  Public  Health  successor  to  certain 
rules,  regulations,  policies,  procedures,  administrative 
orders,  rights,  interests,  and  obligations  of  Depart¬ 
ment  of  Communitv  Health. 

(a)  The  Department  of  Public  Health  shall  succeed  to  all  rules, 
regulations,  policies,  procedures,  and  administrative  orders  of  the 
Department  of  Community  Health  that  are  in  effect  on  June  30,  2011, 
or  scheduled  to  go  into  effect  on  or  after  July  1,  2011,  and  which  relate 
to  the  functions  transferred  to  the  Department  of  Public  Health 
pursuant  to  Code  Section  31-2A-2  and  shall  further  succeed  to  any 
rights,  privileges,  entitlements,  obligations,  and  duties  of  the  Depart¬ 
ment  of  Community  Health  that  are  in  effect  on  June  30,  2011,  which 
relate  to  the  functions  transferred  to  the  Department  of  Public  Health 
pursuant  to  Code  Section  31-2A-2.  Such  rules,  regulations,  policies, 
procedures,  and  administrative  orders  shall  remain  in  effect  until 
amended,  repealed,  superseded,  or  nullified  by  the  Department  of 
Public  Health  by  proper  authority  or  as  otherwise  provided  by  law. 

(b)  The  rights,  privileges,  entitlements,  and  duties  of  parties  to 
contracts,  leases,  agreements,  and  other  transactions  as  identified  by 
the  Office  of  Planning  and  Budget  entered  into  before  July  1,  2011,  by 
the  Department  of  Community  Health  which  relate  to  the  functions 
transferred  to  the  Department  of  Public  Health  pursuant  to  Code 
Section  31-2A-2  shall  continue  to  exist;  and  none  of  these  rights, 
privileges,  entitlements,  and  duties  are  impaired  or  diminished  by 
reason  of  the  transfer  of  the  functions  to  the  Department  of  Public 
Health.  In  all  such  instances,  the  Department  of  Public  Health  shall  be 
substituted  for  the  Department  of  Community  Health,  and  the  Depart¬ 
ment  of  Public  Health  shall  succeed  to  the  rights  and  duties  under  such 
contracts,  leases,  agreements,  and  other  transactions. 

(c)  All  persons  employed  by  the  Department  of  Community  Health  in 
capacities  which  relate  to  the  functions  transferred  to  the  Department 
of  Public  Health  pursuant  to  Code  Section  31-2A-2  on  June  30,  2011, 
shall,  on  July  1,  2011,  become  employees  of  the  Department  of  Public 
Health  in  similar  capacities,  as  determined  by  the  commissioner  of 
public  health.  Such  employees  shall  be  subject  to  the  employment 
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practices  and  policies  of  the  Department  of  Public  Health  on  and  after 
July  1,  2011,  but  the  compensation  and  benefits  of  such  transferred 
employees  shall  not  be  reduced  as  a  result  of  such  transfer.  Employees 
who  are  subject  to  the  rules  of  the  State  Personnel  Board  and  who  are 
transferred  to  the  department  shall  retain  all  existing  rights  under 
such  rules.  Accrued  annual  and  sick  leave  possessed  by  the  transferred 
employees  on  June  30,  2011,  shall  be  retained  by  such  employees  as 
employees  of  the  Department  of  Public  Health. 

(d)  On  July  1,  2011,  the  Department  of  Public  Health  shall  receive 
custody  of  the  state  owned  real  property  in  the  custody  of  the  Depart¬ 
ment  of  Community  Health  on  June  30,  2011,  and  which  pertains  to  the 
functions  transferred  to  the  Department  of  Public  Health  pursuant  to 
Code  Section  31-2A-2.  (Code  1981,  §  31-2A-3,  enacted  by  Ga.  L.  2011,  p. 
705,  §  3-1/HB  214;  Ga.  L.  2012,  p.  446,  §  2-34/HB  642.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 

The  2012  amendment,  effective  July 
1,  2012,  in  subsection  (c),  in  the  third 
sentence,  deleted  “and  thereby  under  the 
State  Personnel  Administration”  following 
“State  Personnel  Board”  near  the  middle, 
and  substituted  “such  rules”  for  “the  State 
Personnel  Administration”  at  the  end. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  446, 
§  3-1/HB  642,  not  codified  by  the  General 
Assembly,  provides  that:  “Personnel, 
equipment,  and  facilities  that  were  as¬ 


signed  to  the  State  Personnel  Administra¬ 
tion  as  of  June  30,  2012,  shall  be  trans¬ 
ferred  to  the  Department  of 
Administrative  Services  on  the  effective 
date  of  this  Act.”  This  Act  became  effective 
July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 


31-2A-4.  Obligation  to  safeguard  and  promote  health  of  people 
of  the  state. 


The  Department  of  Public  Health  shall  safeguard  and  promote  the 
health  of  the  people  of  this  state  and  is  empowered  to  employ  all  legal 
means  appropriate  to  that  end.  Illustrating,  without  limiting,  the 
foregoing  grant  of  authority,  the  department  is  empowered  to: 

(1)  Provide  epidemiological  investigations  and  laboratory  facilities 
and  services  in  the  detection  and  control  of  disease,  disorders,  and 
disabilities  and  to  provide  research,  conduct  investigations,  and 
disseminate  information  concerning  reduction  in  the  incidence  and 
proper  control  of  disease,  disorders,  and  disabilities; 

(2)  Forestall  and  correct  physical,  chemical,  and  biological  condi¬ 
tions  that,  if  left  to  run  their  course,  could  be  injurious  to  health; 

(3)  Regulate  and  require  the  use  of  sanitary  facilities  at  construc¬ 
tion  sites  and  places  of  public  assembly  and  to  regulate  persons, 
firms,  and  corporations  engaged  in  the  rental  and  service  of  portable 
chemical  toilets; 
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(4)  Isolate  and  treat  persons  afflicted  with  a  communicable  disease 
who  are  either  unable  or  unwilling  to  observe  the  department’s  rules 
and  regulations  for  the  suppression  of  such  disease  and  to  establish, 
to  that  end,  complete  or  modified  quarantine,  surveillance,  or  isola¬ 
tion  of  persons  and  animals  exposed  to  a  disease  communicable  to 
man; 

(5)  Procure  and  distribute  drugs  and  biologicals  and  purchase 
services  from  clinics,  laboratories,  hospitals,  and  other  health  facili¬ 
ties  and,  when  authorized  by  law,  to  acquire  and  operate  such 
facilities; 

(6)  Cooperate  with  agencies  and  departments  of  the  federal  gov¬ 
ernment  and  of  the  state  by  supplying  consultant  services  in  medical 
and  hospital  programs  and  in  the  health  aspects  of  civil  defense, 
emergency  preparedness,  and  emergency  response; 

(7)  Prevent,  detect,  and  relieve  physical  defects  and  deformities; 

(8)  Promote  the  prevention,  early  detection,  and  control  of  prob¬ 
lems  affecting  the  dental  and  oral  health  of  the  citizens  of  Georgia; 

(9)  Contract  with  county  boards  of  health  to  assist  in  the  perfor¬ 
mance  of  services  incumbent  upon  them  under  Chapter  3  of  this  title 
and,  in  the  event  of  grave  emergencies  of  more  than  local  peril,  to 
employ  whatever  means  may  be  at  its  disposal  to  overcome  such 
emergencies; 

(10)  Contract  and  execute  releases  for  assistance  in  the  perfor¬ 
mance  of  its  functions  and  the  exercise  of  its  powers  and  to  supply 
services  which  are  within  its  purview  to  perform; 

(11)  Enter  into  or  upon  public  or  private  property  at  reasonable 
times  for  the  purpose  of  inspecting  same  to  determine  the  presence  of 
disease  and  conditions  deleterious  to  health  or  to  determine  compli¬ 
ance  with  health  laws  and  rules,  regulations,  and  standards  there¬ 
under; 

(12)  Establish,  by  rule  adopted  pursuant  to  Chapter  13  of  Title  50, 
the  “Georgia  Administrative  Procedure  Act,”  a  schedule  of  fees  for 
laboratory  services  provided,  schedules  to  be  determined  in  a  manner 
so  as  to  help  defray  the  costs  incurred  by  the  department,  but  in  no 
event  to  exceed  such  costs,  both  direct  and  indirect,  in  providing  such 
laboratory  services,  provided  no  person  shall  be  denied  services  on 
the  basis  of  his  or  her  inability  to  pay  All  fees  paid  thereunder  shall 
be  paid  into  the  general  funds  of  the  State  of  Georgia.  The  individual 
who  requests  the  services  authorized  in  this  paragraph,  or  the 
individual  for  whom  the  laboratory  services  authorized  in  this 
paragraph  are  performed,  shall  be  responsible  for  payment  of  the 
service  fees.  As  used  in  this  paragraph,  the  term  “individual”  means 
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a  natural  person  or  his  or  her  responsible  health  benefit  policy  or 
Title  XVIII,  XIX,  or  XXI  of  the  federal  Social  Security  Act  of  1935;  and 

(13)  Exchange  data  with  the  Department  of  Community  Health  for 
purposes  of  health  improvement  and  fraud  prevention  for  programs 
operated  by  the  Department  of  Community  Health  pursuant  to 
mutually  agreed  upon  data  sharing  agreements  and  in  accordance 
with  federal  confidentiality  laws  relating  to  health  care.  (Code  1981, 
§  31-2A-4,  enacted  by  Ga.  L.  2011,  p.  705,  §  3-1/HB  214.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 

31-2A-5.  Office  of  Women’s  Health;  duties. 

(a)  There  is  created  in  the  department  the  Office  of  Women’s  Health. 
Attached  to  the  office  shall  be  an  11  member  advisory  council.  The 
members  of  the  advisory  council  shall  be  appointed  by  the  Governor  and 
shall  be  representative  of  major  public  and  private  agencies  and 
organizations  in  the  state  and  shall  be  experienced  in  or  have  demon¬ 
strated  particular  interest  in  women’s  health  issues.  Each  member 
shall  be  appointed  for  two  years  and  until  his  or  her  successor  is 
appointed.  The  members  shall  be  eligible  to  succeed  themselves.  The 
council  shall  elect  its  chairperson  from  among  the  councilmembers  for 
a  term  of  two  years.  The  Governor  may  name  an  honorary  chairperson 
of  the  council. 

(b)  The  Office  of  Women’s  Health  shall  serve  in  an  advisory  capacity 
to  the  Governor,  the  General  Assembly,  the  board,  the  department,  and 
all  other  state  agencies  in  matters  relating  to  women’s  health.  In 
particular,  the  office  shall: 

(1)  Raise  awareness  of  women’s  nonreproductive  health  issues; 

(2)  Inform  and  engage  in  prevention  and  education  activities 
relating  to  women’s  nonreproductive  health  issues; 

(3)  Serve  as  a  clearing-house  for  women’s  health  information  for 
purposes  of  planning  and  coordination; 

(4)  Issue  reports  of  the  office’s  activities  and  findings;  and 

(5)  Develop  and  distribute  a  state  comprehensive  plan  to  address 
women’s  health  issues. 

(c)  The  council  shall  meet  upon  the  call  of  its  chairperson,  the  board, 
or  the  commissioner.  (Code  1981,  §  31-2A-5,  enacted  by  Ga.  L.  2011,  p. 
705,  §  3-1/HB  214.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 
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31-2A-6.  Rules  and  regulations. 

(a)  The  department  is  authorized  to  adopt  and  promulgate  rules  and 
regulations  to  effect  prevention,  abatement,  and  correction  of  situations 
and  conditions  which,  if  not  promptly  checked,  would  militate  against 
the  health  of  the  people  of  this  state.  Such  rules  and  regulations  shall 
be  adapted  to  the  purposes  intended,  within  the  purview  of  the  powers 
and  duties  imposed  upon  the  department  by  this  chapter,  and  super¬ 
sede  conflicting  rules,  regulations,  and  orders  adopted  pursuant  to  the 
authority  of  Chapter  3  of  this  title. 

(b)  The  department  upon  application  or  petition  may  grant  variances 
and  waivers  to  specific  rules  and  regulations  which  establish  standards 
for  facilities  or  entities  regulated  by  the  department  as  follows: 

(1)  The  department  may  authorize  departure  from  the  literal 
requirements  of  a  rule  or  regulation  by  granting  a  variance  upon  a 
showing  by  the  applicant  or  petitioner  that  the  particular  rule  or 
regulation  that  is  the  subject  of  the  variance  request  should  not  be 
applied  as  written  because  strict  application  would  cause  undue 
hardship.  The  applicant  or  petitioner  additionally  must  show  that 
adequate  standards  affording  protection  of  health,  safety,  and  care 
exist  and  will  be  met  in  lieu  of  the  exact  requirements  of  the  rule  or 
regulation  in  question; 

(2)  The  department  may  dispense  entirely  with  the  enforcement  of 
a  rule  or  regulation  by  granting  a  waiver  upon  a  showing  by  the 
applicant  or  petitioner  that  the  purpose  of  the  rule  or  regulation  is 
met  through  equivalent  standards  affording  equivalent  protection  of 
health,  safety,  and  care; 

(3)  The  department  may  grant  waivers  and  variances  to  allow 
experimentation  and  demonstration  of  new  and  innovative  ap¬ 
proaches  to  delivery  of  services  upon  a  showing  by  the  applicant  or 
petitioner  that  the  intended  protections  afforded  by  the  rule  or 
regulation  which  is  the  subject  of  the  request  are  met  and  that  the 
innovative  approach  has  the  potential  to  improve  service  delivery; 

(4)  Waivers  or  variances  which  affect  an  entire  class  of  facilities 
may  only  be  approved  by  the  Board  of  Public  Health  and  shall  be  for 
a  time  certain,  as  determined  by  the  board.  A  notice  of  the  proposed 
variance  or  waiver  affecting  an  entire  class  of  facilities  shall  be  made 
in  accordance  with  the  requirements  for  notice  of  rule  making  in 
Chapter  13  of  Title  50,  the  “Georgia  Administrative  Procedure  Act”; 
or 

(5)  Variances  or  waivers  which  affect  only  one  facility  in  a  class 
may  be  approved  or  denied  by  the  department  and  shall  be  for  a  time 
certain,  as  determined  by  the  department.  The  department  shall 
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maintain  a  record  of  such  action  and  shall  make  this  information 

available  to  the  board  and  all  other  persons  who  request  it. 

(c)  The  department  may  exempt  classes  of  facilities  from  regulation 
when,  in  the  department’s  judgment,  regulation  would  not  permit  the 
purpose  intended  or  the  class  of  facilities  is  subject  to  similar  require¬ 
ments  under  other  rules  and  regulations.  Such  exemptions  shall  be 
provided  in  rules  and  regulations  promulgated  by  the  board.  (Code 
1981,  §  31-2A-6,  enacted  by  Ga.  L.  2011,  p.  705,  §  3-1/HB  214.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 

31-2A-7.  “Conviction  data”  defined;  department  authorized  to 
receive  data  from  law  enforcement  relevant  to  employ¬ 
ment  decisions;  criminal  history  information. 

(a)  As  used  in  this  Code  section,  the  term  “conviction  data”  means  a 
record  of  a  finding  or  verdict  of  guilty  or  a  plea  of  guilty  or  a  plea  of  nolo 
contendere  with  regard  to  any  crime,  regardless  of  whether  an  appeal  of 
the  conviction  has  been  sought. 

(b)  The  department  may  receive  from  any  law  enforcement  agency 
conviction  data  that  is  relevant  to  a  person  whom  the  department,  its 
contractors,  or  a  district  or  county  health  agency  is  considering  as  a 
final  selectee  for  employment  in  a  position  the  duties  of  which  involve 
direct  care,  treatment,  custodial  responsibilities,  or  any  combination 
thereof  for  its  clients.  The  department  may  also  receive  conviction  data 
which  is  relevant  to  a  person  whom  the  department,  its  contractors,  or 
a  district  or  county  health  agency  is  considering  as  a  final  selectee  for 
employment  in  a  position  if,  in  the  judgment  of  the  department,  a  final 
employment  decision  regarding  the  selectee  can  only  be  made  by  a 
review  of  conviction  data  in  relation  to  the  particular  duties  of  the 
position  and  the  security  and  safety  of  clients,  the  general  public,  or 
other  employees. 

(c)  The  department  shall  establish  a  uniform  method  of  obtaining 
conviction  data  under  subsection  (b)  of  this  Code  section  which  shall  be 
applicable  to  the  department  and  its  contractors.  Such  uniform  method 
shall  require  the  submission  to  the  Georgia  Crime  Information  Center 
of  fingerprints  and  the  records  search  fee  in  accordance  with  Code 
Section  35-3-35.  Upon  receipt  thereof,  the  Georgia  Crime  Information 
Center  shall  promptly  transmit  fingerprints  to  the  Federal  Bureau  of 
Investigation  for  a  search  of  bureau  records  and  an  appropriate  report 
and  shall  promptly  conduct  a  search  of  its  own  records  and  records  to 
which  it  has  access.  After  receiving  the  fingerprints  and  fee,  the  Georgia 
Crime  Information  Center  shall  notify  the  department  in  writing  of  any 
derogatory  finding,  including,  but  not  limited  to,  any  conviction  data 
regarding  the  fingerprint  records  check  or  if  there  is  no  such  finding. 
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(d)  All  conviction  data  received  shall  be  for  the  exclusive  purpose  of 
making  employment  decisions  or  decisions  concerning  individuals  in 
the  care  of  the  department  and  shall  be  privileged  and  shall  not  be 
released  or  otherwise  disclosed  to  any  other  person  or  agency.  Immedi¬ 
ately  following  the  employment  decisions  or  upon  receipt  of  the  convic¬ 
tion  data,  all  such  conviction  data  collected  by  the  department  or  its 
agent  shall  be  maintained  by  the  department  or  agent  pursuant  to  laws 
regarding  and  the  rules  or  regulations  of  the  Federal  Bureau  of 
Investigation  and  the  Georgia  Crime  Information  Center,  as  is  appli¬ 
cable.  Penalties  for  the  unauthorized  release  or  disclosure  of  any 
conviction  data  shall  be  as  prescribed  pursuant  to  laws  regarding  and 
rules  or  regulations  of  the  Federal  Bureau  of  Investigation  and  the 
Georgia  Crime  Information  Center,  as  is  applicable.  Nothing  in  this 
Code  section  shall  be  construed  to  allow  criminal  history  information, 
including  arrest  and  conviction  data,  to  be  released  or  disclosed  to  any 
individual,  including  members  of  county  boards  of  health,  who  is  not 
directly  involved  in  the  hiring  process. 

(e)  The  department  may  promulgate  written  rules  and  regulations  to 
implement  the  provisions  of  this  Code  section. 

(f)  The  department  may  receive  from  any  law  enforcement  agency 
criminal  history  information,  including  arrest  and  conviction  data,  and 
any  and  all  other  information  which  it  may  be  provided  pursuant  to 
state  or  federal  law  which  is  relevant  to  any  person  in  the  care  of  the 
department.  The  department  shall  establish  a  uniform  method  of 
obtaining  criminal  history  information  under  this  subsection.  Such 
method  shall  require  the  submission  to  the  Georgia  Crime  Information 
Center  of  fingerprints  together  with  any  required  records  search  fee  in 
accordance  with  Code  Section  35-3-35.  Upon  receipt  thereof,  the  Geor¬ 
gia  Crime  Information  Center  shall  promptly  transmit  the  fingerprints 
submitted  by  the  department  to  the  Federal  Bureau  of  Investigation  for 
a  search  of  bureau  records  and  an  appropriate  report  and  shall 
promptly  conduct  a  search  of  its  own  records  and  records  to  which  it  has 
access.  Such  method  shall  also  permit  the  submission  of  the  names 
alone  of  such  persons  to  the  proper  law  enforcement  agency  for  a  name 
based  check  of  such  person’s  criminal  history  information  as  main¬ 
tained  by  the  Georgia  Crime  Information  Center  and  the  Federal 
Bureau  of  Investigation.  In  such  circumstances,  the  department  shall 
submit  fingerprints  of  those  persons  together  with  any  required  records 
search  fee  to  the  Federal  Bureau  of  Investigation  within  15  calendar 
days  of  the  date  of  the  name  based  check  on  that  person.  The 
fingerprints  shall  be  forwarded  to  the  Federal  Bureau  of  Investigation 
through  the  Georgia  Crime  Information  Center  in  accordance  with 
Code  Section  35-3-35.  Following  the  submission  of  such  fingerprints, 
the  department  may  receive  the  criminal  history  information,  including 
arrest  and  conviction  data,  relevant  to  such  person. 
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(g)  The  department  shall  be  authorized  to  conduct  a  name  or 
descriptor  based  check  of  any  person’s  criminal  history  information, 
including  arrest  and  conviction  data,  and  other  information  from  the 
Georgia  Crime  Information  Center  regarding  any  adult  person  who 
provides  care  or  is  in  contact  with  persons  under  the  care  of  the 
department  without  the  consent  of  such  person  and  without  fingerprint 
comparison  to  the  fullest  extent  permissible  by  federal  and  state  law. 
(Code  1981,  §  31-2A-7,  enacted  by  Ga.  L.  2011,  p.  705,  §  3-1/HB  214.) 

Effective  date.  —  This  Code  section  to  Code  Section  28-9-5,  in  2011,  “data”  was 
became  effective  July  1,  2011.  substituted  for  “date”  in  the  last  sentence 

Code  Commission  notes.  —  Pursuant  of  subsection  (d). 

31-2A-8.  Department  as  agency  of  state  for  receipt  and  admin¬ 
istration  of  federal  and  other  funds. 

The  department  is  designated  and  empowered  as  the  agency  of  this 
state  to  apply  for,  receive,  and  administer  grants  and  donations  for 
health  purposes  from  the  federal  government  and  from  any  of  its 
departments,  agencies,  and  instrumentalities;  from  appropriations  of 
the  state;  and  from  any  other  sources  in  conformity  with  law.  The 
department  shall  have  the  authority  to  prescribe  the  purposes  for  which 
such  funds  may  be  used  in  order  to: 

(1)  Provide,  extend,  and  improve  maternal  and  child  health  ser¬ 
vices; 

(2)  Locate  children  already  disabled  or  suffering  from  conditions 
leading  to  a  disability  and  provide  for  such  children  medical,  surgical, 
corrective,  and  other  services  and  to  provide  for  facilities  for  diagno¬ 
sis,  hospitalization,  and  aftercare; 

(3)  Advance  the  prevention  and  control  of  cancer  and  of  venereal, 
tubercular,  and  other  diseases; 

(4)  Forestall  and  correct  conditions  that,  if  left  to  run  their  course, 
could  be  injurious  to  health; 

(5)  Conduct  programs  which  lie  within  the  scope  and  the  power  of 
the  department  relating  to  industrial  hygiene,  control  of  ionizing 
radiation,  occupational  health,  water  quality,  water  pollution  control, 
and  planning  and  development  of  water  resources; 

(6)  Administer  grants-in-aid  to  assist  in  the  construction  of  pub¬ 
licly  owned  and  operated  general  and  special  medical  facilities; 

(7)  Conduct  programs: 

(A)  Relating  to  chronic  illness; 

(B)  Relating  to  the  dental  and  oral  health  of  the  people  of  this 

state  which  are  appropriate  to  the  purpose  of  the  department;  and 
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(C)  Relating  to  the  physical  health  of  the  people  of  this  state 
which  are  appropriate  to  the  purpose  of  the  department;  and 

(8)  Develop  the  health  aspects  of  emergency  preparedness  and 
emergency  response. 

When  a  plan  is  required  to  be  approved  by  any  department,  agency, 
or  instrumentality  of  the  federal  government  as  condition  precedent 
to  the  making  of  grants  for  health  purposes,  the  department,  as  agent 
of  this  state,  is  directed  to  formulate,  submit,  and  secure  approval  of 
that  plan  and  thereafter,  upon  its  approval  and  the  receipt  of  funds 
payable  thereunder,  to  carry  the  plan  into  effect  in  accordance  with 
its  terms,  applying  thereto  the  funds  so  received  as  well  as  other 
applicable  amounts  from  whatever  source.  (Code  1933,  §  88-111, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1972,  p.  1069,  §  3;  Ga.  L. 
1978,  p.  941,  §  1;  Code  1981,  §  31-2-2;  Code  1981,  §  31-2-7,  as 
redesignated  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228;  Code  1981, 
§  31-2A-8,  as  redesignated  by  Ga.  L.  2011,  p.  705,  §  3-2/HB  214.) 

The  2011  amendment,  effective  July  Code  Section  49-4-152”  following  “law”  at 
1,  2011,  redesignated  former  Code  Section  the  end  of  the  first  sentence  of  the  intro- 
31-2-7  as  present  Code  Section  31-2A-8;  ductory  paragraph, 
and  deleted  including  but  not  limited  to 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Regulation  of  septic  tank  construc¬ 
tion  outside  city  limits.  —  Georgia  De¬ 
partment  of  Public  Health  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes)  is  authorized  to  adopt  and  en- 

RESEARCH 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 
§  2. 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  1  et  seq. 

ALR.  —  Presumption  as  to  gratuitous 
character  of  services  of  relative  in  caring 
for  children  of  one  not  of  same  household, 
24  ALR  962. 


force  rules  and  regulations  establishing 
standards  for  construction  of  septic  tanks 
for  housing  located  outside  city  limits. 
1968  Op.  Att’y  Gen.  No.  68-185. 

REFERENCES 

Liability  of  one  releasing  institutional¬ 
ized  mental  patient  for  harm  he  causes,  38 
ALR3d  699. 

Right  of  medical  patient  to  obtain,  or 
physician  to  prescribe,  laetrile  for  treat¬ 
ment  of  illness  —  state  cases,  5  ALR4th 
219. 


31-2A-9.  Studies  and  surveys  of  programs. 

The  department,  from  time  to  time,  shall  make  or  cause  to  be  made 
studies  and  surveys  to  determine  the  quality,  scope,  and  reach  of  its 
programs.  (Code  1933,  §  88-109,  enacted  by  Ga.  L.  1964,  p.  499,  §  1; 
Code  1981,  §  31-2-3;  Code  1981,  §  31-2-8,  as  redesignated  by  Ga.  L. 
2009,  p.  453,  §  1-1/HB  228;  Code  1981,  §  31-2A-9,  as  redesignated  by 
Ga.  L.  2011,  p.  705,  §  3-2/HB  214.) 
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The  2011  amendment,  effective  July 
1,  2011,  redesignated  former  Code  Section 
31-2-8  as  present  Code  Section  31-2A-9. 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C. J.S.,  Health  and  Envi- 
§§  50,  52,  58,  60,  66,  72,  73.  ronment,  §§  28  et  seq.,  46. 

3 1-2 A- 10.  Venue  of  actions  against  department  or  board. 

Actions  at  law  and  in  equity  against  the  department,  the  board,  or 
any  of  its  members  predicated  upon  omissions  or  acts  done  in  their 
official  capacity  or  under  color  thereof  shall  be  brought  in  the  appropri¬ 
ate  county;  provided,  however,  that  nothing  in  this  Code  section  shall  be 
construed  as  waiving  the  immunity  of  the  state  to  be  sued  without  its 
consent.  (Code  1933,  §  88-118,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code 
1981,  §  31-2-5;  Ga.  L.  1991,  p.  94,  §  31;  Code  1981,  §  31-2-10,  as 
redesignated  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228;  Code  1981, 
§  31-2A-10,  as  redesignated  by  Ga.  L.  2011,  p.  705,  §  3-2/HB  214.) 

The  2011  amendment,  effective  July 
1,  2011,  redesignated  former  Code  Section 
31-2-10  as  present  Code  Section  31-2A-10. 

JUDICIAL  DECISIONS 

“Appropriate  county”  means  the  Resources,  199  Ga.  App.  419,  405  S.E.2d 
county  in  which  the  cause  of  action  origi-  61,  cert,  denied,  199  Ga.  App.  906,  405 
nated.  Newsome  v.  Department  of  Human  S.E.2d  61  (1991). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 

§  33. 

C.J.S.  —  39A  C.J.S. ,  Health  and  Envi¬ 
ronment,  §  26. 

ALR.  —  Right  of  one  detained  pursuant 
to  quarantine  to  habeas  corpus,  2  ALR 
1542. 

31-2 A- 11.  Standards  for  sewage  management  systems. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Chamber  system”  means  a  system  of  chambers  with  each 
chamber  being  a  molded  polyolefin  plastic,  arch  shaped,  hollow 
structure  with  an  exposed  bottom  area  and  solid  top  and  louvered 
sidewall  for  infiltration  of  effluent  into  adjoining  bottom  and  sidewall 
soil  areas.  Chambers  may  be  of  different  sizes  and  configurations  to 
obtain  desired  surface  areas. 


Tort  liability  of  governmental  unit  for 
injury  or  damage  resulting  from  insecti¬ 
cide  and  vermin  eradication  operations, 
25  ALR2d  1057. 

Liability  for  wrongful  autopsy,  18 
ALR4th  858. 
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(2)  “Conventional  system”  means  a  system  traditionally  used  com¬ 
posed  of  perforated  pipe  surrounded  by  gravel  or  stone  masking  for 
the  infiltration  of  effluent  into  adjoining  bottom  and  side  soil  areas. 

(3)  “On-site  sewage  management  system”  means  a  sewage  man¬ 
agement  system  other  than  a  public  or  community  sewage  treatment 
system  serving  one  or  more  buildings,  mobile  homes,  recreational 
vehicles,  residences,  or  other  facilities  designed  or  used  for  human 
occupancy  or  congregation.  Such  term  shall  include,  without  limita¬ 
tion,  conventional  and  chamber  septic  tank  systems,  privies,  and 
experimental  and  alternative  on-site  sewage  management  systems 
which  are  designed  to  be  physically  incapable  of  a  surface  discharge 
of  effluent  that  may  be  approved  by  the  department. 

(4)  “Prior  approved  system”  means  only  a  chamber  system  or 
conventional  system  or  component  of  such  system  which  is  designed 
to  be  physically  incapable  of  a  surface  discharge  of  effluent  and  which 
was  properly  approved  pursuant  to  subparagraph  (a)(2)(B)  of  this 
Code  section,  as  such  Code  section  became  law  on  April  19,  1994,  for 
use  according  to  manufacturers’  recommendations,  prior  to  April  14, 
1997. 

(5)  “Unsatisfactory  service”  means  documented  substandard  per¬ 
formance  as  compared  to  other  approved  systems  or  components. 

(b)  The  department  shall  have  the  authority  as  it  deems  necessary 
and  proper  to  adopt  state-wide  regulations  for  on-site  sewage  manage¬ 
ment  systems,  including  but  not  limited  to  experimental  and  alterna¬ 
tive  systems.  The  department  is  authorized  to  require  that  any  such 
on-site  sewage  management  system  be  examined  and  approved  prior  to 
allowing  the  use  of  such  system  in  the  state;  provided,  however,  that 
any  prior  approved  system  shall  continue  to  be  approved  for  installation 
in  every  county  of  the  state  pursuant  to  the  manufacturer’s  recommen¬ 
dations,  including  sizing  of  no  less  than  50  percent  of  trench  length  of 
a  conventional  system  designed  for  equal  flows  in  similar  soil  condi¬ 
tions.  Upon  written  request  of  one-half  or  more  of  the  health  districts  in 
the  state,  the  department  is  authorized  to  require  the  reexamination  of 
any  such  system  or  component  thereof,  provided  that  documentation  is 
submitted  indicating  unsatisfactory  service  of  such  system  or  compo¬ 
nent  thereof.  Before  any  such  examination  or  reexamination,  the 
department  may  require  the  person,  persons,  or  organization  manufac¬ 
turing  or  marketing  the  system  to  reimburse  the  department  or  its 
agent  for  the  reasonable  expenses  of  such  examination. 

(c) (1)  This  subsection  shall  not  be  construed  to  prohibit  the  govern¬ 
ing  authority  of  any  county  or  municipality  in  the  state  from  adopting 
and  enforcing  codes  at  the  local  level;  provided,  however,  that  no 
county,  municipality,  or  state  agency  may  require  any  certified  septic 
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tank  installer  or  certified  septic  tank  pumper  who  has  executed  and 
deposited  a  bond  as  authorized  in  paragraph  (2)  of  this  subsection  to 
give  or  furnish  or  execute  any  code  compliance  bond  or  similar  bond 
for  the  purpose  of  ensuring  that  all  construction,  installation,  or 
modifications  are  made  or  completed  in  compliance  with  the  county  or 
municipal  ordinances  or  building  and  construction  codes. 

(2)  In  order  to  protect  the  public  from  damages  arising  from  any 
work  by  a  certified  septic  tank  installer  or  certified  septic  tank 
pumper  that  fails  to  comply  with  any  state  construction  codes  or  with 
the  ordinances  or  building  and  construction  codes  adopted  by  any 
county  or  municipal  corporation,  any  such  certified  septic  tank 
installer  or  certified  septic  tank  pumper  may  execute  and  deposit 
with  the  judge  of  the  probate  court  in  the  county  of  his  or  her 
principal  place  of  business  a  bond  in  the  sum  of  $10,000.00.  Such 
bond  shall  be  a  cash  bond  of  $10,000.00  or  executed  by  a  surety 
authorized  and  qualified  to  write  surety  bonds  in  the  State  of  Georgia 
and  shall  be  approved  by  the  local  county  or  municipal  health 
department.  Such  bond  shall  be  conditioned  upon  all  work  done  or 
supervised  by  such  certificate  holder  complying  with  the  provisions  of 
any  state  construction  codes  or  any  ordinances  or  building  and 
construction  codes  of  any  county  or  municipal  corporation  wherein 
the  work  is  performed.  Action  on  such  bond  may  be  brought  against 
the  principal  and  surety  thereon  in  the  name  of  and  for  the  benefit  of 
any  person  who  suffers  damages  as  a  consequence  of  said  certificate 
holder’s  work  not  conforming  to  the  requirements  of  any  ordinances 
or  building  and  construction  codes;  provided,  however,  that  the 
aggregate  liability  of  the  surety  to  all  persons  so  damaged  shall  in  no 
event  exceed  the  sum  of  such  bond. 

(3)  In  any  case  where  a  bond  is  required  under  this  subsection,  the 
certified  septic  tank  installer  or  certified  septic  tank  pumper  shall  file 
a  copy  of  the  bond  with  the  county  or  municipal  health  department  in 
the  political  subdivision  wherein  the  work  is  being  performed. 

(4)  The  provisions  of  this  subsection  shall  not  apply  to  or  affect  any 
bonding  requirements  involving  contracts  for  public  works  as  pro¬ 
vided  in  Chapter  10  of  Title  13. 

(d)  This  Code  section  does  not  restrict  the  work  of  a  plumber  licensed 
by  the  State  Construction  Industry  Licensing  Board  to  access  any 
on-site  sewage  management  system  for  the  purpose  of  servicing  or 
repairing  any  plumbing  system  or  connection  to  the  on-site  sewage 
management  system.  (Code  1981,  §  31-2-7,  enacted  by  Ga.  L.  1992,  p. 
3308,  §  1;  Ga.  L.  1994,  p.  1777,  §  1;  Ga.  L.  1997,  p.  708,  §  1;  Ga.  L. 
2002,  p.  850,  §  1;  Ga.  L.  2006,  p.  292,  §  1/HB  724;  Code  1981, 
§  31-2-12,  as  redesignated  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228;  Code 
1981,  §  31-2A-11,  as  redesignated  by  Ga.  L.  2011,  p.  705,  §  3-2/HB 
214.) 
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The  2011  amendment,  effective  July 
1,  2011,  redesignated  former  Code  Section 
31-2-12  as  present  Code  Section  31-2A-11; 
and  substituted  “tank  pumper  that  fails” 
for  “pumper,  which  work  fails”  in  the  first 
sentence  of  paragraph  (c)(2). 

Code  Commission  notes.  —  Pursuant 


to  Code  Section  28-9-5,  in  1997,  “April  14, 
1997”  was  substituted  for  “the  effective 
date  of  this  Code  section”  at  the  end  of 
paragraph  (a)(4). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


JUDICIAL  DECISIONS 


Constitutionality.  —  Manufacturer  of 
systems  for  on-site  management  of  sew¬ 
age  was  not  unconstitutionally  deprived  of 
a  vested  right  by  the  1997  amendment  to 
the  statute,  which  did  not  include  its  sys¬ 


tems  in  the  definition  of  “prior  approved 
systems.”  Jackson  County  Bd.  of  Health  v. 
Fugett  Constr.,  Inc.,  270  Ga.  667,  514 
S.E.2d  28  (1999). 


31-2A-12.  (Repealed  effective  July  1,  2014)  Rules  and  regula¬ 
tions  governing  operation  of  land  disposal  sites  for 
septic  tank  waste  from  one  business. 

Until  July  1,  2014,  the  department  shall  provide  by  rule  or  regulation 
for  the  regulation  of  any  land  disposal  site  that  receives  septic  tank 
waste  from  only  one  septic  tank  pumping  and  hauling  business  and 
which  as  of  June  30,  2007,  operated  under  a  valid  permit  for  such 
activity  as  issued  by  the  department  (previously  known  as  the  Depart¬ 
ment  of  Human  Resources  for  these  purposes)  under  this  Code  section. 
No  new  permit  shall  be  issued  by  the  department  under  this  Code 
section  for  such  type  of  site  on  or  after  July  1,  2007,  but  instead  any  new 
permit  issued  for  such  type  of  site  on  or  after  such  date  shall  be  issued 
by  the  Department  of  Natural  Resources  under  Code  Section  12-8-41. 
This  Code  section  shall  stand  repealed  on  July  1,  2014.  (Code  1981, 
§  31-2-8,  enacted  by  Ga.  L.  2002,  p.  927,  §  6A;  Ga.  L.  2007,  p.  127, 
§  5/HB  463;  Code  1981,  §  31-2-13,  as  redesignated  by  Ga.  L.  2009,  p. 
453,  §  1-1/HB  228;  Code  1981,  §  31-2A-12,  as  redesignated  by  Ga.  L. 
2011,  p.  705,  §  3-2/HB  214;  Ga.  L.  2012,  p.  843,  §  1B/HB  1102.) 


The  2011  amendment,  effective  July 
1,  2011,  redesignated  former  Code  Section 
31-2-13  as  present  Code  Section  31-2A-12. 

The  2012  amendment,  effective  May 
1,  2012,  substituted  “July  1,  2014”  for 
“July  1,  2012”  near  the  beginning  of  the 
first  sentence  and  at  the  end  of  the  last 
sentence. 

Editor’s  notes.  —  Ga.  L.  2009,  p.  453, 


§  1-1/HB  228,  effective  July  1,  2009,  redes¬ 
ignated  former  Code  Section  31-2-8  as 
Code  Section  31-2-13  (which  was  subse¬ 
quently  redesignated  as  Code  Section 
31-2A-12  in  2011). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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31-2A-13.  Diabetes  coordinator;  central  repository  for  data  re 
lated  to  prevention  and  treatment  of  diabetes. 


The  commissioner  is  authorized  to  appoint  a  diabetes  coordinator 
within  the  department  to  coordinate  with  other  state  departments  and 
agencies  to  ensure  that  all  programs  that  impact  the  prevention  and 
treatment  of  diabetes  are  coordinated,  that  duplication  of  efforts  is 
minimized,  and  that  the  impact  of  such  programs  is  maximized  in  an 
attempt  to  reduce  the  health  consequences  and  complications  of  diabe¬ 
tes  in  Georgia.  The  department  shall  serve  as  the  central  repository  for 
this  state’s  departments  and  agencies  for  data  related  to  the  prevention 
and  treatment  of  diabetes.  (Code  1981,  §  31-2-17,  enacted  by  Ga.  L. 
2009,  p.  453,  §  1-1/HB  228;  Code  1981,  §  31-2A-13,  as  redesignated  by 
Ga.  L.  2011,  p.  705,  §  3-2/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  redesignated  former  Code  Section 
31-2-17  as  present  Code  Section  31-2A-13; 
and  substituted  “department”  for  “Divi¬ 
sion  of  Public  Health”  in  the  first  and 
second  sentences. 


Cross  references.  —  Training  school 
employees  in  caring  for  students  with  di¬ 
abetes,  §  20-2-779. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-2A-14.  Georgia  Diabetes  Control  Grant  Program;  advisory 
committee;  administration  of  authorized  grant  pro¬ 
grams;  grant  criteria. 

(a)  There  is  established  within  the  Department  of  Public  Health  the 
Georgia  Diabetes  Control  Grant  Program.  The  purpose  of  the  grant 
program  shall  be  to  develop,  implement,  and  promote  a  state-wide 
effort  to  combat  the  proliferation  of  Type  2  diabetes  and  pre-diabetes. 

(b)  The  program  shall  be  under  the  direction  of  a  seven-member 
advisory  committee,  appointed  by  the  Governor.  The  Governor,  in 
making  such  appointments,  shall  ensure  to  the  greatest  extent  possible 
that  the  membership  of  the  advisory  committee  is  representative  of  this 
state’s  geographic  and  demographic  composition,  with  appropriate 
attention  to  the  representation  of  women,  minorities,  and  rural  Geor¬ 
gia.  The  appointments  made  by  the  Governor  shall  include  one  member 
who  is: 

(1)  A  physician  licensed  in  this  state; 

(2)  A  registered  nurse  licensed  in  this  state; 

(3)  A  dietitian  licensed  in  this  state; 

(4)  A  diabetes  educator; 

(5)  A  representative  of  the  business  community; 

(6)  A  pharmacist  licensed  in  this  state;  and 
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(7)  A  consumer  who  has  diabetes. 

The  commissioner,  or  his  or  her  designee,  shall  serve  as  an  ex  officio, 
nonvoting  member  of  the  advisory  committee.  Appointed  advisory 
committee  members  shall  be  named  for  five-year  terms  staggered  so 
that  one  term  will  expire  each  year,  except  for  the  fourth  and  fifth  year, 
when  two  terms  will  expire.  Their  successors  shall  be  named  for 
five-year  terms. 

(c)  The  Georgia  Diabetes  Control  Grant  Program  shall  be  authorized 
to  administer  two  grant  programs  targeted  at  new,  expanded,  or 
innovative  approaches  to  address  diabetes  as  follows: 

(1)  A  program  to  provide  grants  to  middle  schools  and  high  schools 
to  promote  the  understanding  and  prevention  of  diabetes  may  be 
established  by  the  program.  Such  grants  shall  be  provided  through 
the  appropriate  local  board  of  education.  Grant  requests  shall  contain 
specific  information  regarding  requirements  as  to  how  the  grant 
should  be  spent  and  how  such  spending  promotes  the  understanding 
and  prevention  of  diabetes.  Grant  recipients  shall  be  required  to 
provide  the  advisory  committee  with  quarterly  reports  of  the  results 
of  the  grant  program;  and 

(2)  A  program  to  provide  grants  to  health  care  providers  for 
support  of  evidence  based  diabetes  programs  for  education,  screen¬ 
ing,  disease  management,  and  self-management  targeting  popula¬ 
tions  at  greatest  risk  for  pre-diabetes,  diabetes,  and  the  complica¬ 
tions  of  diabetes;  and  grants  may  also  be  awarded  to  address  evidence 
based  activities  that  focus  on  policy,  systems,  and  environmental 
changes  that  support  prevention,  early  detection,  and  treatment  of 
diabetes.  Eligible  entities  shall  include  community  and  faith  based 
clinics  and  other  organizations,  federally  qualified  health  centers, 
regional  and  county  health  departments,  hospitals,  and  other  public 
entities,  and  other  health  related  service  providers  which  are  quali¬ 
fied  as  exempt  from  taxation  under  the  provisions  of  Section  501(c)(3) 
of  the  Internal  Revenue  Code  of  1986.  Such  entities  shall  have  been 
in  existence  for  at  least  three  years,  demonstrate  financial  stability, 
utilize  evidence  based  practices,  and  show  measurable  results  in 
their  programs. 

(d)  The  advisory  committee  shall  work  with  the  department  to 
establish  grant  criteria  and  make  award  decisions,  with  the  goal  of 
creating  a  state-wide  set  of  resources  to  assist  residents  of  Georgia  in 
their  efforts  to  prevent  or  treat  diabetes.  Grants  shall  not  be  used  for 
funding  existing  programs. 

(e)  The  grant  program  shall  be  under  the  direction  of  the  diabetes 
coordinator  appointed  pursuant  to  Code  Section  31-2A-13.  The  depart¬ 
ment  shall  provide  sufficient  staff,  administrative  support,  and  such 
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other  resources  as  may  be  necessary  for  the  diabetes  coordinator  to 
carry  out  the  duties  required  by  this  Code  section. 

(f)  This  Code  section  shall  be  subject  to  appropriation  from  the 
General  Assembly.  (Code  1981,  §  31-2-17.1,  enacted  by  Ga.  L.  2010,  p. 
548,  §  1-3/SB  435;  Code  1981,  §  31-2A-14,  as  redesignated  by  Ga.  L. 
2011,  p.  705,  §  3-2/HB  214;  Ga.  L.  2011,  p.  752,  §  31/HB  142.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2010. 

The  2011  amendments.  —  The  first 
2011  amendment,  effective  July  1,  2011, 
redesignated  former  Code  Section 
31-2-17.1  as  present  Code  Section 
31-2A-14;  substituted  “Department  of 
Public  Health”  for  “department’s  division 
of  Public  Health”  in  the  first  sentence  of 
subsection  (a);  deleted  “of  the  Department 
of  Community  Health”  following  “The 
commissioner”  in  the  first  sentence  of  the 
undesignated  text  at  the  end  of  subsection 
(b);  and  substituted  “Code  Section 
31-2A-13”  for  “Code  Section  31-2-17”  in 
the  first  sentence  of  subsection  (e).  The 
second  2011  amendment,  effective  May 
13,  2011,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted 
“commissioner  of  community  health,”  for 
“commissioner  of  the  Department  of  Com¬ 
munity  Health,”  in  the  first  sentence  of 
the  undesignated  text  at  the  end  of  sub¬ 
section  (b). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2010,  “dietitian” 
was  substituted  for  “dietician”  in  para¬ 
graph  (b)(3). 

Editor’s  notes.  —  Ga.  L.  2010,  p.  548, 
§  1-1/SB  435,  not  codified  by  the  General 
Assembly,  provides:  “The  General  Assem¬ 
bly  finds  that: 

“(1)  Diabetes  is  a  chronic  disease 
caused  by  the  inability  of  the  pancreas  to 
produce  insulin  or  to  use  the  insulin  pro¬ 
duced  in  the  proper  way; 

“(2)  If  untreated  and  poorly  managed, 
diabetes  has  been  medically  proven  to 
lead  to  blindness,  kidney  failure,  amputa¬ 
tion,  heart  attack,  and  stroke; 

“(3)  Diabetes  is  the  sixth  leading  cause 
of  death  in  the  United  States,  responsible 
for  a  similar  number  of  deaths  each  year 
as  HIV/AIDS; 


“(4)  In  Georgia,  the  prevalence  of  dia¬ 
betes  is  8  percent  higher  than  the  nation 
as  a  whole; 

“(5)  One  out  of  three  people  with  diabe¬ 
tes  are  not  aware  that  they  have  the 
disease; 

“(6)  Without  aggressive  societal  action, 
the  number  of  people  living  with  diabetes 
in  Georgia  will  more  than  double  to 
1,697,000  people  in  the  next  20  years, 
cutting  life  short  for  these  people  by  ten  to 
20  years;  and 

“(7)  Without  aggressive  societal  action, 
the  economic  burden  of  diabetes  on  the 
State  of  Georgia  is  expected  to  grow  from 
$5  billion  each  year  to  about  $11.9  billion 
in  the  next  20  years.” 

Ga.  L.  2010,  p.  548,  §  1-2/SB  435,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “This  Act  shall  be  known  and  may 
be  cited  as  the  ‘Diabetes  and  Health  Im¬ 
provement  Act  of  2010.”’ 

Pursuant  to  the  terms  of  subsection  (f), 
funds  were  not  appropriated  at  the  2010, 
2011,  or  2012  sessions  of  the  General 
Assembly. 

Ga.  L.  2011,  p.  752,  §  54(e)/HB  142,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “In  the  event  of  an  irreconcil¬ 
able  conflict  between  a  provision  in  Sec¬ 
tions  1  through  53  of  this  Act  and  a 
provision  of  another  Act  enacted  at  the 
2011  regular  session  of  the  General  As¬ 
sembly,  the  provision  of  such  other  Act 
shall  control  over  the  conflicting  provision 
in  Sections  1  through  53  of  this  Act  to  the 
extent  of  the  conflict.”  Accordingly,  the 
amendment  to  subsection  (b)  of  this  Code 
section  by  Ga.  L.  2011,  p.  752,  §  31(2)/HB 
142,  was  not  given  effect. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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31-2A-15.  Additional  duties  of  commissioner;  authority  to  con¬ 
vene  expert  panels  and  consult  with  experts. 

(a)  In  addition  to  other  authority  and  duties  granted  in  this  title,  the 
commissioner  shall: 

(1)  Provide  a  written  report  of  expenditures  made  for  public  health 
purposes  in  the  prior  fiscal  year  to  the  Governor,  the  Speaker  of  the 
House  of  Representatives,  and  the  Lieutenant  Governor  no  later  than 
December  1  of  each  year  beginning  December  1,  2010;  and 

(2)  Serve  as  the  chief  liaison  to  county  boards  of  health  through 
their  directors  on  matters  related  to  the  operations  and  program¬ 
matic  responsibilities  of  such  county  boards  of  health;  provided, 
however,  the  commissioner  may  designate  a  person  from  within  the 
department  to  serve  as  such  chief  liaison. 

(b)  The  commissioner  shall  be  authorized  to  convene  one  or  more 
panels  of  experts  to  address  various  public  health  issues  and  may 
consult  with  experts  on  epidemiological  and  emergency  preparedness 
issues.  (Code  1981,  §  31-2-18,  enacted  by  Ga.  L.  2009,  p.  453,  §  1-1/HB 
228;  Code  1981,  §  31-2A-15,  as  redesignated  by  Ga.  L.  2011,  p.  705, 
§  3-2/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  redesignated  former  Code  Section 
31-2-18  as  present  Code  Section  31-2A-15; 
substituted  “commissioner”  for  “director” 
throughout;  deleted  the  first  and  second 
sentences  in  subsection  (a),  which  read: 
“The  Division  of  Public  Health  shall  have 
a  director  who  shall  be  appointed  by  the 


Governor  and  serve  at  the  pleasure  of  the 
Governor.  The  director  shall  report  to  the 
Office  of  the  Governor  and  to  the  commis¬ 
sioner.”;  and  substituted  “department”  for 
“division”  in  paragraph  (a)(2). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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JUDICIAL  DECISIONS 


Administrative  Procedure  Act  does 
not  apply  to  county  boards  of  health. 

—  Administrative  Procedure  Act,  O.C.G.A 
Ch.  13,  T.  50,  does  not  apply  to  county 
boards  of  health  as  these  boards  are  not 
included  within  the  definition  of  “agency.” 
Aldridge  v.  Georgia  Hospitality  &  Travel 
Ass’n,  251  Ga.  234,  304  S.E.2d  708  (1983). 

Choice  of  site  for  public  health 
clinic  subject  to  private  rights.  — 


General  power  to  establish  and  operate 
public  health  clinic  does  not  include  au¬ 
thority  to  ignore  private  rights  in  select¬ 
ing  location.  Benton  v.  Pittard,  197  Ga. 
843,  31  S.E.2d  6  (1944). 

Cited  in  Brock  v.  Chappell,  196  Ga. 
567,  27  S.E.2d  38  (1943);  Georgia  Dep’t  of 
Human  Resources  v.  Demory,  138  Ga. 
App.  888,  227  S.E.2d  788  (1976). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Power  to  implement  and  enforce 
state  health  laws  and  regulations 
vested  in  county  boards.  —  While 
county  and  district  health  agencies  have 
enforcement  responsibilities  for  state 
health  laws  and  implementing  regula¬ 
tions  of  Department  of  Human  Resources 
(now  the  Department  of  Community 
Health  for  these  purposes)  the  depart¬ 
ment  itself  has  no  direct  statutory  power 
over  manner  in  which  enforcement  re¬ 
sponsibility  is  met;  instead  that  power  is 


vested  in  county  board  of  health.  1974  Op. 
Att’y  Gen.  No.  74-19. 

Employees  of  county  boards  of 
health  are  county  employees  unless 
otherwise  provided;  therefore,  for  pur¬ 
poses  of  unemployment  compensation, 
employees  of  various  county  boards  of 
health  are  county  employees,  and  county 
boards  are  accordingly  responsible  for  all 
required  reports  and  contributions  for 
these  employees.  1978  Op.  Att’y  Gen.  No. 
78-22. 
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County  health  personnel  not  state 
employees,  although  state  contrib¬ 
utes  to  salaries.  —  Fact  that  state 
makes  grants  to  counties  for  purpose  of 
defraying  cost  to  county  of  salaries  for  its 
health  personnel  is  not  controlling  on  is¬ 
sue  of  whether  persons  are  employees  of 
county  or  state  in  that  direct  and  ultimate 
responsibility  for  such  salaries  to  employ¬ 
ees  is  that  of  county.  1974  Op.  Att’y  Gen. 
No.  74-19. 

County  board  of  health  employees 
are  employees  of  county  for  workers’ 
compensation  purposes.  —  County 
board  of  health  exists  as  operating  arm  of 
county  and  the  board’s  employees  are  for 
purposes  of  workmen’s  (now  workers’) 


compensation  classified  as  county  employ¬ 
ees.  1960-61  Op.  Att’y  Gen.  p.  590. 

Responsibility  for  workers’  com¬ 
pensation  coverage  may  be  altered  in 
some  instances.  —  Under  existing  stat¬ 
utory  framework,  employees  of  county 
boards  of  health  and  health  districts  per¬ 
forming  functions  for  those  agencies  are 
employees  of  the  county,  not  the  Depart¬ 
ment  of  Human  Resources  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes),  although  there  may  arise  spe¬ 
cific  instances  in  which  responsibility  for 
workmen’s  (now  workers’)  compensation 
coverage  is  altered  because  the  relation¬ 
ship  between  the  parties  is  altered.  1974 
Op.  Att’y  Gen.  No.  74-19. 


RESEARCH  REFERENCES 


ALR.  —  Liability  of  governmental  Propriety  of  state  or  local  government 
agency  for  emergency  medical  or  surgical  health  officer’s  warrantless  search  — 
services  rendered  to  poor  person  without  post-Camara  cases,  53  ALR4th  1168. 
its  express  authority,  93  ALR  900. 

31-3-1.  Creation. 


There  is  established  a  county  board  of  health  in  each  and  every 
county  of  this  state.  (Ga.  L.  1914,  p.  124,  §  2;  Code  1933,  §  88-201;  Ga. 
L.  1941,  p.  317,  §  1;  Ga.  L.  1964,  p.  499,  §  1.) 

JUDICIAL  DECISIONS 


Cited  in  Williams  v.  Board  of  Educ.,  180  190  Ga.  651,  10  S.E.2d  198  (1940);  Hood  v. 

Ga.  85,  178  S.E.  148  (1935);  Abel  v.  State,  Burson,  194  Ga.  30,  20  S.E.2d  755  (1942). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Criteria  for  determining  appoint¬ 
ing  authority  for  position.  —  In  deter¬ 
mining  whether  commissioner,  Depart¬ 
ment  of  Human  Resources  (now  the 
Department  of  Community  Health  for 
these  purposes),  or  district  health  director 


is  appointing  authority  for  any  particular 
employee,  it  is  necessary  to  consider  the 
source  of  creation  and  funding  of  the  po¬ 
sition  in  question.  1974  Op.  Att’y  Gen.  No. 
74-89. 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§§  8,  9.  ronment,  §  9. 
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31-3-2.  Composition;  terms  of  members. 

(a)  Each  county  board  of  health  shall  be  composed  of  seven  members 
as  follows: 

(1)  One  member  shall  be  the  chief  executive  officer  of  the  governing 
authority  of  the  county,  by  whatever  name  called,  or  some  member 
designated  by  said  officer;  in  counties  where  the  governing  authority 
is  the  judge  of  the  probate  court  of  the  county,  he  shall  be  the  member 
so  appointed; 

(2)  One  member  shall  be  the  county  superintendent  of  schools  or 
other  school  personnel  may  be  designated  by  said  superintendent  for 
such  time  period  as  determined  by  the  superintendent  but  not  to 
exceed  such  superintendent’s  contract  term; 

(3)  Except  as  otherwise  provided  in  this  paragraph,  one  member  to 
be  appointed  by  the  governing  authority  of  the  county  shall  be  a 
physician  actively  practicing  medicine  in  the  county  and  licensed 
under  Chapter  34  of  Title  43.  If  there  are  fewer  than  four  physicians 
actively  practicing  in  the  county  or  if  there  is  no  physician  actively 
practicing  in  the  county  who  is  willing  and  able  to  serve,  the 
governing  authority  may  appoint  a  person  licensed  as  a  nurse  or 
dentist  under  Chapter  26  or  11,  respectively,  of  Title  43,  and  actively 
practicing  such  profession  in  the  county  or  any  other  person  having  a 
familiarity  with  and  concern  for  the  provision  of  medical  services  in 
the  county; 

(4)  One  member  to  be  appointed  by  the  governing  authority  of  the 
county  shall  be  a  consumer,  a  representative  of  a  consumer,  or  a 
person  from  an  advocacy  agency  or  group,  which  member  will 
represent  on  the  board  the  county’s  consumers  of  health  services; 

(5)  One  member  to  be  appointed  by  the  governing  authority  of  the 
largest  municipality  in  the  county  shall  be  a  person  interested  in 
promoting  public  health  who  is  a  consumer  or  a  nurse  licensed  under 
Chapter  26  of  Title  43; 

(6)  One  member  to  be  appointed  by  the  governing  authority  of  the 
county  shall  be  a  consumer  member  who  will  represent  on  the  board 
the  county’s  needy,  underprivileged,  or  elderly  community;  and 

(7)  One  member  shall  be  the  chief  executive  officer  of  the  governing 
authority  of  the  largest  municipality  of  the  county,  by  whatever  name 
called,  or  some  member  designated  by  said  officer;  provided,  however, 
that  whenever  the  legal  situs  of  such  largest  municipality  lies  within 
an  adjoining  county,  the  county  governing  authority  may  adopt  an 
ordinance  providing: 

(A)  For  the  selection  by  the  county  governing  authority  of  the 

chief  executive  officer,  by  whatever  name  designated,  of  the  gov- 
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erning  authority  of  any  municipality  lying  wholly  or  partially 
within  the  county  to  fill  the  position  on  the  county  board  of  health 
authorized  by  this  paragraph; 

(B)  That  the  chief  executive  officer  so  selected  may  designate 
another  member  of  the  respective  municipal  governing  authority, 
whose  term  of  office  is  the  same  as  that  of  the  chief  executive  officer, 
to  serve  in  the  place  of  the  chief  executive  officer; 

(C)  That  the  chief  executive  officer  so  selected  or  the  chief 
executive  officer’s  designee  shall  serve  for  a  term  of  office  as  a 
member  of  the  county  board  of  health  concurrent  with  the  term  of 
office  as  a  member  of  the  municipal  governing  authority; 

(D)  That  a  vacancy  in  the  position  on  the  county  board  of  health 
which  is  held  by  the  chief  executive  officer  or  the  chief  executive 
officer’s  designee  shall  be  filled  for  the  unexpired  term  by  the 
county  governing  authority;  and 

(E)  That  the  first  member  of  the  county  board  of  health  selected 
by  the  county  governing  authority  under  such  ordinance  may  take 
office  at  any  time  on  or  after  January  1,  1987,  and  that  the  term  of 
office  of  the  member  of  the  county  board  of  health  holding  office 
pursuant  to  this  paragraph  on  December  31,  1986,  shall  expire  on 
the  day  immediately  preceding  the  day  such  first  member  selected 
under  such  ordinance  takes  office. 

(b)  No  member  appointed  to  the  county  board  of  health  shall  be  an 
employee  of  the  county  board  of  health  or  of  the  department. 

(c)  The  terms  of  the  members  of  county  boards  of  health  serving  as 
such  on  June  30,  1985,  and  who  are  serving  in  membership  positions 
required  to  be  filled  by  grand  jury  appointment,  shall  expire  at  the  end 
of  June  30,  1985,  and  upon  the  appointment  and  qualification  of  their 
successors. 

(d)  The  initial  term  of  the  member  first  appointed  pursuant  to 
paragraph  (3)  of  subsection  (a)  of  this  Code  section  shall  begin  July  1, 
1985,  and  shall  expire  December  31,  1987;  the  initial  term  of  the 
member  first  appointed  pursuant  to  paragraph  (4)  of  subsection  (a)  of 
this  Code  section  shall  begin  July  1,  1985,  and  shall  expire  December 
31,  1986;  the  initial  term  of  the  member  first  appointed  pursuant  to 
paragraph  (6)  of  subsection  (a)  of  this  Code  section  shall  begin  July  1, 
1984,  and  expire  December  31, 1985;  and  the  initial  term  of  the  member 
first  appointed  pursuant  to  paragraph  (5)  of  subsection  (a)  of  this  Code 
section  shall  begin  July  1,  1984,  and  shall  expire  December  31,  1986. 
After  these  initial  terms,  members  appointed  pursuant  to  paragraphs 
(3),  (4),  (5),  and  (6)  of  subsection  (a)  of  this  Code  section  shall  take  office 
the  first  day  of  January  immediately  following  the  expiration  of  the 
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immediately  preceding  term  of  that  office  and  serve  terms  of  six  years 
and  until  their  successors  are  appointed  and  qualified.  Vacancies  in  any 
such  membership  shall  be  filled,  for  the  unexpired  term  and  until  a 
successor  is  appointed  and  qualified,  in  the  same  manner  as  the  original 
appointment. 

(e)  Persons  holding  office  as  members  pursuant  to  paragraph  (1),  (2), 
or  (7)  of  subsection  (a)  of  this  Code  section  shall  serve  as  members  while 
holding  their  offices  as  chief  executive  officer  of  the  governing  authority 
of  the  county,  county  superintendent  of  schools,  or  chief  executive  officer 
of  the  largest  municipality  of  the  county,  respectively. 

(f)  In  each  county  having  a  population  of  not  less  than  400,000  and 
not  more  than  500,000  according  to  the  United  States  decennial  census 
of  1990  or  any  future  such  census,  the  superintendent  of  the  largest 
municipal  school  system  in  the  county  shall  serve  in  an  ex  officio 
capacity  as  an  additional  member  of  the  county  board  of  health.  (Ga.  L. 
1914,  p.  124,  §  2;  Code  1933,  §  88-201;  Code  1933,  §  88-202,  enacted 
by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1967,  p.  544,  §  1;  Ga.  L.  1982,  p.  506, 
§  1;  Ga.  L.  1984,  p.  1325,  §  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  1986,  p. 
1242,  §  1;  Ga.  L.  1987,  p.  185,  §  1;  Ga.  L.  1992,  p.  1217,  §  1;  Ga.  L. 
1993,  p.  1445,  §  1;  Ga.  L.  1998,  p.  855,  §  1.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1986,  “who”  was 
deleted  preceding  “shall”  in  paragraphs 
(a)(4)  through  (a)(6). 

Editor’s  notes.  —  Ga.  L.  1993,  p.  1445, 
§  18.1,  not  codified  by  the  General  Assem¬ 


bly,  provides:  “Nothing  in  this  Act  shall  be 
construed  to  repeal  any  provision  of  Chap¬ 
ter  5  of  Title  37  of  the  Official  Code  of 
Georgia  Annotated,  the  ‘Community  Ser¬ 
vices  Act  for  the  Mentally  Retarded.’” 


JUDICIAL  DECISIONS 


Cited  in  Abel  v.  State,  190  Ga.  651,  10 
S.E.2d  198  (1940). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  this  Code  section,  prior  to  its  1984 
amendment,  are  included  in  the  annota¬ 
tions  for  this  Code  section. 

Paragraph  (a)(7)  of  O.C.G.A. 
§  31-3-2  construed.  —  One  member  of  a 
county  board  of  health  must  be  the  chief 
executive  officer  or  a  member  of  the  gov¬ 
erning  authority  of  the  largest  municipal¬ 
ity  of  the  county.  1986  Op.  Att’y  Gen.  No. 
U86-5. 

County  manager  may  not  serve  on 
board  of  health.  —  Language  of  this 
section  requires  that  either  the  head  of 


the  governing  authority  serve,  or  that 
some  other  member  of  the  governing  au¬ 
thority  be  designated  to  serve  instead. 
The  chairman  of  the  county  commission¬ 
ers  may  not  appoint  a  county  manager, 
who  is  not  a  county  commissioner,  to  serve 
on  the  county  board  of  health.  1980  Op. 
Att’y  Gen.  No.  80-25  (decided  prior  to  1984 
amendment;  see  O.C.G.A.  §  31-3-2). 

Board  member  may  not  be  county 
board  of  health  member.  —  Person  may 
not  serve  simultaneously  as  a  member  of 
the  Board  of  Human  Resources  and  as  a 
member  of  a  county  board  of  health.  1985 
Op.  Att’y  Gen.  No.  85-28. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§§  8,  9.  ronment,  §  9. 

31-3-2.1.  Option  for  certain  counties  to  create  board  of  health 
and  wellness  by  ordinance. 

(a)  This  Code  section  shall  apply  only  to  those  counties  of  this  state 
having  a  population  of  800,000  or  more  according  to  the  United  States 
decennial  census  of  2000  or  any  future  such  census.  To  the  extent  that 
this  Code  section  conflicts  with  or  is  inconsistent  with  other  provisions 
of  this  chapter,  the  provisions  of  this  Code  section  shall  control  within 
the  counties  in  which  this  Code  section  is  applicable.  As  used  in  this 
Code  section,  the  word  “county”  means  a  county  to  which  this  Code 
section  is  applicable. 

(b)  In  lieu  of  the  county  board  of  health  provided  for  by  Code  Section 
31-3-2,  each  county  shall  be  authorized  to  provide  by  ordinance  duly 
adopted  by  the  governing  body  of  such  county  for  the  creation  of  a 
county  board  of  health.  A  county  electing  to  create  its  board  of  health  by 
ordinance  shall  provide  for  a  board  of  health  of  seven  members,  but  on 
and  after  April  14,  1998,  that  board  of  health  shall  be  renamed  the 
county  board  of  health  and  wellness  and  the  department  of  health  of 
that  county  shall  be  renamed  the  county  department  of  health  and 
wellness.  The  change  in  name  of  such  board  and  department  shall  not 
affect  in  any  way  the  powers  and  duties  of  such  board  or  department  or 
employees  thereof.  Four  of  such  members  shall  consist  of  persons  who 
shall  be  members  of  the  board  of  health  and  wellness  by  virtue  of  their 
offices.  Such  members  shall  be  the  county  superintendent  of  schools; 
the  chairperson  or  the  elective  chief  executive  officer  of  the  governing 
authority  of  the  county;  the  superintendent  of  schools  of  the  largest,  by 
population,  independent  school  system  located  wholly  or  partially 
within  the  county;  and  the  mayor  of  the  largest  municipality,  by 
population,  located  wholly  or  partially  within  the  county.  The  ordinance 
creating  the  county  board  of  health  may  authorize  such  ex  officio 
members  to  designate  a  person  to  serve  in  the  place  of  such  ex  officio 
members,  and  a  person  so  designated  shall  serve  for  a  term  concurrent 
with  the  term  of  office  of  the  official  who  appointed  such  person,  except 
that  the  appointing  official  may  remove  the  person  so  appointed  at  any 
time  and  within  the  sole  discretion  of  the  appointing  official.  One  of  the 
remaining  members  shall  be  appointed  by  the  governing  authority  of 
the  county  and  one  shall  be  appointed  by  the  governing  authority  of  the 
largest,  by  population,  municipality  located  wholly  or  partially  within 
the  county.  Such  members  so  appointed  shall  not  be  members  of  the 
respective  governing  authorities  making  such  appointment.  The  sev¬ 
enth  member,  who  shall  be  a  reputable  physician  preferably  having  a 


74 


31-3-2.1 


COUNTY  BOARDS  OF  HEALTH 


31-3-2.1 


background  in  public  health,  shall  be  appointed  by  the  grand  jury  of  the 
county.  The  terms  of  office,  method  of  filling  vacancies,  and  any  other 
matters  not  provided  for  by  this  subsection  relative  to  the  members  of 
the  board  shall  be  provided  for  by  the  ordinance  adopted  pursuant  to 
the  authority  of  this  Code  section. 

(c)  In  counties  which  adopt  an  ordinance  pursuant  to  this  Code 
section: 

(1)  The  county  board  of  health  and  wellness  shall  have  supervision 
over  all  matters  relating  to  health  and  sanitation  within  the  county, 
with  authority  to  declare  and  enforce  quarantine  therein  subject  to 
the  provisions  of  law; 

(2)  All  of  the  power,  authority,  duties,  and  responsibilities  of 
county  boards  of  health  and  wellness  in  such  counties,  whether 
derived  from  this  Code  section  or  any  other  existing  law,  shall  be 
exercised  and  discharged  throughout  the  entire  area  of  said  county 
both  inside  and  outside  of  the  corporate  limits  of  municipalities 
located  in  whole  or  in  part  therein; 

(3)  The  county  attorney  or  law  department  of  such  county  shall 
furnish  whatever  professional  legal  assistance  may  be  needed  by  the 
county  board  of  health  and  wellness  or  other  authority  for  the 
enforcement  of  this  Code  section  or  other  powers  of  the  board  of 
health  and  wellness  by  any  of  the  means  authorized  by  law; 

(4)  The  governing  authority  of  the  county  shall  be  authorized  to 
adopt  a  system  of  rules,  regulations,  and  orders  covering  health  and 
sanitation  within  the  county,  and  such  system  of  rules,  regulations, 
and  orders  may  be  based  on  recommendations  by  the  county  board  of 
health  and  wellness.  Such  rules,  regulations,  and  orders  when 
adopted  shall  be  recorded  on  the  minutes  of  the  governing  authority 
of  such  county,  and  a  certified  copy  thereof  shall  be  furnished  to  the 
department  of  health  and  wellness  of  such  county; 

(5)  The  certificate  of  attestation  of  the  chairperson  or  any  other 
member  of  the  county  board  of  health  and  wellness  shall  give 
sufficient  validity  or  authenticity  to  any  copy  or  transcript  of  any 
record,  document,  paper,  or  file  or  other  matter  or  thing  in  the  office 
of  the  chairperson  or  other  member  or  pertaining  thereto  to  admit  the 
same  in  evidence;  and 

(6)  The  board  of  health  and  wellness  shall  not  have  authority  to 
provide  the  rules,  regulations,  or  orders  to  carry  out  its  powers  and 
duties  but  shall  use  rules,  regulations,  and  orders  adopted  by  the 
governing  authority  of  the  county  and  spread  upon  its  minutes.  The 
violation  of  any  such  rule,  regulation,  or  order  is  declared  to  be  a 
nuisance,  per  se,  and  shall  be  subject  to  be  abated  as  a  nuisance,  or 
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enjoined  as  such.  The  violation  of  any  such  rules,  regulations,  or 
order  is  declared  to  be  a  misdemeanor,  and  any  person,  firm,  or 
corporation,  upon  conviction  thereof  in  any  court  of  competent 
jurisdiction,  shall  be  punished  as  for  a  misdemeanor. 

(d)  Effective  July  1,  1987,  the  employees  of  a  county  board  and 
county  department  of  health  and  wellness  subject  to  the  provisions  of 
this  Code  section  shall  be  eligible  to  and  shall  participate  in  the  state 
employees’ health  insurance  plan  provided  for  by  Article  1  of  Chapter  18 
of  Title  45,  and  each  such  employee  shall  be  an  “employee,”  as  defined 
by  paragraph  (2)  of  Code  Section  45-18-1,  for  all  purposes  under  said 
state  employees’  health  insurance  plan.  Employee  and  employer  con¬ 
tributions  required  for  participation  in  the  state  employees’  health 
insurance  plan  by  such  employees  shall  be  based  on  state  salaries  paid 
to  such  employees  or  paid  from  state  funds  to  the  county  for  the  purpose 
of  paying  the  compensation  of  such  employees,  and  salary  supplements 
paid  from  county  funds,  as  authorized  by  subsection  (e)  of  this  Code 
section,  shall  not  be  considered  in  the  determination  of  such  employee 
and  employer  contributions.  Employer  contributions  required  for  the 
participation  of  such  employees  in  the  state  employees’  health  insur¬ 
ance  plan  shall  be  paid  from  state  funds  in  the  same  manner  and  to  the 
same  extent  as  employer  contributions  are  paid  from  state  funds  for 
participation  in  such  plan  by  employees  of  other  county  boards  and 
departments  of  health.  Employee  contributions  for  such  participation 
shall  be  withheld  and  paid  as  provided  by  regulations  adopted  for  such 
purpose  by  the  State  Personnel  Board. 

(e)  The  governing  authority  of  a  county  subject  to  this  Code  section  is 
authorized  to  supplement  from  county  funds  state  compensation  paid  to 
employees  of  its  county  board  or  department  of  health  and  wellness  or 
to  supplement  from  county  funds  the  amount  received  by  the  county 
from  state  funds  for  the  purposes  of  paying  the  compensation  to  such 
employees. 

(f )  In  addition  to  its  general  powers  to  enact  laws  not  in  conflict  with 
the  Constitution  of  Georgia  and  of  the  United  States,  this  Code  section 
is  adopted  pursuant  to  the  authority  of  an  amendment  to  the  Consti¬ 
tution  of  Georgia  as  set  forth  at  Ga.  L.  1951,  p.  828,  authorizing  the 
General  Assembly,  by  general,  local,  or  special  law,  to  determine  and 
prescribe  all  the  powers,  responsibilities,  and  limitations  of  certain 
counties  subject  to  this  Code  section  with  respect  to  health  and 
sanitation.  (Code  1981,  §  31-3-2.1,  enacted  by  Ga.  L.  1985,  p.  384,  §  1; 
Ga.  L.  1987,  p.  169,  §  1;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  1998,  p.  916, 
§  1;  Ga.  L.  2002,  p.  1473,  §  1.) 

Code  Commission  notes.  —  Pursuant  Code  section  becomes  effective  in  1998”  in 
to  Code  Section  28-9-5,  in  1998,  “April  14,  the  second  sentence  of  subsection  (b)  and 
1998”  was  substituted  for  “the  date  this  “state  employees’  health  insurance  plan” 
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was  substituted  for  “State  Employees’  Attorney  General  reported  at  AG  Opinion 
Health  Insurance  Plan”  four  times  in  sub-  No.  87-27  has  been  withdrawn  and  the 
section  (d).  annotation  should  therefore  be  relied 

Editor’s  notes.  —  The  Opinion  of  the  upon  with  extreme  caution. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Participation  by  Fulton  County  em-  covered  under  the  State  Employees’ 
ployees  in  health  insurance  plan.  —  Health  Insurance  Plan  effective  July  1, 
Statutorily,  employees  of  the  Fulton  1987.  1987  Op.  Att’y  Gen.  No.  87-27. 
County  Health  Department  legally  were 

31-3-3.  Duty  to  inform  department  of  membership. 

The  county  board  of  health  shall  keep  the  department  informed  of  the 
names,  addresses,  and  terms  of  office  of  its  members.  (Code  1933, 
§  88-208,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§§  8,  9.  ronment,  §  9. 

31-3-4.  Powers. 

(a)  The  county  board  of  health  is  empowered  to: 

(1)  Establish  and  adopt  bylaws  for  its  own  governance.  Meetings 
shall  be  held  no  less  frequently  than  quarterly; 

(2)  Exercise  responsibility  and  authority  in  all  matters  within  the 
county  pertaining  to  health  unless  the  responsibility  for  enforcement 
of  such  is  by  law  that  of  another  agency; 

(3)  Take  such  steps  as  may  be  necessary  to  prevent  and  suppress 
disease  and  conditions  deleterious  to  health  and  to  determine  com¬ 
pliance  with  health  laws  and  rules,  regulations,  and  standards 
adopted  thereunder; 

(4)  Adopt  and  enforce  rules  and  regulations  appropriate  to  its 
functions  and  powers,  provided  such  rules  and  regulations  are  not  in 
conflict  with  the  rules  and  regulations  of  the  department.  Such  rules 
and  regulations  must  be  reasonably  adapted  to  the  purposes  intended 
and  must  be  within  the  purview  of  the  powers  and  duties  imposed 
upon  the  county  board  of  health  by  this  chapter; 

(5)  Receive  and  administer  all  grants,  gifts,  moneys,  and  donations 
for  purposes  pertaining  to  health  pursuant  to  this  chapter; 

(6)  Make  contracts  and  establish  fees  for  the  provision  of  public 
health  services  provided  by  county  boards  of  health,  including  but  not 
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limited  to  environmental  health  services,  which  fees  may  be  charged 
to  persons  or  to  establishments  and  premises  within  the  county  for 
inspection  of  such  establishments,  premises,  structures  and  appur¬ 
tenances  thereto,  or  for  other  county  board  of  health  services.  All  such 
fees  may  be  used  to  defray  costs  of  providing  such  local  services  and 
shall  supplement  but  not  replace  state  or  federal  funding.  No  person 
shall  be  denied  services  on  the  basis  of  that  person’s  inability  to  pay. 
The  scope  of  services,  operating  details,  contracts,  and  fees  approved 
by  the  county  board  of  health  shall  also  be  approved  by  the  district 
director  of  health.  No  fees  for  environmental  health  services  may  be 
charged  unless  the  schedule  of  fees  for  such  services  has  been 
approved  by  the  county  governing  authority; 

(7)  Contract  with  the  Department  of  Public  Health  or  other  agen¬ 
cies  for  assistance  in  the  performance  of  its  functions  and  the  exercise 
of  its  powers  and  for  supplying  services  which  are  within  its  purview 
to  perform,  provided  that  such  contracts  and  amendments  thereto 
shall  have  first  been  approved  by  the  department.  In  entering  into 
any  contracts  to  perform  its  functions  and  to  exercise  its  powers,  and 
for  supplying  services  which  are  within  its  purview  to  perform,  any 
county  board  of  health  or  any  health  district  created  under  the 
authority  of  Code  Section  31-3-15  shall  be  considered  an  agency  and 
such  agency  shall  have  the  authority  to  contract  with  any  other 
county  board  of  health;  combination  of  county  boards  of  health;  any 
other  health  district;  public  or  private  hospitals;  hospital  authorities; 
medical  schools;  training  and  educational  institutions;  departments 
and  agencies  of  the  state;  county  or  municipal  governments;  persons, 
partnerships,  corporations,  and  associations,  public  or  private;  the 
United  States  government  or  the  government  of  any  other  state;  or 
any  other  legal  entity;  and 

(8)  The  county  board  of  health  in  each  county  of  this  state  having 
a  population  of  400,000  or  more  according  to  the  United  States 
decennial  census  of  1990  or  any  future  such  census  is  authorized  to 
develop  and  implement  activities  for  the  prevention  of  injuries  and 
incorporate  injury  prevention  measures  in  rules  and  regulations 
which  are  within  the  purview  of  the  county  board  of  health  to 
promulgate  which  shall  be  effective  when  adopted  by  an  ordinance  of 
the  county  governing  authority. 

(b)  Notwithstanding  the  provisions  contained  in  subsection  (a)  of  this 
Code  section  and  Code  Section  31-3-5,  nothing  contained  in  this  Code 
section  or  Code  Section  31-3-5  shall  be  construed  to  empower  a  county 
board  of  health  to  adopt  any  rules  or  regulations  or  provisions  to  enforce 
any  rules  or  regulations  pertaining  to  matters  provided  for  or  otherwise 
regulated  pursuant  to  the  provisions  of  Part  1  of  Article  2  of  Chapter  8 
of  Title  12,  the  “Georgia  Comprehensive  Solid  Waste  Management  Act,” 
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as  now  or  hereafter  amended,  or  the  rules  and  regulations  promulgated 
pursuant  to  such  part.  (Code  1933,  §  88-204,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Ga.  L.  1966,  p.  380,  §  1;  Ga.  L.  1976,  p.  1420,  §  1;  Ga.  L.  1978, 
p.  2031,  §  1;  Ga.  L.  1984,  p.  1325,  §  2;  Ga.  L.  1985,  p.  419,  §  1;  Ga.  L. 
1988,  p.  1757,  §  1;  Ga.  L.  1992,  p.  1204,  §  1;  Ga.  L.  1992,  p.  3308,  §  1.1; 
Ga.  L.  1993,  p.  1445,  §  2;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L. 
2011,  p.  705,  §  6-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  the  first  sentence  of  paragraph 
(a)(7). 

Cross  references.  —  Regulation  of 
restaurants,  taverns,  and  other  establish¬ 
ments  by  county  boards  of  health  and 
Department  of  Public  Health,  §  26-2-370 
et  seq.  Inspection  of  funeral  establish¬ 


ments  by  county  boards  of  health, 
§  43-18-75. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1992,  “such 
part”  was  substituted  for  “such  Act”  at  the 
end  of  subsection  (b). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


JUDICIAL  DECISIONS 


County  not  “employer”  within 
meaning  of  federal  civil  rights  stat¬ 
ute.  —  Position  of  mental  health  center 
service  coordinator  at  a  county  health 
department  is  created  by  the  State  of 
Georgia  and  is  governed  by  the  Georgia 
State  Merit  System  of  Personnel  Admin¬ 
istration  for  the  Georgia  Department  of 
Human  Resources  (now  the  Department 
of  Community  Health  for  these  purposes) 
with  respect  to  the  terms  and  conditions  of 
employment,  including  hiring,  termina¬ 
tion,  promotion,  demotion,  and  wage 
rates.  A  fortiori,  the  county  is  not  an 
“employer”  within  the  meaning  of  Title 
VII  of  the  federal  Civil  Rights  Act  of  1964. 
Lewis  v.  DeKalb  County,  569  F.  Supp.  11 
(N.D.  Ga.  1983). 

Provisions  of  paragraph  (a)(3)  do 
not  include  matters  relating  to  public 
safety.  Vinson  v.  Howe  Bldrs.  Ass’n  of 
Atlanta,  233  Ga.  948,  213  S.E.2d  890 
(1975). 

Safety  regulations  to  prevent  trau¬ 
matic  death  and  drowning  not  within 
board’s  powers.  —  Traumatic  death  or 
drowning  is  not  deleterious  to  health 


within  the  meaning  of  this  section  and 
safety  regulations  to  prevent  those  occur¬ 
rences  are  not  within  the  scope  of  the 
board’s  powers.  Vinson  v.  Howe  Bldrs. 
Ass’n,  233  Ga.  948,  213  S.E.2d  890  (1975) 
(see  O.C.G.A.  §  31-3-4). 

Authorized  fees.  —  Legislature,  by 
the  legislature’s  use  of  the  language 
“other  public  health  services”  in  former 
paragraph  (6)  of  O.C.G.A.  §  31-3-4,  in¬ 
tended  to  authorize  fee  collection  only  for 
those  personal  health  care  services,  such 
as  nursing  homes  services  and  mental 
health  care,  which  are  provided  by  county 
health  boards  to  individual  citizens. 
Aldridge  v.  Georgia  Hospitality  &  Travel 
Ass’n,  251  Ga.  234,  304  S.E.2d  708  (1983) 
(decided  prior  to  1984  amendment). 

Assessment  of  fees  for  inspection  of  pub¬ 
lic  hotels,  motels,  and  restaurants  is  sim¬ 
ply  not  within  the  contemplation  of  former 
parap-aph  (6)  of  O.C.G.A.  §  31-3-4. 
Aldridge  v.  Georgia  Hospitality  &  Travel 
Ass’n,  251  Ga.  234,  304  S.E.2d  708  (1983) 
(decided  prior  to  1984  amendment). 

Cited  in  Rice  v.  Oaks  Investors  II,  292 
Ga.  App.  692,  666  S.E.2d  63  (2008). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


Analysis 

General  Consideration 
Fees  for  Services 

Contracts  Pursuant  to  Code  Section 

General  Consideration 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §  88-203,  which 
was  subsequently  repealed  but  was  suc¬ 
ceeded  by  provisions  in  this  Code  section, 
are  included  in  the  annotations  for  this 
Code  section. 

County  boards’  authority  regarding 
provision  of  home  health  care  ser¬ 
vices.  —  County  boards  of  health  have 
authority  to  make  contracts  and  establish 
and  accept  fees  for  purpose  of  providing 
home  health  care  services,  including  ser¬ 
vice  of  physical  therapy,  for  chronically  ill 
and  aged.  1970  Op.  Att’y  Gen.  No. 
U70-215. 

Boards  authorized  to  serve  pa¬ 
tients.  —  County  boards  of  health  clearly 
are  created  for  public  health  purposes, 
and  the  boards  have  authority  to  serve 
patients  among  other  activities.  1987  Op. 
Att’y  Gen.  No.  U87-19. 

General  laws  regulating  solid  waste 
handling  do  not  preclude  county  reg¬ 
ulation.  —  Existence  of  general  laws  re¬ 
lating  to  regulation  of  solid  waste  han¬ 
dling  and  management  does  not 
necessarily  preclude  adoption  of  regula¬ 
tions  on  same  subject  by  county  boards  of 
health,  provided  such  regulations  have  a 
reasonable  relation  to  protection  of  health 
of  citizenry  of  county  and  are  not  prohib¬ 
ited  by  express  or  implied  language  in 
Solid  Waste  Management  Act  or  rules  and 
regulations  promulgated  thereunder. 
1976  Op.  Att’y  Gen.  No.  76-17. 

Rules  and  regulations  of  county 
boards  of  health  prevail  over  munic¬ 
ipal  regulations.  1954-56  Op.  Att’y  Gen. 
p.  571  (decided  under  former  Code  1933, 
§  88-203  prior  to  amendment  of  Chapter 
88-2  by  Ga.  L.  1964,  p.  499,  §  1). 

Department’s  discretion  to  with¬ 
hold  state  funds  from  a  county.  — 
State  Health  Department  (now  the  De¬ 
partment  of  Community  Health  for  these 


purposes)  has  power  to  withhold  at  the 
department’s  discretion  state  funds  from  a 
county  on  a  variety  of  grounds,  including 
refusal  of  county  commissioners  to  ap¬ 
prove  budget  submitted  by  county  board 
of  health,  and  can  refuse  to  increase  sala¬ 
ries  of  board  of  health’s  staff  in  line  with 
State  Personnel  Board  rules.  1965-66  Op. 
Att’y  Gen.  No.  66-165. 

Fees  for  Services 

Right  of  county  boards  to  fees  for 
health  services  rendered  by  em¬ 
ployee.  —  Since  the  county  board  of 
health  has  the  general  authority  to  estab¬ 
lish  and  accept  fees  for  purpose  of  provid¬ 
ing  health  care  services  for  the  ill,  it  can 
therefore  set,  collect,  and  retain  fees  for 
these  services  where  rendered  by  an  em¬ 
ployee.  1975  Op.  Att’y  Gen.  No.  75-22. 

County  board  shall  maintain  funds 
separate  from  general  county  funds. 
—  Ga.  L.  1964,  p.  499,  §  1,  and  Ga.  L. 
1966,  p.  380,  §  1  (see  O.C.G.A.  §§  31-3-4, 
31-3-8,  and  31-3-14)  indicate  that  county 
board  of  health  shall  maintain  the  coun¬ 
ty’s  funds  separate  from  those  of  county, 
rather  than  that  the  county’s  funds  should 
be  paid  into  general  county  funds.  1971 
Op.  Att’y  Gen.  No.  U71-120. 

County  boards  need  not  pay  money 
received  for  services  to  county  com¬ 
missioner  or  treasury.  —  County 
boards  of  health  are  not  required  to  pay 
over  money  received  for  services  per¬ 
formed  by  board  to  county  commissioners 
or  county  treasury.  1971  Op.  Att’y  Gen. 
No.  U71-120. 

Contracts  Pursuant  to  Code  Section 

Purpose  of  the  contract  must  come 
within  parameters  of  grant  of  con¬ 
tracting  power  given  to  county  board  of 
health.  1980  Op.  Att’y  Gen.  No.  80-52. 

Part  of  authority  to  contract  is  au¬ 
thority  to  give  consideration.  —  Since 
both  the  counties  and  the  department 
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have  authority  to  contract,  it  was 
self-evident  that  they  have  the  authority 
to  give  consideration  for  the  contract 
since,  pursuant  to  former  Code  1933, 
§  20-301,  consideration  was  essential  to  a 
contract  and  a  contract  without  consider¬ 
ation  was  unenforceable.  1975  Op.  Att’y 
Gen.  No.  75-22. 

Department’s  consideration  for 
contract  entered  may  be  services  of 
state  employee.  1975  Op.  Att’y  Gen.  No. 
75-22. 

Consideration  of  county  in  form  of 
services  to  state.  —  Consideration  given 
by  county  for  contract  may  be  rendering  of 
services  to  state  which  county  would  not 
otherwise  be  obligated  to  perform,  or,  if 
county  is  already  obligated  to  perform 


such  services,  some  other  consideration 
such  as  money  may  be  substituted.  1975 
Op.  Att’y  Gen.  No.  75-22. 

County  board  of  health,  in  provid¬ 
ing  consideration  to  support  a  con¬ 
tract,  may  provide  personal  services. 
1980  Op.  Att’y  Gen.  No.  80-52. 

Department  of  Human  Resources 
may  provide  employee  for  private 
nonprofit  corporation.  —  Department 
of  Human  Resources  (now  the  Depart¬ 
ment  of  Community  Health  for  these  pur¬ 
poses)  may  contractually  obligate  itself  to 
provide,  through  a  county  board  of  health, 
one  of  its  employees  to  work  for  a  private 
nonprofit  corporation  which  furnishes 
mental  health  services.  1980  Op.  Att’y 
Gen.  No.  80-52. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 
§§  2,  8  et  seq. 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  4  et  seq. 

ALR.  —  Right  of  one  detained  pursuant 


to  quarantine  to  habeas  corpus,  2  ALR 
1542. 

Regulation  of  business  of  tattooing,  81 
ALR3d  1212. 


31-3-5.  Functions. 


(a)  Subject  to  the  provisions  of  Code  Section  31-2A-11  and  subsection 
(b)  of  this  Code  section,  each  county  board  of  health  shall  have  and 
discharge,  within  its  jurisdiction,  subject  to  any  valid  local  Act  which 
shall  remain  in  force  and  effect,  the  following  functions: 

(1)  To  determine  the  health  needs  and  resources  of  its  jurisdiction 
by  research  and  by  collection,  analysis,  and  evaluation  of  all  data 
pertaining  to  the  health  of  the  community; 

(2)  To  develop,  in  cooperation  with  the  department,  programs, 
activities,  and  facilities  responsive  to  the  needs  of  its  area; 

(3)  To  secure  compliance  with  the  rules  and  regulations  of  the 
department  that  have  local  application;  and 

(4)  To  enforce,  or  cause  enforcement  of,  all  laws  pertaining  to 
health  unless  the  responsibility  for  the  enforcement  of  such  laws  is 
that  of  another  agency. 

(b)  Each  county  board  of  health  shall  have  the  power  and  duty  to 
adopt  regulations  providing  standards  and  requirements  governing  the 
installation  of  on-site  sewage  management  systems  within  the  incorpo¬ 
rated  and  unincorporated  area  of  the  county,  subject  to  the  provisions  of 
Code  Section  31-2A-11,  any  rules  and  regulations  promulgated  under 
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Code  Section  31-2A-11,  and  subsection  (d)  of  this  Code  section.  Such 
regulations  shall  include  and  be  limited  to  the  following: 

(1)  Specifying  the  locations  within  the  incorporated  and  unincor¬ 
porated  area  of  the  county  where  on-site  sewage  management  sys¬ 
tems  may  be  installed; 

(2)  Specifying  the  minimum  lot  size  or  land  area  which  may  be 
served  by  an  on-site  sewage  management  system  based  on  scientific 
data  regarding  on-site  sewage  management  systems; 

(3)  Specifying  the  types  of  residences,  buildings,  or  facilities  which 
may  be  served  by  on-site  sewage  management  systems; 

(4)  Issuing  permits  for  the  installation  of  on-site  sewage  manage¬ 
ment  systems  prior  to  such  installation; 

(5)  Inspecting  on-site  sewage  management  system  installations 
prior  to  the  completion  of  the  installation;  and 

(6)  Providing  for  ongoing  maintenance  of  such  systems,  except  for 
nonmechanical  residential  sewage  management  systems. 

(c)  Nothing  in  this  Code  section  or  in  Code  Section  31-3-5.1  shall 
limit  the  power  of  a  county  or  municipal  governing  authority  to  exercise 
its  zoning  powers  or  to  establish  minimum  lot  sizes  larger  than  the 
minimum  lot  sizes  specified  pursuant  to  subsection  (b)  of  this  Code 
section. 

(d) (1)  Any  person  may  register  with  the  department  to  conduct  soil 
investigations  and  prepare  soil  reports  of  a  site  within  the  state  for  an 
on-site  sewage  management  system  who  meets  any  one  of  the 
following  criteria: 

(A)  Qualifies  as  a  soil  classifier  as  defined  in  subparagraph  (B)  of 
paragraph  (3)  of  this  subsection; 

(B)  Holds  a  valid  certificate  of  registration  as  a  professional 
engineer  issued  pursuant  to  Chapter  15  of  Title  43  and  is  practicing 
within  his  or  her  area  of  engineering  competency; 

(C)  Holds  a  valid  certificate  of  registration  as  a  registered 
geologist  issued  pursuant  to  Chapter  19  of  Title  43  and  is  practicing 
within  his  or  her  area  of  geologic  competency;  or 

(D)  Is  a  soil  and  water  conservation  technician  as  defined  in 
subparagraph  (A)  of  paragraph  (3)  of  this  subsection. 

(2)  Upon  the  submission  of  an  evaluation  of  the  suitability  of  a  site 
within  the  state  for  an  on-site  sewage  management  system  by  such  a 
person  who  is  registered  with  the  department,  the  county  board  of 
health  shall  be  required  to  accept  the  evaluation  unless  such  evalu- 
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ation  is  found  by  the  county  board  of  health  to  be  deficient  or 
questionable.  If  the  county  board  of  health  finds  such  evaluation  to  be 
deficient  or  questionable,  the  board  shall,  within  three  working  days 
of  making  such  finding,  issue  a  written  determination  stating  all 
deficiencies  and  all  measures  needed  to  correct  the  deficiencies.  A 
copy  of  this  determination  shall  be  provided  to  the  state  director  of 
environmental  health. 

(3)  As  used  in  this  subsection,  the  term: 

(A)  “Soil  and  water  conservation  technician”  means  a  person 
employed  as  a  soil  and  water  conservation  technician  by  a  soil  and 
water  conservation  district  provided  for  in  Article  2  of  Chapter  6  of 
Title  2. 

(B)  “Soil  classifier”  means  a  person  who: 

(i)  Holds  at  least  a  bachelor  of  science  degree  from  an  accred¬ 
ited  college  or  university  with  a  major  in  soil  science  or  a  related 
field  of  science.  This  degree  shall  include  30  semester  credit 
hours  or  equivalent  quarter  credit  hours  in  the  biological,  phys¬ 
ical,  chemical,  and  earth  sciences  with  a  minimum  of  15  semester 
credit  hours  or  equivalent  quarter  hours  in  soil  science  courses 
meeting  the  following  distribution: 

(I)  A  minimum  of  one  course  in  soil  classification,  morphol¬ 
ogy,  genesis,  and  mapping;  and 

(II)  The  remaining  soil  science  credits  must  be  in  at  least 
three  of  the  following  eight  categories:  introductory  soil  sci¬ 
ence;  soil  fertility;  soil  microbiology;  soil  chemistry;  soil  phys¬ 
ics;  soil  management,  soils  and  land  use,  or  soils  and  the 
environment;  soil  mineralogy;  or  a  three  credit  maximum  in 
independent  study,  geology,  or  hydrology;  and 

(ii)  Has  at  least  four  years  of  verifiable  full-time  or  equivalent 
part-time  experience  under  the  supervision  of  a  soil  classifier 
who  has  met  the  education  and  experience  requirements  pro¬ 
vided  in  this  subparagraph.  Such  experience  must  be  obtained 
after  meeting  all  educational  requirements  defined  in  this  sub- 
paragraph  and  must  have  been  spent  actively  mapping,  identi¬ 
fying,  and  classifying  soil  features  and  interpreting  the  influence 
of  soil  features  on  soil  uses  including,  but  not  limited  to, 
conducting  soil  investigations  for  determining  the  suitability  of 
sites  for  on-site  sewage  management  systems  as  approved  by  the 
department’s  soil  classifiers  advisory  committee;  and 

(iii)  Has  successfully  passed  a  written  examination  pertaining 
to  site  investigations  for  on-site  sewage  management  systems 
administered  or  approved  by  the  department.  (Code  1933, 
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§  88-203,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1985,  p.  149, 
§  31;  Ga.  L.  1997,  p.  708,  §  2;  Ga.  L.  2000,  p.  549,  §  1;  Ga.  L. 
2003,  p.  302,  §  1;  Ga.  L.  2009,  p.  453,  §  1-10/HB  228;  Ga.  L. 
2011,  p.  705,  §  3-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Code  Section 

31-2A-11”  for  “Code  Section  31-2-12” 
throughout  this  Code  section. 

Cross  references.  —  Powers  and  du¬ 
ties  of  county  boards  of  health  with  regard 
to  providing  of  mental  health  and  devel¬ 
opmental  disabilities  services,  T.  37,  C.  2. 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2000,  subpara¬ 
graphs  (d)(1)(A)  and  (d)(1)(B)  (now  sub- 
paragraphs  (d)(3)(A)  and  (d)(3)(B))  were 
placed  in  alphabetical  order. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


JUDICIAL  DECISIONS 


County  not  “employer”  within 
meaning  of  federal  civil  rights  stat¬ 
ute.  —  Position  of  mental  health  center 
service  coordinator  at  a  county  health 
department  is  created  by  the  State  of 
Georgia  and  is  governed  by  the  Georgia 
State  Merit  System  of  Personnel  Admin¬ 
istration  for  the  Georgia  Department  of 
Human  Resources  (now  the  Department 
of  Community  Health  for  these  purposes) 


with  respect  to  the  terms  and  conditions  of 
employment,  including  hiring,  termina¬ 
tion,  promotion,  demotion,  and  wage 
rates.  A  fortiori,  the  county  is  not  an 
“employer”  within  the  meaning  of  Title 
VII  of  the  federal  Civil  Rights  Act  of  1964. 
Lewis  v.  DeKalb  County,  569  F.  Supp.  11 
(N.D.  Ga.  1983). 

Cited  in  In  re  Carter,  288  Ga.  App.  276, 
653  S.E.2d  860  (2007). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Power  to  implement  and  enforce 
state  health  laws  and  regulations 
vested  in  county  boards.  —  While 
county  and  district  health  agencies  have 
enforcement  responsibilities  for  state 
health  laws  and  implementing  regula¬ 
tions  of  Department  of  Human  Resources 
(now  the  Department  of  Community 
Health  for  these  purposes),  the  depart¬ 
ment  itself  has  no  direct  statutory  power 
over  manner  in  which  enforcement  re¬ 
sponsibility  is  met;  instead  that  power  is 
vested  in  county  board  of  health.  1974  Op. 
Att’y  Gen.  No.  74-19. 

Boards  authorized  to  serve  pa¬ 


tients.  —  County  boards  of  health  clearly 
are  created  for  public  health  purposes  and 
the  boards  have  authority  to  serve  pa¬ 
tients  among  other  activities.  1987  Op. 
Att’y  Gen.  No.  U87-19. 

Criteria  for  determining  appoint¬ 
ing  authority  for  position.  —  In  deter¬ 
mining  whether  commissioner,  Depart¬ 
ment  of  Human  Resources,  or  district 
health  director  is  appointing  authority  for 
any  particular  employee,  it  is  necessary  to 
consider  the  source  of  creation  and  fund¬ 
ing  of  the  position  in  question.  1974  Op. 
Att’y  Gen.  No.  74-89. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§  10  et  seq.  ronment,  §  10. 
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31-3-5.1.  Conformity  prerequisite  to  building  permit. 

No  building  permit  for  the  construction  of  any  residence,  building,  or 
other  facility  which  is  to  be  served  by  a  sewage  management  system 
shall  be  issued  by  or  pursuant  to  the  authority  of  a  county  governing 
authority  unless  the  sewage  management  system  installation  permit  is 
in  conformity  with  standards  contained  in  Code  Section  3 1-2 A- 11  for 
sewage  management  systems.  No  person,  firm,  corporation,  or  other 
entity  shall  install  a  sewage  management  system  in  violation  of  the 
provisions  of  Code  Section  31-2A-11  or  the  regulations  of  a  county  board 
of  health  adopted  pursuant  to  the  authority  of  Code  Section  31-3-5. 
Each  county  governing  authority  shall  provide  by  ordinance  or  resolu¬ 
tion  for  the  enforcement  of  the  provisions  of  this  Code  section.  (Code 
1981,  §  31-3-5.1,  enacted  by  Ga.  L.  1986,  p.  227,  §  1;  Ga.  L.  1992,  p. 
3308,  §  2;  Ga.  L.  1994,  p.  1777,  §  2;  Ga.  L.  1997,  p.  708,  §  3;  Ga.  L. 
2009,  p.  453,  §  1-10/HB  228;  Ga.  L.  2011,  p.  705,  §  3-3/HB  214.) 

The  2011  amendment,  effective  July  dards  and  requirements  generally,  T.  8,  C. 
1,  2011,  substituted  “Code  Section  2. 

31-2A-ll”for  “Code  Section  31-2-12”  in  the  Law  reviews.  —  For  article  on  the 

first  and  second  sentences.  2011  amendment  of  this  Code  section,  see 

Cross  references.  —  Building  stan-  28  Ga.  St.  U.L.  Rev.  147  (2011). 

31-3-5.2.  Definition  of  “gray  water”;  lawful  use. 

(a)  As  used  in  this  Code  section,  the  term  “gray  water”  means  waste 
water  discharged  from  residential  lavatories,  bathtubs,  showers, 
clothes  washers,  and  laundry  trays. 

(b)  Private  residential  direct  reuse  of  gray  water  shall  be  lawful  if  the 
following  conditions  are  met: 

(1)  Gray  water  originating  from  the  residence  shall  be  used  and 
contained  within  the  property  boundary  for  household  gardening, 
composting,  lawn  watering,  or  landscape  irrigation; 

(2)  Gray  water  shall  not  be  used  for  irrigation  of  food  plants; 

(3)  The  gray  water  shall  not  contain  hazardous  chemicals  derived 
from  activities  such  as  cleaning  car  parts,  washing  greasy  or  oily 
rags,  or  disposing  of  waste  solutions  from  home  photography  labora¬ 
tories  or  similar  hobbyist  or  home  occupational  activities; 

(4)  The  application  of  gray  water  shall  be  managed  to  minimize 
standing  water  on  the  surface; 

(5)  The  application  of  gray  water  shall  be  outside  of  a  floodway; 

(6)  The  gray  water  shall  not  contain  water  used  to  wash  diapers  or 
similarly  soiled  or  infectious  garments  unless  the  gray  water  is 
disinfected  before  irrigation;  and 
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(7)  The  gray  water  shall  be  applied  only  by  hand  watering  using 
garden  watering  cans  or  similar  hand-held  containers. 

(c)  County  boards  of  health  shall  adopt  the  provisions  of  subsection 
(b)  of  this  Code  section  by  regulation.  Local  governing  bodies  shall  be 
authorized  to  punish  violations  of  said  regulations  as  local  ordinance 
violations,  provided  that  the  penalty  for  each  such  violation  shall  not 
exceed  a  $100.00  fine.  (Code  1981,  §  31-3-5.2,  enacted  by  Ga.  L.  2008, 
p.  720,  §  1/SB  463;  Ga.  L.  2009,  p.  8,  §  31/SB  46.) 

31-3-6.  Rules  and  regulations  of  local  application. 

The  county  board  of  health  shall  have  authority  to  establish  rules  and 
regulations  which  apply  to  all  citizens  and  premises  of  the  county  or  to 
specified  areas  and  citizens  therein  without  regard  to  the  remainder  of 
the  county.  (Code  1933,  §  88-205,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§  8  et  seq.  ronment,  §§  9,  10. 

31-3-7.  Compensation  for  members’  attendance  at  meetings. 

Members  of  county  boards  of  health  shall  be  paid  not  more  than 
$25.00  per  day  for  their  attendance  at  meetings  of  the  board,  provided 
funds  therefor  have  been  established  by  budget  and  are  available  from 
funds  allocated  to  that  purpose.  (Code  1933,  §  88-206,  enacted  by  Ga. 
L.  1964,  p.  499,  §  1;  Ga.  L.  1989,  p.  312,  §  1.) 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S. ,  Health  and  Envi¬ 
ronment,  §  14. 

31-3-8.  Records. 

The  county  board  of  health  shall  record  and  preserve  true  and  correct 
minutes  of  its  proceedings  in  a  book  kept  for  that  purpose  and  shall 
maintain  or  cause  to  be  maintained,  unless  maintained  by  the  govern¬ 
ing  authority  of  the  county,  accurate  double  entry  accounting  records 
including  but  not  limited  to: 

(1)  Prenumbered  duplicates  of  receipts  issued  for  funds  received 
showing  the  source  of  such  funds;  and 

(2)  Records  and  financial  reports  including  a  general  ledger  main¬ 
tained  in  accordance  with  generally  accepted  principles  of  accounting 
and  in  accordance  with  such  standards  as  may  be  prescribed  by  the 
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governing  authority  of  the  county  and  the  department.  Such  records 
shall  show  all  receipts  and  disbursements,  identifying  each  item  and, 
in  the  case  of  disbursements,  listing  to  whom  paid,  dates,  amounts, 
and  objects  of  expenditure.  All  accounting  records  shall  be  subject  to 
any  audits  made  of  general  county  financial  operations  and  shall  be 
made  available  for  the  purpose  of  such  audits.  (Code  1933,  §  88-207, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

Cross  references.  —  Requirements  of 
audit  reports  generally,  §  36-60-8. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Code  section  indicates  county 
board  shall  maintain  funds  separate 
from  general  county  funds.  —  Ga.  L. 

1964,  p.  499,  §  1,  and  Ga.  L.  1966,  p.  380, 
§  1,  indicate  that  county  board  of  health 


shall  maintain  the  board’s  funds  separate 
from  those  of  county,  rather  than  that  the 
board’s  funds  should  be  paid  into  general 
county  funds.  1971  Op.  Att’y  Gen.  No. 
U71-120. 


RESEARCH  REFERENCES 


C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §§  20  et  seq.,  39. 

31-3-9.  Office  quarters  and  equipment. 

The  governing  body  of  the  county  shall  provide  the  county  board  of 
health  with  quarters  and  equipment  sufficient  for  its  operation.  (Code 
1933,  §  88-209,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 


JUDICIAL  DECISIONS 


Cited  in  Lewis  v.  DeKalb  County,  569  F. 

Supp.  11  (N.D.  Ga.  1983). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S. ,  Health  and  Envi- 

§  8  et  seq.  ronment,  §§  9,  10. 

31-3-10.  Legal  representation. 

The  county  board  of  health  may  require  the  legal  services  of  the 
county  attorney  or,  its  budget  permitting,  may  employ  other  counsel  to 
assist  in  performing  its  duties.  (Code  1933,  §  88-210,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1.) 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  ALR.  —  Power  of  fire,  water,  or  health 
§§  8  et  seq.,  19,  20.  commissioners,  or  the  like,  to  employ 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi-  counsel,  2  ALR  1212. 
ronment,  §§  9,  10. 

31-3-11,  Appointments  of  director  and  staff;  supervision. 


(a)  The  county  board  of  health  shall  appoint  as  its  chief  executive 
officer  a  director  who  shall  be  a  physician  licensed  to  practice  medicine 
under  Chapter  34  of  Title  43  and  who  otherwise  mefets  the  require¬ 
ments  of  the  rules  of  the  State  Personnel  Board.  The  director,  subject  to 
the  approval  of  the  county  board  of  health,  shall  designate  aides  and 
assistants  pursuant  to  the  budget  adopted  by  the  county  board  of  health 
in  accordance  with  Code  Section  31-3-14. 

(b)  Each  employee  of  a  county  board  of  health  whose  duties  include 
enforcing  those  environmental  health  laws  of  this  state  or  environmen¬ 
tal  health  regulations  of  that  board  of  health  relating  to  septic  tanks  or 
individual  sewage  management  systems  shall  be  subject  to  the  direc¬ 
tion  and  supervision  of  the  district  director  of  environmental  health, 
although  the  hiring  and  termination  from  employment  of  such  em¬ 
ployee  shall  be  subject  to  the  director  of  that  county  board  of  health.  The 
employment  activities  of  such  employee  with  regard  to  environmental 
health  shall  be  reported  to  the  director  of  environmental  health  through 
the  district  director  of  environmental  health  at  least  quarterly.  The 
director  of  environmental  health  may  recommend  to  that  director  of 
that  county  board  of  health  personnel  actions,  including  but  not  limited 
to  termination,  which  the  director  of  environmental  health  deems 
appropriate  for  such  employee’s  failure  or  refusal  to  comply  with  the 
direction  of  the  director  of  environmental  health  in  the  carrying  out  of 
the  environmental  health  employment  duties  of  such  employee.  As  used 
in  this  subsection,  the  term  “director  of  environmental  health”  means 
the  director  of  environmental  health  of  the  Department  of  Public 
Health.  (Code  1933,  §  88-211,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga. 
L.  2000,  p.  549,  §  2;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2009,  p. 
745,  §  2/SB  97;  Ga.  L.  2011,  p.  705,  §  6-1/HB  214;  Ga.  L.  2012,  p.  446, 
§  2-35/HB  642.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Division  of  Public  Health 
of  the  Department  of  Community  Health” 
in  the  last  sentence  of  subsection  (b). 

The  2012  amendment,  effective  July 
1,  2012,  substituted  “rules  of  the  State 
Personnel  Board”  for  “State  Personnel  Ad¬ 


ministration”  in  the  first  sentence  of  sub¬ 
section  (a). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2000,  “environ¬ 
mental”  was  substituted  for  “environ¬ 
ment”  near  the  end  of  the  second  sentence 
of  subsection  (b). 

Editor’s  notes.  —  Ga.  L.  2012,  p.  446, 
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§  3-1/HB  642,  not  codified  by  the  General 
Assembly,  provides  that:  “Personnel, 
equipment,  and  facilities  that  were  as¬ 
signed  to  the  State  Personnel  Administra¬ 
tion  as  of  June  30,  2012,  shall  be  trans¬ 
ferred  to  the  Department  of 
Administrative  Services  on  the  effective 
date  of  this  Act.”  This  Act  became  effective 
July  1,  2012. 

JUDICIAL 

County  not  “employer”  within 
meaning  of  federal  civil  rights  stat¬ 
ute.  —  Position  of  mental  health  center 
service  coordinator  at  a  county  health 
department  is  created  by  the  State  of 
Georgia  and  is  governed  by  the  Georgia 
State  Merit  System  of  Personnel  Admin¬ 
istration  for  the  Georgia  Department  of 
Human  Resources  (now  the  Department 


Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

DECISIONS 

of  Community  Health  for  these  purposes) 
with  respect  to  the  terms  and  conditions  of 
employment  including  hiring,  termina¬ 
tion,  promotion,  demotion,  and  wage 
rates.  A  fortiori,  the  county  is  not  an 
“employer”  within  the  meaning  of  Title 
VII  of  the  federal  Civil  Rights  Act  of  1964. 
Lewis  v.  DeKalb  County,  569  F.  Supp.  11 
(N.D.  Ga.  1983). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Criteria  for  determining  appoint¬ 
ing  authority  for  position.  —  In  deter¬ 
mining  whether  commissioner,  Depart¬ 
ment  of  Human  Resources  (now  the 
Department  of  Community  Health  for 
these  purposes),  or  district  health  director 


is  appointing  authority  for  any  particular 
employee,  it  is  necessary  to  consider  the 
source  of  creation  and  funding  of  the  po¬ 
sition  in  question.  1974  Op.  Att’y  Gen.  No. 
74-89. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§§  8  et  seq.,  25,  26.  ronment,  §  9  et  seq. 

31-3-12.  Duties  of  director. 

Subject  to  the  policies  and  directives  of  the  county  board  of  health  and 
the  policies  and  directives  of  the  multiple  county  districts  served,  the 
director  shall  perform  the  functions  and  exercise  the  powers  set  forth  in 
this  chapter  except  the  power  to  adopt  bylaws  and  to  adopt  rules  and 
regulations  and  may  delegate  the  powers  and  authority  conferred,  or 
any  part  thereof,  to  one  or  more  individuals  as  he  may  deem  appropri¬ 
ate.  The  director  shall  devote  his  entire  time  to  the  service  of  the  county 
board  of  health  and  to  the  multiple  county  districts,  where  created,  and 
shall  be  vigilant  in  procuring  compliance  with  its  rules  and  regulations 
and  with  Georgia  health  laws  and  rules  and  regulations  adopted 
thereunder  that  have  application  within  the  county  and  district.  He 
shall  make  reports  to  the  county  board  of  health  and  the  agency  in 
charge  of  the  multiple  county  district  in  such  manner  and  form  and 
with  such  frequency  as  required  by  it  and  shall  also  report  to  the 
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department  in  such  manner,  detail,  and  form  as  the  department  may 
specify.  (Code  1933,  §  88-212,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  ALR.  —  Personal  liability  of  health 
§  25  et  seq.  officer,  24  ALR  798. 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  9  et  seq. 

31-3-12.1.  Contracts  between  county  boards;  authorization  for 
and  provisions  applicable  to  county  board  of  health 
serving  as  community  service  board. 

(a)  In  addition  to  any  other  power  authorized  by  law,  the  county 
governing  authority  may  authorize  the  county  board  of  health  to  enter 
into  a  contract  with  the  Department  of  Behavioral  Health  and  Devel¬ 
opmental  Disabilities  or  a  community  mental  health,  developmental 
disabilities,  and  addictive  diseases  service  board  created  under  Chapter 
2  of  Title  37  to  provide  certain  mental  health,  developmental  disabili¬ 
ties,  and  addictive  diseases  services  based  on  the  contractual  agree¬ 
ment  between  the  parties.  In  the  event  that  the  county  governing 
authority  exercises  the  authority  granted  by  this  subsection,  the  county 
board  of  health  shall  appoint  a  director  for  mental  health,  developmen¬ 
tal  disabilities,  and  addictive  diseases  or  a  supervisor  of  the  specific 
service  which  is  being  provided  by  the  county  board  of  health,  which¬ 
ever  is  applicable,  who  shall  meet  the  requirements  established  by  this 
subsection.  The  director  for  mental  health,  developmental  disabilities, 
and  addictive  diseases,  or  the  service  supervisor,  shall  not  be  required 
to  be  a  physician  and  shall  be  a  person  other  than  the  director  of  the 
county  board  of  health  appointed  pursuant  to  Code  Section  31-3-11. 
Further,  such  director  for  mental  health,  developmental  disabilities, 
and  addictive  diseases  or  such  supervisor  of  the  specific  service  shall 
report  directly  to  the  county  board  of  health  and  shall  have  no  formal 
reporting  relationship  with  the  director  of  the  county  board  of  health. 

(b)  Pursuant  to  subsection  (e)  of  Code  Section  37-2-6,  a  county 
governing  authority  may  authorize  the  membership  of  a  county  board  of 
health  to  serve  as  the  membership  of  a  community  mental  health, 
developmental  disabilities,  and  addictive  diseases  service  board,  pro¬ 
vided  that  the  county  governing  authority,  the  county  board  of  health, 
and  any  other  affected  county  governing  authority  act  pursuant  to 
subsection  (e)  of  Code  Section  37-2-6.  If  the  membership  of  a  county 
board  of  health  exercises  the  authority  granted  pursuant  to  this 
subsection  and  Chapter  2  of  Title  37  to  serve  as  the  membership  of  a 
community  service  board,  the  membership  of  the  county  board  of  health 
shall  constitute  the  membership  of  the  community  service  board  and,  at 
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any  time  that  such  members  are  exercising  duties  and  powers  related 
to  mental  health,  developmental  disabilities,  and  addictive  diseases, 
the  community  service  board  shall  be  an  independent  agency  and  shall 
operate  in  accordance  with  the  provisions  of  Title  37  as  a  community 
service  board.  Notwithstanding  any  provisions  of  law  to  the  contrary,  a 
community  service  board  and  a  county  board  of  health  which  have  the 
same  membership  may  contract  with  each  other,  provided  that  any 
such  contract  is  approved  by  the  department  and  the  Department  of 
Behavioral  Health  and  Developmental  Disabilities  prior  to  adoption. 
(Code  1981,  §  31-3-12.1,  enacted  by  Ga.  L.  1993,  p.  1445,  §  3;  Ga.  L. 
1994,  p.  437,  §  1;  Ga.  L.  2002,  p.  1324,  §  1-3;  Ga.  L.  2006,  p.  310, 
§  1/HB  1223;  Ga.  L.  2009,  p.  453,  §  3-9/HB  228.) 


Editor’s  notes.  —  Ga.  L.  1993,  p.  1445, 
§  18.1,  not  codified  by  the  General  Assem¬ 
bly,  provides:  “Nothing  in  this  Act  shall  be 
construed  to  repeal  any  provision  of  Chap¬ 
ter  5  of  Title  37  of  the  Official  Code  of 
Georgia  Annotated,  the  ‘Community  Ser¬ 
vices  Act  for  the  Mentally  Retarded.’” 

Ga.  L.  2006,  p.  310,  §  10/HB  1223,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Nothing  in  this  Act  shall  be 
construed  to  affect  or  abate  any  right 
accrued  or  vested  prior  to  July  1,  2006,  or 
any  action  or  proceeding  commenced  prior 
to  July  1,  2006,  under  any  law  amended  or 
repealed  by  this  Act.” 


Ga.  L.  2006,  p.  310,  §  11/HB  1223,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “This  Act  shall  become  effec¬ 
tive  July  1,  2006,  except  that  those  provi¬ 
sions  which  authorize  community  service 
boards  to  amend  their  bylaws  and  autho¬ 
rize  county  governing  authorities  to  ap¬ 
point  no  sooner  than  May  1,  2006,  any 
community  service  board  members  to  take 
office  on  July  1,  2006,  shall  become  effec¬ 
tive  upon  the  approval  of  this  Act  by  the 
Governor  or  upon  its  becoming  law  with¬ 
out  such  approval.”  This  Act  was  approved 
by  the  Governor  on  April  21,  2006. 


31-3-13.  Declaration  of  public  policy;  contracts  for  assistance  to 
boards. 


No  population  area  or  unit  of  this  state  shall  be  without  health 
services  responsive  to  its  needs.  Because  it  is  recognized  that  all 
counties  are  not  equally  able  to  effectuate  this  policy,  a  county  board  of 
health  may  contract  for  assistance  in  the  performance  of  its  functions 
and  exercise  of  its  powers,  provided  that  such  proposed  contract  and 
any  amendments  thereto  shall  have  first  been  approved  by  the  depart¬ 
ment.  (Code  1933,  §  88-213,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  — -  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C. J.S.,  Health  and  Envi- 

§§  19,  20.  ronment,  §§  7  et  seq.,  16,  17,  26. 

31-3-14.  Financing  of  expenses. 

The  county  board  of  health,  at  a  regular  or  called  meeting,  at  a  time 
appropriate  to  the  fiscal  operation  of  the  county,  shall  determine  and  fix 
the  amount  of  money  needed  for  the  fiscal  or  calendar  year,  as  the  case 
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may  be,  in  accordance  with  a  budget  itemizing  anticipated  income  and 
expenditure;  the  budget  shall  include  any  unobligated  moneys  carried 
over  from  the  current  period  and  funds  to  be  made  available  from 
sources  other  than  county  taxes.  The  expenditures  anticipated,  after 
applying  credits,  shall  be  certified  by  the  county  board  of  health,  with  a 
copy  of  the  budget,  to  the  taxing  authority  of  the  county,  which  may  fix 
and  levy  a  tax  rate  sufficient  to  raise  such  amount  at  the  same  time  and 
in  the  same  manner  prescribed  for  levying  taxes  for  other  county 
purposes,  provided  the  taxing  authority  of  the  county  deems  the  budget 
reasonable.  If,  however,  the  taxing  authority  of  the  county  should  deem 
the  budget  unreasonable,  it  shall  promptly  return  the  budget  to  the 
county  board  of  health  with  its  objections  attached  thereto  for  the 
purpose  of  resubmission.  (Code  1933,  §  88-214,  enacted  by  Ga.  L.  1964, 
p.  499,  §  1.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Expense  of  confining  rabid  animals 
to  be  included  in  budget.  —  Local 
county  boards  of  health  should  prescribe 
rules  for  prevention  and  control  of  rabies 
by  providing  for  vaccination,  tagging,  and 
certification  of  dogs  and  for  confinement  of 
any  animal  which  exhibits  signs  of  rabies; 
the  cost  of  such  confinement  would  be  an 
expense  of  the  county  board  of  health  to  be 
included  in  the  board’s  budget  which  is 
submitted  to  local  taxing  authorities. 
1965-66  Op.  Att’y  Gen.  No.  65-21. 


County  board  shall  maintain  funds 
separate  from  general  county  funds. 

—  Ga.  L.  1964,  p.  499,  §  1,  and  Ga.  L. 
1966,  p.  380,  §  1  indicate  that  county 
board  of  health  shall  maintain  the  board’s 
funds  separate  from  those  of  county, 
rather  than  that  the  board’s  funds  should 
be  paid  into  general  county  funds.  1971 
Op.  Att’y  Gen.  No.  U71-120. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.  J.S.,  Health  and  Envi- 
§§  17,  18.  ronment,  §§  95,  96. 

31-3-15.  Establishment  of  health  districts. 


The  department  is  authorized,  with  the  consent  of  the  boards  of 
health  and  the  county  authorities  of  the  counties  involved,  to  establish 
health  districts  composed  of  one  or  more  counties.  The  county  boards  of 
health  of  the  constituent  counties  shall,  at  the  call  of  the  commissioner, 
meet  in  joint  session  to  approve  the  selection  of  a  director  appointed  by 
the  commissioner  to  serve  such  boards  in  common.  A  county  board  of 
health  is  authorized  to  appoint  one  of  its  members  to  represent  the 
board  at  a  joint  meeting  for  this  purpose.  The  director  shall  be  a 
physician  who  is  licensed  to  practice  medicine  under  Chapter  34  of  Title 
43  and  who  otherwise  meets  the  requirements  of  the  rules  of  the  State 
Personnel  Board.  The  district  director  shall  have  the  same  powers, 
duties,  and  responsibility  as  a  director  serving  a  single  county  board  of 
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health.  To  further  the  purposes  of  this  Code  section,  county  boards  of 
health  may  contract  with  each  other  for  the  provision  of  multicounty 
services  and  also  exercise  any  additional  powers  as  authorized  by 
paragraph  (7)  of  subsection  (a)  of  Code  Section  31-3-4;  and  in  the 
performance  of  such  contracts  a  county  board  of  health  may  utilize  its 
employees  in  other  counties.  (Code  1933,  §  88-215,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Ga.  L.  1978,  p.  2031,  §  2;  Ga.  L.  2009,  p.  745,  §  2/SB 
97;  Ga.  L.  2012,  p.  446,  §  2-36/HB  642.) 


The  2012  amendment,  effective  July 
1,  2012,  substituted  “composed”  for  “com¬ 
prised”  in  the  first  sentence,  substituted 
“rules  of  the  State  Personnel  Board”  for 
“State  Personnel  Administration”  in  the 
fourth  sentence,  and  inserted  “of  subsec¬ 
tion  (a)”  in  the  last  sentence. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  446, 
§  3-1/HB  642,  not  codified  by  the  General 
Assembly,  provides  that:  “Personnel, 
equipment,  and  facilities  that  were  as¬ 
signed  to  the  State  Personnel  Administra¬ 


tion  as  of  June  30,  2012,  shall  be  trans¬ 
ferred  to  the  Department  of 
Administrative  Services  on  the  effective 
date  of  this  Act.”  This  Act  became  effective 
July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 


JUDICIAL  DECISIONS 


Cited  in  Lewis  v.  DeKalb  County,  569  F. 

Supp.  11  (N.D.  Ga.  1983). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Staff  member  appointed  by  direc¬ 
tor  need  not  be  licensed  physician  if 
not  practicing  medicine.  —  Staff  mem¬ 
ber  appointed  by  director  of  a  health  dis¬ 
trict,  including  director  of  a  subordinate 
administrative  unit,  need  not  be  a  li¬ 
censed  physician,  as  long  as  the  staff 
member  does  not  engage  in  any  activity 
which  constitutes  the  practice  of  medicine 
and,  in  case  of  a  position  affected  by  the 
State  Merit  System  of  Personnel  Admin¬ 
istration,  such  licensure  is  not  a  require¬ 
ment  of  the  position  the  employee  holds. 
1978  Op.  Att’y  Gen.  No.  78-9. 

Criteria  for  determining  appoint¬ 
ing  authority  for  position.  —  In  deter¬ 
mining  whether  commissioner,  Depart¬ 


ment  of  Human  Resources  (now  the 
Department  of  Community  Health  for 
these  purposes),  or  district  health  director 
is  appointing  authority  for  any  particular 
employee,  it  is  necessary  to  consider  the 
source  of  creation  and  funding  of  the  po¬ 
sition  in  question.  1974  Op.  Att’y  Gen.  No. 
74-89. 

Construction  with  §  45-20-2.  — 

O.C.G.A.  §  31-3-15  does  not  require  that 
the  position  of  District  Health  Officer  be 
placed  in  the  classified  service  of  the  State 
Merit  System  and,  accordingly,  there  is  no 
conflict  between  O.C.G.A.  §§  31-3-15  and 
45-20-2,  which  defines  classified  and  un¬ 
classified  service.  1985  Op.  Att’y  Gen.  No. 
85-1. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§§  8,  9.  ronment,  §§  7  et  seq.,  26. 
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31-3-16.  Enforcement  under  local  ordinances. 

It  is  not  the  intent  of  this  chapter  to  abrogate  the  terms  of  a  municipal 
charter  or  laws  of  local  application  which  authorize  a  governing  body 
within  the  county  to  provide  penalties  for  a  violation  of  a  valid  rule  and 
regulation  of  the  county  board  of  health.  (Code  1933,  §  88-218,  enacted 
by  Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§  8  et  seq.  ronment,  §§  7  et  seq.,  26. 
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T.31,  C.4  COUNCIL  ON  MATERNAL  AND  INFANT  HEALTH  31-4-3 

CHAPTER  4 

COUNCIL  ON  MATERNAL  AND  INFANT  HEALTH 


Sec. 

31-4-1  through  31-4-3  [Repealed]. 

31-4-1  through  31-4-3. 

Reserved.  Repealed  by  Ga.  L.  2009,  p.  453,  §  2-15/HB  228,  effective 
July  1,  2009. 

Editor’s  notes.  —  This  chapter  con-  635,  §§  1,  2,  3;  Ga.  L.  1974,  p.  269,  §  1; 
sisted  of  Code  Sections  31-4-1  through  Ga.  L.  1978,  p.  1763,  §  1;  Ga.  L.  1979,  p. 
31-4-3  and  was  based  on  Ga.  L.  1972,  p.  766,  §  1;  Ga.  L.  1982,  p.  3,  §  31. 
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Sec. 

31-5-1. 

31-5-2. 

31-5-3. 

31-5-4. 

31-5-5. 


31-5-5. 


31-5-6. 

31-5-7. 

31-5-8. 

31-5-9. 


CHAPTER  5 


ADMINISTRATION  AND  ENFORCEMENT 


Article  1  Sec 

General  Provisions 

Adoption  of  rules  and  regula¬ 
tions. 

Hearings.  314 

Appeals. 

Testimony  or  production  of  ev¬ 
idence  by  compulsory  process. 
(Effective  until  January  1, 

2013.  See  note.)  Contents  of 
official  record  as  evidence;  clas¬ 
sification  of  privileged  materi¬ 
als. 

(Effective  January  1,  2013.  See 
note.)  Classification  of  confi-  314 
dential  and  privileged  materi-  314 
als. 

Distribution  of  rules. 

Application  of  this  chapter. 

Penalty  for  violations  of  the  314 
provisions  of  this  title.  314 

Injunctions  for  enjoining  viola-  314 


tions  of  the  provisions  of  this 
title;  supersedeas;  attachment 
for  contempt;  injunctions  to 
abate  public  nuisances;  where 
actions  may  be  instituted. 

i-10.  Notifying  department  or  board 
of  health  of  conditions  on  pri¬ 
vate  property  which  are  injuri¬ 
ous  to  the  public;  inspection 
warrant;  notice  to  owner  and 
occupant;  abatement. 

Article  2 

Inspection  Warrants 

-20.  “Inspection  warrant”  defined. 

-21.  Persons  who  may  obtain  in¬ 
spection  warrants;  authoriza¬ 
tion  of  searches  and  inspec¬ 
tions  of  property. 

-22.  Issuance;  grounds. 

-23.  Contents. 

-24.  Exclusion  of  evidence  obtained. 


Cross  references.  —  Establishment 
and  enforcement  of  sanitary  regulations 
pertaining  to  restaurants,  taverns  and 
other  establishments,  §  26-2-370  et  seq. 


Similar  provisions  regarding  administra¬ 
tion  and  enforcement  of  mental  health 
laws,  T.  37,  C.  1.  Administrative  procedure 
generally,  T.  50,  C.  13. 


JUDICIAL  DECISIONS 


County  boards  of  health.  —  Admin¬ 
istrative  Procedure  Act,  O.C.G.A.  Ch.  13, 
T.  50,  does  not  apply  to  county  boards  of 
health  as  these  boards  are  not  included 


within  the  definition  of  “agency.”  Aldridge 
v.  Georgia  Hospitality  &  Travel  Ass’n,  251 
Ga.  234,  304  S.E.2d  708  (1983). 


ARTICLE  1 

GENERAL  PROVISIONS 


31-5-1.  Adoption  of  rules  and  regulations. 

All  rules  and  regulations  of  the  Department  of  Public  Health  and  any 
county  board  of  health  shall  be  adopted  after  due  notice  to  and  hearing 
by  persons  and  parties  affected  thereby;  and  such  rules  and  regulations 
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shall  be  maintained  in  a  book  kept  for  that  purpose,  orderly  arranged 
and  indexed  and  subject  to  inspection  by  the  public  during  regular 
business  hours.  The  agency  adopting  such  rules  and  regulations  shall 
make  copies  thereof  available  for  distribution  to  persons  interested  in 
or  affected  thereby.  Such  agencies  are  also  authorized  to  provide  for  the 
mimeographing,  printing,  or  other  reproduction  of  their  regulations 
and  the  distribution  thereof.  No  rule  or  regulation  shall  become 
effective  as  law  until  30  days  after  its  adoption,  except  in  cases  of 
emergencies  constituting  an  imminent  threat  to  the  public,  in  which 
event  such  rules  or  regulations  shall  become  effective  upon  adoption; 
but,  in  all  such  cases,  the  agency  adopting  same  shall  as  a  part  thereof 
state  the  conditions  found  by  it  to  justify  such  immediate  effectiveness. 
Where  deemed  desirable  by  the  agency,  hearing  and  notice  as  provided 
in  Code  Section  31-5-2  may  be  conducted  by  it  prior  to  adoption  of  any 
rule  or  regulation.  (Code  1933,  §  88-307,  enacted  by  Ga.  L.  1964,  p.  499, 
§  1;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB 
214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  the  first  sentence  of  this  Code 
section. 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 

§§  38,  90.  ronment,  §§  18  et  seq.,  39. 

31-5-2.  Hearings. 

Hearings  shall  be  required  for  any  and  all  quasi-judicial  actions  and 
in  any  other  proceeding  required  by  this  title  or  the  Constitution  of 
Georgia.  All  such  hearings  shall  be  conducted  in  accordance  with 
Chapter  13  of  Title  50,  the  “Georgia  Administrative  Procedure  Act.” 
(Code  1933,  §  88-304,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1977, 
p.  309,  §  1;  Ga.  L.  1993,  p.  1290,  §  2;  Ga.  L.  1995,  p.  10,  §  31;  Ga.  L. 
2000,  p.  1589,  §  3;  Ga.  L.  2009,  p.  453,  §  1-22/HB  228.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  was  applicable  to  notices  delivered  on  or 
§  16,  not  codified  by  the  General  Assem-  after  July  1,  2000. 
bly,  provided  that  the  2000  amendment 

JUDICIAL  DECISIONS 

Inapplicable  to  WIC  Program.  —  Health  for  these  purposes)  adopted 
Public  hearing  was  not  required  before  Women,  Infants  and  Children  (WIC)  Pro- 
the  Department  of  Human  Resources  gram  vendor  handbook,  since  WIC  is  not  a 
(now  the  Department  of  Community  service  of  the  DHR  (now  the  Department 
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of  Community  Health  for  these  purposes),  ble  to  the  WIC  program.  So  v.  Ledbetter, 
Accordingly,  O.C.G.A.  T.  31  was  inapplica-  209  Ga.  App.  666,  434  S.E.2d  517  (1993). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Only  person  authorized  to  conduct  board’s  chief  executive  officer.  1975  Op. 
hearings  for  county  board  of  health  is  Att’y  Gen.  No.  U75-90. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 
§§  39,  89. 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §§  20  et  seq.,  84  et  seq. 

ALR.  —  Malicious  prosecution  predi¬ 


cated  upon  prosecution,  institution,  or  in¬ 
stigation  of  disciplinary  proceeding 
against  member  of  medical  or  allied  pro¬ 
fession,  39  ALR3d  473. 


31-5-3.  Appeals. 


(a)(1)  Any  person  who  is  a  party  to  a  proceeding  and  who  is  aggrieved 
or  adversely  affected  by  any  final  order  or  action  of  a  county  board  of 
health  or  agency  of  the  department  may  have  review  thereof  by 
appeal  to  the  department.  Any  person  who  is  a  party  to  a  proceeding 
and  who  is  aggrieved  or  adversely  affected  by  any  final  order  or  action 
of  the  department  may  have  review  thereof  by  appeal  to  the  superior 
court  in  the  county  in  which  the  action  arose  or  to  the  Superior  Court 
of  Fulton  County. 

(2)  Appeals  to  the  department  shall  be  heard  by  it  after  not  less 
than  20  days’  notice  delivered  by  certified  mail  or  statutory  overnight 
delivery  is  given  to  all  parties  and  their  counsel  of  record,  at  such 
times  and  places  as  are  set  forth  in  such  notice;  provided,  however,  if 
such  appeal  is  not  heard  and  determined  within  a  period  of  90  days, 
the  decision  shall  stand  reversed  unless  all  parties  consent  to  an 
extension  of  time.  Review  on  appeal  to  the  department  shall  be 
confined  to  the  record  transmitted  from  below  and  the  questions 
raised  in  the  appeal.  Orders,  rules,  regulations,  or  other  decisions  of 
county  boards  of  health  or  other  agencies  of  the  department  shall  not 
be  set  aside  on  appeal  to  the  department  unless  contrary  to  law  or 
rules  and  regulations  of  the  department,  or  unsupported  by  substan¬ 
tial  evidence  on  the  record  as  a  whole,  or  unreasonable. 

(3)  Appeal  to  the  superior  court  shall  be  by  petition  which  shall  be 
filed  in  the  clerk’s  office  of  such  court  within  30  days  after  the  final 
order  or  action  of  the  department;  the  petition  shall  set  forth  the 
names  of  the  parties  taking  the  appeal,  the  order,  rule,  regulation,  or 
decision  appealed  from,  and  the  reason  it  is  claimed  to  be  erroneous. 
The  enforcement  of  the  order  or  action  appealed  from  shall  not  be 
stayed  until  and  unless  so  ordered  and  directed  by  the  reviewing 
court.  A  reviewing  court  may  order  a  stay  only  if  the  court  makes  a 
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finding  that  the  public  health,  safety,  and  welfare  will  not  be  harmed 
by  the  issuance  of  the  stay  Upon  the  filing  of  such  petition,  the 
petitioner  shall  serve  on  the  commissioner  a  copy  thereof  in  a  manner 
prescribed  by  law  for  the  service  of  process,  unless  such  service  of 
process  is  waived.  The  review  shall  be  conducted  by  the  court  without 
a  jury  and  shall  be  confined  to  the  record.  In  cases  of  alleged 
irregularities  in  procedure  before  the  department,  not  shown  in  the 
record,  proof  thereon  may  be  taken  in  the  court.  The  court,  upon 
request,  shall  hear  oral  argument  and  receive  written  briefs.  The 
court  shall  not  substitute  its  judgment  for  that  of  the  department  as 
to  the  weight  of  the  evidence  on  questions  of  fact.  The  court  may 
affirm  the  decision  of  the  department  or  remand  the  case  for  further 
proceedings.  The  court  may  reverse  or  modify  the  decision  if  substan¬ 
tial  rights  of  the  appellant  have  been  prejudiced  because  the  admin¬ 
istrative  findings,  inferences,  conclusions,  or  decisions  are: 

(A)  In  violation  of  constitutional  or  statutory  provisions; 

(B)  In  excess  of  the  statutory  authority  of  the  department; 

(C)  Made  upon  unlawful  procedure; 

(D)  Affected  by  other  error  of  law; 

(E)  Clearly  erroneous  in  view  of  the  reliable,  probative,  and 
substantial  evidence  on  the  whole  record;  or 

(F)  Arbitrary  or  capricious  or  characterized  by  abuse  of  discre¬ 
tion  or  clearly  unwarranted  exercise  of  discretion. 

(b)  Upon  perfection  of  the  appeal  as  provided  in  subsection  (a)  of  this 
Code  section,  it  shall  be  the  duty  of  the  agency  whose  order,  rule, 
regulation,  or  decision  is  under  review  by  the  department  to  cause  a 
transcript  of  all  pleadings,  orders,  evidence,  and  other  proceedings 
including  a  copy  of  the  appeal  and  motion  for  reconsideration,  if  any, 
filed  with  it  to  be  transmitted  to  the  department  or  the  superior  court 
in  not  more  than  30  days.  For  the  proceedings  not  reported,  the  agency 
or  the  department  shall  cause  to  be  written  out  a  narrative  transcript 
of  all  evidence  and  proceedings  before  it  under  certificate  of  its  director 
or  examiner  or  other  official  conducting  such  hearings.  (Code  1933, 
§  88-305,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1986,  p.  1280,  §  1; 
Ga.  L.  2000,  p.  1589,  §  3.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1986,  in  para¬ 
graph  (a)(3)  the  paragraphs  (1)  through 
(6)  added  were  redesignated  as  subpara¬ 
graphs  (a)(3)(A)  through  (a)(3)(F),  respec¬ 
tively. 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589, 


§  16,  not  codified  by  the  General  Assem¬ 
bly,  provided  that  the  2000  amendment 
was  applicable  to  notices  delivered  on  or 
after  July  1,  2000. 

Law  reviews.  —  For  annual  survey  of 
administrative  law,  see  38  Mercer  L.  Rev. 
17  (1986). 
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Appeal  from  assessment  of  inspec¬ 
tion  fees.  —  O.C.G.A.  §  31-5-3  did  not 
provide  a  hotel,  motel,  and  restaurant 
association  with  an  avenue  of  administra¬ 
tive  appeal  from  a  county  board  of  health’s 
assessment  of  inspection  fees  since  there 
was  no  “proceeding”  or  hearing  conducted 


by  the  board  to  which  the  association 
could  have  been  a  party.  Aldridge  v.  Geor¬ 
gia  Hospitality  &  Travel  Ass’n,  251  Ga. 
234,  304  S.E.2d  708  (1983). 

Cited  in  Cobb  County  Health  Dep’t  v. 
Henson,  226  Ga.  801,  177  S.E.2d  710 
(1970). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  ALR.  —  Right  of  public  officer  or  board 

§§  39,89.  to  appeal  from  a  judicial  decision  affecting 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi-  his  or  its  order  or  decision,  117  ALR  216. 
ronment,  §  20  et  seq. 

31-5-4.  Testimony  or  production  of  evidence  by  compulsory 
process. 

The  testimony  of  any  witnesses  or  the  production  of  any  books, 
papers,  records,  documents,  physical  objects,  or  other  evidence  for 
inspection  may  be  compelled  by  any  superior  court  of  competent 
jurisdiction  on  application  of  the  department  or  any  county  board  of 
health  seeking  such  process.  (Code  1933,  §  88-303,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C. J.S.,  Health  and  Envi- 
§§  39,  89,  95  et  seq.  ronment,  §  20  et  seq. 

31-5-5.  (Effective  until  January  1,  2013.  See  note.)  Contents  of 
official  record  as  evidence;  classification  of  privileged 
materials. 

(a)  Any  order,  rule,  regulation,  or  any  other  document,  record,  or 
entry  contained  in  the  official  record  or  minutes  of  the  department  or  of 
any  county  board  of  health  shall  be  admissible  in  evidence  in  any 
proceeding  before  any  court  or  other  tribunal  in  this  state  where 
otherwise  admissible  and  not  privileged  or  confidential  under  this  Code 
section  when  certified  as  true  and  correct  by  and  duly  authorized  by  the 
director  at  the  county  level  and  the  examiner  at  the  state  level.  It  shall 
be  the  duty  of  the  director  or  examiner,  who  shall  be  custodian  of  such 
records,  to  furnish  and  certify  copies  of  the  record  or  other  evidence 
upon  payment  of  reasonable  costs  therefor.  Nothing  in  this  Code  section 
shall  be  construed  as  applying  to  Code  Section  12-5-175. 

(b)  The  department  and  county  boards  of  health  are  authorized  by 
regulation  to  classify  as  confidential  and  privileged  documents,  reports 
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and  other  information  and  data  obtained  by  them  from  persons,  firms, 
corporations,  municipalities,  counties,  and  other  public  authorities  and 
political  subdivisions,  where  such  matters  relate  to  secret  processes, 
formulas,  and  methods  or  where  such  matters  were  obtained  or 
furnished  on  a  confidential  basis.  All  matters  so  classified  shall  not  be 
subject  to  public  inspection  or  discovery  and  shall  not  be  subject  to 
production  or  disclosure  in  any  court  of  law  or  elsewhere  until  and 
unless  the  judge  of  the  court  of  competent  jurisdiction,  after  in  camera 
inspection,  determines  that  the  public  interest  requires  such  produc¬ 
tion  and  disclosure  or  that  such  production  and  disclosure  may  be 
necessary  in  the  interest  of  justice.  (Code  1933,  §  88-306,  enacted  by 
Ga.  L.  1964,  p.  499,  §  1.) 

Editor’s  notes.  —  Code  Section  31-5-5  and  the  second  version  becomes  effective 
is  set  out  twice  in  this  Code.  The  first  on  that  date, 
version  is  effective  until  January  1,  2013, 

JUDICIAL  DECISIONS 

Cited  in  Theragenics  Corp.  v.  Georgia 
Dep’t  of  Natural  Res.,  244  Ga.  App.  829, 

536  S.E.2d  613  (2000). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C. J.S.,  Health  and  Envi- 

§  95  et  seq.  ronment,  §  20  et  seq. 

31-5-5.  (Effective  January  1,  2013.  See  note.)  Classification  of 
confidential  and  privileged  materials. 

The  department  and  county  boards  of  health  are  authorized  by 
regulation  to  classify  as  confidential  and  privileged  documents,  reports 
and  other  information  and  data  obtained  by  them  from  persons,  firms, 
corporations,  municipalities,  counties,  and  other  public  authorities  and 
political  subdivisions,  where  such  matters  relate  to  secret  processes, 
formulas,  and  methods  or  where  such  matters  were  obtained  or 
furnished  on  a  confidential  basis.  All  matters  so  classified  shall  not  be 
subject  to  public  inspection  or  discovery  and  shall  not  be  subject  to 
production  or  disclosure  in  any  court  of  law  or  elsewhere  until  and 
unless  the  judge  of  the  court  of  competent  jurisdiction,  after  in  camera 
inspection,  determines  that  the  public  interest  requires  such  produc¬ 
tion  and  disclosure  or  that  such  production  and  disclosure  may  be 
necessary  in  the  interests  of  justice.  (Code  1933,  §  88-306,  enacted  by 
Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  2011,  p.  99,  §  42/HB  24.) 

The  2011  amendment,  effective  Janu-  or  any  other  document,  record,  or  entry 
ary  1,  2013,  deleted  former  subsection  (a),  contained  in  the  official  record  or  minutes 
which  read:  “Any  order,  rule,  regulation,  of  the  department  or  of  any  county  board 
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of  health  shall  be  admissible  in  evidence 
in  any  proceeding  before  any  court  or 
other  tribunal  in  this  state  where  other¬ 
wise  admissible  and  not  privileged  or  con¬ 
fidential  under  this  Code  section  when 
certified  as  true  and  correct  by  and  duly 
authorized  by  the  director  at  the  county 
level  and  the  examiner  at  the  state  level. 
It  shall  be  the  duty  of  the  director  or 
examiner,  who  shall  be  custodian  of  such 
records,  to  furnish  and  certify  copies  of  the 
record  or  other  evidence  upon  payment  of 
reasonable  costs  therefor.  Nothing  in  this 
Code  section  shall  be  construed  as  apply¬ 
ing  to  Code  Section  12-5-175.”;  deleted  the 
subsection  (b)  designation;  and  substi¬ 
tuted  “interests”  for  “interest”  near  the 

31-5-6.  Distribution  of  rules. 


end  of  the  last  sentence  of  this  Code  sec¬ 
tion.  See  editor’s  note  for  applicability. 

Editor’s  notes.  —  Code  Section  31-5-5 
is  set  out  twice  in  this  Code.  The  first 
version  is  effective  until  January  1,  2013, 
and  the  second  version  becomes  effective 
on  that  date. 

Ga.  L.  2011,  p.  99,  §  101/HB  24,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  this  Act  shall  apply  to  any 
motion  made  or  hearing  or  trial  com¬ 
menced  on  or  after  January  1,  2013. 

Law  reviews.  —  For  article,  “Evi¬ 
dence,”  see  27  Ga.  St.  U.L.  Rev.  1  (2011). 
For  article  on  the  2011  amendment  of  this 
Code  section,  see  28  Ga.  St.  U.L.  Rev.  1 
(2011). 


The  department  and  all  county  boards  of  health  are  directed  to 
prescribe  and  make  available  for  distribution  the  rules  of  practice  and 
procedure  to  implement  this  chapter.  (Code  1933,  §  88-308,  enacted  by 
Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§  95  et  seq.  ronment,  §  20  et  seq. 

31-5-7.  Application  of  this  chapter. 

This  chapter  shall  apply  to  all  other  chapters  of  this  title  and  all 
amendments  hereafter  enacted  with  respect  thereto  unless  provided 
otherwise  expressly  or  by  necessary  implication.  (Code  1933,  §  88-309, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

31-5-8.  Penalty  for  violations  of  the  provisions  of  this  title. 

Any  person  violating  the  provisions  of  this  title  shall  be  guilty  of  a 
misdemeanor,  provided  that  this  Code  section  shall  not  apply  to 
violations  of  the  provisions  of  Chapter  20,  22,  or  24  of  this  title.  (Code 
1933,  §  88-301,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Culverhouse  v.  Atlanta  Ass’n 
for  Convalescent  Aged  Persons,  127  Ga. 

App.  574,  194  S.E.2d  299  (1972). 
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C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  88. 

31-5-9.  Injunctions  for  enjoining  violations  of  the  provisions  of 
this  title;  supersedeas;  attachment  for  contempt;  injunc¬ 
tions  to  abate  public  nuisances;  where  actions  may  be 
instituted. 

(a)  The  Department  of  Public  Health  and  all  county  boards  of  health 
and  the  Department  of  Community  Health,  as  appropriate,  are  empow¬ 
ered  to  institute  appropriate  proceedings  for  injunction  in  the  courts  of 
competent  jurisdiction  in  this  state  for  the  purpose  of  enjoining  a 
violation  of  any  provision  of  this  title  as  now  existing  or  as  may  be 
hereafter  amended  or  of  any  regulation  or  order  duly  issued  by  the 
department,  any  county  board  of  health,  or  the  Department  of  Commu¬ 
nity  Health  provided  that  this  Code  section  shall  not  apply  to  violations 
of  the  provisions  of  Chapter  20  of  this  title.  The  department,  the  county 
boards  of  health,  and  the  Department  of  Community  Health,  as 
appropriate,  are  also  empowered  to  maintain  action  for  injunction  to 
abate  any  public  nuisance  which  is  injurious  to  the  public  health,  safety, 
or  comfort.  Such  actions  may  be  maintained  notwithstanding  the  fact 
that  such  violation  also  constitutes  a  crime  and  notwithstanding  that 
other  adequate  remedies  at  law  exist.  Such  actions  may  be  instituted  in 
the  name  of  the  department,  any  county  board,  or  the  Department  of 
Community  Health,  as  the  case  may  be,  in  the  county  in  which  a 
violation  of  any  provision  of  this  title  occurs.  For  purposes  of  this  Code 
section,  the  county  boards  of  health  are  declared  to  be  legal  entities 
capable  of  maintaining  actions  in  their  respective  names  without 
naming  the  individuals  constituting  such  board,  or  acting  on  behalf  of 
the  department,  as  the  case  may  be. 

(b)  Notwithstanding  the  provisions  of  Code  Section  5-6-13,  an  appeal 
or  a  notice  of  intent  to  appeal  an  adjudication  of  contempt  of  court  of  a 
party  subject  to  an  interlocutory  or  final  judgment  in  a  court  action  for 
an  injunction  instituted  under  authority  of  this  Code  section  for  a 
violation  of  a  licensing  requirement  of  this  title  shall  not  operate  as  a 
supersedeas  unless  it  is  so  ordered  by  the  court;  provided,  however,  that 
the  court  may  grant  a  supersedeas  in  such  a  case  after  making  a  finding 
that  the  health,  safety,  or  welfare  of  the  recipients  of  the  services  will 
not  be  substantially  harmed  by  the  issuance  of  the  stay. 

(c)  Unless  otherwise  ordered  by  the  court  pursuant  to  subsection  (b) 
of  this  Code  section,  an  interlocutory  or  final  judgment  in  an  action 
granting  an  injunction  under  this  Code  section  may  be  enforced  by 
attachment  for  contempt.  (Code  1933,  §  88-302,  enacted  by  Ga.  L.  1964, 
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p.  499,  §  1;  Ga.  L.  1997,  p.  544,  §  1;  Ga.  L.  1998,  p.  128,  §  31;  Ga.  L. 
2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  5-10/HB  214.) 

The  2011  amendment,  effective  July  stituted  “department,  the  county  boards” 
1,  2011,  in  subsection  (a),  inserted  “and  for  “department  and  the  county  boards”  in 
the  Department  of  Community  Health,  as  the  second  sentence,  and  substituted  “de- 
appropriate,”  in  the  first  and  second  sen-  partment,  any  county  board”  for  “depart- 
tences,  inserted  “or  the  Department  of  ment  or  any  county  board”  in  the  fourth 
Community  Health”  in  the  first  and  fourth  sentence. 

sentences,  substituted  “Department  of  Law  reviews.  —  For  article  on  the 
Public  Health”  for  “Department  of  Com-  2011  amendment  of  this  Code  section,  see 
munity  Health”  near  the  beginning,  sub-  28  Ga.  St.  U.L.  Rev.  147  (2011). 

JUDICIAL  DECISIONS 

Cited  in  Cobb  County  Health  Dep’t  v.  Health,  227  Ga.  451,  181  S.E.2d  487 
Henson,  226  Ga.  801,  177  S.E.2d  710  (1971). 

(1970);  Cason  v.  Upson  County  Bd.  of 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C. J.S.,  Health  and  Envi- 
§§  93,  103  et  seq.  ronment,  §§  87,  93. 

31-5-10.  Notifying  department  or  board  of  health  of  conditions 
on  private  property  which  are  injurious  to  the  public; 
inspection  warrant;  notice  to  owner  and  occupant; 
abatement. 

(a)  The  provisions  of  this  Code  section  shall  apply  only  in  those 
counties  of  this  state  having  a  population  of  450,000  or  more  according 
to  the  United  States  decennial  census  of  1980  or  any  future  such 
census. 

(b)  Any  person  who  knows  or  suspects  that  a  condition  exists  on 
private  property,  which  condition  is  injurious  to  the  public  health, 
safety,  or  comfort,  shall  immediately  notify  the  department  or  the 
county  board  of  health.  Upon  receiving  such  notice,  the  department  or 
the  county  board  of  health  shall  be  authorized  to  obtain  an  inspection 
warrant  as  provided  in  Code  Section  31-5-21.  If  the  department  or  the 
county  board  of  health  determines  that  there  exists  a  condition  which  is 
injurious  to  the  public  health,  safety,  or  comfort,  the  department  or 
county  board  of  health  shall,  by  registered  or  certified  mail  or  statutory 
overnight  delivery  with  return  receipt  requested,  notify  the  occupants 
of  the  property  and,  if  different  from  the  occupant,  the  person,  firm,  or 
corporation  which  owns  the  property.  Notice  to  the  owner  shall  be  sent 
to  the  address  shown  on  the  county  or  municipal  property  tax  records. 

(c)  If  the  department  or  the  county  board  of  health  brings  an  action 
for  injunction  to  abate  a  public  nuisance  which  is  injurious  to  the  public 
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health,  safety,  or  comfort,  process  shall  be  served  on  the  occupants  of 
the  property  and  on  any  person,  firm,  or  corporation  having  any  interest 
in  the  property  according  to  the  county  property  records.  Service  shall 
be  made  in  accordance  with  Code  Section  9-11-4;  and,  if  any  person, 
firm,  or  corporation  to  be  served  resides  outside  the  state,  has  departed 
the  state,  cannot,  after  due  diligence,  be  found  within  the  state,  or 
conceals  himself  to  avoid  the  service  of  summons,  the  judge  or  clerk 
may  make  an  order  that  the  service  be  made  by  publication  of  summons 
as  provided  in  Code  Section  9-11-4. 

(d)  In  addition  to  any  form  of  relief  ordered  by  the  court,  the  superior 
court  may,  as  a  part  of  its  order,  authorize  the  department  or  the  county 
board  of  health  to  take  appropriate  action  to  abate  such  public  nui¬ 
sance.  Any  cost  incurred  by  the  department  or  the  county  board  of 
health  to  abate  such  nuisance  shall  constitute  a  lien  against  the 
property,  and  such  lien  shall  have  the  same  status  and  priority  as  a  lien 
for  taxes.  (Code  1981,  §  31-5-10,  enacted  by  Ga.  L.  1985,  p.  388,  §  1; 
Ga.  L.  2000,  p.  1589,  §  3.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  was  applicable  to  notices  delivered  on  or 
§  16,  not  codified  by  the  General  Assem-  after  July  1,  2000. 
bly,  provided  that  the  2000  amendment 

JUDICIAL  DECISIONS 


County’s  recovery  of  compensatory 
damages  not  authorized.  —  When  a 
county  recovered,  identified,  and  properly 
disposed  of  bodies  found  at  a  cremato¬ 
rium,  O.C.G.A.  §§  31-5-10(d)  and 
41-2-9(a)(7)  did  not  authorize  the  county 
to  recover  the  county’s  costs  of  doing  so  as 
compensatory  damages  in  a  tort  action 
against  the  crematorium,  funeral  homes, 


and  funeral  directors  alleging  negligence 
and  public  nuisance  claims;  §§  31-5-10 
and  41-2-9  do  not  authorize  a  county  to 
obtain  compensatory  damages  in  a  tort 
action  as  a  means  of  redress  for  abating  a 
public  nuisance.  Walker  County  v. 
Tri-State  Crematory,  284  Ga.  App.  34,  643 
S.E.2d  324  (2007). 
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ALR.  —  Construction  and  application  “Free  Public  Services  Doctrine,”  32 
of  “Municipal  Cost  Recovery  Rule,”  or  ALR6th  261. 

ARTICLE  2 

INSPECTION  WARRANTS 

Cross  references.  —  Further  provi-  in  enforcement  of  public  health  laws, 
sions  regarding  use  of  inspection  warrants  §  37-1-70  et  seq. 
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ALR.  —  Propriety  of  state  or  local  gov-  search  —  post-Camara  cases,  53  ALR4th 
ernment  health  officer’s  warrantless  1168. 
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31-5-20.  “Inspection  warrant”  defined. 

As  used  in  this  chapter,  the  term  “inspection  warrant”  means  a 
warrant  authorizing  a  search  or  inspection  of  private  property  where 
such  a  search  or  inspection  is  one  that  is  necessary  for  the  enforcement 
of  any  of  the  provisions  of  laws  authorizing  licensure,  inspection,  or 
regulation  by  the  Department  of  Public  Health  or  a  local  agency  thereof 
or  by  the  Department  of  Community  Health.  (Code  1933,  §  88-301A, 
enacted  by  Ga.  L.  1975,  p.  693,  §  1;  Ga.  L.  1982,  p.  1667,  §§  1,  2;  Ga.  L. 
2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  5-11/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”,  and  added  “or  by  the  Department 
of  Community  Health”  at  the  end  of  this 
Code  section. 

31-5-21.  Persons  who  may  obtain  inspection  warrants;  authori¬ 
zation  of  searches  and  inspections  of  property. 


The  commissioner  or  the  commissioner  of  community  health  or  his  or 
her  delegate  or  the  director  of  any  county  board  of  health,  in  addition  to 
other  procedures  now  or  hereafter  provided,  may  obtain  an  inspection 
warrant  under  the  conditions  specified  in  this  chapter.  Such  warrant 
shall  authorize  the  commissioner  or  the  commissioner  of  community 
health  or  the  director  of  any  county  board  of  health,  or  the  agents  of  any, 
or  the  Department  of  Agriculture,  as  appropriate,  to  conduct  a  search  or 
inspection  of  property,  either  with  or  without  the  consent  of  the  person 
whose  property  is  to  be  searched  or  inspected,  if  such  search  or 
inspection  is  one  that  is  elsewhere  authorized  under  the  rules  and 
regulations  duly  promulgated  under  this  title  or  any  provision  of  law 
which  authorizes  licensure,  inspection,  or  regulation  by  the  Depart¬ 
ment  of  Public  Health  or  a  local  agency  thereof  or  by  the  Department  of 
Community  Health.  (Code  1933,  §  88-302A,  enacted  by  Ga.  L.  1975,  p. 
693,  §  1;  Ga.  L.  1982,  p.  1667,  §§  1,  2;  Ga.  L.  1998,  p.  128,  §  31;  Ga.  L. 
2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  5-12/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  inserted  “or  the  commissioner  of 
community  health”  near  the  beginning  of 
the  first  and  second  sentences;  inserted 
“or  her”  in  the  first  sentence;  and,  in  the 
second  sentence,  substituted  “agents  of 
any”  for  “agents  of  either”,  substituted 
“Department  of  Public  Health”  for  “De¬ 


partment  of  Community  Health”,  and 
added  “or  by  the  Department  of  Commu¬ 
nity  Health”  at  the  end. 

Cross  references.  —  Search  warrants 
generally,  §  17-5-20  et  seq. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§§  58,  60,  66,  72,  73,  86,  88.  ronment,  §§  51  et  seq.,  71,  84  et  seq. 

31-5-22.  Issuance;  grounds. 

(a)  Inspection  warrants  shall  be  issued  only  by  a  judge  of  a  court  of 
record  whose  territorial  jurisdiction  encompasses  the  property  to  be 
inspected. 

(b)  The  issuing  judge  shall  issue  the  warrant  when  he  is  satisfied 
that  the  following  conditions  are  met: 

(1)  The  one  seeking  the  warrant  must  establish  under  oath  or 
affirmation  that  the  property  to  be  inspected  is  to  be  inspected  as  a 
part  of  a  legally  authorized  program  of  inspection  which  includes  that 
property  or  that  there  is  probable  cause  for  believing  that  there  is  a 
condition,  object,  activity,  or  circumstance  which  legally  justifies  such 
an  inspection  of  that  property;  and 

(2)  The  issuing  judge  determines  that  the  issuance  of  the  warrant 
is  authorized  by  this  chapter.  (Code  1933,  §§  88-303A,  88-304A, 
enacted  by  Ga.  L.  1975,  p.  693,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S. ,  Health  and  Envi- 
§§  58,  60,  66,  72,  73.  ronment,  §  84  et  seq. 

31-5-23.  Contents. 

The  inspection  warrant  shall  be  validly  issued  only  if  it  meets  the 
following  requirements: 

(1)  The  warrant  is  attached  to  the  affidavit  required  to  be  made  in 
order  to  obtain  the  warrant; 

(2)  The  warrant  describes,  either  directly  or  by  reference  to  the 
affidavit,  the  property  upon  which  the  inspection  is  to  occur  and  is 
sufficiently  accurate  that  the  executor  of  the  warrant  and  the  owner 
or  possessor  of  the  property  can  reasonably  determine  from  it  the 
property  of  which  the  warrant  authorizes  an  inspection; 

(3)  The  warrant  indicates  the  conditions,  objects,  activities,  or 
circumstances  which  the  inspection  is  intended  to  check  or  reveal; 
and 

(4)  The  warrant  refers,  in  general  terms,  to  the  statutory  or 
regulatory  provisions  sought  to  be  enforced.  (Code  1933,  §  88-305A, 
enacted  by  Ga.  L.  1975,  p.  693,  §  1.) 
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C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  84  et  seq. 


31-5-24.  Exclusion  of  evidence  obtained. 

No  facts  discovered  or  evidence  obtained  in  an  inspection  conducted 
under  authority  of  an  inspection  warrant  issued  pursuant  to  this 
chapter  shall  be  competent  as  evidence  in  any  criminal  proceeding 
against  any  party  (Code  1933,  §  88-306A,  enacted  by  Ga.  L.  1975,  p. 
693,  §  1.) 


RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  84  et  seq. 
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CHAPTER  5A 

DEPARTMENT  OF  COMMUNITY  HEALTH 


Sec. 

31-5A-1  through  31-5A-8.  Redesignated. 


31-5A-1  through  31-5A-8. 

Eclitor’s  notes.  —  Ga.  L.  2009,  p.  453,  designated  former  Chapter  5A  of  Title  31 
§  1-1/HB  228,  effective  July  1,  2009,  re-  as  present  Chapter  2  of  Title  31. 
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CHAPTER  6 

STATE  HEALTH  PLANNING 
AND  DEVELOPMENT 


Sec. 

31-6-1. 

31-6-2. 


Article  1 

General  Provisions 


Declaration  of  policy. 
Definitions. 


Article  2 
Organization 

31-6-20.  Health  Strategies  Council  gen¬ 
erally  [Repealed]. 

31-6-21.  Department  of  Community 
Health  generally. 

31-6-21.1.  Procedures  for  rule  making  by 
Department  of  Community 
Health. 

31-6-22.  Commissioner  of  department 
[Repealed] . 

Article  3 

Certificate  of  Need  Program 

31-6-40.  Certificate  of  need  required  for 
new  institutional  health  ser¬ 
vices;  exemption. 

31-6-40.1.  Acquisition  of  health  care  facil¬ 
ities;  penalty  for  failure  to  no¬ 
tify  the  department;  limitation 
on  applications;  agreement  to 
care  for  indigent  patients;  re¬ 
quirements  for  destination 
cancer  hospitals;  notice  and 
hearing  provisions  for  penal¬ 
ties  authorized  under  this 
Code  section. 

31-6-40.2.  New  perinatal  services. 

31-6-41.  Scope  and  term  of  validity  of 
certificate. 

31-6-42.  Qualifications  for  issuance  of 
certificate. 


Sec. 

31-6-43. 

31-6-44. 

31-6-44.1. 

31-6-45. 


31-6-45.1. 

31-6-45.2. 


Acceptance  or  rejection  of  ap¬ 
plication  for  certificate. 
Certificate  of  Need  Appeal 
Panel. 

Judicial  review. 

Revocation  of  certificate  of 
need;  enforcement  of  chapter; 
regulatory  investigations  and 
examinations. 

Automatic  revocation  of  certif¬ 
icate  of  need  or  authority. 
Participation  as  Medicaid  pro¬ 
vider  requirement;  termina¬ 
tion  by  health  care  facility  of 
participation  as  provider  of 
medical  assistance;  monetary 
penalty. 

Annual  report  by  department. 
Exemptions  from  chapter. 

Prior  notice  and  approval  of 
certain  activities. 

Prior  entities  abolished;  trans¬ 
fer  of  contractual  obligations. 
Transitional  provisions. 
Application  of  review  proce¬ 
dures  to  expenditures  under 
Section  1122  of  the  federal  So¬ 
cial  Security  Act. 

Article  4 

Reports 

Reports  to  the  department  by 
certain  health  care  facilities 
and  all  ambulatory  surgical 
centers  and  imaging  centers. 

Article  5 

State  Commission  on  the  Efficacy  of 
the  Certificate  of  Need  Program 

31-6-90  through  31-6-95  [Repealed]. 


31-6-46. 

31-6-47. 

31-6-47.1. 

31-6-48. 

31-6-49. 

31-6-50. 


31-6-70. 


Cross  references.  —  Administration 
of  mental  health  and  developmental  dis¬ 
abilities  services  generally,  T.  37,  C.  2. 
Editor’s  notes.  —  Ga.  L.  1983,  p.  1566, 


§  1  effective  July  1,  1983,  repealed  the 
Code  sections  formerly  codified  at  this 
chapter,  also  pertaining  to  state  health 
planning  and  development,  and  enacted 
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the  current  chapter.  The  former  chapter 
consisted  of  Code  Sections  31-6-1,  31-6-2, 
31-6-20  through  31-6-28,  and  31-6-40 
through  31-6-51  and  was  based  on  Ga.  L. 
1978,  p.  941,  §  4;  Ga.  L.  1979,  p.  1109, 
§§  1-3;  and  Ga.  L.  1982,  p.  3,  §  31. 

Administrative  rules  and  regula¬ 
tions.  —  Administration,  Official  Compi¬ 
lation  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Commu¬ 
nity  Health,  Health  Planning,  Chapter 
111-2-1. 


Certificate  of  need,  Official  Compilation 
of  the  Rules  and  Regulations  of  the  State 
of  Georgia,  Department  of  Community 
Health,  Health  Planning,  Chapter 
111-2-2. 

Patient’s  right  to  independent  review, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Community  Health,  Health  Plan¬ 
ning,  Chapter  111-2-3. 


JUDICIAL  DECISIONS 


Enforcement  of  chapter.  —  Prior  to 
the  1983  reenactment,  O.C.G.A.  Ch.  6,  T. 
31  authorized  a  health  planning  agency  to 
bring  an  action  to  enforce  provisions  of 
that  chapter,  but  did  not  give  standing  to 


a  competitor  of  a  health  service  provider. 
Executive  Comm.  v.  Metro  Ambulance 
Servs.,  Inc.,  250  Ga.  61,  296  S.E.2d  547 
(1982). 


RESEARCH  REFERENCES 


ALR.  —  Regulation  of  practice  of  acu¬ 
puncture,  17  ALR4th  964. 


ARTICLE  1 

GENERAL  PROVISIONS 


RESEARCH  REFERENCES 


Am.  Jur.  Proof  of  Facts.  —  Denial  of 
Hospital  Staff  Privileges,  1  POF2d  65. 

Hospital’s  Failure  to  Supervise  Private 
Physician  Using  Hospital  Facilities,  6 
POF2d  647. 

Hospital  Liability  for  Negligent  Selec¬ 
tion  of  Staff  Physician,  14  POF3d  433. 

Hospital  Liability  for  Negligent  Reten¬ 
tion  of  Staff  Physician,  15  POF3d  181. 


Discrimination  in  Provision  of  Medical 
Services  on  Basis  of  Disability,  49  POF3d 
1. 

Liability  of  Physician  for  Improper  Re¬ 
ferral  of  Patients  to  a  Medical  Care  Facil¬ 
ity  in  which  Physician  has  a  Financial 
Interest,  61  POF3d  245. 

Liability  of  Health  Maintenance  Orga¬ 
nizations,  66  POF3d  1. 


31-6-1.  Declaration  of  policy. 

The  policy  of  this  state  and  the  purposes  of  this  chapter  are  to  ensure 
access  to  quality  health  care  services  and  to  ensure  that  health  care 
services  and  facilities  are  developed  in  an  orderly  and  economical 
manner  and  are  made  available  fo  all  citizens  and  that  only  those 
health  care  services  found  to  be  in  the  public  interest  shall  be  provided 
in  this  state.  To  achieve  such  public  policy  and  purposes,  it  is  essential 
that  appropriate  health  planning  activities  be  undertaken  and  imple¬ 
mented  and  that  a  system  of  mandatory  review  of  new  institutional 
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health  services  be  provided.  Health  care  services  and  facilities  should 
be  provided  in  a  manner  that  avoids  unnecessary  duplication  of 
services,  that  is  cost  effective,  that  provides  quality  health  care  ser¬ 
vices,  and  that  is  compatible  with  the  health  care  needs  of  the  various 
areas  and  populations  of  the  state.  (Code  1981,  §  31-6-1,  enacted  by  Ga. 
L.  1983,  p.  1566,  §  1;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433.) 

Code  Commission  notes.  —  Pursuant  §  3-1/SB  433,  not  codified  by  the  General 
to  Code  Section  28-9-5,  in  2008,  the  second  Assembly,  provides  that  the  amendment 
occurrence  of  “and”  was  deleted  preceding  to  this  Code  section  shall  only  apply  to 
purposes,  it  is  essential”  in  the  second  applications  submitted  on  or  after  July  1, 
sentence.  2008 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 

JUDICIAL  DECISIONS 

Cited  in  St.  Joseph’s  Hosp.  v.  Hospital  Dep’t  of  Cmty.  Health,  Div.  of  Health  Plan- 
Corp.  of  Am.,  795  F.2d  948  (11th  Cir.  ningv.  Gwinnett  Hosp.  Sys.,  262  Ga.App. 
1986);  HCA  Health  Servs.,  Inc.  v.  Roach,  879,  586  S.E.2d  762  (2003) 

263  Ga.  798,  439  S.E.2d  494  (1994);  Ga. 

RESEARCH  REFERENCES 


C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
ronment,  §  9. 

31-6-2.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Ambulatory  surgical  center  or  obstetrical  facility”  means  a 
public  or  private  facility,  not  a  part  of  a  hospital,  which  provides 
surgical  or  obstetrical  treatment  performed  under  general  or  regional 
anesthesia  in  an  operating  room  environment  to  patients  not  requir¬ 
ing  hospitalization. 

(2)  “Application”  means  a  written  request  for  a  certificate  of  need 
made  to  the  department,  containing  such  documentation  and  infor¬ 
mation  as  the  department  may  require. 

(3)  “Basic  perinatal  services”  means  providing  basic  inpatient  care 
for  pregnant  women  and  newborns  without  complications;  managing 
perinatal  emergencies;  consulting  with  and  referring  to  specialty  and 
subspecialty  hospitals;  identifying  high-risk  pregnancies;  providing 
follow-up  care  for  new  mothers  and  infants;  and  providing  public/ 
community  education  on  perinatal  health. 

(4)  “Bed  capacity”  means  space  used  exclusively  for  inpatient  care, 
including  space  designed  or  remodeled  for  inpatient  beds  even  though 
temporarily  not  used  for  such  purposes.  The  number  of  beds  to  be 
counted  in  any  patient  room  shall  be  the  maximum  number  for  which 


112 


31-6-2 


STATE  HEALTH  PLANNING  AND  DEVELOPMENT 


31-6-2 


adequate  square  footage  is  provided  as  established  by  rules  of  the 
department,  except  that  single  beds  in  single  rooms  shall  be  counted 
even  if  the  room  contains  inadequate  square  footage. 

(5)  “Board”  means  the  Board  of  Community  Health. 

(6)  “Certificate  of  need”  means  an  official  determination  by  the 
department,  evidenced  by  certification  issued  pursuant  to  an  appli¬ 
cation,  that  the  action  proposed  in  the  application  satisfies  and 
complies  with  the  criteria  contained  in  this  chapter  and  rules 
promulgated  pursuant  hereto. 

(7)  “Certificate  of  Need  Appeal  Panel”  or  “appeal  panel”  means  the 
panel  of  independent  hearing  officers  created  pursuant  to  Code 
Section  31-6-44  to  conduct  appeal  hearings. 

(8)  “Clinical  health  services”  means  diagnostic,  treatment,  or  re¬ 
habilitative  services  provided  in  a  health  care  facility,  or  parts  of  the 
physical  plant  where  such  services  are  located  in  a  health  care 
facility,  and  includes,  but  is  not  limited  to,  the  following:  radiology 
and  diagnostic  imaging,  such  as  magnetic  resonance  imaging  and 
positron  emission  tomography;  radiation  therapy;  biliary  lithotripsy; 
surgery;  intensive  care;  coronary  care;  pediatrics;  gynecology;  obstet¬ 
rics;  general  medical  care;  medical/surgical  care;  inpatient  nursing 
care,  whether  intermediate,  skilled,  or  extended  care;  cardiac  cathe¬ 
terization;  open-heart  surgery;  inpatient  rehabilitation;  and  alcohol, 
drug  abuse,  and  mental  health  services. 

(9)  “Commissioner”  means  the  commissioner  of  community  health. 

(10)  “Consumer”  means  a  person  who  is  not  employed  by  any 
health  care  facility  or  provider  and  who  has  no  financial  or  fiduciary 
interest  in  any  health  care  facility  or  provider. 

(11)  “Continuing  care  retirement  community”  means  an  organiza¬ 
tion,  whether  operated  for  profit  or  not,  whose  owner  or  operator 
undertakes  to  provide  shelter,  food,  and  either  nursing  care  or 
personal  services,  whether  such  nursing  care  or  personal  services  are 
provided  in  the  facility  or  in  another  setting,  and  other  services,  as 
designated  by  agreement,  to  an  individual  not  related  by  consanguin¬ 
ity  or  affinity  to  such  owner  or  operator  providing  such  care  pursuant 
to  an  agreement  for  a  fixed  or  variable  fee,  or  for  any  other  remuner¬ 
ation  of  any  type,  whether  fixed  or  variable,  for  the  period  of  care, 
payable  in  a  lump  sum  or  lump  sum  and  monthly  maintenance 
charges  or  in  installments.  Agreements  to  provide  continuing  care 
include  agreements  to  provide  care  for  any  duration,  including 
agreements  that  are  terminable  by  either  party. 

(12)  “Department”  means  the  Department  of  Community  Health 
established  under  Chapter  2  of  this  title. 
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(13)  “Destination  cancer  hospital”  means  an  institution  with  a 
licensed  bed  capacity  of  50  or  less  which  provides  diagnostic,  thera¬ 
peutic,  treatment,  and  rehabilitative  care  services  to  cancer  inpa¬ 
tients  and  outpatients,  by  or  under  the  supervision  of  physicians,  and 
whose  proposed  annual  patient  base  is  composed  of  a  minimum  of  65 
percent  of  patients  who  reside  outside  of  the  State  of  Georgia. 

(14)  “Develop,”  with  reference  to  a  project,  means: 

(A)  Constructing,  remodeling,  installing,  or  proceeding  with  a 
project,  or  any  part  of  a  project,  or  a  capital  expenditure  project,  the 
cost  estimate  for  which  exceeds  $2.5  million;  or 

(B)  The  expenditure  or  commitment  of  funds  exceeding  $1 
million  for  orders,  purchases,  leases,  or  acquisitions  through  other 
comparable  arrangements  of  major  medical  equipment;  provided, 
however,  that  this  shall  not  include  build-out  costs,  as  defined  by 
the  department,  but  shall  include  all  functionally  related  equip¬ 
ment,  software,  and  any  warranty  and  services  contract  costs  for 
the  first  five  years. 

Notwithstanding  subparagraphs  (A)  and  (B)  of  this  paragraph,  the 
expenditure  or  commitment  or  incurring  an  obligation  for  the  expen¬ 
diture  of  funds  to  develop  certificate  of  need  applications,  studies, 
reports,  schematics,  preliminary  plans  and  specifications,  or  working 
drawings  or  to  acquire,  develop,  or  prepare  sites  shall  not  be 
considered  to  be  the  developing  of  a  project. 

(15)  “Diagnostic  imaging”  means  magnetic  resonance  imaging, 
computed  tomography  (CT)  scanning,  positron  emission  tomography 
(PET)  scanning,  positron  emission  tomography/computed  tomogra¬ 
phy,  and  other  advanced  imaging  services  as  defined  by  the  depart¬ 
ment  by  rule,  but  such  term  shall  not  include  X-rays,  fluoroscopy,  or 
ultrasound  services. 

(16)  “Diagnostic,  treatment,  or  rehabilitation  center”  means  any 
professional  or  business  undertaking,  whether  for  profit  or  not  for 
profit,  which  offers  or  proposes  to  offer  any  clinical  health  service  in 
a  setting  which  is  not  part  of  a  hospital;  provided,  however,  that  any 
such  diagnostic,  treatment,  or  rehabilitation  center  that  offers  or 
proposes  to  offer  surgery  in  an  operating  room  environment  and  to 
allow  patients  to  remain  more  than  23  hours  shall  be  considered  a 
hospital  for  purposes  of  this  chapter. 

(17)  “Health  care  facility”  means  hospitals;  destination  cancer 
hospitals;  other  special  care  units,  including  but  not  limited  to 
podiatric  facilities;  skilled  nursing  facilities;  intermediate  care  facil¬ 
ities;  personal  care  homes;  ambulatory  surgical  centers  or  obstetrical 
facilities;  health  maintenance  organizations;  home  health  agencies; 
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and  diagnostic,  treatment,  or  rehabilitation  centers,  but  only  to  the 
extent  paragraph  (3)  or  (7),  or  both  paragraphs  (3)  and  (7),  of 
subsection  (a)  of  Code  Section  31-6-40  are  applicable  thereto. 

(18)  “Health  maintenance  organization”  means  a  public  or  private 
organization  organized  under  the  laws  of  this  state  which: 

(A)  Provides  or  otherwise  makes  available  to  enrolled  partici¬ 
pants  health  care  services,  including  at  least  the  following  basic 
health  care  services:  usual  physicians’  services,  hospitalization, 
laboratory,  X-ray,  emergency  and  preventive  services,  and 
out-of-area  coverage; 

(B)  Is  compensated,  except  for  copayments,  for  the  provision  of 
the  basic  health  care  services  listed  in  subparagraph  (A)  of  this 
paragraph  to  enrolled  participants  on  a  predetermined  periodic 
rate  basis;  and 

(C)  Provides  physicians’  services  primarily: 

(i)  Directly  through  physicians  who  are  either  employees  or 

partners  of  such  organization;  or 

(ii)  Through  arrangements  with  individual  physicians  orga¬ 
nized  on  a  group  practice  or  individual  practice  basis. 

(19)  “Health  Strategies  Council”  or  “council”  means  the  body 
created  by  this  chapter  to  advise  the  department. 

(20)  “Home  health  agency”  means  a  public  agency  or  private 
organization,  or  a  subdivision  of  such  an  agency  or  organization, 
which  is  primarily  engaged  in  providing  to  individuals  who  are  under 
a  written  plan  of  care  of  a  physician,  on  a  visiting  basis  in  the  places 
of  residence  used  as  such  individuals’  homes,  part-time  or  intermit¬ 
tent  nursing  care  provided  by  or  under  the  supervision  of  a  registered 
professional  nurse,  and  one  or  more  of  the  following  services: 

(A)  Physical  therapy; 

(B)  Occupational  therapy; 

(C)  Speech  therapy; 

(D)  Medical  social  services  under  the  direction  of  a  physician;  or 

(E)  Part-time  or  intermittent  services  of  a  home  health  aide. 

(21)  “Hospital”  means  an  institution  which  is  primarily  engaged  in 
providing  to  inpatients,  by  or  under  the  supervision  of  physicians, 
diagnostic  services  and  therapeutic  services  for  medical  diagnosis, 
treatment,  and  care  of  injured,  disabled,  or  sick  persons  or  rehabili¬ 
tation  services  for  the  rehabilitation  of  injured,  disabled,  or  sick 
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persons.  Such  term  includes  public,  private,  psychiatric,  rehabilita¬ 
tive,  geriatric,  osteopathic,  and  other  specialty  hospitals. 

(22)  “Intermediate  care  facility”  means  an  institution  which  pro¬ 
vides,  on  a  regular  basis,  health  related  care  and  services  to  individ¬ 
uals  who  do  not  require  the  degree  of  care  and  treatment  which  a 
hospital  or  skilled  nursing  facility  is  designed  to  provide  but  who, 
because  of  their  mental  or  physical  condition,  require  health  related 
care  and  services  beyond  the  provision  of  room  and  board. 

(23)  “Joint  venture  ambulatory  surgical  center”  means  a  free¬ 
standing  ambulatory  surgical  center  that  is  jointly  owned  by  a 
hospital  in  the  same  county  as  the  center  or  a  hospital  in  a  contiguous 
county  if  there  is  no  hospital  in  the  same  county  as  the  center  and  a 
single  group  of  physicians  practicing  in  the  center  and  that  provides 
surgery  in  a  single  specialty  as  defined  by  the  department;  provided, 
however,  that  general  surgery,  a  group  practice  which  includes  one  or 
more  physiatrists  who  perform  services  that  are  reasonably  related  to 
the  surgical  procedures  performed  in  the  center,  and  a  group  practice 
in  orthopedics  which  includes  plastic  hand  surgeons  with  a  certificate 
of  added  qualifications  in  Surgery  of  the  Hand  from  the  American 
Board  of  Plastic  and  Reconstructive  Surgery  shall  be  considered  a 
single  specialty.  The  ownership  interest  of  the  hospital  shall  be  no 
less  than  30  percent  and  the  collective  ownership  of  the  physicians  or 
group  of  physicians  shall  be  no  less  than  30  percent. 

(24)  “New  and  emerging  health  care  service”  means  a  health  care 
service  or  utilization  of  medical  equipment  which  has  been  developed 
and  has  become  acceptable  or  available  for  implementation  or  use  but 
which  has  not  yet  been  addressed  under  the  rules  and  regulations 
promulgated  by  the  department  pursuant  to  this  chapter. 

(25)  “Nonclinical  health  services”  means  services  or  functions 
provided  or  performed  by  a  health  care  facility,  and  the  parts  of  the 
physical  plant  where  they  are  located  in  a  health  care  facility  that  are 
not  diagnostic,  therapeutic,  or  rehabilitative  services  to  patients  and 
are  not  clinical  health  services  defined  in  this  chapter. 

(26)  “Offer”  means  that  the  health  care  facility  is  open  for  the 
acceptance  of  patients  or  performance  of  services  and  has  qualified 
personnel,  equipment,  and  supplies  necessary  to  provide  specified 
clinical  health  services. 

(27)  “Operating  room  environment”  means  an  environment  which 
meets  the  minimum  physical  plant  and  operational  standards  spec¬ 
ified  in  the  rules  of  the  department  which  shall  consider  and  use  the 
design  and  construction  specifications  as  set  forth  in  the  Guidelines 
for  Design  and  Construction  of  Health  Care  Facilities  published  by 
the  American  Institute  of  Architects. 
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(28)  “Pediatric  cardiac  catheterization”  means  the  performance  of 
angiographic,  physiologic,  and,  as  appropriate,  therapeutic  cardiac 
catheterization  on  children  14  years  of  age  or  younger. 

(29)  “Person”  means  any  individual,  trust  or  estate,  partnership, 
limited  liability  company  or  partnership,  corporation  (including  as¬ 
sociations,  joint-stock  companies,  and  insurance  companies),  state, 
political  subdivision,  hospital  authority,  or  instrumentality  (includ¬ 
ing  a  municipal  corporation)  of  a  state  as  defined  in  the  laws  of  this 
state.  This  term  shall  include  all  related  parties,  including  individu¬ 
als,  business  corporations,  general  partnerships,  limited  partner¬ 
ships,  limited  liability  companies,  limited  liability  partnerships,  joint 
ventures,  nonprofit  corporations,  or  any  other  for  profit  or  not  for 
profit  entity  that  owns  or  controls,  is  owned  or  controlled  by,  or 
operates  under  common  ownership  or  control  with  a  person. 

(30)  “Personal  care  home”  means  a  residential  facility  that  is 
certified  as  a  provider  of  medical  assistance  for  Medicaid  purposes 
pursuant  to  Article  7  of  Chapter  4  of  Title  49  having  at  least  25  beds 
and  providing,  for  compensation,  protective  care  and  oversight  of 
ambulatory,  nonrelated  persons  who  need  a  monitored  environment 
but  who  do  not  have  injuries  or  disabilities  which  require  chronic  or 
convalescent  care,  including  medical,  nursing,  or  intermediate  care. 
Personal  care  homes  include  those  facilities  which  monitor  daily 
residents’  functioning  and  location,  have  the  capability  for  crisis 
intervention,  and  provide  supervision  in  areas  of  nutrition,  medica¬ 
tion,  and  provision  of  transient  medical  care.  Such  term  does  not 
include: 

(A)  Old  age  residences  which  are  devoted  to  independent  living 

units  with  kitchen  facilities  in  which  residents  have  the  option  of 

preparing  and  serving  some  or  all  of  their  own  meals;  or 

(B)  Boarding  facilities  which  do  not  provide  personal  care. 

(31)  “Project”  means  a  proposal  to  take  an  action  for  which  a 
certificate  of  need  is  required  under  this  chapter.  A  project  or 
proposed  project  may  refer  to  the  proposal  from  its  earliest  planning 
stages  up  through  the  point  at  which  the  new  institutional  health 
service  is  offered. 

(32)  “Rural  county”  means  a  county  having  a  population  of  less 
than  35,000  according  to  the  United  States  decennial  census  of  2000 
or  any  future  such  census. 

(33)  “Single  specialty  ambulatory  surgical  center”  means  an  am¬ 
bulatory  surgical  center  where  surgery  is  performed  in  the  offices  of 
an  individual  private  physician  or  single  group  practice  of  private 
physicians  if  such  surgery  is  performed  in  a  facility  that  is  owned, 
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operated,  and  utilized  by  such  physicians  who  also  are  of  a  single 
specialty;  provided,  however,  that  general  surgery,  a  group  practice 
which  includes  one  or  more  physiatrists  who  perform  services  that 
are  reasonably  related  to  the  surgical  procedures  performed  in  the 
center,  and  a  group  practice  in  orthopedics  which  includes  plastic 
hand  surgeons  with  a  certificate  of  added  qualifications  in  Surgery  of 
the  Hand  from  the  American  Board  of  Plastic  and  Reconstructive 
Surgery  shall  be  considered  a  single  specialty. 

(34)  “Skilled  nursing  facility”  means  a  public  or  private  institution 
or  a  distinct  part  of  an  institution  which  is  primarily  engaged  in 
providing  inpatient  skilled  nursing  care  and  related  services  for 
patients  who  require  medical  or  nursing  care  or  rehabilitation 
services  for  the  rehabilitation  of  injured,  disabled,  or  sick  persons. 

(35)  “Specialty  hospital”  means  a  hospital  that  is  primarily  or 
exclusively  engaged  in  the  care  and  treatment  of  one  of  the  following: 
patients  with  a  cardiac  condition,  patients  with  an  orthopedic  condi¬ 
tion,  patients  receiving  a  surgical  procedure,  or  patients  receiving 
any  other  specialized  category  of  services  defined  by  the  department. 
A  “specialty  hospital”  does  not  include  a  destination  cancer  hospital. 

(36)  “State  health  plan”  means  a  comprehensive  program  based  on 
recommendations  by  the  Health  Strategies  Council  and  the  board, 
approved  by  the  Governor,  and  implemented  by  the  State  of  Georgia 
for  the  purpose  of  providing  adequate  health  care  services  and 
facilities  throughout  the  state. 

(37)  “Uncompensated  indigent  or  charity  care”  means  the  dollar 
amount  of  “net  uncompensated  indigent  or  charity  care  after  direct 
and  indirect  (all)  compensation”  as  defined  by,  and  calculated  in 
accordance  with,  the  department’s  Hospital  Financial  Survey  and 
related  instructions. 

(38)  “Urban  county”  means  a  county  having  a  population  equal  to 
or  greater  than  35,000  according  to  the  United  States  decennial 
census  of  2000  or  any  future  such  census.  (Code  1981,  §  31-6-2, 
enacted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1984,  p.  22,  §  31;  Ga.  L. 
1989,  p.  1566,  §  1;  Ga.  L.  1989,  p.  1685,  §  1;  Ga.  L.  1991,  p.  94,  §  31; 
Ga.  L.  1991,  p.  1871,  §§  1-5.1;  Ga.  L.  1991,  p.  1880,  §  1;  Ga.  L.  1999, 
p.  296,  §§  3,  4,  22;  Ga.  L.  2007,  p.  173,  §  2A/HB  429;  Ga.  L.  2008,  p. 
12,  §  1-1/SB  433;  Ga.  L.  2009,  p.  8,  §  31/SB  46;  Ga.  L.  2009,  p.  453, 
§  1-8/HB  228.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1990,  a  mis¬ 
spelling  of  the  first  occurrence  of  “ser¬ 
vices”  in  paragraph  (15)  was  corrected. 

Pursuant  to  Code  Section  28-9-5,  in 
2008,  in  paragraph  (17),  a  semicolon  was 


deleted  at  the  end,  and,  in  paragraph  (23), 
“a  contiguous”  was  substituted  for  “an 
contiguous”  in  the  first  sentence. 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 
§  3-1/SB  433,  not  codified  by  the  General 
Assembly,  provides  that  the  amendment 
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to  this  Code  section  shall  only  apply  to 
applications  submitted  on  or  after  July  1, 


2008. 


JUDICIAL  DECISIONS 


Certificate  of  need.  —  Division  of 
Health  Planning  granting  a  certificate  of 
need  was  not  arbitrary  and  capricious  as 
the  proposed  new  institutional  health  ser¬ 
vice  was  reasonably  consistent  with  the 
relevant  goals  and  objectives  of  the  State 
Health  Plan  as  set  forth  in  Ga.  Comp.  R.  & 
Regs.  r.  272-2-. 08(b)(1),  and  it  did  not  err 
in  interpreting  the  12-month  rule  in 


O.C.G.A.  §  31-6-2.  Ga.  Dep’t  of  Cmty. 
Health,  Div.  of  Health  Planning  v. 
Gwinnett  Hosp.  Sys.,  262  Ga.  App.  879, 
586  S.E.2d  762  (2003). 

Cited  in  Tift  County  Hosp.  Auth.  v. 
MRS  of  Tifton,  Ga.,  Inc.,  255  Ga.  164,  335 
S.E.2d  546  (1985);  St.  Joseph’s  Hosp.  v. 
Thunderbolt  Health  Care,  Inc.,  237  Ga. 
App.  454,  517  S.E.2d  334  (1999). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Effect  to  be  given  to  rules  of  State 
Health  Planning  and  Development 
Agency  under  former  statutes.  — 

Those  State  Health  Planning  and  Devel¬ 
opment  Agency’s  rules  in  effect  on  June 
30,  1983,  which  refer  to  the  $150,000 
threshold  in  former  O.C.G.A.  §  31-6-2,  or 
do  not  distinguish  between  capital  expen¬ 
ditures  and  equipment  expenditures  as 
set  out  in  §  31-6-2(14)(B)  and  (F)  are 
“inconsistent  with  this  chapter”  under 
O.C.G.A.  §  31-6-49,  but  so  as  to  effectuate 


the  General  Assembly’s  intent  will  be  read 
together  and  harmonized  with  the  control¬ 
ling  dollar  amounts  and  classifications  of 
the  new  law.  1983  Op.  Att’y  Gen.  No. 
83-34. 

“Composite  construction  index”  re¬ 
ferred  to  in  paragraph  (14)  of 
O.C.G.A.  §  31-6-2  is  to  be  applied  to  both 
the  threshold  for  capital  expenditures  and 
the  threshold  for  major  medical  equip¬ 
ment.  1983  Op.  Att’y  Gen.  No.  83-61. 


RESEARCH  REFERENCES 


C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  9. 


ARTICLE  2 
ORGANIZATION 

31-6-20.  Health  Strategies  Council  generally. 

Reserved.  Repealed  by  Ga.  L.  2012,  p.  1132,  §  1/SB  407,  effective  July 
1,  2012. 


Editor’s  notes.  —  This  Code  section 
was  based  on  Code  1981,  §  31-6-20,  en¬ 
acted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L. 
1984,  p.  22,  §  31;  Ga.  L.  1990,  p.  1903, 
§  7;  Ga.  L.  1991,  p.  1880,  §§  2,  3;  Ga.  L. 


1996,  p.  6,  §  31;  Ga.  L.  1999,  p.  296,  §§  5, 
22;  Ga.  L.  2005,  p.  1036,  §  24/SB  49;  Ga. 
L.  2007,  p.  173,  §  2B/HB  429;  Ga.  L.  2008, 
p.  12,  §  1-1/SB  433;  Ga.  L.  2009,  p.  8, 
§  31/SB  46. 
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31-6-21.  Department  of  Community  Health  generally. 

(a)  The  Department  of  Community  Health,  established  under  Chap¬ 
ter  2  of  this  title,  is  authorized  to  administer  the  certificate  of  need 
program  established  under  this  chapter  and,  within  the  appropriations 
made  available  to  the  department  by  the  General  Assembly  of  Georgia 
and  consistently  with  the  laws  of  the  State  of  Georgia,  a  state  health 
plan  adopted  by  the  board.  The  department  shall  provide,  by  rule,  for 
procedures  to  administer  its  functions  until  otherwise  provided  by  the 
board. 

(b)  The  functions  of  the  department  shall  be: 

(1)  To  conduct  the  health  planning  activities  of  the  state  and  to 
implement  those  parts  of  the  state  health  plan  which  relate  to  the 
government  of  the  state; 

(2)  To  prepare  and  revise  a  draft  state  health  plan; 

(3)  To  seek  advice,  at  its  discretion,  from  the  Health  Strategies 
Council  in  the  performance  by  the  department  of  its  functions 
pursuant  to  this  chapter; 

(4)  To  adopt,  promulgate,  and  implement  rules  and  regulations 
sufficient  to  administer  the  provisions  of  this  chapter  including  the 
certificate  of  need  program; 

(5)  To  define,  by  rule,  the  form,  content,  schedules,  and  procedures 
for  submission  of  applications  for  certificates  of  need  and  periodic 
reports; 

(6)  To  establish  time  periods  and  procedures  consistent  with  this 
chapter  to  hold  hearings  and  to  obtain  the  viewpoints  of  interested 
persons  prior  to  issuance  or  denial  of  a  certificate  of  need; 

(7)  To  provide,  by  rule,  for  such  fees  as  may  be  necessary  to  cover 
the  costs  of  hearing  officers,  preparing  the  record  for  appeals  before 
such  hearing  officers  and  the  Certificate  of  Need  Appeal  Panel  of  the 
decisions  of  the  department,  and  other  related  administrative  costs, 
which  costs  may  include  reasonable  sharing  between  the  department 
and  the  parties  to  appeal  hearings; 

(8)  To  establish,  by  rule,  need  methodologies  for  new  institutional 
health  services  and  health  facilities.  In  developing  such  need  meth¬ 
odologies,  the  department  shall,  at  a  minimum,  consider  the  demo¬ 
graphic  characteristics  of  the  population,  the  health  status  of  the 
population,  service  use  patterns,  standards  and  trends,  financial  and 
geographic  accessibility,  and  market  economics.  The  department 
shall  establish  service-specific  need  methodologies  and  criteria  for  at 
least  the  following  clinical  health  services:  short  stay  hospital  beds, 
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adult  therapeutic  cardiac  catheterization,  adult  open  heart  surgery, 
pediatric  cardiac  catheterization  and  open  heart  surgery,  Level  II  and 
III  perinatal  services,  freestanding  birthing  centers,  psychiatric  and 
substance  abuse  inpatient  programs,  skilled  nursing  and  intermedi¬ 
ate  care  facilities,  home  health  agencies,  and  continuing  care  retire¬ 
ment  community  sheltered  facilities; 

(9)  To  provide,  by  rule,  for  a  reasonable  and  equitable  fee  schedule 
for  certificate  of  need  applications; 

(10)  To  grant,  deny,  or  revoke  a  certificate  of  need  as  applied  for  or 
as  amended;  and 

(11)  To  perform  powers  and  functions  delegated  by  the  Governor, 
which  delegation  may  include  the  powers  to  carry  out  the  duties  and 
powers  which  have  been  delegated  to  the  department  under  Section 
1122  of  the  federal  Social  Security  Act  of  1935,  as  amended.  (Code 
1981,  §  31-6-21,  enacted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1984,  p. 
22,  §  31;  Ga.  L.  1985,  p.  829,  §  1;  Ga.  L.  1992,  p.  6,  §  31;  Ga.  L.  1994, 
p.  684,  §  1;  Ga.  L.  1999,  p.  296,  §§  6,  22;  Ga.  L.  2007,  p.  173,  §  2C/HB 
429;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433;  Ga.  L.  2009,  p.  8,  §  31/SB  46; 
Ga.  L.  2009,  p.  453,  §  1-8/HB  228.) 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12,  U.S.  Code.  —  Section  1122  of  the  fed- 
§  3-1/SB  433,  not  codified  by  the  General  eral  Social  Security  Act  of  1935,  as 
Assembly,  provides  that  the  amendment  amended,  referred  to  in  paragraph  (11),  is 
to  this  Code  section  shall  only  apply  to  codified  as  42  U.S.C.  §  1320a- 1. 
applications  submitted  on  or  after  July  1, 

2008. 


JUDICIAL  DECISIONS 


Criteria  used  by  Review  Board.  — 

Review  Board  could  use  not  only  the  con¬ 
siderations  listed  in  O.C.G.A.  §  31-6-42, 
but  also  Health  Planning  Agency  stan¬ 
dards  and  criteria  interpreting  those  stan¬ 
dards,  to  make  a  decision  in  the  case 
before  the  board.  North  Fulton  Commu¬ 
nity  Hosp.  v.  State  Health  Planning  & 
Dev.  Agency,  168  Ga.  App.  801,  310  S.E.2d 
764  (1983). 

Rule  272-2-.09(13)  construed.  —  Car¬ 
diac  Surgery  Rule,  Rule  272-2-. 09(13), 
promulgated  pursuant  to  O.C.G.A. 


§  31-6-21,  does  not  place  a  two-year  mor¬ 
atorium  on  applications  for  adult  cardiac 
surgery  services  and  pediatric  cardiac 
catheterization  and  surgical  services,  but 
merely  requires  that  the  applicant  show 
need.  Chatham  County  Hosp.  Auth.  & 
Mem.  Medical  Center,  Inc.  v.  St.  Joseph’s 
Hosp.,  178  Ga.  App.  628,  344  S.E.2d  463 
(1986). 

Cited  in  Ga.  Dep’t  of  Cmty.  Health,  Div. 
of  Health  Planning  v.  Gwinnett  Hosp. 
Sys.,  262  Ga.  App.  879,  586  S.E.2d  762 
(2003). 


31-6-21.1.  Procedures  for  rule  making  by  Department  of  Com¬ 
munity  Health. 


(a)  Rules  of  the  department  shall  be  adopted,  promulgated,  and 
implemented  as  provided  in  this  Code  section  and  in  Chapter  13  of  Title 
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50,  the  “Georgia  Administrative  Procedure  Act,”  except  that  the  depart¬ 
ment  shall  not  be  required  to  comply  with  subsections  (c)  through  (g)  of 
Code  Section  50-13-4. 

(b)  The  department  shall  transmit  three  copies  of  the  notice  provided 
for  in  paragraph  (1)  of  subsection  (a)  of  Code  Section  50-13-4  to  the 
legislative  counsel.  The  copies  shall  be  transmitted  at  least  30  days 
prior  to  that  department’s  intended  action.  Within  five  days  after 
receipt  of  the  copies,  if  possible,  the  legislative  counsel  shall  furnish  the 
presiding  officer  of  each  house  with  a  copy  of  the  notice  and  mail  a  copy 
of  the  notice  to  each  member  of  the  Health  and  Human  Services 
Committee  of  the  Senate  and  each  member  of  the  Health  and  Human 
Services  Committee  of  the  House  of  Representatives.  Each  such  rule 
and  any  part  thereof  shall  be  subject  to  the  making  of  an  objection  by 
either  such  committee  within  30  days  of  transmission  of  the  rule  to  the 
members  of  such  committee.  Any  rule  or  part  thereof  to  which  no 
objection  is  made  by  both  such  committees  may  become  adopted  by  the 
department  at  the  end  of  such  30  day  period.  The  department  may  not 
adopt  any  such  rule  or  part  thereof  which  has  been  changed  since 
having  been  submitted  to  those  committees  unless: 

(1)  That  change  is  to  correct  only  typographical  errors; 

(2)  That  change  is  approved  in  writing  by  both  committees  and 
that  approval  expressly  exempts  that  change  from  being  subject  to 
the  public  notice  and  hearing  requirements  of  subsection  (a)  of  Code 
Section  50-13-4; 

(3)  That  change  is  approved  in  writing  by  both  committees  and  is 
again  subject  to  the  public  notice  and  hearing  requirements  of 
subsection  (a)  of  Code  Section  50-13-4;  or 

(4)  That  change  is  again  subject  to  the  public  notice  and  hearing 
requirements  of  subsection  (a)  of  Code  Section  50-13-4  and  the 
change  is  submitted  and  again  subject  to  committee  objection  as 
provided  in  this  subsection. 

Nothing  in  this  subsection  shall  prohibit  the  department  from  adopting 
any  rule  or  part  thereof  without  adopting  all  of  the  rules  submitted  to 
the  committees  if  the  rule  or  part  so  adopted  has  not  been  changed  since 
having  been  submitted  to  the  committees  and  objection  thereto  was  not 
made  by  both  committees. 

(c)  Any  rule  or  part  thereof  to  which  an  objection  is  made  by  both 
committees  within  the  30  day  objection  period  under  subsection  (b)  of 
this  Code  section  shall  not  be  adopted  by  the  department  and  shall  be 
invalid  if  so  adopted.  A  rule  or  part  thereof  thus  prohibited  from  being 
adopted  shall  be  deemed  to  have  been  withdrawn  by  the  department 
unless  the  department,  within  the  first  15  days  of  the  next  regular 
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session  of  the  General  Assembly,  transmits  written  notification  to  each 
member  of  the  objecting  committees  that  the  department  does  not 
intend  to  withdraw  that  rule  or  part  thereof  but  intends  to  adopt  the 
specified  rule  or  part  effective  the  day  following  adjournment  sine  die  of 
that  regular  session.  A  resolution  objecting  to  such  intended  adoption 
may  be  introduced  in  either  branch  of  the  General  Assembly  after  the 
fifteenth  day  but  before  the  thirtieth  day  of  the  session  in  which  occurs 
the  notification  of  intent  not  to  withdraw  a  rule  or  part  thereof.  In  the 
event  the  resolution  is  adopted  by  the  branch  of  the  General  Assembly 
in  which  the  resolution  was  introduced,  it  shall  be  immediately  trans¬ 
mitted  to  the  other  branch  of  the  General  Assembly.  It  shall  be  the  duty 
of  the  presiding  officer  of  the  other  branch  to  have  that  branch,  within 
five  days  after  receipt  of  the  resolution,  consider  the  resolution  for 
purposes  of  objecting  to  the  intended  adoption  of  the  rule  or  part 
thereof.  Upon  such  resolution  being  adopted  by  two-thirds  of  the  vote  of 
each  branch  of  the  General  Assembly,  the  rule  or  part  thereof  objected 
to  in  that  resolution  shall  be  disapproved  and  not  adopted  by  the 
department.  If  the  resolution  is  adopted  by  a  majority  but  by  less  than 
two-thirds  of  the  vote  of  each  such  branch,  the  resolution  shall  be 
submitted  to  the  Governor  for  his  or  her  approval  or  veto.  In  the  event 
of  a  veto,  or  if  no  resolution  is  introduced  objecting  to  the  rule,  or  if  the 
resolution  introduced  is  not  approved  by  at  least  a  majority  of  the  vote 
of  each  such  branch,  the  rule  shall  automatically  become  adopted  the 
day  following  adjournment  sine  die  of  that  regular  session.  In  the  event 
of  the  Governor’s  approval  of  the  resolution,  the  rule  shall  be  disap¬ 
proved  and  not  adopted  by  the  department. 

(d)  Any  rule  or  part  thereof  which  is  objected  to  by  only  one 
committee  under  subsection  (b)  of  this  Code  section  and  which  is 
adopted  by  the  department  may  be  considered  by  the  branch  of  the 
General  Assembly  whose  committee  objected  to  its  adoption  by  the 
introduction  of  a  resolution  for  the  purpose  of  overriding  the  rule  at  any 
time  within  the  first  30  days  of  the  next  regular  session  of  the  General 
Assembly.  It  shall  be  the  duty  of  the  department  in  adopting  a  proposed 
rule  over  such  objection  so  to  notify  the  chairpersons  of  the  Health  and 
Human  Services  Committee  of  the  Senate  and  the  Health  and  Human 
Services  Committee  of  the  House  within  ten  days  after  the  adoption  of 
the  rule.  In  the  event  the  resolution  is  adopted  by  such  branch  of  the 
General  Assembly,  it  shall  be  immediately  transmitted  to  the  other 
branch  of  the  General  Assembly.  It  shall  be  the  duty  of  the  presiding 
officer  of  the  other  branch  of  the  General  Assembly  to  have  such  branch, 
within  five  days  after  the  receipt  of  the  resolution,  consider  the 
resolution  for  the  purpose  of  overriding  the  rule.  In  the  event  the 
resolution  is  adopted  by  two-thirds  of  the  votes  of  each  branch  of  the 
General  Assembly,  the  rule  shall  be  void  on  the  day  after  the  adoption 
of  the  resolution  by  the  second  branch  of  the  General  Assembly.  In  the 
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event  the  resolution  is  ratified  by  a  majority  but  by  less  than  two-thirds 
of  the  votes  of  either  branch,  the  resolution  shall  be  submitted  to  the 
Governor  for  his  or  her  approval  or  veto.  In  the  event  of  a  veto,  the  rule 
shall  remain  in  effect.  In  the  event  of  the  Governor’s  approval,  the  rule 
shall  be  void  on  the  day  after  the  date  of  approval. 

(e)  Except  for  emergency  rules,  no  rule  or  part  thereof  adopted  by  the 
department  after  April  3,  1985,  shall  be  valid  unless  adopted  in 
compliance  with  subsections  (b),  (c),  and  (d)  of  this  Code  section  and 
subsection  (a)  of  Code  Section  50-13-4. 

(f)  Emergency  rules  shall  not  be  subject  to  the  requirements  of 
subsection  (b),  (c),  or  (d)  of  this  Code  section  but  shall  be  subject  to  the 
requirements  of  subsection  (b)  of  Code  Section  50-13-4.  Upon  the  first 
expiration  of  any  department  emergency  rules,  where  those  emergency 
rules  are  intended  to  cover  matters  which  had  been  dealt  with  by  the 
department’s  nonemergency  rules  but  such  nonemergency  rules  have 
been  objected  to  by  both  legislative  committees  under  this  Code  section, 
the  emergency  rules  concerning  those  matters  may  not  again  be 
adopted  except  for  one  120  day  period.  No  emergency  rule  or  part 
thereof  which  is  adopted  by  the  department  shall  be  valid  unless 
adopted  in  compliance  with  this  subsection. 

(g)  Any  proceeding  to  contest  any  rule  on  the  ground  of  noncompli¬ 
ance  with  this  Code  section  must  be  commenced  within  two  years  from 
the  effective  date  of  the  rule. 


(h)  For  purposes  of  this  Code  section,  “rules”  shall  mean  rules  and 
regulations. 

(i)  The  state  health  plan  or  the  rules  establishing  considerations, 
standards,  or  similar  criteria  for  the  grant  or  denial  of  a  certificate  of 
need  pursuant  to  Code  Section  31-6-42  shall  not  apply  to  any  applica¬ 
tion  for  a  certificate  of  need  as  to  which,  prior  to  the  effective  date  of 
such  plan  or  rules,  respectively,  the  evidence  has  been  closed  following 
a  full  evidentiary  hearing  before  a  hearing  officer. 

(j)  This  Code  section  shall  apply  only  to  rules  adopted  pursuant  to 
this  chapter.  (Code  1981,  §  31-6-21.1,  enacted  by  Ga.  L.  1985,  p.  829, 
§  2;  Ga.  L.  1986,  p.  148,  §  1;  Ga.  L.  1992,  p.  6,  §  31;  Ga.  L.  1994,  p.  684, 
§  2;  Ga.  L.  1999,  p.  296,  §  22;  Ga.  L.  2005,  p.  48,  §  1/HB  309;  Ga.  L. 
2008,  p.  12,  §  1-1/SB  433;  Ga.  L.  2009,  p.  453,  §  1-23/HB  228.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1985,  “April  3, 
1985”  was  substituted  for  “this  Code  sec¬ 
tion  becomes  effective”in  subsection  (e). 

Pursuant  to  Code  Section  28-9-5,  in 
1986,  a  comma  was  inserted  following 
“1985”  in  subsection  (e). 


Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 
§  3-1/SB  433,  not  codified  by  the  General 
Assembly,  provides  that  the  amendment 
to  this  Code  section  shall  only  apply  to 
applications  submitted  on  or  after  July  1, 
2008. 

Law  reviews.  —  For  annual  survey  of 
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Administrative  Law,  see  57  Mercer  L.  Rev.  Constitution,”  see  40  Ga.  L.  Rev.  1109 
1  (2005).  For  article,  “The  Status  of  Ad-  (2006). 
ministrative  Agencies  under  the  Georgia 

JUDICIAL  DECISIONS 


Promulgation  of  executive  branch 
rules  and  legislative  oversight 
thereof.  —  O.C.G.A.  §  31-6-21.1  does  not 
violate  the  separation  of  powers  doctrine 
simply  because  the  statute  enables  the 
Department  of  Community  Health  to  pro¬ 
mulgate  and  adopt  regulations  pursuant 
to  a  delegated  power;  the  statute  does  not 
invest  the  legislature  with  executive 
power,  nor  does  the  statute  invest  the 
executive  with  legislative  power.  Nor 
could  it  be  said  that  the  statute  runs  afoul 


of  enactment,  bicameralism,  and  present¬ 
ment  provisions,  as  the  statute  allows  for 
the  adoption  of  rules  consistent  with  leg¬ 
islation,  but  it  does  not  enable  the  depart¬ 
ment  to  make  laws.  Albany  Surgical,  P.  C. 
v.  Ga.  Dep’t  of  Cmty.  Health,  278  Ga.  366, 
602  S.E.2d  648  (2004). 

Cited  in  Ga.  Dep’t  of  Cmty.  Health,  Div. 
of  Health  Planning  v.  Gwinnett  Hosp. 
Sys.,  262  Ga.  App.  879,  586  S.E.2d  762 
(2003). 


31-6-22.  Commissioner  of  department. 

Repealed  by  Ga.  L.  2008,  p.  12,  §  1-1/SB  433,  effective  July  1,  2008. 

Editor’s  notes.  —  This  Code  section  acted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L. 
was  based  on  Code  1981,  §  31-6-22,  en-  1999,  p.  296,  §  7. 

ARTICLE  3 

CERTIFICATE  OF  NEED  PROGRAM 


Law  reviews.  —  For  article,  “Contract-  Consideration-Based  Regulation  in  Pat- 
ing  to  Preserve  Open  Science:  ent  Law,”  see  58  Emory  L.J.  889  (2009). 

31-6-40.  Certificate  of  need  required  for  new  institutional 
health  services;  exemption. 

(a)  On  and  after  July  1,  2008,  any  new  institutional  health  service 
shall  be  required  to  obtain  a  certificate  of  need  pursuant  to  this  chapter. 
New  institutional  health  services  include: 

(1)  The  construction,  development,  or  other  establishment  of  a  new 
health  care  facility; 

(2)  Any  expenditure  by  or  on  behalf  of  a  health  care  facility  in 
excess  of  $2.5  million  which,  under  generally  accepted  accounting 
principles  consistently  applied,  is  a  capital  expenditure,  except  ex¬ 
penditures  for  acquisition  of  an  existing  health  care  facility  not 
owned  or  operated  by  or  on  behalf  of  a  political  subdivision  of  this 
state,  or  any  combination  of  such  political  subdivisions,  or  by  or  on 
behalf  of  a  hospital  authority,  as  defined  in  Article  4  of  Chapter  7  of 
this  title,  or  certificate  of  need  owned  by  such  facility  in  connection 
with  its  acquisition.  The  dollar  amounts  specified  in  this  paragraph 
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and  in  subparagraph  (A)  of  paragraph  (14)  of  Code  Section  31-6-2 
shall  be  adjusted  annually  by  an  amount  calculated  by  multiplying 
such  dollar  amounts  (as  adjusted  for  the  preceding  year)  by  the 
annual  percentage  of  change  in  the  composite  index  of  construction 
material  prices,  or  its  successor  or  appropriate  replacement  index,  if 
any,  published  by  the  United  States  Department  of  Commerce  for  the 
preceding  calendar  year,  commencing  on  July  1,  2009,  and  on  each 
anniversary  thereafter  of  publication  of  the  index.  The  department 
shall  immediately  institute  rule-making  procedures  to  adopt  such 
adjusted  dollar  amounts.  In  calculating  the  dollar  amounts  of  a 
proposed  project  for  purposes  of  this  paragraph  and  subparagraph  (A) 
of  paragraph  (14)  of  Code  Section  31-6-2,  the  costs  of  all  items  subject 
to  review  by  this  chapter  and  items  not  subject  to  review  by  this 
chapter  associated  with  and  simultaneously  developed  or  proposed 
with  the  project  shall  be  counted,  except  for  the  expenditure  or 
commitment  of  or  incurring  an  obligation  for  the  expenditure  of  funds 
to  develop  certificate  of  need  applications,  studies,  reports,  schemat¬ 
ics,  preliminary  plans  and  specifications  or  working  drawings,  or  to 
acquire  sites; 

(3)  The  purchase  or  lease  by  or  on  behalf  of  a  health  care  facility  or 
a  diagnostic,  treatment,  or  rehabilitation  center  of  diagnostic  or 
therapeutic  equipment  with  a  value  in  excess  of  $1  million;  provided, 
however,  that  diagnostic  or  other  imaging  services  that  are  not 
offered  in  a  hospital  or  in  the  offices  of  an  individual  private  physician 
or  single  group  practice  of  physicians  exclusively  for  use  on  patients 
of  that  physician  or  group  practice  shall  be  deemed  to  be  a  new 
institutional  health  service  regardless  of  the  cost  of  equipment;  and 
provided,  further,  that  this  shall  not  include  build  out  costs,  as 
defined  by  the  department,  but  shall  include  all  functionally  related 
equipment,  software,  and  any  warranty  and  services  contract  costs 
for  the  first  five  years.  The  acquisition  of  one  or  more  items  of 
functionally  related  diagnostic  or  therapeutic  equipment  shall  be 
considered  as  one  project.  The  dollar  amount  specified  in  this  para¬ 
graph,  in  subparagraph  (B)  of  paragraph  (14)  of  Code  Section  31-6-2, 
and  in  paragraph  (10)  of  subsection  (a)  of  Code  Section  31-6-47  shall 
be  adjusted  annually  by  an  amount  calculated  by  multiplying  such 
dollar  amounts  (as  adjusted  for  the  preceding  year)  by  the  annual 
percentage  of  change  in  the  consumer  price  index,  or  its  successor  or 
appropriate  replacement  index,  if  any,  published  by  the  United  States 
Department  of  Labor  for  the  preceding  calendar  year,  commencing  on 
July  1,  2010; 

(4)  Any  increase  in  the  bed  capacity  of  a  health  care  facility  except 
as  provided  in  Code  Section  31-6-47; 

(5)  Clinical  health  services  which  are  offered  in  or  through  a 
health  care  facility,  which  were  not  offered  on  a  regular  basis  in  or 
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through  such  health  care  facility  within  the  12  month  period  prior  to 
the  time  such  services  would  be  offered; 

(6)  Any  conversion  or  upgrading  of  any  general  acute  care  hospital 
to  a  specialty  hospital  or  of  a  facility  such  that  it  is  converted  from  a 
type  of  facility  not  covered  by  this  chapter  to  any  of  the  types  of  health 
care  facilities  which  are  covered  by  this  chapter;  and 

(7)  Clinical  health  services  which  are  offered  in  or  through  a 
diagnostic,  treatment,  or  rehabilitation  center  which  were  not  offered 
on  a  regular  basis  in  or  through  that  center  within  the  12  month 
period  prior  to  the  time  such  services  would  be  offered,  but  only  if  the 
clinical  health  services  are  any  of  the  following: 

(A)  Radiation  therapy; 

(B)  Biliary  lithotripsy; 

(C)  Surgery  in  an  operating  room  environment,  including  but 
not  limited  to  ambulatory  surgery;  and 

(D)  Cardiac  catheterization. 

(b)  Any  person  proposing  to  develop  or  offer  a  new  institutional 
health  service  or  health  care  facility  shall,  before  commencing  such 
activity,  submit  a  letter  of  intent  and  an  application  to  the  department 
and  obtain  a  certificate  of  need  in  the  manner  provided  in  this  chapter 
unless  such  activity  is  excluded  from  the  scope  of  this  chapter. 

(c) (1)  Any  person  who  had  a  valid  exemption  granted  or  approved  by 
the  former  Health  Planning  Agency  or  the  department  prior  to  July  1, 
2008,  shall  not  be  required  to  obtain  a  certificate  of  need  in  order  to 
continue  to  offer  those  previously  offered  services. 

(2)  Any  facility  offering  ambulatory  surgery  pursuant  to  the  exclu¬ 
sion  designated  on  June  30,  2008,  as  division  (14)(G)(iii)  of  Code 
Section  31-6-2;  any  diagnostic,  treatment,  or  rehabilitation  center 
offering  diagnostic  imaging  or  other  imaging  services  in  operation 
and  exempt  prior  to  July  1,  2008;  or  any  facility  operating  pursuant 
to  a  letter  of  nonreviewability  and  offering  diagnostic  imaging  ser¬ 
vices  prior  to  July  1,  2008,  shall: 

(A)  Provide  notice  to  the  department  of  the  name,  ownership, 
location,  single  specialty,  and  services  provided  in  the  exempt 
facility; 

(B)  Beginning  on  January  1,  2009,  provide  annual  reports  in  the 
same  manner  and  in  accordance  with  Code  Section  31-6-70;  and 

(C) (i)  Provide  care  to  Medicaid  beneficiaries  and,  if  the  facility 

provides  medical  care  and  treatment  to  children,  to  PeachCare 

for  Kids  beneficiaries  and  provide  uncompensated  indigent  and 
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charity  care  in  an  amount  equal  to  or  greater  than  2  percent  of  its 
adjusted  gross  revenue;  or 

(ii)  If  the  facility  is  not  a  participant  in  Medicaid  or  the 
PeachCare  for  Kids  Program,  provide  uncompensated  care  for 
Medicaid  beneficiaries  and,  if  the  facility  provides  medical  care 
and  treatment  to  children,  for  PeachCare  for  Kids  beneficiaries, 
uncompensated  indigent  and  charity  care,  or  both  in  an  amount 
equal  to  or  greater  than  4  percent  of  its  adjusted  gross  revenue  if 
it: 

(I)  Makes  a  capital  expenditure  associated  with  the  con¬ 
struction,  development,  expansion,  or  other  establishment  of  a 
clinical  health  service  or  the  acquisition  or  replacement  of 
diagnostic  or  therapeutic  equipment  with  a  value  in  excess  of 
$800,000.00  over  a  two-year  period; 

(II)  Builds  a  new  operating  room;  or 

(III)  Chooses  to  relocate  in  accordance  with  Code  Section 
31-6-47. 

Noncompliance  with  any  condition  of  this  paragraph  shall  result  in  a 
monetary  penalty  in  the  amount  of  the  difference  between  the 
services  which  the  center  is  required  to  provide  and  the  amount 
actually  provided  and  may  be  subject  to  revocation  of  its  exemption 
status  by  the  department  for  repeated  failure  to  pay  any  fees  or 
moneys  due  to  the  department  or  for  repeated  failure  to  produce  data 
as  required  by  Code  Section  31-6-70  after  notice  to  the  exemption 
holder  and  a  fair  hearing  pursuant  to  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act.”  The  dollar  amount  specified 
in  this  paragraph  shall  be  adjusted  annually  by  an  amount  calculated 
by  multiplying  such  dollar  amount  (as  adjusted  for  the  preceding 
year)  by  the  annual  percentage  of  change  in  the  consumer  price 
index,  or  its  successor  or  appropriate  replacement  index,  if  any, 
published  by  the  United  States  Department  of  Labor  for  the  preced¬ 
ing  calendar  year,  commencing  on  July  1,  2009.  In  calculating  the 
dollar  amounts  of  a  proposed  project  for  the  purposes  of  this  para¬ 
graph,  the  costs  of  all  items  subject  to  review  by  this  chapter  and 
items  not  subject  to  review  by  this  chapter  associated  with  and 
simultaneously  developed  or  proposed  with  the  project  shall  be 
counted,  except  for  the  expenditure  or  commitment  of  or  incurring  an 
obligation  for  the  expenditure  of  funds  to  develop  certificate  of  need 
applications,  studies,  reports,  schematics,  preliminary  plans  and 
specifications  or  working  drawings,  or  to  acquire  sites.  Subparagraph 
(C)  of  this  paragraph  shall  not  apply  to  facilities  offering  ophthalmic 
ambulatory  surgery  pursuant  to  the  exclusion  designated  on  June  30, 
2008,  as  division  (14)(G)(iii)  of  Code  Section  31-6-2  that  are  owned  by 
physicians  in  the  practice  of  ophthalmology. 
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(d)  A  certificate  of  need  issued  to  a  destination  cancer  hospital  shall 
authorize  the  beds  and  all  new  institutional  health  services  of  such 
destination  cancer  hospital.  As  used  in  this  subsection,  the  term  “new 
institutional  health  service”  shall  have  the  same  meaning  provided  for 
in  subsection  (a)  of  this  Code  section.  A  certificate  of  need  shall  only  be 
issued  to  a  destination  cancer  hospital  that  locates  itself  and  all 
affiliated  facilities  within  25  miles  of  a  commercial  airport  in  this  state 
with  five  or  more  runways.  Such  destination  cancer  hospital  shall  not 
be  required  to  apply  for  or  obtain  additional  certificates  of  need  for  new 
institutional  health  services  related  to  the  treatment  of  cancer  patients, 
and  such  new  institutional  health  services  related  to  the  treatment  of 
cancer  patients  offered  by  the  destination  cancer  hospital  shall  not  be 
reviewed  under  any  service-specific  need  methodology  or  rules  except 
for  those  promulgated  by  the  department  for  destination  cancer  hospi¬ 
tals.  After  commencing  operations,  in  order  to  add  an  additional  new 
institutional  health  service,  a  destination  cancer  hospital  shall  apply 
for  and  obtain  an  additional  certificate  of  need  under  the  applicable 
statutory  provisions  and  any  rules  promulgated  by  the  department  for 
destination  cancer  hospitals,  and  such  applications  shall  only  be 
granted  if  the  patient  base  of  such  destination  cancer  hospital  is 
composed  of  at  least  65  percent  of  out-of-state  patients  for  two  consec¬ 
utive  years.  The  department  may  apply  rules  for  a  destination  cancer 
hospital  only  for  those  services  that  the  department  determines  are  to 
be  used  by  the  destination  cancer  hospital  in  connection  with  the 
treatment  of  cancer.  In  no  case  shall  destination  cancer  hospital  specific 
rules  be  used  in  the  case  of  an  application  for  open  heart  surgery, 
perinatal  services,  cardiac  catheterization,  and  other  services  deemed 
by  the  department  to  be  not  reasonably  related  to  the  diagnosis  and 
treatment  of  cancer;  provided,  however,  that  the  department  shall 
apply  the  destination  cancer  hospital  specific  rules  if  a  destination 
cancer  hospital  applies  for  services  and  equipment  required  for  it  to 
meet  federal  or  state  laws  applicable  to  a  hospital.  If  such  destination 
cancer  hospital  cannot  show  a  patient  base  of  a  minimum  of  65  percent 
from  outside  of  this  state,  then  its  application  for  any  new  institutional 
health  service  shall  be  evaluated  under  the  specific  statutes  and  rules 
applicable  to  that  particular  service.  If  such  destination  cancer  hospital 
applies  for  a  certificate  of  need  to  add  an  additional  new  institutional 
health  service  before  commencing  operations  or  completing  two  consec¬ 
utive  years  of  operation,  such  applicant  may  rely  on  historical  data  from 
its  affiliated  entities,  as  set  forth  in  paragraph  (2)  of  subsection  (b.l)  of 
Code  Section  31-6-42.  Because  destination  cancer  hospitals  provide 
services  primarily  to  out-of-state  residents,  the  number  of  beds,  ser¬ 
vices,  and  equipment  destination  cancer  hospitals  use  shall  not  be 
counted  as  part  of  the  department’s  inventory  when  determining  the 
need  for  those  items  by  other  providers.  No  person  shall  be  issued  more 
than  one  certificate  of  need  for  a  destination  cancer  hospital.  Nothing  in 
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this  Code  section  shall  in  any  way  require  a  destination  cancer  hospital 
to  obtain  a  certificate  of  need  for  any  purpose  that  is  otherwise  exempt 
from  the  certificate  of  need  requirement.  Beginning  January  1,  2010, 
the  department  shall  not  accept  any  application  for  a  certificate  of  need 
for  a  new  destination  cancer  hospital;  provided,  however,  all  other 
provisions  regarding  the  upgrading,  replacing,  or  purchasing  of  diag¬ 
nostic  or  therapeutic  equipment  shall  be  applicable  to  an  existing 
destination  cancer  hospital. 

(e)  The  commissioner  shall  be  authorized,  with  the  approval  of  the 
board,  to  place  a  temporary  moratorium  of  up  to  six  months  on  the 
issuance  of  certificates  of  need  for  new  and  emerging  health  care 
services.  Any  such  moratorium  placed  shall  be  for  the  purpose  of 
promulgating  rules  and  regulations  regarding  such  new  and  emerging 
health  care  services.  A  moratorium  may  be  extended  one  time  for  an 
additional  three  months  if  circumstances  warrant,  as  approved  by  the 
board.  In  the  event  that  final  rules  and  regulations  are  not  promulgated 
within  the  time  period  allowed  by  the  moratorium,  any  applications 
received  by  the  department  for  a  new  and  emerging  health  care  service 
shall  be  reviewed  under  existing  general  statutes  and  regulations 
relating  to  certificates  of  need.  (Code  1981,  §  31-6-40,  enacted  by  Ga.  L. 
1983,  p.  1566,  §  1;  Ga.  L.  1991,  p.  1871,  §  6;  Ga.  L.  1999,  p.  296,  §  22; 
Ga.  L.  2008,  p.  12,  §  1-1/SB  433;  Ga.  L.  2009,  p.  8,  §  31/SB  46.) 


Cross  references.  —  Licensed  hospice 
exempt  from  certificate  of  need  require¬ 
ment,  §  31-7-179. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2008,  “a”  was 
deleted  following  “no  case  shall”  in  the 
seventh  sentence  of  subsection  (d). 

Editor’s  notes.  —  By  resolution  (Ga.  L. 
1990,  p.  970),  the  General  Assembly  di¬ 


rected  the  State  Health  Planning  Agency 
to  make  certain  studies  and  reports  and  to 
update  its  rules  and  regulations. 

Ga.  L.  2008,  p.  12,  §  3-1/SB  433,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  the  amendment  to  this  Code 
section  shall  only  apply  to  applications 
submitted  on  or  after  July  1,  2008. 


JUDICIAL  DECISIONS 


Relocation  of  facility.  —  Nothing  in 
O.C.G.A.  §  31-6-40,  or  in  rules  of  the 
State  Health  Planning  Agency,  gave  the 
State  Health  Planning  Agency  (now  De¬ 
partment  of  Community  Health)  author¬ 
ity  to  exempt  a  facility  from  Certificate  of 
Need  requirements  if  the  facility  was  re¬ 
located.  HCA  Health  Servs.,  Inc.  v.  Roach, 
263  Ga.  798,  439  S.E.2d  494  (1994). 

State  Health  Planning  Agency  (now  De¬ 
partment  of  Community  Health)  did  not 
have  discretion  to  exempt  a  health  care 
provider  from  review  procedures  estab¬ 


lished  by  the  certificate  of  need  program. 
North  Fulton  Medical  Ctr.  v.  Roach,  263 
Ga.  814,  440  S.E.2d  18  (1994). 

Relocation  rule  invalid.  —  Reloca¬ 
tion  rule  under  which  the  State  Health 
Planning  Agency  (now  Department  of 
Community  Health)  issued  a  certificate  of 
need  to  a  facility  more  than  two  years 
after  it  had  already  relocated  to  a  new  site 
and  commenced  operation  was  in  direct 
conflict  with  the  requirement  that  both 
new  and  relocating  facilities  first  must 
obtain  a  certificate  of  need  before  corn- 
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mencing  operations.  North  Fulton  Medi¬ 
cal  Ctr.,  Inc.  v.  Stephenson,  269  Ga.  540, 
501  S.E.2d  798  (1998). 

Determination  of  agency  to  “grand¬ 
father”  facility.  —  State  Health  Plan¬ 
ning  Agency  (now  Department  of  Commu¬ 
nity  Health)  did  not  have  discretion  to 
determine  whether  to  “grandfather”  a  par¬ 
ticular  health  care  facility;  rather,  the 
agency  is  simply  authorized  to  determine 
whether  the  facility  may  be  grandfathered 
as  one  which  existed  and  performed  the 
same  services  prior  to  the  Certificate  of 
Need  program  in  1979.  HCA  Health 
Servs.,  Inc.  v.  Roach,  263  Ga.  798,  439 
S.E.2d  494  (1994). 

Mobile  cardiac  catherization  unit 
which  was  “grandfathered”  and  ex¬ 
empt  from  obtaining  a  certificate  of  need 
when  the  unit  began  operating  was  re¬ 
quired  to  obtain  a  certificate  of  need  when 
the  unit  was  relocated.  Phoebe  Putney 
Mem.  Hosp.  v.  Roach,  267  Ga.  619,  480 
S.E.2d  595  (1997). 

Conversion  of  hospital  beds  into 
skilled  nursing  beds.  —  Certificate  of 
need  was  properly  granted  to  a  hospital 
for  an  11  bed  nursing  facility,  which  would 
be  created  by  converting  13  general  acute 
care  hospital  beds  into  11  skilled  nursing 
beds,  notwithstanding  the  contention  of  a 
nursing  home  that  the  nursing  home 
should  have  received  the  certificate  of 
need.  St.  Joseph’s  Hosp.  v.  Thunderbolt 
Health  Care,  Inc.,  237  Ga.  App.  454,  517 
S.E.2d  334  (1999). 

Application  to  Open  Records  Act.  — 

Procedures  set  forth  in  O.C.G.A.  Art.  3, 
Ch.  6,  T.  31  for  consideration  of  a  certifi¬ 
cate  of  need  by  the  Health  Planning 
Agency  (now  Department  of  Community 
Health),  and  appeal  to  the  Health  Plan¬ 
ning  Review  Board  (now  Certificate  of 
Need  Appeal  Panel),  establish  administra¬ 
tive  proceedings  within  the  meaning  of 
O.C.G.A.  §  50-18-70.  Clayton  County 
Hosp.  Auth.  v.  Webb,  208  Ga.  App.  91,  430 
S.E.2d  89  (1993). 

Exhaustion  of  administrative  reme¬ 
dies.  —  Court  of  appeals  erred  in  ruling 
that  a  society  of  surgery  centers  did  not 
have  to  exhaust  administrative  remedies 
under  the  Georgia  Administrative  Proce¬ 
dure  Act,  O.C.G.A.  §  50-13-19(a),  in  the 
society’s  action  seeking  to  prevent  the 


Georgia  Department  of  Community 
Health  and  its  Commissioner  from  requir¬ 
ing  its  members  to  respond  to  certain 
disputed  requests  in  an  annual  survey 
because  the  futility  exception  to  the  ex¬ 
haustion  requirement  was  inapplicable; 
the  Commissioner’s  position  in  the  law¬ 
suit  did  not  establish  futility  because  ac¬ 
tions  taken  to  defend  a  lawsuit  could  not 
establish  futility.  Ga.  Dep’t  of  Cmty. 
Health  v.  Ga.  Soc’y  of  Ambulatory  Surgery 
Ctrs.,  290  Ga.  628,  No.  S11G1201,  2012 
Ga.  LEXIS  206  (2012). 

Court  of  appeals  erred  in  ruling  that  a 
society  of  surgery  centers  did  not  have  to 
exhaust  administrative  remedies  under 
the  Georgia  Administrative  Procedure 
Act,  O.C.G.A.  §  50-13-19(a),  in  the  soci¬ 
ety’s  action  seeking  to  prevent  the  Georgia 
Department  of  Community  Health  (DCH) 
and  its  Commissioner  from  requiring  its 
members  to  respond  to  certain  disputed 
requests  in  an  annual  survey  because  the 
“acting  outside  statutory  authority”  excep¬ 
tion  to  the  exhaustion  requirement  did  not 
apply;  the  society  did  not  allege  that  DCH 
was  acting  wholly  outside  DCH’s  jurisdic¬ 
tion  under  O.C.G.A.  §  31-6-70  to  conduct 
surveys,  but  instead,  the  society  claimed 
that  the  manner  in  which  the  survey  was 
being  conducted  did  not  fully  comply  with 
the  procedural  requirements  of  the  stat¬ 
ute.  Ga.  Dep’t  of  Cmty.  Health  v.  Ga.  Soc’y 
of  Ambulatory  Surgery  Ctrs.,  290  Ga.  628, 
No.  S11G1201,  2012  Ga.  LEXIS  206 
(2012). 

Certificate  of  need  properly 
granted.  —  Division  of  Health  Planning 
(now  Department  of  Community  Health) 
granting  a  certificate  of  need  was  not 
arbitrary  and  capricious  as  the  proposed 
new  institutional  health  service  was  rea¬ 
sonably  consistent  with  the  relevant  goals 
and  objectives  of  the  State  Health  Plan  as 
set  forth  in  Ga.  Comp.  R.  &  Regs.  r. 
272-2-. 08(b)(1),  and  it  did  not  err  in  inter¬ 
preting  the  12-month  rule  in  O.C.G.A. 
§  31-6-2.  Ga.  Dep’t  of  Cmty.  Health,  Div. 
of  Health  Planning  v.  Gwinnett  Hosp. 
Sys.,  262  Ga.  App.  879,  586  S.E.2d  762 
(2003). 

Trial  court  erred  in  reversing  the  grant 
of  a  certificate  of  need  on  the  ground  that 
the  applicant  was  attempting  to  circum¬ 
vent  a  cease-and-desist  order  issued  to  a 
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corporation  owned  by  the  same  individual 
as  the  applicant;  by  seeking  the  certificate 
of  need,  the  applicant  was  not  doing  any¬ 
thing  that  the  law  did  not  allow,  the  De¬ 
partment  of  Community  Health  held  an 
extensive  evidentiary  hearing  before 
granting  the  application,  and  the  trial 
court  improperly  disregarded  the  corpo¬ 
rate  forms  of  the  corporation  and  the 
applicant  based  on  the  fact  that  they  were 
owned  by  the  same  individual.  Global  Di¬ 
agnostic  Dev.,  LLC  v.  Diagnostic  Imaging 
of  Atlanta,  284  Ga.  App.  66,  643  S.E.2d 
338  (2007). 

Certificate  of  need  properly  denied. 

—  Given  the  ability  of  an  area’s  patients 
to  secure  adult  open-heart  surgery  service 
at  a  significant  rate,  the  Georgia  Health 
Planning  Review  Board  (now  Certificate 
of  Need  Appeal  Panel)  did  not  exceed  the 


board’s  authority,  abuse  the  board’s  dis¬ 
cretion,  act  arbitrarily  or  without  sub¬ 
stantial  evidence,  or  otherwise  err  by  re¬ 
jecting  the  hearing  officer’s  determination 
that  a  certificate  of  need  (CON)  should  be 
issued  to  the  area’s  medical  center  under  a 
geographical  barrier  exception  to  the 
Georgia  Department  of  Community 
Health’s  CON  regulations.  The  Board  de¬ 
termined  that  neither  the  use  of 
out-of-state  services,  nor  the  reluctance  of 
the  area’s  physicians  to  refer  patients  to 
in-state  facilities,  created  a  geographical 
barrier  warranting  an  exception.  Ga. 
Dep’t  of  Cmty.  Health  v.  Satilla  Health 
Servs.,  266  Ga.  App.  880,  598  S.E.2d  514 
(2004). 

Cited  in  Ga.  Oilmen’s  Ass’n  v.  Ga.  Dep’t 
of  Revenue,  261  Ga.  App.  393,  582  S.E.2d 
549  (2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Increase  of  ten  beds  or  ten  percent 
of  bed  capacity  requires  certificate 
when  new  service  created.  —  Though 
an  increase  of  the  lesser  of  ten  beds  or  ten 
percent  of  bed  capacity  would  be  excluded 
from  review  generally  under  O.C.G.A. 
§  31-6-47(a)(15),  it  is  likely  that  such  in¬ 
creases  would  require  a  certificate  of  need 
if  the  new  beds  were  used  to  create  new 
institutional  health  services.  1983  Op. 
Att’y  Gen.  No.  83-34. 


Hospital  authority  may  apply  for 
certificate  of  need  outside  its  area  of 
operation  and  without  the  permission  of 
the  affected  governing  authority  or  hospi¬ 
tal  authority  board  in  the  planned  service 
area;  provided,  however,  that  in  order  to 
implement  the  certificate,  permission  to 
pursue  the  health  care  activity  would  be 
required.  1995  Op.  Att’y  Gen.  No.  95-13. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos¬ 
pitals  and  Asylums,  §§  5,  6. 

31-6-40.1.  Acquisition  of  health  care  facilities;  penalty  for  fail¬ 
ure  to  notify  the  department;  limitation  on  applica¬ 
tions;  agreement  to  care  for  indigent  patients;  re¬ 
quirements  for  destination  cancer  hospitals;  notice 
and  hearing  provisions  for  penalties  authorized  un¬ 
der  this  Code  section. 

(a)  Any  person  who  acquires  a  health  care  facility  by  stock  or  asset 
purchase,  merger,  consolidation,  or  other  lawful  means  shall  notify  the 
department  of  such  acquisition,  the  date  thereof,  and  the  name  and 
address  of  the  acquiring  person.  Such  notification  shall  be  made  in 
writing  to  the  department  within  45  days  following  the  acquisition  and 
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the  acquiring  person  may  be  fined  by  the  department  in  the  amount  of 
$500.00  for  each  day  that  such  notification  is  late.  Such  fine  shall  be 
paid  into  the  state  treasury. 

(b)  The  department  may  limit  the  time  periods  during  which  it  will 
accept  applications  for  the  following  health  care  facilities: 

(1)  Skilled  nursing  facilities; 

(2)  Intermediate  care  facilities;  and 

(3)  Home  health  agencies, 

to  only  such  times  after  the  department  has  determined  there  is  an 
unmet  need  for  such  facilities.  The  department  shall  make  a  determi¬ 
nation  as  to  whether  or  not  there  is  an  unmet  need  for  each  type  of 
facility  at  least  every  six  months  and  shall  notify  those  requesting  such 
notification  of  that  determination. 

(b.l)  The  department  may  establish,  by  rule,  set  times  during  the 
year  in  which  applications  for  capital  projects  exceeding  the  threshold 
amounts  in: 

(1)  Paragraph  (14)  of  Code  Section  31-6-2;  and 

(2)  Paragraph  (2)  or  (3)  of  subsection  (a)  of  Code  Section  31-6-40 
shall  be  accepted. 

(c)  The  department  may  require  that  any  applicant  for  a  certificate  of 
need  agree  to  provide  a  specified  amount  of  clinical  health  services  to 
indigent  patients  as  a  condition  for  the  grant  of  a  certificate  of  need; 
provided,  however,  that  each  facility  granted  a  certificate  of  need  by  the 
department  as  a  destination  cancer  hospital  shall  be  required  to  provide 
uncompensated  indigent  or  charity  care  for  residents  of  Georgia  which 
meets  or  exceeds  3  percent  of  such  destination  cancer  hospital’s 
adjusted  gross  revenues  and  provide  care  to  Medicaid  beneficiaries.  A 
grantee  or  successor  in  interest  of  a  certificate  of  need  or  an  authori¬ 
zation  to  operate  under  this  chapter  which  violates  such  an  agreement 
or  violates  any  conditions  imposed  by  the  department  relating  to  such 
services,  whether  made  before  or  after  July  1,  2008,  shall  be  liable  to 
the  department  for  a  monetary  penalty  in  the  amount  of  the  difference 
between  the  amount  of  services  so  agreed  to  be  provided  and  the 
amount  actually  provided  and  may  be  subject  to  revocation  of  its 
certificate  of  need,  in  whole  or  in  part,  by  the  department  pursuant  to 
Code  Section  31-6-45.  Any  penalty  so  recovered  shall  be  paid  into  the 
state  treasury. 

(c.lXl)  A  destination  cancer  hospital  that  does  not  meet  an  annual 
patient  base  composed  of  a  minimum  of  65  percent  of  patients  who 
reside  outside  this  state  in  a  calendar  year  shall  be  fined  $2  million 
for  the  first  year  of  noncompliance,  $4  million  for  the  second  consec- 
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utive  year  of  noncompliance,  and  $6  million  for  the  third  consecutive 
year  of  noncompliance.  Such  fine  amount  shall  reset  to  $2  million 
after  any  year  of  compliance.  In  the  event  that  a  destination  cancer 
hospital  does  not  meet  an  annual  patient  base  composed  of  a 
minimum  of  65  percent  of  patients  who  reside  outside  this  state  for 
three  calendar  years  in  any  five-year  period,  such  hospital  shall  be 
fined  an  additional  amount  of  $8  million.  It  is  the  intent  of  the 
General  Assembly  that  all  revenues  collected  from  any  such  fines 
shall  be  dedicated  and  deposited  by  the  department  into  the  Indigent 
Care  Trust  Fund  created  pursuant  to  Code  Section  31-8-152. 

(2)  In  the  event  a  certificate  of  need  for  a  destination  cancer 
hospital  is  revoked  pursuant  to  this  subsection,  such  hospital  shall  be 
subject  to  fines  pursuant  to  subsection  (c)  of  Code  Section  31-6-45  for 
operating  without  a  certificate  of  need. 

(3)  In  addition  to  the  annual  report  required  pursuant  to  Code 
Section  31-6-70,  a  destination  cancer  hospital  shall  submit  an  annual 
statement,  in  accordance  with  timeframes  and  a  format  specified  by 
the  department,  affirming  that  the  hospital  has  met  an  annual 
patient  base  composed  of  a  minimum  of  65  percent  of  patients  who 
reside  outside  this  state.  The  chief  executive  officer  of  the  destination 
cancer  hospital  shall  certify  under  penalties  of  perjury  that  the 
statement  as  prepared  accurately  reflects  the  composition  of  the 
annual  patient  base.  The  department  shall  have  the  authority  to 
inspect  any  books,  records,  papers,  or  other  information  pursuant  to 
subsection  (e)  of  Code  Section  31-6-45  of  the  destination  cancer 
hospital  to  confirm  the  information  provided  on  such  statement  or 
any  other  information  required  of  the  destination  cancer  hospital. 
Nothing  in  this  paragraph  shall  be  construed  to  require  the  release  of 
any  information  which  would  violate  the  Health  Insurance  Portabil¬ 
ity  and  Accountability  Act  of  1996,  P.L.  104-191. 

(d)  Penalties  authorized  under  this  Code  section  shall  be  subject  to 
the  same  notices  and  hearing  for  the  levy  of  fines  under  Code  Section 
31-6-45.  (Code  1981,  §  31-6-40.1,  enacted  by  Ga.  L.  1991,  p.  1419,  §  1; 
Ga.  L.  1999,  p.  296,  §  22;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433;  Ga.  L.  2009, 
p.  8,  §  31/SB  46.) 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12,  to  this  Code  section  shall  only  apply  to 
§  3-1/SB  433,  not  codified  by  the  General  applications  submitted  on  or  after  July  1, 
Assembly,  provides  that  the  amendment  2008. 

31-6-40.2.  New  perinatal  services. 

(a)  As  used  in  this  Code  section  only,  the  term: 

(1)  “Certificate  of  need  application”  means  an  application  for  a 
certificate  of  need  filed  with  the  department,  any  amendments 
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thereto,  and  any  other  written  material  relating  to  the  application 
and  filed  by  the  applicant  with  the  department. 

(2)  “First  three  years  of  operation”  means  the  first  three  consecu¬ 
tive  12  month  periods  beginning  on  the  first  day  of  a  new  perinatal 
service’s  first  full  calendar  month  of  operation. 

(3)  “First  year  of  operation”  means  the  first  consecutive  12  month 
period  beginning  on  the  first  day  of  a  new  perinatal  service’s  first  full 
calendar  month  of  operation. 

(4)  “New  perinatal  service”  means  a  perinatal  service  whose  first 
year  of  operation  ends  after  April  6,  1992. 

(5)  “Perinatal  service”  means  obstetric  and  neonatal  services  re¬ 
lating  to  managing  high-risk  pregnancies,  care  for  moderately  ill 
newborns,  care  for  all  maternal  and  fetal  complications  either  on  site 
or  by  referral,  and  operation  of  neonatal  intensive  care  units 
equipped  to  treat  critically  ill  newborns;  provided  however,  this  shall 
not  include  basic  perinatal  services  as  defined  in  Code  Section  31-6-2. 

(6)  “Year”  means  one  of  the  three  consecutive  12  month  periods  in 
a  new  perinatal  service’s  first  36  months  of  operation. 

(b)(1)  Anew  perinatal  service  shall  provide  uncompensated  indigent 
or  charity  care  in  an  amount  which  meets  or  exceeds  the  depart¬ 
ment’s  established  minimum  at  the  time  the  department  issued  the 
certificate  of  need  approval  for  such  service  for  each  of  the  service’s 
first  three  years  of  operation;  provided,  however,  that  if  the  certificate 
of  need  application  under  which  a  new  perinatal  service  was  ap¬ 
proved  included  a  commitment  that  uncompensated  indigent  or 
charity  care  would  be  provided  in  an  amount  greater  than  the 
established  minimum  for  any  time  period  described  in  the  certificate 
of  need  application  that  falls  completely  within  such  new  perinatal 
service’s  first  three  years  of  operation,  such  new  perinatal  service 
shall  provide  indigent  or  charity  care  in  an  amount  which  meets  or 
exceeds  the  amount  committed  in  the  certificate  of  need  application 
for  each  time  period  described  in  the  certificate  of  need  application 
that  falls  completely  within  the  service’s  first  three  years  of  opera¬ 
tion. 

(2)  The  department  shall  revoke  the  certificate  of  need  and  author¬ 
ity  to  operate  of  a  new  perinatal  service  if  after  notice  to  the  grantee 
of  the  certificate  or  such  grantee’s  successors,  and  after  opportunity 
for  a  fair  hearing  pursuant  to  Chapter  13  of  Title  50,  the  “Georgia 
Administrative  Procedure  Act,”  the  department  determines  that  such 
new  perinatal  service  has  failed  to  provide  indigent  or  charity  care  in 
accordance  with  the  requirements  of  paragraph  (1)  of  this  subsection 
and  such  failure  is  determined  by  the  department  to  be  for  reasons 
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substantially  within  the  perinatal  service  provider’s  control.  The 
department  shall  provide  the  requisite  notice,  conduct  the  fair 
hearing,  if  requested,  and  render  its  determination  within  90  days 
after  the  end  of  the  first  year,  or,  if  applicable,  the  first  time  period 
described  in  paragraph  (1)  of  this  subsection  during  which  the  new 
perinatal  service  fails  to  provide  indigent  or  charity  care  in  accor¬ 
dance  with  the  requirements  of  paragraph  (1)  of  this  subsection. 
Revocation  shall  be  effective  30  days  after  the  date  of  the  determi¬ 
nation  by  the  department  that  the  requirements  of  paragraph  (1)  of 
this  subsection  have  not  been  met. 

(c) (1)  A  new  perinatal  service  shall  achieve  the  standard  number  of 
births  specified  in  the  state  health  plan  in  effect  at  the  time  of  the 
issuance  of  the  certificate  of  need  approval  by  the  department  in  at 
least  one  year  during  its  first  three  years  of  operation. 

(2)  The  department  shall  revoke  the  certificate  of  need  and  author¬ 
ity  to  operate  of  a  new  perinatal  service  if  after  notice  to  the  grantee 
of  the  certificate  of  need  or  such  grantee’s  successors,  and  after 
opportunity  for  a  fair  hearing  pursuant  to  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act,”  the  department  determines 
that  such  new  perinatal  service  has  failed  to  comply  with  the 
applicable  requirements  of  paragraph  (1)  of  this  subsection  and  such 
failure  is  determined  by  the  department  to  be  for  reasons  substan¬ 
tially  within  the  perinatal  service  provider’s  control.  The  department 
shall  provide  the  requisite  notice,  conduct  the  fair  hearing,  if  re¬ 
quested,  and  render  its  determination  within  90  days  after  the  end  of 
the  new  perinatal  service’s  first  three  years  of  operation.  Revocation 
shall  be  effective  30  days  after  the  date  of  the  determination  by  the 
department  that  the  requirements  of  this  paragraph  or  paragraph  (1) 
of  this  subsection  have  not  been  met. 

(d)  Nothing  contained  in  this  Code  section  shall  limit  the  depart¬ 
ment’s  authority  to  regulate  perinatal  services  in  ways  or  for  time 
periods  not  addressed  by  the  provisions  of  this  Code  section.  (Code 
1981,  §  31-6-40.2,  enacted  by  Ga.  L.  1992,  p.  1068,  §  1;  Ga.  L.  1999,  p. 
296,  §  22;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1992,  “April  6, 
1992”  was  substituted  for  “the  date  this 
Code  Section  becomes  effective”  in  para¬ 
graph  (a)(4),  and  “this  paragraph  or  para¬ 
graph  (1)”  was  substituted  for  “paragraph 
(1)  or  (2)”  in  the  last  sentence  of  paragraph 
(c)(2). 

Pursuant  to  Code  Section  28-9-5,  in 
2008,  “service’s”  was  substituted  for  “ser¬ 
vice”  in  paragraph  (a)(6). 


Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 
§  3-1/SB  433,  not  codified  by  the  General 
Assembly,  provides  that  the  amendment 
to  this  Code  section  shall  only  apply  to 
applications  submitted  on  or  after  July  1, 
2008. 

Law  reviews.  —  For  note  on  1992 
enactment  of  this  Code  section,  see  9  Ga. 
St.  U.L.  Rev.  265  (1992). 
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(a)  A  certificate  of  need  shall  be  valid  only  for  the  defined  scope, 
location,  cost,  service  area,  and  person  named  in  an  application,  as  it 
may  be  amended,  and  as  such  scope,  location,  service  area,  cost,  and 
person  are  approved  by  the  department,  unless  such  certificate  of  need 
owned  by  an  existing  health  care  facility  is  transferred  to  a  person  who 
acquires  such  existing  facility.  In  such  case,  the  certificate  of  need  shall 
be  valid  for  the  person  who  acquires  such  a  facility  and  for  the  scope, 
location,  cost,  and  service  area  approved  by  the  department.  However, 
in  reviewing  an  application  to  relocate  all  or  a  portion  of  an  existing 
skilled  nursing  facility,  intermediate  care  facility,  or  intermingled 
nursing  facility,  the  department  may  allow  such  facility  to  divide  into 
two  or  more  such  facilities  if  the  department  determines  that  the 
proposed  division  is  financially  feasible  and  would  be  consistent  with 
quality  patient  care. 

(b)  A  certificate  of  need  shall  be  valid  and  effective  for  a  period  of  12 
months  after  it  is  issued,  or  such  greater  period  of  time  as  may  be 
specified  by  the  department  at  the  time  the  certificate  of  need  is  issued. 
Within  the  effective  period  after  the  grant  of  a  certificate  of  need,  the 
applicant  of  a  proposed  project  shall  fulfill  reasonable  performance  and 
scheduling  requirements  specified  by  the  department,  by  rule,  to  assure 
reasonable  progress  toward  timely  completion  of  a  project. 

(c)  By  rule,  the  department  may  provide  for  extension  of  the  effective 
period  of  a  certificate  of  need  when  an  applicant,  by  petition,  makes  a 
good  faith  showing  that  the  conditions  to  be  specified  according  to 
subsection  (b)  of  this  Code  section  will  be  performed  within  the 
extended  period  and  that  the  reasons  for  the  extension  are  beyond  the 
control  of  the  applicant.  (Code  1981,  §  31-6-41,  enacted  by  Ga.  L.  1983, 
p.  1566,  §  1;  Ga.  L.  1999,  p.  296,  §  22;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433; 
Ga.  L.  2009,  p.  8,  §  31/SB  46.) 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12,  to  this  Code  section  shall  only  apply  to 
§  3-1/SB  433,  not  codified  by  the  General  applications  submitted  on  or  after  July  1, 
Assembly,  provides  that  the  amendment  2008. 


JUDICIAL  DECISIONS 


Cancellation  of  certificate  of  need 
proper.  —  Trial  court  properly  affirmed 
an  administrative  decision  cancelling  a 
nursing  home’s  certificate  of  need  as  the 
nursing  home  failed  to  comply  with  appli¬ 
cable  statutory  and  regulatory  require¬ 
ments  with  regard  to  completing  the  proj¬ 
ect  timely  and  providing  documentation 


that  ongoing  construction  was  being  un¬ 
dertaken.  Further,  several  site  inspec¬ 
tions  established  that,  in  fact,  no  construc¬ 
tion  was  being  undertaken  for  the  project. 
Southern  Crescent  Rehab.  &  Ret.  Ctr., 
Inc.  v.  Ga.  Dep’t  of  Cmty.  Health,  290  Ga. 
App.  863,  660  S.E.2d  792  (2008),  cert, 
denied,  2008  Ga.  LEXIS  679  (2008). 
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31-6-42.  Qualifications  for  issuance  of  certificate. 

(a)  The  written  findings  of  fact  and  decision,  with  respect  to  the 
department’s  grant  or  denial  of  a  certificate  of  need,  shall  be  based  on 
the  applicable  considerations  specified  in  this  Code  section  and  reason¬ 
able  rules  promulgated  by  the  department  interpretive  thereof.  The 
department  shall  issue  a  certificate  of  need  to  each  applicant  whose 
application  is  consistent  with  the  following  considerations  and  such 
rules  deemed  applicable  to  a  project,  except  as  specified  in  subsection  (f ) 
of  Code  Section  31-6-43: 

(1)  The  proposed  new  institutional  health  services  are  reasonably 
consistent  with  the  relevant  general  goals  and  objectives  of  the  state 
health  plan; 

(2)  The  population  residing  in  the  area  served,  or  to  be  served,  by 
the  new  institutional  health  service  has  a  need  for  such  services; 

(3)  Existing  alternatives  for  providing  services  in  the  service  area 
the  same  as  the  new  institutional  health  service  proposed  are  neither 
currently  available,  implemented,  similarly  utilized,  nor  capable  of 
providing  a  less  costly  alternative,  or  no  certificate  of  need  to  provide 
such  alternative  services  has  been  issued  by  the  department  and  is 
currently  valid; 

(4)  The  project  can  be  adequately  financed  and  is,  in  the  immediate 
and  long  term,  financially  feasible; 

(5)  The  effects  of  new  institutional  health  service  on  payors  for 
health  services,  including  governmental  payors,  are  not  unreason¬ 
able; 

(6)  The  costs  and  methods  of  a  proposed  construction  project, 
including  the  costs  and  methods  of  energy  provision  and  conserva¬ 
tion,  are  reasonable  and  adequate  for  quality  health  care; 

(7)  The  new  institutional  health  service  proposed  is  reasonably 
financially  and  physically  accessible  to  the  residents  of  the  proposed 
service  area; 

(8)  The  proposed  new  institutional  health  service  has  a  positive 
relationship  to  the  existing  health  care  delivery  system  in  the  service 
area; 

(9)  The  proposed  new  institutional  health  service  encourages  more 
efficient  utilization  of  the  health  care  facility  proposing  such  service; 

(10)  The  proposed  new  institutional  health  service  provides,  or 
would  provide,  a  substantial  portion  of  its  services  to  individuals  not 
residing  in  its  defined  service  area  or  the  adjacent  service  area; 
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(11)  The  proposed  new  institutional  health  service  conducts  bio¬ 
medical  or  behavioral  research  projects  or  new  service  development 
which  is  designed  to  meet  a  national,  regional,  or  state-wide  need; 

(12)  The  proposed  new  institutional  health  service  meets  the 
clinical  needs  of  health  professional  training  programs  which  request 
assistance; 

(13)  The  proposed  new  institutional  health  service  fosters  im¬ 
provements  or  innovations  in  the  financing  or  delivery  of  health 
services,  promotes  health  care  quality  assurance  or  cost  effectiveness, 
or  fosters  competition  that  is  shown  to  result  in  lower  patient  costs 
without  a  loss  of  the  quality  of  care; 

(14)  The  proposed  new  institutional  health  service  fosters  the 
special  needs  and  circumstances  of  health  maintenance  organiza¬ 
tions; 

(15)  The  proposed  new  institutional  health  service  meets  the 
department’s  minimum  quality  standards,  including,  but  not  limited 
to,  standards  relating  to  accreditation,  minimum  volumes,  quality 
improvements,  assurance  practices,  and  utilization  review  proce¬ 
dures; 

(16)  The  proposed  new  institutional  health  service  can  obtain  the 
necessary  resources,  including  health  care  personnel  and  manage¬ 
ment  personnel;  and 

(17)  The  proposed  new  institutional  health  service  is  an  underrep¬ 
resented  health  service,  as  determined  annually  by  the  department. 
The  department  shall,  by  rule,  provide  for  an  advantage  to  equally 
qualified  applicants  that  agree  to  provide  an  underrepresented  ser¬ 
vice  in  addition  to  the  services  for  which  the  application  was 
originally  submitted. 

(b)  In  the  case  of  applications  for  the  development  or  offering  of  a 
new  institutional  health  service  or  health  care  facility  for  osteopathic 
medicine,  the  need  for  such  service  or  facility  shall  be  determined  on  the 
basis  of  the  need  and  availability  in  the  community  for  osteopathic 
services  and  facilities  in  addition  to  the  considerations  in  subsection  (a) 
of  this  Code  section.  Nothing  in  this  chapter  shall,  however,  be 
construed  as  otherwise  recognizing  any  distinction  between  allopathic 
and  osteopathic  medicine. 

(b.l)  In  the  case  of  applications  for  the  construction,  development,  or 
establishment  of  a  destination  cancer  hospital,  the  applicable  consid¬ 
erations  as  to  the  need  for  such  service  shall  not  include  paragraphs  (1), 
(2),  (3),  (7),  (8),  (10),  (11),  and  (14)  of  subsection  (a)  of  this  Code  section 
but  shall  include: 
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(1)  Paragraphs  (4),  (5),  (6),  (9),  (12),  (13),  (15),  (16),  and  (17)  of 
subsection  (a)  of  this  Code  section; 

(2)  That  the  proposed  new  destination  cancer  hospital  can  demon¬ 
strate,  based  on  historical  data  from  the  applicant  or  its  affiliated 
entities,  that  its  annual  patient  base  shall  be  composed  of  a  minimum 
of  65  percent  of  patients  who  reside  outside  of  the  State  of  Georgia; 

(3)  That  the  proposed  new  destination  cancer  hospital  states  its 
intent  to  provide  uncompensated  indigent  or  charity  care  which  shall 
meet  or  exceed  3  percent  of  its  adjusted  gross  revenues  and  provide 
care  to  Medicaid  beneficiaries; 

(4)  That  the  proposed  new  destination  cancer  hospital  shall  con¬ 
duct  biomedical  or  behavioral  research  projects  or  service  develop¬ 
ment  which  is  designed  to  meet  a  national  or  regional  need; 

(5)  That  the  proposed  new  destination  cancer  hospital  shall  be 
reasonably  financially  and  physically  accessible; 

(6)  That  the  proposed  new  destination  cancer  hospital  shall  have  a 
positive  relationship  to  the  existing  health  care  delivery  system  on  a 
regional  basis; 

(6.1)  That  the  proposed  new  destination  cancer  hospital  shall 
enter  into  a  hospital  transfer  agreement  with  one  or  more  hospitals 
within  a  reasonable  distance  from  the  destination  cancer  hospital  or 
the  medical  staff  at  the  destination  cancer  hospital  has  admitting 
privileges  or  other  acceptable  documented  arrangements  with  such 
hospital  or  hospitals  to  ensure  the  necessary  backup  for  the  destina¬ 
tion  cancer  hospital  for  medical  complications.  The  destination  can¬ 
cer  hospital  shall  have  the  capability  to  transfer  a  patient  immedi¬ 
ately  to  a  hospital  within  a  reasonable  distance  from  the  destination 
cancer  hospital  with  adequate  emergency  room  services.  Hospitals 
shall  not  unreasonably  deny  a  transfer  agreement  with  the  destina¬ 
tion  cancer  hospital.  In  the  event  that  a  destination  cancer  hospital 
and  another  hospital  cannot  agree  to  the  terms  of  a  transfer  agree¬ 
ment  as  required  by  this  paragraph,  the  department  shall  mediate 
between  such  parties  for  a  period  of  no  more  than  45  days.  If  an 
agreement  is  still  not  reached  within  such  45  day  period,  the  parties 
shall  enter  into  binding  arbitration  conducted  by  the  department; 

(7)  That  an  applicant  for  a  new  destination  cancer  hospital  shall 
document  in  its  application  that  the  new  facility  is  not  predicted  to  be 
detrimental  to  existing  hospitals  within  the  planning  area.  Such 
demonstration  shall  be  made  by  providing  an  analysis  in  such 
application  that  compares  current  and  projected  changes  in  market 
share  and  payor  mix  for  such  applicant  and  such  existing  hospitals 
within  the  planning  area.  Impact  on  an  existing  hospital  shall  be 
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determined  to  be  adverse  if,  based  on  the  utilization  projected  by  the 
applicant,  such  existing  hospital  would  have  a  total  decrease  of  10 
percent  or  more  in  its  average  annual  utilization,  as  measured  by 
patient  days  for  the  two  most  recent  and  available  preceding  calendar 
years  of  data;  and 

(8)  That  the  destination  cancer  hospital  shall  express  its  intent  to 
participate  in  medical  staffing  work  force  development  activities. 

(b.2)  In  the  case  of  applications  for  basic  perinatal  services  in 
counties  where: 

(1)  Only  one  civilian  health  care  facility  or  health  system  is 
currently  providing  basic  perinatal  services;  and 

(2)  There  are  not  at  least  three  different  health  care  facilities  in  a 
contiguous  county  providing  basic  perinatal  services, 

the  department  shall  not  apply  the  consideration  contained  in  para¬ 
graph  (2)  of  subsection  (a)  of  this  Code  section. 

(c)  If  the  denial  of  an  application  for  a  certificate  of  need  for  a  new 
institutional  health  service  proposed  to  be  offered  or  developed  by  a: 

(1)  Minority  administered  hospital  facility  serving  a  socially  and 
economically  disadvantaged  minority  population  in  an  urban  setting; 
or 

(2)  Minority  administered  hospital  facility  utilized  for  the  training 
of  minority  medical  practitioners 

would  adversely  impact  upon  the  facility  and  population  served  by  said 
facility,  the  special  needs  of  such  hospital  facility  and  the  population 
served  by  said  facility  for  the  new  institutional  health  service  shall  be 
given  extraordinary  consideration  by  the  department  in  making  its 
determination  of  need  as  required  by  this  Code  section.  The  department 
shall  have  the  authority  to  vary  or  modify  strict  adherence  to  the 
provisions  of  this  chapter  and  the  rules  enacted  pursuant  hereto  in 
considering  the  special  needs  of  such  facility  and  its  population  served 
and  to  avoid  an  adverse  impact  on  the  facility  and  the  population  served 
thereby.  For  purposes  of  this  subsection,  the  term  “minority  adminis¬ 
tered  hospital  facility”  means  a  hospital  controlled  or  operated  by  a 
governing  body  or  administrative  staff  composed  predominantly  of 
members  of  a  minority  race. 

(d)  For  the  purposes  of  the  considerations  contained  in  this  Code 
section  and  in  the  department’s  applicable  rules,  relevant  data  which 
were  unavailable  or  omitted  when  the  state  health  plan  or  rules  were 
prepared  or  revised  may  be  considered  in  the  evaluation  of  a  project. 

(e)  The  department  shall  specify  in  its  written  findings  of  fact  and 
decision  which  of  the  considerations  contained  in  this  Code  section  and 
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the  department’s  applicable  rules  are  applicable  to  an  application  and 
its  reasoning  as  to  and  evidentiary  support  for  its  evaluation  of  each 
such  applicable  consideration  and  rule.  (Code  1981,  §  31-6-42,  enacted 
by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1984,  p.  22,  §  31;  Ga.  L.  1999,  p.  296, 
§  22;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433.) 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12,  to  this  Code  section  shall  only  apply  to 
§  3-1/SB  433,  not  codified  by  the  General  applications  submitted  on  or  after  July  1, 
Assembly,  provides  that  the  amendment  2008. 

JUDICIAL  DECISIONS 


Criteria  used  by  Review  Board.  — 

Review  Board  (now  Certificate  of  Need 
Appeal  Panel)  could  use  not  only  the  con¬ 
siderations  listed  in  O.C.G.A.  §  31-6-42, 
but  also  State  Health  Planning  and  Devel¬ 
opment  Agency  (now  Department  of  Com¬ 
munity  Health)  standards  and  criteria  in 
interpreting  those  standards  to  make  a 
decision  in  the  case  before  the  board. 
North  Fulton  Community  Hosp.  v.  State 
Health  Planning  &  Dev.  Agency,  168  Ga. 
App.  801,  310  S.E.2d  764  (1983). 

In  determining  whether  a  given  appli¬ 
cation  was  consistent  with  the  consider¬ 
ations  set  forth  in  O.C.G.A.  §  31-6-42  and 
the  State  Health  Planning  Agency  (now 
Department  of  Community  Health)  rules, 
the  board  was  entitled  to  place  more  em¬ 
phasis  on  one  consideration  than  another 
absent  some  mandatory  language  to  the 
contrary,  and  such  emphasis  was  entitled 
to  great  deference  by  a  reviewing  court. 
Medical  Ctr.,  Inc.  v.  State  Health  Planning 
Agency,  219  Ga.  App.  334,  464  S.E.2d  925 
(1995). 

Opposing  hospitals  failed  to  show 
harm  from  alleged  deficiencies  in 
hearing  officer’s  decision.  —  Two  hos¬ 
pitals  that  opposed  an  application  for  a 
certificate  of  need  for  perinatal  services 
failed  to  show  any  harm  resulting  from 
alleged  deficiencies  in  the  initial  decision 
issued  by  a  hearing  officer  of  the  Depart¬ 
ment  of  Community  Health  which  preju¬ 
diced  the  hospitals’  ability  to  present  their 
case  to  the  hearing  officer.  The  hospitals 
could  have,  but  did  not,  present  additional 


evidence  pursuant  to  O.C.G.A.  §  31-6-44. 
Palmyra  Park  Hosp.,  Inc.  v.  Phoebe 
Sumter  Med.  Ctr.,  310  Ga.  App.  487,  714 
S.E.2d  71  (2011). 

Evidence  sustaining  denial  of  ap¬ 
plications.  —  Determination  by  the 
State  Health  Planning  Agency  (now  De¬ 
partment  of  Community  Health)  that  the 
establishment  of  open  heart  surgery  ser¬ 
vice  at  two  applying  hospitals  would  ad¬ 
versely  impact  existing  service  was  sup¬ 
ported  by  evidence  that  open  heart  service 
at  another  hospital  would  be  reduced  to 
less  than  350  procedures  annually  and  by 
more  than  ten  percent  of  its  total  annual 
volume.  Hospital  Auth.  v.  State  Health 
Planning  Agency,  211  Ga.  App.  407,  438 
S.E.2d  912  (1993). 

Trial  court  erred  by  reversing  a  decision 
of  the  Department  of  Community  Health 
denying  an  ambulatory  surgery  center’s 
application  for  a  certificate  of  need  to 
develop  an  orthopedic  center  in  a  city  as 
the  trial  court  substituted  the  court’s  own 
judgment  for  that  of  the  agency  since  the 
Department  made  a  finding  that  the  ser¬ 
vice  area  already  had  a  surplus  of  operat¬ 
ing  rooms,  which  were  significantly 
underutilized,  and  the  ambulatory  sur¬ 
gery  center  failed  to  prove  that  any  spe¬ 
cific  patient  population  was  in  need  of  the 
new  center  or  that  any  barrier  to  quality 
care  existed.  Surgery  Ctr.,  LLC  v. 
Hughston  Surgical  Inst.,  LLC,  293  Ga. 
App.  879,  668  S.E.2d  326  (2008). 

Cited  in  St.  Joseph’s  Hosp.  v.  Hospital 
Corp.  of  Am.,  795  F.2d  948  (11th  Cir. 
1986). 
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31-6-43.  Acceptance  or  rejection  of  application  for  certificate. 

(a)  At  least  30  days  prior  to  submitting  an  application  for  a  certifi¬ 
cate  of  need  for  clinical  health  services,  a  person  shall  submit  a  letter  of 
intent  to  the  department.  The  department  shall  provide  by  rule  a 
process  for  submitting  letters  of  intent  and  a  mechanism  by  which 
applications  may  be  filed  to  compete  with  and  be  reviewed  compara¬ 
tively  with  proposals  described  in  submitted  letters  of  intent. 

(b)  Each  application  for  a  certificate  of  need  shall  be  reviewed  by  the 
department  and  within  ten  working  days  after  the  date  of  its  receipt  a 
determination  shall  be  made  as  to  whether  the  application  complies 
with  the  rules  governing  the  preparation  and  submission  of  applica¬ 
tions.  If  the  application  complies  with  the  rules  governing  the  prepa¬ 
ration  and  submission  of  applications,  the  department  shall  declare  the 
application  complete  for  review,  shall  accept  and  date  the  application, 
and  shall  notify  the  applicant  of  the  timetable  for  its  review.  The 
department  shall  also  notify  a  newspaper  of  general  circulation  in  the 
county  in  which  the  project  shall  be  developed  that  the  application  has 
been  deemed  complete.  The  department  shall  also  notify  the  appropri¬ 
ate  regional  commission  and  the  chief  elected  official  of  the  county  and 
municipal  governments,  if  any,  in  whose  boundaries  the  proposed 
project  will  be  located  that  the  application  is  complete  for  review.  If  the 
application  does  not  comply  with  the  rules  governing  the  preparation 
and  submission  of  applications,  the  department  shall  notify  the  appli¬ 
cant  in  writing  and  provide  a  list  of  all  deficiencies.  The  applicant  shall 
be  afforded  an  opportunity  to  correct  such  deficiencies,  and  upon  such 
correction,  the  application  shall  then  be  declared  complete  for  review 
within  ten  days  of  the  correction  of  such  deficiencies,  and  notice  given 
to  a  newspaper  of  general  circulation  in  the  county  in  which  the  project 
shall  be  developed  that  the  application  has  been  so  declared.  The 
department  shall  also  notify  the  appropriate  regional  commission  and 
the  chief  elected  official  of  the  county  and  municipal  governments,  if 
any,  in  whose  boundaries  the  proposed  project  will  be  located  that  the 
application  is  complete  for  review  or  when  in  the  determination  of  the 
department  a  significant  amendment  is  filed. 

(c)  The  department  shall  specify  by  rule  the  time  within  which  an 
applicant  may  amend  its  application.  The  department  may  request  an 
applicant  to  make  amendments.  The  department  decision  shall  be 
made  on  an  application  as  amended,  if  at  all,  by  the  applicant. 

(d)  There  shall  be  a  time  limit  of  120  days  for  review  of  a  project, 
beginning  on  the  day  the  department  declares  the  application  complete 
for  review  or  in  the  case  of  applications  joined  for  comparative  review, 
beginning  on  the  day  the  department  declares  the  final  application 
complete.  The  department  may  adopt  rules  for  determining  when  it  is 
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not  practicable  to  complete  a  review  in  120  days  and  may  extend  the 
review  period  upon  written  notice  to  the  applicant  but  only  for  an 
extended  period  of  not  longer  than  an  additional  30  days.  The  depart¬ 
ment  shall  adopt  rules  governing  the  submission  of  additional  informa¬ 
tion  by  the  applicant  and  for  opposing  an  application. 

(e)  To  allow  the  opportunity  for  comparative  review  of  applications, 
the  department  may  provide  by  rule  for  applications  for  a  certificate  of 
need  to  be  submitted  on  a  timetable  or  batching  cycle  basis  no  less  often 
than  two  times  per  calendar  year  for  each  clinical  health  service. 
Applications  for  services,  facilities,  or  expenditures  for  which  there  is 
no  specified  batching  cycle  may  be  filed  at  any  time. 

(f )  The  department  may  order  the  joinder  of  an  application  which  is 
determined  to  be  complete  by  the  department  for  comparative  review 
with  one  or  more  subsequently  filed  applications  declared  complete  for 
review  during  the  same  batching  cycle  when: 

(1)  The  first  and  subsequent  applications  involve  similar  clinical 
health  service  projects  in  the  same  service  area  or  overlapping  service 
areas;  and 

(2)  The  subsequent  applications  are  filed  and  are  declared  com¬ 
plete  for  review  within  30  days  of  the  date  the  first  application  was 
declared  complete  for  review. 

Following  joinder  of  the  first  application  with  subsequent  applications, 
none  of  the  subsequent  applications  so  joined  may  be  considered  as  a 
first  application  for  the  purposes  of  future  joinder.  The  department 
shall  notify  the  applicant  to  whose  application  a  joinder  is  ordered  and 
all  other  applicants  previously  joined  to  such  application  of  the  fact  of 
each  joinder  pursuant  to  this  subsection.  In  the  event  one  or  more 
applications  have  been  joined  pursuant  to  this  subsection,  the  time 
limits  for  department  action  for  all  of  the  applicants  shall  run  from  the 
latest  date  that  any  one  of  the  joined  applications  was  declared 
complete  for  review.  In  the  event  of  the  consideration  of  one  or  more 
applications  joined  pursuant  to  this  subsection,  the  department  may 
award  no  certificate  of  need  or  one  or  more  certificates  of  need  to  the 
application  or  applications,  if  any,  which  are  consistent  with  the 
considerations  contained  in  Code  Section  31-6-42,  the  department’s 
applicable  rules,  and  the  award  of  which  will  best  satisfy  the  purposes 
of  this  chapter. 

(g)  The  department  shall  review  the  application  and  all  written 
information  submitted  by  the  applicant  in  support  of  the  application 
and  all  information  submitted  in  opposition  to  the  application  to 
determine  the  extent  to  which  the  proposed  project  is  consistent  with 
the  applicable  considerations  stated  in  Code  Section  31-6-42  and  in  the 
department’s  applicable  rules.  During  the  course  of  the  review,  the 
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department  staff  may  request  additional  information  from  the  appli¬ 
cant  as  deemed  appropriate.  Pursuant  to  rules  adopted  by  the  depart¬ 
ment,  a  public  hearing  on  applications  covered  by  those  regulations 
may  be  held  prior  to  the  date  of  the  department’s  decision  thereon.  Such 
rules  shall  provide  that  when  good  cause  has  been  shown,  a  public 
hearing  shall  be  held  by  the  department.  Any  interested  person  may 
submit  information  to  the  department  concerning  an  application,  and 
an  applicant  shall  be  entitled  to  notice  of  and  to  respond  to  any  such 
submission. 

(h)  The  department  shall  provide  the  applicant  an  opportunity  to 
meet  with  the  department  to  discuss  the  application  and  to  provide  an 
opportunity  to  submit  additional  information.  Such  additional  informa¬ 
tion  shall  be  submitted  within  the  time  limits  adopted  by  the  depart¬ 
ment.  The  department  shall  also  provide  an  opportunity  for  any  party 
that  is  opposed  to  an  application  to  meet  with  the  department  and  to 
provide  additional  information  to  the  department.  In  order  for  an 
opposing  party  to  have  standing  to  appeal  an  adverse  decision  pursuant 
to  Code  Section  31-6-44,  such  party  must  attend  and  participate  in  an 
opposition  meeting. 

(i)  Unless  extended  by  the  department  for  an  additional  period  of  up 
to  30  days  pursuant  to  subsection  (d)  of  this  Code  section,  the  depart¬ 
ment  shall,  no  later  than  120  days  after  an  application  is  determined  to 
be  complete  for  review,  or,  in  the  event  of  joined  applications,  120  days 
after  the  last  application  is  declared  complete  for  review,  provide 
written  notification  to  an  applicant  of  the  department’s  decision  to  issue 
or  to  deny  issuance  of  a  certificate  of  need  for  the  proposed  project.  Such 
notice  shall  contain  the  department’s  written  findings  of  fact  and 
decision  as  to  each  applicable  consideration  or  rule  and  a  detailed 
statement  of  the  reasons  and  evidentiary  support  for  issuing  or  denying 
a  certificate  of  need  for  the  action  proposed  by  each  applicant.  The 
department  shall  also  mail  such  notification  to  the  appropriate  regional 
commission  and  the  chief  elected  official  of  the  county  and  municipal 
governments,  if  any,  in  whose  boundaries  the  proposed  project  will  be 
located.  In  the  event  such  decision  is  to  issue  a  certificate  of  need,  the 
certificate  of  need  shall  be  effective  on  the  day  of  the  decision  unless  the 
decision  is  appealed  to  the  Certificate  of  Need  Appeal  Panel  in  accor¬ 
dance  with  this  chapter.  Within  seven  days  of  the  decision,  the  depart¬ 
ment  shall  publish  notice  of  its  decision  to  grant  or  deny  an  application 
in  the  same  manner  as  it  publishes  notice  of  the  filing  of  an  application. 

(j)  Should  the  department  fail  to  provide  written  notification  of  the 
decision  within  the  time  limitations  set  forth  in  this  Code  section,  an 
application  shall  be  deemed  to  have  been  approved  as  of  the  one 
hundred  twenty-first  day  following  notice  from  the  department  that  an 
application,  or  the  last  of  any  applications  joined  pursuant  to  subsection 
(f)  of  this  Code  section,  is  declared  “complete  for  review.” 
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(k)  Notwithstanding  other  provisions  of  this  article,  when  the  Gov¬ 
ernor  has  declared  a  state  of  emergency  in  a  region  of  the  state,  existing 
health  care  facilities  in  the  affected  region  may  seek  emergency 
approval  from  the  department  to  make  expenditures  in  excess  of  the 
capital  expenditure  threshold  or  to  offer  services  that  may  otherwise 
require  a  certificate  of  need.  The  department  shall  give  special  expe¬ 
dited  consideration  to  such  requests  and  may  authorize  such  requests 
for  good  cause.  Once  the  state  of  emergency  has  been  lifted,  any  services 
offered  by  an  affected  health  care  facility  under  this  subsection  shall 
cease  to  be  offered  until  such  time  as  the  health  care  facility  that 
received  the  emergency  authorization  has  requested  and  received  a 
certificate  of  need.  For  purposes  of  this  subsection,  “good  cause”  means 
that  authorization  of  the  request  shall  directly  resolve  a  situation 
posing  an  immediate  threat  to  the  health  and  safety  of  the  public.  The 
department  shall  establish,  by  rule,  procedures  whereby  requirements 
for  the  process  of  review  and  issuance  of  a  certificate  of  need  may  be 
modified  and  expedited  as  a  result  of  emergency  situations.  (Code  1981, 
§  31-6-43,  enacted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1984,  p.  22,  §  31; 
Ga.  L.  1989,  p.  1317,  §§  6.15,  6.16;  Ga.  L.  1999,  p.  296,  §  22;  Ga.  L. 
2008,  p.  12,  §  1-1/SB  433;  Ga.  L.  2008,  p.  181,  §  15/HB  1216;  Ga.  L. 
2012,  p.  775,  §  31/HB  942.) 

The  2012  amendment,  effective  May 
1,  2012,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  lan¬ 
guage  in  the  last  sentence  of  subsection 

(i). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2008,  subsection 
(g),  as  enacted  by  Ga.  L.  2008,  p.  12,  §  1-1, 
was  redesignated  as  subsection  (k). 


Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 
§  3-1/SB  433,  not  codified  by  the  General 
Assembly,  provides  that  the  amendment 
to  this  Code  section  shall  only  apply  to 
applications  submitted  on  or  after  July  1, 
2008. 


JUDICIAL  DECISIONS 


Certificate  of  need  properly  denied. 

—  Given  the  ability  of  an  area’s  patients 
to  secure  adult  open-heart  surgery  service 
at  a  significant  rate,  the  Georgia  Health 
Planning  Review  Board  (now  Certificate 
of  Need  Appeal  Panel)  did  not  exceed  the 
board’s  authority,  abuse  the  board’s  dis¬ 
cretion,  act  arbitrarily  or  without  sub¬ 
stantial  evidence,  or  otherwise  err  by  re¬ 
jecting  the  hearing  officer’s  determination 
that  a  certificate  of  need  (CON)  should  be 
issued  to  the  area’s  medical  center  under  a 
geographical  barrier  exception  to  the 
Georgia  Department  of  Community 
Health’s  CON  regulations.  The  Board  de¬ 
termined  that  neither  the  use  of 
out-of-state  services,  nor  the  reluctance  of 


the  area’s  physicians  to  refer  patients  to 
in-state  facilities,  created  a  geographical 
barrier  warranting  an  exception.  Ga. 
Dep’t  of  Cmty.  Health  v.  Satilla  Health 
Servs.,  266  Ga.  App.  880,  598  S.E.2d  514 
(2004). 

Date  time  begins.  —  Date  an  agency 
made  the  determination  that  a  reapplica¬ 
tion  was  complete  was  the  day  the  90-day 
time  limit  of  subsection  (c)  of  O.C.G.A. 
§  31-6-43  for  ruling  on  the  reapplication 
began  to  run.  State  Health  Planning 
Agency  v.  Cribb  Indus.,  Inc.,  204  Ga.  App. 
285,  419  S.E.2d  123  (1992). 

Opposing  hospitals  failed  to  show 
harm  from  alleged  deficiencies  in 
hearing  officer’s  decision.  —  Two  hos- 
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pitals  that  opposed  an  application  for  a 
certificate  of  need  for  perinatal  services 
failed  to  show  any  harm  resulting  from 
alleged  deficiencies  in  the  initial  decision 
issued  by  a  hearing  officer  of  the  Depart¬ 
ment  of  Community  Health  which  preju¬ 
diced  the  hospitals’  ability  to  present  their 
case  to  the  hearing  officer.  The  hospitals 
could  have,  but  did  not,  present  additional 
evidence  pursuant  to  O.C.G.A.  §  31-6-44. 
Palmyra  Park  Hosp.,  Inc.  v.  Phoebe 
Sumter  Med.  Ctr.,  310  Ga.  App.  487,  714 
S.E.2d  71  (2011). 

Timely  review  of  reapplication.  — 

State  Health  Planning  Agency’s  (now  De¬ 
partment  of  Community  Health)  exten¬ 
sion  of  the  time  for  review  of  a  nursing 
home  application  beyond  the  90  day  time 
limit  set  forth  in  subsection  (c)  of  O.C.G.A. 
§  31-6-43  was  warranted  since  the  agency 
had  offered  to  provide  the  applicant  with 
an  opportunity  to  meet  and  discuss  the 


application  and  to  submit  additional  evi¬ 
dence,  but  the  applicant  requested  a  delay 
of  the  meeting  that  made  a  decision 
within  the  90  day  time  limit  impractica¬ 
ble.  State  Health  Planning  Agency  v. 
Cribb  Indus.,  Inc.,  204  Ga.  App.  285,  419 
S.E.2d  123  (1992). 

Department  decisions  entitled  to 
deference.  —  Appellate  court  must  defer 
to  decisions  on  the  issuance  of  certificates 
of  need  of  the  Georgia  Department  of 
Community  Health,  which  is  charged  with 
balancing  numerous  factors  in  determin¬ 
ing  the  need  for  additional  medical  facili¬ 
ties,  as  it  is  not  feasible  to  have  compre¬ 
hensive  medical  facilities  in  every  Georgia 
town,  and  the  judiciary  is  ill-equipped  to 
resolve  the  complex  issues  inherent  in 
state  health  planning.  Ga.  Dep’t  of  Cmty. 
Health  v.  Satilla  Health  Servs.,  266  Ga. 
App.  880,  598  S.E.2d  514  (2004). 


31-6-44.  Certificate  of  Need  Appeal  Panel. 


(a)  Effective  July  1,  2008,  there  is  created  the  Certificate  of  Need 
Appeal  Panel,  which  shall  be  an  agency  separate  and  apart  from  the 
department  and  shall  consist  of  a  panel  of  independent  hearing  officers. 
The  purpose  of  the  appeal  panel  shall  be  to  serve  as  a  panel  of 
independent  hearing  officers  to  review  the  department’s  initial  decision 
to  grant  or  deny  a  certificate  of  need  application.  The  Health  Planning 
Review  Board  which  existed  on  June  30,  2008,  shall  cease  to  exist  after 
that  date  and  the  Certificate  of  Need  Appeal  Panel  shall  be  constituted 
effective  July  1,  2008,  pursuant  to  this  Code  section.  The  terms  of  all 
members  of  the  Health  Planning  Review  Board  serving  as  such  on  June 
30,  2008,  shall  automatically  terminate  on  such  date. 

(b)  On  and  after  July  1,  2008,  the  appeal  panel  shall  be  composed  of 
five  members  appointed  by  the  Governor  for  a  term  of  up  to  four  years 
each.  The  Governor  shall  appoint  to  the  appeal  panel  attorneys  who 
practice  law  in  this  state  and  who  are  familiar  with  the  health  care 
industry  but  who  do  not  have  a  financial  interest  in  or  represent  or  have 
any  compensation  arrangement  with  any  health  care  facility.  Each 
member  of  the  appeal  panel  shall  be  an  active  member  of  the  State  Bar 
of  Georgia  in  good  standing,  and  each  attorney  shall  have  maintained 
such  active  status  for  the  five  years  immediately  preceding  such 
person’s  appointment.  The  Governor  shall  name  from  among  such 
members  a  chairperson  and  a  vice  chairperson  of  the  appeal  panel.  The 
vice  chairperson  shall  have  the  same  authority  as  the  chairperson; 
provided,  however,  the  vice  chairperson  shall  not  exercise  such  author¬ 
ity  unless  expressly  delegated  by  the  chairperson  or  in  the  event  the 
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chairperson  becomes  incapacitated,  as  determined  by  the  Governor. 
Vacancies  on  the  appeal  panel  caused  by  resignation,  death,  or  any 
other  cause  shall  be  filled  for  the  unexpired  term  in  the  same  manner 
as  the  original  appointment.  No  person  required  to  register  with  the 
Secretary  of  State  as  a  lobbyist  or  registered  agent  shall  be  eligible  for 
appointment  by  the  Governor  to  the  appeal  panel. 

(c)  The  appeal  panel  shall  promulgate  reasonable  rules  for  its 
operation  and  rules  of  procedure  for  the  conduct  of  initial  administra¬ 
tive  appeal  hearings  held  by  the  appointed  hearing  officers,  including 
an  appropriate  fee  schedule  for  filing  such  appeals.  Members  of  the 
appeal  panel  shall  serve  as  hearing  officers  for  appeals  that  are 
assigned  to  them  on  a  random  basis  by  the  chairperson  of  the  appeal 
panel.  The  members  of  the  appeal  panel  shall  receive  no  salary  but 
shall  be  reimbursed  for  their  expenses  in  attending  meetings  and  for 
transportation  costs  as  authorized  by  Code  Section  45-7-21,  which 
provides  for  compensation  and  allowances  of  certain  state  officials; 
provided,  however,  that  the  chairperson  and  vice  chairperson  of  the 
appeal  panel  shall  also  be  compensated  for  their  services  rendered  to 
the  appeal  panel  outside  of  attendance  at  an  appeal  panel  meeting, 
such  as  for  time  spent  assigning  hearing  officers,  the  amount  of  which 
compensation  shall  be  determined  according  to  regulations  of  the 
Department  of  Administrative  Services.  Appeal  panel  members  shall 
receive  compensation  for  the  administration  of  the  cases  assigned  to 
them,  including  prehearing,  hearing,  and  posthearing  work,  in  an 
amount  determined  to  be  appropriate  and  reasonable  by  the  Depart¬ 
ment  of  Administrative  Services.  Such  compensation  to  the  members  of 
the  appeal  panel  shall  be  made  by  the  Department  of  Administrative 
Services. 

(d)  Any  applicant  for  a  project,  any  competing  applicant  in  the  same 
batching  cycle,  any  competing  health  care  facility  that  has  notified  the 
department  prior  to  its  decision  that  such  facility  is  opposed  to  the 
application  before  the  department,  or  any  county  or  municipal  govern¬ 
ment  in  whose  boundaries  the  proposed  project  will  be  located  who  is 
aggrieved  by  a  decision  of  the  department  shall  have  the  right  to  an 
initial  administrative  appeal  hearing  before  an  appeal  panel  hearing 
officer  or  to  intervene  in  such  hearing.  Such  request  for  hearing  or 
intervention  shall  be  filed  with  the  chairperson  of  the  appeal  panel 
within  30  days  of  the  date  of  the  decision  made  pursuant  to  Code 
Section  31-6-43.  In  the  event  an  appeal  is  filed  by  a  competing 
applicant,  or  any  competing  health  care  facility,  or  any  county  or 
municipal  government,  the  appeal  shall  be  accompanied  by  payment  of 
such  fee  as  is  established  by  the  appeal  panel.  In  the  event  an  appeal  is 
requested,  the  chairperson  of  the  appeal  panel  shall  appoint  a  hearing 
officer  for  each  such  hearing  within  30  days  after  the  date  the  appeal  is 
received.  Within  14  days  after  the  appointment  of  the  hearing  officer, 
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such  hearing  officer  shall  confer  with  the  parties  and  set  the  date  or 
dates  for  the  hearing,  provided  that  no  hearing  shall  be  scheduled  less 
than  60  days  nor  more  than  120  days  after  the  filing  of  the  request  for 
a  hearing,  unless  the  applicant  consents  or,  in  the  case  of  competing 
applicants,  all  applicants  consent  to  an  extension  of  this  time  period  to 
a  specified  date.  Unless  the  applicant  consents  or,  in  the  case  of 
competing  applicants,  all  applicants  consent  to  an  extension  of  said  120 
day  period,  any  hearing  officer  who  regularly  fails  to  commence  a 
hearing  within  the  required  time  period  shall  not  be  eligible  for 
continued  service  as  a  hearing  officer  for  the  purposes  of  this  Code 
section.  The  hearing  officer  shall  have  the  authority  to  dispose  of  all 
motions  made  by  any  party  before  the  issuance  of  the  hearing  officer’s 
decision  and  shall  make  such  rulings  as  may  be  required  for  the  conduct 
of  the  hearing. 

(e)  In  fulfilling  the  functions  and  duties  of  this  chapter,  the  hearing 
officer  shall  act,  and  the  hearing  shall  be  conducted  as  a  full  evidentiary 
hearing,  in  accordance  with  Chapter  13  of  Title  50,  the  “Georgia 
Administrative  Procedure  Act,”  relating  to  contested  cases,  except  as 
otherwise  specified  in  this  Code  section.  Subject  to  the  provisions  of 
Article  4  of  Chapter  18  of  Title  50,  all  files,  working  papers,  studies, 
notes,  and  other  writings  or  information  used  by  the  department  in 
making  its  decision  shall  be  public  records  and  available  to  the  parties, 
and  the  hearing  officer  may  permit  each  party  to  exercise  such  reason¬ 
able  rights  of  prehearing  discovery  of  such  information  used  by  the 
parties  as  will  expedite  the  hearing. 

(f )  In  addition  to  evidence  submitted  to  the  department,  a  party  may 
present  any  additional  relevant  evidence  to  the  appeal  panel  hearing 
officer  reviewing  the  decision  of  the  department  if  the  evidence  was  not 
reasonably  available  to  the  party  presenting  the  evidence  at  the  time  of 
the  department’s  review.  The  burden  of  proof  as  to  whether  the  evidence 
was  reasonably  available  shall  be  on  the  party  attempting  to  introduce 
the  new  evidence.  The  issue  for  the  decision  by  the  hearing  officer  shall 
be  whether,  and  the  hearing  officer  shall  order  the  issuance  of  a 
certificate  of  need  if,  in  the  hearing  officer’s  judgment,  the  application  is 
consistent  with  the  considerations  as  set  forth  in  Code  Section  31-6-42 
and  the  department’s  rules,  as  the  hearing  officer  deems  such  consid¬ 
erations  and  rules  applicable  to  the  review  of  the  project.  The  appeal 
hearing  conducted  by  the  appeal  panel  hearing  officer  shall  be  a  de  novo 
review  of  the  decision  of  the  department.  The  hearing  officer  shall  also 
consider: 

(1)  Whether  the  department  committed  prejudicial  procedural 
error  in  its  consideration  of  the  application; 

(2)  Whether  the  appeal  lacks  substantial  justification;  and 

(3)  Whether  such  appeal  was  undertaken  primarily  for  the  pur¬ 
pose  of  delay  or  harassment. 
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The  burden  of  proof  shall  be  on  the  appellant.  Appellants  or  applicants 
shall  proceed  first  with  their  cases  before  the  hearing  officer  in  the  order 
determined  by  the  hearing  officer,  and  the  department,  if  a  party,  shall 
proceed  last.  In  the  event  of  a  consolidated  hearing  on  applications 
which  were  joined  for  comparative  review  pursuant  to  subsection  (f )  of 
Code  Section  31-6-43,  the  hearing  officer  shall  have  the  same  powers 
specified  for  the  department  in  subsection  (f)  of  Code  Section  31-6-43  to 
order  the  issuance  of  no  certificate  of  need  or  one  or  more  certificates  of 
need. 

(g)  All  evidence  shall  be  presented  at  the  initial  administrative 
appeal  hearing  conducted  by  the  appointed  hearing  officer.  A  party  or 
intervenor  may  present  any  relevant  evidence  on  all  issues  raised  by 
the  hearing  officer  or  any  party  to  the  hearing  or  revealed  during 
discovery  and  shall  not  be  limited  to  evidence  or  information  presented 
to  the  department  prior  to  its  decision,  except  that  an  applicant  may  not 
present  a  new  need  study  or  analysis  responsive  to  the  general  need 
consideration  or  service-specific  need  formula  as  provided  in  the  appli¬ 
cable  rules  that  is  substantially  different  from  any  such  study  or 
analysis  submitted  to  the  department  prior  to  its  decision  and  that 
could  have  reasonably  been  available  for  submission.  The  hearing 
officer  may  consider  the  latest  data  available,  including  updates  of 
studies  previously  submitted,  in  deciding  whether  an  application  is 
consistent  with  the  applicable  considerations  or  rules.  The  hearing 
officer  shall  consider  the  applicable  considerations  and  rules  in  effect  on 
the  date  the  appeal  is  filed,  even  if  the  provisions  of  those  consider¬ 
ations  or  rules  were  changed  after  the  department’s  decision.  The 
hearing  officer  may  remand  a  matter  to  the  department  if  the  hearing 
officer  determines  that  it  would  be  beneficial  for  the  department  to 
consider  new  data,  studies,  or  analyses  that  were  not  available  before 
the  decision  or  changes  to  the  provisions  of  the  applicable  consider¬ 
ations  or  rules  made  after  the  department’s  decision.  The  hearing 
officer  shall  establish  the  time  deadlines  for  completion  of  the  remand 
and  shall  retain  jurisdiction  of  the  matter  throughout  the  completion  of 
the  remand. 

(h)  After  the  issuance  of  a  decision  by  the  department  pursuant  to 
Code  Section  31-6-43,  no  party  to  an  appeal  hearing,  nor  any  person  on 
behalf  of  such  party,  including  the  department,  shall  make  any  ex  parte 
contact  with  the  appeal  panel  hearing  officer  appointed  to  conduct  the 
appeal  hearing,  any  other  member  of  the  appeal  panel,  or  the  commis¬ 
sioner  in  regard  to  a  decision  under  appeal. 

(i)  Within  30  days  after  the  conclusion  of  the  hearing,  the  hearing 
officer  shall  make  written  findings  of  fact  and  conclusions  of  law  as  to 
each  consideration  as  set  forth  in  Code  Section  31-6-42  and  the 
department’s  rules,  including  a  detailed  statement  of  the  reasons  for 
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the  decision  of  the  hearing  officer.  If  any  party  has  alleged  that  an 
appeal  lacks  substantial  justification  or  was  undertaken  primarily  for 
the  purpose  of  delay  or  harassment,  the  decision  of  the  hearing  officer 
shall  make  findings  of  fact  addressing  the  merits  of  the  allegation.  The 
hearing  officer  shall  file  such  decision  with  the  chairperson  of  the 
appeal  panel  who  shall  serve  such  decision  upon  all  parties,  and  shall 
transmit  the  administrative  record  to  the  commissioner.  Any  party, 
including  the  department,  which  disputes  any  finding  of  fact  or  conclu¬ 
sion  of  law  rendered  by  the  hearing  officer  in  such  hearing  officer’s 
decision  and  which  wishes  to  appeal  that  decision  may  appeal  to  the 
commissioner  and  shall  file  its  specific  objections  with  the  commis¬ 
sioner  or  his  or  her  designee  within  30  days  of  the  date  of  the  hearing 
officer’s  decision  pursuant  to  rules  adopted  by  the  department. 

(j)  The  decision  of  the  appeal  panel  hearing  officer  will  become  the 
final  decision  of  the  department  upon  the  sixty-first  day  following  the 
date  of  the  decision  unless  an  objection  thereto  is  filed  with  the 
commissioner  within  the  time  limit  established  in  subsection  (i)  of  this 
Code  section. 

(k) (l)  In  the  event  an  appeal  of  the  hearing  officer’s  decision  is  filed, 
the  commissioner  may  adopt  the  hearing  officer’s  order  as  the  final 
order  of  the  department  or  the  commissioner  may  reject  or  modify  the 
conclusions  of  law  over  which  the  department  has  substantive 
jurisdiction  and  the  interpretation  of  administrative  rules  over  which 
it  has  substantive  jurisdiction.  By  rejecting  or  modifying  such  con¬ 
clusion  of  law  or  interpretation  of  administrative  rule,  the  depart¬ 
ment  must  state  with  particularity  its  reasons  for  rejecting  or 
modifying  such  conclusion  of  law  or  interpretation  of  administrative 
rule  and  must  make  a  finding  that  its  substituted  conclusion  of  law  or 
interpretation  of  administrative  rule  is  as  or  more  reasonable  than 
that  which  was  rejected  or  modified.  Rejection  or  modification  of 
conclusions  of  law  may  not  form  the  basis  for  rejection  or  modification 
of  findings  of  fact.  The  commissioner  may  not  reject  or  modify  the 
findings  of  fact  unless  the  commissioner  first  determines  from  a 
review  of  the  entire  record,  and  states  with  particularity  in  the  order, 
that  the  findings  of  fact  were  not  based  upon  any  competent  substan¬ 
tial  evidence  or  that  the  proceedings  on  which  the  findings  were 
based  did  not  comply  with  the  essential  requirements  of  law. 

(2)  If,  before  the  date  set  for  the  commissioner’s  decision,  applica¬ 
tion  is  made  to  the  commissioner  for  leave  to  present  additional 
evidence  and  it  is  shown  to  the  satisfaction  of  the  commissioner  that 
the  additional  evidence  is  material  and  there  were  good  reasons  for 
failure  to  present  it  in  the  proceedings  before  the  hearing  officer,  the 
commissioner  may  order  that  the  additional  evidence  be  taken  before 
the  same  hearing  officer  who  rendered  the  initial  decision  upon 
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conditions  determined  by  the  commissioner.  The  hearing  officer  may 
modify  the  initial  decision  by  reason  of  the  additional  evidence  and 
shall  file  that  evidence  and  any  modifications,  new  findings,  or 
decision  with  the  commissioner.  Unless  leave  is  given  by  the  commis¬ 
sioner  in  accordance  with  the  provisions  of  this  subsection,  the  appeal 
panel  may  not  consider  new  evidence  under  any  circumstances.  In  all 
circumstances,  the  commissioner’s  decision  shall  be  based  upon 
considerations  as  set  forth  in  Code  Section  31-6-42  and  the  depart¬ 
ment’s  rules. 

(l)  If,  based  upon  the  findings  of  fact  by  the  hearing  officer,  the 
commissioner  determines  that  the  appeal  filed  by  any  party  of  a 
decision  of  the  department  lacks  substantial  justification  and  was 
undertaken  primarily  for  the  purpose  of  delay  or  harassment,  the 
commissioner  may  enter  an  award  in  his  or  her  written  order  against 
such  party  and  in  favor  of  the  successful  party  or  parties,  including  the 
department,  of  all  or  any  part  of  their  respective  reasonable  and 
necessary  attorney’s  fees  and  expenses  of  litigation,  as  the  commis¬ 
sioner  deems  just.  Such  award  may  be  enforced  by  any  court  undertak¬ 
ing  judicial  review  of  the  final  decision.  In  the  absence  of  any  petition 
for  judicial  review,  then  such  award  shall  be  enforced,  upon  due 
application,  by  any  court  having  personal  jurisdiction  over  the  party 
against  whom  such  an  award  is  made. 

(m)  Unless  the  hearing  officer’s  decision  becomes  the  department’s 
final  decision  by  operation  of  law  as  provided  in  subsection  (j)  of  this 
Code  section,  the  decision  of  the  commissioner  shall  become  the 
department’s  final  decision  by  operation  of  law.  Such  final  decision  shall 
be  the  final  department  decision  for  purposes  of  Chapter  13  of  Title  50, 
the  “Georgia  Administrative  Procedure  Act.”  The  appeals  process  pro¬ 
vided  by  this  Code  section  shall  be  the  administrative  remedy  only  for 
decisions  made  by  the  department  pursuant  to  Code  Section  31-6-43 
which  involve  the  approval  or  denial  of  applications  for  certificates  of 
need. 

(n)  A  party  responding  to  an  appeal  to  the  commissioner  may  be 
entitled  to  reasonable  attorney’s  fees  and  costs  of  such  appeal  if  it  is 
determined  that  the  appeal  lacked  substantial  justification  and  was 
undertaken  primarily  for  the  purpose  of  delay  or  harassment;  provided, 
however,  that  the  department  shall  not  be  required  to  pay  attorney’s 
fees  or  costs.  This  subsection  shall  not  apply  to  the  portion  of  attorney’s 
fees  accrued  on  behalf  of  a  party  responding  to  or  bringing  a  challenge 
to  the  department’s  authority  to  enact  a  rule  or  regulation  or  the 
department’s  jurisdiction  or  another  challenge  that  could  not  have  been 
decided  in  the  administrative  proceeding,  nor  shall  it  apply  to  costs 
accrued  when  the  only  argument  raised  by  the  appealing  party  is  one 
described  in  this  subsection.  (Code  1981,  §  31-6-44,  enacted  by  Ga.  L. 


152 


31-6-44 


STATE  HEALTH  PLANNING  AND  DEVELOPMENT 


31-6-44 


1983,  p.  1566,  §  1;  Ga.  L.  1986,  p.  744,  §  1;  Ga.  L.  1990,  p.  1469,  §  1; 
Ga.  L.  1990,  p.  1903,  §  8;  Ga.  L.  1994,  p.  684,  §  3;  Ga.  L.  1999,  p.  296, 
§  22;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2008,  a  second 
occurrence  of  the  word  “of”  was  deleted 
preceding  “the  date  of”  in  the  last  sen¬ 
tence  of  subsection  (i). 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 
§  3-1/SB  433,  not  codified  by  the  General 
Assembly,  provides  that  the  amendment 
to  this  Code  section  shall  only  apply  to 
applications  submitted  on  or  after  July  1, 
2008. 


Administrative  rules  and  regula¬ 
tions.  —  Administration,  Official  Compi¬ 
lation  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Health  Planning  Review 
Board,  Chapter  274-1. 

Law  reviews.  —  For  annual  survey  of 
administrative  law,  see  38  Mercer  L.  Rev. 
17  (1986).  For  annual  survey  of  adminis¬ 
trative  law,  see  56  Mercer  L.  Rev.  31 
(2004). 


JUDICIAL  DECISIONS 


Residents  who  oppose  plans  to 
build  a  new  hospital  do  not  have 
standing  to  appeal  to  the  Health  Plan¬ 
ning  Review  Board  (now  Certificate  of 
Need  Appeal  Panel)  a  decision  by  the 
State  Health  Planning  and  Development 
Agency  (now  Department  of  Community 
Health)  for  a  certificate  of  need  approving 
construction  of  the  new  hospital.  Loyd  v. 
Georgia  State  Health  Planning  &  Dev. 
Agency,  168  Ga.  App.  850,  310  S.E.2d  738 
(1983). 

Criteria  used  by  Review  Board.  — 

Review  Board  (now  Certificate  of  Need 
Appeal  Panel)  could  use  not  only  the  con¬ 
siderations  listed  in  O.C.G.A.  §  31-6-42, 
but  also  Health  Planning  Agency  (now 
Department  of  Community  Health)  stan¬ 
dards  and  criteria  interpreting  those  stan¬ 
dards  to  make  a  decision  in  the  case  before 
the  board.  North  Fulton  Community 
Hosp.  v.  State  Health  Planning  &  Dev. 
Agency,  168  Ga.  App.  801,  310  S.E.2d  764 
(1983). 

Ex  parte  contacts  between  the  assis¬ 
tant  attorney  general  representing  the 
state’s  interest  and  the  chair  of  the  Re¬ 
view  Board  (now  Certificate  of  Need  Ap¬ 
peal  Panel)  were  not  prejudicial  to  the  fair 
conduct  of  the  hearing  when  the  contacts 
did  not  affect  an  issue  of  standing,  the 
legal  effect  of  a  legislative  resolution,  and 
the  manner  in  which  votes  were  taken, 
nor  did  the  contacts  affect  the  full  consid¬ 
eration  of  each  party’s  interest  before  the 
Review  Board.  North  Fulton  Community 


Hosp.  v.  State  Health  Planning  &  Dev. 
Agency,  168  Ga.  App.  801,  310  S.E.2d  764 
(1983). 

Ex  parte  contacts  between  the  assistant 
attorney  general  and  the  chair  of  the  Re¬ 
view  Board  (now  Certificate  of  Need  Ap¬ 
peal  Panel)  regarding  findings  of  facts  and 
conclusions  of  law  two  weeks  after  the 
decision  of  the  Review  Board  had  been 
reached  were  not  prejudicial  when  the 
contacts  were  for  the  sole  purpose  of  draft¬ 
ing  an  opinion  to  support  the  decision 
already  reached  and  announced.  North 
Fulton  Community  Hosp.  v.  State  Health 
Planning  &  Dev.  Agency,  168  Ga.  App.  801, 
310  S.E.2d  764  (1983). 

Agency  proper  party  respondent  to 
petition  seeking  review  of  board’s  de¬ 
cision.  —  Health  Planning  Review  Board 
(now  Certificate  of  Need  Appeal  Panel)  is 
a  solely  adjudicatory,  quasi-judicial  body, 
and  is  an  inappropriate  party  to  an  appeal 
of  the  board’s  rulings  in  court.  A  decision 
by  the  Health  Planning  Review  Board  is  a 
final  administrative  decision  for  purposes 
of  judicial  appeal,  and  the  Health  Plan¬ 
ning  Agency,  not  the  Review  Board,  is  the 
proper  party  respondent  to  a  petition 
seeking  judicial  review  of  the  board’s  de¬ 
termination.  Loyd  v.  Georgia  State  Health 
Planning  &  Dev.  Agency,  168  Ga.  App.  850, 
310  S.E.2d  738  (1983). 

Powers  of  administrative  review.  — 
Review  board,  in  reversing  a  decision  of 
the  Health  Planning  Agency  (now  Depart¬ 
ment  of  Community  Health)  which  had 
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denied  a  certificate  of  need  for  construc¬ 
tion  of  a  nursing  home  in  Alpharetta 
County,  acted  beyond  the  board’s  powers 
of  administrative  review  of  contested 
cases  by  deeming  the  “County  Deficit 
Rule”  of  the  planning  agency  inapplicable 
in  a  controversy  to  which  the  rule  applied 
by  the  rule’s  express  terms,  or  by  applying 
the  rule  to  part  of  the  county  instead  of  to 
the  entire  county.  Dogwood  Square  Nurs¬ 
ing  Ctr.,  Inc.  v.  State  Health  Planning 
Agency,  255  Ga.  694,  341  S.E.2d  432 
(1986). 

Review  Board’s  reliance  upon  the 
principles  of  res  judicata  to  deny  an 
application  for  a  certificate  of  need  was 
authorized  since  the  original  application 
had  been  denied  on  the  basis  of  the 
“County  Deficit  Rule”  and  the  applicant 
did  not  introduce  evidence  upon  reappli¬ 
cation  which  was  sufficient  to  show  that 
the  applicant’s  proposed  facility  would 
comport  with  the  same  rule.  State  Health 
Planning  Agency  v.  Cribb  Indus.,  Inc.,  204 
Ga.  App.  285,  419  S.E.2d  123  (1992). 

Evidence  sustaining  denial  of  ap¬ 
plications.  —  Determination  by  the 
State  Health  Planning  Agency  (now  De¬ 
partment  of  Community  Health)  that  the 
establishment  of  open  heart  surgery  ser¬ 
vice  at  two  applying  hospitals  would  ad¬ 
versely  impact  existing  service  was  sup¬ 
ported  by  evidence  that  open  heart  service 
at  another  hospital  would  be  reduced  to 
less  than  350  procedures  annually  and  by 
more  than  ten  percent  of  the  total  annual 
volume.  Hospital  Auth.  v.  State  Health 
Planning  Agency,  211  Ga.  App.  407,  438 
S.E.2d  912  (1993). 

Given  the  ability  of  an  area’s  patients  to 
secure  adult  open-heart  surgery  service  at 
a  significant  rate,  the  Georgia  Health 
Planning  Review  Board  (now  Certificate 
of  Need  Appeal  Panel)  did  not  exceed  the 
board’s  authority,  abuse  the  board’s  dis¬ 
cretion,  act  arbitrarily  or  without  sub¬ 
stantial  evidence,  or  otherwise  err  by  re¬ 
jecting  the  hearing  officer’s  determination 
that  a  certificate  of  need  (CON)  should  be 
issued  to  the  area’s  medical  center  under  a 
geographical  barrier  exception  to  the 
Georgia  Department  of  Community 
Health’s  CON  regulations.  The  Board  de¬ 
termined  that  neither  the  use  of 


out-of-state  services,  nor  the  reluctance  of 
the  area’s  physicians  to  refer  patients  to 
in-state  facilities,  created  a  geographical 
barrier  warranting  an  exception.  Ga. 
Dep’t  of  Cmty.  Health  v.  Satilla  Health 
Servs.,  266  Ga.  App.  880,  598  S.E.2d  514 
(2004). 

Error  in  reversing  grant  of  certifi¬ 
cate  of  need.  —  Trial  court  erred  in 
reversing  the  grant  of  a  certificate  of  need 
on  the  ground  that  the  applicant  was 
attempting  to  circumvent  a  cease-and-de¬ 
sist  order  issued  to  a  corporation  owned  by 
the  same  individual  as  the  applicant;  by 
seeking  the  certificate  of  need,  the  appli¬ 
cant  was  not  doing  anything  that  the  law 
did  not  allow,  the  Department  of  Commu¬ 
nity  Health  held  an  extensive  evidentiary 
hearing  before  granting  the  application, 
and  the  trial  court  improperly  disregarded 
the  corporate  forms  of  the  corporation  and 
the  applicant  based  on  the  fact  that  they 
were  owned  by  the  same  individual. 
Global  Diagnostic  Dev.,  LLC  v.  Diagnostic 
Imaging  of  Atlanta,  284  Ga.  App.  66,  643 
S.E.2d  338  (2007). 

Superior  court  erred  in  reversing  a  de¬ 
cision  of  the  Georgia  Department  of  Com¬ 
munity  Health,  which  awarded  a  medical 
center  a  certificate  of  need,  because  the 
agency’s  decision  was  supported  by  sub¬ 
stantial  evidence,  and  the  department’s 
interpretation  of  the  applicable  regula¬ 
tions,  as  requiring  only  an  amendment  of 
the  center’s  application,  rather  than  a 
new  application,  was  not  plainly  errone¬ 
ous.  Northeast  Ga.  Med.  Ctr.,  Inc.  v. 
Winder  HMA,  Inc.,  303  Ga.  App.  50,  693 
S.E.2d  110  (2010). 

Cancellation  of  certificate  of  need 
proper.  —  Trial  court  properly  affirmed 
an  administrative  decision  cancelling  a 
nursing  home’s  certificate  of  need  as  the 
nursing  home  failed  to  comply  with  appli¬ 
cable  statutory  and  regulatory  require¬ 
ments  with  regard  to  completing  the  proj¬ 
ect  timely  and  providing  documentation 
that  ongoing  construction  was  being  un¬ 
dertaken.  Further,  several  site  inspec¬ 
tions  established  that,  in  fact,  no  construc¬ 
tion  was  being  undertaken  for  the  project. 
Southern  Crescent  Rehab.  &  Ret.  Ctr., 
Inc.  v.  Ga.  Dep’t  of  Cmty.  Health,  290  Ga. 
App.  863,  660  S.E.2d  792  (2008),  cert, 
denied,  2008  Ga.  LEXIS  679  (2008). 
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Admission  of  additional  evidence 
permitted.  —  Two  hospitals  that  opposed 
an  application  for  a  certificate  of  need  for 
perinatal  services  failed  to  show  any  harm 
resulting  from  alleged  deficiencies  in  the 
initial  decision  issued  by  a  hearing  officer 
of  the  Department  of  Community  Health 
which  prejudiced  the  hospitals’  ability  to 
present  the  hospitals’  case  to  the  hearing 
officer.  The  hospitals  could  have,  but  did 
not,  present  additional  evidence  pursuant 
to  O.C.G.A.  §  31-6-44.  Palmyra  Park 
Hosp.,  Inc.  v.  Phoebe  Sumter  Med.  Ctr., 
310  Ga.  App.  487,  714  S.E.2d  71  (2011). 

Error  in  reversing  denial  of  certifi¬ 
cate  of  need.  —  Trial  court  erred  by 
reversing  a  decision  of  the  Department  of 
Community  Health  denying  an  ambula¬ 
tory  surgery  center’s  application  for  a  cer¬ 
tificate  of  need  to  develop  an  orthopedic 
center  in  a  city  as  the  trial  court  substi¬ 
tuted  the  court’s  own  judgment  for  that  of 


the  agency  since  the  Department  made  a 
finding  that  the  service  area  already  had  a 
surplus  of  operating  rooms,  which  were 
significantly  underutilized,  and  the  ambu¬ 
latory  surgery  center  failed  to  prove  that 
any  specific  patient  population  was  in 
need  of  the  new  center  or  that  any  barrier 
to  quality  care  existed.  Surgery  Ctr.,  LLC 
v.  Hughston  Surgical  Inst.,  LLC,  293  Ga. 
App.  879,  668  S.E.2d  326  (2008). 

Cited  in  St.  Joseph’s  Hosp.  v.  Hospital 
Corp.  of  Am.,  795  F.2d  948  (11th  Cir. 
1986);  American  Medical  Int’l,  Inc.  v. 
Charter  Lake  Hosp.,  186  Ga.  App.  204, 
366  S.E.2d  795  (1988);  HCA  Health  Servs. 
of  Ga.,  Inc.  v.  Roach,  265  Ga.  501,  458 
S.E.2d  118  (1995);  Ga.  Dep’t  of  Cmty. 
Health,  Div.  of  Health  Planning  v. 
Gwinnett  Hosp.  Sys.,  262  Ga.  App.  879, 
586  S.E.2d  762  (2003);  Greene  v.  Dep’t  of 
Cmty.  Health,  293  Ga.  App.  201,  666 
S.E.2d  590  (2008). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Administrative  review.  —  Prior  to 
the  1983  reenactment,  applicants  propos¬ 
ing  a  capital  expenditure,  as  well  as 
health  systems  agencies  and  persons  who 
qualify  as  a  “party”  or  “persons  aggrieved” 
under  the  Georgia  Administrative  Proce¬ 
dure  Act,  O.C.G.A.  Ch.  13,  T.  50,  have  a 
right  to  appeal  to  the  State  Health  Plan¬ 


ning  Review  Board  (now  Certificate  of 
Need  Appeal  Panel)  decisions  of  the  State 
Health  Planning  and  Development 
Agency  (now  Department  of  Community 
Health)  relative  to  §  1122  of  the  Social 
Security  Act,  42  U.S.C.  §  1320a-l(a).  1981 
Op.  Att’y  Gen.  No.  81-8. 


31-6-44.1.  Judicial  review. 


(a)  Any  party  to  the  initial  administrative  appeal  hearing  conducted 
by  the  appointed  appeal  panel  hearing  officer,  excluding  the  depart¬ 
ment,  may  seek  judicial  review  of  the  final  decision  in  accordance  with 
the  method  set  forth  in  Chapter  13  of  Title  50,  the  “Georgia  Adminis¬ 
trative  Procedure  Act,”  except  as  otherwise  modified  by  this  Code 
section;  provided,  however,  that  in  conducting  such  review,  the  court 
may  reverse  or  modify  the  final  decision  only  if  substantial  rights  of  the 
appellant  have  been  prejudiced  because  the  procedures  followed  by  the 
department,  the  hearing  officer,  or  the  commissioner  or  the  adminis¬ 
trative  findings,  inferences,  and  conclusions  contained  in  the  final 
decision  are: 

(1)  In  violation  of  constitutional  or  statutory  provisions; 

(2)  In  excess  of  the  statutory  authority  of  the  department; 

(3)  Made  upon  unlawful  procedures; 
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(4)  Affected  by  other  error  of  law; 

(5)  Not  supported  by  substantial  evidence,  which  shall  mean  that 
the  record  does  not  contain  such  relevant  evidence  as  a  reasonable 
mind  might  accept  as  adequate  to  support  such  findings,  inferences, 
conclusions,  or  decisions,  which  such  evidentiary  standard  shall  be  in 
excess  of  the  “any  evidence”  standard  contained  in  other  statutory 
provisions;  or 

(6)  Arbitrary  or  capricious  or  characterized  by  abuse  of  discretion 
or  clearly  unwarranted  exercise  of  discretion. 

(b)  In  the  event  a  party  seeks  judicial  review,  the  department  shall, 
within  30  days  of  the  filing  of  the  notice  of  appeal  with  the  superior 
court,  transmit  certified  copies  of  all  documents  and  papers  in  its  file 
together  with  a  transcript  of  the  testimony  taken  and  its  findings  of  fact 
and  decision  to  the  clerk  of  the  superior  court  to  which  the  case  has  been 
appealed.  The  case  so  appealed  may  then  be  brought  by  either  party 
upon  ten  days’  written  notice  to  the  other  before  the  superior  court  for 
a  hearing  upon  such  record,  subject  to  an  assignment  of  the  case  for 
hearing  by  the  court;  provided,  however,  if  the  court  does  not  hear  the 
case  within  120  days  of  the  date  of  docketing  in  the  superior  court,  the 
decision  of  the  department  shall  be  considered  affirmed  by  operation  of 
law  unless  a  hearing  originally  scheduled  to  be  heard  within  the  120 
days  has  been  continued  to  a  date  certain  by  order  of  the  court.  In  the 
event  a  hearing  is  held  later  than  90  days  after  the  date  of  docketing  in 
the  superior  court  because  same  has  been  continued  to  a  date  certain  by 
order  of  the  court,  the  decision  of  the  department  shall  be  considered 
affirmed  by  operation  of  law  if  no  order  of  the  court  disposing  of  the 
issues  on  appeal  has  been  entered  within  30  days  after  the  date  of  the 
continued  hearing.  If  a  case  is  heard  within  120  days  from  the  date  of 
docketing  in  the  superior  court,  the  decision  of  the  department  shall  be 
considered  affirmed  by  operation  of  law  if  no  order  of  the  court 
dispositive  of  the  issues  on  appeal  has  been  entered  within  30  days  of 
the  date  of  the  hearing. 

(c)  A  party  responding  to  an  appeal  to  the  superior  court  shall  be 
entitled  to  reasonable  attorney’s  fees  and  costs  if  such  party  is  the 
prevailing  party  of  such  appeal  as  decided  by  final  order;  provided, 
however,  the  department  shall  not  be  required  to  pay  attorney’s  fees  or 
costs.  This  subsection  shall  not  apply  to  the  portion  of  attorney’s  fees 
accrued  on  behalf  of  a  party  responding  to  or  bringing  a  challenge  to  the 
department’s  authority  to  enact  a  rule  or  regulation  or  the  department’s 
jurisdiction  or  another  challenge  that  could  not  have  been  raised  in  the 
administrative  proceeding.  (Code  1981,  §  31-6-44.1,  enacted  by  Ga.  L. 
2008,  p.  12,  §  1-1/SB  433.) 
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Editor’s  notes.  —  Ga.  L.  2008,  p.  12,  this  Code  section  shall  only  apply  to  ap- 
§  3-1/SB  433,  not  codified  by  the  General  plications  submitted  on  or  after  July  1, 
Assembly,  provides  that  the  enactment  of  2008. 

31-6-45.  Revocation  of  certificate  of  need;  enforcement  of  chap¬ 
ter;  regulatory  investigations  and  examinations. 

(a)  The  department  may  revoke  a  certificate  of  need,  in  whole  or  in 
part,  after  notice  to  the  holder  of  the  certificate  and  a  fair  hearing 
pursuant  to  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act,”  for  the  following  reasons: 

(1)  Failure  to  comply  with  the  provisions  of  Code  Section  31-6-41; 

(2)  The  intentional  provision  of  false  information  to  the  depart¬ 
ment  by  an  applicant  in  that  applicant’s  application; 

(3)  Repeated  failure  to  pay  any  fines  or  moneys  due  to  the 
department; 

(4)  Failure  to  maintain  minimum  quality  of  care  standards  that 
may  be  established  by  the  department; 

(5)  Failure  to  participate  as  a  provider  of  medical  assistance  for 
Medicaid  purposes  pursuant  to  Code  Section  31-6-45.2  or  any  other 
applicable  Code  section; 

(6)  The  failure  to  submit  a  timely  or  complete  report  within  180 
days  following  the  date  the  report  is  due  pursuant  to  Code  Section 
31-6-70;  or 

(7)  Failure  of  a  destination  cancer  hospital  to  meet  an  annual 
patient  base  composed  of  a  minimum  of  65  percent  of  patients  who 
reside  outside  this  state  for  three  calendar  years  in  any  five-year 
period. 

The  department  may  not,  however,  revoke  a  certificate  of  need  if  the 
applicant  changes  the  defined  location  of  the  project  within  the  same 
county  less  than  three  miles  from  the  location  specified  in  the  certificate 
of  need  for  financial  reasons  or  other  reasons  beyond  its  control, 
including,  but  not  limited  to,  failure  to  obtain  any  required  approval 
from  zoning  or  other  governmental  agencies  or  entities,  provided  such 
change  in  location  is  otherwise  consistent  with  the  considerations  and 
rules  applied  in  the  evaluation  of  the  project. 

(a.l)  The  department  may  revoke  a  certificate  of  need,  in  whole  or  in 
part,  after  notice  to  the  holder  of  the  certificate  and  a  fair  hearing 
pursuant  to  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act,”  if  the  services  or  units  of  services  for  which  the 
certificate  of  need  was  issued  are  not  implemented  in  a  timely  manner, 
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as  established  by  the  department  in  its  rules.  This  subsection  shall 
apply  only  to  certificates  of  need  issued  on  or  after  July  1,  2008. 

(b)  Any  health  care  facility  offering  a  new  institutional  health  service 
without  having  obtained  a  certificate  of  need  and  which  has  not  been 
previously  licensed  as  a  health  care  facility  shall  be  denied  a  license  to 
operate. 

(c)  In  the  event  that  a  new  institutional  health  service  is  knowingly 
offered  or  developed  without  having  obtained  a  certificate  of  need  as 
required  by  this  chapter,  or  the  certificate  of  need  for  such  service  is 
revoked  according  to  the  provisions  of  this  Code  section,  a  facility  or 
applicant  may  be  fined  an  amount  of  $5,000.00  per  day  up  to  30  days, 
$10,000.00  per  day  from  31  days  through  60  days,  and  $25,000.00  per 
day  after  60  days  for  each  day  that  the  violation  of  this  chapter  has 
existed  and  knowingly  and  willingly  continues;  provided,  however,  that 
the  expenditure  or  commitment  of  or  incurring  an  obligation  for  the 
expenditure  of  funds  to  take  or  perform  actions  not  subject  to  this 
chapter  or  to  acquire,  develop,  or  prepare  a  health  care  facility  site  for 
which  a  certificate  of  need  application  is  denied  shall  not  be  a  violation 
of  this  chapter  and  shall  not  be  subject  to  such  a  fine.  The  commissioner 
shall  determine,  after  notice  and  a  hearing,  whether  the  fines  provided 
in  this  Code  section  shall  be  levied. 

(d)  In  addition,  for  purposes  of  this  Code  section,  the  State  of 
Georgia,  acting  by  and  through  the  department,  or  any  other  interested 
person,  shall  have  standing  in  any  court  of  competent  jurisdiction  to 
maintain  an  action  for  injunctive  relief  to  enforce  the  provisions  of  this 
chapter. 

(e)  The  department  shall  have  the  authority  to  make  public  or 
private  investigations  or  examinations  inside  or  outside  of  this  state  to 
determine  whether  all  provisions  of  this  Code  section  or  any  other  law, 
rule,  regulation,  or  formal  order  relating  to  the  provisions  of  Code 
Section  31-6-40  has  been  violated.  Such  investigations  may  be  initiated 
at  any  time  in  the  discretion  of  the  department  and  may  continue 
during  the  pendency  of  any  action  initiated  by  the  department  pursuant 
to  subsection  (a)  of  this  Code  section.  For  the  purpose  of  conducting  any 
investigation  or  inspection  pursuant  to  this  subsection,  the  department 
shall  have  the  authority,  upon  providing  reasonable  notice,  to  require 
the  production  of  any  books,  records,  papers,  or  other  information 
related  to  any  certificate  of  need  issue.  (Code  1981,  §  31-6-45,  enacted 
by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1991,  p.  1871,  §  7;  Ga.  L.  1999,  p. 
296,  §  22;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433;  Ga.  L.  2009,  p.  8,  §  31/SB 
46.) 

Code  Commission  notes.  —  Pursuant  was  deleted  following  “denied”  near  the 
to  Code  Section  28-9-5,  in  1985,  a  comma  end  of  the  first  sentence  of  subsection  (c). 
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Pursuant  to  Code  Section  28-9-5,  in 
1999,  “commissioner”  was  substituted  for 
“executive  director”  in  subsection  (c). 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 
§  3-1/SB  433,  not  codified  by  the  General 


Assembly,  provides  that  the  amendment 
to  this  Code  section  shall  only  apply  to 
applications  submitted  on  or  after  July  1, 
2008. 


JUDICIAL  DECISIONS 


Enforcement.  —  Prior  to  the  1983  re¬ 
enactment,  the  health  planning  agency 
was  authorized  to  bring  an  action  to  en¬ 
force  provisions  of  O.C.G.A.  Ch.  6,  T.  31, 
but  a  competitor  of  a  health  service  pro¬ 
vider  was  not.  Executive  Comm.  v.  Metro 
Ambulance  Servs.,  Inc.,  250  Ga.  61,  296 
S.E.2d  547  (1982). 

Competing  health  care  provider  is  not 
entitled  to  bring  an  enforcement  action  for 
injunctive  relief  against  another  provider 
of  health  care  services  violating  the  Cer¬ 
tificate  of  Need  Program.  Diversified 
Health  Mgt.  Servs.,  Inc.  v.  Visiting  Nurses 
Ass’n,  254  Ga.  500,  330  S.E.2d  885  (1985). 

Competing  health  care  provider  has 
standing  to  bring  a  mandamus  action  to 
compel  the  State  Health  Planning  and 
Development  Agency  (now  Department  of 
Community  Health)  to  institute  proceed¬ 
ings  against  another  provider  of  health 
care  services  who  is  violating  the  statu¬ 
tory  law  governing  certificates  of  need. 


Diversified  Health  Mgt.  Servs.,  Inc.  v.  Vis¬ 
iting  Nurses  Ass’n,  254  Ga.  500,  330 
S.E.2d  885  (1985). 

Cancellation  of  certificate  of  need 
proper.  —  Trial  court  properly  affirmed 
an  administrative  decision  cancelling  a 
nursing  home’s  certificate  of  need  as  the 
nursing  home  failed  to  comply  with  appli¬ 
cable  statutory  and  regulatory  require¬ 
ments  with  regard  to  completing  the  proj¬ 
ect  timely  and  providing  documentation 
that  ongoing  construction  was  being  un¬ 
dertaken.  Further,  several  site  inspec¬ 
tions  established  that,  in  fact,  no  construc¬ 
tion  was  being  undertaken  for  the  project. 
Southern  Crescent  Rehab.  &  Ret.  Ctr., 
Inc.  v.  Ga.  Dep’t  of  Cmty.  Health,  290  Ga. 
App.  863,  660  S.E.2d  792  (2008),  cert, 
denied,  2008  Ga.  LEXIS  679  (2008). 

Cited  in  HCA  Health  Servs.  of  Ga.,  Inc. 
v.  Roach,  265  Ga.  501,  458  S.E.2d  118 
(1995). 


31-6-45.1.  Automatic  revocation  of  certificate  of  need  or  author 
ity. 


(a)  A  health  care  facility  which  has  a  certificate  of  need  or  is 
otherwise  authorized  to  operate  pursuant  to  this  chapter  shall  have 
such  certificate  of  need  or  authority  to  operate  automatically  revoked  by 
operation  of  law  without  any  action  by  the  department  when  that 
facility’s  permit  to  operate  pursuant  to  Code  Section  31-7-4  is  finally 
revoked  by  order  of  the  department.  For  purposes  of  this  subsection,  the 
date  of  such  final  revocation  shall  be  as  follows: 

(1)  When  there  is  no  appeal  of  the  order  pursuant  to  Chapter  5  of 
this  title,  the  one  hundred  and  eightieth  day  after  the  date  upon 
which  expires  the  time  for  appealing  the  revocation  order  without 
such  an  appeal  being  filed;  or 

(2)  When  there  is  an  appeal  of  the  order  pursuant  to  Chapter  5  of 
this  title,  the  date  upon  which  expires  the  time  to  appeal  the  last 
administrative  or  judicial  order  affirming  or  approving  the  revocation 
or  revocation  order  without  such  appeal  being  filed. 
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(b)  The  services  which  had  been  authorized  to  be  offered  by  a  health 
care  facility  for  which  a  certificate  of  need  has  been  revoked  pursuant  to 
subsection  (a)  of  this  Code  section  may  continue  to  be  offered  in  the 
service  area  in  which  that  facility  was  located  under  such  conditions  as 
specified  by  the  department  notwithstanding  that  some  or  all  of  such 
services  could  not  otherwise  be  offered  as  new  institutional  health 
services.  (Code  1981,  §  31-6-45.1,  enacted  by  Ga.  L.  1990,  p.  860,  §  1; 
Ga.  L.  1991,  p.  328,  §  1;  Ga.  L.  1999,  p.  296,  §  22;  Ga.  L.  2000,  p.  136, 
§  31;  Ga.  L.  2001,  p.  4,  §  31;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433.) 

Code  Commission  notes.  —  Pursuant  §  3-1/SB  433,  not  codified  by  the  General 
to  Code  Section  28-9-5,  in  1996,  “this  title”  Assembly,  provides  that  the  amendment 
was  substituted  for  “Title  31”  in  para-  to  this  Code  section  shall  only  apply  to 
graphs  (a)(1)  and  (a)(2).  applications  submitted  on  or  after  July  1, 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12,  2008. 

31-6-45.2.  Participation  as  Medicaid  provider  requirement;  ter¬ 
mination  by  health  care  facility  of  participation  as 
provider  of  medical  assistance;  monetary  penalty. 

(a)  The  department  may  require  that  any  applicant  for  a  certificate 
of  need  agree  to  participate  as  a  provider  of  medical  assistance  for 
Medicaid  purposes  pursuant  to  Article  7  of  Chapter  4  of  Title  49. 

(b)  Any  proposed  or  existing  health  care  facility  which  obtains  a 
certificate  of  need  on  or  after  April  6,  1992,  based  in  part  upon 
assurances  that  it  will  participate  as  a  provider  of  medical  assistance, 
as  defined  in  paragraph  (6)  of  Code  Section  49-4-141,  and  which 
terminates  its  participation  as  a  provider  of  medical  assistance  or 
violates  any  conditions  imposed  by  the  department  relating  to  such 
participation,  shall  be  subject  to  a  monetary  penalty  in  the  amount  of 
the  difference  between  the  Medicaid  covered  services  which  the  facility 
agreed  to  provide  in  its  certificate  of  need  application  and  the  amount 
actually  provided  and  may  be  subject  to  revocation  of  its  certificate  of 
need  by  the  department  pursuant  to  Code  Section  31-6-45;  provided, 
however,  that  this  Code  section  shall  not  apply  if: 

(1)  The  proposed  or  existing  health  care  facility’s  certificate  of  need 
application  was  approved  by  the  Health  Planning  Agency  prior  to 
April  6,  1992,  and  the  Health  Planning  Agency’s  approval  of  such 
application  was  under  appeal  on  or  after  April  6,  1992,  and  the 
Health  Planning  Agency’s  approval  of  such  application  is  ultimately 
affirmed; 

(2)  Such  facility’s  participation  as  a  provider  of  medical  assistance 
is  terminated  by  the  state  or  federal  government;  or 

(3)  Such  facility  establishes  good  cause  for  terminating  its  partic¬ 
ipation  as  a  provider  of  medical  assistance.  For  purposes  of  this  Code 
section,  “good  cause”  shall  mean: 
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(A)  Changes  in  the  adequacy  of  medical  assistance  payments,  as 
defined  in  paragraph  (5)  of  Code  Section  49-4-141,  provided  that  at 
least  10  percent  of  the  facility’s  utilization  during  the  preceding  12 
month  period  was  attributable  to  services  to  recipients  of  medical 
assistance,  as  defined  in  paragraph  (7)  of  Code  Section  49-4-141. 
Medical  assistance  payments  to  a  facility  shall  be  presumed 
adequate  unless  the  revenues  received  by  the  facility  from  all 
sources  are  less  than  the  total  costs  set  forth  in  the  cost  report  for 
the  preceding  full  12  month  period  filed  by  such  facility  pursuant  to 
the  state  plan  as  defined  in  paragraph  (8)  of  Code  Section  49-4-141 
which  are  allowed  under  the  state  plan  for  purposes  of  determining 
such  facility’s  reimbursement  rate  for  medical  assistance  and  the 
aggregate  amount  of  such  facility’s  medical  assistance  payments 
(including  any  amounts  received  by  the  facility  from  recipients  of 
medical  assistance)  during  the  preceding  full  12  month  cost  report¬ 
ing  period  is  less  than  85  percent  of  such  facility’s  Medicaid  costs 
for  such  period.  Medicaid  costs  shall  be  determined  by  multiplying 
the  allowable  costs  set  forth  in  the  cost  report,  less  any  audit 
adjustments,  by  the  percentage  of  the  facility’s  utilization  during 
the  cost  reporting  period  which  was  attributable  to  recipients  of 
medical  assistance; 

(B)  Changes  in  the  overall  ability  of  the  facility  to  cover  its  costs 
if  such  changes  are  of  such  a  degree  as  to  seriously  threaten  the 
continued  viability  of  the  facility;  or 

(C)  Changes  in  the  state  plan,  statutes,  or  rules  and  regulations 
governing  providers  of  medical  assistance  which  impose  substan¬ 
tial  new  obligations  upon  the  facility  which  are  not  reimbursed  by 
Medicaid  and  which  adversely  affect  the  financial  viability  of  the 
facility  in  a  substantial  manner. 

(c)  A  facility  seeking  to  terminate  its  enrollment  as  a  provider  of 
medical  assistance  shall  submit  a  written  request  to  the  department 
documenting  good  cause  for  termination.  The  department  shall  grant  or 
deny  the  facility’s  request  within  30  days.  If  the  department  denies  the 
facility’s  request,  the  facility  shall  be  entitled  to  a  hearing  conducted  in 
the  same  manner  as  an  evidentiary  hearing  conducted  by  the  depart¬ 
ment  pursuant  to  the  provisions  of  Code  Section  49-4-153  within  30 
days  of  the  department’s  decision. 

(d)  The  imposition  of  the  monetary  penalty  provided  in  this  Code 
section  shall  commence  upon  the  date  that  said  facility  has  terminated 
its  participation  as  a  provider  of  medical  assistance,  as  determined  by 
the  commissioner.  The  monetary  penalty  shall  be  levied  and  collected 
by  the  department  on  an  annual  basis  for  every  year  in  which  the 
facility  fails  to  participate  as  a  provider  of  medical  assistance.  Penalties 
authorized  under  this  Code  section  shall  be  subject  to  the  same  notices 
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and  hearings  as  provided  for  levy  of  fines  under  Code  Section  31-6-45. 
(Code  1981,  §  31-6-45.2,  enacted  by  Ga.  L.  1992,  p.  1068,  §  2;  Ga.  L. 
1999,  p.  296,  §§  22,  24;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1992,  “April  6, 
1992”  was  substituted  for  “the  effective 
date  of  this  Code  section”  in  the  introduc¬ 
tory  language  of  subsection  (a)  (now  sub¬ 
section  (b))  and  in  paragraph  (a)(1)  (now 
subsection  (b)(1)),  and  “government”  was 
substituted  for  “governments”  in  para¬ 
graph  (a)(2)  (now  subsection  (b)(2)). 

Pursuant  to  Code  Section  28-9-5,  in 
1999,  “Health  Planning  Agency”  was  sub¬ 
stituted  for  “department”  and  “Health 
Planning  Agency’s”  was  substituted  for 
“department’s”  in  paragraph  (a)(1)  (now 


paragraph  (b)(1))  and  “commissioner”  was 
substituted  for  “executive  director”  in  the 
first  sentence  of  subsection  (c)  (now  sub¬ 
section  (d)). 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 
§  3-1/SB  433,  not  codified  by  the  General 
Assembly,  provides  that  the  amendment 
to  this  Code  section  shall  only  apply  to 
applications  submitted  on  or  after  July  1, 
2008. 

Law  reviews.  —  For  note  on  1992 
enactment  of  this  Code  section,  see  9  Ga. 
St.  U.L.  Rev.  265  (1992). 


31-6-46.  Annual  report  by  department. 


The  department  shall  prepare  and  submit  an  annual  report  to  the 
board  and  to  the  Health  and  Human  Services  Committee  of  the  Senate 
and  the  Health  and  Human  Services  Committee  of  the  House  of 
Representatives  about  its  operations  and  decisions  for  the  preceding  12 
month  period,  not  later  than  30  days  prior  to  each  convening  of  the 
General  Assembly  in  regular  session.  Either  committee  may  request 
any  additional  reports  or  information,  including  decisions,  from  the 
department  at  any  time,  including  a  period  in  which  the  General 
Assembly  is  not  in  regular  session.  The  annual  report  shall  include 
information  and  updates  relating  to  the  state  health  plan  and  the 
certificate  of  need  program  and  an  annual  analysis  of  proactive  and 
prospective  approaches  to  need  methodologies  and  access  to  health  care 
services.  The  annual  report  shall  include  information  for  Georgia’s 
congressional  delegation  which  highlights  issues  regarding  federal  laws 
and  regulations  influencing  Medicaid  and  medicare,  insurance  and 
related  tax  laws,  and  long-term  health  care.  (Code  1981,  §  31-6-46, 
enacted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1992,  p.  6,  §  31;  Ga.  L.  1999, 
p.  296,  §  22;  Ga.  L.  2005,  p.  48,  §  2/HB  309;  Ga.  L.  2008,  p.  12,  §  1-1/SB 
433.) 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12,  to  this  Code  section  shall  only  apply  to 
§  3-1/SB  433,  not  codified  by  the  General  applications  submitted  on  or  after  July  1, 
Assembly,  provides  that  the  amendment  2008. 

31-6-47.  Exemptions  from  chapter. 


(a)  Notwithstanding  the  other  provisions  of  this  chapter,  this  chapter 
shall  not  apply  to: 
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(1)  Infirmaries  operated  by  educational  institutions  for  the  sole 
and  exclusive  benefit  of  students,  faculty  members,  officers,  or 
employees  thereof; 

(2)  Infirmaries  or  facilities  operated  by  businesses  for  the  sole  and 
exclusive  benefit  of  officers  or  employees  thereof,  provided  that  such 
infirmaries  or  facilities  make  no  provision  for  overnight  stay  by 
persons  receiving  their  services; 

(3)  Institutions  operated  exclusively  by  the  federal  government  or 
by  any  of  its  agencies; 

(4)  Offices  of  private  physicians  or  dentists  whether  for  individual 
or  group  practice,  except  as  otherwise  provided  in  paragraph  (3)  or  (7) 
of  subsection  (a)  of  Code  Section  31-6-40; 

(5)  Religious,  nonmedical  health  care  institutions  as  defined  in  42 
U.S.C.  §  1395x(ss)(l),  listed  and  certified  by  a  national  accrediting 
organization; 

(6)  Site  acquisitions  for  health  care  facilities  or  preparation  or 
development  costs  for  such  sites  prior  to  the  decision  to  file  a 
certificate  of  need  application; 

(7)  Expenditures  related  to  adequate  preparation  and  develop¬ 
ment  of  an  application  for  a  certificate  of  need; 

(8)  The  commitment  of  funds  conditioned  upon  the  obtaining  of  a 
certificate  of  need; 

(9)  Expenditures  for  the  acquisition  of  existing  health  care  facili¬ 
ties  by  stock  or  asset  purchase,  merger,  consolidation,  or  other  lawful 
means  unless  the  facilities  are  owned  or  operated  by  or  on  behalf  of  a: 

(A)  Political  subdivision  of  this  state; 

(B)  Combination  of  such  political  subdivisions;  or 

(C)  Hospital  authority,  as  defined  in  Article  4  of  Chapter  7  of  this 

title; 

(9.1)  Expenditures  for  the  restructuring  of  or  for  the  acquisition  by 
stock  or  asset  purchase,  merger,  consolidation,  or  other  lawful  means 
of  an  existing  health  care  facility  which  is  owned  or  operated  by  or  on 
behalf  of  any  entity  described  in  subparagraph  (A),  (B),  or  (C)  of 
paragraph  (9)  of  this  subsection  only  if  such  restructuring  or  acqui¬ 
sition  is  made  by  any  entity  described  in  subparagraph  (A),  (B),  or  (C) 
of  paragraph  (9)  of  this  subsection; 

(10)  Expenditures  of  less  than  $870,000.00  for  any  minor  or  major 
repair  or  replacement  of  equipment  by  a  health  care  facility  that  is 
not  owned  by  a  group  practice  of  physicians  or  a  hospital  and  that 
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provides  diagnostic  imaging  services  if  such  facility  received  a  letter 
of  nonreviewability  from  the  department  prior  to  July  1,  2008.  This 
paragraph  shall  not  apply  to  such  facilities  in  rural  counties; 

(10.1)  Except  as  provided  in  paragraph  (10)  of  this  subsection, 
expenditures  for  the  minor  or  major  repair  of  a  health  care  facility  or 
a  facility  that  is  exempt  from  the  requirements  of  this  chapter,  parts 
thereof  or  services  provided  or  equipment  used  therein;  or  the 
replacement  of  equipment,  including  but  not  limited  to  CT  scanners 
previously  approved  for  a  certificate  of  need; 

(11)  Capital  expenditures  otherwise  covered  by  this  chapter  re¬ 
quired  solely  to  eliminate  or  prevent  safety  hazards  as  defined  by 
federal,  state,  or  local  fire,  building,  environmental,  occupational 
health,  or  life  safety  codes  or  regulations,  to  comply  with  licensing 
requirements  of  the  department,  or  to  comply  with  accreditation 
standards  of  a  nationally  recognized  health  care  accreditation  body; 

(12)  Cost  overruns  whose  percentage  of  the  cost  of  a  project  is 
equal  to  or  less  than  the  cumulative  annual  rate  of  increase  in  the 
composite  construction  index,  published  by  the  Bureau  of  the  Census 
of  the  Department  of  Commerce,  of  the  United  States  government, 
calculated  from  the  date  of  approval  of  the  project; 

(13)  Transfers  from  one  health  care  facility  to  another  such  facility 
of  major  medical  equipment  previously  approved  under  or  exempted 
from  certificate  of  need  review,  except  where  such  transfer  results  in 
the  institution  of  a  new  clinical  health  service  for  which  a  certificate 
of  need  is  required  in  the  facility  acquiring  said  equipment,  provided 
that  such  transfers  are  recorded  at  net  book  value  of  the  medical 
equipment  as  recorded  on  the  books  of  the  transferring  facility; 

(14)  New  institutional  health  services  provided  by  or  on  behalf  of 
health  maintenance  organizations  or  related  health  care  facilities  in 
circumstances  defined  by  the  department  pursuant  to  federal  law; 

(15)  Increases  in  the  bed  capacity  of  a  hospital  up  to  ten  beds  or  10 
percent  of  capacity,  whichever  is  greater,  in  any  consecutive  two-year 
period,  in  a  hospital  that  has  maintained  an  overall  occupancy  rate 
greater  than  75  percent  for  the  previous  12  month  period; 

(16)  Expenditures  for  nonclinical  projects,  including  parking  lots, 
parking  decks,  and  other  parking  facilities;  computer  systems,  soft¬ 
ware,  and  other  information  technology;  medical  office  buildings;  and 
state  mental  health  facilities; 

(17)  Continuing  care  retirement  communities,  provided  that  the 
skilled  nursing  component  of  the  facility  is  for  the  exclusive  use  of 
residents  of  the  continuing  care  retirement  community  and  that  a 
written  exemption  is  obtained  from  the  department;  provided,  how- 
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ever,  that  new  sheltered  nursing  home  beds  may  be  used  on  a  limited 
basis  by  persons  who  are  not  residents  of  the  continuing  care 
retirement  community  for  a  period  up  to  five  years  after  the  date  of 
issuance  of  the  initial  nursing  home  license,  but  such  beds  shall  not 
be  eligible  for  Medicaid  reimbursement.  For  the  first  year,  the 
continuing  care  retirement  community  sheltered  nursing  facility  may 
utilize  not  more  than  50  percent  of  its  licensed  beds  for  patients  who 
are  not  residents  of  the  continuing  care  retirement  community.  In  the 
second  year  of  operation,  the  continuing  care  retirement  community 
shall  allow  not  more  than  40  percent  of  its  licensed  beds  for  new 
patients  who  are  not  residents  of  the  continuing  care  retirement 
community.  In  the  third  year  of  operation,  the  continuing  care 
retirement  community  shall  allow  not  more  than  30  percent  of  its 
licensed  beds  for  new  patients  who  are  not  residents  of  the  continuing 
care  retirement  community.  In  the  fourth  year  of  operation,  the 
continuing  care  retirement  community  shall  allow  not  more  than  20 
percent  of  its  licensed  beds  for  new  patients  who  are  not  residents  of 
the  continuing  care  retirement  community.  In  the  fifth  year  of 
operation,  the  continuing  care  retirement  community  shall  allow  not 
more  than  10  percent  of  its  licensed  beds  for  new  patients  who  are  not 
residents  of  the  continuing  care  retirement  community.  At  no  time 
during  the  first  five  years  shall  the  continuing  care  retirement 
community  sheltered  nursing  facility  occupy  more  than  50  percent  of 
its  licensed  beds  with  patients  who  are  not  residents  under  contract 
with  the  continuing  care  retirement  community.  At  the  end  of  the 
five-year  period,  the  continuing  care  retirement  community  sheltered 
nursing  facility  shall  be  utilized  exclusively  by  residents  of  the 
continuing  care  retirement  community,  and  at  no  time  shall  a 
resident  of  a  continuing  care  retirement  community  be  denied  access 
to  the  sheltered  nursing  facility.  At  no  time  shall  any  existing  patient 
be  forced  to  leave  the  continuing  care  retirement  community  to 
comply  with  this  paragraph.  The  department  is  authorized  to  pro¬ 
mulgate  rules  and  regulations  regarding  the  use  and  definition  of 
“sheltered  nursing  facility”  in  a  manner  consistent  with  this  Code 
section.  Agreements  to  provide  continuing  care  include  agreements  to 
provide  care  for  any  duration,  including  agreements  that  are  termi¬ 
nable  by  either  party; 

(18)  Any  single  specialty  ambulatory  surgical  center  that: 

(A)(i)  Has  capital  expenditures  associated  with  the  construction, 
development,  or  other  establishment  of  the  clinical  health  service 
which  do  not  exceed  $2.5  million;  or 

(ii)  Is  the  only  single  specialty  ambulatory  surgical  center  in 
the  county  owned  by  the  group  practice  and  has  two  or  fewer 
operating  rooms;  provided,  however,  that  a  center  exempt  pur- 
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suant  to  this  division  shall  be  required  to  obtain  a  certificate  of 
need  in  order  to  add  any  additional  operating  rooms; 

(B)  Has  a  hospital  affiliation  agreement  with  a  hospital  within  a 
reasonable  distance  from  the  facility  or  the  medical  staff  at  the 
center  has  admitting  privileges  or  other  acceptable  documented 
arrangements  with  such  hospital  to  ensure  the  necessary  backup 
for  the  center  for  medical  complications.  The  center  shall  have  the 
capability  to  transfer  a  patient  immediately  to  a  hospital  within  a 
reasonable  distance  from  the  facility  with  adequate  emergency 
room  services.  Hospitals  shall  not  unreasonably  deny  a  transfer 
agreement  or  affiliation  agreement  to  the  center; 

(C) (i)  Provides  care  to  Medicaid  beneficiaries  and,  if  the  facility 
provides  medical  care  and  treatment  to  children,  to  PeachCare 
for  Kids  beneficiaries  and  provides  uncompensated  indigent  and 
charity  care  in  an  amount  equal  to  or  greater  than  2  percent  of  its 
adjusted  gross  revenue;  or 

(ii)  If  the  center  is  not  a  participant  in  Medicaid  or  the 
PeachCare  for  Kids  Program,  provides  uncompensated  care  to 
Medicaid  beneficiaries  and,  if  the  facility  provides  medical  care 
and  treatment  to  children,  to  PeachCare  for  Kids  beneficiaries, 
uncompensated  indigent  and  charity  care,  or  both  in  an  amount 
equal  to  or  greater  than  4  percent  of  its  adjusted  gross  revenue; 

provided,  however,  single  specialty  ambulatory  surgical  centers 
owned  by  physicians  in  the  practice  of  ophthalmology  shall  not  be 
required  to  comply  with  this  subparagraph;  and 

(D)  Provides  annual  reports  in  the  same  manner  and  in  accor¬ 
dance  with  Code  Section  31-6-70. 

Noncompliance  with  any  condition  of  this  paragraph  shall  result  in  a 
monetary  penalty  in  the  amount  of  the  difference  between  the 
services  which  the  center  is  required  to  provide  and  the  amount 
actually  provided  and  may  be  subject  to  revocation  of  its  exemption 
status  by  the  department  for  repeated  failure  to  pay  any  fines  or 
moneys  due  to  the  department  or  for  repeated  failure  to  produce  data 
as  required  by  Code  Section  31-6-70  after  notice  to  the  exemption 
holder  and  a  fair  hearing  pursuant  to  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act.”  The  dollar  amount  specified 
in  this  paragraph  shall  be  adjusted  annually  by  an  amount  calculated 
by  multiplying  such  dollar  amount  (as  adjusted  for  the  preceding 
year)  by  the  annual  percentage  of  change  in  the  composite  index  of 
construction  material  prices,  or  its  successor  or  appropriate  replace¬ 
ment  index,  if  any,  published  by  the  United  States  Department  of 
Commerce  for  the  preceding  calendar  year,  commencing  on  July  1, 
2009,  and  on  each  anniversary  thereafter  of  publication  of  the  index. 
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The  department  shall  immediately  institute  rule-making  procedures 
to  adopt  such  adjusted  dollar  amounts.  In  calculating  the  dollar 
amounts  of  a  proposed  project  for  purposes  of  this  paragraph,  the 
costs  of  all  items  subject  to  review  by  this  chapter  and  items  not 
subject  to  review  by  this  chapter  associated  with  and  simultaneously 
developed  or  proposed  with  the  project  shall  be  counted,  except  for 
the  expenditure  or  commitment  of  or  incurring  an  obligation  for  the 
expenditure  of  funds  to  develop  certificate  of  need  applications, 
studies,  reports,  schematics,  preliminary  plans  and  specifications  or 
working  drawings,  or  to  acquire  sites; 

(19)  Any  joint  venture  ambulatory  surgical  center  that: 

(A)  Has  capital  expenditures  associated  with  the  construction, 
development,  or  other  establishment  of  the  clinical  health  service 
which  do  not  exceed  $5  million; 

(B) (i)  Provides  care  to  Medicaid  beneficiaries  and,  if  the  facility 
provides  medical  care  and  treatment  to  children,  to  PeachCare 
for  Kids  beneficiaries  and  provides  uncompensated  indigent  and 
charity  care  in  an  amount  equal  to  or  greater  than  2  percent  of  its 
adjusted  gross  revenue;  or 

(ii)  If  the  center  is  not  a  participant  in  Medicaid  or  the 
PeachCare  for  Kids  Program,  provides  uncompensated  care  to 
Medicaid  beneficiaries  and,  if  the  facility  provides  medical  care 
and  treatment  to  children,  to  PeachCare  for  Kids  beneficiaries, 
uncompensated  indigent  and  charity  care,  or  both  in  an  amount 
equal  to  or  greater  than  4  percent  of  its  adjusted  gross  revenue; 
and 

(C)  Provides  annual  reports  in  the  same  manner  and  in  accor¬ 
dance  with  Code  Section  31-6-70. 

Noncompliance  with  any  condition  of  this  paragraph  shall  result  in  a 
monetary  penalty  in  the  amount  of  the  difference  between  the 
services  which  the  center  is  required  to  provide  and  the  amount 
actually  provided  and  may  be  subject  to  revocation  of  its  exemption 
status  by  the  department  for  repeated  failure  to  pay  any  fines  or 
moneys  due  to  the  department  or  for  repeated  failure  to  produce  data 
as  required  by  Code  Section  31-6-70  after  notice  to  the  exemption 
holder  and  a  fair  hearing  pursuant  to  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act.”  The  dollar  amount  specified 
in  this  paragraph  shall  be  adjusted  annually  by  an  amount  calculated 
by  multiplying  such  dollar  amount  (as  adjusted  for  the  preceding 
year)  by  the  annual  percentage  of  change  in  the  composite  index  of 
construction  material  prices,  or  its  successor  or  appropriate  replace¬ 
ment  index,  if  any,  published  by  the  United  States  Department  of 
Commerce  for  the  preceding  calendar  year,  commencing  on  July  1, 
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2009,  and  on  each  anniversary  thereafter  of  publication  of  the  index. 
The  department  shall  immediately  institute  rule-making  procedures 
to  adopt  such  adjusted  dollar  amounts.  In  calculating  the  dollar 
amounts  of  a  proposed  project  for  purposes  of  this  paragraph,  the 
costs  of  all  items  subject  to  review  by  this  chapter  and  items  not 
subject  to  review  by  this  chapter  associated  with  and  simultaneously 
developed  or  proposed  with  the  project  shall  be  counted,  except  for 
the  expenditure  or  commitment  of  or  incurring  an  obligation  for  the 
expenditure  of  funds  to  develop  certificate  of  need  applications, 
studies,  reports,  schematics,  preliminary  plans  and  specifications  or 
working  drawings,  or  to  acquire  sites; 

(20)  Expansion  of  services  by  an  imaging  center  based  on  a 
population  needs  methodology  taking  into  consideration  whether  the 
population  residing  in  the  area  served  by  the  imaging  center  has  a 
need  for  expanded  services,  as  determined  by  the  department  in 
accordance  with  its  rules  and  regulations,  if  such  imaging  center: 

(A)  Was  in  existence  and  operational  in  this  state  on  January  1, 
2008; 

(B)  Is  owned  by  a  hospital  or  by  a  physician  or  a  group  of 
physicians  comprising  at  least  80  percent  ownership  who  are 
currently  board  certified  in  radiology; 

(C)  Provides  three  or  more  diagnostic  and  other  imaging  ser¬ 
vices; 

(D)  Accepts  all  patients  regardless  of  ability  to  pay;  and 

(E)  Provides  uncompensated  indigent  and  charity  care  in  an 
amount  equal  to  or  greater  than  the  amount  of  such  care  provided 
by  the  geographically  closest  general  acute  care  hospital;  provided, 
however,  this  paragraph  shall  not  apply  to  an  imaging  center  in  a 
rural  county; 

(21)  Diagnostic  cardiac  catheterization  in  a  hospital  setting  on 
patients  15  years  of  age  and  older; 

(22)  Therapeutic  cardiac  catheterization  in  hospitals  selected  by 
the  department  prior  to  July  1,  2008,  to  participate  in  the  Atlantic 
Cardiovascular  Patient  Outcomes  Research  Team  (C-PORT)  Study 
and  therapeutic  cardiac  catheterization  in  hospitals  that,  as  deter¬ 
mined  by  the  department  on  an  annual  basis,  meet  the  criteria  to 
participate  in  the  C-PORT  Study  but  have  not  been  selected  for 
participation;  provided,  however,  that  if  the  criteria  requires  a 
transfer  agreement  to  another  hospital,  no  hospital  shall  unreason¬ 
ably  deny  a  transfer  agreement  to  another  hospital; 

(23)  Infirmaries  or  facilities  operated  by,  on  behalf  of,  or  under 
contract  with  the  Department  of  Corrections  or  the  Department  of 
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Juvenile  Justice  for  the  sole  and  exclusive  purpose  of  providing 
health  care  services  in  a  secure  environment  to  prisoners  within  a 
penal  institution,  penitentiary,  prison,  detention  center,  or  other 
secure  correctional  institution,  including  correctional  institutions 
operated  by  private  entities  in  this  state  which  house  inmates  under 
the  Department  of  Corrections  or  the  Department  of  Juvenile  Justice; 

(24)  The  relocation  of  any  skilled  nursing  facility  or  intermediate 
care  facility  within  the  same  county,  any  other  health  care  facility  in 
a  rural  county  within  the  same  county,  and  any  other  health  care 
facility  in  an  urban  county  within  a  three-mile  radius  of  the  existing 
facility  so  long  as  the  facility  does  not  propose  to  offer  any  new  or 
expanded  clinical  health  services  at  the  new  location; 

(25)  Facilities  which  are  devoted  to  the  provision  of  treatment  and 
rehabilitative  care  for  periods  continuing  for  24  hours  or  longer  for 
persons  who  have  traumatic  brain  injury,  as  defined  in  Code  Section 
37-3-1;  and 

(26)  Capital  expenditures  for  a  project  otherwise  requiring  a 
certificate  of  need  if  those  expenditures  are  for  a  project  to  remodel, 
renovate,  replace,  or  any  combination  thereof,  a  medical-surgical 
hospital  and: 

(A)  That  hospital: 

(i)  Has  a  bed  capacity  of  not  more  than  50  beds; 

(ii)  Is  located  in  a  county  in  which  no  other  medical-surgical 
hospital  is  located; 

(iii)  Has  at  any  time  been  designated  as  a  disproportionate 
share  hospital  by  the  department;  and 

(iv)  Has  at  least  45  percent  of  its  patient  revenues  derived 
from  medicare,  Medicaid,  or  any  combination  thereof,  for  the 
immediately  preceding  three  years;  and 

(B)  That  project: 

(i)  Does  not  result  in  any  of  the  following: 

(I)  The  offering  of  any  new  clinical  health  services; 

(II)  Any  increase  in  bed  capacity; 

(III)  Any  redistribution  of  existing  beds  among  existing 

clinical  health  services;  or 

(IV)  Any  increase  in  capacity  of  existing  clinical  health 

services; 

(ii)  Has  at  least  80  percent  of  its  capital  expenditures  financed 
by  the  proceeds  of  a  special  purpose  county  sales  and  use  tax 
imposed  pursuant  to  Article  3  of  Chapter  8  of  Title  48;  and 
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(iii)  Is  located  within  a  three-mile  radius  of  and  within  the 
same  county  as  the  hospital’s  existing  facility. 

(b)  By  rule,  the  department  shall  establish  a  procedure  for  expedit¬ 
ing  or  waiving  reviews  of  certain  projects  the  nonreview  of  which  it 
deems  compatible  with  the  purposes  of  this  chapter,  in  addition  to 
expenditures  exempted  from  review  by  this  Code  section.  (Code  1981, 
§  31-6-47,  enacted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1984,  p.  22,  §  31; 
Ga.  L.  1989,  p.  393,  §  1;  Ga.  L.  1991,  p.  1419,  §  2;  Ga.  L.  1991,  p.  1871, 
§  8;  Ga.  L.  1999,  p.  296,  §§  22,  24;  Ga.  L.  2008,  p.  9,  §  2/HB  967;  Ga. 
L.  2008,  p.  12,  §  1-1/SB  433;  Ga.  L.  2009,  p.  8,  §  31/SB  46;  Ga.  L.  2009, 
p.  453,  §  1-24/HB  228;  Ga.  L.  2012,  p.  337,  §  1/SB  361.) 


The  2012  amendment,  effective  July 
1,  2012,  substituted  “a  nationally  recog¬ 
nized  health  care  accreditation  body”  for 
“the  Joint  Commission  on  Accreditation  of 
Hospitals”  at  the  end  of  paragraph  (a)(ll). 

Code  Commission  notes.  —  The 
amendment  of  this  Code  section  by  Ga.  L. 
2008,  p.  9,  §  2,  irreconcilably  conflicted 
with  and  was  treated  as  superseded  by 


Ga.  L.  2008,  p.  12,  §  1-1.  See  County  of 
Butts  v.  Strahan,  151  Ga.  417  (1921). 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 
§  3-1/SB  433,  not  codified  by  the  General 
Assembly,  provides  that  the  amendment 
to  this  Code  section  by  that  Act  shall  only 
apply  to  applications  submitted  on  or  after 
July  1,  2008. 


JUDICIAL  DECISIONS 


Rule-making  authority  of  planning 
agency.  —  Relocation  rule  of  the  planning 
agency  that  purported  to  exempt  certain 
relocations  from  compliance  with  statu¬ 
tory  certificate  of  need  requirements, 
thereby  denying  opposing  parties  the  op¬ 
portunity  to  obtain  review  by  the  review 
board  and  the  courts,  was  invalid  as  an 
unconstitutional  attempt  to  exercise  legis¬ 
lative  power.  HCA  Health  Servs.  of  Ga., 
Inc.  v.  Roach,  265  Ga.  501,  458  S.E.2d  118 
(1995). 

Mobile  cardiac  catherization  unit 
which  was  “grandfathered”  and  ex¬ 
empt  from  obtaining  a  certificate  of  need 
when  the  unit  began  operating  was  re¬ 
quired  to  obtain  a  certificate  of  need  when 
the  unit  was  relocated.  Phoebe  Putney 
Mem.  Hosp.  v.  Roach,  267  Ga.  619,  480 
S.E.2d  595  (1997). 

Replacement  equipment.  — 

Healthcare  provider  did  not  show  that  the 
Department  of  Community  Health  com¬ 
mitted  an  error  of  law  in  ordering  the 
healthcare  provider  to  cease  operations 
until  the  healthcare  provider  obtained  a 
certificate  of  need;  the  healthcare  provider 
was  not  using  replacement  equipment  at 


the  time  it  moved  and,  thus,  whether  the 
Department  of  Community  Health  earlier 
issued  a  correct  letter  of  nonreviewability 
was  not  at  issue  at  the  time  the  healthcare 
provider  relocated  to  a  new  center  with 
new  equipment.  N.  Atlanta  Scan  Assocs.  v. 
Dep’t  of  Cmty.  Health,  277  Ga.  App.  583, 
627  S.E.2d  67  (2006). 

Exhaustion  of  administrative  reme¬ 
dies.  —  Court  of  appeals  erred  in  ruling 
that  a  society  of  surgery  centers  did  not 
have  to  exhaust  administrative  remedies 
under  the  Georgia  Administrative  Proce¬ 
dure  Act,  O.C.G.A.  §  50-13-19(a),  in  the 
society’s  action  seeking  to  prevent  the 
Georgia  Department  of  Community 
Health  and  the  Department’s  Commis¬ 
sioner  from  requiring  the  Department’s 
members  to  respond  to  certain  disputed 
requests  in  an  annual  survey  because  the 
futility  exception  to  the  exhaustion  re¬ 
quirement  was  inapplicable;  the  Commis¬ 
sioner’s  position  in  the  lawsuit  did  not 
establish  futility  because  actions  taken  to 
defend  a  lawsuit  could  not  establish  futil¬ 
ity.  Ga.  Dep’t  of  Cmty.  Health  v.  Ga.  Soc’y 
of  Ambulatory  Surgery  Ctrs.,  290  Ga.  628, 
No.  S11G1201,  2012  Ga.  LEXIS  206 
(2012). 
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Court  of  appeals  erred  in  ruling  that  a 
society  of  surgery  centers  did  not  have  to 
exhaust  administrative  remedies  under 
the  Georgia  Administrative  Procedure 
Act,  O.C.G.A.  §  50-13-19(a),  in  the  soci¬ 
ety’s  action  seeking  to  prevent  the  Georgia 
Department  of  Community  Health  (DCH) 
and  the  Department’s  Commissioner  from 
requiring  the  Department’s  members  to 
respond  to  certain  disputed  requests  in  an 
annual  survey  because  the  “acting  outside 
statutory  authority”  exception  to  the  ex¬ 
haustion  requirement  did  not  apply;  the 
society  did  not  allege  that  DCH  was  acting 


wholly  outside  the  Department’s  jurisdic¬ 
tion  under  O.C.G.A.  §  31-6-70  to  conduct 
surveys,  but  instead,  the  society  claimed 
that  the  manner  in  which  the  survey  was 
being  conducted  did  not  fully  comply  with 
the  procedural  requirements  of  the  stat¬ 
ute.  Ga.  Dep’t  of  Cmty.  Health  v.  Ga.  Soc’y 
of  Ambulatory  Surgery  Ctrs.,  290  Ga.  628, 
No.  S11G1201,  2012  Ga.  LEXIS  206 
(2012). 

Cited  in  HCA  Health  Servs.,  Inc.  v. 
Roach,  263  Ga.  798,  439  S.E.2d  494 
(1994). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Increase  of  ten  beds  or  10  percent 
of  bed  capacity  requires  certificate 
where  new  service  created.  —  Though 
an  increase  of  the  lesser  of  ten  beds  or  10 
percent  of  bed  capacity  would  be  excluded 
from  review  generally  under  paragraph 
(a)(15)  of  O.C.G.A.  §  31-6-47,  it  is  likely 
that  such  increases  would  require  a  certif¬ 
icate  of  need  if  the  new  beds  were  used  to 
create  new  institutional  health  services. 
1983  Op.  Att’y  Gen.  No.  83-34. 

State  Health  Planning  and  Devel¬ 
opment  Agency  rules  under  former 
§  31-6-50  given  effect  under  O.C.G.A. 
§  31-6-47.  —  To  the  extent  that  the  exclu¬ 
sions  in  O.C.G.A.  §  31-6-47  are  identical 
to  or  essentially  the  same  as  those  in 
former  §  31-6-50,  those  State  Health 


Planning  and  Development  Agency  (now 
Department  of  Community  Health)  rules 
in  effect  on  June  30,  1983,  as  to  such 
exclusions  will  remain  effective  on  or  after 
July  1,  1983,  and  until  new  rules  are 
adopted.  1983  Op.  Att’y  Gen.  No.  83-34. 

Any  State  Health  Planning  and  Devel¬ 
opment  Agency  (now  Department  of  Com¬ 
munity  Health)  rules  in  effect  on  June  30, 
1983,  which  require  a  certificate  of  need 
for  expenditures  which  increase  the  bed 
capacity  of  a  hospital  by  up  to  ten  beds  or 
10  percent  of  capacity,  whichever  is  less, 
are  “inconsistent  with  this  chapter”  under 
O.C.G.A.  §  31-6-49  and  therefore  not  con¬ 
trolling  after  July  1,  1983.  1983  Op.  Att’y 
Gen.  No.  83-34. 


31-6-47.1.  Prior  notice  and  approval  of  certain  activities. 

The  department  shall  require  prior  notice  from  a  new  health  care 
facility  for  approval  of  any  activity  which  is  believed  to  be  exempt 
pursuant  to  Code  Section  31-6-47  or  excluded  from  the  requirements  of 
this  chapter  under  other  provisions  of  this  chapter.  The  department 
may  require  prior  notice  and  approval  of  any  activity  which  is  believed 
to  be  exempt  pursuant  to  paragraphs  (10),  (15),  (16),  (17),  (20),  (21), 
(23),  (25),  and  (26)  of  subsection  (a)  of  Code  Section  31-6-47.  The 
department  shall  be  authorized  to  establish  timeframes,  forms,  and 
criteria  relating  to  its  certification  that  an  activity  is  properly  exempt  or 
excluded  under  this  chapter  prior  to  its  implementation.  The  depart¬ 
ment  shall  publish  notice  of  all  requests  for  approval  of  an  exempt 
activity  and  opposition  to  such  request.  Persons  opposing  a  request  for 
approval  of  an  exempt  activity  shall  be  entitled  to  file  an  objection  with 
the  department  and  the  department  shall  consider  any  filed  objection 
when  determining  whether  an  activity  is  exempt.  After  the  depart- 
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merit’s  decision,  an  opposing  party  shall  have  the  right  to  a  fair  hearing 
pursuant  to  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act,”  on  an  adverse  decision  of  the  department  and  judicial 
review  of  a  final  decision  in  the  same  manner  and  under  the  same 
provisions  as  in  Code  Section  31-6-44.1.  (Code  1981,  §  31-6-47.1, 
enacted  by  Ga.  L.  2008,  p.  12,  §  1-1/SB  433.) 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12,  this  Code  section  shall  only  apply  to  ap- 
§  3-1/SB  433,  not  codified  by  the  General  plications  submitted  on  or  after  July  1, 
Assembly,  provides  that  the  enactment  of  2008. 

31-6-48.  Prior  entities  abolished;  transfer  of  contractual  obliga¬ 
tions. 

The  State  Health  Planning  and  Development  Agency,  the  State-wide 
Health  Coordinating  Council,  and  the  State  Health  Planning  Review 
Board  existing  immediately  prior  to  July  1,  1983,  are  abolished,  and 
their  respective  successors  on  and  after  July  1,  1983,  shall  be  the 
Health  Planning  Agency,  the  Health  Policy  Council,  and  the  Health 
Planning  Review  Board,  as  established  in  this  chapter,  except  that  on 
and  after  July  1,  1991,  the  Health  Strategies  Council  shall  be  the 
successor  to  the  Health  Policy  Council,  and  except  that  on  and  after 
July  1,  1999,  the  Department  of  Community  Health  shall  be  the 
successor  to  the  Health  Planning  Agency,  and  except  that  on  and  after 
July  1,  2008,  the  Board  of  Community  Health  shall  be  the  successor  to 
the  duties  of  the  Health  Strategies  Council  with  respect  to  adoption  of 
the  state  health  plan,  and  except  that  on  June  30,  2008,  the  Health 
Planning  Review  Board  is  abolished  and  the  terms  of  all  members  on 
such  board  on  such  date  shall  automatically  terminate  and  the  Certif¬ 
icate  of  Need  Appeal  Panel  shall  be  the  successor  to  the  duties  of  the 
Health  Planning  Review  Board  on  such  date.  For  purposes  of  any 
existing  contract  with  the  federal  government,  or  federal  law  referring 
to  such  abolished  agency,  council,  or  board,  the  successor  department, 
council,  or  board  established  in  this  chapter  or  in  Chapter  2  of  this  title 
shall  be  deemed  to  be  the  abolished  agency,  council,  or  board  and  shall 
succeed  to  the  abolished  agency’s,  council’s,  or  board’s  functions.  The 
State  Health  Planning  and  Development  Commission  is  abolished. 
(Code  1981,  §  31-6-48,  enacted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L. 
1985,  p.  149,  §  31;  Ga.  L.  1991,  p.  1880,  §  4;  Ga.  L.  1999,  p.  296,  §  8; 
Ga.  L.  2000,  p.  136,  §  31;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433;  Ga.  L.  2009, 
p.  453,  §  1-25/HB  228.) 


Editor’s  notes.  —  Ga.  L.  2008,  p.  12,  to  this  Code  section  shall  only  apply  to 
§  3-1/SB  433,  not  codified  by  the  General  applications  submitted  on  or  after  July  1, 
Assembly,  provides  that  the  amendment  2008. 
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31-6-49.  Transitional  provisions. 

All  matters  transferred  to  the  Health  Planning  Agency  by  the 
previously  existing  provisions  of  this  Code  section  and  that  are  in  effect 
on  June  30,  1999,  shall  automatically  be  transferred  to  the  Department 
of  Community  Health  on  July  1,  1999.  All  matters  of  the  Health 
Planning  Review  Board  that  are  pending  on  June  30,  2008,  shall 
automatically  be  transferred  to  the  Certificate  of  Need  Appeal  Panel 
established  pursuant  to  Code  Section  31-6-44.  (Code  1981,  §  31-6-49, 
enacted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L. 
1999,  p.  296,  §  8;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433.) 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12,  to  this  Code  section  shall  only  apply  to 
§  3-1/SB  433,  not  codified  by  the  General  applications  submitted  on  or  after  July  1, 
Assembly,  provides  that  the  amendment  2008. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Effect  to  be  given  to  prior  rules  of 
State  Health  Planning  and  Develop¬ 
ment  Agency.  —  Any  portions  of  the 
State  Health  Planning  and  Development 
Agency’s  (now  Department  of  Community 
Health)  rules  in  effect  on  June  30,  1983, 
which  are  not  “inconsistent  with  this 
chapter”  under  former  paragraph  (3)  of 
O.C.G.A.  §  31-6-49,  or  which  can  be 
adapted  to  the  new  law  merely  by  making 
numerical  substitutions,  will  remain  in 
effect  on  that  date,  and  will  continue  in 
effect  until  new  rules  are  adopted.  1983 
Op.  Att’y  Gen.  No.  83-34. 

Those  State  Health  Planning  and  De¬ 
velopment  Agency’s  (now  Department  of 
Community  Health)  rules  in  effect  on 
June  30,  1983  which  refer  to  the  $150,000 
threshold  in  former  §  31-6-2,  or  do  not 
distinguish  between  capital  expenditures 
and  equipment  expenditures  as  set  out  in 
current  §  31-6-2(14)(B)  and  (F)  are  “in¬ 
consistent  with  this  chapter”  under  for¬ 
mer  paragraph  (3)  of  O.C.G.A.  §  31-6-49, 
but  so  as  to  effectuate  the  General  Assem¬ 
bly’s  intent  will  be  read  together  and  har¬ 
monized  with  the  controlling  dollar 
amounts  and  classifications  of  the  new 
law.  1983  Op.  Att’y  Gen.  No.  83-34. 

Any  provisions  in  the  State  Health 


Planning  and  Development  Agency’s  (now 
Department  of  Community  Health)  rules 
in  effect  on  June  30,  1983  which  provide 
for  health  system  agency  participation  in 
the  certificate  of  need  review  process  on  or 
after  July  1,  1983  will  be  “inconsistent 
with  this  chapter”  under  former  para¬ 
graph  (3)  of  O.C.G.A.  §  31-6-49,  and  as 
such  will  not  be  effective  on  or  after  July 
1,  1983.  1983  Op.  Att’y  Gen.  No.  83-34.  ' 

To  the  extent  that  the  exclusions  in 
present  O.C.G.A.  §  31-6-47  are  identical 
to  or  essentially  the  same  as  those  in 
former  §  31-6-50,  those  State  Health 
Planning  and  Development  Agency  (now 
Department  of  Community  Health)  rules 
in  effect  on  June  30,  1983  as  to  such 
exclusions  will  remain  effective  on  or  after 
July  1,  1983  and  until  new  rules  are 
adopted.  1983  Op.  Att’y  Gen.  No.  83-34. 

Any  State  Health  Planning  and  Devel¬ 
opment  Agency  (now  Department  of  Com¬ 
munity  Health)  rules  in  effect  on  June  30, 
1983  which  require  a  certificate  of  need  for 
expenditures  which  increase  the  bed  ca¬ 
pacity  of  a  hospital  by  up  to  ten  beds  or  10 
percent  of  capacity,  whichever  is  less,  is 
“inconsistent  with  this  chapter”  under  for¬ 
mer  paragraph  (3)  of  O.C.G.A.  §  31-6-49 
and  therefore  not  controlling  after  July  1, 
1983.  1983  Op.  Att’y  Gen.  No.  83-34.  ' 
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31-6-50.  Application  of  review  procedures  to  expenditures  un¬ 
der  Section  1122  of  the  federal  Social  Security  Act. 


The  review  and  appeal  considerations  and  procedures  set  forth  in 
Code  Sections  31-6-42  through  31-6-44,  respectively,  shall  apply  to  and 
govern  the  review  of  capital  expenditures  under  the  Section  1122 
program  of  the  federal  Social  Security  Act  of  1935,  as  amended, 
including,  but  not  limited  to,  any  application  for  approval  under  Section 
1122  which  is  under  consideration  by  the  Health  Planning  Agency  or  on 
appeal  before  the  Certificate  of  Need  Appeal  Panel,  successor  to  the 
former  Health  Planning  Review  Board  as  of  June  30,  2008.  (Code  1981, 
§  31-6-50,  enacted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1985,  p.  149, 
§  31;  Ga.  L.  1999,  p.  296,  §  22;  Ga.  L.  2008,  p.  12,  §  1-1/SB  433.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1985,  “31-6-42 
through  31-6-44”  was  substituted  for 
“31-6-42,  31-6-43,  and  31-6-44”. 

Pursuant  to  Code  Section  28-9-5,  in 
1999,  “Health  Planning  Agency”  was  sub¬ 
stituted  for  “department.” 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 
§  3-1/SB  433,  not  codified  by  the  General 


Assembly,  provides  that  the  amendment 
to  this  Code  section  shall  only  apply  to 
applications  submitted  on  or  after  July  1, 
2008. 

U.S.  Code.  —  Section  1122  of  the  Social 
Security  Act,  as  amended,  referred  to  in 
this  Code  section,  is  codified  as  42  U.S.C. 
§  1320a-l. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Appeal  of  agency  decisions.  —  Prior 
to  the  1983  reenactment,  applicants  pro¬ 
posing  a  capital  expenditure,  as  well  as 
health  systems  agencies  and  persons  who 
qualify  as  a  “party”  or  “persons  aggrieved” 
under  the  “Georgia  Administrative  Proce¬ 
dure  Act”  (O.C.G.A.  Ch.  13,  T.  50)  have  the 
right  to  appeal  to  the  State  Health  Plan¬ 


ning  Review  Board  (now  Certificate  of 
Need  Appeal  Panel)  decisions  of  the  State 
Health  Planning  and  Development 
Agency  (now  Department  of  Community 
Health)  relative  to  §  1122  of  the  Social 
Security  Act,  42  U.S.C.  §  1320a-l(a).  1981 
Op.  Att’y  Gen.  No.  81-8. 


ARTICLE  4 
REPORTS 


31-6-70.  Reports  to  the  department  by  certain  health  care  facil¬ 
ities  and  all  ambulatory  surgical  centers  and  imaging 
centers. 

(a)  There  shall  be  required  from  each  health  care  facility  in  this  state 
requiring  a  certificate  of  need  and  all  ambulatory  surgical  centers  and 
imaging  centers,  whether  or  not  exempt  from  obtaining  a  certificate  of 
need  under  this  chapter,  an  annual  report  of  certain  health  care 
information  to  be  submitted  to  the  department.  The  report  shall  be  due 
on  the  last  day  of  January  and  shall  cover  the  12  month  period 
preceding  each  such  calendar  year. 
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(b)  The  report  required  under  subsection  (a)  of  this  Code  section 
shall  contain  the  following  information: 

(1)  Total  gross  revenues; 

(2)  Bad  debts; 

(3)  Amounts  of  free  care  extended,  excluding  bad  debts; 

(4)  Contractual  adjustments; 

(5)  Amounts  of  care  provided  under  a  Hill-Burton  commitment; 

(6)  Amounts  of  charity  care  provided  to  indigent  persons; 

(7)  Amounts  of  outside  sources  of  funding  from  governmental 
entities,  philanthropic  groups,  or  any  other  source,  including  the 
proportion  of  any  such  funding  dedicated  to  the  care  of  indigent 
persons;  and 

(8)  For  cases  involving  indigent  persons: 

(A)  The  number  of  persons  treated; 

(B)  The  number  of  inpatients  and  outpatients; 

(C)  Total  patient  days; 

(D)  The  number  of  patients  categorized  by  county  of  residence; 
and 

(E)  The  indigent  care  costs  incurred  by  the  health  care  facility  by 
county  of  residence. 

(c)  As  used  in  subsection  (b)  of  this  Code  section,  “indigent  persons” 
means  persons  having  as  a  maximum  allowable  income  level  an 
amount  corresponding  to  125  percent  of  the  federal  poverty  guideline. 

(d)  The  department  shall  provide  a  form  for  the  report  required  by 
subsection  (a)  of  this  Code  section  and  may  provide  in  said  form  for 
further  categorical  divisions  of  the  information  listed  in  subsection  (b) 
of  this  Code  section. 

(e) (1)  In  the  event  the  department  does  not  receive  information 
responsive  to  subparagraph  (c)(2)(A)  of  Code  Section  31-6-40  by 
December  30,  2008,  or  an  annual  report  from  a  health  care  facility 
requiring  a  certificate  of  need  or  an  ambulatory  surgical  center  or 
imaging  center,  whether  or  not  exempt  from  obtaining  a  certificate  of 
need  under  this  chapter,  on  or  before  the  date  such  report  was  due  or 
receives  a  timely  but  incomplete  report,  the  department  shall  notify 
the  health  care  facility  or  center  regarding  the  deficiencies  and  shall 
be  authorized  to  fine  such  health  care  facility  or  center  an  amount  not 
to  exceed  $500.00  per  day  for  every  day  up  to  30  days  and  $1,000.00 
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per  day  for  every  day  over  30  days  for  every  day  of  such  untimely  or 
deficient  report. 

(2)  In  the  event  the  department  does  not  receive  an  annual  report 
from  a  health  care  facility  within  180  days  following  the  date  such 
report  was  due  or  receives  a  timely  but  incomplete  report  which  is  not 
completed  within  such  180  days,  the  department  shall  be  authorized 
to  revoke  such  health  care  facility’s  certificate  of  need  in  accordance 
with  Code  Section  31-6-45. 

(f)  No  application  for  a  certificate  of  need  under  Article  3  of  this 
chapter  shall  be  considered  as  complete  if  the  applicant  has  not 
submitted  the  annual  report  required  by  subsection  (a)  of  this  Code 
section.  (Code  1981,  §  31-6-70,  enacted  by  Ga.  L.  1985,  p.  827,  §  1;  Ga. 
L.  1987,  p.  573,  §  1;  Ga.  L.  1988,  p.  13,  §  31;  Ga.  L.  1999,  p.  296,  §  22; 
Ga.  L.  2008,  p.  12,  §  1-1/SB  433.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2008,  “within 
such”  was  substituted  for  “with  such”  in 
paragraph  (e)(2). 

Editor’s  notes.  —  Ga.  L.  2008,  p.  12, 


§  3-1/SB  433,  not  codified  by  the  General 
Assembly,  provides  that  the  amendment 
to  this  Code  section  shall  only  apply  to 
applications  submitted  on  or  after  July  1, 
2008. 


JUDICIAL  DECISIONS 


Exhaustion  of  administrative  reme¬ 
dies.  —  Court  of  appeals  erred  in  ruling 
that  a  society  of  surgery  centers  did  not 
have  to  exhaust  administrative  remedies 
under  the  Georgia  Administrative  Proce¬ 
dure  Act,  O.C.G.A.  §  50-13-19(a),  in  the 
society’s  ction  seeking  to  prevent  the 
Georgia  Department  of  Community 
Health  (DCH)  and  the  Departments  Com¬ 
missioner  from  requiring  the  Depart¬ 
ment’s  members  to  respond  to  certain  dis¬ 
puted  requests  in  an  annual  survey 
because  the  “acting  outside  statutory  au¬ 
thority”  exception  to  the  exhaustion  re¬ 
quirement  did  not  apply;  the  society  did 
not  allege  that  DCH  was  acting  wholly 
outside  the  Department’s  jurisdiction  un¬ 
der  O.C.G.A.  §  31-6-70  to  conduct  sur¬ 
veys,  but  instead,  the  society  claimed  that 
the  manner  in  which  the  survey  was  being 
conducted  did  not  fully  comply  with  the 
procedural  requirements  of  the  statute. 


Ga.  Dep’t  of  Cmty.  Health  v.  Ga.  Soc’y  of 
Ambulatory  Surgery  Ctrs.,  290  Ga.  628, 
No.  S11G1201,  2012  Ga.  LEXIS  206 
(2012). 

Court  of  appeals  erred  in  ruling  that  a 
society  of  surgery  centers  did  not  have  to 
exhaust  administrative  remedies  under 
the  Georgia  Administrative  Procedure 
Act,  O.C.G.A.  §  50-13-19(a),  in  the  soci¬ 
ety’s  action  seeking  to  prevent  the  Georgia 
Department  of  Community  Health  and 
the  Department’s  Commissioner  from  re¬ 
quiring  its  members  to  respond  to  certain 
disputed  requests  in  an  annual  survey 
because  the  futility  exception  to  the  ex¬ 
haustion  requirement  was  inapplicable; 
the  Commissioner’s  position  in  the  law¬ 
suit  did  not  establish  futility  because  ac¬ 
tions  taken  to  defend  a  lawsuit  could  not 
establish  futility.  Ga.  Dep’t  of  Cmty. 
Health  v.  Ga.  Soc’y  of  Ambulatory  Surgery 
Ctrs.,  290  Ga.  628,  No.  S11G1201,  2012 
Ga.  LEXIS  206  (2012). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Hospital  authority  may  apply  for  tal’s  area  of  operation  and  without  the 
certificate  of  need  outside  the  hospi-  permission  of  the  affected  governing  au- 
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thority  or  hospital  authority  board  in  the  permission  to  pursue  the  health  care  ac- 
planned  service  area;  provided,  however,  tivity  would  be  required.  1995  Op.  Att’y 
that  in  order  to  implement  the  certificate,  Gen.  No.  95-13. 

ARTICLE  5 

STATE  COMMISSION  ON  THE  EFFICACY  OF  THE  CERTIFICATE 

OF  NEED  PROGRAM 

31-6-90  through  31-6-95. 

Repealed  pursuant  to  Code  Section  31-6-95,  which  provided  for  the 
repeal  of  this  article  on  June  30,  2007. 

Editor’s  notes.  —  This  article  was  31-6-95,  enacted  by  Ga.  L.  2005,  p.  43, 
based  on  Code  1981,  §§  31-6-90  through  §  1/HB  390. 
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CHAPTER  7 


REGULATION  AND  CONSTRUCTION  OF  HOSPITALS 
AND  OTHER  HEALTH  CARE  FACILITIES 


Article  1 

Regulation  of  Hospitals  and 
Related  Institutions 


Sec. 

31-7-1. 

31-7-2. 

31-7-2.1 


31-7-2.2. 


31-7-3. 

31-7-3.1. 


31-7-3.2 

31-7-4. 

31-7-5. 


31-7-6. 


31-7-7. 

31-7-7.1. 


31-7-8. 


31-7-9. 


Definitions. 

Classification  of  institutions. 
Rules  and  regulations;  avail¬ 
ability  of  reports  of  cited  defi¬ 
ciencies;  disclosure  of  survey 
worksheets  and  documents. 
Determination  that  patients 
or  residents  in  an  institution, 
community  living  arrange¬ 
ment,  or  treatment  program 
are  in  danger;  relocation  of 
patients  or  residents;  suspen¬ 
sion  of  admissions. 
Requirements  for  permits  to 
operate  institutions. 

Posting  sign  by  hospital  oper¬ 
ating  emergency  room  notify¬ 
ing  individuals  of  legal  rights 
in  emergencies. 

Notice  of  cited  deficiency  and 
imposition  of  sanction. 

Denial  or  revocation  of  per¬ 
mits. 

Exemptions  from  permit  re¬ 
quirements;  application  of 
this  chapter  to  federally  oper¬ 
ated  institutions. 

Provision  of  data  for  research 
purposes  by  organizations 
rendering  patient  care;  liabil¬ 
ity  of  providers  of  data;  use  of 
data;  confidentiality. 

Refusal  or  revocation  by  pub¬ 
lic  hospital  of  staff  privileges. 
Denial  of  staff  privileges 
based  upon  license,  board  cer¬ 
tification,  or  membership  in 
professional  association. 
Reports  of  disciplinary  ac¬ 
tions  against  persons  autho¬ 
rized  to  practice  professions 
under  Chapter  11,  34,  or  35  of 
Title  43. 

Reports  by  physicians  and 


Sec. 


31-7-10. 


31-7-11. 

31-7-12. 


31-7-12.1. 


31-7-12.2. 


31-7-12.3. 

31-7-13. 

31-7-14. 

31-7-15. 

31-7-16. 

31-7-17. 


other  personnel  of 
nonaccidental  injuries  to  pa¬ 
tients;  immunity  from  liabil¬ 
ity. 

Certification  and  approval  of 
hospitals  eligible  to  render 
service  under  a  group  non¬ 
profit  hospital  insurance 
plan;  supervision  of  such  hos¬ 
pitals;  withdrawal  of  ap¬ 
proval. 

Written  summary  of  hospital 
service  charge  rates. 

“Personal  care  home”  and 
“personal  services”  defined; 
licensure  and  registration;  in¬ 
spection  by  local  boards;  fees; 
investigations;  waiver,  vari¬ 
ance,  or  exemption. 
Unlicensed  personal  care 
home;  civil  penalties;  negli¬ 
gence  per  se  for  certain  legal 
claims;  declared  nuisance 
dangerous  to  public  health, 
safety,  and  welfare;  criminal 
sanctions. 

Regulation  and  licensing  of 
assisted  living  communities; 
legislative  intent;  definitions; 
procedures;  requirements  for 
medication  aides. 

Adoption  of  rules  and  regula¬ 
tions. 

Transfer  of  property  upon 
death  of  patient. 

Blood  supplies;  blood  donor 
storage  programs. 

Review  of  professional  prac¬ 
tices  by  a  peer  review  commit¬ 
tee. 

Determination  or  pronounce¬ 
ment  of  death  of  patient  who 
died  in  facility  classified  as 
nursing  home. 

Licensure  and  regulation  of 
hospitals  and  related  institu¬ 
tions  transferred  to  Depart¬ 
ment  of  Community  Health. 
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Sec. 

31-7-18.  Influenza  vaccinations  for  dis¬ 
charged  patients  aged  65  and 
older;  vaccinations  or  other 
measures  for  health  care 
workers  and  other  employees 
in  hospitals;  immunity  from 
liability;  standing  orders. 

Article  2 

Georgia  Building  Authority 
(Hospital) 

31-7-20  through  31-7-40  [Repealed]. 

Article  3 

Grants  for  Construction  and 
Modernization  of  Medical 
Facilities 


Sec. 

31-7-74.1. 


31-7-74.2. 

31-7-74.3. 


31-7-75. 

31-7-75.1. 


31-7-50. 

Authorization  of  grants-in- 
aid. 

31-7-75.2. 

31-7-51. 

Definitions. 

31-7-52. 

Amounts  of  grants  for  con¬ 
struction  and  modernization. 

31-7-53. 

Matching  formula;  priority 
system;  use  of  earnings;  ap¬ 
proval  of  federal  grant. 

31-7-75.3. 

31-7-54. 

Manner  of  expenditure  of  con¬ 
struction  funds. 

31-7-76. 

31-7-55. 

Administration  of  state  funds. 

31-7-56. 

Adherence  to  federal  law  and 
regulations. 

31-7-57. 

Procedure  for  grants  to  spon¬ 
sors  of  construction  projects; 
injunction  of  operation  by 
transferee  in  violation  of  arti¬ 
cle. 

31-7-77. 

31-7-78. 

Article  4 

31-7-79. 

County 

and  Municipal  Hospital 

31-7-80. 

Authorities 

31-7-70. 

Short  title. 

31-7-71. 

Definitions. 

31-7-81. 

31-7-72. 

Creation  of  hospital  authority 
in  each  county  and  municipal¬ 
ity. 

31-7-82. 

31-7-72.1. 

Merger  of  hospital  authori¬ 
ties. 

31-7-83. 

31-7-73. 

Creation  of  additional  hospi¬ 
tal  authority  in  counties  with 
large  populations. 

31-7-74. 

Residency  requirement;  offi¬ 
cers;  compensation;  rules  and 
regulations. 

31-7-84. 

Definitions;  disclosures  re¬ 
quired;  prohibited  transac¬ 
tions;  exceptions;  sanctioning; 
sanctioning  of  members  vio¬ 
lating  prohibition;  authoriza¬ 
tion  of  authority  to  make 
stricter  rules;  preemption  of 
other  laws;  applicability. 

Oath  to  be  taken  by  members 
of  hospital  authority. 

Sale  or  lease  by  hospital  au¬ 
thority;  hearing  required;  fac¬ 
tors  to  be  considered  at  hear¬ 
ing;  applicability;  require¬ 
ments  for  lease. 

Functions  and  powers. 
Proceeds  of  sale  of  hospital 
held  in  trust  to  fund  indigent 
hospital  care. 

Exemption  from  disclosure 
for  potentially  commercially 
valuable  plan,  proposal,  or 
strategy. 

Home  health  agency  services 
operated  by  hospitals  [Re¬ 
pealed]. 

Procedure  in  event  of  failure 
of  authority  to  perform  mini¬ 
mum  functions;  determina¬ 
tion  of  removal  from  office; 
appointments  to  fill  vacancies 
created  by  removal. 

Rates  and  charges. 

Issuance  and  sale  of  negotia¬ 
ble  revenue  anticipation  cer¬ 
tificates. 

Liability  on  revenue  certifi¬ 
cates;  tax  exemption. 

Form  and  contents  of  revenue 
certificates;  validity  of  signa¬ 
tures  thereon. 

Confirmation  and  validation 
of  revenue  certificates. 
Enforcement  of  rights  of  reve¬ 
nue  certificate  holders;  proce¬ 
dure  in  event  of  default. 
Investment  of  surplus  moneys 
and  moneys  received  through 
issuance  of  revenue  certifi¬ 
cates. 

Payment  for  authority’s  ser¬ 
vices  and  facilities;  levy  of  tax 
by  political  subdivisions;  com- 
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Sec. 


31-7-85. 


31-7-86. 


31-7-87. 


31-7-88. 


31-7-89. 


31-7-89.1. 


31-7-90. 

31-7-90.1. 


31-7-91. 

31-7-92. 

31-7-93. 

31-7-94. 

31-7-94.1. 


31-7-95. 


31-7-96. 


pliance  by  authority  with 
county  budgetary  procedures. 
Contracts  with  political  sub¬ 
divisions. 

Manner  of  operating  property 
conveyed  or  leased  to  author¬ 
ity. 

Hypothecation  or  mortgaging 
of  purchased  hospital  facili¬ 
ties. 

Payment  of  general  obliga¬ 
tions. 

Procedure  for  dissolution;  dis¬ 
position  of  property. 

“Control”  defined;  sale  or 
lease  by  hospital  authority 
subject  to  requirements  of  Ar¬ 
ticle  15  of  this  chapter. 
Annual  report;  budget. 
Community  benefit  report;  re¬ 
port  disclosing  member  own¬ 
ership  in  entities  transacting 
business  with  authority. 
Required  annual  audit. 

Filing  of  audits. 

Failure  to  provide  for  audit. 
Grants  to  hospital  authori¬ 
ties. 

Short  title;  legislative  find¬ 
ings;  certification  of  rural  hos¬ 
pitals  for  grant  eligibility; 
rules  and  regulations. 
Funding  of  medical  education 
provided  by  hospital  authori¬ 
ties  and  designated  teaching 
hospitals. 

Construction  of  article. 

Article  5 


Residential  Care  Facilities  for  the 
Elderly  Authorities 


31-7-110. 

31-7-111. 

31-7-112. 

31-7-113. 


31-7-114. 

31-7-115. 

31-7-116. 


Short  title. 

Findings;  declaration  of  pol¬ 
icy. 

Definitions. 

Creation  of  Residential  Care 
Facilities  for  the  Elderly  Au¬ 
thority  in  each  county  and 
municipality;  board  of  direc¬ 
tors. 

Powers  of  authorities. 

Lease  or  sale  of  projects. 
Provisions  contained  in  obli- 


Sec. 


31-7-117. 


31-7-118. 

31-7-119. 


31-7-120. 


gations  and  security  for  obli¬ 
gations;  procedures  for  issu¬ 
ance  of  bonds  and  bond 
anticipation  notes;  interest 
rates;  limitations  and  condi¬ 
tions. 

Liability  for  bonds  or  other 
obligations. 

Exemption  from  taxation. 
Holding  moneys  as  trust 
funds;  pledges  for  payment  of 
bonds. 

Construction  of  article. 


Article  6 


Peer  Review  Groups 

31-7-130.  Legislative  intent. 

31-7-131.  Definitions. 

31-7-132.  Immunity  from  liability  for 
peer  review  activities;  immu¬ 
nity  from  liability  of  persons 
providing  information. 

31-7-133.  Confidentiality  of  review  or¬ 
ganization’s  records. 

Article  6A 


Medical  Review  Committees 

31-7-140.  “Medical  review  committee” 

defined. 

31-7-141.  Committee  members  immune 

from  liability. 

31-7-142.  Liability  of  those  providing 

health  care  facilities  or  ser¬ 
vices. 

31-7-143.  Committee  proceedings  and 

records  immune  from  discov¬ 
ery  or  use  as  evidence  in  civil 
actions. 


Article  7 


Home  Health  Agencies 


31-7-150. 

31-7-151. 


31-7-152. 

31-7-153. 


31-7-154. 


Definitions. 

License  required;  license  may 
not  be  transferred  but  may  be 
suspended  or  revoked. 
Application  for  license. 
Standards  for  patient  care 
and  agency  operation;  regula¬ 
tions  as  to  issuance,  denial, 
suspension,  or  revocation  of 
licenses;  hearings. 
Inspections. 
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31-7-155. 


31-7-156. 


31-7-157. 

31-7-158. 


31-7-159. 


Certificates  of  need  for  new 
service  or  extending  service 
area;  exemption  from  certifi¬ 
cate. 

Fee  system  for  services  under 
this  article. 

Exemptions  from  article. 
Penalties  for  unlicensed  oper¬ 
ation. 

Licensure  and  regulation  of 
home  health  agencies  trans¬ 
ferred  to  Department  of  Com¬ 
munity  Health. 


Article  8 


Health  Service  Provider 
Psychologists 


31-7-160. 

31-7-161. 

31-7-162. 

31-7-163. 

31-7-164. 

31-7-165. 


Definitions. 

Appointment  to  staff  of  medi¬ 
cal  facility  or  institution. 
Training  and  experience  re¬ 
quirements. 

Status  of  present  psychologist 
staff  members. 

Limitation  or  revocation  of 
staff  privileges. 

Report  of  denial  of  staff  privi¬ 
leges. 


Article  9 


31-7-170. 

31-7-171. 

31-7-172. 

31-7-173. 

31-7-174. 

31-7-175. 

31-7-176. 

31-7-176.1. 

31-7-177. 

31-7-178. 

31-7-179. 


Hospice  Care 
Short  title. 

Legislative  findings  and  pur¬ 
pose. 

Definitions. 

License  required. 

Application  for  license. 
Administration  of  article. 
Responsibilities  of  provider  of 
hospice  care. 

Determination  or  pronounce¬ 
ment  of  death. 

Inpatient  beds. 

Inspection. 

Certificate  of  need  not  re¬ 
quired. 

Article  10 


Hospital  Financing 
Authority 

31-7-190  through  31-7-208  [Repealed]. 


Article  11 

Facility  Licensing  and  Employee 
Records  Checks 


Sec. 

31-7-250. 

31-7-251. 


31-7-252. 


31-7-253. 


31-7-254. 


31-7-255. 

31-7-256. 


31-7-257. 


31-7-258. 


31-7-259. 


31-7-260. 


31-7-261. 


Definitions. 

New  facility  licensing;  facility 
directors. 

Director  records  check  appli¬ 
cations  and  employee  prelim¬ 
inary  records  check  applica¬ 
tions;  satisfactory  alternative 
evidence;  contracts  for  re¬ 
cords  check  determinations. 
Written  notification  as  to  de¬ 
partment’s  preliminary  re¬ 
cords  check  determinations; 
effect  of  unsatisfactory  deter¬ 
minations;  issuance  of  tempo¬ 
rary  licenses. 

Transmission  of  director’s  fin¬ 
gerprints  to  Georgia  Crime 
Information  Center  for  re¬ 
view;  notification  to  depart¬ 
ment  of  findings. 

Issuance  of  regular  licenses. 
Expiration  of  facility  licenses 
issued  prior  to  July  1,  1985; 
issuance  of  temporary  or  reg¬ 
ular  licenses  [Repealed] . 
Procedure  upon  issuance  of 
temporary  licenses  [Re¬ 
pealed]. 

Change  of  facility  director; 
notification  to  department;  ef¬ 
fect  of  department  determina¬ 
tion. 

Preliminary  records  check  de¬ 
termination;  suspension  or 
revocation  of  license;  refusal 
to  issue  regular  license;  fin¬ 
gerprint  check;  employment 
history;  director’s  criminal  li¬ 
ability;  exempt  employees; 
mitigating  factors  in  criminal 
records  check;  civil  penalty. 
Cooperation  of  Georgia  Crime 
Information  Center  and  law 
enforcement  agencies  with 
department;  liability  for  mis¬ 
use  or  attempted  misuse  of 
information. 

Liability  for  claims  in  connec¬ 
tion  with  dissemination  of  in- 
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formation  or  determination 
based  thereon. 

31-7-262.  Supplemental  nature  of  re¬ 
quirements  of  this  article. 

31-7-263.  Contested  cases  for  purposes 
of  the  “Georgia  Administra¬ 
tive  Procedure  Act.” 

31-7-264.  Regulatory  power  of  depart¬ 
ment. 

31-7-265.  Facility  licensing  and  em¬ 
ployee  records  checks  for  per¬ 
sonal  care  homes  transferred 
to  Department  of  Community 
Health. 

Article  12 


Health  Care  Data  Collection 


31-7-280. 


31-7-281. 

31-7-282. 

31-7-283. 


31-7-284. 


31-7-285. 


Health  care  provider  annual 
reports;  form. 

Data  system  established;  de¬ 
partmental  authority. 
Collection  and  submission  of 
data. 

Compilation  and  dissemina¬ 
tion  of  information;  rules  and 
regulations. 

Public  disclosure;  updating  of 
data  base;  publication;  fees. 
Confidentiality;  liability. 


Article  13 

Private  Home  Care  Providers 


31-7-300. 

31-7-301. 


31-7-302. 


31-7-303. 


31-7-304. 

31-7-305. 

31-7-306. 


31-7-307. 


31-7-308. 


Definitions. 

License  requirement;  license 
not  assignable  or  transfer¬ 
able. 

Rules  and  regulations;  au¬ 
thority  of  department  to  is¬ 
sue,  suspend,  or  revoke  li¬ 
censes. 

Inspections;  requirements  for 
exemption. 

Fees. 

Exempt  services. 

Applications  received  prior  to 
effective  date  of  article. 
Certificate  of  need  not  re¬ 
quired  of  licensees;  operation 
of  licensee  as  home  health 
agency  not  authorized. 
Licensure  and  regulation  of 
private  home  care  providers 


Sec. 

transferred  to  Department  of 
Community  Health. 

Article  14 

Nursing  Homes  Employee  Records 

Checks 


31-7-350.  Definitions. 

31-7-351.  Request  for  criminal  record 
check;  employment  applica¬ 
tion  form  notice. 

31-7-352.  Immunity  from  liability. 

31-7-353.  Penalty  for  hiring  applicant 
with  criminal  record. 

31-7-354.  Authority  to  enforce  article; 
rules  and  regulations. 

Article  15 


Hospital  Acquisition 


31-7-400. 

31-7-401. 


31-7-402. 


31-7-403. 


31-7-404. 

31-7-405. 


31-7-406. 


31-7-407. 


31-7-407.1. 

31-7-408. 


31-7-409. 


Definitions. 

Notice  to  Attorney  General  of 
acquisition. 

Content  and  form  of  notice  to 
Attorney  General;  retention 
of  experts;  payment  of  costs 
and  expenses. 

Certification  of  interest  in  ac¬ 
quiring  entity;  certification  of 
financial  interest  in  business 
associated  with  party  to  dis¬ 
position;  statement  of  fair 
dealing;  opposing  board  mem¬ 
bers  exempt. 

Publication  of  notice. 

Public  hearing;  expert  or  con¬ 
sultant  required  to  testify; 
testimony;  representative  of 
acquiring  entity  to  testify. 
Purpose  of  public  hearing; 
factors  to  be  addressed  in  dis¬ 
closure. 

Attorney  General  to  ensure 
compliance  with  article;  other 
persons  not  precluded  from 
instituting  judicial  proceed¬ 
ings. 

Report  of  findings. 

Notice  required  prior  to  issu¬ 
ance  or  renewal  of  permit  to 
operate  hospital;  permit  sub¬ 
ject  to  revocation  or  suspen¬ 
sion  for  failure  to  comply. 
Prospective  operation  of  arti¬ 
cle. 
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31-7-410.  Authority  of  Attorney  General 
unaffected. 

31-7-411.  Attorney  General’s  power  un¬ 
der  article  same  as  under 
Code  Section  45-15-17. 
31-7-412.  Disposition  or  acquisition 


Cross  references.  —  Authority  of 
board  of  regents  with  regard  to  Eugene 
Talmadge  Memorial  Hospital,  §  20-3-520 
et  seq.  Requirement  of  smoke  detectors  for 
nursing  homes,  §  25-2-40.  Designation  of 
emergency  receiving  facilities  for  exami¬ 
nation  of  mentally  ill  persons,  alcoholics, 
and  others,  §§  37-3-40  et  seq.,  37-7-40  et 
seq.  Designation  of  evaluating  facilities 
for  examination  of  persons  ordered  by 
court  to  undergo  evaluation  for  mental 
illness,  alcoholism,  and  other  conditions, 
§§  37-3-60,  37-7-60.  Authority  of  Depart¬ 
ment  of  Veterans  Service  and  Veterans 
Service  Board  to  construct  and  operate 
hospitals,  nursing  homes,  and  other  facil¬ 
ities  for  care  of  war  veterans,  §  38-4-2. 
Registered  nurses  and  licensed  practical 
nurses,  T.  43,  C.  26.  Physical  therapists,  T. 
43,  C.  33.  Physicians,  osteopaths,  T.  43,  C. 
34. 

Administrative  rules  and  regula¬ 
tions.  —  Enforcement  of  licensing  re¬ 
quirements,  Official  Compilation  of  the 
Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Community 
Health,  Healthcare  Facility  Regulation, 
Chapter  111-8-25. 

Personal  care  homes,  Official  Compila¬ 
tion  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Commu¬ 
nity  Health,  Healthcare  Facility  Regula¬ 
tion,  Chapter  111-8-62. 

Rules  and  regulations  for  residential 
mental  health  care  facilities,  Official  Com¬ 
pilation  of  the  Rules  and  Regulations  of 
the  State  of  Georgia,  Department  of  Com¬ 
munity  Health,  Chapter  111-8-68. 

Rules  and  regulations  for  proxy  caregiv¬ 
ers  used  in  licensed  healthcare  facilities, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Community  Health,  Healthcare 
Facility  Regulation,  Chapter  111-8-100. 


Sec. 

made  in  violation  of  require¬ 
ments  of  article  null  and  void; 
violators  subject  to  fine;  Attor¬ 
ney  General  to  instigate  pro¬ 
ceedings  to  impose  fine  within 
one  year. 


Rules  and  regulations  for  hospitals,  Of¬ 
ficial  Compilation  of  the  Rules  and  Regu¬ 
lations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Human  Resources,  Office  of 
Regulatory  Services,  Chapter  290-9-7. 

Law  reviews.  —  For  article,  “Baby  Doe 
Cases:  Compromise  and  Moral  Dilemma,” 
see  34  Emory  L.J.  545  (1985).  For  article, 
“State  of  Emergency:  Why  Georgia’s  Stan¬ 
dard  of  Care  in  Emergency  Rooms  is 
Harmful  to  Your  Health,”  see  45  Ga.  L. 
Rev.  275  (2010).  For  article,  “The 

Olmstead  Decision:  The  Road  to  Dignity 
and  Freedom,”  see  26  Ga.  St.  U.L.  Rev.  651 
(2010).  For  article,  “Olmstead’s  Promise 
and  Cohousing’s  Potential,”  see  26  Ga.  St. 
U.L.  Rev.  663  (2010).  For  article,  “From 
the  Inside  Out:  Personal  Perspectives  of 
Six  Georgians  on  Their  Institutional  Ex¬ 
periences,”  see  26  Ga.  St.  U.L.  Rev.  741 
(2010).  For  article,  “The  Constitutional 
Right  to  Community  Services,”  see  26  Ga. 
St.  U.L.  Rev.  763  (2010).  For  article,  “Re¬ 
considering  Makin  v.  Hawaii:  The  Right  of 
Medicaid  Beneficiaries  to  Home-Based 
Services  as  an  Alternative  to  Institution¬ 
alization,”  see  26  Ga.  St.  U.L.  Rev.  803 
(2010).  For  article,  “The  Potential  and 
Risks  of  Relying  on  Title  II’s  Integration 
Mandate  to  Close  Segregated  Institu¬ 
tions,”  see  26  Ga.  St.  U.L.  Rev.  855  (2010). 
For  article,  “Beyond  Residential  Segrega¬ 
tion:  The  Application  of  Olmstead  to  Seg¬ 
regated  Employment  Settings,”  see  26  Ga. 
St.  U.L.  Rev.  875  (2010).  For  article, 
“From  Almshouses  to  Nursing  Homes  and 
Community  Care:  Lessons  from  Medic¬ 
aid’s  History,”  see  26  Ga.  St.  U.L.  Rev.  937 
(2010). 

For  note,  “Deinstitutionalization:  Geor¬ 
gia’s  Progress  in  Developing  and  Imple¬ 
menting  an  ‘Effectively  Working  Plan’  as 
Required  by  Olmstead  v.  L.C.  ex  rel,”  see 
25  Ga.  St.  U.L.  Rev.  699  (2009). 
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Cited  in  Richards  v.  Emanuel  County 
Hosp.  Auth.,  603  F.  Supp.  81  (S.D.  Ga. 
1984). 


RESEARCH  REFERENCES 


Am.  Jur.  Trials.  —  Defending  Hospital 
—  Negligence  of  Physician-Employee,  19 
Am.  Jur.  Trials  431. 

Hospital  Recovery  Room  Accidents,  25 
Am.  Jur.  Trials  185. 

Hospital  Liability  for  Nursing  Medica¬ 
tion  Errors,  29  Am.  Jur.  Trials  591. 

Due  Process  Considerations  in  Suspen¬ 
sion  of  Hospital  Staff  Privileges,  32  Am. 
Jur.  Trials  1. 

Establishing  Hospital  Liability  under 
the  Emergency  Medical  Treatment  and 
Active  Labor  Act  for  “Patient  Dumping”, 
62  Am.  Jur.  Trials  119. 

Liability  of  Hospital  or  Other  Emer¬ 
gency  Room  Service  Provider  for  Injury  to 
Patient  or  Visitor,  67  Am.  Jur.  Trials  271. 

Medical  and  Legal  Aspects  of  Chemical 
and  Physical  Restraint  in  the  Nursing 
Home,  75  Am.  Jur.  Trials  1. 

ALR.  —  Licensing  and  regulation  of 
nursing  or  rest  homes,  53  ALR4th  689. 

What  patient  claims  against  doctor,  hos¬ 


pital,  or  similar  health  care  provider  are 
not  subject  to  statutes  specifically  govern¬ 
ing  actions  and  damages  for  medical  mal¬ 
practice,  89  ALR4th  887. 

Liability  of  hospital  for  injury  to  person 
invited  or  permitted  to  accompany  patient 
during  emergency  room  treatment,  90 
ALR4th  478. 

Liability  of  hospital,  physician,  or  other 
medical  personnel  for  death  or  injury  from 
use  of  drugs  to  stimulate  labor,  1  ALR5th 
243. 

Liability  of  hospital,  physician,  or  other 
medical  personnel  for  death  or  injury  to 
mother  or  child  caused  by  improper  ad¬ 
ministration  of,  or  failure  to  administer, 
anesthesia  or  tranquilizers,  or  similar 
drugs,  during  labor  and  delivery,  1 
ALR5th  269. 

Opposition  to  construction  of  new  hos¬ 
pital  or  expansion  of  existing  hospital’s 
facilities  as  violation  of  Sherman  Act  (15 
U.S.C.  §  1  et  seq.),  88  ALR  Fed.  478. 


ARTICLE  1 

REGULATION  OF  HOSPITALS  AND  RELATED  INSTITUTIONS 


Editor’s  notes.  —  Ga.  L.  2001,  p.  1172, 
§  2,  not  codified  by  the  General  Assembly, 
provides  that:  “No  hospital  shall  release 
for  public  use  any  autopsy  photographs  or 
images  without  the  written  permission  of 
the  family.” 


Law  reviews.  —  For  article,  “Hospital 
Mergers,  Market  Concentration  and  the 
Herfindahl-Hirschman  Index,”  see  33  Em¬ 
ory  L.J.  869  (1985). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Department  cannot  regulate  abor¬ 
tion  facilities  not  within  definition  of 
institution.  —  Law  concerning  regula¬ 
tion  of  hospitals  and  related  institutions 
cannot  be  utilized  by  Department  of  Hu¬ 
man  Resources  (now  the  Department  of 
Community  Health  for  these  purposes)  to 
extend  regulation  to  abortions  performed 
in  facilities  other  than  those  embraced  by 


the  term  institution.  1973  Op.  Att’y  Gen. 
No.  73-24. 

Casualty  insurance  carried  by  reg¬ 
ulated  institutions  not  subject  to  de¬ 
partment’s  regulation.  —  Since  the  re¬ 
quirement  of  carrying  adequate  casualty 
insurance  is  a  matter  which  does  not 
pertain  to  protection  of  health  and  lives  of 
patients  in  institutions  nor  to  kind  and 
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quality  of  building,  equipment,  facilities  of  Community  Health  for  these  purposes) 
and  institutional  services  that  institu-  cannot  legally  pass  a  valid  rule  requiring 
tions  shall  have  and  use  in  order  to  prop-  institutions  to  carry  adequate  casualty 
erly  care  for  patients,  the  Department  of  insurance.  1967  Op.  Att’y  Gen.  No. 
Human  Resources  (now  the  Department  67-177. 


RESEARCH  REFERENCES 


ALR.  —  Liability  of  private 
noncharitable  hospital  or  sanitarium  for 
improper  care  or  treatment  of  patient,  39 
ALR  1431;  124  ALR  186. 

Hospital’s  liability  for  care  of  convalesc¬ 
ing  patient,  70  ALR2d  377. 

Malpractice  in  diagnosis  and  treatment 
of  tetanus,  28  ALR3d  1364. 

Hospital’s  liability  for  injury  or  death  to 
patient  resulting  from  or  connected  with 

31-7-1.  Definitions. 


administration  of  anesthetic,  31  ALR3d 
1114. 

Hospital’s  liability  to  patient  for  injury 
allegedly  sustained  from  absence  of  par¬ 
ticular  equipment  intended  for  use  in  di¬ 
agnosis  or  treatment  of  patient,  50  ALR3d 
1141. 

Hospital’s  liability  for  patient’s  injury  or 
death  resulting  from  escape  or  attempted 
escape,  37  ALR4th  200. 


As  used  in  this  chapter,  the  term: 

(1)  “Board”  means  the  Board  of  Community  Health. 

(2)  “Commissioner”  means  the  commissioner  of  community  health. 

(3)  “Department”  means  the  Department  of  Community  Health. 

(4)  “Institution”  means: 

(A)  Any  building,  facility,  or  place  in  which  are  provided  two  or 
more  beds  and  other  facilities  and  services  that  are  used  for 
persons  received  for  examination,  diagnosis,  treatment,  surgery, 
maternity  care,  nursing  care,  assisted  living  care,  or  personal  care 
for  periods  continuing  for  24  hours  or  longer  and  which  is  classified 
by  the  department,  as  provided  for  in  this  chapter,  as  either  a 
hospital,  nursing  home,  assisted  living  community,  or  personal  care 
home; 

(B)  Any  health  facility  wherein  abortion  procedures  under  sub¬ 
sections  (b)  and  (c)  of  Code  Section  16-12-141  are  performed  or  are 
to  be  performed; 

(C)  Any  building  or  facility,  not  under  the  operation  or  control  of 
a  hospital,  which  is  primarily  devoted  to  the  provision  of  surgical 
treatment  to  patients  not  requiring  hospitalization  and  which  is 
classified  by  the  department  as  an  ambulatory  surgical  treatment 
center; 

(D)  Any  fixed  or  mobile  specimen  collection  center  or  health 
testing  facility  where  specimens  are  taken  from  the  human  body  for 
delivery  to  and  examination  in  a  licensed  clinical  laboratory  or 


185 


31-7-1 


HEALTH 


31-7-1 


where  certain  measurements  such  as  height  and  weight  determi¬ 
nation,  limited  audio  and  visual  tests,  and  electrocardiograms  are 
made,  excluding  public  health  services  operated  by  the  state,  its 
counties,  or  municipalities; 

(E)  Any  building  or  facility  where  human  births  occur  on  a 
regular  and  ongoing  basis  and  which  is  classified  by  the  depart¬ 
ment  as  a  birthing  center; 

(F)  Any  building  or  facility  which  is  devoted  to  the  provision  of 
treatment  and  rehabilitative  care  for  periods  continuing  for  24 
hours  or  longer  for  persons  who  have  traumatic  brain  injury,  as 
defined  in  Code  Section  37-3-1;  or 

(G)  Any  freestanding  imaging  center  where  magnetic  resonance 
imaging,  computed  tomography  (CT)  scanning,  positron  emission 
tomography  (PET)  scanning,  positron  emission  tomography/com- 
puted  tomography,  and  other  advanced  imaging  services  as  defined 
by  the  department  by  rule,  but  not  including  X-rays,  fluoroscopy,  or 
ultrasound  services,  are  conducted  in  a  location  or  setting  not 
affiliated  or  attached  to  a  hospital  or  in  the  offices  of  an  individual 
private  physician  or  single  group  practice  of  physicians  and  con¬ 
ducted  exclusively  for  patients  of  that  physician  or  group  practice. 

The  term  “institution”  shall  exclude  all  physicians’  and  dentists’ 
private  offices  and  treatment  rooms  in  which  such  physicians  or 
dentists  primarily  see,  consult  with,  and  treat  patients. 

(5)  “Medical  facility”  means  any  licensed  general  hospital,  desti¬ 
nation  cancer  hospital,  or  specialty  hospital,  institutional  infirmary, 
public  health  center,  or  diagnostic  and  treatment  center. 

(6)  “Permit”  means  a  permit  issued  by  the  department  upon 
compliance  with  the  rules  and  regulations  of  the  department. 

(7)  “Provisional  permit”  means  a  permit  issued  on  a  conditional 
basis  for  one  of  the  following  reasons: 

(A)  To  allow  a  newly  established  institution  a  reasonable  but 
limited  period  of  time  to  demonstrate  that  its  operational  proce¬ 
dures  equal  standards  specified  by  the  rules  and  regulations  of  the 
department;  or 

(B)  To  allow  an  existing  institution  a  reasonable  length  of  time 
to  comply  with  rules  and  regulations,  provided  the  institution  shall 
present  a  plan  of  improvement  acceptable  to  the  department.  (Code 
1933,  §  88-1901,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1969, 
p.  715,  §  3;  Ga.  L.  1973,  p.  635,  §  3;  Ga.  L.  1978,  p.  1757,  §  1;  Code 
1933,  §  88-1913,  enacted  by  Ga.  L.  1980,  p.  1040,  §  2;  Ga.  L.  1982, 
p.  3,  §  31;  Ga.  L.  1982,  p.  864,  §§  1,  3;  Ga.  L.  1983,  p.  3,  §  22;  Ga. 
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L.  1989,  p.  1566,  §  2;  Ga.  L.  1990,  p.  381,  §  1;  Ga.  L.  1991,  p.  94, 
§  31;  Ga.  L.  1993,  p.  1445,  §  4;  Ga.  L.  2002,  p.  1324,  §  1-5;  Ga.  L. 
2003,  p.  558,  §  2;  Ga.  L.  2008,  p.  12,  §  2-8/SB  433;  Ga.  L.  2011,  p. 
227,  §  ll/SB  178.) 

The  2011  amendment,  effective  July 
1,  2011,  in  subparagraph  (4)(A),  inserted 
“assisted  living  care,”  near  the  middle, 
and  inserted  “assisted  living  community,” 
near  the  end. 

Cross  references.  —  “Personal  care 
home”  defined,  §  31-7-12.  Conscious  seda¬ 
tion,  §  43-11-21. 

JUDICIAL  DECISIONS 


Editor’s  notes.  —  Ga.  L.  1993,  p.  1445, 
§  18.1,  not  codified  by  the  General  Assem¬ 
bly,  provides:  “Nothing  in  this  Act  shall  be 
construed  to  repeal  any  provision  of  Chap¬ 
ter  5  of  Title  37  of  the  Official  Code  of 
Georgia  Annotated,  the  ‘Community  Ser¬ 
vices  Act  for  the  Mentally  Retarded.’” 


Cited  in  Doe  v.  Bolton,  410  U.S.  179,  93 
S.  Ct.  739,  35  L.  Ed.  2d  201  (1973);  Reddix 
v.  Chatham  County  Hosp.  Auth.,  134  Ga. 
App.  860,  216  S.E.2d  680  (1975);  Redd  v. 
State,  240  Ga.  753,  243  S.E.2d  16  (1978); 


Primary  Care  Physicians  Group  v. 
Ledbetter,  634  F.  Supp.  78  (N.D.  Ga. 
1986);  Wofford  v.  Glynn  Brunswick  Mem. 
Hosp.,  864  F.2d  117  (11th  Cir.  1989). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Department  cannot  regulate  abor¬ 
tion  facilities  not  within  definition  of 
institution.  —  Law  concerning  regula¬ 
tion  of  hospitals  and  institutions  cannot 
be  utilized  by  Department  of  Human  Re¬ 
sources  (now  the  Department  of  Commu¬ 
nity  Health  for  these  purposes)  to  extend 
regulation  to  abortions  performed  in  facil¬ 
ities  other  than  those  embraced  by  the 
term  institution.  1973  Op.  Att’y  Gen.  No. 
73-24. 


Classification  and  operation  by  de¬ 
partment  of  Gracewood  and  Central 
State  Hospitals.  —  Department  of  Hu¬ 
man  Resources  (now  the  Department  of 
Community  Health  for  these  purposes) 
has  authority  to  classify  units  of 
Gracewood  State  School  and  Hospital  and 
Central  State  Hospital  as  a  skilled  nurs¬ 
ing  home  and  general  hospital  and  has 
ample  authority  to  operate  these  institu¬ 
tions.  1969  Op.  Att’y  Gen.  No.  69-243. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos¬ 
pitals  and  Asylums,  §§  1,  17  et  seq. 

Am.  Jur.  Pleading  and  Practice 
Forms.  —  13B  Am.  Jur.  Pleading  and 
Practice  Forms,  Hospitals,  §  2. 

C.J.S.  —  41  C.J.S.,  Hospitals,  §  1  et 
seq. 


ALR.  —  Liability  of  hospital,  physician, 
or  other  medical  personnel  for  death  or 
injury  to  mother  or  child  caused  by  im¬ 
proper  procedures  during  caesarean  deliv¬ 
ery,  76  ALR4th  1112. 


31-7-2.  Classification  of  institutions. 


The  department  shall  classify  institutions  and  adopt  and  promulgate 
rules  and  regulations  applicable  thereto  according  to  the  type  of 
services  rendered.  (Ga.  L.  1946,  p.  34,  §  1;  Ga.  L.  1958,  p.  322,  §  1;  Code 
1933,  §  88-1904,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 
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JUDICIAL  DECISIONS 


Department  regulations  governing 
free-standing  emergency  care  clinics 
violated  First  Amendment  rights  of 

plaintiff  physicians  since  the  regulations 
were  more  extensive  than  necessary  to 
serve  the  governmental  interest  of  prohib¬ 
iting  misleading  advertising  and  were  im¬ 


permissibly  vague  in  providing  that  facil¬ 
ities  which  used  such  terms  as 
“emergency,”  “crisis,”  “sudden,”  “acute”  or 
a  similar  meaning  term  fell  within  the 
regulatory  ambit.  Primary  Care  Physi¬ 
cians  Group  v.  Ledbetter,  634  F.  Supp.  78 
(N.D.  Ga.  1986). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Classification  and  operation  by  de¬ 
partment  of  Gracewood  and  Central 
State  Hospitals.  —  Department  of  Hu¬ 
man  Resources  (now  the  Department  of 
Community  Health  for  these  purposes) 
has  authority  to  classify  units  of 


Gracewood  State  School  and  Hospital  and 
Central  State  Hospital  as  a  skilled  nurs¬ 
ing  home  and  general  hospital  and  has 
ample  authority  to  operate  these  institu¬ 
tions.  1969  Op.  Att’y  Gen.  No.  69-243. 


RESEARCH  REFERENCES 


C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §§  4,  6. 

31-7-2.1.  Rules  and  regulations;  availability  of  reports  of  cited 
deficiencies;  disclosure  of  survey  worksheets  and  doc¬ 
uments. 


(a)  The  department  shall  adopt  and  promulgate  such  reasonable 
rules  and  regulations  which  in  its  judgment  are  necessary  to  protect  the 
health  and  lives  of  patients  and  shall  prescribe  and  set  out  the  kind  and 
quality  of  building,  equipment,  facilities,  and  institutional  services 
which  institutions  shall  have  and  use  in  order  to  properly  care  for  their 
patients.  Such  rules  and  regulations  shall  include  detailed  quality 
standards  for  specific  clinical  services  which  shall  be  required  to  be  met 
by  an  institution  prior  to  offering  the  particular  service.  Such  rules  and 
regulations  shall  require  that  all  nursing  homes  annually  offer  unless 
contraindicated,  contingent  on  availability,  an  influenza  virus  vaccine 
to  all  medicare  and  Medicaid-eligible  patients  and  private-pay  patients 
in  their  facilities,  in  accordance  with  the  rules  and  regulations  estab¬ 
lished  pursuant  to  this  subsection.  Such  rules  and  regulations  shall 
also  require  that  all  nursing  homes  annually  offer  unless 
contraindicated,  contingent  on  availability,  a  pneumococcal  bacteria 
vaccine  to  all  medicare-eligible  patients  and  all  private-pay  patients,  65 
years  of  age  or  older,  in  their  facilities,  in  accordance  with  the  rules  and 
regulations  established  pursuant  to  this  subsection. 

(b)  The  department  shall  compile  and  distribute,  upon  request,  to 
interested  persons  a  monthly  list  of  those  nursing  homes  and  interme¬ 
diate  care  homes  surveyed,  inspected,  or  investigated  during  the 
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month,  indicating  each  facility  for  which  deficiencies  have  been  cited  by 
the  department,  and  indicating  where  reports  of  the  cited  deficiencies 
and  information  regarding  any  sanctions  imposed  can  be  obtained.  The 
department  shall  also  make  available  the  survey  reports  upon  written 
request. 

(c)  Except  as  provided  in  Code  Sections  31-8-86  and  31-5-5,  all 
worksheets  or  documents  prepared  or  compiled  by  department  survey¬ 
ors  in  the  course  of  nursing  home  surveys  shall  be  provided  upon 
written  request  to  a  nursing  home  which  has  received  notice  of  intent  to 
impose  a  remedy  or  sanction  pursuant  to  42  U.S.C.  Section  1396r  or 
Code  Section  31-2-8;  provided,  however,  that  the  names  of  residents  and 
any  other  information  that  would  reveal  the  identities  of  residents  and 
the  content  of  resident  interviews  shall  not  be  disclosed  except  as 
provided  in  survey  protocols  of  the  federal  Centers  for  Medicare  and 
Medicaid  Services.  The  department  may  charge  a  reasonable  reproduc¬ 
tion  fee  as  provided  in  Article  4  of  Chapter  18  of  Title  50.  (Code  1933, 
§  88-1903,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1991,  p.  1603, 
§  1;  Ga.  L.  1996,  p.  1024,  §  1;  Ga.  L.  2002,  p.  415,  §  31;  Ga.  L.  2004,  p. 
443,  §  1;  Ga.  L.  2008,  p.  12,  §  2-9/SB  433;  Ga.  L.  2009,  p.  453,  §  1-9/HB 
228;  Ga.  L.  2011,  p.  705,  §  4-7/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Code  Section  31-2-8” 
for  “Code  Section  31-2-11”  in  the  first 
sentence  of  subsection  (c). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2003,  an  extra 
“the”  was  deleted  preceding  “federal  Cen¬ 
ters  for  Medicare  and  Medicaid  Services” 
near  the  end  of  the  first  sentence  in  sub¬ 
section  (c). 

Pursuant  to  Code  Section  28-9-5,  in 
2004,  a  hyphen  was  inserted  twice  be¬ 
tween  the  words  “private  pay”  and  once 
between  the  words  “Medicaid  eligible”  and 
the  words  “medicare  eligible”  in  the  sec¬ 
ond  and  third  sentence  of  subsection  (a). 


Pursuant  to  Code  Section  28-9-5,  in 
2008,  “Article  4  of  Chapter  18  of  Title  50.” 
was  substituted  for  “Code  Section 
50-18-70  et  seq.”  in  the  last  sentence  of 
subsection  (c). 

U.S.  Code.  —  Requirements  for  nurs¬ 
ing  facilities,  42  U.S.C.  §  1396r. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

For  note  on  1991  amendment  of  this 
Code  section,  see  8  Ga.  St.  U.L.  Rev.  74 
(1992). 


31-7-2.2.  Determination  that  patients  or  residents  in  an  institu¬ 
tion,  community  living  arrangement,  or  treatment  pro¬ 
gram  are  in  danger;  relocation  of  patients  or  residents; 
suspension  of  admissions. 

(a)(1)  The  commissioner  may  order  the  emergency  relocation  of 
patients  or  residents  from  an  institution  subject  to  licensure  under 
this  chapter,  a  community  living  arrangement  subject  to  licensure 
under  paragraph  (8)  of  subsection  (d)  of  Code  Section  31-2-4,  or  a  drug 
abuse  treatment  and  education  program  subject  to  licensure  under 
Chapter  5  of  Title  26  when  the  commissioner  has  determined  that  the 


189 


31-7-2.2 


HEALTH 


31-7-2.2 


patients  or  residents  are  subject  to  an  imminent  and  substantial 
danger. 

(2)  When  an  order  is  issued  under  this  subsection,  the  commis¬ 
sioner  shall  provide  for: 

(A)  Notice  to  the  patient  or  resident,  his  or  her  next  of  kin  or 
guardian,  and  his  or  her  physician  of  the  emergency  relocation  and 
the  reasons  therefor; 

(B)  Relocation  to  the  nearest  appropriate  institution,  commu¬ 
nity  living  arrangement,  or  drug  abuse  treatment  and  education 
program;  and 

(C)  Other  protection  designed  to  ensure  the  welfare  and,  when 
possible,  the  desires  of  the  patient  or  resident. 

(b)(1)  The  commissioner  may  order  the  emergency  placement  of  a 
monitor  in  an  institution  subject  to  licensure  under  this  chapter,  a 
community  living  arrangement  subject  to  licensure  under  paragraph 
(8)  of  subsection  (d)  of  Code  Section  31-2-4,  or  a  drug  abuse  treatment 
and  education  program  subject  to  licensure  under  Chapter  5  of  Title 
26  when  one  or  more  of  the  following  conditions  are  present: 

(A)  The  institution,  community  living  arrangement,  or  drug 
abuse  treatment  and  education  program  is  operating  without  a 
permit  or  a  license; 

(B)  The  department  has  denied  application  for  a  permit  or  a 
license  or  has  initiated  action  to  revoke  the  existing  permit  or 
license  of  the  institution,  community  living  arrangement,  or  drug 
abuse  treatment  and  education  program; 

(C)  The  institution,  community  living  arrangement,  or  drug 
abuse  treatment  and  education  program  is  closing  or  plans  to  close 
and  adequate  arrangements  for  relocation  of  the  patients  or 
residents  have  not  been  made  at  least  30  days  before  the  date  of 
closure;  or 

(D)  The  health,  safety,  security,  rights,  or  welfare  of  the  patients 
or  residents  cannot  be  adequately  assured  by  the  institution, 
community  living  arrangement,  or  drug  abuse  treatment  and 
education  program. 

(2)  A  monitor  may  be  placed,  pursuant  to  this  subsection,  in  an 
institution,  community  living  arrangement,  or  drug  abuse  treatment 
and  education  program  for  no  more  than  ten  days,  during  which  time 
the  monitor  shall  observe  conditions  and  compliance  with  any  recom¬ 
mended  remedial  action  of  the  department  by  the  institution,  com¬ 
munity  living  arrangement,  or  drug  abuse  treatment  and  education 
program.  The  monitor  shall  report  to  the  department.  The  monitor 
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shall  not  assume  any  administrative  responsibility  within  the  insti¬ 
tution,  community  living  arrangement,  or  drug  abuse  treatment  and 
education  program  nor  shall  the  monitor  be  liable  for  any  actions  of 
the  institution,  community  living  arrangement,  or  drug  abuse  treat¬ 
ment  and  education  program.  The  costs  of  placing  a  monitor  in  an 
institution,  community  living  arrangement,  or  drug  abuse  treatment 
and  education  program  shall  be  paid  by  the  institution,  community 
living  arrangement,  or  drug  abuse  treatment  and  education  program 
unless  the  order  placing  the  monitor  is  determined  to  be  invalid  in  a 
contested  case  proceeding  under  subsection  (d)  of  this  Code  section,  in 
which  event  the  costs  shall  be  paid  by  the  state. 

(c) (1)  The  commissioner  may  order  the  emergency  prohibition  of 
admissions  to  an  institution  subject  to  licensure  under  this  chapter,  a 
community  living  arrangement  subject  to  licensure  under  paragraph 
(8)  of  subsection  (d)  of  Code  Section  31-2-4,  or  program  subject  to 
licensure  under  Chapter  5  of  Title  26  when  such  institution,  commu¬ 
nity  living  arrangement,  or  drug  abuse  treatment  and  education 
program  has  failed  to  correct  a  violation  of  departmental  permit  rules 
or  regulations  within  a  reasonable  period  of  time,  as  specified  in  the 
department’s  corrective  order,  and  the  violation: 

(A)  Could  jeopardize  the  health  and  safety  of  the  residents  or 
patients  in  the  institution,  community  living  arrangement,  or  drug 
abuse  treatment  and  education  program  if  allowed  to  remain 
uncorrected;  or 

(B)  Is  a  repeat  violation  over  a  12  month  period,  which  is 
intentional  or  due  to  gross  negligence. 

(2)  Admission  to  an  institution,  community  living  arrangement,  or 
drug  abuse  treatment  and  education  program  may  be  suspended 
until  the  violation  has  been  corrected  or  until  the  department  has 
determined  that  the  institution,  community  living  arrangement,  or 
drug  abuse  treatment  and  education  program  has  undertaken  the 
action  necessary  to  effect  correction  of  the  violation. 

(d)  The  commissioner  may  issue  emergency  orders  pursuant  to  this 
Code  section  only  if  authorized  by  rules  and  regulations  of  the  depart¬ 
ment.  Unless  otherwise  provided  in  the  order,  an  emergency  order  shall 
become  effective  immediately.  The  department  shall  hold  a  preliminary 
hearing  within  ten  days  following  a  request  therefor  by  any  institution, 
community  living  arrangement,  or  drug  abuse  treatment  and  education 
program  affected  by  an  emergency  order.  If  at  the  preliminary  hearing 
the  order  is  determined  by  the  department  to  be  invalid,  that  order 
shall  thereupon  become  void  and  of  no  effect.  If  at  the  preliminary 
hearing  the  order  is  determined  by  the  department  to  be  valid,  that 
determination  shall  constitute  a  contested  case  under  Chapter  13  of 
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Title  50,  the  “Georgia  Administrative  Procedure  Act,”  and  that  order 
shall  remain  in  effect  until  determined  invalid  in  a  proceeding  regard¬ 
ing  the  contested  case  or  until  rescinded  by  the  commissioner,  which¬ 
ever  is  earlier.  For  purposes  of  this  subsection,  an  emergency  order  is 
valid  only  if  the  order  is  authorized  to  be  issued  under  this  Code  section 
and  rules  and  regulations  relating  thereto. 

(e)  The  powers  provided  by  this  Code  section  are  cumulative  of  all 
other  powers  of  the  department,  board,  and  commissioner.  (Code  1981, 
§  31-7-2.2,  enacted  by  Ga.  L.  1983,  p.  1323,  §  1;  Ga.  L.  2003,  p.  558, 
§  3;  Ga.  L.  2009,  p.  453,  §  1-26/HB  228.) 

Administrative  rules  and  regula-  Official  Compilation  of  the  Rules  and  Reg- 
tions.  —  Monitoring,  suspension  of  ad-  ulations  of  the  State  of  Georgia,  Depart- 
missions,  or  transfer  of  patients  or  resi-  ment  of  Human  Resources,  Public  Health, 
dents  of  hospitals  and  related  institutions,  Chapter  290-5-44. 


JUDICIAL  DECISIONS 


Discretionary  function  of  state 
agency.  —  Decision  of  the  Department  of 
Human  Resources  (now  the  Department 
of  Community  Health  for  these  purposes) 
to  review  records,  discuss  with  staff  resi¬ 
dents’  care  needs  in  a  personal  care  home, 
and  obtain  a  physician’s  statement  re¬ 
garding  a  resident’s  condition,  in  order  to 
determine  if  the  resident  was  a  suitable 
resident  at  the  home,  rather  than  taking 
other  action,  including  reassessing  the 


patient  or  ordering  emergency  relocation, 
entailed  policy  judgments  in  which  alter¬ 
nate  courses  of  action  were  weighed  in 
light  of  competing  economic  and  social 
factors,  and  was  the  performance  of  a 
discretionary  function  or  duty  within  the 
exception  stated  in  O.C.G.A. 
§  50-21-24(2).  Bruton  v.  State  Dep’t  of 
Human  Resources,  235  Ga.  App.  291,  509 
S.E.2d  363  (1998). 


31-7-3.  Requirements  for  permits  to  operate  institutions. 


(a)  Any  person  or  persons  responsible  for  the  operation  of  any 
institution,  or  who  may  hereafter  propose  to  establish  and  operate  an 
institution  and  to  provide  specified  clinical  services,  shall  submit  an 
application  to  the  department  for  a  permit  to  operate  the  institution 
and  provide  such  services,  such  application  to  be  made  on  forms 
prescribed  by  the  department.  No  institution  shall  be  operated  in  this 
state  without  such  a  permit,  which  shall  be  displayed  in  a  conspicuous 
place  on  the  premises.  No  clinical  services  shall  be  provided  by  an 
institution  except  as  approved  by  the  department  in  accordance  with 
the  rules  and  regulations  established  pursuant  to  Code  Section 
31-7-2.1.  Failure  or  refusal  to  file  an  application  for  a  permit  shall 
constitute  a  violation  of  this  chapter  and  shall  be  dealt  with  as  provided 
for  in  Article  1  of  Chapter  5  of  this  title.  Following  inspection  and 
classification  of  the  institution  for  which  a  permit  is  applied  for,  the 
department  may  issue  or  refuse  to  issue  a  permit  or  a  provisional 
permit.  Permits  issued  shall  remain  in  force  and  effect  until  revoked  or 
suspended;  provisional  permits  issued  shall  remain  in  force  and  effect 
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for  such  limited  period  of  time  as  may  be  specified  by  the  department. 
Upon  conclusion  of  the  Atlantic  Cardiovascular  Patient  Outcomes 
Research  Team  (C-PORT)  Study,  the  department  shall  consider  and 
analyze  the  data  and  conclusions  of  the  study  and  promulgate  rules 
pursuant  to  Code  Section  31-7-2.1  to  regulate  the  quality  of  care  for 
therapeutic  cardiac  catheterization.  All  hospitals  that  participated  in 
the  study  and  are  exempt  from  obtaining  a  certificate  of  need  based  on 
paragraph  (22)  of  subsection  (a)  of  Code  Section  31-6-47  shall  apply  for 
a  permit  to  continue  providing  therapeutic  cardiac  catheterization 
services  once  the  department  promulgates  the  rules  required  by  this 
Code  section. 

(b)  The  department  may  accept  the  certification  or  accreditation  of 
an  institution  by  the  American  Osteopathy  Association  or  a  nationally 
recognized  health  care  accreditation  body,  in  accordance  with  specific 
standards,  as  evidence  of  that  institution’s  compliance  with  the  sub¬ 
stantially  equivalent  departmental  requirements  for  issuance  or  re¬ 
newal  of  a  permit  or  provisional  permit,  provided  that  such  certification 
or  accreditation  is  established  prior  to  the  issuance  or  renewal  of  such 
permits.  The  department  may  not  require  an  additional  departmental 
inspection  of  any  institution  whose  certification  or  accreditation  has 
been  accepted  by  the  department,  except  to  the  extent  that  such  specific 
standards  are  less  rigorous  or  less  comprehensive  than  departmental 
requirements.  Nothing  contained  in  this  Code  section  shall  prohibit 
departmental  inspections  for  violations  of  such  standards  or  require¬ 
ments  nor  shall  it  prohibit  the  revocation  of  or  refusal  to  issue  or  renew 
permits,  as  authorized  by  Code  Section  31-7-4,  or  for  violation  of  any 
other  applicable  law  or  regulation  pursuant  thereto. 

(c)  The  department  shall  require  a  facility  licensed  under  this  article 
and  rules  and  regulations  adopted  pursuant  thereto  to  have  a  written 
and  regularly  rehearsed  disaster  preparedness  plan,  approved  by  the 
department,  for  staff  and  residents  to  follow  in  case  of  fire,  explosion,  or 
other  emergency,  including  interruption  of  electrical  power  supply, 
gas-heating  supply,  and  water  supply.  The  plan  shall  include  written 
procedures  for  personnel  to  follow  in  an  emergency  including  care  of  the 
resident;  notification  of  attending  physician  and  other  persons  respon¬ 
sible  for  the  resident;  and  arrangements  for  transportation,  for  hospi¬ 
talization,  for  alternate  living  arrangements,  for  emergency  energy 
sources,  or  for  other  appropriate  services. 

(d) (1)  When  an  application  for  licensure  to  operate  a  personal  care 
home,  as  defined  in  subsection  (a)  of  Code  Section  31-7-12,  or  an 
assisted  living  community,  as  defined  in  Code  Section  31-7-12.2,  has 
been  made,  the  department  shall  inform  the  office  of  the  state 
long-term  care  ombudsman  of  the  name  and  address  of  the  applicant 
prior  to  issuing  authority  to  operate  or  receive  residents  and  shall 
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provide  to  the  ombudsman  program  an  opportunity  to  provide  to  the 
department  information  relevant  to  the  applicant’s  fitness  to  operate 
as  a  licensed  personal  care  home  or  an  assisted  living  community. 


(2)  The  department  may  consider  any  information  provided  under 
this  subsection,  where  verified  by  appropriate  licensing  procedures, 
in  determining  whether  an  applicant  meets  the  requirements  for 
licensing. 

(3)  The  department  shall  promulgate  regulations  setting  forth  the 
procedures  by  which  the  long-term  care  ombudsman  program  shall 
report  information  to  the  department  or  its  designee  as  required  by 
this  subsection,  including  a  consistent  format  for  the  reporting  of 
information,  safeguards  to  protect  confidentiality,  and  specified  types 
of  information  which  shall  be  routinely  provided  by  the  long-term 
care  ombudsman  program. 


(4)  Nothing  in  this  subsection  shall  be  construed  to  provide  any 
authority  to  the  long-term  care  ombudsman  program  to  license  or 
refuse  to  license  the  operation  of  a  personal  care  home  or  an  assisted 
living  community.  (Ga.  L.  1946,  p.  34,  §  3;  Ga.  L.  1958,  p.  322,  §  3; 
Code  1933,  §  88-1905,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L. 
1981,  p.  920,  §  1;  Ga.  L.  1983,  p.  783,  §  1;  Ga.  L.  1994,  p.  1358,  §  1; 
Ga.  L.  2008,  p.  12,  §  2-10/SB  433;  Ga.  L.  2011,  p.  227,  §  12/SB  178; 
Ga.  L.  2012,  p.  337,  §  2/SB  361.) 


The  2011  amendment,  effective  July 
1,  2011,  in  paragraph  (d)(1),  inserted  “or 
an  assisted  living  community,  as  defined 
in  Code  Section  31-7-12.2,”  near  the  mid¬ 
dle,  and  added  “or  an  assisted  living  com¬ 
munity”  at  the  end;  and  added  “or  an 
assisted  living  community”  at  the  end  of 
paragraph  (d)(4). 

The  2012  amendment,  effective  July 
1,  2012,  substituted  “the  American  Oste¬ 


opathy  Association  or  a  nationally  recog¬ 
nized  health  care  accreditation  body”  for 
“the  Joint  Commission  on  the  Accredita¬ 
tion  of  Hospitals,  the  American  Osteopa¬ 
thy  Association,  or  other  accreditation 
body”  near  the  middle  of  the  first  sentence 
of  subsection  (b). 

Cross  references.  —  Certificate  of 
need  required  for  offering  health  care  and 
exemptions,  §  31-6-40  et  seq. 


JUDICIAL  DECISIONS 


Permit  requirement  as  prerequi¬ 
site  to  recovery  for  services  ren¬ 
dered.  —  Permit  requirement  is  clearly  a 
regulatory  measure  as  to  health,  not  a 
fund-raising  or  tax  measure  or  mere  busi¬ 
ness  permit.  Under  these  circumstances, 
in  order  to  recover  for  services  rendered,  it 
must  be  shown  that  a  hospital  is  properly 
licensed,  or  is  a  holder  of  the  proper  per¬ 
mit  at  the  time  services  are  rendered. 
Proctor  v.  Lanier  Collection  Agency  & 
Serv.,  Inc.,  147  Ga.  App.  104,  248  S.E.2d 


179  (1978),  overruled  on  other  grounds, 
Merrill  Lynch  v.  Zimmerman,  248  Ga.  580, 
285  S.E.2d  181  (1981). 

Cited  in  Culverhouse  v.  Atlanta  Ass’n 
for  Convalescent  Aged  Persons,  127  Ga. 
App.  574,  194  S.E.2d  299  (1972);  Doe  v. 
Bolton,  410  U.S.  179,  93  S.  Ct.  739,  35  L. 
Ed.  2d  201  (1973);  Reddix  v.  Chatham 
County  Hosp.  Auth.,  134  Ga.  App.  860, 
216  S.E.2d  680  (1975);  Todd  v.  Physicians 
&  Surgeons  Community  Hosp.,  165  Ga. 
App.  656,  302  S.E.2d  378  (1983);  Pied- 


194 


31-7-3 


HEALTH  CARE  FACILITIES 


31-7-3.2 


mont  Healthcare,  Inc.  v.  Ga.  Dep’t  of  Hu¬ 
man  Res.,  282  Ga.  App.  302,  638  S.E.2d 
447  (2006). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40AAm.  Jur.  2d,  Hos-  statute  requiring  establishment  of  “need” 
pitals  and  Asylums,  §§  5,  6.  as  precondition  to  operation  of  hospital  or 

C.J.S.  —  41  C.J.S.,  Hospitals,  §§  1  et  other  facilities  for  the  care  of  sick  people, 
seq.,  8  et  seq.  61  ALR3d  278. 

ALR.  —  Validity  and  construction  of 

31-7-3.1.  Posting  sign  by  hospital  operating  emergency  room 
notifying  individuals  of  legal  rights  in  emergencies. 

As  a  condition  of  obtaining  or  retaining  the  permit  required  by  Code 
Section  31-7-3  to  operate  such  institution,  any  hospital  which  operates 
an  emergency  room  shall  post  conspicuously  therein  a  sign  notifying  the 
public  of  the  rights  of  individuals  under  federal  or  state  law  with 
respect  to  examination  and  treatment  for  emergency  medical  conditions 
and  women  in  active  labor.  (Code  1981,  §  31-7-3.1,  enacted  by  Ga.  L. 
1990,  p.  1810,  §  1.) 

31-7-3.2.  Notice  of  cited  deficiency  and  imposition  of  sanction. 

(a)  A  nursing  home  or  intermediate  care  home  licensed  under  this 
article  shall  give  notice  in  the  event  that  such  facility  has  been  cited  by 
the  department  for  any  deficiency  for  which  the  facility  has  received 
notice  of  the  imposition  of  any  sanction  available  under  federal  or  state 
laws  or  regulations,  except  where  a  plan  of  correction  is  the  only 
sanction  to  be  imposed. 

(b)  A  notice  required  under  subsection  (a)  of  this  Code  section  shall 
be  of  a  size  and  format  prescribed  by  the  department  and  shall  contain 
the  following: 

(1)  A  list  of  each  cited  deficiency  which  has  resulted  in  the  notice 
being  required; 

(2)  A  description  of  any  actions  taken  by  or  of  any  notices  of  intent 
to  take  action  issued  by  federal  or  state  entities  as  a  result  of  such 
cited  deficiencies; 

(3)  The  telephone  numbers  of  the  state  and  community  long-term 
care  ombudsman  programs;  and 

(4)  A  statement  that  a  copy  of  the  notice  may  be  obtained  upon 
written  request  accompanied  by  a  self-addressed  stamped  envelope. 

(c)  A  notice  required  by  subsection  (a)  of  this  Code  section  shall  be 
posted  at  the  facility  giving  the  notice: 
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(1)  In  an  area  readily  accessible  and  continuously  visible  to  the 
facility’s  residents  and  their  representatives; 

(2)  Within  14  days  after  the  facility  receives  notification  of  impo¬ 
sition  of  a  sanction  for  a  cited  deficiency  which  requires  the  notice; 
and 

(3)  Until  the  department  has  determined  such  cited  deficiencies  no 
longer  exist,  at  which  time  the  notice  may  be  removed. 

(d)  In  addition  to  the  posted  notice  required  by  subsection  (c)  of  this 
Code  section,  a  notice,  containing  the  information  set  forth  in  subsec¬ 
tion  (b)  of  this  Code  section,  shall  also  be  provided  by  the  facility  upon 
written  request.  The  facility  shall  be  responsible  for  mailing  a  copy  of 
such  notice  when  the  written  request  is  accompanied  by  a  postage  paid 
self-addressed  envelope. 

(e)  Each  applicant  to  a  facility  shall  receive  upon  written  request 
with  his  application  a  copy  of  the  most  recent  notice  which  has  been 
distributed  pursuant  to  this  subsection.  The  facility  may  inform  the 
applicant  of  any  corrective  actions  taken  in  response  to  the  cited 
deficiencies  contained  in  such  notice. 

(f )  In  the  event  that  the  facility  previously  has  been  required  to  have 
posted  or  provided  notice  of  the  same  cited  deficiency  arising  from  the 
same  act,  occurrence,  or  omission,  this  Code  section  should  not  be 
construed  to  require  the  facility  to  post  or  provide  duplicate  notice  of 
such  cited  deficiency  so  long  as  the  notice  is  made  in  a  manner 
consistent  with  subsections  (b)  and  (c)  of  this  Code  section. 

(g)  In  the  case  of  a  violation  of  this  Code  section,  the  department  may 
impose  administrative  sanctions  as  otherwise  provided  by  law  in 
accordance  with  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act.” 

(h)  The  department  may  promulgate  rules  and  regulations  to  imple¬ 
ment  the  provisions  of  this  Code  section.  (Code  1981,  §  31-7-3.2, 
enacted  by  Ga.  L.  1991,  p.  1603,  §  2.) 

Law  reviews.  —  For  note  on  1991 
enactment  of  this  Code  section,  see  8  Ga. 

St.  U.L.  Rev.  74  (1992). 

31-7-4.  Denial  or  revocation  of  permits. 

The  department  may  refuse  to  grant  a  permit  as  provided  for  in  Code 
Section  31-7-3  for  the  operation  of  any  institution  that  does  not  fulfill 
the  minimum  requirements  which  the  department  may  prescribe  by 
rules  and  regulations,  may  revoke  a  permit  which  has  been  issued  if  an 
institution  violates  any  of  such  rules  and  regulations,  and  may  revoke 
a  portion  of  a  permit  which  has  been  issued  as  it  relates  to  a  specific 
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clinical  service  if  the  quality  standards  established  by  the  department 
pursuant  to  Code  Section  31-7-2.1  for  such  clinical  service  are  not  met; 
provided,  however,  that  before  any  order  is  entered  refusing  a  permit 
applied  for  or  revoking  a  permit  previously  granted,  the  applicant  or 
permit  holder,  as  the  case  may  be,  shall  be  afforded  an  opportunity  for 
a  hearing  as  provided  for  in  Article  1  of  Chapter  5  of  this  title.  All 
appeals  from  such  orders  and  all  rights  of  enforcement  by  injunction 
shall  be  governed  by  Article  1  of  Chapter  5  of  this  title.  (Ga.  L.  1946,  p. 
34,  §§  3,  4;  Ga.  L.  1958,  p.  322,  §  3;  Code  1933,  §  88-1906,  enacted  by 
Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  2008,  p.  12,  §  2-11/SB  433.) 

JUDICIAL  DECISIONS 


Cited  in  Bradfield  v.  Hospital  Auth., 

226  Ga.  575,  176  S.E.2d  92  (1970). 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos-  as  precondition  to  operation  of  hospital  or 
pitals  and  Asylums,  §  8  et  seq.  other  facilities  for  the  care  of  sick  people, 

ALR.  —  Validity  and  construction  of  61  ALR3d  278. 
statute  requiring  establishment  of  “need” 

31-7-5.  Exemptions  from  permit  requirements;  application  of 
this  chapter  to  federally  operated  institutions. 

Code  Section  31-7-3  shall  not  apply  to  the  offices  of  physicians  or 
others  practicing  the  healing  arts  unless  the  facilities  and  services 
described  in  paragraph  (4)  of  Code  Section  31-7-1  are  provided  therein; 
nor  shall  this  chapter  apply  to  institutions  operated  exclusively  by  the 
federal  government  or  by  any  of  its  agencies.  (Ga.  L.  1946,  p.  34,  §  6; 
Code  1933,  §  88-1907,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  2008, 
p.  12,  §  2-12/SB  433.) 


JUDICIAL  DECISIONS 


Procedure  in  challenging  constitu¬ 
tionality.  —  In  an  action  by  freestanding 
emergency  care  clinics  challenging  the 
constitutionality  of  O.C.G.A.  §  31-7-1  et 
seq.  (regulation  of  hospitals,  etc.)  on  the 
ground  that  the  statute’s  exemption  for 
private  physicians’  offices  violated  the 
plaintiffs’  equal  protection  rights,  a  sub¬ 
poena  of  documents  from  the  Georgia  Hos¬ 
pital  Association,  relating  to  lobbying  ef¬ 
forts  in  support  of  the  legislation,  was 


quashed  as  the  documents  were  irrelevant 
to  the  question  the  court  had  to  decide, 
that  is,  whether  there  was  any  conceiv¬ 
able  purpose  which  may  have  justified  the 
statute.  Primary  Care  Physicians  Group 
v.  Ledbetter,  102  F.R.D.  254  (N.D.  Ga. 
1984). 

Cited  in  Tift  County  Hosp.  Auth.  v. 
MRS  of  Tifton,  Ga.,  Inc.,  255  Ga.  164,  335 
S.E.2d  546  (1985). 


197 


31-7-6 


HEALTH 


31-7-7 


31-7-6.  Provision  of  data  for  research  purposes  by  organiza¬ 
tions  rendering  patient  care;  liability  of  providers  of 
data;  use  of  data;  confidentiality. 

(a)  Any  hospital,  health  care  facility,  medical  or  skilled  nursing 
home,  or  other  organization  rendering  patient  care  may  provide  infor¬ 
mation,  interviews,  reports,  statements,  memoranda,  or  other  data 
relating  to  the  condition  and  treatment  of  any  person  to  research 
groups  approved  by  the  medical  staff  of  the  institution  involved,  to 
governmental  health  agencies,  medical  associations  and  societies,  or  to 
any  in-hospital  medical  staff  committee,  to  be  used  in  the  course  of  any 
study  for  the  purpose  of  reducing  rates  of  morbidity  or  mortality;  and  no 
liability  of  any  kind  or  character  for  damages  or  other  relief  shall  arise 
or  be  enforced  against  any  person  or  organization  by  reason  of  having 
provided  such  information  or  material,  or  by  reason  of  having  released 
or  published  the  findings  and  conclusions  of  such  groups  to  advance 
medical  research  or  medical  education  or  to  achieve  the  most  effective 
use  of  health  manpower  and  facilities,  or  by  reason  of  having  released 
or  published  generally  a  summary  of  such  studies. 

(b)  The  research  groups  approved  by  the  medical  staff  of  the  insti¬ 
tution  involved,  governmental  health  agencies,  medical  associations 
and  societies,  or  any  in-hospital  medical  staff  committee  shall  use  or 
publish  material  described  in  subsection  (a)  of  this  Code  section  only  for 
the  purpose  of  advancing  medical  research  or  medical  education,  or  to 
achieve  the  most  effective  use  of  health  manpower  and  facilities,  in  the 
interest  of  reducing  rates  of  morbidity  or  mortality,  except  that  a 
summary  of  such  studies  may  be  released  by  any  such  group  for  general 
publication. 

(c)  In  all  events  the  identity  of  any  person  whose  condition  or 
treatment  has  been  studied  pursuant  to  this  Code  section  shall  be 
confidential  and  shall  not  be  revealed  under  any  circumstances.  (Code 
1933,  §§  88-1908,  88-1909,  88-1910,  enacted  by  Ga.  L.  1966,  p.  310, 
§§  1-3.) 


RESEARCH  REFERENCES 
C.J.S.  —  41  C.J.S.,  Hospitals,  §  33. 

31-7-7.  Refusal  or  revocation  by  public  hospital  of  staff  privi¬ 
leges. 

(a)  Whenever  any  licensed  doctor  of  medicine,  doctor  of  podiatric 
medicine,  doctor  of  osteopathic  medicine,  or  doctor  of  dentistry  shall 
make  application  for  permission  to  treat  patients  in  any  hospital  owned 
or  operated  by  the  state,  any  political  subdivision  thereof,  or  any 
municipality,  the  hospital  shall  act  in  a  nondiscriminatory  manner 
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upon  such  application  expeditiously  and  without  unnecessary  delay 
considering  the  applicant  on  the  basis  of  the  applicant’s  demonstrated 
training,  experience,  competence,  and  availability  and  reasonable  ob¬ 
jectives,  including,  but  not  limited  to,  the  appropriate  utilization  of 
hospital  facilities;  but  in  no  event  shall  final  action  thereon  be  taken 
later  than  90  days  following  receipt  of  the  application;  provided, 
however,  whenever  the  applicant  is  licensed  by  any  governmental 
entity  outside  the  continental  limits  of  the  United  States,  the  hospital 
shall  have  120  days  to  take  action  following  receipt  of  the  application. 
This  subsection  shall  apply  solely  to  applications  by  licensed  doctors  of 
medicine,  doctors  of  podiatric  medicine,  doctors  of  osteopathic  medicine, 
and  doctors  of  dentistry  who  are  not  members  of  the  staff  of  the  hospital 
in  which  privileges  are  sought  at  the  time  an  application  is  submitted 
and  by  those  not  privileged,  at  such  time,  to  practice  in  such  hospital 
under  a  previous  grant  of  privileges.  The  provisions  of  this  subsection 
shall  not  be  construed  so  as  to  repeal  the  provisions  of  Code  Section 
31-7-15,  to  mandate  hospitals  to  offer  or  provide  any  type  of  service  or 
services  not  otherwise  offered,  or  to  prohibit  a  hospital  with  a  clinical 
training  program  affiliated  with  a  school  of  medicine  from  requiring  an 
applicant  to  have  a  faculty  teaching  appointment  as  a  condition  of 
eligibility. 

(b)  Whenever  any  hospital  owned  or  operated  by  the  state,  any 
political  subdivision  thereof,  or  any  municipality  shall  refuse  to  grant  a 
licensed  doctor  of  medicine,  doctor  of  podiatric  medicine,  doctor  of 
osteopathic  medicine,  or  doctor  of  dentistry  the  privilege  of  treating 
patients  in  the  hospital,  wholly  or  in  part,  or  revoke  the  privilege  of 
such  licensed  medical  practitioner  for  treating  patients  in  such  hospi¬ 
tal,  wholly  or  in  part,  the  hospital  shall  furnish  to  the  licensed  medical 
practitioner  whose  privilege  has  been  refused  or  revoked,  within  ten 
days  of  such  action,  a  written  statement  of  the  reasons  therefor. 

(c)  The  provisions  of  this  Code  section  shall  not  be  construed  to 
mandate  such  hospital  to  grant  or  to  prohibit  such  hospital  from 
granting  staff  privileges  to  other  licensed  practitioners  of  the  healing 
arts  who  are  otherwise  qualified  for  staff  privileges  pursuant  to  the 
bylaws  of  the  governing  body  of  the  hospital  and,  in  addition,  shall  not 
be  construed  to  modify  or  restrict  the  rights  of  health  service  provider 
psychologists  to  be  treated  in  a  nondiscriminatory  manner  as  provided 
in  Code  Sections  31-7-161  and  31-7-164.  (Code  1933,  §  88-1911,  enacted 
by  Ga.  L.  1976,  p.  326,  §  1;  Ga.  L.  1978,  p.  1969,  §  1;  Ga.  L.  1984,  p.  967, 
§  1;  Ga.  L.  1990,  p.  561,  §  1.) 

JUDICIAL  DECISIONS 

Nurse-midwife  was  “licensed  medi-  lied  as  a  nurse-midwife  by  the  American 
cal  practitioner.”  —  Woman  licensed  by  College  of  Nurse  Midwives  was  a  “licensed 
the  state  as  a  registered  nurse  and  certi-  medical  practitioner”  as  contemplated  un- 
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der  O.C.G.A.  §  31-7-7.  Sweeney  v.  Athens 
Regional  Medical  Ctr.,  705  F.  Supp.  1556 
(M.D.  Ga.  1989). 

State  action  immunity.  —  Provision 
that  staff  privilege  decisions  may  be  based 
on  “the  appropriate  utilization  of  hospital 
facilities”  makes  it  foreseeable  that  a  hos¬ 
pital  authority  would  engage  in 
anticompetitive  conduct  through  its  peer 
review  activities,  and,  thus,  the  members 
of  a  peer  review  committee  were  shielded 
by  state  action  immunity  from  a  suit  for 
injunctive  relief  by  a  doctor  who  was  de¬ 
nied  staff  privileges.  Crosby  v.  Hospital 
Auth.,  93  F.3d  1515  (11th  Cir.  1996),  cert, 
denied,  520  U.S.  1116, 117  S.  Ct,  1246, 137 
L.  Ed.  2d  328  (1997). 

Hospital  held  immune  from  federal 
antitrust  claims.  —  Hospital  which  was 
acting  in  accordance  with  the  state’s  pol¬ 
icy  to  displace  competition  with  regulation 
in  the  area  of  denying  or  revoking  hospital 
staff  privileges  was  immune  from  federal 
antitrust  claims  under  the  “state  action 
exemption”  doctrine.  Sweeney  v.  Athens 
Regional  Medical  Ctr.,  705  F.  Supp.  1556 
(M.D.  Ga.  1989). 

Injunction  prohibiting  hospital 
from  limiting  privileges.  —  Trial  court 
did  not  abuse  the  court’s  discretion  in 
denying  a  hospital’s  motion  to  dissolve  an 
interlocutory  and  permanent  injunction 
entered  in  favor  of  a  group  of  doctors 
prohibiting  the  hospital  from  limiting  the 
doctors  from  freely  exercising  their  clini¬ 
cal  privileges  and  practicing  cardiology  at 
the  hospital,  despite  a  resolution  by  the 
hospital’s  board  of  directors  prohibiting 
the  doctors  from  exercising  the  privileges, 
as  the  prohibition  denied  the  doctors  cer¬ 
tain  procedural  protections  which  could 
not  be  ignored  when  implementing  exclu¬ 
sive  provider  contracts.  Satilla  Health 


Servs.,  Inc.  v.  Bell,  280  Ga.  App.  123,  633 
S.E.2d  575  (2006). 

Nondiscriminatory  bylaws.  —  Pub¬ 
lic  hospital  bylaws  excluding  physicians 
who  do  not  have  allopathic  postgraduate 
training  from  the  medical  staff  do  not 
violate  O.C.G.A.  §  31-7-7  when  the  by¬ 
laws  are  rationally  related  to  differences 
in  allopathic  and  nonallopathic  training 
and  promote  a  legitimate  state  interest  in 
providing  quality  health  care.  Silverstein 
v.  Gwinnett  Hosp.  Auth.,  672  F.  Supp. 
1444  (N.D.  Ga.  1987),  aff’d,  861  F.2d  1560 
(11th  Cir.  1988). 

Public  hospital  bylaw  requiring  specific 
postgraduate  specialty  training  or  resi¬ 
dency  in  order  for  physicians  to  be  eligible 
for  admission  to  the  medical  staff  did  not 
transgress  the  equal  protection  or  due 
process  rights  of  osteopathic  physicians, 
nor  did  it  offend  the  anti-discrimination 
provisions  of  O.C.G.A.  §  31-7-7  (a). 
Silverstein  v.  Gwinnett  Hosp.  Auth.,  861 
F.2d  1560  (11th  Cir.  1988). 

After  the  defendant  hospital  amended 
the  hospital’s  bylaws  to  require  the  hospi¬ 
tal’s  medical/dental  staff  to  have  $1  mil¬ 
lion  malpractice  insurance,  and  subse¬ 
quently  terminated  plaintiff  staff 
physician’s  hospital  privileges  for  failure 
to  provide  proof  of  malpractice  insurance 
coverage,  the  trial  court  correctly  granted 
summary  judgment  in  favor  of  the  hospi¬ 
tal  on  the  physician’s  Sherman  Act  claim 
against  the  hospital  which  included  un¬ 
lawful  restraint  of  trade,  monopoly,  and 
boycott,  and  intentional  interference  with 
contract  since  the  hospital’s  decision  was 
an  administrative  policy  adopted  by  the 
hospital  in  furtherance  of  the  administra¬ 
tion,  operation,  maintenance,  and  control 
of  the  hospital.  Stein  v.  Tri-City  Hosp. 
Auth.,  192  Ga.  App.  289,  384  S.E.2d  430, 
cert,  denied,  192  Ga.  App.  903,  384  S.E.2d 
430  (1989). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos¬ 
pitals  and  Asylums,  §  16. 

C.J.S.  —  41  C.J.S.,  Hospitals,  §  29  et 
seq. 

ALR.  —  Propriety  of  hospital’s  condi¬ 
tioning  physician’s  staff  privileges  on  his 
carrying  professional  liability  or  malprac¬ 
tice  insurance,  7  ALR4th  1238. 


Exclusion  of,  or  discrimination  against, 
physician  or  surgeon  by  hospital,  28 
ALR5th  107. 

Denial  by  hospital  of  staff  privileges  or 
referrals  to  physician  or  other  health  care 
practitioner  as  violation  of  Sherman  Act 
(15  USCS  §  1  et  seq.),  89  ALR  Fed.  419. 

What  constitutes  “state  action”  render- 
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ing  public  official’s  participation  in  private  tion  of  federal  antitrust  laws,  109  ALR 
antitrust  activity  immune  from  applica-  Fed.  758. 

31-7-7.1.  Denial  of  staff  privileges  based  upon  license,  board 
certification,  or  membership  in  professional  associa¬ 
tion. 

Notwithstanding  the  provisions  of  Code  Section  31-7-7,  if  a  hospital 
offers  or  provides  a  service  which  is  within  the  scope  of  practice  of  a 
person  licensed  as  a  doctor  of  podiatric  medicine,  doctor  of  osteopathic 
medicine,  or  doctor  of  dentistry,  that  hospital  may  not  deny  to  any  such 
licensee  staff  privileges  at  such  hospital  based  solely  upon  that  person’s 
license,  board  certification,  or  specialty  membership  in  a  professional 
association.  (Code  1981,  §  31-7-7.1,  enacted  by  Ga.  L.  1997,  p.  911,  §  1; 
Ga.  L.  1998,  p.  548,  §  1.) 

31-7-8.  Reports  of  disciplinary  actions  against  persons  autho¬ 
rized  to  practice  professions  under  Chapter  11,  34,  or  35 
of  Title  43. 

(a)  The  hospital  administrator  or  chief  executive  officer  of  each 
institution  subject  to  this  chapter  shall  submit  a  written  report  to  the 
appropriate  licensing  board  when  a  person  who  is  authorized  to  practice 
medicine,  osteopathy,  podiatry,  or  dentistry  in  this  state  under  Chapter 
34,  Chapter  35,  or  Chapter  11,  respectively,  of  Title  43  and  who  is  a 
member  of  the  medical  staff  at  the  institution,  has  medical  staff 
privileges  at  the  institution,  or  has  applied  for  medical  staff  privileges 
at  the  institution  has  his  medical  staff  privileges  denied,  restricted,  or 
revoked  for  any  reason  involving  the  medical  care  given  his  patient. 
Each  such  administrator  or  officer  shall  also  report  to  the  appropriate 
licensing  board  resignations  from  practice  in  that  institution  by  persons 
licensed  under  Chapter  34,  Chapter  35,  or  Chapter  11  of  Title  43.  This 
Code  section  shall  not  require  reports  of  temporary  suspensions  for 
failure  to  comply  with  medical  record  regulations. 

(b)  The  written  report  required  by  subsection  (a)  of  this  Code  section 
shall  be  made  within  20  working  days  following  final  action  by  the 
institution  on  the  restriction,  denial,  or  revocation  of  medical  staff 
privileges.  The  results  of  any  legal  appeal  of  such  action  shall  be 
reported  within  20  working  days  following  a  final  court  decision  on  such 
appeal. 

(c)  The  report  required  by  this  Code  section  shall  contain  a  state¬ 
ment  detailing  the  nature  of  the  restriction,  denial,  or  revocation  of 
medical  staff  privileges,  the  date  such  action  was  taken,  and  the 
reasons  for  such  action.  If  the  action  is  a  voluntary  resignation  or 
restriction  of  medical  staff  privileges  which  was  the  result  of  action 
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initiated  by  the  institution,  the  report  shall  contain  the  circumstances 
involved  therein. 

(d)  There  shall  be  no  civil  or  criminal  liability  on  the  part  of,  and  no 
cause  of  action  for  damages  shall  arise  against,  any  hospital  adminis¬ 
trator,  chief  executive  officer,  or  other  authorized  person  who  in  good 
faith  complies  with  this  Code  section. 

(e)  Except  as  provided  in  this  subsection  and  Chapter  34A  of  Title  43, 
information  contained  in  any  report  made  to  the  appropriate  licensing 
board  pursuant  to  this  Code  section  shall  be  confidential  and  shall  not 
be  disclosed  to  the  public.  Access  to  such  reports  shall  be  limited  to 
members  of  the  appropriate  licensing  board  or  its  staff  for  their  use  and 
to  interested  institutions  for  their  use  in  the  review  of  medical  staff 
privileges  at  the  institution. 

(f )  The  failure  of  an  institution  to  comply  with  this  Code  section  shall 
be  grounds  for  the  denial,  refusal  to  renew,  or  revocation  of  the  permit 
for  the  operation  of  the  institution  issued  pursuant  to  this  chapter. 
(Code  1933,  §  88-1912,  enacted  by  Ga.  L.  1977,  p.  257,  §  1;  Ga.  L.  1983, 
p.  882,  §  1;  Ga.  L.  1990,  p.  561,  §  2;  Ga.  L.  2001,  p.  192,  §  1.) 

Law  reviews.  —  For  note  on  the  2001 
amendment  to  this  Code  section,  see  18 
Ga.  St.  U.L.  Rev.  249  (2001). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos-  C.J.S.  —  41  C.J.S.,  Hospitals,  §§  15  et 
pitals  and  Asylums,  §  16  et  seq.  seq.,  29  et  seq. 

31-7-9.  Reports  by  physicians  and  other  personnel  of 
nonaccidental  injuries  to  patients;  immunity  from  liabil¬ 
ity. 

(a)  As  used  in  this  Code  section,  the  term  “medical  facility”  includes, 
without  being  limited  to,  an  ambulatory  surgical  treatment  center 
defined  in  subparagraph  (C)  of  paragraph  (4)  of  Code  Section  31-7-1  and 
a  freestanding  imaging  center  defined  in  subparagraph  (G)  of  para¬ 
graph  (4)  of  Code  Section  31-7-1. 

(b)  Any: 

(1)  Physician,  including  any  doctor  of  medicine  licensed  to  practice 

under  the  laws  of  this  state; 

(2)  Licensed  registered  nurse  employed  by  a  medical  facility; 

(3)  Security  personnel  employed  by  a  medical  facility;  or 

(4)  Other  personnel  employed  by  a  medical  facility  whose  employ¬ 
ment  duties  involve  the  care  and  treatment  of  patients  therein 
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having  cause  to  believe  that  a  patient  has  had  physical  injury  or 
injuries  inflicted  upon  him  other  than  by  accidental  means  shall  report 
or  cause  reports  to  be  made  in  accordance  with  this  Code  section. 

(c)  An  oral  report  shall  be  made  immediately  by  telephone  or 
otherwise  and  shall  be  followed  by  a  report  in  writing,  if  requested,  to 
the  person  in  charge  of  the  medical  facility  or  his  designated  delegate. 
The  person  in  charge  of  the  medical  facility  or  his  designated  delegate 
shall  then  notify  the  local  law  enforcement  agency  having  primary 
jurisdiction  in  the  area  in  which  the  medical  facility  is  located  of  the 
contents  of  the  report.  The  report  shall  contain  the  name  and  address  of 
the  patient,  the  nature  and  extent  of  the  patient’s  injuries,  and  any 
other  information  that  the  reporting  person  believes  might  be  helpful  in 
establishing  the  cause  of  the  injuries  and  the  identity  of  the  perpetrator. 

(d)  Any  person  or  persons  participating  in  the  making  of  a  report  or 
causing  a  report  to  be  made  to  the  appropriate  police  authority 
pursuant  to  this  Code  section  or  participating  in  any  judicial  proceeding 
or  any  other  proceeding  resulting  therefrom  shall  in  so  doing  be 
immune  from  any  civil  liability  that  might  otherwise  be  incurred  or 
imposed,  providing  such  participation  pursuant  to  this  Code  section 
shall  be  in  good  faith.  (Code  1933,  §  88-1913,  enacted  by  Ga.  L.  1980,  p. 
1040,  §  2;  Ga.  L.  1982,  p.  1249,  §§  1,  2;  Ga.  L.  1985,  p.  898,  §  1;  Ga.  L. 
2008,  p.  12,  §  2-13/SB  433.) 

Law  reviews.  —  For  article,  “Hospital  Georgia:  A  Realistic  Approach,”  see  37 
Liability  for  Physician  Negligence  in  Mercer  L.  Rev.  701  (1986). 

31-7-10.  Certification  and  approval  of  hospitals  eligible  to  ren¬ 
der  service  under  a  group  nonprofit  hospital  insurance 
plan;  supervision  of  such  hospitals;  withdrawal  of  ap¬ 
proval. 

The  department  shall  (1)  certify  and  approve  hospitals  applying 
therefor  which  may  be  found  to  be  eligible  to  render  hospital  service 
under  any  group  nonprofit  hospital  insurance  plan,  which  plan  may  be 
approved  and  become  effective,  and  (2)  supervise  the  services  rendered 
by  hospitals  operating  under  such  plan,  with  authority  to  withdraw 
approval  from  any  hospital  which  subsequently  may,  under  rules  and 
regulations  of  the  board,  become  ineligible  for  rendering  such  services, 
provided  that,  in  fixing  rules  and  regulations  in  this  connection  or  in 
enforcing  such  rules,  hospitals  interested  therein  shall  be  given  oppor¬ 
tunity  to  be  heard.  (Ga.  L.  1937,  p.  355,  §  6.) 

Cross  references.  —  Nonprofit  hospi-  and  Identity,”  see  60  Emory  L.J.  1257 
tal  service  corporations,  T.  33,  C.  19.  (2011). 

Law  reviews.  —  For  article,  “Entity 
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RESEARCH  REFERENCES 

C.J.S.  —  44  C.J.S.,  Insurance,  §  53  et 
seq. 

31-7-11.  Written  summary  of  hospital  service  charge  rates. 

(a)  Any  hospital  shall,  upon  request,  provide  a  written  summary  of 
certain  hospital  and  related  services  charges,  including  but  not  limited 
to: 


(1)  The  average  total  charges  per  patient  day  for  the  facility’s 
previous  fiscal  year; 

(2)  The  daily  rate  for  a  room  in  said  hospital,  which  rate  shall 
include  an  explanation  of  the  categories  of  services  included  in  said 
charge; 

(3)  Anesthesia  charges,  with  an  explanation  of  the  categories  of 
services  included  in  this  charge; 

(4)  Operating  room  charges; 

(5)  Recovery  room  charges; 

(6)  Intravenous  administration  charges; 

(7)  Emergency  room  charges,  with  an  explanation  of  the  categories 
of  services  included  in  the  charge; 

(8)  The  charge  for  the  patient  care  kit  or  admission  kit  or  other 
such  items  furnished  to  the  patient  on  admission; 

(9)  Charges  for  specific  routine  tests,  including  but  not  limited  to  a 
complete  blood  count,  urinalysis,  and  chest  X-ray;  and 

(10)  Charges  for  specific  special  tests,  including  but  not  limited  to 
electrocardiogram,  electroencephalogram,  CAT  scan  of  the  head,  CAT 
scan  of  liver,  CAT  scan  of  lungs,  CAT  scan  of  skeletal  system, 
spirometry,  and  complete  pulmonary  function. 

Such  written  summary  of  charges  shall  be  composed  in  a  simple  clear 
fashion  so  as  to  enable  consumers  to  compare  hospital  charges  and 
make  cost-effective  decisions  in  the  purchase  of  hospital  services. 

(b)  The  department  shall  adopt  rules  and  regulations  to  implement 
the  provisions  of  this  Code  section  and  shall  implement  such  regula¬ 
tions  as  provided  in  Code  Section  31-7-2.1.  (Code  1981,  §  31-7-11, 
enacted  by  Ga.  L.  1983,  p.  1307,  §  1;  Ga.  L.  1984,  p.  22,  §  31.) 

Code  Commission  notes.  —  Code  1984,  p.  778,  §  1.  The  former  is  set  out 
Section  31-7-11  was  added  to  the  Code  by  above  and  the  latter  has  been  redesig- 
both  Ga.  L.  1983,  p.  1307,  §  1  and  Ga.  L.  nated  as  Code  Section  31-7-13  pursuant  to 
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the  authority  granted  in  Code  Section 
28-9-5. 


JUDICIAL  DECISIONS 


Contract  construction.  —  Under  the 
rules  of  contract  construction,  O.C.G.A. 
§  3 1-7- 11(a)  became  a  part  of  the  contract 
between  a  health  care  provider  and  two 
uninsured  patients  regarding  payment  for 
services  rendered  by  the  provider,  and  the 
parties  were  presumed  to  have  contracted 
with  reference  to  the  statute  and  the  stat¬ 
ute’s  effect  on  the  contracts;  hence,  these 
rules  of  contract  construction  enabled  the 
trial  court  to  conclude  that  the  agreement 
in  the  contracts  to  pay  for  “all  charges” 
unambiguously  referred  to  the  written 
summary  of  specific  charges  required  by 
O.C.G.A.  §  31-7-ll(a)  which  established 
the  price  terms  on  which  the  parties  in¬ 
tended  to  bind  themselves.  Morrell  v. 
Wellstar  Health  Sys.,  Inc.,  280  Ga.  App.  1, 
633  S.E.2d  68  (2006). 


Breach  of  contract  claim.  —  Appel¬ 
lants’  breach  of  contract  claim  was  prop¬ 
erly  dismissed  as  appellants  were  free  to 
avail  themselves  of  the  procedure  estab¬ 
lished  in  O.C.G.A.  §  31-7-11,  allowing 
purchasers  of  hospital  services  to  use  the 
mandatorily  available  pricing  information 
to  compare  hospital  charges  and  to  make 
cost-effective  decisions;  having  agreed  to 
pay  a  hospital  corporation’s  fees  and 
charges,  appellants  could  not  argue  that 
the  appellants  agreed  to  something  else. 
Satterfield  v.  S.  Reg’l  Health  Sys.,  280  Ga. 
App.  584,  634  S.E.2d  530  (2006). 

Cited  in  Cox  v.  Athens  Reg’l  Med.  Ctr., 
Inc.,  279  Ga.  App.  586,  631  S.E.2d  792 
(2006). 


31-7-12.  “Personal  care  home”  and  “personal  services”  defined; 

licensure  and  registration;  inspection  by  local  boards; 
fees;  investigations;  waiver,  variance,  or  exemption. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Personal  care  home”  means  any  dwelling,  whether  operated 
for  profit  or  not,  which  undertakes  through  its  ownership  or  manage¬ 
ment  to  provide  or  arrange  for  the  provision  of  housing,  food  service, 
and  one  or  more  personal  services  for  two  or  more  adults  who  are  not 
related  to  the  owner  or  administrator  by  blood  or  marriage.  This  term 
shall  not  include  host  homes,  as  defined  in  paragraph  (18)  of 
subsection  (b)  of  Code  Section  37-1-20. 

(2)  “Personal  services”  includes,  but  is  not  limited  to,  individual 
assistance  with  or  supervision  of  self-administered  medication  and 
essential  activities  of  daily  living  such  as  eating,  bathing,  grooming, 
dressing,  and  toileting.  Personal  services  shall  not  include  medical, 
nursing,  or  health  services;  provided,  however,  that  the  department 
shall  be  authorized  to  grant  a  waiver  of  this  provision  in  the  same 
manner  as  provided  for  in  Code  Section  31-7-12.3  for  the  waiver  of 
rules  and  regulations  and  in  the  same  manner  and  only  to  the  same 
extent  as  granted  on  or  before  June  30,  2011. 

(b)  All  personal  care  homes  shall  be  licensed  as  provided  for  in  Code 
Section  31-7-3,  except  that,  in  lieu  of  licensure,  the  department  may 
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require  persons  who  operate  personal  care  homes  with  two  or  three 
beds  for  nonfamily  adults  to  comply  with  registration  requirements 
delineated  by  the  department.  Such  registration  requirements  within 
this  category  shall  authorize  the  department  to  promulgate  pursuant  to 
Chapter  13  of  Title  50,  the  “Georgia  Administrative  Procedure  Act,” 
reasonable  standards  to  protect  the  health,  safety,  and  welfare  of  the 
occupants  of  such  personal  care  homes. 

(c)  Upon  the  designation  by  the  department  and  with  the  consent  of 
county  boards  of  health,  such  boards  may  act  as  agents  to  the  depart¬ 
ment  in  performing  inspections  and  other  authorized  functions  regard¬ 
ing  personal  care  homes  licensed  under  this  chapter.  With  approval  of 
the  department,  county  boards  of  health  may  establish  inspection  fees 
to  defray  part  of  the  costs  of  inspections  performed  for  the  department. 

(d)  The  state  ombudsman  or  community  ombudsman,  on  that  om¬ 
budsman’s  initiative  or  in  response  to  complaints  made  by  or  on  behalf 
of  residents  of  a  registered  or  licensed  personal  care  home,  may  conduct 
investigations  in  matters  within  the  ombudsman’s  powers  and  duties. 

(e)  The  department  shall  promulgate  procedures  to  govern  the 
waiver,  variance,  and  exemption  process  related  to  personal  care  homes 
pursuant  to  Chapter  2  of  this  title.  Such  procedures  shall  include 
published,  measurable  criteria  for  the  decision  process,  shall  take  into 
account  the  need  for  protection  of  public  and  individual  health,  care, 
and  safety,  and  shall  afford  an  opportunity  for  public  input  into  the 
process.  (Code  1981,  §  31-7-11,  enacted  by  Ga.  L.  1983,  p.  1323,  §  1.1; 
Code  1981,  §  31-7-12,  as  redesignated  by  Ga.  L.  1984,  p.  22,  §  31;  Ga. 
L.  1984,  p.  649,  §  1;  Ga.  L.  1985,  p.  952,  §  1;  Ga.  L.  1988,  p.  13,  §  31; 
Ga.  L.  1992,  p.  1392,  §  1;  Ga.  L.  1993,  p.  317,  §  1;  Ga.  L.  2008,  p.  263, 
§  1/SB  469;  Ga.  L.  2009,  p.  453,  §  1-27/HB  228;  Ga.  L.  2011,  p.  227, 
§  13/SB  178.) 

The  2011  amendment,  effective  July 
1,  2011,  added  the  last  sentence  in  para¬ 
graph  (a)(2). 

Code  Commission  notes.  —  Code 
Section  31-7-11  was  added  to  the  Code  by 
both  Ga.  L.  1983,  p.  1307,  §  1  and  Ga.  L. 

31-7-12.1.  Unlicensed  personal  care  home;  civil  penalties;  negli¬ 
gence  per  se  for  certain  legal  claims;  declared  nui¬ 
sance  dangerous  to  public  health,  safety,  and  welfare; 
criminal  sanctions. 

(a)  A  facility  shall  be  deemed  to  be  an  “unlicensed  personal  care 
home”  if  it  is  unlicensed  and  not  exempt  from  licensure  and: 


1983,  p.  1323,  §  1.1.  The  latter  section 
was  redesignated  as  Code  Section  31-7-12 
by  Ga.  L.  1984,  p.  22,  §  31,  effective  Feb¬ 
ruary  3,  1984,  pursuant  to  the  authority 
granted  in  Code  Section  28-9-5. 
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(1)  The  facility  is  providing  personal  services  and  is  operating  as  a 
personal  care  home  as  those  terms  are  defined  in  Code  Section 
31-7-12; 

(2)  The  facility  is  held  out  as  or  represented  as  providing  personal 
services  and  operating  as  a  personal  care  home  as  those  terms  are 
defined  in  Code  Section  31-7-12;  or 

(3)  The  facility  represents  itself  as  a  licensed  personal  care  home. 

(b)  Any  unlicensed  personal  care  home  shall  be  assessed  by  the 
department,  after  opportunity  for  hearing  in  accordance  with  the 
provisions  of  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act,”  a  civil  penalty  in  the  amount  of  $100.00  per  bed  per  day 
for  each  day  of  violation  of  subsection  (b)  of  Code  Section  31-7-12.  The 
department  shall  send  a  notice  by  certified  mail  or  statutory  overnight 
delivery  stating  that  licensure  is  required  and  the  department’s  intent 
to  impose  a  civil  penalty.  Such  notice  shall  be  deemed  to  be  construc¬ 
tively  received  on  the  date  of  the  first  attempt  to  deliver  such  notice  by 
the  United  States  Postal  Service.  The  department  shall  take  no  action 
to  collect  such  civil  penalty  until  after  opportunity  for  a  hearing. 

(c)  In  addition  to  other  remedies  available  to  the  department,  the 
civil  penalty  authorized  by  subsection  (b)  of  this  Code  section  shall  be 
doubled  if  the  owner  or  operator  continues  to  operate  the  unlicensed 
personal  care  home,  after  receipt  of  notice  pursuant  to  subsection  (b)  of 
this  Code  section. 

(d)  The  owner  or  operator  of  a  personal  care  home  who  is  assessed  a 
civil  penalty  in  accordance  with  this  Code  section  may  have  review  of 
such  civil  penalty  by  appeal  to  the  superior  court  in  the  county  in  which 
the  action  arose  or  to  the  Superior  Court  of  Fulton  County  in  accordance 
with  the  provisions  of  Code  Section  31-5-3. 

(e)  In  addition  to  the  sanctions  authorized  herein,  an  unlicensed 
personal  care  home  shall  be  deemed  to  be  negligent  per  se  in  the  event 
of  any  claim  for  personal  injury  or  wrongful  death  of  a  resident. 

(f)  It  is  declared  that  the  owning  or  operating  of  an  unlicensed 
personal  care  home  in  this  state  constitutes  a  nuisance  dangerous  to 
the  public  health,  safety,  and  welfare.  Any  person  who  owns  or  operates 
a  personal  care  home  in  violation  of  subsection  (b)  of  Code  Section 
31-7-12  shall  be  guilty  of  a  misdemeanor.  Upon  a  second  such  violation, 
such  person  shall  be  guilty  of  a  felony.  (Code  1981,  §  31-7-12.1,  enacted 
by  Ga.  L.  1994,  p.  461,  §  1;  Ga.  L.  2000,  p.  1589,  §  3;  Ga.  L.  2011,  p.  227, 
§  13 A/SB  178;  Ga.  L.  2012,  p.  351,  §  3/HB  1110.) 

The  2011  amendment,  effective  July  1,  2012,  deleted  former  subsection  (b), 
1,  2011,  added  subsection  (f ).  which  read:  “Personal  care  homes  in  exis- 

The  2012  amendment,  effective  July  tence  on  July  1,  1994,  which  obtain  li- 
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censes  from  the  department  no  later  than 
October  1, 1994,  shall  not  be  subject  to  the 
penalties  set  out  in  this  Code  section.”; 
redesignated  former  subsection  (c)  as 
present  subsection  (b)  and,  in  subsection 
(b),  in  the  first  sentence,  substituted 
“Any”  for  “Except  as  provided  in  subsec¬ 
tion  (b)  of  this  Code  section,  any”,  in  the 
second  sentence,  substituted  “the  depart¬ 
ment’s  intent  to  impose  a  civil  penalty”  for 
“including  a  period  for  obtaining  licensure 
with  an  expiration  date”,  deleted  the  for¬ 
mer  fourth  and  fifth  sentences,  which 
read:  “For  unlicensed  personal  care  homes 
which  were  not  in  existence  on  July  1, 
1994,  the  civil  penalty  provided  by  this 
subsection  shall  be  calculated  as  begin¬ 
ning  on  the  expiration  date  of  the  notice. 
For  unlicensed  personal  care  homes  which 
were  in  existence  on  July  1,  1994,  the  civil 
penalty  provided  by  this  subsection  shall 
be  calculated  as  beginning  on  the  expira¬ 


tion  date  of  the  notice  or  on  October  1, 
1994,  whichever  is  later.”;  redesignated 
former  subsection  (d)  as  present  subsec¬ 
tion  (c);  rewrote  subsection  (c);  redesig¬ 
nated  former  subsection  (e)  as  present 
subsection  (d)  and,  in  subsection  (d),  in¬ 
serted  “owner  or”  near  the  beginning;  re¬ 
designated  former  subsection  (f)  as  pres¬ 
ent  subsection  (e);  and  added  subsection 

(f). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1994,  “July  1, 
1994,”  was  substituted  for  “the  effective 
date  of  this  Code  section”  in  subsection  (b) 
and  “July  1, 1994”  was  substituted  for  “the 
effective  date  of  this  Code  Section”  in 
subsection  (c). 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589, 
§  16,  not  codified  by  the  General  Assem¬ 
bly,  provided  that  the  2000  amendment 
was  applicable  to  notices  delivered  on  or 
after  July  1,  2000. 


31-7-12.2.  Regulation  and  licensing  of  assisted  living  communi¬ 
ties;  legislative  intent;  definitions;  procedures;  re¬ 
quirements  for  medication  aides. 


(a)  It  is  the  intention  of  the  General  Assembly  to  establish  a  new 
licensure  category  of  long-term  care  provider  which  shall  be  referred  to 
as  “assisted  living  community.”  An  assisted  living  community  shall  be 
authorized,  in  accordance  with  this  Code  section,  to  provide  certain 
services  that  are  beyond  the  scope  of  services  that  a  personal  care  home 
is  authorized  to  provide. 

(b)  As  used  in  this  Code  section,  the  term: 

(1)  “Ambulatory”  means  the  ability  to  move  from  place  to  place  by 
walking,  either  unaided  or  aided  by  a  prosthesis,  brace,  cane, 
crutches,  walker,  or  hand  rails,  or  by  propelling  a  wheelchair  and  to 
respond  to  an  emergency  condition,  whether  caused  by  fire  or 
otherwise,  and  escape  with  minimal  human  assistance  using  the 
normal  means  of  egress. 

(2)  “Assisted  living  care”  includes: 

(A)  Personal  services,  which  includes,  but  is  not  limited  to, 
individual  assistance  with  or  supervision  of  self-administered 
medication  and  essential  activities  of  daily  living  such  as  eating, 
bathing,  grooming,  dressing,  and  toileting; 

(B)  The  administration  of  medications  by  a  medication  aide  in 
accordance  with  this  Code  section;  and 
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(C)  The  provision  of  assisted  self-preservation  in  accordance 
with  this  Code  section. 

(3)  “Assisted  living  community”  means  a  personal  care  home  with 
a  minimum  of  25  beds  that  is  licensed  as  an  assisted  living  commu¬ 
nity  pursuant  to  Code  Section  31-7-3. 

(4)  “Assisted  self-preservation”  means  the  capacity  of  a  resident  to 
be  evacuated  from  an  assisted  living  community  to  a  designated 
point  of  safety  and  within  an  established  period  of  time  as  determined 
by  the  Office  of  the  Safety  Fire  Commissioner.  Assisted 
self-preservation  is  a  function  of  all  of  the  following: 

(A)  The  condition  of  the  individual; 

(B)  The  assistance  that  is  available  to  be  provided  to  the 
individual  by  the  staff  of  the  assisted  living  community;  and 

(C)  The  construction  of  the  building  in  which  the  assisted  living 
community  is  housed,  including  whether  such  building  meets  the 
state  fire  safety  requirements  applicable  to  an  existing  health  care 
occupancy. 

(5)  “Continuous  medical  or  nursing  care”  means  medical  or  nurs¬ 
ing  care  required  other  than  on  a  periodic  basis  or  for  a  short-term 
illness. 

(c)  An  assisted  living  community  shall  not  admit  or  retain  an 
individual  who  is  not  ambulatory  unless  the  individual  is  capable  of 
assisted  self-preservation.  In  the  event  that  the  department  determines 
that  one  or  more  residents  of  an  assisted  living  community  are  not 
capable  of  assisted  self-preservation  due  to  the  condition  of  the  resi¬ 
dent,  the  capabilities  of  the  staff  of  the  assisted  living  community,  the 
construction  of  the  building  in  which  the  assisted  living  community  is 
housed,  or  a  combination  of  these  factors,  the  department  shall  have  the 
authority  to  consider  any  of  the  following  actions: 

(1)  An  increase  in  the  staffing  of  the  assisted  living  community  to 
a  level  that  is  sufficient  to  ensure  that  each  resident  is  capable  of 
assisted  self-preservation; 

(2)  A  change  in  the  staffing  assignments  of  the  assisted  living 
community  if  such  change  would  ensure  that  each  resident  is  capable 
of  assisted  self-preservation; 

(3)  A  change  in  rooms  or  the  location  of  residents  as  necessary  to 
ensure  that  each  resident  is  capable  of  assisted  self-preservation; 

(4)  The  utilization  of  any  specialized  equipment  that  would  ensure 
that  each  resident  is  capable  of  assisted  self-preservation.  For  pur¬ 
poses  of  this  paragraph,  specialized  equipment  shall  only  include  a 
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prosthesis,  brace,  cane,  crutches,  walker,  hand  rails,  and  a  wheel¬ 
chair; 

(5)  A  cessation  in  the  further  admission  of  individuals  who  are  not 
ambulatory  until  such  time  that  the  assisted  living  community  has 
taken  actions  necessary  to  ensure  that  all  residents  are  capable  of 
assisted  self-preservation; 

(6)  The  transfer  or  discharge  of  any  resident  who  is  not  capable  of 
assisted  self-preservation;  and 

(7)  Any  action  set  forth  in  Code  Section  31-2-8. 

(d)  An  assisted  living  community  shall  maintain  a  current  list  of  all 
residents  who  are  not  ambulatory  but  who  are  capable  of  assisted 
self-preservation.  The  list  shall  be  provided  upon  request  to  the 
department  and  maintained  at  all  times  by  the  assisted  living  commu¬ 
nity. 

(e)  An  assisted  living  community  shall  maintain  fire  detection  and 
prevention  equipment,  including  visual  signals  with  alarms  for  hearing 
impaired  residents,  in  accordance  with  manufacturer  instructions  and 
the  requirements  of  the  Office  of  the  Safety  Fire  Commissioner. 

(f)  An  assisted  living  community  shall  not  admit  or  retain  an 
individual  who  is  in  need  of  continuous  medical  or  nursing  care.  Other 
than  as  permitted  by  a  medication  aide  pursuant  to  paragraph  (7)  of 
subsection  (g)  of  this  Code  section,  medical,  nursing,  or  health  services 
required  on  a  periodic  basis,  or  for  short-term  illness,  shall  not  be 
provided  as  services  of  an  assisted  living  community.  When  such 
services  are  required,  they  shall  be  purchased  by  the  resident  or  the 
resident’s  representative  or  legal  surrogate,  if  any,  from  appropriate 
providers  managed  independently  from  the  assisted  living  community. 
An  assisted  living  community  may  assist  in  arranging  for  such  services, 
but  not  in  the  provision  of  such  services. 

(g) (1)  An  assisted  living  community  may  employ  certified  medication 
aides  for  the  purpose  of  performing  the  technical  aspects  of  the 
administration  of  certain  medications  in  accordance  with  this  sub¬ 
section.  An  assisted  living  community  that  employs  one  or  more 
certified  medication  aides  must  have  a  safe  medication  and  treatment 
administration  system  that  meets  all  the  requirements  of  this  sub¬ 
section. 

(2)  The  department  shall  establish  and  maintain  a  medication 
aide  registry  containing  the  names  of  each  individual  in  Georgia  who 
is  certified  by  the  department  as  a  medication  aide.  An  assisted  living 
community  may  not  employ  an  individual  as  a  medication  aide  unless 
the  individual  is  listed  in  the  medication  aide  registry  in  good 
standing. 
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(3)  An  applicant  for  certification  as  a  medication  aide  shall  meet 
the  following  qualifications: 

(A)  Be  a  Georgia  certified  nurse  aide  with  current  certification  in 
good  standing; 

(B)  Have  successfully  completed  a  state-approved  medication 
aide  training  program  administered  by  a  Georgia  licensed  regis¬ 
tered  nurse,  pharmacist,  or  physician; 

(C)  Have  successfully  passed,  with  a  minimum  passing  score  of 
80  percent,  a  written  competency  examination;  and 

(D)  Have  demonstrated  the  requisite  clinical  skills  to  serve  as  a 
medication  aide  in  accordance  with  a  standardized  checklist  devel¬ 
oped  by  the  department. 

(4)  A  record  of  the  successful  completion  of  the  written  competency 
examination  and  clinical  skills  standardized  checklist  by  an  appli¬ 
cant  for  certification  as  a  medication  aide  shall  be  included  in  the 
medication  aide  registry  within  30  business  days  of  evaluation.  Each 
candidate  for  certification  as  a  medication  aide  shall  have  the 
opportunity  to  take  the  written  competency  examination  three  times 
before  being  required  to  retake  and  successfully  complete  the  medi¬ 
cation  aide  training  program. 

(5)  An  assisted  living  community  shall  annually  conduct  a  com¬ 
prehensive  clinical  skills  competency  review  of  each  medication  aide 
employed  by  the  assisted  living  community. 

(6)  Certificates  issued  pursuant  to  this  subsection  shall  be  re¬ 
newed  biennially  according  to  schedules  and  fees  approved  by  the 
department. 

(7)  A  medication  aide  who  meets  the  criteria  established  in  this 
subsection  shall  be  permitted  to  perform  the  following  tasks  in  an 
assisted  living  community  in  accordance  with  the  written  instruc¬ 
tions  of  a  physician: 

(A)  Administer  physician  ordered  oral,  ophthalmic,  topical,  otic, 
nasal,  vaginal,  and  rectal  medications; 

(B)  Administer  insulin,  epinephrine,  and  B12  pursuant  to  phy¬ 
sician  direction  and  protocol; 

(C)  Administer  medication  via  a  metered  dose  inhaler; 

(D)  Conduct  finger  stick  blood  glucose  testing  following  estab¬ 
lished  protocol; 

(E)  Administer  a  commercially  prepared  disposable  enema  as 
ordered  by  a  physician;  and 
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(F)  Assist  residents  in  the  supervision  of  self-administration  of 
medication. 

(8)  A  medication  aide  shall  record  in  the  medication  administra¬ 
tion  record  all  medications  that  the  medication  aide  has  personally 
administered  to  a  resident  of  an  assisted  living  community  and  any 
refusal  of  a  resident  to  take  a  medication.  A  medication  aide  shall 
observe  a  resident  to  whom  medication  has  been  administered  and 
report  any  changes  in  the  condition  of  such  resident  to  the  personal 
representative  or  legal  surrogate  of  the  resident. 

(9)  All  medication  administered  by  a  medication  aide  in  accor¬ 
dance  with  this  Code  section  shall  be  in  unit  or  multidose  packaging. 

(10)  An  assisted  living  community  that  employs  one  or  more 
medication  aides  to  administer  medications  in  accordance  with  this 
subsection  shall  secure  the  services  of  a  licensed  pharmacist  to 
perform  the  following  duties: 

(A)  Perform  a  quarterly  review  of  the  drug  regimen  of  each 
resident  of  the  assisted  living  community  and  report  any  irregu¬ 
larities  to  the  assisted  living  community  administrator; 

(B)  Remove  for  proper  disposal  any  drugs  that  are  expired, 
discontinued,  in  a  deteriorated  condition,  or  where  the  resident  for 
whom  such  drugs  were  ordered  is  no  longer  a  resident; 

(C)  Establish  or  review  policies  and  procedures  for  safe  and 
effective  drug  therapy,  distribution,  use,  and  control;  and 

(D)  Monitor  compliance  with  established  policies  and  procedures 
for  medication  handling  and  storage. 

(11)  An  assisted  living  community  that  employs  one  or  more 
medication  aides  to  administer  medications  in  accordance  with  this 
subsection  shall  ensure  that  each  medication  aide  receives  ongoing 
medication  training  as  prescribed  by  the  department.  A  registered 
professional  nurse  or  pharmacist  shall  conduct  random  medication 
administration  observations  on  a  quarterly  basis  and  report  any 
issues  to  the  assisted  living  community  administrator. 

(h)  An  assisted  living  community  shall  establish  a  written  care  plan 
for  each  resident.  Such  care  plan  shall  describe  the  needs  of  the  resident 
and  how  such  needs  will  be  met. 

(i)  An  assisted  living  community  shall  not  be  permitted  to  enroll  as  a 
provider  of  medical  assistance,  as  defined  in  paragraph  (6)  of  Code 
Section  49-4-141,  or  receive  any  funds  authorized  or  paid  pursuant  to 
Title  XIX  of  the  Social  Security  Act.  (Code  1981,  §  31-7-12.2,  enacted  by 
Ga.  L.  2011,  p.  227,  §  1/SB  178;  Ga.  L.  2012,  p.  775,  §  31/HB  942.) 
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Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 

The  2012  amendment,  effective  May 
1,  2012,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  lan¬ 
guage  in  the  introductory  language  of  sub¬ 
section  (b)  and  in  paragraph  (c)(7). 

31-7-12.3.  Adoption  of  rules  and  regulations. 

The  department  shall  adopt  rules  and  regulations  to  implement  Code 
Sections  31-7-12  and  31-7-12.2.  Such  rules  and  regulations  shall 
establish  meaningful  distinctions  between  the  levels  of  care  provided  by 
personal  care  homes,  assisted  living  communities,  and  nursing  homes 
but  shall  not  curtail  the  scope  or  levels  of  services  provided  by  personal 
care  homes  or  nursing  homes  as  of  June  30,  2011;  provided,  however, 
that  nothing  in  this  chapter  shall  preclude  the  department  from  issuing 
waivers  or  variances  to  personal  care  homes  of  the  rules  and  regula¬ 
tions  established  pursuant  to  this  Code  section.  Notwithstanding  Code 
Section  31-2-9  or  31-7-12.2,  the  department  shall  not  grant  a  waiver  or 
variance  unless: 

(1)  There  are  adequate  standards  affording  protection  for  the 
health  and  safety  of  residents  of  the  personal  care  home; 

(2)  The  resident  of  the  personal  care  home  provides  a  medical 
assessment  conducted  by  a  licensed  health  care  professional  who  is 
unaffiliated  with  the  personal  care  home  which  identifies  the  needs  of 
the  resident;  and 

(3)  The  department  finds  that  the  personal  care  home  can  provide 
or  arrange  for  the  appropriate  level  of  care  for  the  resident.  (Code 
1981,  §  31-7-12.3,  enacted  by  Ga.  L.  2011,  p.  227,  §  1/SB  178.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 

31-7-13.  Transfer  of  property  upon  death  of  patient. 

(a)  Whenever  any  person  dies  in  a  hospital  licensed  pursuant  to  this 
chapter,  in  any  federal  hospital  operating  within  this  state,  or  any 
nursing  home  operated  within  this  state,  such  hospital  or  nursing  home 
shall  be  authorized  but  shall  not  be  required  to  transfer  possession  of 
any  property,  tangible  or  intangible,  of  such  patient  which  is  in  the 
possession  of  the  hospital  or  nursing  home,  to  the  following  persons: 

(1)  To  the  person  designated  by  the  patient  in  writing  upon 
admission  to  the  hospital  or  nursing  home,  if  any; 

(2)  To  the  surviving  spouse  of  the  patient,  if  any; 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2011,  “31-2-8” 
was  substituted  for  “31-2-11”  at  the  end  of 
paragraph  (c)(7). 
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(3)  If  no  surviving  spouse,  to  any  adult  child  of  the  patient,  and  if 
no  such  adult  child,  to  any  person  acting  in  loco  parentis  of  any  minor 
child; 

(4)  If  no  surviving  spouse  or  surviving  children,  to  either  parent  of 
the  patient; 

(5)  If  none  of  the  above,  then  to  any  brother  or  sister  of  the  patient; 
or 


(6)  If  none  of  the  above,  to  the  person  assuming  responsibility  for 

burial  of  the  patient. 

(b)  The  transfer  of  possession  to  the  surviving  spouse  or  any  of  the 
other  family  members  or  persons  listed  in  subsection  (a)  of  this  Code 
section  shall  operate  as  a  complete  acquittal  and  discharge  to  the 
hospital  or  nursing  home  of  liability  from  any  suit,  claim,  or  demand  of 
whatever  nature  by  any  heir,  distributee,  or  creditor  of  the  patient,  or 
any  other  person  as  relates  to  the  property  transferred.  Such  distribu¬ 
tion  is  authorized  to  be  made  as  provided  in  this  Code  section  without 
the  necessity  of  administration  of  the  estate  of  the  patient  and  without 
the  necessity  of  obtaining  an  order  that  no  administration  of  such  estate 
is  necessary. 

(c)  The  transfer  of  possession  provided  for  in  this  Code  section  shall 
in  no  way  affect  the  legal  ownership  or  title  to  any  property  so 
transferred. 

(d)  The  provisions  of  any  law  of  descent  or  distribution  or  any  will  or 
other  instrument  providing  for  disposition  of  property  shall  not  be 
impaired  by  this  Code  section,  and  any  person  to  whom  property  is 
transferred  pursuant  to  this  Code  section  may  be  required  to  transfer 
that  property  in  conformity  with  the  disposition  of  property  required  by 
such  laws  of  descent  or  distribution  or  such  will  or  other  instrument. 
(Code  1981,  §  31-7-11,  enacted  by  Ga.  L.  1984,  p.  778,  §  1;  Ga.  L.  2009, 
p.  8,  §  31/SB  46.) 

Code  Commission  notes.  —  Code  Code  Section  31-7-11  and  the  latter  is  set 
Section  31-7-11  was  added  to  the  Code  by  out  above  as  Code  Section  31-7-13  pursu- 
both  Ga.  L.  1983,  p.  1307,  §  1,  and  Ga.  L.  ant  to  the  authority  granted  by  Code  Sec- 
1984,  p.  778,  §  1.  The  former  is  set  out  as  tion  28-9-5. 

31-7-14.  Blood  supplies;  blood  donor  storage  programs. 

(a)  When  any  person  is  admitted  to  a  medical  facility  for  surgical  or 
medical  treatment  which  has  been  scheduled  in  advance,  neither  the 
medical  facility  nor  any  licensed  medical  practitioner  shall  prohibit 
such  person  from  providing  a  blood  donor  or  donors  to  furnish  blood 
which  may  be  needed  in  such  surgery  or  medical  treatment,  provided 
that: 


214 


31-7-14 


HEALTH  CARE  FACILITIES 


31-7-14 


(1)  The  blood  donation  will  not  be  detrimental  to  the  donor  or  the 
recipient  of  such  blood  or  any  of  its  components;  and 

(2)  The  donation  is  made  not  earlier  than  ten  working  days  before 
the  date  of  the  anticipated  transfusion  and  not  later  than  the  evening 
of  the  fourth  full  working  day  before  the  date  of  the  anticipated 
transfusion. 

(b)  If  the  person  receiving  surgical  or  other  medical  treatment 
requires  more  blood  than  is  furnished  by  the  provided  donor  or  donors, 
then  the  medical  facility  may  utilize  its  regular  sources  to  supply  the 
necessary  amount.  If  less  blood  than  the  amount  that  is  furnished  by 
the  provided  donor  or  donors  is  used  in  the  surgery  or  medical 
treatment,  then  the  excess  blood  may  be  retained  by  the  medical  facility 
or  turned  over  to  a  community  blood  bank. 

(c)  This  Code  section  shall  not  apply  to  any  emergency  surgical  or 
medical  treatment. 

(d)  This  Code  section  shall  not  apply  to  any  medical  facility  which 
does  not  maintain  a  system  for  the  collection,  processing,  and  storage  of 
blood  and  its  component  parts  or  to  any  medical  facility  which  allows 
through  a  community  blood  bank  a  person  to  provide  a  blood  donor  or 
donors  to  furnish  blood  which  may  be  needed  in  the  person’s  surgery  or 
medical  treatment. 

(e)  This  Code  section  shall  not  apply  to  any  person  who  is  under  the 
jurisdiction  of  the  Department  of  Corrections. 

(f)  A  medical  facility  or  licensed  medical  practitioner  providing 
health  care  to  a  person  who  utilizes  the  provisions  of  this  Code  section 
shall  not  be  liable  in  damages  for  injury  or  death  occurring  during  or  as 
a  result  of  the  medical  or  surgical  treatment  if  the  injury  or  death 
results  from  use  of  the  blood  supplied  by  the  donors  selected  by  the 
patient,  unless  that  facility  or  practitioner  is  grossly  negligent  with 
regard  to  such  use. 

(g)  A  medical  facility  or  group  of  medical  facilities  may  organize  and 
operate  short-term  blood  donor  storage  programs  for  the  purpose  of 
perpetuating  a  group  of  donors  of  a  common  blood  type  for  emergency 
and  planned  surgical  needs.  (Code  1981,  §  31-7-14,  enacted  by  Ga.  L. 
1987,  p.  1091,  §  1.) 

Code  Commission  notes.  —  Ga.  L.  ant  to  Code  Section  28-9-5,  the  Code  sec- 
1987,  p.  1091,  §  1  and  Ga.  L.  1987,  p.  tion  enacted  by  Ga.  1987,  p.  1494,  §  1  was 
1494,  §  1  enacted  different  Code  sections  redesignated  as  Code  Section  31-7-15. 
designated  Code  Section  31-7-14.  Pursu- 
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31-7-15.  Review  of  professional  practices  by  a  peer  review  com¬ 
mittee. 

(a)  A  hospital  or  ambulatory  surgical  center  shall  provide  for  the 
review  of  professional  practices  in  the  hospital  or  ambulatory  surgical 
center  for  the  purpose  of  reducing  morbidity  and  mortality  and  for  the 
improvement  of  the  care  of  patients  in  the  hospital  or  ambulatory 
surgical  center.  This  review  shall  include,  but  shall  not  be  limited  to, 
the  following: 

(1)  The  quality  of  the  care  provided  to  patients  as  rendered  in  the 
hospital  or  ambulatory  surgical  center; 

(2)  The  review  of  medical  treatment  and  diagnostic  and  surgical 
procedures  in  order  to  foster  safe  and  adequate  treatment  of  patients 
in  the  hospital  or  ambulatory  surgical  center;  and 

(3)  The  evaluation  of  medical  and  health  care  services  or  the 
qualifications  and  professional  competence  of  persons  performing  or 
seeking  to  perform  such  services. 

(b)  The  functions  required  by  subsection  (a)  of  this  Code  section  may 
be  performed  by  a  “peer  review  committee,”  defined  as  a  committee  of 
physicians  appointed  by  a  state  or  local  or  specialty  medical  society  or 
appointed  by  the  governing  board  or  medical  staff  of  a  licensed  hospital 
or  ambulatory  surgical  center  or  any  other  organization  formed  pursu¬ 
ant  to  state  or  federal  law  and  engaged  by  the  hospital  or  ambulatory 
surgical  center  for  the  purpose  of  performing  such  functions  required  by 
subsection  (a)  of  this  Code  section. 

(c)  Compliance  with  the  above  provisions  of  subsection  (a)  of  this 
Code  section  shall  constitute  a  requirement  for  granting  or  renewing 
the  permit  of  a  hospital  or  ambulatory  surgical  center.  The  functions 
required  by  this  Code  section  shall  be  carried  out  under  the  regulations 
and  supervision  of  the  department. 

(d)  Proceedings  and  records  conducted  or  generated  in  an  attempt  to 
comply  with  the  duties  imposed  by  subsection  (a)  of  this  Code  section 
shall  not  be  subject  to  the  provisions  of  either  Chapter  14  or  Article  4  of 
Chapter  18  of  Title  50. 

(e)  Nothing  in  this  or  any  other  Code  section  shall  be  deemed  to 
require  any  hospital  or  ambulatory  surgical  center  to  grant  medical 
staff  membership  or  privileges  to  any  licensed  practitioner  of  the 
healing  arts.  (Code  1981,  §  31-7-15,  enacted  by  Ga.  L.  1987,  p.  1494, 
§  1.) 

Code  Commission  notes.  —  Ga.  L.  1494,  §  1  enacted  different  Code  sections 
1987,  p.  1091,  §  1  and  Ga.  L.  1987,  p.  designated  Code  Section  31-7-14.  Pursu- 
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ant  to  Code  Section  28-9-5,  the  Code  sec¬ 
tion  enacted  by  Ga.  1987,  p.  1494,  §  1  was 
redesignated  as  Code  Section  31-7-15. 

JUDICIAL  DECISIONS 


What  constitutes  peer  review  re¬ 
cords.  —  Reports  generated  as  part  of  the 
state’s  hospital  licensing  activities,  rather 
than  as  peer  review  activities,  are  not 
protected  from  disclosure  under  the  Open 
Records  Act,  O.C.G.A.  §  50-18-70  et  seq. 
Georgia  Hosp.  Ass’n  v.  Ledbetter,  260  Ga. 
477,  396  S.E.2d  488  (1990). 

Scope  of  peer  review.  —  Nothing  in 
O.C.G.A.  §  31-7-131(3)(B)(vi)  implies  that 
every  part  of  the  review  in  O.C.G.A. 
§  31-7-15  constitutes  peer  review.  Hosp. 
Auth.  v.  Meeks,  285  Ga.  521,  678  S.E.2d 
71  (2009). 

No  expansion  of  civil  immunity  af¬ 
forded  to  peer  review  groups.  — 

O.C.G.A.  §  31-7-15  does  not  expand  the 
privilege  set  forth  in  O.C.G.A. 
§  31-7-133(a)  to  those  proceedings  and 
records  of  a  peer  review  committee  which 
involve  only  the  credentialing  process  and 
not  a  peer  review  function.  The  same 
analysis  is  equally  applicable  in  holding 
that  §  31-7-15  does  not  expand  the  civil 
immunity  otherwise  afforded  to  peer  re¬ 
view  groups  under  O.C.G.A.  §  31-7-132(a) 
so  as  to  include  all  aspects  of  the 
credentialing  process.  Hosp.  Auth.  v. 
Meeks,  285  Ga.  521,  678  S.E.2d  71  (2009). 

State  action  immunity.  —  Action  of 


individual  doctors  on  a  peer  review  com¬ 
mittee  were  actions  of  a  hospital  authority 
for  purposes  of  the  state  action  immunity 
doctrine  and,  thus,  the  members  were 
immune  from  an  antitrust  action  brought 
by  a  doctor  who  was  denied  staff  privi¬ 
leges.  Crosby  v.  Hospital  Auth.,  93  F.3d 
1515  (11th  Cir.  1996),  cert,  denied,  520 
U.S.  1116,  117  S.  Ct.  1246,  137  L.  Ed.  2d 
328  (1997). 

Hospital  bylaws  are  not  contract.  — 

Hospital  bylaws,  by  themselves,  do  not 
constitute  a  contract  per  se  between  the 
hospital  and  the  doctors  because  there  is 
no  mutual  exchange  of  consideration 
which  brought  the  bylaws  into  existence. 
Robles  v.  Humana  Hosp.  Cartersville,  785 
F.  Supp.  989  (N.D.  Ga.  1992). 

Bylaws  may  be  enforced  by  injunc¬ 
tion.  —  Hospital  is  bound  by  the  bylaws 
the  hospital  creates  and  if  the  hospital 
does  not  follow  the  procedures  established 
by  the  bylaws,  the  court  can  enjoin  the 
hospital  to  follow  those  procedures.  Robles 
v.  Humana  Hosp.  Cartersville,  785  F. 
Supp.  989  (N.D.  Ga.  1992). 

Cited  in  Hosp.  Auth.  of  Valdosta  v. 
Meeks,  294  Ga.  App.  629,  669  S.E.2d  667 
(2008). 


RESEARCH  REFERENCES 


ALR.  —  Right  of  voluntary  disclosure  of 
privileged  proceedings  of  hospital  medical 
review  or  doctor  evaluation  processes,  60 
ALR4th  1273. 


Scope  and  extent  of  protection  from  dis¬ 
closure  of  medical  peer  review  proceed¬ 
ings  relating  to  claim  in  medical  malprac¬ 
tice  action,  69  ALR5th  559. 


31-7-16.  Determination  or  pronouncement  of  death  of  patient 
who  died  in  facility  classified  as  nursing  home. 


When  a  patient  dies  in  any  facility  classified  as  a  nursing  home  by  the 
department  and  operating  under  a  permit  issued  by  the  department,  a 
physician  assistant  or  a  registered  professional  nurse  licensed  in  this 
state  and  employed  by  such  nursing  home  at  the  time  of  apparent  death 
of  such  person,  in  the  absence  of  a  physician,  may  make  the  determi¬ 
nation  and  pronouncement  of  the  death  of  said  patient;  provided, 
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however,  that,  when  said  patient  is  a  registered  organ  donor,  only  a 
physician  may  make  the  determination  or  pronouncement  of  death; 
provided,  further,  that  when  it  appears  that  a  patient  died  from  other 
than  natural  causes,  only  a  physician  may  make  the  determination  or 
pronouncement  of  death.  Such  determination  or  pronouncement  shall 
be  made  in  writing  on  a  form  approved  by  the  department.  (Code  1981, 
§  31-7-16,  enacted  by  Ga.  L.  1996,  p.  1243,  §  1;  Ga.  L.  2009,  p.  859, 
§  3/HB  509.) 

31-7-17.  Licensure  and  regulation  of  hospitals  and  related  insti¬ 
tutions  transferred  to  Department  of  Community 
Health. 

(a)  Effective  July  1,  2009,  all  matters  relating  to  the  licensure  and 
regulation  of  hospitals  and  related  institutions  pursuant  to  this  article 
shall  be  transferred  from  the  Department  of  Human  Resources  (now 
known  as  the  Department  of  Human  Services)  to  the  Department  of 
Community  Health. 

(b)  The  Department  of  Community  Health  shall  succeed  to  all  rules, 
regulations,  policies,  procedures,  and  administrative  orders  of  the 
Department  of  Human  Resources  that  are  in  effect  on  June  30,  2009,  or 
scheduled  to  go  into  effect  on  or  after  July  1,  2009,  and  which  relate  to 
the  functions  transferred  to  the  Department  of  Community  Health 
pursuant  to  this  Code  section  and  shall  further  succeed  to  any  rights, 
privileges,  entitlements,  obligations,  and  duties  of  the  Department  of 
Human  Resources  that  are  in  effect  on  June  30,  2009,  which  relate  to 
the  functions  transferred  to  the  Department  of  Community  Health 
pursuant  to  this  Code  section.  Such  rules,  regulations,  policies,  proce¬ 
dures,  and  administrative  orders  shall  remain  in  effect  until  amended, 
repealed,  superseded,  or  nullified  by  the  Department  of  Community 
Health  by  proper  authority  or  as  otherwise  provided  by  law. 

(c)  The  rights,  privileges,  entitlements,  and  duties  of  parties  to 
contracts,  leases,  agreements,  and  other  transactions  entered  into 
before  July  1,  2009,  by  the  Department  of  Human  Resources  which 
relate  to  the  functions  transferred  to  the  Department  of  Community 
Health  pursuant  to  this  Code  section  shall  continue  to  exist;  and  none 
of  these  rights,  privileges,  entitlements,  and  duties  are  impaired  or 
diminished  by  reason  of  the  transfer  of  the  functions  to  the  Department 
of  Community  Health.  In  all  such  instances,  the  Department  of  Com¬ 
munity  Health  shall  be  substituted  for  the  Department  of  Human 
Resources,  and  the  Department  of  Community  Health  shall  succeed  to 
the  rights  and  duties  under  such  contracts,  leases,  agreements,  and 
other  transactions. 

(d)  All  persons  employed  by  the  Department  of  Human  Resources  in 
capacities  which  relate  to  the  functions  transferred  to  the  Department 
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of  Community  Health  pursuant  to  this  Code  section  on  June  30,  2009, 
shall,  on  July  1,  2009,  become  employees  of  the  Department  of  Com¬ 
munity  Health  in  similar  capacities,  as  determined  by  the  commis¬ 
sioner  of  community  health.  Such  employees  shall  be  subject  to  the 
employment  practices  and  policies  of  the  Department  of  Community 
Health  on  and  after  July  1,  2009,  but  the  compensation  and  benefits  of 
such  transferred  employees  shall  not  be  reduced  as  a  result  of  such 
transfer.  Employees  who  are  subject  to  the  rules  of  the  State  Personnel 
Board  and  who  are  transferred  to  the  department  shall  retain  all 
existing  rights  under  such  rules.  Retirement  rights  of  such  transferred 
employees  existing  under  the  Employees’  Retirement  System  of  Georgia 
or  other  public  retirement  systems  on  June  30,  2009,  shall  not  be 
impaired  or  interrupted  by  the  transfer  of  such  employees  and  mem¬ 
bership  in  any  such  retirement  system  shall  continue  in  the  same 
status  possessed  by  the  transferred  employees  on  June  30,  2009. 
Accrued  annual  and  sick  leave  possessed  by  said  employees  on  June  30, 
2009,  shall  be  retained  by  said  employees  as  employees  of  the  Depart¬ 
ment  of  Community  Health.  (Code  1981,  §  31-7-17,  enacted  by  Ga.  L. 

2008,  p.  12,  §  2-14/SB  433;  Ga.  L.  2009,  p.  453,  §  1-28/HB  228;  Ga.  L. 

2009,  p.  745,  §  2/SB  97;  Ga.  L.  2012,  p.  446,  §  2-37/HB  642.) 


The  2012  amendment,  effective  July 
1,  2012,  in  subsection  (d),  in  the  third 
sentence,  deleted  “and  thereby  under  the 
State  Personnel  Administration”  following 
“State  Personnel  Board”  and  substituted 
“under  such  rules”  for  “under  the  State 
Personnel  Administration”. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2008,  Code 
Section  31-7-17,  as  enacted  by  Ga.  L. 
2008,  p.  520,  §  1,  was  redesignated  as 
Code  Section  31-7-18. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  446, 
§  3-1/HB  642,  not  codified  by  the  General 


Assembly,  provides  that:  “Personnel, 
equipment,  and  facilities  that  were  as¬ 
signed  to  the  State  Personnel  Administra¬ 
tion  as  of  June  30,  2012,  shall  be  trans¬ 
ferred  to  the  Department  of 
Administrative  Services  on  the  effective 
date  of  this  Act.”  This  Act  became  effective 
July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 


31-7-18.  Influenza  vaccinations  for  discharged  patients  aged  65 
and  older;  vaccinations  or  other  measures  for  health 
care  workers  and  other  employees  in  hospitals;  immu¬ 
nity  from  liability;  standing  orders. 


(a)  Prior  to  discharging  any  inpatient  who  is  65  years  of  age  or  older, 
a  hospital  shall  offer  the  inpatient  vaccinations  for  the  influenza  virus 
and  pneumococcal  disease  in  accordance  with  the  recommendations  of 
the  Centers  for  Disease  Control  and  Prevention  and  any  applicable 
rules  and  regulations  of  the  department,  unless  contraindicated  and 
contingent  on  availability  of  such  vaccine.  A  hospital  may  offer  other 
patients  such  vaccinations  in  accordance  with  the  recommendations  of 
the  Centers  for  Disease  Control  and  Prevention  and  any  applicable 
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rules  and  regulations  of  the  department.  The  vaccinations  may  be 
administered  pursuant  to  a  standing  order  that  has  been  approved  by 
the  hospital’s  medical  staff. 

(b)  A  hospital  shall  annually  offer  to  its  health  care  workers  and 
other  employees  who  have  direct  contact  with  patients,  at  no  cost, 
vaccinations  for  the  influenza  virus  in  accordance  with  the  recommen¬ 
dations  of  the  Centers  for  Disease  Control  and  Prevention,  subject  to 
availability  of  the  vaccine.  A  hospital  may  offer  to  its  health  care 
workers  and  other  employees  any  other  vaccination,  test,  or  prophylac¬ 
tic  measure  required  or  recommended  by,  and  in  accordance  with  the 
recommendations  of,  the  Centers  for  Disease  Control  and  Prevention. 
All  such  vaccinations,  tests,  or  prophylactic  measures  may  be  offered  or 
administered  pursuant  to  standing  orders  approved  by  the  hospital’s 
medical  staff  to  ensure  the  safety  of  employees,  patients,  visitors,  and 
contractors. 

(c)  A  hospital  or  health  care  provider  acting  in  good  faith  and  in 
accordance  with  generally  accepted  health  care  standards  applicable  to 
such  hospital  or  health  care  provider  shall  not  be  subject  to  adminis¬ 
trative,  civil,  or  criminal  liability  or  to  discipline  for  unprofessional 
conduct  for  complying  with  the  requirements  of  this  Code  section. 

(d)  Nothing  in  this  Code  section  shall  restrict  or  limit  the  use  of 
standing  orders  in  hospitals  for  any  other  lawful  purpose.  (Code  1981, 
§  31-7-18,  enacted  by  Ga.  L.  2008,  p.  520,  §  1/HB  1105;  Ga.  L.  2009,  p. 
184,  §  2/HB  217;  Ga.  L.  2010,  p.  529,  §  1/HB  1179.) 


The  2010  amendment,  effective  July 
1,  2010,  substituted  the  present  provi¬ 
sions  of  subsection  (b)  for  the  former  pro¬ 
visions,  which  read:  “A  hospital  may  offer 
to  its  health  care  workers  any  vaccination, 
test,  or  prophylactic  measure  required  or 
recommended  by,  and  in  accordance  with, 
the  recommendations  of  the  Centers  for 
Disease  Control  and  Prevention  pursuant 
to  standing  orders  approved  by  the  hospi¬ 


tal’s  medical  staff  to  ensure  the  safety  of 
employees,  patients,  visitors,  and  contrac¬ 
tors.” 

Cross  references.  —  Influenza  vaccine 
protocol  agreements,  §  43-34-26.1. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2008,  Code 
Section  31-7-17,  as  enacted  by  Ga.  L. 
2008,  p.  520,  §  1,  was  redesignated  as 
Code  Section  31-7-18. 


ARTICLE  2 

GEORGIA  BUILDING  AUTHORITY  (HOSPITAL) 

RESERVED 


31-7-20  through  31-7-40. 

Repealed  by  Ga.  L.  2008,  p.  224,  §  2/SB  130,  effective  July  1,  2008. 

Editor’s  notes.  —  This  article  con-  Authority  (Hospital),  and  was  based  on 
sisted  of  Code  Sections  31-7-20  through  Ga.  L.  1939,  p.  144,  §§  1-17,  19;  Ga.  L. 
31-7-40,  relating  to  the  Georgia  Building  1941,  p.  250,  §§  1,  4;  Ga.  L.  1946,  p.  56, 
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§  1;  Ga.  L.  1951,  p.  22,  §  1;  Ga.  L.  1953,  p. 
357,  §  1;  Ga.  L.  1960,  p.  48,  §  1;  Ga.  L. 
1964,  p.  95,  §§  1-3;  Ga.  L.  1964,  p.  666, 
§  1;  Ga.  L.  1966,  p.  302,  §  1;  Ga.  L.  1967, 
p.  852,  §  1;  Ga.  L.  1967,  p.  860,  §§  1-4; 
Ga.  L.  1967,  p.  862,  §  1;  Ga.  L.  1970,  p. 


159,  §  1;  Ga.  L.  1972,  p.  1015,  §  417;  Ga. 
L.  1983,  p.  3,  §  55;  Ga.  L.  1985,  p.  149, 
§  31;  Ga.  L.  1988,  p.  426,  §  1;  Ga.  L.  1991, 
p.  94,  §  31;  Ga.  L.  1993,  p.  1402,  §  18;  Ga. 
L.  1996,  p.  6,  §  31;  Ga.  L.  2001,  p.  4,  §  31. 


ARTICLE  3 

GRANTS  FOR  CONSTRUCTION  AND  MODERNIZATION  OF 

MEDICAL  FACILITIES 


JUDICIAL  DECISIONS 

Cited  in  Brown  v.  Wright,  231  Ga.  686, 

203  S.E.2d  487  (1974). 

31-7-50.  Authorization  of  grants-in-aid. 

The  state  is  authorized  to  make  grants  to  any  county,  municipality,  or 
any  combination  thereof  or  to  any  hospital  authority  to  assist  in  the 
construction  and  modernization  of  publicly  owned  and  publicly  oper¬ 
ated  medical  facilities,  auxiliary  medical  facilities,  mental  retardation 
centers,  and  mental  health  centers  as  defined  in  Code  Section  31-7-51. 
The  amount  of  the  grant  shall  be  determined  in  accordance  with  Code 
Sections  31-7-52  and  31-7-53.  (Ga.  L.  1949,  p.  263,  §  1;  Ga.  L.  1953, 
Jan.-Feb.  Sess.,  p.  214,  §  1;  Ga.  L.  1955,  p.  410,  §  1;  Code  1933, 
§  88-2101,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1966,  p.  716,  §  1.) 

31-7-51.  Definitions. 

(a)  As  used  in  this  article,  the  term: 

(1)  “Auxiliary  medical  facilities”  means  diagnostic  and  treatment 
facilities,  nursing  homes,  chronic  illness  hospitals,  and  rehabilitation 
centers. 

(2)  “Construction  project”  means  a  program  for  the  construction  of 
any  medical  facility  or  auxiliary  medical  facility,  mental  retardation 
center,  or  mental  health  center,  as  evidenced  by  the  approval  of  a 
project  under  Title  VI  or  Title  VII,  Public  Health  Service  Act,  as  now 
or  hereafter  amended. 

(3)  “Hospital  authority”  means  any  hospital  authority  created 
under  the  “Hospital  Authorities  Law,”  Article  4  of  this  chapter,  as  now 
or  hereafter  amended. 

(4)  “Medical  facilities”  means  general  hospitals,  psychiatric  hospi¬ 
tals,  nurse  training  facilities,  tuberculosis  hospitals,  and  public 
health  centers. 
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(5)  “Mental  health  center”  means  a  facility  providing  services  for 
the  prevention  or  diagnosis  of  mental  illness,  or  care  and  treatment 
of  mentally  ill  patients,  or  rehabilitation  of  such  persons,  which 
services  are  provided  principally  for  persons  residing  in  a  particular 
community  or  communities  in  or  near  which  the  facility  is  situated. 

(6)  “Mental  retardation  center”  means  a  facility  specially  designed 
for  the  diagnosis,  treatment,  education,  training,  or  custodial  care  of 
the  mentally  retarded,  including  facilities  for  training  specialists  and 
sheltered  workshops  for  the  mentally  retarded  but  only  if  such 
workshops  are  part  of  the  facilities  which  provide  or  will  provide 
comprehensive  services  for  the  mentally  retarded. 

(7)  “Modernization  project”  means  the  alteration,  major  repair, 
remodeling,  replacement,  and  renovation  of  existing  buildings  (in¬ 
cluding  original  equipment  thereof)  and  replacement  of  obsolete, 
built-in  equipment  of  existing  buildings,  as  evidenced  by  the  approval 
of  a  project  under  Title  VI  or  Title  VII  of  the  Public  Health  Service 
Act,  as  now  or  hereafter  amended. 

(8)  “Publicly  operated”  means  operated  by  a  county,  municipality, 
hospital  authority,  or  any  combination  thereof. 

(9)  “Publicly  owned”  means  that  a  county,  municipality,  hospital 
authority,  or  any  combination  thereof  holds  title  to  or  has  a  long-term 
lease  acceptable  to  the  state  agency  on  the  property  on  which  the 
construction  or  modernization  is  proposed. 

(10)  “State  agency”  means  the  State  Health  Planning  and  Devel¬ 
opment  Agency  or  any  successor  designated  as  the  agency  of  state 
government  to  administer  the  state  construction  and  modernization 
plan  and  receive  funds  pursuant  to  Titles  VI  and  VII  of  the  Public 
Health  Service  Act,  as  amended. 


(b)  The  terms  “hospital,”  “psychiatric  hospital,”  “nurse  training  facil¬ 
ities,”  “public  health  center,”  “rehabilitation  facility,”  “nursing  home,” 
“chronic  illness  hospital,”  “long-term  care  facility,”  “mental  retardation 
center,”  “mental  health  center,”  “construction,”  “cost  of  construction,” 
“modernization,”  and  “cost  of  modernization”  shall  have  meanings 
consistent  with  those  respectively  ascribed  to  them  in  Titles  VI  and  VII 
of  the  Public  Health  Service  Act,  as  now  or  hereafter  amended.  (Code 
1933,  §  88-2102,  enacted  by  Ga.  L.  1966,  p.  716,  §  1;  Ga.  L.  1996,  p.  6, 
31.) 


U.S.  Code.  —  Titles  VI  and  VII  of  the  fied  as  42  U.S.C.  §  291  et  seq.  and  42 

Public  Health  Service  Act,  as  amended,  U.S.C.  §  292a  et  seq.,  respectively, 

referred  to  in  this  Code  section,  are  codi- 
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JUDICIAL  DECISIONS 

Cited  in  Tift  County  Hosp.  Auth.  v. 

MRS  of  Tifton,  Ga.,  Inc.,  255  Ga.  164,  335 
S.E.2d  546  (1985). 

31-7-52.  Amounts  of  grants  for  construction  and  modernization. 

(a)  Grants  for  construction  projects  or  modernization  projects  made 
from  state  appropriations  pursuant  to  this  article  shall  be  in  an  amount 
equal  to  one-third  of  the  allowable  cost  of  the  project,  except  as 
otherwise  provided  in  this  article. 

(b)  In  the  event  that  state  funds  appropriated  or  otherwise  made 
available  during  a  given  fiscal  year  for  construction  or  modernization 
are  not  sufficient  to  match  available  federal  funds,  the  state  agency 
shall  be  empowered  to: 

(1)  Reduce  the  percentage  of  contribution  by  the  state  below 
one-third  of  the  allowable  cost  of  the  project  in  order  to  obtain  the 
optimum  amount  of  construction  with  funds  available;  and 

(2)  At  its  option,  annually  establish  a  ceiling  which  shall  be  the 
maximum  amount  that  can  be  allotted  to  each  or  any  medical  facility 
project  approved  in  the  given  fiscal  year,  provided  that  any  ceiling  so 
established  shall  not  result  in  the  allotment  to  a  medical  facility 
project  of  an  amount  greater  than  the  one-third  of  allowable  cost 
specified  in  subsection  (a)  of  this  Code  section. 

(c)  The  aggregate  of  federal  and  state  funds  granted  to  publicly 
owned  and  publicly  operated  construction  or  modernization  projects 
shall  be  66  2/3  percent  unless  state  funds  are  inadequate  to  obtain 
optimum  construction,  in  which  event  the  state  agency  is  authorized  to 
establish  an  aggregate  less  than  66  2/3  percent. 

(d)  In  the  event  an  aggregate  of  federal  and  state  funds  is  established 
at  less  than  66  2/3  percent,  the  state  agency  is  authorized  to  establish 
a  matching  formula  for  any  category  of  construction  which  is  different 
from  any  other  matching  formula  for  any  other  category  of  construction; 
the  state  agency  is  further  authorized  to  establish  a  matching  formula 
for  any  category  of  modernization  which  is  different  from  the  matching 
formula  for  construction  projects.  (Ga.  L.  1949,  p.  263,  §  1;  Ga.  L.  1953, 
Jan.-Feb.  Sess.,  p.  214,  §  1;  Ga.  L.  1955,  p.  410,  §  1;  Code  1933, 
§  88-2103,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1966,  p.  716,  §  1; 
Ga.  L.  1969,  p.  715,  §§  4,  5.) 

31-7-53.  Matching  formula;  priority  system;  use  of  earnings; 
approval  of  federal  grant. 

(a)  The  state  agency  shall  establish  a  matching  formula  for  each 
construction  and  modernization  category  by  fiscal  year.  Any  change  in 
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a  matching  formula  shall  apply  in  the  same  manner  to  each  construc¬ 
tion  and  modernization  project  within  the  category  approved  during  the 
fiscal  year. 

(b)  Grants  made  pursuant  to  this  article  shall  be  in  accordance  with 
the  priority  system  as  approved  by  the  state  agency  and  the  United 
States  secretary  of  health  and  human  services. 

(c)  No  part  of  the  net  earnings  of  publicly  owned  and  publicly 
operated  medical  facilities,  auxiliary  medical  facilities,  mental  retarda¬ 
tion  centers,  and  mental  health  centers  constructed  with  the  assistance 
of  a  grant  under  this  article  shall  inure  to  the  benefit  of  any  private 
corporation  or  individual. 

(d)  Any  grant  made  pursuant  to  this  article  shall  be  contingent  upon 
the  approval  for  that  project  of  a  federal  grant  approved  by  the  United 
States  secretary  of  health  and  human  services  under  either  Title  VI  or 
Title  VII  of  the  Public  Health  Service  Act,  as  now  or  hereafter  amended. 
(Ga.  L.  1949,  p.  263,  §  1;  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  214,  §  1;  Ga. 
L.  1955,  p.  410,  §  1;  Code  1933,  §  88-2105,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Code  1933,  §  88-2104,  enacted  by  Ga.  L.  1966,  p.  716,  §  1;  Ga. 
L.  1982,  p.  3,  §  31;  Ga.  L.  1992,  p.  6,  §  31.) 

U.S.  Code.  —  Titles  VI  and  VII  of  the  as  42  U.S.C.  §  291  et  seq.  and  42  U.S.C. 
Public  Health  Service  Act,  as  amended,  §  292a  et  seq.,  respectively, 
referred  to  in  subsection  (d),  are  codified 

31-7-54.  Manner  of  expenditure  of  construction  funds. 

In  order  to  assist  the  several  counties,  municipalities,  or  any  combi¬ 
nation  thereof  or  any  hospital  authorities  created  under  the  “Hospital 
Authorities  Law,”  Article  4  of  this  chapter,  such  funds  as  are  appropri¬ 
ated  for  each  fiscal  year  for  the  construction  of  publicly  owned  and 
publicly  operated  medical  facilities,  auxiliary  medical  facilities,  mental 
retardation  centers,  and  mental  health  centers  shall  be  expended  in 
accordance  with  the  provisions  of  this  article.  (Ga.  L.  1949,  p.  263,  §  2; 
Ga.  L.  1955,  p.  410,  §  2;  Code  1933,  §  88-2106,  enacted  by  Ga.  L.  1964, 
p.  499,  §  1;  Code  1933,  §  88-2105,  enacted  by  Ga.  L.  1966,  p.  716,  §  1.) 

31-7-55.  Administration  of  state  funds. 

The  state  agency  is  to  be  the  sole  agency  for  the  administration  of 
state  funds  pursuant  to  this  article.  The  administration  of  such  funds 
shall  be  in  direct  conjunction  with  that  of  federal  funds  under  Titles  VI 
and  VII  of  the  Public  Health  Service  Act,  as  now  or  hereafter  amended. 
(Ga.  L.  1949,  p.  263,  §  3;  Ga.  L.  1955,  p.  410,  §  3;  Code  1933,  §  88-2107, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code  1933,  §  88-2106,  enacted  by 
Ga.  L.  1966,  p.  716,  §  1.) 
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U.S.  Code.  —  Titles  VI  and  VII  of  the  fied  as  42  U.S.C.  §  291  et  seq.  and  42 
Public  Health  Service  Act,  as  amended,  U.S.C.  §  292a  et  seq.,  respectively, 
referred  to  in  this  Code  section,  are  codi- 

31-7-56.  Adherence  to  federal  law  and  regulations. 

The  establishment  of  hospital  service  areas,  the  determination  of 
relative  need,  the  priority  of  projects,  and  the  standards  of  construction 
shall  be  consistent  with  Titles  VI  and  VII  of  the  Public  Health  Service 
Act,  as  now  or  hereafter  amended,  and  the  federal  regulations  pre¬ 
scribed  thereunder.  (Ga.  L.  1949,  p.  263,  §  5;  Ga.  L.  1955,  p.  410,  §  5; 
Code  1933,  §  88-2108,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code  1933, 
§  88-2107,  enacted  by  Ga.  L.  1966,  p.  716,  §  1.) 

U.S.  Code.  —  Titles  VI  and  VII  of  the  fied  as  42  U.S.C.  §  291  et  seq.  and  42 
Public  Health  Service  Act,  as  amended,  U.S.C.  §  292a  et  seq.,  respectively, 
referred  to  in  this  Code  section,  are  codi- 

31-7-57.  Procedure  for  grants  to  sponsors  of  construction  proj¬ 
ects;  injunction  of  operation  by  transferee  in  violation 
of  article. 

(a)  For  each  construction  project,  there  shall  be  submitted  to  the 
state  agency  an  application  for  state  funds. 

(b)  Upon  approving  an  application  under  this  Code  section,  the  state 
agency  shall  submit  a  budget  request  to  the  Office  of  Planning  and 
Budget,  based  upon  such  application.  Approval  by  the  Office  of  Plan¬ 
ning  and  Budget  shall  constitute  an  obligation  of  the  state. 

(c)  Payments  to  the  sponsor  of  a  construction  project  shall  be  made  in 
installments  as  construction  progresses  at  intervals  to  be  determined  at 
the  discretion  of  the  state  agency;  and  the  state  agency  shall  have  the 
right  to  inspect  and  audit  records  and  accounts  of  the  sponsor  as  a 
condition  precedent  to  making  payments. 

(d)  If  any  publicly  owned  and  publicly  operated  medical  facility, 
auxiliary  medical  facility,  mental  retardation  center,  or  mental  health 
center  for  which  funds  have  been  paid  under  this  Code  section  shall  be 
leased  to  any  corporation,  person,  organization,  or  body  other  than  one 
eligible  to  receive  a  grant  under  this  article  or  shall  be  sold  or  used  for 
any  purpose  contrary  to  the  provision  under  which  the  grant  was  made, 
at  any  time  within  20  years  after  completion  of  construction,  and  such 
change  in  lease,  sale,  or  use  is  not  approved  by  the  state  agency,  such 
agency  may  bring  an  equitable  proceeding  for  writ  of  injunction  against 
any  person,  firm,  corporation,  or  organization  operating  in  violation  of 
this  article.  The  proceedings  shall  be  filed  in  the  county  in  which  such 
persons  reside  or,  in  the  case  of  a  firm  or  corporation,  where  such  firm 
or  corporation  maintains  its  principal  office;  and,  unless  it  is  shown  that 
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such  person,  firm,  or  corporation  which  has  leased  such  medical  facility, 
auxiliary  medical  facility,  mental  retardation  center,  or  mental  health 
center  would  have  been  eligible  to  accept  the  grant-in-aid  from  the  state 
in  the  first  instance  and  the  lease  has  been  approved  by  the  state 
agency  or  the  sale  or  use  has  been  approved  by  such  agency,  the  writ  of 
injunction  shall  issue  and  such  person,  firm,  or  corporation  shall  be 
perpetually  enjoined  throughout  the  state  from  operating  in  violation  of 
the  provisions  set  out  above.  It  shall  not  be  necessary  in  order  to  obtain 
the  equitable  relief  provided  in  this  subsection  that  the  state  agency 
show  that  such  person,  firm,  or  corporation  is  ineligible  nor  to  prove 
that  there  is  no  adequate  remedy  at  law.  In  addition,  the  state  agency 
shall  be  entitled  to  bring  an  action  and  recover  from  the  transferor  and 
transferee  of  any  facility  specified  above  such  percentage  of  the  value  of 
the  facility  as  the  state  grant  bore  toward  the  total  construction  cost  of 
that  facility  as  determined  by  agreement  of  the  parties  or  by  action 
brought  in  court.  (Ga.  L.  1949,  p.  263,  §  7;  Ga.  L.  1955,  p.  410,  §  6;  Code 
1933,  §  88-2109,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code  1933, 
§  88-2108,  enacted  by  Ga.  L.  1966,  p.  716,  §  1;  Ga.  L.  1985,  p.  149, 
§  31.) 


COUNTY  AND  MUNICIPAL 

Cross  references.  —  Use  of  excess 
proceeds  of  bonds  issued  by  county  or 
municipal  corporation  to  match  state  and 
federal  contributions  to  build  and  equip 
hospital  in  such  county  or  municipal  cor¬ 
poration,  §  36-60-7. 

Law  reviews.  —  For  article  noting  the 
exclusion  of  public  authorities  from  the 

JUDICIAL 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Ga.  L.  1941,  p.  241,  as 
amended,  which  was  subsequently  re¬ 
pealed  but  was  succeeded  by  provisions  in 
this  article,  are  included  in  the  annota¬ 
tions  for  this  article. 

Georgia  Hospital  Authorities  Law, 
O.C.G.A.  §  31-7-70  et  seq.,  is  constitu¬ 
tional.  Cheely  v.  State,  251  Ga.  685,  309 
S.E.2d  128  (1983). 

Hospital  authorities  created  under 
the  law  are  local,  not  state,  instru¬ 
mentalities.  Fulton-DeKalb  Hosp.  Auth. 
v.  Gaither,  241  Ga.  572,  247  S.E.2d  89 
(1978). 


LE  4 

HOSPITAL  AUTHORITIES 

Georgia  Administrative  Procedure  Act, 
see  1  Ga.  St.  B.J.  269  (1965).  For  article 
surveying  legislative  and  judicial  develop¬ 
ments  in  Georgia  local  government  law  for 
1978-79,  see  31  Mercer  L.  Rev.  155  (1979). 
For  annual  survey  of  local  government 
law,  see  38  Mercer  L.  Rev.  289  (1986). 

DECISIONS 

Hospital  authority  was  a  local,  not 
state,  instrumentality,  and  was  not  enti¬ 
tled  to  immunity  under  the  Eleventh 
Amendment  in  a  federal  civil  rights  act 
suit  brought  by  a  paramedic  against  the 
authority.  Baxter  v.  Fulton-DeKalb  Hosp. 
Auth.,  764  F.  Supp.  1510  (N.D.  Ga.  1991). 

Hospital  authority  not  within 
workers’  compensation  definition  of 
“employer”.  —  Local  hospital  authority 
is  an  instrumentality  of  the  county  and 
not  of  the  state  and,  therefore,  it  is  not 
covered  by  Workmen’s  (now  Workers’) 
Compensation  Law  under  the  law’s  defi¬ 
nition  of  “employer”  as  a  state  instrumen¬ 
tality.  Fulton-DeKalb  Hosp.  Auth.  v. 
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Gaither,  241  Ga.  572,  247  S.E.2d  89 
(1978). 

Hospital  authorities  are  subject  to 
“open  records”  law.  Cox  Enters.,  Inc.  v. 
Carroll  City/County  Hosp.  Auth.,  247  Ga. 
39,  273  S.E.2d  841  (1981). 

Hospitals  operated  by  authorities 
are  subject  to  examination  by  grand 
juries  as  facilities  of  county.  Cox  Enters., 
Inc.  v.  Carroll  City/County  Hosp.  Auth., 
247  Ga.  39,  273  S.E.2d  841  (1981). 

Hospital  authorities  are  exempt 
from  sales  and  use  taxes.  Cox  Enters., 
Inc.  v.  Carroll  City/County  Hosp.  Auth., 
247  Ga.  39,  273  S.E.2d  841  (1981). 

Hospital  authorities  are  exempt 
from  Georgia  Business  Corporation 
Code.  —  Phrase  “corporations  engaged  in 
any  business”  in  Ga.  L.  1975,  p.  190,  §  1 
(see  O.C.G.A.  §  34-9-4)  includes  only 
those  corporations  governed  by  the  Geor¬ 
gia  Business  Corporation  Code  (see 
O.C.G.A.  Ch.  2,  T.  14).  Hospital  authori¬ 
ties  are  not  governed  by  the  Georgia  Busi¬ 
ness  Corporation  Code,  but  are  expressly 
exempted  therefrom.  Fulton-DeKalb 
Hosp.  Auth.  v.  Gaither,  241  Ga.  572,  247 
S.E.2d  89  (1978). 

Exemption  from  ad  valorem  taxa¬ 
tion.  —  Hospital  authority  property  is 
public  property  and,  as  such,  is  exempt 
from  ad  valorem  taxation.  Cox  Enters., 
Inc.  v.  Carroll  City/County  Hosp.  Auth., 
247  Ga.  39,  273  S.E.2d  841  (1981). 

Hospital  authority  cannot  sue  for 
libel.  Cox  Enters.,  Inc.  v.  Carroll  City/ 
County  Hosp.  Auth.,  247  Ga.  39,  273 
S.E.2d  841  (1981). 

Hospital  authorities  subject  to  neg¬ 
ligence  suits  by  patients.  —  Hospital 
authority  is  subject  to  suit  for  damages 
resulting  from  personal  injury  the  hospi¬ 
tal  negligently  inflicts  upon  one  of  the 
hospital’s  patients  or  for  the  negligent 


actions  of  the  hospital’s  agents,  servants, 
or  employees.  Hospital  Auth.  v.  Shubert, 
96  Ga.  App.  222,  99  S.E.2d  708  (1957) 
(decided  under  former  Ga.  L.  1941,  p.  241, 
as  amended);  but  see  Hall  v.  Hospital 
Auth.,  93  Ga.  App.  319,  91  S.E.2d  530 
(1956). 

Hospital  authority  is  subject  to  suit  for 
damages  for  personal  injuries  to  patients 
resulting  from  negligence  of  the  hospital’s 
agents,  servants,  or  employees.  Hospital 
Auth.  v.  Misfeldt,  99  Ga.  App.  702,  109 
S.E.2d  816  (1959)  (decided  under  former 
Ga.  L.  1941,  p.  241,  as  amended);  but  see 
Hall  v.  Hospital  Auth.,  93  Ga.  App.  319,  91 
S.E.2d  530  (1956). 

Hospital  authority  not  subject  to 
tort  suits.  —  State  has  right  to  delegate 
to  public  corporation  the  governmental 
right  and  duty  which  the  state  has  to 
protect  and  preserve  the  health  of  the 
state’s  citizens;  when  the  state  properly 
does  so  the  corporation  maintaining  and 
operating  a  hospital  under  such  delegated 
authority,  not  for  profit,  is  in  the  exercise 
of  a  governmental  function  and  not  sub¬ 
ject  to  suit  in  a  tort  action.  Hall  v.  Hospital 
Auth.,  93  Ga.  App.  319,  91  S.E.2d  530 
(1956)  (decided  under  former  Ga.  L.  1941, 
p.  241,  as  amended);  but  see  Hospital 
Auth.  v.  Shubert,  96  Ga.  App.  222,  99 
S.E.2d  708  (1957);  Hospital  Auth.  v. 
Misfeldt,  99  Ga.  App.  702,  109  S.E.2d  816 
(1959). 

Hospital  authorities  established  pursu¬ 
ant  to  the  Hospital  Authorities  Law, 
O.C.G.A.  §  31-7-70  et  seq.,  are  entitled  to 
the  defense  of  governmental  immunity 
except  to  the  extent  there  has  been  a 
waiver  under  the  state  constitution.  Hos¬ 
pital  Auth.  v.  Litterilla,  199  Ga.  App.  345, 
404  S.E.2d  796  (1991). 

Cited  in  Medical  Ctr.  Hosp.  Auth.  v. 
Andrews,  162  Ga.  App.  687,  292  S.E.2d 
197  (1982). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Hospital  authority  within  defini¬ 
tion  of  an  operation  for  purely  chari¬ 
table  purposes.  —  County  hospital  au¬ 
thority  established  and  operated 
pursuant  to  provisions  of  the  Hospital 
Authorities  Law  comes  within  definition 


of  an  operation  for  purely  charitable  pur¬ 
poses.  1968  Op.  Att’y  Gen.  No.  68-280. 

Applicability  of  Fair  Labor  Stan¬ 
dards  Act  to  employees  of  hospital 
authorities.  —  Hospital  authorities  are 
subject  to  minimum  wage  and  maximum 
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hours  provisions  of  Fair  Labor  Standards 
Act,  29  U.S.C.,  with  respect  to  employees 
employed  in  any  hospital  or  related  insti¬ 
tution,  school  for  physically  or  mentally 
handicapped  or  gifted  children,  or  any 
institution  of  higher  learning.  1965-66  Op. 
Att’y  Gen.  No.  66-249. 

State  has  no  jurisdiction  over 
county  hospital  authority  except 
state  auditor  prescribes  forms  for  an¬ 
nual  report.  1945-47  Op.  Att’y  Gen.  p. 
65. 

County  hospital  authority  is  autho¬ 
rized  to  make  term  loans.  1969  Op. 
Att’y  Gen.  No.  69-9. 

Authority  may  contract  with  pri¬ 
vate  ambulance  service  for  back-up 
service.  —  Hospital  Authority  may  enter 
into  contract  with  private  ambulance  ser¬ 
vice,  on  trip  by  trip  basis,  to  provide  for 
back-up  ambulance  service  for  the  Author¬ 
ity.  1970  Op.  Att’y  Gen.  No.  70-200. 

Local  government  investment  pool. 

—  Hospital  authorities  created  pursuant 
to  O.C.G.A.  Art.  4,  Ch.  7,  T.  31  are  not 
eligible  to  participate  in  the  local  govern¬ 
ment  investment  pool  created  by  O.C.G.A. 
§  36-83-8.  1982  Op.  Att’y  Gen.  No.  82-78. 

Authority  to  acquire  or  build 
dormitory-type  facility  for  elderly.  — 
Hospital  authority  is  authorized  under 
O.C.G.A.  Art.  4,  Ch.  7,  T.  31  to  acquire  or 
build  a  dormitory-type  facility  for  the  el¬ 
derly.  1984  Op.  Att’y  Gen.  No.  U84-9. 

Construction  with  Residential  Care 
Facilities  for  Elderly  Authorities  Act. 

—  Hospital  Authorities  Law,  O.C.G.A. 


§  31-7-70  et  seq.,  and  the  Residential 
Care  Facilities  for  the  Elderly  Authorities 
Act,  O.C.G.A.  §  31-7-110  et  seq.,  should 
not  be  viewed  as  mutually  exclusive  and 
may  be  harmonized.  1984  Op.  Att’y  Gen. 
No.  U84-9. 

While  both  the  Hospital  Authorities 
Law,  O.C.G.A.  §  31-7-70  et  seq.,  and  the 
Residential  Care  Facilities  for  the  Elderly 
Authorities  Act,  O.C.G.A.  §  31-7-110  et 
seq.,  allow  either  authority  to  acquire  or 
build  a  facility,  a  Residential  Care  Facili¬ 
ties  for  the  Elderly  Authority,  as  opposed 
to  a  Hospital  Authority,  may  not  operate  a 
facility.  1984  Op.  Att’y  Gen.  No.  U84-9. 

Disposition  of  surplus  funds.  — 
County  hospital  authority  may  remit  sur¬ 
plus  funds  to  the  authority’s  participating 
units  only  in  a  manner  acceptable  to  all 
parties  and,  in  the  alternative,  may  ex¬ 
pend  the  authority’s  surplus  funds  in  ac¬ 
cord  with  the  authority’s  permitted  activ¬ 
ities  under  the  Hospital  Authorities  Law, 
O.C.G.A.  §  31-7-70  et  seq.  1987  Op.  Att’y 
Gen.  No.  U87-19. 

Hospital  as  “employer”  under 
Peace  Officer  and  Annuity  Benefit 
Fund.  —  Hospital  authority  does  not  sat¬ 
isfy  the  statutory  definition  of  an  “em¬ 
ployer”  under  the  act  governing  the  Peace 
Officer  and  Annuity  Benefit  Fund  and, 
therefore,  the  authority’s  security  person¬ 
nel  are  not  entitled  to  membership  in  that 
Fund.  1991  Op.  Att’y  Gen.  No.  U91-12. 


31-7-70.  Short  title. 

This  article  shall  be  known  and  may  be  cited  as  the  “Hospital 
Authorities  Law.”  (Code  1933,  §  88-1801,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Ga.  L.  1996,  p.  6,  §  31.) 

Administrative  rules  and  regula-  Law  reviews.  —  For  article,  “Local 
tions.  —  Rural  Hospital  Assistance  Act,  Government  Law,”  see  53  Mercer  L.  Rev. 
Official  Compilation  of  the  Rules  and  Reg-  389  (2001). 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Community  Health,  Health  Plan¬ 
ning,  Chapter  111-2-4. 
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JUDICIAL  DECISIONS 


Ga.  L.  1964,  p.  499,  §  1  repealed  and 
superseded  the  1941  Hospital  Author¬ 
ities  Law.  Collins  v.  Nix,  125  Ga.  App. 
520,  188  S.E.2d  235  (1972)  (see  O.C.G.A. 
§  31-7-70). 

Members  of  authority  boards  can¬ 
not  discharge  duties  by  proxy.  —  Since 
such  authorities  as  this  section  creates 
are  in  effect  instrumentalities  of  the  state 
discharging  essential  governmental  obli¬ 
gations,  it  would  be  contrary  to  public 
interest  to  hold  that  members  of  boards  of 
such  authorities  could  discharge  their  sol¬ 
emn  responsibilities  by  way  of  proxies; 
therefore,  they  must  discharge  them  in 
person.  Collins  v.  Nix,  125  Ga.  App.  520, 
188  S.E.2d  235  (1972)  (see  O.C.G.A. 
§  31-7-70  et  seq.). 

Punitive  damages  not  allowed 
against  authority.  —  It  is  against  Geor¬ 
gia  public  policy  to  allow  an  award  of 
punitive  damages  in  a  medical  malprac¬ 
tice  action  against  a  hospital  authority 
created  as  a  governmental  entity  under 
the  Hospital  Authorities  Act,  O.C.G.A. 
§  31-7-70  et  seq.  Hospital  Auth.  v.  Martin, 
210  Ga.  App.  893,  438  S.E.2d  103  (1993), 
aff’d,  264  Ga.  626,  449  S.E.2d  827  (1994). 

Hospital  authority’s  receipt  of 


funds  from  two  counties  in  general  sup¬ 
port  of  an  indigent  treatment  program  did 
not  divest  the  authority  or  the  authority’s 
hospital  of  their  character  as  county  agen¬ 
cies  or  instrumentalities  so  as  to  waive 
sovereign  immunity.  Culberson  v. 
Fulton-DeKalb  Hosp.  Auth.,  201  Ga.  App. 
347,  411  S.E.2d  75,  cert,  denied,  201  Ga. 
App.  905,  411  S.E.2d  75  (1991). 

ERISA  preemption.  —  In  a  breach  of 
contract  case,  defendants’  Fed.  R.  Civ.  R 
12(b)(6)  motion  to  dismiss  on  the  basis  of 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  29  U.S.C.  §  1001  et 
seq.,  preemption  was  denied  because  the 
insured’s  former  employer,  a  hospital  au¬ 
thority,  was  a  government  political  subdi¬ 
vision,  agency,  or  instrumentality  for  pur¬ 
poses  of  ERISA’s  governmental  plan 
exemption;  the  hospital  authority  was  cre¬ 
ated  pursuant  to  the  Georgia  Hospital 
Authorities  Act,  O.C.G.A.  §  31-7-70  et 
seq.  Williams-Mason  v.  Reliance  Std.  Life 
Ins.  Co.,  No.  CV206-124,  2006  U.S.  Dist. 
LEXIS  40052  (S.D.  Ga.  June  16,  2006). 

Cited  in  Hospital  Auth.  v.  Stewart,  226 
Ga.  530,  175  S.E.2d  857  (1970); 

Daughtrey  v.  State,  226  Ga.  758,  177 
S.E.2d  670  (1970). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Hospital  authority  may  not  own  or 
operate  a  for  profit  business  corpora¬ 
tion.  1995  Op.  Att’y  Gen.  No.  U95-11. 

Conflict  of  interest  of  hospital  au¬ 
thority  board  member.  —  Member  of  a 
hospital  authority  board  has  an  impermis¬ 
sible  conflict  of  interest  if  the  member  has 
any  financial  interest,  not  de  minimis,  in 
an  entity  conducting  business  with  the 
authority  notwithstanding  the  existence 


of  an  intermediary  between  the  board  and 
the  entity.  1995  Op.  Att’y  Gen.  No. 
U95-11. 

Authority’s  right  to  operate  and 
charge  for  ambulance  service.  —  Hos¬ 
pital  authority  has  right  to  operate  ambu¬ 
lance  service  for  transportation  of  pa¬ 
tients  to  and  from  the  authority’s  hospital 
and  may  make  charges  for  such  service. 
1965-66  Op.  Att’y  Gen.  No.  66-176. 
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ALR.  —  Medical  malpractice:  negligent 
catheterization,  31  ALR5th  1. 

31-7-71.  Definitions. 

As  used  in  this  article,  the  term: 
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(1)  “Area  of  operation”  means  the  area  within  the  city  or  county 
activating  an  authority.  Such  term  shall  also  mean  any  other  city  or 
county  in  which  the  authority  wishes  to  operate,  provided  the 
governing  authorities  and  the  board  of  any  hospital  authorities  of 
such  city  and  county  request  or  approve  such  operation. 

(2)  “Authority”  or  “hospital  authority”  means  any  public  corpora¬ 
tion  created  by  this  article. 

(3)  “Governing  body”  means  the  elected  or  duly  appointed  officials 
constituting  the  governing  body  of  a  city  or  county. 

(4)  “Participating  units”  or  “participating  subdivisions”  means  any 
two  or  more  counties,  or  any  two  or  more  municipalities,  or  a 
combination  of  any  county  and  any  municipality  acting  together  for 
the  creation  of  an  authority. 

(5)  “Project”  includes  the  acquisition,  construction,  and  equipping 
of  hospitals,  health  care  facilities,  dormitories,  office  buildings,  clin¬ 
ics,  housing  accommodations,  nursing  homes,  rehabilitation  centers, 
extended  care  facilities,  and  other  public  health  facilities  for  the  use 
of  patients  and  officers  and  employees  of  any  institution  under  the 
supervision  and  control  of  any  hospital  authority  or  leased  by  the 
hospital  authority  for  operation  by  others  to  promote  the  public 
health  needs  of  the  community  and  all  utilities  and  facilities  deemed 
by  the  authority  necessary  or  convenient  for  the  efficient  operation 
thereof.  Such  term  may  also  include  any  such  institutions,  utilities, 
and  facilities  located  outside  the  city  or  county  in  which  the  authority 
is  located,  provided  that  the  acquisition,  construction,  equipping,  and 
operation  thereof  is  requested  or  approved  by  the  governing  bodies  of 
such  city  and  county  in  which  the  project  is  located  and  by  the  board 
of  any  hospital  authorities  located  within  such  city  and  county  or 
provided  that  the  acquisition,  construction,  equipping,  and  operation 
is  to  be  located  in  the  area  of  operation  of  the  authority. 

(6)  “Resolution”  means  the  resolution  or  ordinance  to  be  adopted 
by  governing  bodies  pursuant  to  which  authorities  are  established. 
(Ga.  L.  1941,  p.  241,  §  2;  Code  1933,  §  88-1802,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Ga.  L.  1969,  p.  103,  §  1;  Ga.  L.  1972,  p.  683,  §  1; 
Ga.  L.  1973,  p.  190,  §  1;  Ga.  L.  1991,  p.  1391,  §§  1,  2.) 

JUDICIAL  DECISIONS 

Authorized  acts.  —  Whether  the  hos-  evant.  The  state  put  the  ultimate  say-so 
pital  authority  authorized  the  purchase  of  for  the  provision  and  management  of 
the  hospital  without  considering,  among  healthcare  in  the  hands  of  the  healthcare 
other  factors,  the  anticompetitive  adverse  authorities.  FTC  v.  Phoebe  Putney  Health 
effect  of  the  acquisition  on  healthcare  in  Sys.,  793  F.  Supp.  2d  1356  (M.D.  Ga. 
the  community  and  alternatives  to  leasing  2011),  aff’d,  663  F.3d  1369  (11th  Cir* 
the  hospital  to  the  defendants  were  irrel-  2011). 
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Antitrust  actions.  —  In  O.C.G.A. 
§§  31-7-71  and  31-7-75,  the  Georgia  leg¬ 
islature  authorized  hospital  authorities 
(HA)  power  to  acquire  and  lease  hospitals 
to  others,  and  must  have  anticipated  that 
HAs  could  reduce  competition,  so 
state-action  immunity  applied  to  defen¬ 
dant  HA’s  acquisition  of  a  second  hospital 
and  the  HA’s  lease  to  another  defendant, 
an  entity  the  HA  created,  and  plaintiff 
Federal  Trade  Commission’s  complaint 
under  15  U.S.C.  §  18  properly  failed.  FTC 
v.  Phoebe  Putney  Health  Sys.,  663  F.3d 
1369  (11th  Cir.  2011)  (Unpublished). 

Facilities  need  not  necessarily  be 
provided  in  hospital  building  or  on 
the  premises  on  which  the  hospital 


building  is  located,  but  may  be  provided 
by  contractual  arrangements.  Richmond 
County  Hosp.  Auth.  v.  Richmond  County, 
255  Ga.  183,  336  S.E.2d  562  (1985). 

Office  building  used  and  operated 
as  provided  in  this  section  is  for  a 
public  purpose.  Petty  v.  Hospital  Auth., 
233  Ga.  109,  210  S.E.2d  317  (1974)  (see 
O.C.G.A.  §  31-7-71). 

Cited  in  Hospital  Auth.  v.  Stewart,  226 
Ga.  530,  175  S.E.2d  857  (1970); 

Griffin-Spalding  County  Hosp.  Auth.  v. 
Radio  Station  WKEU,  240  Ga.  444,  241 
S.E.2d  196  (1978);  Tift  County  Hosp. 
Auth.  v.  MRS  of  Tifton,  Ga.,  Inc.,  255  Ga. 
164,  335  S.E.2d  546  (1985). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


“Project”  includes  renovation  of 
hospital-type  facilities.  —  Literally,  a 
project  which  undertook  to  renovate  a 
facility  for  the  public  health  activities  of  a 
county  health  department  would  be  a  per¬ 
mitted  activity  of  a  hospital  authority,  but 
the  enumeration  of  facilities  in  the  defini¬ 
tion  of  “project”  may  be  read  to  imply  the 
normal  hospital  and  hospital-type  facili¬ 
ties  as  opposed  to  the  administrative  type 
facility  normally  associated  with  a  public 
health  department.  1987  Op.  Att’y  Gen. 
No.  U87-19. 

County’s  agreement  to  subsidize 
hospital  authority  ambulance  ser¬ 
vice.  —  Agreement  by  county  with  hospi¬ 
tal  authority  in  nature  of  contract  in 
which  county  agrees  to  subsidize  ambu¬ 


lance  service  operated  by  hospital  author¬ 
ity  does  not  violate  any  provisions  of  state 
Constitution  and  county  would  be  autho¬ 
rized  to  pay  sums  of  money  to  hospital 
authority  for  this  service.  1968  Op.  Att’y 
Gen.  No.  68-280. 

Deposit  of  funds  exceeding  F.D.I.C. 
insurance.  —  Collecting  officer  or  officer 
holding  funds  of  hospital  authority  may 
deposit  the  funds  in  local  bank  or  banks 
notwithstanding  the  fact  that  the  amount 
so  deposited  may  exceed  the  Federal  De¬ 
posit  Insurance  Corporation  insurance  on 
account,  if  authority  required  depository 
to  give  bond  or  make  deposit  of  securities 
in  trust  to  secure  such  deposits,  pursuant 
to  former  Code  1993,  §§  89-810  and 
89-812.  1969  Op.  Att’y  Gen.  No.  69-500. 


31-7-72.  Creation  of  hospital  authority  in  each  county  and 
municipality. 


(a)  There  is  created  in  and  for  each  county  and  municipal  corporation 
of  the  state  a  public  body  corporate  and  politic  to  be  known  as  the 
“hospital  authority”  of  such  county  or  city  which  shall  consist  of  a  board 
of  not  less  than  five  nor  more  than  nine  members  to  be  appointed  by  the 
governing  body  of  the  county  or  municipal  corporation  of  the  area  of 
operation  for  staggered  terms  as  specified  by  resolution  of  the  governing 
body.  The  number  of  members  of  any  hospital  authority  as  of  March  1, 
1984,  may  be  increased  by  not  more  than  two  additional  members  by 
the  adoption  of  a  resolution  of  the  members  of  the  hospital  authority, 
and  such  additional  members  shall  be  appointed  through  the  same 
process  used  for  filling  vacancies  which  was  in  effect  for  such  hospital 


231 


31-7-72 


HEALTH 


31-7-72 


authority  on  January  1,  1984.  Whenever  an  appointment  to  fill  a 
vacancy  on  the  board  of  any  hospital  authority  is  made,  either  for  an 
unexpired  term  or  a  full  term,  consideration  shall  be  given  as  to 
whether  a  licensed  doctor  of  medicine  or  registered  nurse  currently 
serves  on  such  authority.  If  no  licensed  doctor  of  medicine  or  registered 
nurse  currently  serves  on  such  authority,  then  consideration  shall  be 
given  to  the  nomination  and  choice  of  a  licensed  doctor  of  medicine  or  a 
registered  nurse  to  fill  such  vacancy.  No  authority  created  under  this 
Code  section  shall  transact  any  business  or  exercise  any  powers  under 
this  Code  section  until  the  governing  body  of  the  area  of  operation  shall, 
by  proper  resolution,  declare  that  there  is  need  for  an  authority  to 
function  in  such  county  or  municipal  corporation.  Copies  of  a  resolution 
so  adopted  and  any  resolution  adopted  by  the  governing  body  providing 
for  filling  vacancies  in  the  membership  of  the  authority  or  making  any 
changes  in  membership  shall  be  filed  with  the  department. 

(b)  Appointments  to  fill  vacancies  on  the  board  of  any  hospital 
authority  activated  on  or  after  March  15,  1964,  for  either  an  unexpired 
or  full  term  as  fixed  in  the  original  resolution  or  ordinance  creating  the 
authority,  shall  be  made  as  follows: 

(1)  The  governing  body  of  the  area  of  operation  shall  submit  a  list 
of  three  eligible  persons  to  the  board  of  the  hospital  authority; 

(2)  The  board  at  its  next  regular  meeting  shall  either  select  one  of 
the  three  persons  named  in  such  list  or  decline  to  select  any  of  the 
persons  named  in  the  list.  If  the  board  declines  to  select  any  of  the 
persons  named  on  the  list,  it  shall  so  notify  the  governing  body;  and 

(3)  Upon  receipt  of  notification  that  the  board  has  declined  to 
select  any  of  the  persons  named  in  the  governing  body’s  list,  the 
governing  body  shall  submit  a  second  list  of  three  eligible  persons,  no 
one  of  whom  was  named  on  the  first  list,  to  the  board  of  the  hospital 
authority.  The  board  at  its  next  regular  meeting  after  receipt  of  the 
second  list  shall  select  one  of  the  three  persons  named  in  the  second 
list. 

(c)  Appointments  to  fill  vacancies  for  either  an  unexpired  or  full  term 
on  the  boards  of  all  hospital  authorities  in  existence  prior  to  March  15, 
1964,  shall  be  governed  by  the  terms  of  a  resolution  adopted  prescribing 
the  manner  by  which  vacancies  are  filled,  unless  changed  by  local 
legislation  or  constitutional  amendment. 

(d)  Any  two  or  more  counties  or  any  two  or  more  municipalities  or 
any  county  or  municipality,  or  a  combination  of  any  county  and  any 
municipality,  by  a  like  resolution  or  ordinance  of  their  respective 
governing  bodies,  may  authorize  the  exercise  of  the  powers  provided  for 
in  this  article  by  an  authority.  The  membership  of  such  authority 
affected  by  like  resolutions  of  the  respective  governing  bodies  of  any  two 


232 


31-7-72 


HEALTH  CARE  FACILITIES 


31-7-72 


or  more  of  the  governing  bodies  of  the  participating  units  shall  be  not 
less  than  five  nor  more  than  15  members,  the  terms  and  distribution  of 
members  between  the  participating  units  to  be  provided  for  by  the 
resolutions  adopted  by  the  governing  bodies  of  the  participating  units. 
The  resolutions  of  the  governing  bodies  of  participating  units  acting 
together  for  the  creation  of  an  authority  may  be  amended  by  the 
governing  bodies  of  the  participating  units  from  time  to  time.  Where  the 
governing  bodies  of  participating  units  have  acted  together  for  the 
creation  of  an  authority  under  this  subsection  and  where  at  least  one  of 
those  participating  units  is  a  county  having  a  population  of  35,000  or 
less  according  to  the  United  States  decennial  census  of  1990  or  any 
future  such  census,  the  method  of  filling  vacancies  upon  such  authority 
may  be  changed  only  by  local  Act  of  the  General  Assembly  and,  when  so 
changed,  shall  be  governed  by  that  local  Act. 

(e) (1)  Nothing  in  this  Code  section  is  intended  to  invalidate  any  of 
the  acts  of  existing  boards  of  authorities.  Hospital  authorities  shall  be 
granted  the  same  exemptions  and  exclusions  from  taxes  as  are  now 
granted  to  cities  and  counties  for  the  operation  of  facilities  similar  to 
facilities  to  be  operated  by  hospital  authorities  as  provided  for  under 
this  title. 

(2)  Notwithstanding  the  provisions  of  paragraph  (1)  of  this  subsec¬ 
tion  or  any  other  law  to  the  contrary,  any  real  property  in  which  50 
percent  or  more  of  the  floor  space  thereof,  excluding  halls,  corridors, 
and  public  spaces,  is  rented  or  leased  by  persons,  firms,  or  corpora¬ 
tions  engaged  in  or  conducting  a  private  for  profit  business  or 
profession  owned  by  a  hospital  authority  which  is  located  in  a  county 
having  a  population  of  50,000  or  more  according  to  the  United  States 
decennial  census  of  1990  or  any  future  such  census  or  owned  by  any 
subsidiary  or  affiliate  thereof  and  which  hospital  authority  or  sub¬ 
sidiary  or  affiliate  thereof  operates  a  hospital  containing  more  than 
100  beds,  shall  be  subject  to  all  state,  county,  and  municipal  ad 
valorem  taxes  in  the  same  manner  as  other  private  property. 

(f)  The  project  or  projects  of  an  authority  created  by  two  or  more 
counties,  or  two  or  more  municipalities,  or  a  combination  of  any  county 
and  any  municipality  may  be  located  outside  of  the  area  of  the  sponsor’s 
operation  when  it  is  determined  by  the  trustees  that  this  will  best  serve 
the  purposes  of  the  facility  and  provided  it  is  located  within  the  area  of 
service  and  within  12  miles  of  the  hospital  location  or  within  12  miles 
of  the  sponsoring  county  or  municipality,  whichever  is  farther. 

(g)  Hospital  authorities  created  pursuant  to  this  Code  section  shall 
have  perpetual  existence.  (Ga.  L.  1941,  p.  241,  §§  3,  4;  Ga.  L.  1949,  p. 
1141,  §§  1,  2;  Code  1933,  §  88-1803,  enacted  by  Ga.  L.  1964,  p.  499, 
§  1;  Ga.  L.  1965,  p.  347,  §  1;  Ga.  L.  1978,  p.  1974,  §  1;  Ga.  L.  1984,  p. 
585,  §  1;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  1994,  p.  781,  §  1;  Ga.  L.  1998, 
p.  900,  §  3.) 
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Law  reviews.  —  For  review  of  1998 
legislation  relating  to  insurance,  see  15 
Ga.  St.  U.L.  Rev.  143  (1998). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 

Appointments  to  Hospital  Authority  Boards 

Exemption  From  Taxation 

General  Consideration 

Construction  of  “resolution”.  —  Res¬ 
olution  referred  to  in  subsection  (c)  of 
O.C.G.A.  §  31-7-72  is  that  of  the  hospital 
authority’s  board.  Brophy  v.  McCranie, 
264  Ga.  187,  442  S.E.2d  230  (1994). 

State  action  immunity.  —  Hospital 
authority  was  an  instrumentality,  agency, 
or  “political  subdivision”  of  the  state  for 
purposes  of  the  state  action  immunity 
doctrine  and,  thus,  was  immune  from  an 
antitrust  action  brought  by  a  doctor  who 
was  denied  staff  privileges.  Crosby  v.  Hos¬ 
pital  Auth.,  93  F.3d  1515  (11th  Cir.  1996), 
cert,  denied,  520  U.S.  1116,  117  S.  Ct. 
1246,  137  L.  Ed.  2d  328  (1997). 

Cited  in  Bradfield  v.  Hospital  Auth., 
226  Ga.  575,  176  S.E.2d  92  (1970); 
Daughtrey  v.  State,  226  Ga.  758,  177 
S.E.2d  670  (1970);  Tanksley  v.  Foster,  227 
Ga.  158,  179  S.E.2d  257  (1971);  Collins  v. 
Nix,  125  Ga.  App.  520,  188  S.E.2d  235 
(1972);  Gaither  v.  Fulton-DeKalb  Hosp. 
Auth.,  144  Ga.  App.  16,  240  S.E.2d  560 
(1977);  Fulton-DeKalb  Hosp.  Auth.  v. 
Gaither,  241  Ga.  572,  247  S.E.2d  89 
(1978);  Cox  Enters.,  Inc.  v.  Carroll  City/ 
County  Hosp.  Auth.,  247  Ga.  39,  273 
S.E.2d  841  (1981);  United  States  v.  Wingo, 
723  F.  Supp.  798  (N.D.  Ga.  1989). 

Appointments  to  Hospital  Authority 

Boards 

Subsection  (b)  not  subject  to 
change  by  exercise  of  home  rule  pro¬ 
vision  of  state  Constitution.  —  Lan¬ 
guage  providing  for  appointment  of  mem¬ 


bers  of  boards  of  hospital  authorities  is 
not  subject  to  change  by  exercise  of  home 
rule  powers  contained  in  Ga.  Const.  1976, 
Art.  IX,  Sec.  II,  Para.  I  (see  now  Ga.  Const. 
1983,  Art.  IX,  Sec.  II,  Para.  I).  Commis¬ 
sioners  of Wayne  County  v.  Smith,  240  Ga. 
540,  242  S.E.2d  47  (1978). 

Exemption  From  Taxation 

Intent  behind  tax  exemption  for 
hospital  authorities.  —  See  Undercofler 
v.  Hospital  Auth.,  221  Ga.  501,  145  S.E.2d 
487  (1965). 

Tax  exemption  provision  of 
O.C.G.A.  §  31-7-72(e)  not  ambiguous. 

—  There  is  no  ambiguity  in  words  “the 
same  exemptions  and  exclusions  from 
taxes  as  are  now  granted  to  cities  and 
counties.”  Undercofler  v.  Hospital  Auth., 
221  Ga.  501,  145  S.E.2d  487  (1965). 

Subsection  (e)  of  this  section  does 
not  violate  requirement  of  uniformity 
in  taxation.  Blackmon  v.  Cobb 
County-Marietta  Water  Auth.,  126  Ga. 
App.  459,  191  S.E.2d  128  (1972)  (see 
O.C.G.A.  §  31-7-72). 

Tax  exemption  of  subsection  (e)  not 
violative  of  Constitution.  —  Sentence 
whereby  hospital  authorities  are  given 
the  same  exemption  from  taxes  as  cities 
and  counties  are  now  granted  does  not 
offend  Ga.  Const.  1976,  Art.  Ill,  Sec.  VII, 
Para.  IV  (see  now  Ga.  Const.  1983,  Art. 
Ill,  Sec.  V,  Para.  III).  It  is  germane  to  the 
subject  matter  stated  in  the  caption  and 
therefore  conforms  to  the  Constitution. 
Undercofler  v.  Hospital  Auth.,  221  Ga. 
501,  145  S.E.2d  487  (1965). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Hospital  authority  not  within  pro-  temporary  loans.  —  County  hospital  au- 
visions  of  Constitution  authorizing  thority  is  not  either  a  county,  municipal- 
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ity,  political  subdivision  of  the  state  autho¬ 
rized  to  levy  taxes,  or  county  board  of 
education  so  as  to  come  within  provisions 
of  Ga.  Const.  1976,  Art.  IX,  Sec.  VII,  Para. 
IV  (see  now  Ga.  Const.  1983,  Art.  IX,  Sec. 
V,  Para.  V).  1969  Op.  Att’y  Gen.  No.  69-9. 

Governing  bodies  of  counties  or 
municipal  corporations  operating 
hospital  authorities  may,  by  resolu¬ 
tion,  change  membership  in  hospital 
authority.  1970  Op.  Att’y  Gen.  No. 
U70-217. 

Selection  of  board  members  from 
subsequent  list  invalid  prior  to  1978 
amendment.  —  When  a  hospital  author¬ 
ity  board  elected  by  resolution  to  fill  va¬ 
cancies  pursuant  to  this  section  as  it  ex¬ 
isted  prior  to  amendment  in  1978  but 
rejected  a  list  of  three  nominees  and  made 
its  selection  from  a  subsequent  list,  that 
appointment  was  invalid.  1980  Op.  Att’y 
Gen.  No.  80-12  (see  O.C.G.A.  §  31-7-72). 

Authorities  existing  prior  to  March 
15,  1964,  may  elect  to  continue  filling 
vacancies  as  in  past.  —  Action  of  board 
of  hospital  authority  in  existence  prior  to 
March  15,  1964,  in  electing  by  resolution 
to  continue  to  fill  vacancies  thereon  in  the 
same  manner  as  was  done  prior  to  ap¬ 
proval  of  O.C.G.A.  §  31-7-72  is  valid,  even 
though  that  resolution  has  not  been  filed 
with  the  governing  authority.  However, 
the  hospital  authority  in  question  should 
file  their  previously  adopted  resolution 


with  the  appropriate  governing  authority 
so  as  to  enable  the  Hospital  Authority  to 
act  as  a  de  jure  as  opposed  to  a  de  facto 
body.  1981  Op.  Att’y  Gen.  No.  81-89. 

Hospital  authorities  are  public  au¬ 
thorities  which  may  purchase  goods 
manufactured  by  Correctional  Indus¬ 
tries  Administration.  1970  Op.  Att’y 
Gen.  No.  70-88. 

Hospital  authority  may  deposit 
funds  exceeding  F.D.I.C.  insurance  if 
depository  gives  bond.  —  Collecting 
officer  or  officer  holding  funds  of  hospital 
authority  may  deposit  those  funds  in  local 
bank  or  banks  notwithstanding  the  fact 
the  that  the  amount  so  deposited  may 
exceed  the  Federal  Deposit  Insurance 
Corporation  insurance  on  account,  if  au¬ 
thority  requires  depository  to  give  bond  or 
make  deposit  of  securities  in  trust  to  se¬ 
cure  such  deposits,  pursuant  to  former 
Code  1933,  §§  89-810  and  89-812.  1969 
Op.  Att’y  Gen.  No.  69-500. 

Contract  between  hospital  author¬ 
ity  and  member  creates  conflict  of 
interest.  —  Conflict  of  interest  exists 
when  any  member  of  a  hospital  authority, 
whether  the  member  be  a  physician,  at¬ 
torney,  architect,  or  member  of  any  other 
profession,  contracts  with  the  authority  to 
render  professional  services  to  the  author¬ 
ity  for  or  on  behalf  of  the  authority  on  a  fee 
basis  or  for  a  stated  stipend.  1983  Op. 
Att’y  Gen.  No.  U83-5. 


RESEARCH  REFERENCES 

C.J.S.  —  41  C.J.S.,  Hospitals,  §  7.  purposes  as  entitling  property  to  tax  ex- 

ALR.  —  Prospective  use  for  tax-exempt  emption,  54  ALR3d  9. 

31-7-72.1.  Merger  of  hospital  authorities. 

(a)  A  hospital  authority  activated  for  a  county  pursuant  to  Code 
Section  31-7-73  may  be  merged  with  a  hospital  authority  activated  for 
that  county  under  Code  Section  31-7-72  upon  compliance  with  this  Code 
section  and  approval  by  resolution  of  the  governing  authority  of  the 
county  in  which  the  authorities  are  located.  A  majority  of  the  board  of 
each  such  hospital  authority  must  approve  such  merger  by  a  resolution 
which  is  adopted  by  each  such  board  and  is  filed  with  the  department. 
That  resolution  shall  set  forth: 
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(1)  The  name  of  each  hospital  authority  planning  to  merge  and  the 
name  of  the  surviving  hospital  authority  into  which  each  plans  to 
merge;  and 

(2)  The  terms  and  conditions  of  the  planned  merger. 

(b)  The  merger  authorized  by  subsection  (a)  of  this  Code  section  shall 
not  become  effective  until  the  governing  authority  of  the  county  of 
operation  of  the  merging  hospitals  appoints  the  members  of  the  board 
of  the  surviving  hospital  authority  by  proper  resolution  and  files  copies 
of  such  resolution  with  the  department.  The  governing  authority  is  not 
required  but  is  authorized  to  appoint  as  a  member  of  the  surviving 
hospital  authority  any  member  of  a  hospital  authority  planning  to 
merge.  The  board  of  the  surviving  hospital  shall  consist  of  not  more 
than  15  members  with  initial  appointments  for  such  staggered  terms  as 
provided  in  the  resolution  of  the  county  governing  authority.  Appoint¬ 
ments  to  fill  vacancies  for  either  an  unexpired  or  full  term  shall 
thereafter  be  filled  as  authorized  for  an  authority  under  subsection  (c) 
of  Code  Section  31-7-72.  The  surviving  hospital  authority  shall  be  in  all 
other  respects  a  hospital  authority  created  under  Code  Section  31-7-72. 

(c)  A  county  whose  hospital  authorities  have  merged  under  the 
authority  of  this  Code  section  shall  not  thereafter  be  prohibited  from 
activating  a  hospital  authority  under  Code  Section  31-7-73. 

(d)  When  a  merger  under  this  Code  section  takes  effect: 

(1)  Each  hospital  authority  party  to  the  merger  merges  into  the 
surviving  hospital  authority  and  the  separate  existence  of  each  such 
hospital  authority  except  the  surviving  hospital  authority  ceases; 

(2)  The  ownership  of  and  authority  to  operate  the  hospitals  owned 
by  each  hospital  authority  and  the  title  to  all  real  estate  and  other 
property  owned  by  each  hospital  authority  party  to  the  merger  is 
vested  in  the  surviving  hospital  authority  without  reversion  or 
impairment  subject  to  any  and  all  conditions  to  which  the  property 
was  subject  prior  to  the  merger; 

(3)  The  surviving  hospital  authority  has  all  liabilities  and  obliga¬ 
tions  of  each  hospital  authority  party  to  the  merger;  and 

(4)  A  proceeding  pending  against  any  hospital  authority  party  to 
the  merger  may  be  continued  as  if  the  merger  did  not  occur  or  the 
surviving  hospital  authority  may  be  substituted  in  the  proceeding  for 
the  hospital  authority  whose  existence  ceased. 

(e)  It  is  declared  by  the  General  Assembly  of  Georgia  that  in  the 
exercise  of  the  power  specifically  granted  to  them  by  this  Code  section, 
hospital  authorities  are  acting  pursuant  to  state  policy  and  shall  be 
immune  from  antitrust  liability  to  the  same  degree  and  extent  as 
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enjoyed  by  the  State  of  Georgia.  (Code  1981,  §  31-7-72.1,  enacted  by 
Ga.  L.  1993,  p.  1020,  §  1.) 

Code  Commission  notes.  —  Pursuant  was  deleted  preceding  “the  title”  in  para- 


to  Code  Section  28-9-5,  in  1993,  a  comma 

JUDICIAL 

Antitrust  actions.  —  In  O.C.G.A. 
§§  31-7-71  and  31-7-75,  the  Georgia  leg¬ 
islature  authorized  hospital  authorities 
(HA)  power  to  acquire  and  lease  hospitals 
to  others,  and  must  have  anticipated  the 
HA  could  reduce  competition,  so 
state-action  immunity  applied  to  defen¬ 
dant  HAs  acquisition  of  a  second  hospital 
and  the  HAs  lease  to  another  defendant, 
an  entity  the  HA  created,  and  plaintiff 
Federal  Trade  Commission’s  complaint 

31-7-73.  Creation  of  additional 
with  large  populations 


graph  (d)(2). 

DECISIONS 

under  15U.S.C.  §  18  properly  failed;  the 
1993  enactment  of  O.C.G.A.  §  31-7-72.1 
to  the  Hospital  Authorities  Law,  stating 
that  hospital  mergers  by  HAs  were  im¬ 
mune  from  antitrust  liability  did  not 
mean  the  original  law  was  enacted  with¬ 
out  an  anticipation  of  anticompetitive  ef¬ 
fects.  FTC  v.  Phoebe  Putney  Health  Sys., 
663  F.3d  1369  (11th  Cir.  2011)  (Unpub¬ 
lished). 

hospital  authority  in  counties 


(a)  Any  other  provision  of  this  article  to  the  contrary  notwithstand¬ 
ing,  there  is  created  in  and  for  each  county  of  this  state  having  a 
population  of  100,000  or  more  according  to  the  United  States  decennial 
census  of  1970  or  any  future  such  census  a  public  body  corporate  and 

politic  to  be  known  as  the  “ - Hospital  Authority.”  Each  such 

hospital  authority  shall  be  a  separate  entity  and  in  addition  to  the 
hospital  authority  of  each  county  of  this  state  created  pursuant  to  Code 
Section  31-7-72. 

(b)  Each  such  additional  hospital  authority  shall  consist  of  a  board  of 
not  less  than  five  nor  more  than  nine  members  to  be  appointed  by  the 
governing  body  of  each  such  county  for  staggered  terms,  as  specified  by 
resolution  of  the  governing  body.  No  hospital  authority  created  under 
this  Code  section  shall  transact  any  business  or  exercise  any  powers 
under  this  Code  section  until  the  governing  body  of  each  such  county 
declares  by  proper  resolution  that  there  is  a  need  for  an  additional 
hospital  authority  to  function  within  such  county,  which  resolution 
shall  also  determine  and  declare  that  such  hospital  authority  is  being 
created  pursuant  to  this  Code  section  and  shall  adopt  a  designation  for 
the  hospital  authority  so  as  to  reflect  that  it  is  a  separate  and  distinct 
entity  from  the  hospital  authority  created  pursuant  to  Code  Section 
31-7-72.  A  copy  of  such  resolution  shall  be  filed  with  the  department. 
Copies  of  any  resolutions  adopted  by  the  governing  body  of  the  county 
for  the  purpose  of  filling  vacancies  in  the  membership  of  the  hospital 
authority  or  for  making  any  changes  in  membership  shall  also  be  filed 
with  the  department. 
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(c)  Appointments  to  fill  vacancies  on  the  board  of  any  such  hospital 
authority  shall  be  made  as  provided  in  Code  Section  31-7-72. 

(d)  All  provisions  of  this  article,  including,  but  not  limited  to,  the 
rights,  powers,  duties,  obligations,  and  exemptions  from  taxation 
provided  thereby  for  hospital  authorities  shall  apply  to  the  additional 
hospital  authorities  created  pursuant  to  this  Code  section  and  the 
hospital  authorities  so  created  shall,  in  all  respects,  to  the  extent 
applicable  for  the  purposes  of  this  chapter,  be  treated  as  though  they 
had  been  created  pursuant  to  Code  Section  31-7-72. 

(e)  It  is  declared  that  this  Code  section  shall  be  cumulative  of  and 
supplemental  to  Code  Section  31-7-72  and  not  in  lieu  thereof.  It  is 
expressly  provided  that  nothing  contained  in  this  Code  section  shall 
invalidate  or  abrogate  any  of  the  actions  or  obligations  of  existing 
hospital  authorities  created  pursuant  to  Code  Section  31-7-72  and 
further  that  nothing  contained  in  this  Code  section  shall  be  construed 
as  adversely  affecting  the  rights  and  interests  of  the  holders  or  owners 
of  any  bonds,  certificates,  or  obligations  now  or  hereafter  issued  by  such 
existing  hospital  authorities.  (Code  1933,  §  88-1803.1,  enacted  by  Ga. 
L.  1972,  p.  683,  §  2.) 

JUDICIAL  DECISIONS 

Cited  in  FTC  v.  Phoebe  Putney  Health 
Sys.,  663  F.3d  1369  (11th  Cir.  2011)  (Un¬ 
published). 


RESEARCH  REFERENCES 

C.J.S.  —  41  C.J.S.,  Hospitals,  §  11  et  purposes  as  entitling  property  to  tax  ex- 
seq.  emption,  54  ALR3d  9. 

ALR.  —  Prospective  use  for  tax-exempt 

31-7-74.  Residency  requirement;  officers;  compensation;  rules 
and  regulations. 

The  members  of  a  hospital  authority  shall  be  residents  of  the 
participating  units  comprising  the  authority.  The  requirement  of  resi¬ 
dence  shall  not  apply  to  authorities  activated  under  subsection  (d)  of 
Code  Section  31-7-72,  provided  they  are  selected  from  within  the  area  of 
service  and  within  12  miles  of  the  hospital  location  or  within  12  miles 
of  the  sponsoring  county  or  municipality,  whichever  is  farther.  The 
members  shall  elect  one  of  their  number  as  chair  and  another  as  vice 
chair  and  shall  also  elect  a  secretary-treasurer,  who  need  not  be  a 
member.  The  members  shall  receive  no  compensation  for  their  services, 
either  as  members  or  as  employees  of  the  authority  but  may  be 
reimbursed  for  their  actual  expenses  incurred  in  the  performance  of 
their  duties  or,  in  the  alternative,  the  members  may  elect  to  be 
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reimbursed  for  such  expenses  on  a  per  diem  basis  in  an  amount  not  to 
exceed  $100.00  per  meeting  and  the  total  amount  not  to  exceed  $100.00 
per  month.  The  authority  shall  make  rules  and  regulations  for  its 
governance  and  may  delegate  to  one  or  more  of  its  members,  officers, 
agents,  or  employees  such  powers  and  duties  as  may  be  deemed 
necessary  and  proper.  (Ga.  L.  1941,  p.  241,  §  4;  Code  1933,  §  88-1804, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1965,  p.  347,  §  2;  Ga.  L.  1983, 
p.  1317,  §  1;  Ga.  L.  1984,  p.  874,  §  1;  Ga.  L.  1997,  p.  1404,  §  2.) 


JUDICIAL  DECISIONS 


Delegation  of  duty  does  not  relieve 
authority  of  responsibility  for  negli¬ 
gence.  —  Duty  of  screening  candidates 
for  admission  to  medical  staff  of  hospital 
may  be  delegated  to  existing  members  of 
staff,  and  such  staff  members  are  agents 
of  hospital  authority,  which  is  responsible 
for  any  default  or  negligence  in  properly 
selecting  new  members  of  staff.  Joiner  v. 
Mitchell  County  Hosp.  Auth.,  125  Ga. 


App.  1,  186  S.E.2d  307  (1971),  aff’d,  229 
Ga.  140,  189  S.E.2d  412  (1972). 

Cited  in  Cox  Enters.,  Inc.  v.  Carroll 
City/County  Hosp.  Auth.,  247  Ga.  39,  273 
S.E.2d  841  (1981);  Georgia  Magnetic  Im¬ 
aging,  Inc.  v.  Green  County  Hosp.  Auth., 
219  Ga.  App.  502,  466  S.E.2d  41  (1995); 
Kendall  v.  Griffin-Spalding  County  Hosp. 
Auth.,  242  Ga.  App.  821,  531  S.E.2d  396 
(2000). 


31-7-74.1.  Definitions;  disclosures  required;  prohibited  transac¬ 
tions;  exceptions;  sanctioning;  sanctioning  of  mem¬ 
bers  violating  prohibition;  authorization  of  authority 
to  make  stricter  rules;  preemption  of  other  laws; 
applicability. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Family”  means  spouse,  child,  or  sibling. 

(2)  “Financial  interest”  means  the  direct  or  indirect  ownership  of 
any  assets  or  stock  of  any  business. 

(3)  “Substantial  interest”  means  the  direct  or  indirect  ownership  of 
more  than  25  percent  of  the  assets  or  stock  of  any  business. 

(4)  “Transact  business”  or  “transact  any  business”  or  “transaction” 
means  any  sale  or  lease  of  any  personal  property,  real  property,  or 
services  on  behalf  of  oneself  or  on  behalf  of  any  third  party  as  an 
agent,  broker,  dealer,  or  representative. 

(b)  Each  member  of  a  hospital  authority  shall  disclose  upon  his  or 
her  selection  as  a  member,  and  at  least  annually  thereafter,  the 
following  described  interests  and  relationships: 

(1)  Any  financial  interest  held  by  the  member  or  the  member’s 
family,  or  held  by  an  entity  in  which  the  member  or  the  member’s 
family  owns  a  financial  interest,  in  any  health  care  provider,  any 
managed  care  provider  or  network,  or  any  entity  which  sells  products 
or  services  to  the  authority; 
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(2)  Any  position  held  by  the  member  or  the  member’s  family  as  an 
officer,  director,  or  employee  of  a  hospital,  hospital  holding  company, 
other  health  care  provider,  or  managed  care  network;  and 

(3)  Any  contract  which  exists  between  the  member  or  the  mem¬ 
ber’s  family,  or  any  entity  in  which  the  member  or  the  member’s 
family  owns  a  financial  interest,  and  the  authority,  including,  but  not 
limited  to,  supply  contracts,  service  contracts,  and  leases. 

(c)  Except  as  otherwise  provided  in  this  Code  section,  no  authority 
member,  no  hospital  chief  executive,  and  no  hospital  system  chief 
executive  officer  shall,  for  such  person  or  for  any  entity  in  which  such 
person  or  such  person’s  family  has  a  substantial  interest,  transact  any 
business  with  such  authority. 

(d)  The  prohibition  of  subsection  (c)  of  this  Code  section  shall  not 
apply  to: 

(1)  Any  relationship  whereunder  a  person  licensed  under  Title  43 
provides  to  such  authority  or  its  medical  facilities  any  services; 

(2)  Any  officer  or  employee  of  a  trust  company  or  bank  which  has 
been  selected  to  be  the  depository  of  the  funds  of  such  nonprofit 
corporation;  or 

(3)  Any  transaction  by  a  board  member  or  a  board  member’s  family 
where  the  amount  of  all  transactions  between  the  parties  is  $1,000.00 
or  less  in  any  one  year. 

(e)  A  transaction  in  which  any  member  of  an  authority  has  a 
financial  interest  or  relationship  described  in  subsection  (b)  of  this  Code 
section  which  does  not  constitute  a  substantial  interest  may  be  ap¬ 
proved  if,  at  the  time  of  such  approval: 

(1)  The  material  facts  of  the  transaction  and  the  member’s  finan¬ 
cial  interest  are  disclosed  or  known  to  the  authority’s  board; 

(2)  The  interested  member  is  absent  from  any  portion  of  a  meeting 
which  discusses  or  votes  upon  said  transaction;  and 

(3)  The  members  approving  the  transaction  in  good  faith  reason¬ 
ably  believe  that  the  transaction  is  fair  to  the  authority. 

(f)  Notwithstanding  the  provisions  of  subsection  (c)  of  this  Code 
section,  a  transaction  in  which  any  member  of  an  authority  has  a 
substantial  interest  may  be  approved  if: 

(1)  The  transaction  was  submitted  to  a  competitive  process  for 
requests  for  proposals,  which  includes  but  is  not  limited  to  consider¬ 
ation  of  all  submitted  proposals  for  price,  quality,  and  appropriate¬ 
ness;  and 
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(2)  Notice  of  the  transaction  was  published  in  the  official  county 
organ  not  less  than  two  weeks  prior  to  the  approval  of  the  board; 

(3)  Opportunity  for  public  comment  concerning  the  proposed 
transaction  was  provided  at  a  meeting  of  the  board; 

(4)  At  the  time  of  approval,  the  members  approving  the  transac¬ 
tion  in  good  faith  reasonably  believe  that  the  transaction  is  fair  and 
is  in  the  best  interests  of  the  authority;  and 

(5)  The  interested  member  is  absent  from  any  portion  of  a  meeting 
which  discusses  or  votes  upon  said  transaction. 

(g)  For  purposes  of  this  Code  section,  a  transaction  is  authorized, 
approved,  or  ratified  if  it  receives  the  affirmative  vote  of  a  majority  of 
the  members  on  the  board  present  and  voting  who  have  no  financial 
interest  in  the  transaction.  A  majority,  but  not  less  than  two,  of  all  the 
noninterested  members  on  the  board  present  and  voting  constitutes  a 
quorum  for  purposes  of  action  that  complies  with  this  Code  section. 

(h)  Any  action  by  an  authority  which  is  taken  in  compliance  with  the 
applicable  requirements  of  this  Code  section  may  not  be  enjoined,  set 
aside,  or  give  rise  to  an  award  of  damages  or  other  sanctions  against  the 
authority  or  any  member  or  officer  on  the  ground  of  a  member’s  or 
officer’s  interest  in  such  transaction.  For  any  action  by  an  authority  not 
in  compliance  with  such  requirements,  any  member  knowingly  violat¬ 
ing  such  requirements  shall  be  immediately  sanctioned,  which  may 
include,  but  not  be  limited  to,  reprimand,  temporary  suspension,  or 
permanent  removal  from  the  authority  after  appropriate  notice  and 
hearing.  The  entity  having  appointed  such  member  shall  have  the 
authority  to  impose  any  sanction. 

(i)  Nothing  in  this  Code  section  shall  prevent  an  authority  from 
having  stricter  rules  relating  to  interests  or  relationships  than  what  is 
provided  in  this  Code  section. 

(j)  To  the  extent  the  provisions  of  this  Code  section  conflict  with  the 
provisions  of  any  other  law,  the  provisions  of  this  Code  section  shall 
govern. 

(k)  The  provisions  of  this  Code  section  shall  apply  to  those  individ¬ 
uals  serving  as  members  of  an  authority  who  are  appointed  or  reap¬ 
pointed  on  or  after  July  1,  1997.  However,  this  Code  section  shall  apply 
to  all  members  of  an  authority,  regardless  of  appointment  date,  serving 
on  or  after  July  1,  1998.  (Code  1981,  §  31-7-74.1,  enacted  by  Ga.  L. 
1997,  p.  1404,  §  3.) 

31-7-74.2.  Oath  to  be  taken  by  members  of  hospital  authority. 

Each  member  of  a  hospital  authority  shall  take  in  the  presence  of  an 
officer  authorized  to  administer  same  the  following  oath: 
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I,  _ ,  citizen  of  _ 

_ County,  Georgia,  do  solemnly  swear  that  I  will,  to  the 

best  of  my  ability,  without  favor  or  affection  to  any  person  and 
without  any  unauthorized  financial  gain  or  compensation  to  myself, 
faithfully  and  fairly  discharge  all  of  the  duties  and  responsibilities 

that  devolve  upon  me  as  a  member  of _ 

Hospital  Authority,  during  the  term  of  my  service  as  such  member. 
(Code  1981,  §  31-7-74.2,  enacted  by  Ga.  L.  1997,  p.  1404,  §  3.) 

31-7-74.3.  Sale  or  lease  by  hospital  authority;  hearing  required; 

factors  to  be  considered  at  hearing;  applicability; 
requirements  for  lease. 

(a)  No  hospital  which  is  owned  by  a  hospital  authority  may  be  sold  or 
leased  to  a  for  profit  entity,  a  not  for  profit  entity,  or  another  hospital 
authority  unless  a  public  hearing  regarding  such  action  is  held  in  the 
county  where  such  hospital  is  located  at  least  60  days  prior  to  such  sale 
or  lease  becoming  effective.  In  the  event  there  is  more  than  one 
participating  unit  for  an  authority,  a  hearing  shall  be  held  in  each 
participating  unit’s  county  at  least  60  days  prior  to  the  sale  or  lease 
becoming  effective.  The  hospital  authority  must  publish  notice  of  the 
hearing  at  least  three  times,  with  the  first  such  notice  appearing  at 
least  60  days  prior  to  the  hearing  in  the  legal  organ  of  each  participat¬ 
ing  unit.  At  each  such  public  hearing,  the  hospital  authority  shall 
describe,  discuss,  or  otherwise  disclose: 

(1)  The  reasonably  foreseeable  adverse  and  beneficial  effects  of 
such  lease  or  sale  upon  health  care  in  the  service  area  of  the  hospitals 
to  be  leased  or  sold,  and,  for  purposes  of  this  paragraph,  the  service 
area  shall  include  the  county  in  which  the  hospital  is  located  and  each 
adjoining  county; 

(2)  A  financial  statement  indicating  the  estimated  value  of  the 
total  assets  and  liabilities  to  be  transferred  or  received  in  the 
transaction;  however,  if  the  value  of  any  individual  asset  exceeds 
$100,000.00,  a  description  and  the  value  of  such  assets  shall  be 
indicated  on  the  financial  statement;  and 

(3)  The  resumes  of  the  top  five  executive  officers  who  will  manage 
the  facility  after  it  is  sold  or  leased. 

This  subsection  shall  not  apply  to  any  transaction  which  is  subject  to 
the  provisions  of  Code  Section  31-7-89.1. 

(b)  No  hospital  which  is  owned  by  a  hospital  authority  may  be  leased 
to  another  person,  corporation,  or  business  entity,  other  than  as 
provided  in  paragraphs  (23)  and  (24)  of  Code  Section  31-7-75,  unless 
such  lease  requires  that: 
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(1)  At  least  one  member  of  the  hospital  authority  will  serve  as  a 
full  voting  member  upon  the  governing  body  or  local  board  of  the 
business  entity  exercising  control  and  management  powers  over  the 
leased  hospital;  and 

(2)  The  governing  body  or  local  board  of  the  business  entity 
exercising  control  and  management  powers  over  the  leased  hospital 
submits  to  the  governing  authority  of  each  county  in  which  the 
hospital  is  located,  within  90  days  after  the  close  of  the  calendar  year 
or  that  entity’s  fiscal  year,  a  complete  and  detailed  financial  state¬ 
ment  for  that  entity. 

(c)  Provisions  of  a  lease  required  by  subsection  (b)  of  this  Code 
section  may  not  be  renegotiated  or  otherwise  altered  or  amended  for  the 
duration  of  such  lease.  (Code  1981,  §  31-7-74.3,  enacted  by  Ga.  L.  1997, 
p.  1404,  §  3;  Ga.  L.  1998,  p.  128,  §  31.) 

31-7-75.  Functions  and  powers. 

Every  hospital  authority  shall  be  deemed  to  exercise  public  and 
essential  governmental  functions  and  shall  have  all  the  powers  neces¬ 
sary  or  convenient  to  carry  out  and  effectuate  the  purposes  and 
provisions  of  this  article,  including,  but  without  limiting  the  generality 
of  the  foregoing,  the  following  powers: 

(1)  To  sue  and  be  sued; 

(2)  To  have  a  seal  and  alter  the  same; 

(3)  To  make  and  execute  contracts  and  other  instruments  neces¬ 
sary  to  exercise  the  powers  of  the  authority; 

(4)  To  acquire  by  purchase,  lease,  or  otherwise  and  to  operate 
projects; 

(5)  To  construct,  reconstruct,  improve,  alter,  and  repair  projects; 

(6)  To  sell  to  others,  or  to  lease  to  others  for  any  number  of  years 
up  to  a  maximum  of  40  years,  any  lands,  buildings,  structures,  or 
facilities  constituting  all  or  any  part  of  any  existing  or  hereafter 
established  project.  In  the  event  a  hospital  authority  undertakes  to 
sell  a  hospital  facility,  such  authority  shall,  prior  to  the  execution  of 
a  contract  of  sale,  provide  reasonable  public  notice  of  such  sale  and 
provide  for  a  public  hearing  to  receive  comments  from  the  public 
concerning  such  sale.  This  power  shall  be  unaffected  by  the  language 
set  forth  in  paragraph  (13)  of  this  Code  section  or  any  implications 
arising  therefrom  unless  grants  of  assistance  have  been  received  by 
the  authority  with  respect  to  such  lands,  buildings,  structures,  or 
facilities,  in  which  case  approval  in  writing  as  set  forth  in  paragraph 
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(13)  of  this  Code  section  shall  be  obtained  prior  to  selling  or  leasing  to 
others  within  20  years  after  completion  of  construction; 

(7)  To  lease  for  any  number  of  years  up  to  a  maximum  of  40  years 
for  operation  by  others  any  project,  provided  that  the  authority  shall 
have  first  determined  that  such  lease  will  promote  the  public  health 
needs  of  the  community  by  making  additional  facilities  available  in 
the  community  or  by  lowering  the  cost  of  health  care  in  the  commu¬ 
nity  and  that  the  authority  shall  have  retained  sufficient  control  over 
any  project  so  leased  so  as  to  ensure  that  the  lessee  will  not  in  any 
event  obtain  more  than  a  reasonable  rate  of  return  on  its  investment 
in  the  project,  which  reasonable  rate  of  return,  if  and  when  realized 
by  such  lessee,  shall  not  contravene  in  any  way  the  mandate  set  forth 
in  Code  Section  31-7-77  specifying  that  no  authority  shall  operate  or 
construct  any  project  for  profit.  Any  lessee  shall  agree  in  the  lease  to 
pay  rent  sufficient  in  each  year  to  pay  the  principal  of  and  the  interest 
on  any  revenue  anticipation  certificates  proposed  to  be  issued  to 
finance  the  cost  of  the  construction  or  acquisition  of  any  such  project 
and  to  pay  off  or  refinance,  in  whole  or  in  part,  any  outstanding  debt 
or  obligation  of  the  lessee  (including  any  redemption  or  prepayment 
premium  due  thereon)  which  was  incurred  in  connection  with  the 
acquisition  and  construction  of  facilities  of  such  lessee  and  the 
amount  necessary  in  the  opinion  of  the  authority  to  be  paid  each  year 
into  any  reserve  funds  which  the  authority  may  deem  advisable  to  be 
established  in  connection  with  the  retirement  of  the  proposed  reve¬ 
nue  anticipation  certificates  and  the  maintenance  of  the  project.  Any 
such  lease  shall  further  provide  that  the  cost  of  all  insurance  with 
respect  to  the  project  and  the  cost  of  maintenance  and  repair  thereof 
shall  be  borne  by  the  lessee.  In  carrying  out  a  refinancing  plan  with 
regard  to  any  outstanding  debt  or  obligation  of  the  lessee  which  was 
incurred  in  connection  with  the  acquisition  and  construction  of 
facilities  of  such  lessee,  the  authority  may  use  proceeds  of  any 
revenue  anticipation  certificates  issued  for  such  purpose  to  acquire 
such  outstanding  debt  or  obligation,  in  whole  or  in  part,  and  may 
itself  or  through  a  fiduciary  or  agent  hold  and  pledge  such  acquired 
debt  or  obligation  as  security  for  the  payment  of  such  revenue 
anticipation  certificates.  The  powers  granted  in  this  paragraph  shall 
be  unaffected  by  the  language  set  forth  in  paragraph  (13)  of  this  Code 
section  or  any  implications  arising  therefrom  unless  grants  of  assis¬ 
tance  have  been  received  by  the  authority  with  respect  to  such 
project,  in  which  case  approval  in  writing  as  set  forth  in  paragraph 
(13)  of  this  Code  section  shall  be  obtained  prior  to  leasing  to  others 
within  20  years  after  completion  of  construction.  Any  revenues 
derived  by  the  authority  from  any  such  lease  shall  be  applied  by  the 
authority  to  the  payment  of  any  revenue  anticipation  certificates 
issued  in  connection  with  the  acquisition  and  construction  of  the 
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project  and  the  payment,  in  whole  or  in  part,  of  any  outstanding  debt 
or  obligation  of  the  lessee  which  was  incurred  in  connection  with  the 
acquisition  and  construction  of  facilities  of  such  lessee  (including  any 
redemption  or  prepayment  premium  due  thereon)  or  to  the  payment 
of  any  other  expenses  incurred  in  connection  with  acquiring,  financ¬ 
ing,  maintaining,  expanding,  operating,  or  equipping  the  project; 

(8)  To  extend  credit  or  make  loans  to  others  for  the  planning, 
design,  construction,  acquisition,  or  carrying  out  of  any  project,  which 
credit  or  loans  may  be  secured  by  such  loan  agreements,  mortgages, 
security  agreements,  contracts,  or  other  instruments  or  fees  or 
charges,  for  a  term  not  to  exceed  40  years,  and  upon  such  terms  and 
conditions  as  the  authority  shall  determine  reasonable  in  connection 
with  such  loans,  including  provisions  for  the  establishment  and 
maintenance  of  reserves  and  insurance  funds,  and  in  the  exercise  of 
powers  granted  by  this  Code  section  in  connection  with  a  project,  to 
require  the  inclusion  in  any  contract,  loan  agreement,  security 
agreement,  or  other  instrument  such  provisions  for  guaranty,  insur¬ 
ance,  construction,  use,  operation,  maintenance,  and  financing  of  a 
project  as  the  authority  may  deem  necessary  or  desirable; 

(9)  To  acquire,  accept,  or  retain  equitable  interests,  security  inter¬ 
ests,  or  other  interests  in  any  property,  real  or  personal,  by  mortgage, 
assignment,  security  agreement,  pledge,  conveyance,  contract,  lien, 
loan  agreement,  or  other  consensual  transfer  in  order  to  secure  the 
repayment  of  any  moneys  loaned  or  credit  extended  by  the  authority; 

(10)  To  establish  rates  and  charges  for  the  services  and  use  of  the 
facilities  of  the  authority; 

(11)  To  accept  gifts,  grants,  or  devises  of  any  property; 

(12)  To  acquire  by  the  exercise  of  the  right  of  eminent  domain  any 
property  essential  to  the  purposes  of  the  authority; 

(13)  To  sell  or  lease  within  20  years  after  the  completion  of 
construction  of  properties  or  facilities  operated  by  the  hospital 
authority  where  grants  of  financial  assistance  have  been  received 
from  federal  or  state  governments,  after  such  action  has  first  been 
approved  by  the  department  in  writing; 

(14)  To  exchange,  transfer,  assign,  pledge,  mortgage,  or  dispose  of 
any  real  or  personal  property  or  interest  therein; 

(15)  To  mortgage,  pledge,  or  assign  any  revenue,  income,  tolls, 
charges,  or  fees  received  by  the  authority; 

(16)  To  issue  revenue  anticipation  certificates  or  other  evidences  of 
indebtedness  for  the  purpose  of  providing  funds  to  carry  out  the 
duties  of  the  authority;  provided,  however,  that  the  maturity  of  any 
such  indebtedness  shall  not  extend  for  more  than  40  years; 
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(17)  To  borrow  money  for  any  corporate  purpose; 

(18)  To  appoint  officers,  agents,  and  employees; 

(19)  To  make  use  of  any  facilities  afforded  by  the  federal  govern¬ 
ment  or  any  agency  or  instrumentality  thereof; 

(20)  To  receive,  from  the  governing  body  of  political  subdivisions 
issuing  the  same,  proceeds  from  the  sale  of  general  obligation  bonds 
or  other  county  obligations  issued  for  hospital  authority  purposes; 

(21)  To  exercise  any  or  all  powers  now  or  hereafter  possessed  by 
private  corporations  performing  similar  functions; 

(22)  To  make  plans  for  unmet  needs  of  their  respective  communi¬ 
ties; 

(23)  To  contract  for  the  management  and  operation  of  the  project 
by  a  professional  hospital  or  medical  facilities  consultant  or  manage¬ 
ment  firm.  Each  such  contract  shall  require  the  consultant  or  firm 
contracted  with  to  post  a  suitable  and  sufficient  bond; 

(24)  To  provide  management,  consulting,  and  operating  services 
including,  but  not  limited  to,  administrative,  operational,  personnel, 
and  maintenance  services  to  another  hospital  authority,  hospital, 
health  care  facility,  as  said  term  is  defined  in  Chapter  6  of  this  title, 
person,  firm,  corporation,  or  any  other  entity  or  any  group  or  groups 
of  the  foregoing;  to  enter  into  contracts  alone  or  in  conjunction  with 
others  to  provide  such  services  without  regard  to  the  location  of  the 
parties  to  such  transactions;  to  receive  management,  consulting,  and 
operating  services  including,  but  not  limited  to,  administrative, 
operational,  personnel,  and  maintenance  services  from  another  such 
hospital  authority,  hospital,  health  care  facility,  person,  firm,  corpo¬ 
ration,  or  any  other  entity  or  any  group  or  groups  of  the  foregoing; 
and  to  enter  into  contracts  alone  or  in  conjunction  with  others  to 
receive  such  services  without  regard  to  the  location  of  the  parties  to 
such  transactions; 

(25)  To  provide  financial  assistance  to  individuals  for  the  purpose 
of  obtaining  educational  training  in  nursing  or  another  health  care 
field  if  such  individuals  are  employed  by,  or  are  on  an  authorized 
leave  of  absence  from,  such  authority  or  have  committed  to  be 
employed  by  such  authority  upon  completion  of  such  educational 
training;  to  provide  grants,  scholarships,  loans  or  other  assistance  to 
such  individuals  and  to  students  and  parents  of  students  for  pro¬ 
grams  of  study  in  fields  in  which  critical  shortages  exist  in  the 
authority’s  service  area,  whether  or  not  they  are  employees  of  the 
authority;  to  provide  for  the  assumption,  purchase,  or  cancellation  of 
repayment  of  any  loans,  together  with  interest  and  charges  thereon, 
made  for  educational  purposes  to  students,  postgraduate  trainees,  or 
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the  parents  of  such  students  or  postgraduate  trainees  who  have 
completed  a  program  of  study  in  a  field  in  which  critical  shortages 
exist  in  the  authority’s  service  area;  and  to  provide  services  and 
financial  assistance  to  private  not  for  profit  organizations  in  the  form 
of  grants  and  loans,  with  or  without  interest  and  secured  or  unse¬ 
cured  at  the  discretion  of  such  authority,  for  any  purpose  related  to 
the  provision  of  health  or  medical  services  or  related  social  services  to 
citizens; 

(26)  To  exercise  the  same  powers  granted  to  joint  authorities  in 
subsection  (f)  of  Code  Section  31-7-72;  and 

(27)  To  form  and  operate,  either  directly  or  indirectly,  one  or  more 
networks  of  hospitals,  physicians,  and  other  health  care  providers 
and  to  arrange  for  the  provision  of  health  care  services  through  such 
networks;  to  contract,  either  directly  or  through  such  networks,  with 
the  Department  of  Community  Health  to  provide  services  to  Medicaid 
beneficiaries  to  provide  health  care  services  in  an  efficient  and 
cost-effective  manner  on  a  prepaid,  capitation,  or  other  reimburse¬ 
ment  basis;  and  to  undertake  other  managed  health  care  activities; 
provided,  however,  that  for  purposes  of  this  paragraph  only  and 
notwithstanding  the  provisions  of  Code  Section  33-3-3,  as  now  or 
hereafter  amended,  a  hospital  authority  shall  be  permitted  to  and 
shall  comply  with  the  requirements  of  Chapter  21  of  Title  33  to  the 
extent  that  such  requirements  apply  to  the  activities  undertaken  by 
the  hospital  authority  pursuant  to  this  paragraph.  No  hospital 
authority,  whether  or  not  it  exercises  the  powers  authorized  by  this 
paragraph,  shall  be  relieved  of  compliance  with  Article  4  of  Chapter 
18  of  Title  50,  relating  to  inspection  of  public  records  unless  otherwise 
authorized  by  law.  Any  health  care  provider  licensed  under  Chapter 
30  of  Title  43  shall  be  eligible  to  apply  to  become  a  participating 
provider  under  such  a  hospital  plan  or  network  which  provides 
coverage  for  health  care  services  which  are  within  the  lawful  scope  of 
his  or  her  practice,  provided  that  nothing  contained  in  this  Code 
section  shall  be  construed  to  require  any  such  hospital  plan  or 
network  to  provide  coverage  for  any  specific  health  care  service.  (Ga. 
L.  1941,  p.  241,  §  5;  Ga.  L.  1945,  p.  349,  §  1;  Ga.  L.  1957,  p.  116,  §  1; 
Code  1933,  §  88-1805,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L. 
1964,  Ex.  Sess.,  p.  15,  §  1;  Ga.  L.  1969,  p.  103,  §  2;  Ga.  L.  1969,  p. 
805,  §  1;  Ga.  L.  1978,  p.  1970,  §  1;  Ga.  L.  1980,  p.  1140,  §  1;  Ga.  L. 
1982,  p.  712,  §§  1,  2;  Ga.  L.  1983,  p.  3,  §  22;  Ga.  L.  1983,  p.  1566,  §  2; 
Ga.  L.  1990,  p.  310,  §  1;  Ga.  L.  1991,  p.  1391,  §  3;  Ga.  L.  1995,  p.  901, 
§  1;  Ga.  L.  1999,  p.  296,  §  24;  Ga.  L.  2003,  p.  569,  §  2.) 

Cross  references.  —  Certificate  of  to  Code  Section  28-9-5,  in  2001,  “not  for 
need  required  for  offering  of  health  care  profit”  was  substituted  for  “not-for-profit” 
facilities  and  services,  §  31-6-40.  in  paragraph  (25). 

Code  Commission  notes.  —  Pursuant  Law  reviews.  —  For  survey  article  on 
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local  government  law,  see  34  Mercer  L.  government  law,  see  35  Mercer  L.  Rev.  233 
Rev.  225  (1982).  For  annual  survey  of  local  (1983). 

JUDICIAL  DECISIONS 


Hospital  authorities  have  unlim¬ 
ited  and  unqualified  right  to  sue  and 

be  sued,  just  as  any  private  corporation. 
Hipp  v.  Hospital  Auth.,  104  Ga.  App.  174, 
121  S.E.2d  273  (1961). 

Hospital  authorities  are  subject  to 
suits  for  negligently  inflicted  inju¬ 
ries.  —  Phrase  to  sue  and  be  sued  sub¬ 
jects  a  hospital  authority  corporation  to 
suits  for  damages  for  personal  injuries  the 
hospital  negligently  inflicts  on  one  of  the 
hospital’s  patients.  Hospital  Auth.  v. 
Shubert,  96  Ga.  App.  222,  99  S.E.2d  708 
(1957). 

Hospital  authorities  not  entitled  to 
sovereign  immunity.  —  Hospital  au¬ 
thorities,  because  the  authorities  are  nei¬ 
ther  the  state  nor  a  department  or  agency 
of  the  state,  are  not  entitled  to  the  defense 
of  sovereign  immunity.  Thomas  v.  Hospi¬ 
tal  Auth.,  264  Ga.  40,  440  S.E.2d  195 
(1994);  Randolph  County  Hosp.  Auth.  v. 
Johnson,  215  Ga.  App.  283,  450  S.E.2d 
318  (1994). 

Attack  by  authority  upon  state  stat¬ 
ute  on  state  constitutional  grounds. 

—  Hospital  authority  has  standing  by 
statute  to  attack  state  law  on  grounds 
that  the  law  violates  due  process  and 
equal  protection  clauses  of  Georgia  Con¬ 
stitution.  Caldwell  v.  Hospital  Auth.,  248 
Ga.  887,  287  S.E.2d  15  (1982). 

Paragraph  (1)  not  construed  as 
waiver  of  sovereign  immunity.  —  Ga. 
Const.  1983,  Art.  I,  Sec.  II,  Para.  IX  does 
not  require  courts  to  construe  the  “sue  and 
be  sued”  language  of  paragraph  (1)  of 
O.C.G.A.  §  31-7-75  as  a  waiver  of  sover¬ 
eign  immunity.  Howard  v.  Liberty  Mem. 
Hosp.,  752  F.  Supp.  1074  (S.D.  Ga.  1990). 

State  action  immunity.  —  Hospital 
authority  was  an  instrumentality,  agency, 
or  “political  subdivision”  of  the  state  for 
purposes  of  the  state  action  immunity 
doctrine  and,  thus,  was  immune  from  an 
antitrust  action  brought  by  a  doctor  who 
was  denied  staff  privileges.  Crosby  v.  Hos¬ 
pital  Auth.,  93  F.3d  1515  (11th  Cir.  1996), 
cert,  denied,  520  U.S.  1116,  117  S.  Ct. 
1246,  137  L.  Ed.  2d  328  (1997). 


In  O.C.G.A.  §§  31-7-71  and  31-7-75,  the 
Georgia  legislature  authorized  hospital 
authorities  (HA)  power  to  acquire  and 
lease  hospitals  to  others,  and  must  have 
anticipated  that  HA’s  could  reduce  compe¬ 
tition,  so  state-action  immunity  applied  to 
defendant  HA’s  acquisition  of  a  second 
hospital  and  the  HA’s  lease  to  another 
defendant,  an  entity  the  HA  created,  and 
plaintiff  Federal  Trade  Commission’s  com¬ 
plaint  under  15  U.S.C.  §  18  properly 
failed.  FTC  v.  Phoebe  Putney  Health  Sys., 
663  F.3d  1369  (11th  Cir.  2011)  (Unpub¬ 
lished). 

Hospital  was  entitled  to  sovereign 
immunity  for  any  judgment  in  a  medical 
malpractice  action  in  excess  of  the  hospi¬ 
tal’s  liability  insurance.  Howard  v.  Liberty 
Mem.  Hosp.,  752  F.  Supp.  1074  (S.D.  Ga. 
1990). 

Discharge  of  governmental  obliga¬ 
tion  to  provide  for  health  of  people.  — 

Under  the  Hospital  Authorities  Law,  the 
governmental  obligation  to  provide  for  the 
health  of  people  can  be  discharged  by 
acquisition  of  existing  hospital  facilities, 
by  construction  of  completely  new  hospi¬ 
tals,  and  by  sale  or  lease  of  hospital  to 
others  (as  well  as  by  the  hospital  author¬ 
ity’s  operation  thereof).  Bradfield  v.  Hos¬ 
pital  Auth.,  226  Ga.  575,  176  S.E.2d  92 
(1970). 

Suitable  private  corporation  could 
properly  operate  a  hospital,  either  as 
lessee  or  as  owner,  so  as  to  promote  the 
public  health  functions  of  government. 
Richmond  County  Hosp.  Auth.  v.  Rich¬ 
mond  County,  255  Ga.  183,  336  S.E.2d  562 
(1985). 

Hospitals  are  intended  to  discharge 
identical  governmental  obligation.  — 

Hospitals,  whether  owned  directly  by  a 
county  or  city,  or  by  an  authority,  are 
designed  and  intended  to  serve  identical 
purposes  of  discharging  the  governmental 
obligation  to  provide  for  the  health  of  the 
people.  Bradfield  v.  Hospital  Auth.,  226 
Ga.  575,  176  S.E.2d  92  (1970). 

Lease  between  related  corpora¬ 
tions.  —  Since  corporations  are  separate 
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and  distinct  entities  in  the  eyes  of  the  law, 
notwithstanding  even  common  ownership 
of  two  corporations  and  the  relationship  of 
one  corporation  as  the  wholly-owned  sub¬ 
sidiary  of  another,  the  requirement  that 
there  be  a  lease  to  others  is  fully  satisfied 
by  a  lease  between  two  such  related  cor¬ 
porations.  Richmond  County  Hosp.  Auth. 
v.  Richmond  County,  255  Ga.  183,  336 
S.E.2d  562  (1985). 

Funding  of  project  not  for  purely 
charitable  purpose  not  unconstitu¬ 
tional.  —  Even  assuming  a  purely  chari¬ 
table  purpose  is  not  involved  in  a  project, 
the  project’s  funding  by  a  hospital  author¬ 
ity  does  not  violate  Ga.  Const.  1976,  Art. 
IX,  Sec.  IV,  Para.  Ill  (see  now  Ga.  Const. 
1983,  Art.  IX,  Sec.  II,  Para.  VIII),  because 
a  hospital  authority  is  not  a  county,  mu¬ 
nicipal  corporation,  or  political  subdivi¬ 
sion  of  this  state.  Bradfield  v.  Hospital 
Auth.,  226  Ga.  575,  176  S.E.2d  92  (1970). 

Language  of  O.C.G.A.  §  31-7-75  does 
not  require  an  “investment”;  the  lan¬ 
guage  simply  indicates  that  if  an  invest¬ 
ment  is  made  in  connection  with  a  lease, 
the  rate  of  return  will  be  limited  to  that 
which  is  reasonable.  Richmond  County 
Hosp.  Auth.  v.  Richmond  County,  255  Ga. 
183,  336  S.E.2d  562  (1985). 

Cash  and  accounts  receivable  are 
“personal  property”  under  paragraph 
(14)  of  O.C.G.A.  §  31-7-75.  Richmond 
County  Hosp.  Auth.  v.  Richmond  County, 
255  Ga.  183,  336  S.E.2d  562  (1985). 

Hospital  authority  members’  action 
on  corporations’  boards  did  not  breach 
their  fiduciary  duties  or  create  a  conflict  of 
interest.  Richmond  County  Hosp.  Auth.  v. 
Richmond  County,  255  Ga.  183,  336 
S.E.2d  562  (1985). 

Hospital  authority  was  engaging  in 
ultra  vires  activity  by  renting  and  sell¬ 
ing  durable  medical  equipment  to  general 
public  since  there  is  no  legislative  autho¬ 
rization  for  such  activity.  Tift  County 
Hosp.  Auth.  v.  MRS  of  Tifton,  Ga.,  Inc., 
255  Ga.  164,  335  S.E.2d  546  (1985). 

Limitation  on  delegation  of  func¬ 
tions  of  hospital  authority.  —  Hospital 
authority  did  not  have  the  statutory  au¬ 
thority  to  create  a  trust  and  delegate  to 
the  trust  the  power  and  discretion  to  carry 


out  the  authority’s  functions,  missions, 
and  responsibilities.  Kendall  v. 
Griffin-Spalding  County  Hosp.  Auth.,  242 
Ga.  App.  821,  531  S.E.2d  396  (2000). 

Liability  for  punitive  damages.  — 
Under  appropriate  circumstances,  a  hos¬ 
pital  authority  may  be  held  liable  for 
punitive  damages.  Hodges  v.  Effingham 
County  Hosp.  Auth.,  182  Ga.  App.  173, 
355  S.E.2d  104  (1987). 

Requirement  that  physician  use 
hospital  facilities  and  services  is 
valid.  —  Hospital  authority’s  resolution 
requiring  a  physician  to  use  in-house  fa¬ 
cilities  and  services  for  hospital  patients, 
where  offered,  does  not  invade  a  physi¬ 
cian’s  province.  Although  the  physician  is 
required  to  use  the  facilities  and  equip¬ 
ment  provided  within  the  hospital  com¬ 
plex  for  testing  rather  than  similar  facili¬ 
ties  and  equipment  outside,  the  physician 
is  nevertheless  free  to  interpret  the  re¬ 
sults  of  such  tests  and  free  to  diagnose 
and  prescribe  treatment  for  all  the  physi¬ 
cian’s  patients.  Cobb  County-Kennestone 
Hosp.  Auth.  v.  Prince,  242  Ga.  139,  249 
S.E.2d  581  (1978). 

Hospital  authority  did  not  violate 
Clayton  Act.  —  Whether  the  hospital 
authority  authorized  the  purchase  of  the 
hospital  without  considering,  among  other 
factors,  the  anticompetitive  adverse  effect 
of  the  acquisition  on  healthcare  in  the 
community  and  alternatives  to  leasing  the 
hospital  to  the  defendants  were  irrele¬ 
vant.  The  state  put  the  ultimate  say-so  for 
the  provision  and  management  of 
healthcare  in  the  hands  of  the  healthcare 
authorities.  FTC  v.  Phoebe  Putney  Health 
Sys.,  793  F.  Supp.  2d  1356  (M.D.  Ga. 
2011),  aff’d,  663  F.3d  1369  (11th  Cir. 
2011). 

Cited  in  Griffin-Spalding  County  Hosp. 
Auth.  v.  Radio  Station  WKEU,  240  Ga. 
444,  241  S.E.2d  196  (1978);  Cox  Enters., 
Inc.  v.  Carroll  City/County  Hosp.  Auth., 
247  Ga.  39,  273  S.E.2d  841  (1981);  Medi¬ 
cal  Ctr.  Hosp.  Auth.  v.  Andrews,  162  Ga. 
App.  687,  292  S.E.2d  197  (1982);  United 
States  v.  Wingo,  723  F.  Supp.  798  (N.D. 
Ga.  1989);  Colquitt  County  Hosp.  Auth.  v. 
Health  Star,  Inc.,  262  Ga.  285,  417  S.E.2d 
147  (1992). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


County  hospital  authority  is  autho¬ 
rized  to  make  term  loans.  1969  Op. 
Att’y  Gen.  No.  69-9. 

Hospital  authority  can  lease  unim¬ 
proved  land  to  third  party  subject  to 
prohibition  against  gratuities  contained 
in  Ga.  Const.  1976,  Art.  Ill,  Sec.  VIII, 
Para.  XII  (see  now  Ga.  Const.  1983,  Art. 
Ill,  Sec.  VI,  Para.  VI).  1971  Op.  Att’y  Gen. 
No.  71-190. 

Authority’s  right  to  operate  and 
charge  for  ambulance  service.  —  Hos¬ 
pital  authority  has  right  to  operate  ambu¬ 
lance  service  for  transportation  of  pa¬ 
tients  to  and  from  the  authority’s  hospital 
and  may  make  charges  for  such  service. 
1965-66  Op.  Att’y  Gen.  No.  66-176. 

Authority  may  contract  with  pri¬ 
vate  ambulance  service  for  back-up 
service.  —  Hospital  authority  may  enter 
into  contract  with  private  ambulance  ser¬ 
vice,  on  trip  by  trip  basis,  to  provide  for 
back-up  ambulance  service  for  the  author¬ 
ity.  1970  Op.  Att’y  Gen.  No.  70-200. 

Agreement  to  subsidize  hospital  au¬ 
thority  ambulance  service  not  viola¬ 
tive  of  state  Constitution.  —  Agree¬ 


ment  by  county  with  hospital  authority  in 
nature  of  contract  in  which  county  agrees 
to  subsidize  ambulance  service  operated 
by  hospital  authority  does  not  violate  any 
provisions  of  state  Constitution  and 
county  would  be  authorized  to  pay  sums  of 
money  to  hospital  authority  for  this  ser¬ 
vice.  1968  Op.  Att’y  Gen.  No.  68-280. 

Unemployment  compensation  cov¬ 
erage  for  authority  employees.  —  In¬ 
asmuch  as  creation  and  continued  opera¬ 
tion  of  a  hospital  authority  is  a  joint 
venture  of  a  hospital  authority  and  the 
authority’s  supporting  political  subdivi¬ 
sion  or  subdivisions,  a  determination  as  to 
whether  the  hospital  authority’s  employ¬ 
ees  will  be  covered  by  unemployment  com¬ 
pensation  should  be  a  joint  determination 
made  by  both  the  hospital  authority  and 
the  supporting  political  subdivision  or 
subdivisions.  1971  Op.  Att’y  Gen.  No. 
71-55. 

Open  meetings  and  records  provi¬ 
sions  apply  to  hospital  authorities.  — 

Provisions  for  open  meetings  and  records 
apply  to  hospital  authorities.  1980  Op. 
Att’y  Gen.  No.  U80-6. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos-  ALR.  —  Hospital’s  liability  for  personal 
pitals  and  Asylums,  §  8  et  seq.  injury  or  death  of  doctor,  nurse,  or  atten- 

C.J.S.  —  41  C.J.S.,  Hospitals,  §  11  et  dant,  1  ALR3d  1036. 
seq. 

31-7-75.1.  Proceeds  of  sale  of  hospital  held  in  trust  to  fund 
indigent  hospital  care. 

(a)  The  proceeds  from  any  sale  or  lease  of  a  hospital  owned  by  a 
hospital  authority  or  political  subdivision  of  this  state,  which  proceeds 
shall  not  include  funds  required  to  pay  off  the  bonded  indebtedness  of 
the  sold  hospital  or  any  expense  of  the  authority  or  political  subdivision 
attributable  to  the  sale  or  lease,  shall  be  held  by  the  authority  or 
political  subdivision  in  an  irrevocable  trust  fund.  Such  proceeds  in  that 
fund  may  be  invested  in  the  same  way  that  public  moneys  may  be 
invested  generally  pursuant  to  general  law,  but  money  in  that  trust 
fund  shall  be  used  exclusively  for  funding  the  provision  of  hospital  care 
for  the  indigent  residents  of  the  political  subdivision  which  owned  the 
hospital  or  by  which  the  authority  was  activated  or  for  which  the 
authority  was  created.  If  the  funds  available  for  a  political  subdivision 
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in  that  irrevocable  trust  fund  are  less  than  $100,000.00,  the  principal 
amount  may  be  used  to  fund  the  provision  of  indigent  hospital  care; 
otherwise,  only  the  income  from  that  fund  may  be  used  for  that  care. 
Such  funding  or  reimbursement  for  indigent  care  shall  not  exceed  the 
diagnosis  related  group  rate  for  that  hospital  in  each  individual  case. 

(b)  In  the  event  a  hospital  authority  which  sold  or  leased  a  hospital 
was  activated  by  or  created  for  more  than  one  political  subdivision  or  in 
the  event  a  hospital  having  as  owner  more  than  one  political  subdivi¬ 
sion  is  sold  or  leased  by  those  political  subdivisions,  each  such  constit¬ 
uent  political  subdivision’s  portion  of  the  irrevocable  trust  fund  for 
indigent  hospital  care  shall  be  determined  by  multiplying  the  amount  of 
that  fund  by  a  figure  having  a  numerator  which  is  the  population  of  that 
political  subdivision  and  a  denominator  which  is  the  combined  popula¬ 
tion  of  all  the  political  subdivisions  which  owned  the  hospital  or  by 
which  or  for  which  the  authority  was  activated  or  created. 

(c)  For  purposes  of  hospital  care  for  the  indigent  under  this  Code 
section,  the  standard  of  indigency  shall  be  that  determined  under  Code 
Section  31-8-43,  relating  to  standards  of  indigency  for  emergency  care 
of  pregnant  women,  based  upon  125  percent  of  the  federal  poverty  level. 

(d)  This  Code  section  shall  not  apply  to  the  following  actions: 

(1)  A  reorganization  or  restructuring; 

(2)  Any  sale  of  a  hospital,  or  the  proceeds  from  that  sale,  made 
prior  to  April  2,  1986;  and 

(3)  Any  sale  or  lease  of  a  hospital  when  the  purchaser  or  lessee 
pledges,  by  written  contract  entered  into  concurrently  with  such 
purchase  or  lease,  to  provide  an  amount  of  hospital  care  equal  to  that 
which  would  have  otherwise  been  available  pursuant  to  subsections 
(a),  (b),  and  (c)  of  this  Code  section  for  the  indigent  residents  of  the 
political  subdivisions  which  owned  the  hospital,  by  which  the  hospital 
authority  was  activated,  or  for  which  the  authority  was  created. 
However,  the  exception  to  this  Code  section  provided  by  this  para¬ 
graph  shall  only  apply  to: 

(A)  Hospital  authorities  that  operate  a  licensed  hospital  pursu¬ 
ant  to  a  lease  from  the  county  which  created  the  appropriate 
authority;  and 

(B)  Hospitals  that  have  a  bed  capacity  of  more  than  150  beds; 
and 

(C)  Hospitals  located  in  a  county  in  which  no  other 
medical-surgical  licensed  hospital  is  located;  and 

(D)  Hospitals  located  in  a  county  having  a  population  of  less 
than  45,000  according  to  the  United  States  decennial  census  of 
1990;  and 
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(E)  Hospitals  operated  by  a  hospital  authority  that  entered  into 
a  lease-purchase  agreement  between  such  hospital  and  a  private 
corporation  prior  to  July  1,  1997.  (Code  1981,  §  31-7-75.1,  enacted 
by  Ga.  L.  1986,  p.  744,  §  2;  Ga.  L.  1996,  p.  739,  §  1.) 

Code  Commission  notes.  —  Pursuant  “related”  in  the  last  sentence  of  subsection 
to  Code  Section  28-9-5,  in  1986,  a  hyphen  (a), 
was  deleted  from  between  “diagnosis”  and 

31-7-75.2.  Exemption  from  disclosure  for  potentially  commer¬ 
cially  valuable  plan,  proposal,  or  strategy. 

Notwithstanding  any  other  provision  of  law  to  the  contrary,  no 
Georgia  nonprofit  corporation  in  its  operation  of  a  hospital  or  other 
medical  facility  for  the  benefit  of  a  governmental  entity  in  this  state  and 
no  hospital  authority  shall  be  required  by  Chapter  14  of  Title  50  or 
Article  4  of  Chapter  18  of  Title  50  to  disclose  or  make  public  any 
potentially  commercially  valuable  plan,  proposal,  or  strategy  that  may 
be  of  competitive  advantage  in  the  operation  of  the  corporation  or 
authority  or  its  medical  facilities  and  which  has  not  been  made  public. 
This  exemption  shall  terminate  at  such  time  as  such  plan,  proposal,  or 
strategy  has  either  been  approved  or  rejected  by  the  governing  board  of 
such  corporation  or  hospital  authority.  Except  as  provided  in  this  Code 
section  or  as  otherwise  provided  by  law,  hospital  authorities  shall 
comply  with  the  provisions  of  Chapter  14  of  Title  50  and  Article  4  of 
Chapter  18  of  Title  50.  (Code  1981,  §  31-7-75.2,  enacted  by  Ga.  L.  1989, 
p.  553,  §  1;  Ga.  L.  1993,  p.  1020,  §  2;  Ga.  L.  2001,  p.  1172,  §  1.) 

Law  reviews.  —  For  note  on  1989  2001  amendment  to  this  Code  section,  see 

enactment  of  this  Code  section,  see  6  Ga.  18  Ga.  St.  U.L.  Rev.  162  (2001). 

St.  U.L.  Rev.  324  (1989).  For  note  on  the 

31-7-75.3.  Home  health  agency  services  operated  by  hospitals. 

Repealed  by  Ga.  L.  2007,  p.  47,  §  31(1)/SB  103,  effective  May  11, 
2007. 

Editor’s  notes.  —  This  Code  section 
was  based  on  Code  1981,  §  31-7-75.3,  en¬ 
acted  by  Ga.  L.  1998,  p.  900,  §  4. 

31-7-76.  Procedure  in  event  of  failure  of  authority  to  perform 
minimum  functions;  determination  of  removal  from 
office;  appointments  to  fill  vacancies  created  by  re¬ 
moval. 

(a)  The  General  Assembly  declares  that  it  is  the  intent  of  this  article 
to  provide  a  mechanism  for  the  operation  and  maintenance  of  needed 
health  care  facilities  in  the  several  counties  and  municipalities  of  this 
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state.  It  is  the  further  intent  of  the  General  Assembly  that,  whenever  an 
authority  ceases  to  perform  the  minimum  functions  required  for  the 
continued  operation  and  maintenance  of  needed  health  care  facilities  in 
the  county  or  municipality,  a  procedure  be  made  available  to  recognize 
the  failure  of  the  authority  to  perform  these  minimum  functions  and  to 
provide  for  the  orderly  and  responsible  reorganization  of  the  authority. 

(b)  Whenever  it  appears  that  an  authority  has  ceased  to  perform  the 
minimum  functions  required  for  the  continued  operation  and  mainte¬ 
nance  of  needed  health  care  facilities  in  the  county  or  municipality  in 
which  the  authority  is  authorized  to  function,  a  petition  may  be  filed  in 
the  superior  court  in  the  county  requesting  that  the  members  of  the 
authority  be  removed  from  office  and  that  any  vacancy  created  by  a 
removal  be  filled  as  provided  in  Code  Section  31-7-72  for  the  initial 
appointment  of  members  of  an  authority.  Each  such  petition  shall  be 
filed  by  one  or  more  residents  of  the  county  in  which  the  authority  is 
authorized  to  function,  or  by  the  county  governing  authority,  and  shall 
be  supported  by  petition  of  a  number  of  residents  of  the  county  equal  to 
5  percent  or  more  of  the  number  of  electors  registered  to  vote  in  the 
general  election  last  held  in  the  county.  In  the  case  of  an  authority 
authorized  to  function  solely  within  a  municipality,  the  petition  shall  be 
filed  by  one  or  more  residents  of  the  municipality  in  which  the  authority 
is  authorized  to  function,  or  by  the  municipal  governing  authority,  and 
shall  be  supported  by  petition  of  a  number  of  residents  of  the  munici¬ 
pality  equal  to  5  percent  or  more  of  the  number  of  electors  registered  to 
vote  in  the  general  election  last  held  in  the  municipality. 

(c)  Upon  the  filing  of  any  petition  as  provided  in  subsection  (b)  of  this 
Code  section,  the  judge  of  the  superior  court  shall  set  a  hearing  to 
inquire  into  the  merits  of  the  petition  not  sooner  than  ten  days  nor  later 
than  30  days  from  the  date  of  filing  of  the  petition.  The  hearing  may  be 
continued,  in  the  discretion  of  the  judge,  on  motion  of  any  party. 

(d)  At  each  hearing  held  as  provided  in  subsection  (c)  of  this  Code 
section,  the  judge,  sitting  without  a  jury,  shall  inquire  into  and 
determine  the  question  of  whether  the  authority  has  ceased  to  perform 
the  minimum  functions  required  for  the  continued  operation  and 
maintenance  of  needed  health  care  facilities  in  the  county  or  munici¬ 
pality.  In  making  his  determination  the  judge  shall  consider,  but  shall 
not  be  limited  by,  whether  the  authority  has: 

(1)  Failed  to  establish  and  enforce  rates  and  charges  as  provided  in 
Code  Section  31-7-77; 

(2)  Failed  to  take  any  reasonable  action  when  the  failure  has  the 
effect  of  jeopardizing  repayment  of  principal  or  interest,  when  due,  on 
revenue  anticipation  certificates  issued  by  the  authority; 

(3)  Failed  to  take  any  reasonable  action  when  the  failure  has  the 
effect  of  breaching  a  contract  providing  for  continued  maintenance 
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and  use  of  the  authority’s  facilities  and  entered  into  with  a  county  or 
municipality  as  provided  in  Code  Section  31-7-85; 

(4)  Failed  to  make  plans  for  unmet  needs  of  the  community  as 
authorized  by  paragraph  (22)  of  Code  Section  31-7-75; 

(5)  Failed  to  make  and  file  its  annual  report  as  provided  in  Code 
Section  31-7-90; 

(6)  Failed  to  adopt  an  annual  budget  as  provided  in  Code  Section 
31-7-90; 

(7)  Failed  to  conduct  the  annual  audit  as  provided  in  Code  Section 
31-7-91; 

(8)  Failed  to  report  or  publish  the  annual  audit  as  provided  in  Code 
Section  31-7-92; 

(9)  Failed  to  hold  at  least  one  meeting  in  the  preceding  calendar 
quarter;  or 

(10)  Failed  to  take  any  other  action  required  pursuant  to  this 
article. 

(e)  After  giving  all  parties  an  opportunity  to  be  heard,  the  judge  shall 
determine,  based  on  the  evidence  presented,  whether  the  clear  and 
convincing  weight  of  the  evidence  is  that  the  authority  has  ceased  to 
perform  the  minimum  functions  required  for  the  continued  operation 
and  maintenance  of  needed  health  care  facilities  in  the  county  or 
municipality.  In  the  event  the  judge  so  decides,  he  shall  order  the 
immediate  removal  from  office  of  the  members  of  the  authority,  except 
that  no  member  shall  be  removed  who  demonstrates  to  the  satisfaction 
of  the  judge  his  good  faith  attempt  to  fulfill  his  duties  as  a  member  of 
the  authority.  In  the  event  the  court  denies  the  petition,  the  petition 
shall  be  dismissed. 

(f)  Vacancies  created  pursuant  to  this  Code  section  shall  be  filled  in 
the  same  manner  as  provided  in  Code  Section  31-7-72  for  the  initial 
appointment  of  members  of  an  authority.  Vacancies  created  by  the 
expiration  of  the  term  or  the  resignation  or  disability  of  a  member 
appointed  pursuant  to  this  Code  section  shall  be  filled  as  provided  in 
Code  Section  31-7-72  for  the  filling  of  vacancies.  (Code  1933, 
§  88-1804.1,  enacted  by  Ga.  L.  1978,  p.  2009,  §  1;  Ga.  L.  1984,  p.  22, 
§  31.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos-  C.J.S.  —  41  C.J.S.,  Hospitals,  §§  7,  11, 
pitals  and  Asylums,  §  15.  12. 
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31-7-77.  Rates  and  charges. 

No  authority  shall  operate  or  construct  any  project  for  profit.  It  shall 
fix  rates  and  charges  consistent  with  this  declaration  of  policy  and  such 
as  will  produce  revenues  only  in  amounts  sufficient,  together  with  all 
other  funds  of  the  authority,  to  pay  principal  and  interest  on  certificates 
and  obligations  of  the  authority,  to  provide  for  maintenance  and 
operation  of  the  project,  and  to  create  and  maintain  a  reserve  sufficient 
to  meet  principal  and  interest  payments  due  on  any  certificates  in  any 
one  year  after  the  issuance  thereof.  The  authority  may  provide  reason¬ 
able  reserves  for  the  improvement,  replacement,  or  expansion  of  its 
facilities  or  services.  (Ga.  L.  1941,  p.  241,  §  6;  Code  1933,  §  88-1806, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Bradfield  v.  Hospital  Auth.,  Enters.,  Inc.  v.  Carroll  City/County  Hosp. 
226  Ga.  575,  176  S.E.2d  92  (1970);  Cox  Auth.,  247  Ga.  39,  273  S.E.2d  841  (1981). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Authority’s  right  to  operate  and  tients  to  and  from  the  authority’s  hospital 
charge  for  ambulance  service.  —  Hos-  and  may  make  charges  for  such  service, 
pital  authority  has  right  to  operate  ambu-  1965-66  Op.  Att’y  Gen.  No.  66-176. 
lance  service  for  transportation  of  pa- 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos-  C.J.S.  —  41  C.J.S.,  Hospitals,  §  21  et 
pitals  and  Asylums,  §  3.  seq. 

31-7-78.  Issuance  and  sale  of  negotiable  revenue  anticipation 
certificates. 

(a)  Every  authority  is  authorized  to  provide  by  resolution  for  the 
issuance  and  sale  of  negotiable  revenue  anticipation  certificates  for  the 
purpose  of: 

(1)  Paying  all  or  any  part  of  the  cost  of  the  acquisition,  construc¬ 
tion,  alteration,  repair,  modernization,  and  other  charges  incident 
thereto  in  connection  with  any  facilities  or  project; 

(2)  Paying  all  or  any  part  of  the  cost  of  paying  off  or  refinancing 
any  outstanding  debt  or  obligation  of  any  nature  owed  by  such 
authority  or  by  persons  who  in  furtherance  of  the  authority’s  public 
purposes  lease  facilities  from  such  authority  pursuant  to  this  article, 
provided  that  such  outstanding  debt  or  obligation  was  incurred  in 
connection  with  the  acquisition  or  construction  of  facilities  of  the 
authority  or  any  such  lessee;  and 
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(3)  Refunding  outstanding  certificates. 

(b)  In  addition  to  paying  from  the  proceeds  of  any  revenue  anticipa¬ 
tion  certificate  issue  interest  accrued  during  the  construction  period  of 
any  project  and  other  incidental  and  customary  expenses  such  as  those 
for  engineering,  inspections,  and  fiscal  and  legal  services,  the  authority 
may  fund  as  a  part  of  such  issue  and  set  aside  from  the  proceeds  thereof 
an  amount  of  money  not  exceeding  15  percent  of  the  principal  amount 
of  such  issue  for  the  purpose  of  establishing  a  debt  service  reserve  with 
respect  to  the  principal  and  interest  requirements  of  such  issue.  The 
authority  may  issue  such  types  of  certificates  as  it  determines  appro¬ 
priate,  including  certificates  on  which  principal  and  interest  are  pay¬ 
able: 

(1)  Exclusively  from  income  or  revenues  of  the  operation  of  the 
authority  financed  with  the  proceeds  of  such  certificates  or  together 
with  such  proceeds  and  grants  from  the  federal  government,  or  any 
instrumentality,  or  other  person  or  corporation  in  aid  of  such  projects; 

(2)  Exclusively  from  income  and  revenues  of  certain  designated 
projects;  or 

(3)  From  revenues  of  the  authority  generally,  including  any  debt 
service  reserve  established  with  a  portion  of  the  certificate  proceeds. 

Any  such  certificate  may  be  additionally  secured  by  the  hypothecation 
of  any  revenues  received  from  participating  units  or  subdivisions  and 
by  mortgage  of  the  project  or  any  part  thereof  constituting  real  or 
personal  property  of  the  authority,  except  as  prohibited  by  law.  (Ga.  L. 
1941,  p.  241,  §  7;  Ga.  L.  1955,  p.  618,  §  1;  Code  1933,  §  88-1807, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1980,  p.  1140,  §  2.) 

JUDICIAL  DECISIONS 

Cited  in  Hospital  Auth.  v.  Stewart,  226  ters.,  Inc.  v.  Carroll  City/County  Hosp. 
Ga.  530,  175  S.E.2d  857  (1970);  Cox  En-  Auth.,  247  Ga.  39,  273  S.E.2d  841  (1981). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

County  hospital  authority  is  autho¬ 
rized  to  make  term  loans.  1969  Op. 

Att’y  Gen.  No.  69-9. 

31-7-79.  Liability  on  revenue  certificates;  tax  exemption. 

Neither  the  members  of  an  authority  nor  any  person  executing 
certificates  on  behalf  of  an  authority  shall  be  personally  liable  thereon 
by  reason  of  the  issuance  thereof.  The  certificates  and  other  obligations 
of  an  authority  shall  not  be,  and  shall  so  state  on  the  face  thereof,  a  debt 
of  the  city,  the  county,  the  state  or  any  political  subdivision  thereof,  or 
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any  combination  of  subdivisions  acting  jointly  as  provided  in  this 
article.  Certificates  of  any  authority  are  declared  to  be  issued  for  an 
essential  public  and  governmental  purpose  and,  together  with  interest 
thereon  and  income  therefrom,  shall  be  exempt  from  all  taxes.  (Ga.  L. 
1941,  p.  241,  §  7;  Ga.  L.  1955,  p.  618,  §  1;  Code  1933,  §  88-1808, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

Law  reviews.  —  For  article,  “Hospital  Georgia:  A  Realistic  Approach,”  see  37 
Liability  for  Physician  Negligence  in  Mercer  L.  Rev.  701  (1986). 


JUDICIAL  DECISIONS 


Code  section  constitutional.  —  This 
section  does  not  violate  provisions  of  Ga. 
Const.  1976,  Art.  VII,  Sec.  Ill,  Para.  IV 
(see  now  Ga.  Const.  1983,  Art.  VII,  Sec.  IV, 
Para.  VIII)  since  revenue  anticipation  cer¬ 
tificates  issued  by  a  hospital  authority  are 
not  obligations  or  debts  of  the  state,  nor  a 


pledge  of  the  state’s  credit,  but  are  a 
corporate  debt  of  the  authority.  Bradfield 
v.  Hospital  Auth.,  226  Ga.  575,  176  S.E.2d 
92  (1970)  (see  O.C.G.A.  §  31-7-79). 

Cited  in  Cox  Enters.,  Inc.  v.  Carroll 
City/County  Hosp.  Auth.,  247  Ga.  39,  273 
S.E.2d  841  (1981). 


31-7-80.  Form  and  contents  of  revenue  certificates;  validity  of 
signatures  thereon. 


Certificates  of  an  authority  shall  be  authorized  by  its  resolution  and 
may  be  issued  in  one  or  more  series  and  shall  bear  such  date  or  dates; 
mature  at  such  time  or  times;  bear  interest  at  such  rate  or  rates  not 
exceeding  9  percent  per  annum;  be  in  such  denomination  or  denomina¬ 
tions;  be  in  such  form,  either  coupon  or  registered;  carry  such  conver¬ 
sion  or  registration  privileges;  have  such  rank  or  priority;  be  executed 
in  such  manner;  be  payable  in  such  medium  of  payment,  at  such  place 
or  places;  and  be  subject  to  such  terms  of  redemption,  with  or  without 
premium,  as  such  resolution,  its  trust  indenture,  or  mortgage  may 
provide.  In  the  event  that  any  of  the  members  or  officers  of  the 
authority  whose  signatures  appear  on  any  certificates  or  coupons  shall 
cease  to  be  such  members  or  officers  before  the  delivery  of  such 
certificates,  such  signatures  shall  nevertheless  be  valid  and  sufficient 
for  all  purposes.  (Ga.  L.  1941,  p.  241,  §  8;  Ga.  L.  1957,  p.  485,  §  1;  Code 
1933,  §  88-1809,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1968,  p. 
1097,  §  1;  Ga.  L.  1970,  p.  144,  §  1.) 

Cross  references.  —  Repeal  of  inter¬ 
est  rate  limitations,  §  36-82-123. 

31-7-81.  Confirmation  and  validation  of  revenue  certificates. 


(a)  Certificates  of  an  authority  shall  be  confirmed  and  validated  in 
accordance  with  the  procedure  of  Article  3  of  Chapter  82  of  Title  36;  and, 
when  validated,  the  judgment  of  validation  shall  be  final  and  conclusive 
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with  respect  to  such  certificates  and  against  the  authority  issuing  the 
same. 

(b)  In  the  event  that  the  payments  to  be  made  by  any  city  or  county, 
under  contract  entered  into  between  the  authority  and  the  subdivision, 
are  pledged  to  the  security  or  payment  of  revenue  certificates  sought  to 
be  validated,  the  hospital  authority,  as  an  integral  part  of  the  validation 
proceedings,  shall  have  a  right  of  action  against  the  contracting 
subdivision  or  subdivisions  for  a  declaratory  adjudication  of  the  validity 
and  binding  effect  of  the  contract,  the  actual  controversy  therein  being 
whether  or  not  the  contract  is  in  all  respects  valid  and  binding  upon  the 
subdivision  or  subdivisions.  The  subdivision  or  subdivisions  shall  be 
made  a  party  or  parties  to  the  action,  and  it  shall  be  incumbent  on  the 
subdivisions  to  defend  against  an  adjudication  of  the  validity  of  such 
contract  or  be  forever  bound.  Notice  of  the  proceedings  shall  be  included 
in  the  notice  of  validation  hearing  required  to  be  issued  and  published 
by  the  clerk  of  the  superior  court  in  which  such  validation  proceeding  is 
pending.  Any  citizen  resident  in  any  subdivision  which  is  a  party  to  the 
contract  may  intervene  in  the  validation  proceedings  at  or  before  the 
time  set  for  the  validation  hearing  by  order  of  the  superior  court  and 
assert  any  ground  or  objection  to  the  validity  and  binding  effect  of  the 
contract  on  his  own  behalf  and  on  behalf  of  the  subdivision  and  all 
citizens,  residents,  and  property  owners  thereof.  An  adjudication  as  to 
the  validity  of  the  contract,  unexcepted  to  within  the  time  provided  for 
exceptions  in  Article  3  of  Chapter  82  of  Title  36,  shall  be  conclusive  and 
binding  upon  the  subdivision  or  subdivisions  and  the  resident  citizens 
and  property  owners  thereof.  (Ga.  L.  1941,  p.  241,  §  12;  Ga.  L.  1955,  p. 
618,  §  3;  Code  1933,  §  88-1810,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

Cross  references.  —  Venue  for  pro-  bonds  issued  by  hospital  authority, 
ceedings  to  confirm  and  validate  revenue  §  36-82-83. 

JUDICIAL  DECISIONS 

Right  of  private  citizen  interven-  hospital  revenue  anticipation  certificates 
tion  does  not  create  class  action.  —  does  not  create  a  statutory  class  action. 
Statutory  right,  created  in  O.C.G.A.  Cheely  v.  State,  165  Ga.  App.  755,  302 
§  31-7-81(b),  of  private  citizens  to  inter-  S.E.2d  435  (1983). 
vene  in  actions  to  validate  and  confirm 

31-7-82.  Enforcement  of  rights  of  revenue  certificate  holders; 
procedure  in  event  of  default. 

Obligations  of  an  authority  evidenced  by  certificates  and  trust 
indentures  and  mortgages  executed  in  connection  therewith  may  con¬ 
tain  such  provisions  not  inconsistent  with  law  as  shall  be  determined  by 
the  authority.  The  authority  may  in  such  instruments  provide  for 
pledging  of  all  or  any  part  of  its  gross  or  net  fees,  tolls,  charges, 
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revenues,  and  incomes  and  for  mortgaging  of  all  or  any  part  of  its  real 
or  personal  property  and  may  covenant  against  pledging  any  or  all  of  its 
income,  revenues,  tolls,  charges,  or  fees;  and  the  authority  may  further 
provide  for  the  disposition  of  proceeds  realized  from  the  sale  of  any 
mutilated  certificates  and  necessary  provisions  as  to  payment  and 
redemption  of  such  certificates.  Undertakings  of  an  authority  may 
likewise  prescribe  the  procedure  by  which  certificate  holders  may 
enforce  rights  against  the  authority  and  provide  for  such  rights  upon 
breach  of  any  covenant,  condition,  or  obligation  of  the  authority.  Trust 
indentures,  mortgages,  or  deeds  to  secure  debt  executed  by  an  authority 
may  provide  that,  in  the  event  of  default  by  the  authority  in  the 
payment  of  principal  and  interest  on  certificates  or  obligations  or 
breach  of  any  covenant,  a  trustee  or  trustees  appointed  under  the  terms 
of  the  indenture,  mortgage,  or  deed  to  secure  debt,  which  shall  be  a 
bank  or  trust  company  authorized  to  exercise  trust  powers,  may  take 
possession  of  and  use,  operate,  and  manage  any  project  mortgaged  as 
security  for  the  repayment  of  any  indebtedness  of  the  authority  and 
provide  the  terms  and  conditions  upon  which  the  trustee  or  trustees  or 
holders  of  certificates  may  enforce  any  right  relating  to  such  certifi¬ 
cates.  Such  trust  indentures,  mortgages,  and  deeds  to  secure  debt  may 
contain  such  provisions,  not  inconsistent  with  law,  as  may  be  deemed 
necessary  or  desirable  by  the  authority.  (Ga.  L.  1941,  p.  241,  §  9;  Code 
1933,  §  88-1811,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

31-7-83.  Investment  of  surplus  moneys  and  moneys  received 
through  issuance  of  revenue  certificates. 

Pending  use  for  the  purpose  for  which  received,  each  hospital 
authority  created  by  and  under  this  article  is  authorized  and  empow¬ 
ered  to  invest  all  moneys  or  any  part  thereof  received  through  the 
issuance  and  sale  of  revenue  certificates  of  the  authority  in  any 
securities  which  are  legal  investments  or  which  are  provided  for  in  the 
trust  indenture  securing  such  certificates  or  other  legal  investments; 
provided,  however,  that  such  investments  will  be  used  at  all  times  while 
held,  or  upon  sale,  for  the  purposes  for  which  the  money  was  originally 
received  and  no  other.  Contributions  or  gifts  received  by  any  authority 
shall  be  invested  as  provided  by  the  terms  of  the  contribution  or  gift  or 
in  the  absence  thereof  as  determined  by  the  authority.  (Ga.  L.  1947,  p. 
1138,  §  1;  Code  1933,  §  88-1820,  enacted  by  Ga.  L.  1964,  p.  499,  §  1; 
Ga.  L.  1969,  p.  805,  §  2.) 

JUDICIAL  DECISIONS 

Cited  in  Bradfield  v.  Hospital  Auth., 

226  Ga.  575,  176  S.E.2d  92  (1970). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


Deposits  in  state  chartered  banks 
are  legal  investments  to  extent  in¬ 
sured  by  F.D.I.C.  —  Deposit  of  funds  by 
hospital  authority  at  interest  in  any  char¬ 
tered  state  bank  is  authorized  legal  in¬ 
vestment  to  extent  the  deposits  are  in¬ 
sured  by  the  Federal  Deposit  Insurance 
Corporation.  1969  Op.  Att’y  Gen.  No. 
69-500. 

Authority  may  deposit  funds  ex¬ 
ceeding  F.D.I.C.  insurance  if  deposi¬ 
tory  gives  bond.  —  Collecting  officer  or 


officer  holding  funds  of  hospital  authority 
may  deposit  those  funds  in  local  bank  or 
banks  notwithstanding  the  fact  that 
amount  so  deposited  may  exceed  Federal 
Deposit  Insurance  Corporation  insurance 
on  account,  if  authority  required  deposi¬ 
tory  to  give  bond  or  make  deposit  of  secu¬ 
rities  in  trust  to  secure  such  deposits, 
pursuant  to  former  Code  1933,  §§  89-810 
and  89-812.  1969  Op.  Att’y  Gen.  No. 
69-500. 


31-7-84.  Payment  for  authority’s  services  and  facilities;  levy  of 
tax  by  political  subdivisions;  compliance  by  authority 
with  county  budgetary  procedures. 


(a)  An  authority  shall  have  no  power  to  tax,  but  upon  the  adoption  of 
the  resolution  by  the  governing  body  or  bodies  of  participating  units  or 
subdivisions  as  provided  in  this  article  and  the  execution  of  a  contract 
for  the  use  of  facilities  and  services  of  the  authority  by  political 
subdivisions  or  participating  units  as  authorized  in  Code  Section 
31-7-85,  provision  shall  be  made  annually  by  such  participating  units  or 
political  subdivisions  contracting  with  an  authority  for  the  payment  for 
the  services  and  facilities  of  the  authority  used  by  the  participating 
units  or  subdivisions  or  the  residents  thereof  out  of  general  funds  of  the 
participating  units  or  subdivisions  or  out  of  tax  revenues  realized  for 
the  purpose  of  providing  medical  care  or  hospitalization  for  the  indigent 
sick  and  others  entitled  to  the  use  of  the  services  and  facilities  of  the 
authority. 

(b)  For  the  purpose  of  providing  such  tax  revenues  as  specified  above, 
there  is  authorized  to  be  levied  an  ad  valorem  tax  not  exceeding  seven 
mills,  exclusive  of  all  other  taxes  which  may  be  levied  by  counties  or  by 
cities  or  by  towns,  from  which  revenues  when  realized  there  shall  be 
appropriated  annually  sums  sufficient  to  pay  for  the  cost  of  the  use  of 
the  services  and  facilities  of  authorities  by  participating  subdivisions  or 
the  residents  thereof  pursuant  to  the  provisions  and  covenants  of  the 
contract  between  such  participating  units  and  subdivisions  and  author¬ 
ities.  In  determining  the  cost  of  such  services  and  facilities  furnished 
pursuant  to  such  contract,  there  may  be  included,  but  without  limiting 
same,  the  following: 

(1)  The  cost  of  acquiring,  constructing,  altering,  repairing,  reno¬ 
vating,  improving,  and  equipping  projects;  and 

(2)  Principal,  interest,  and  sinking  fund  and  other  reserve  require¬ 
ments  in  connection  with  the  issuance  of  revenue  certificates,  bonds, 


260 


31-7-84 


HEALTH  CARE  FACILITIES 


31-7-85 


or  obligations  by  authorities  to  finance,  in  whole  or  in  part,  the  cost  of 
projects  and  the  payment  of  expenses  incident  thereto;  the  cost  of 
operating,  maintaining,  and  repairing  such  projects;  and  the  cost  of 
retiring,  refinancing,  or  refunding  any  outstanding  debt  or  other 
obligation  of  any  nature  incurred  by  such  authorities. 

(c)  Whenever  the  fiscal  operations  of  any  county  falling  within  the 
classification  of  this  chapter  are  governed  by  any  statutory  budget  law 
applicable  to  the  fiscal  affairs  and  budget  of  such  county,  the  governing 
authorities  of  such  county  shall  have  full  power  and  authority  hereun¬ 
der  to  require  the  hospital  authority  to  conform,  in  whole  or  in  part,  to 
the  same  budgetary  procedures  as  are  made  binding  by  statute  upon 
the  county  government  itself.  (Ga.  L.  1941,  p.  241,  §  10;  Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  103,  §  1;  Ga.  L.  1955,  p.  618,  §  2;  Code  1933, 
§  88-1812,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1967,  p.  552,  §  1; 
Ga.  L.  1968,  p.  1098,  §  1.) 

JUDICIAL  DECISIONS 


County  authority  may  provide  for 
funding  of  the  operation  and  mainte¬ 
nance  of  a  hospital  during  renovation,  a 
reserve  fund  for  hospital  operations,  pay¬ 
ment  of  currently  outstanding  hospital 
authority  obligations,  and  such  amounts 


as  may  be  necessary  to  assure  the  contin¬ 
ued  operation  and  maintenance  of  the 
hospital  during  the  term  of  the  contract. 
Cheely  v.  State,  251  Ga.  685,  309  S.E.2d 
128  (1983). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos-  C.J.S.  —  41  C.J.S.,  Hospitals,  §§  5  et 
pitals  and  Asylums,  §  8  et  seq.  seq.,  11. 

31-7-85.  Contracts  with  political  subdivisions. 

(a)  For  the  purpose  of  using  such  facilities,  any  city  or  county  is 
authorized  by  action  of  its  governing  body  to  enter  into  contracts  with 
an  authority  for  such  periods  of  time  not  exceeding  40  years  as  shall  be 
necessary  to  provide  for  the  continued  maintenance  and  use  of  the 
facilities  of  an  authority.  Sums  due  and  payable  under  such  contract 
shall  be  determined  from  year  to  year  during  the  period  of  such  contract 
and  no  sums  shall  be  paid  for  the  services  in  excess  of  the  amounts 
necessary  to  provide  for  the  maintenance  and  operation  of  projects  of 
authorities  and  such  sums  as  shall  be  necessary  to  provide  adequate 
and  necessary  facilities  for  medical  care  and  hospitalization  of  the 
indigent  sick,  including  reasonable  reserves  necessary  for  expansion 
and  necessary  for  the  payment  of  the  cost  of  facilities  of  the  projects, 
provided  that  any  such  contract  may  obligate  a  city  or  county  or  any 
combination  thereof  to  pay  for  such  services  a  fixed  and  definite 
minimum  sum  each  year  based  or  calculated  upon  the  anticipated  cost 
of  such  services  including  the  cost  and  expense  of  making  the  facilities 
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of  the  authority  available  for  the  furnishing  and  performance  of  such 
services.  The  contracts  authorized  under  this  Code  section  to  be  entered 
into  between  cities  or  counties  or  any  combination  thereof  and  an 
authority  may  provide  for  the  conveyance  or  lease  of  any  existing 
hospital  facilities  or  projects  to  an  authority  created  by  any  such  cities 
or  counties  for  a  nominal  consideration  only,  provided  that  such 
conveyance  shall  contain  a  clause  providing  that,  upon  dissolution  of 
the  authority,  such  hospital  facilities  or  projects  shall  revert  to  the  city 
or  county  conveying  the  same  to  the  authority  and  provided,  further, 
that  no  property  so  conveyed  may  be  mortgaged  or  in  any  way  given  as 
security  for  an  indebtedness  of  the  authority;  this  limitation  is  not  to  be 
construed  as  limiting  the  right  of  the  authority  to  pledge  or  hypothecate 
revenues  which  may  be  realized  by  the  authority  from  the  operation  of 
any  property  so  conveyed  to  the  authority 

(b)  When,  in  accordance  with  this  article,  any  county  shall  activate  a 
hospital  authority  for  such  county  and  such  authority  shall  acquire  or 
construct  or  shall  make  preparations  to  acquire  or  construct  a  hospital 
in  the  county,  any  municipality  in  the  county  shall  be  authorized  to 
contract  with  the  hospital  authority  for  the  care  in  such  hospital  of 
indigent  sick  or  injured  persons  who  are  residents  of  the  municipality 
either  on  a  per-patient-per-day  basis  or  for  a  fixed  amount  of  money 
payable  at  such  time  as  the  contracting  parties  may  agree  upon;  and 
any  such  contract  may,  at  the  election  of  such  municipality,  be  binding 
upon  it  for  a  period  of  not  exceeding  40  years.  Such  contract  and  the 
amount  to  be  received  by  the  hospital  authority  thereunder  may  be 
pledged  by  the  hospital  authority  as  security  for  the  payment  of  the 
principal  and  interest  of  any  bonds  or  revenue  anticipation  certificates 
which  it  may  issue  in  order  to  acquire  or  construct  the  hospital.  (Ga.  L. 
1941,  p.  241,  §  10;  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  103,  §  1;  Ga.  L.  1955, 
p.  618,  §  2;  Code  1933,  §  88-1813,  enacted  by  Ga.  L.  1964,  p.  499,  §  1; 
Ga.  L.  1964,  Ex.  Sess.,  p.  15,  §  2.) 


JUDICIAL  DECISIONS 


Promotion  of  public  health  consti¬ 
tutes  public  purpose  for  which  powers 
of  taxation  can  be  exercised  lawfully  by 
state  under  Ga.  Const.  1976,  Art.  VII,  Sec. 
II,  Para.  I  (see  now  Ga.  Const.  1983,  Art. 
VII,  Sec.  Ill,  Para.  I)  and  by  counties 
under  Ga.  Const.  1976,  Art.  IX,  Sec.  V, 
Para.  I  (see  now  Ga.  Const.  1983,  Art.  IX, 
Sec.  IV,  Para.  I).  Bradfield  v.  Hospital 
Auth.,  226  Ga.  575,  176  S.E.2d  92  (1970). 

Provision  of  funds  under  general 
taxing  power  for  care  of  indigents.  — 
Under  general  taxing  power,  county  can 
for  purpose  of  public  health  provide  the 


county’s  indigent  sick  the  funds  with 
which  to  obtain  treatment,  even  if  not  by 
contract  with  hospital.  Bradfield  v.  Hospi¬ 
tal  Auth.,  226  Ga.  575,  176  S.E.2d  92 
(1970). 

General  funds  or  special  tax  for 
care  of  indigents  authorized.  — 

County  or  county’s  cities  or  towns  are 
authorized  to  provide  for  care  for 
indigents  by  use  of  their  general  funds  or 
by  levying  a  special  ad  valorem  tax  for  this 
purpose.  Bradfield  v.  Hospital  Auth.,  226 
Ga.  575,  176  S.E.2d  92  (1970). 

Use  of  public  funds  for  treatment  of 
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indigent  patients  in  private  hospital 
not  unconstitutional.  Bradfield  v.  Hos¬ 
pital  Auth.,  226  Ga.  575,  176  S.E.2d  92 
(1970). 

County  authority  may  provide  for 
funding  of  the  operation  and  mainte¬ 
nance  of  a  hospital  during  renovation,  a 
reserve  fund  for  hospital  operations,  pay¬ 
ment  of  currently  outstanding  hospital 


authority  obligations,  and  such  amounts 
as  may  be  necessary  to  assure  the  contin¬ 
ued  operation  and  maintenance  of  the 
hospital  during  the  term  of  the  contract. 
Cheely  v.  State,  251  Ga.  685,  309  S.E.2d 
128  (1983). 

Cited  in  Cox  Enters.,  Inc.  v.  Carroll 
City/County  Hosp.  Auth.,  247  Ga.  39,  273 
S.E.2d  841  (1981). 
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Hospital  authority  not  within  pro¬ 
visions  of  Constitution  authorizing 
temporary  loans.  —  County  hospital  au¬ 
thority  is  not  either  a  county,  municipal¬ 
ity,  political  subdivision  of  the  state  autho¬ 
rized  to  levy  taxes,  or  county  board  of 
education  so  as  to  come  within  provisions 
of  Ga.  Const.  1976,  Art.  IX,  Sec.  VII,  Para. 
IV  (see  now  Ga.  Const.  1983,  Art.  IX,  Sec. 
V,  Para.  V).  1969  Op.  Att’y  Gen.  No.  69-9. 

Unemployment  compensation  cov¬ 
erage  for  authority  employees.  —  In¬ 


asmuch  as  creation  and  continued  opera¬ 
tion  of  a  hospital  authority  is  a  joint 
venture  of  a  hospital  authority  and  the 
authority’s  supporting  political  subdivi¬ 
sion  or  subdivisions,  determination  as  to 
whether  hospital  authority’s  employees 
will  be  covered  by  unemployment  compen¬ 
sation  should  be  a  joint  determination 
made  by  both  the  hospital  authority  and 
the  supporting  political  subdivision  or 
subdivisions.  1971  Op.  Att’y  Gen.  No. 
71-55. 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos-  C.J.S.  —  41  C.J.S.,  Hospitals,  §§  5  et 
pitals  and  Asylums,  §  8  et  seq.  seq.,  11. 

31-7-86.  Manner  of  operating  property  conveyed  or  leased  to 
authority. 

Any  property  conveyed  or  leased  to  an  authority  by  cities  or  counties 
shall  be  operated  by  the  authority  to  which  the  same  is  conveyed, 
together  with  other  facilities  of  the  authority,  in  accordance  with  this 
article  and  the  resolution  of  the  governing  body  or  bodies  or  participat¬ 
ing  units.  (Ga.  L.  1941,  p.  241,  §  10;  Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  103, 
§  1;  Ga.  L.  1955,  p.  618,  §  2;  Code  1933,  §  88-1814,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1.) 


JUDICIAL  DECISIONS 


Cited  in  Richmond  County  Hosp.  Auth. 
v.  Richmond  County,  255  Ga.  183,  336 
S.E.2d  562  (1985). 
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31-7-87.  Hypothecation  or  mortgaging  of  purchased  hospital 
facilities. 

Should  an  authority  acquire  by  purchase  existing  hospital  facilities  of 
political  subdivisions  and  pay  the  reasonable  value  therefor,  nothing  in 
this  article  shall  be  construed  to  prevent  the  hypothecation  or  mortgag¬ 
ing  of  such  facilities  as  security  for  the  repayment  of  any  indebtedness 
which  may  be  legally  incurred  by  such  authority.  (Ga.  L.  1941,  p.  241, 
§  10;  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  103,  §  1;  Ga.  L.  1955,  p.  618,  §  2; 
Code  1933,  §  88-1815,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

31-7-88.  Payment  of  general  obligations. 

Obligations  of  an  authority  other  than  certificates  shall  be  payable 
from  general  funds  of  an  authority  and  shall  at  no  time  be  a  charge 
against  any  special  fund  allocated  to  the  payment  of  certificates  except 
upon  payment  of  current  annual  maturities  and  reserves  required  to  be 
created  under  Code  Section  31-7-77.  The  maturity  of  any  such  obliga¬ 
tions  shall  not  extend  for  more  than  40  years.  (Ga.  L.  1941,  p.  241,  §  11; 
Code  1933,  §  88-1816,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1974, 
p.  424,  §  1.) 

31-7-89.  Procedure  for  dissolution;  disposition  of  property. 

By  joint  action  of  the  board  of  trustees  of  an  authority  and  the 
governing  bodies  of  participating  units,  authorities  created  under  and 
pursuant  to  the  terms  of  this  article  may  be  dissolved,  provided  that  no 
such  dissolution  shall  in  any  way  impair  the  rights  of  third  persons  or 
the  contracts  of  the  authority  with  such  third  persons.  Disposition  to  be 
made  of  the  property  of  the  authority  upon  dissolution  shall  be  covered 
in  any  resolution  adopted  by  the  participating  units  and  the  board  of 
trustees  of  the  authority.  At  no  time,  however,  shall  any  authority  upon 
dissolution  convey  any  of  its  property,  except  as  may  be  otherwise 
authorized  by  law,  to  any  private  person,  association,  or  corporation. 
(Ga.  L.  1941,  p.  241,  §  13;  Code  1933,  §  88-1817,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1.) 


JUDICIAL  DECISIONS 


Cited  in  Cox  Enters.,  Inc.  v.  Carroll 
City/County  Hosp.  Auth.,  247  Ga.  39,  273 
S.E.2d  841  (1981). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


Open  meetings  and  records  provi¬ 
sions  apply  to  hospital  authorities.  — 

Provisions  for  open  meetings  and  records 
apply  to  hospital  authorities.  1980  Op. 
Att’y  Gen.  No.  U80-6. 

Upstream  of  surplus  to  “participat¬ 
ing  unit.”  —  It  is  implicit  in  the  language 


of  O.C.G.A.  §  31-7-89,  and  in  the  basic 
nature  of  the  joint  creation  of  an  authority 
formed  by  two  “participating  units,”  that 
the  authority  may  not  upstream  surplus 
to  one  participating  unit  without  the  con¬ 
currence  of  the  other.  1987  Op.  Att’y  Gen. 
No.  U87-19. 


31-7-89.1.  “Control”  defined;  sale  or  lease  by  hospital  authority 
subject  to  requirements  of  Article  15  of  this  chapter. 


(a)  As  used  in  this  Code  section,  the  term  “control”  means  ownership 
of  50  percent  or  more  of  the  assets  of  the  entity  in  question  or  the  ability 
to  influence  significantly  the  operations  or  decisions  of  the  entity  in 
question. 

(b)  The  sale  or  lease  of  assets  of  a  hospital  owned  or  operated  by  a 
hospital  authority  to  an  individual,  business  corporation,  general 
partnership,  limited  partnership,  limited  liability  company,  limited 
liability  partnership,  joint  venture,  nonprofit  corporation,  hospital 
authority,  or  any  other  for  profit  or  not  for  profit  entity  shall  be  subject 
to  the  notice,  hearing,  certification,  enforcement,  and  other  require¬ 
ments  of  Article  15  of  this  chapter  which  are  applicable  to  dispositions 
of  nonprofit  hospitals  to  acquiring  entities  if  the  disposition  of  assets 
constitutes  a  sale  or  lease  of  50  percent  or  more  of  the  assets  of  a 
hospital  having  a  permit  under  this  chapter  or  constitutes  a  sale  or 
lease  which,  when  combined  with  one  or  more  transfers  between  the 
same  or  related  parties  occurring  within  a  period  of  five  years,  consti¬ 
tutes  a  sale  or  lease  of  50  percent  or  more  of  the  assets  of  a  hospital 
having  a  permit  under  this  chapter;  provided,  however,  that  the 
provisions  of  this  Code  section  shall  not  apply  to  the  restructuring  of  a 
hospital  owned  by  a  hospital  authority  involving  a  lease  of  assets  to  any 
not  for  profit  or  for  profit  entity  which  has  a  principal  place  of  business 
located  in  the  same  county  where  the  main  campus  of  the  hospital  in 
question  is  located  and  which  is  not  owned,  in  whole  or  in  part,  or 
controlled  by  any  other  for  profit  or  not  for  profit  entity  whose  principal 
place  of  business  is  located  outside  such  county 

(c)  Notwithstanding  the  provisions  of  subsection  (b)  of  this  Code 
section,  the  sale  or  lease  of  assets  of  a  hospital  owned  or  operated  by  a 
hospital  authority  to  another  hospital  authority  whose  area  of  opera¬ 
tion  is  a  county  contiguous  to  the  county  in  which  is  located  the  hospital 
whose  sale  or  lease  is  proposed  shall  not  be  subject  to  the  requirements 
of  Article  15  of  this  chapter. 

(d)  Notwithstanding  any  other  provision  of  this  article  to  the  con¬ 
trary,  a  hospital  authority  which  is  located  in  a  county  having  a 
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population  of  50,000  or  fewer,  according  to  the  United  States  decennial 
census  of  1990  or  any  future  such  census,  may  locate  a  project  outside 
that  hospital  authority’s  area  of  operation  if  such  location  is  in  a  county 
which  is  contiguous  to  the  county  of  such  hospital  authority’s  area  of 
operation.  (Code  1981,  §  31-7-89.1,  enacted  by  Ga.  L.  1997,  p.  1091, 
§  2;  Ga.  L.  1999,  p.  850,  §  3.1.) 

Code  Commission  notes.  —  Pursuant  chapter”  was  substituted  for  “Chapter  7  of 
to  Code  Section  28-9-5,  in  1997,  “this  Title  31”  in  subsection  (b). 

JUDICIAL  DECISIONS 

Cited  in  Turpen  v.  Rabun  County  Bd.  of 
Comm’rs,  245  Ga.  App.  190,  537  S.E.2d 
435  (2000). 

31-7-90.  Annual  report;  budget. 

The  board  of  trustees  of  each  authority  created  under  this  article 
shall  file  with  the  governing  body  or  bodies  of  political  subdivisions  or 
participating  units,  on  forms  prescribed  by  the  department,  an  annual 
report  of  the  activities  of  the  authority  and  shall  annually  consider  and 
adopt  as  a  part  of  such  report  a  budget,  which  budget  shall  be  filed  with 
the  annual  report.  The  board  of  trustees  may  hold  a  public  hearing  on 
the  budget,  and  representatives  of  any  governing  body  within  the  area 
of  operation  of  the  authority  or  any  other  person  having  an  interest  in 
such  budget  shall  have  the  right  to  be  heard  with  respect  to  any  matter 
covered  by  the  report  of  the  board  of  trustees  or  by  the  budget.  (Ga.  L. 

1941,  p.  241,  §  14;  Code  1933,  §  88-1818,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1.) 


31-7-90.1.  Community  benefit  report;  report  disclosing  member 
ownership  in  entities  transacting  business  with  au¬ 
thority. 

(a)  Each  hospital  authority  created  by  and  under  this  article  shall 
annually  prepare  a  community  benefit  report  disclosing  the  cost  of 
indigent  and  charity  care  provided  by  such  authority  for  the  preceding 
year  not  later  than  90  days  after  the  close  of  the  fiscal  or  calendar  year. 
Such  report  provided  for  in  this  Code  section  shall  include  a  statement 
of  the  cost  and  type  of  indigent  and  charity  care  provided  by  the 
authority,  including  the  number  of  indigent  persons  served,  categoriza¬ 
tion  of  those  persons  by  county  of  residence,  as  well  as  the  cost  of 
indigent  and  charity  care  provided  in  dollars.  Such  community  benefit 
report  shall  be  filed  with  the  clerk  of  superior  court  of  the  county  in 
which  the  authority  s  hospital  is  located,  as  well  as  with  the  governing 
body  or  bodies  of  such  authority’s  participating  units. 
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(b)  Each  hospital  authority  created  by  and  under  this  article  shall 
also  annually  prepare  a  report  indicating  any  entity  in  which  a  member 
or  member’s  family  has  a  direct  or  indirect  ownership  of  assets  or  stock 
constituting  between  10  percent  and  25  percent  which  transacted 
business  with  the  authority  during  the  previous  year.  Such  report  shall 
be  filed  with  the  clerk  of  superior  court  of  the  county  in  which  the 
authority’s  hospital  is  located,  as  well  as  with  the  governing  body  or 
bodies  of  such  authority’s  participating  units.  (Code  1981,  §  31-7-90.1, 
enacted  by  Ga.  L.  1997,  p.  1404,  §  4.) 

Law  reviews.  —  For  article,  “Putting  nity  Benefit’  Standard,”  see  44  Ga.  L.  Rev. 
the  Community  Back  into  the  ‘Commu-  375  (2010). 

31-7-91.  Required  annual  audit. 

Each  hospital  authority  created  by  and  under  this  article  shall  ensure 
that  an  annual  audit  of  the  financial  affairs,  books,  and  records  of  such 
authority  is  conducted  at  the  end  of  each  fiscal  year  for  the  preceding 
year.  Each  hospital  authority  shall  obtain  either  a  certified  public 
accountant  or  a  firm  of  certified  public  accountants  to  conduct  such 
audit.  The  auditor  so  appointed  shall  perform  the  audit  in  accordance 
with  generally  accepted  accounting  principles  and  shall  submit  a 
complete  and  final  report  and  audit  to  the  authority  not  later  than  90 
days  after  the  close  of  the  fiscal  year.  All  audits  provided  for  in  this  Code 
section  shall  be  certified  to  and  shall  include,  but  in  no  way  be  limited 
to,  a  full  and  complete  audit  containing  a  balance  sheet,  profit  and  loss 
statement,  and  statement  of  receipts  and  disbursements.  (Code  1933, 
§  88-1821,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Bradfield  v.  Hospital  Auth., 

226  Ga.  575,  176  S.E.2d  92  (1970). 

31-7-92.  Filing  of  audits. 

All  final  audits  provided  for  in  Code  Section  31-7-91  shall  be  repro¬ 
duced  in  sufficient  number  and  copies  of  the  audit  shall  be  filed  with  the 
clerk  of  the  superior  court  in  the  county  where  any  hospital  is  operated 
by  a  hospital  authority  and  in  the  office  of  the  clerk  of  the  superior  court 
of  any  county  that  is  a  participating  unit  of  the  authority.  In  the  event 
any  hospital  is  operated  by  a  municipal  hospital  authority,  the  audit 
required  by  this  Code  section  to  be  filed  with  the  office  of  the  clerk  of  the 
superior  court  shall  be  filed  in  the  office  of  city  clerk,  clerk  of  council, 
clerk  of  the  board  of  aldermen,  or  clerk  of  the  governing  body  of  the 
municipality,  in  lieu  of  being  filed  with  the  clerk  of  the  superior  court. 
(Code  1933,  §  88-1822,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1986, 
p.  489,  §  1;  Ga.  L.  1991,  p.  94,  §  31.) 
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JUDICIAL  DECISIONS 

Cited  in  Bradfield  v.  Hospital  Auth., 

226  Ga.  575,  176  S.E.2d  92  (1970). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Open  meetings  and  records  provi-  apply  to  hospital  authorities.  1980  Op. 
sions  apply  to  hospital  authorities.  —  Att’y  Gen.  No.  U80-6. 

Provisions  for  open  meetings  and  records 

31-7-93.  Failure  to  provide  for  audit. 

In  the  event  any  hospital  authority  shall  fail  or  refuse  to  provide  for 
an  annual  audit  and  have  such  audit  prepared  and  filed  as  set  forth  in 
Code  Sections  31-7-91  and  31-7-92,  any  taxpayer  of  any  participating 
unit  of  such  authority  or  the  governing  authority  of  such  unit  may 
petition  the  superior  court  of  the  county  wherein  the  authority  operates 
a  hospital  to  require  the  authority  to  have  such  audit  prepared  and  filed 
as  provided  by  the  above  Code  sections.  The  judge  of  such  court  shall  set 
a  time  for  the  hearing  on  such  petition  and  after  notice  to  the  authority 
shall  hear  and  determine  the  petition.  If  it  is  determined  that  the 
authority  has  failed  to  comply  with  the  requirements  for  the  prepara¬ 
tion  and  filing  of  the  audit,  the  judge  shall  pass  such  orders  as  are 
necessary  to  effectuate  compliance  with  such  requirements.  In  the 
event  the  authority  fails  to  have  an  audit  prepared  and  filed  as  required 
by  court  order,  the  members  of  the  authority  shall  be  subject  to 
contempt  proceedings  by  the  court  as  provided  by  law.  (Code  1933, 
§  88-1823,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Bradfield  v.  Hospital  Auth., 

226  Ga.  575,  176  S.E.2d  92  (1970). 

31-7-94.  Grants  to  hospital  authorities. 

The  state  is  authorized  to  make  grants,  as  funds  are  available,  to 
hospital  authorities  for  public  health  purposes,  provided  that  any  funds 
so  granted  shall  be  distributed  to  and  among  the  various  public  hospital 
authorities  in  the  state  in  proportion  to  the  number  of  hospital  beds 
operated  by  each  such  hospital  authority  at  the  end  of  the  calendar  year 
preceding  the  grant.  Funds  shall  be  distributed  to  public  hospitals 
operated  by  consolidated  governments  in  the  same  manner  as  to 
authority  hospitals  prescribed  in  this  Code  section.  Grants  made  by  the 
state  pursuant  to  this  Code  section  shall  be  administered  by  the 
Department  of  Community  Health  in  accordance  with  such  rules, 
regulations,  and  procedures  as  it  shall  deem  necessary  for  effective 


268 


31-7-94 


HEALTH  CARE  FACILITIES 


31-7-94.1 


administration  of  such  grants.  (Code  1933,  §  88-1824,  enacted  by  Ga.  L. 
1975,  p.  777,  §  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  2002,  p.  1132,  §  2.) 

31-7-94.1.  Short  title;  legislative  findings;  certification  of  rural 
hospitals  for  grant  eligibility;  rules  and  regulations. 

(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the  “Rural 
Hospital  Assistance  Act.” 

(b)  The  General  Assembly  finds  that  hospital  authorities  are  created 
under  Code  Section  31-7-72  in  and  for  each  county  and  municipal 
corporation  of  the  state  in  order  to  promote  public  health  goals  of  the 
state.  The  General  Assembly  further  finds  that  many  hospitals  in  rural 
counties,  whether  or  not  they  are  owned  or  operated  by  hospital 
authorities,  are  in  desperate  financial  straits.  In  order  to  preserve  the 
availability  of  primary  health  care  services  provided  by  such  hospitals 
to  residents  of  rural  counties,  the  General  Assembly  has  determined 
that  a  program  of  state  grants  is  necessary  and  recommends  funds  be 
made  available  to  such  hospitals.  These  grants  will  be  conditioned  upon 
those  hospitals  continuing  to  furnish  essential  health  care  services  to 
residents  in  their  areas  of  operation  as  well  as  engaging  in  the 
long-range  planning  and  any  restructuring  which  may  be  required  for 
those  hospitals  to  survive  by  devising  cost-effective  and  efficient  health 
care  systems  for  meeting  local  health  care  needs. 

(c)  As  used  in  this  Code  section,  the  term: 

(1)  “Department  of  Community  Health”  means  the  Department  of 
Community  Health  created  under  Chapter  2  of  this  title. 

(2)  “Hospital”  means  an  institution  which  has  a  permit  as  a 
hospital  issued  under  this  chapter. 

(3)  “Rural  county”  means  a  county  having  a  population  of  less  than 
35,000  according  to  the  United  States  decennial  census  of  1990  or  any 
future  such  census;  provided,  however,  that  for  counties  which 
contain  a  military  base  or  installation,  the  military  personnel  and 
their  dependents  living  in  such  county  shall  be  excluded  from  the 
total  population  of  such  county  for  purposes  of  this  definition. 

(4)  “Rural  hospital”  means  a  hospital  which  has  been  certified  by 
the  Department  of  Community  Health  as: 

(A)  Being  located  in  a  rural  county; 

(B)  Participating  in  both  Medicaid  and  medicare  and  accepting 

both  Medicaid  and  medicare  patients; 

(C)  Providing  health  care  services  to  indigent  patients;  and 

(D)  Maintaining  a  24  hour  emergency  room. 
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(d)  A  rural  hospital  may  apply  for  a  grant  available  under  subsection 
(e)  of  this  Code  section  if  it  has  been  certified  by  the  Department  of 
Community  Health  as: 

(1)  A  rural  hospital; 

(2)  Having  submitted  a  grant  application  which  includes: 

(A)  A  problem  statement  indicating  the  problem  the  rural  hos¬ 
pital  proposes  to  solve  with  the  grant  funds; 

(B)  The  goals  of  the  proposed  solution; 

(C)  The  organizational  structure,  financial  system,  and  facilities 
that  are  essential  to  the  proposed  solution; 

(D)  The  projected  longevity  of  the  proposed  solution  after  the 
grant  funds  are  expended; 

(E)  Evidence  of  collaboration  with  other  community  health  care 
providers  in  achieving  the  proposed  solution; 

(F)  Evidence  that  funds  for  the  proposed  solution  are  not  avail¬ 
able  from  another  source; 

(G)  Evidence  that  the  grant  funds  would  assist  in  returning  the 
hospital  to  an  economically  stable  condition  or  that  any  plan  for 
closure  or  realignment  of  services  involves  development  of  innova¬ 
tive  alternatives  for  the  discontinued  services; 

(H)  Evidence  of  a  satisfactory  record-keeping  system  to  account 
for  grant  fund  expenditures  within  the  rural  county; 

(I)  A  community  health  survival  plan  describing  how  the  plan 
was  developed,  the  goals  of  the  plan,  the  links  with  existing  health 
care  providers  under  the  plan,  the  implementation  process  includ¬ 
ing  quantification  of  indicators  of  the  hospital’s  financial 
well-being,  measurable  outcome  targets,  and  the  current  condition 
of  such  hospital;  and 

( J)  Such  additional  evidence  as  the  Department  of  Community 
Health  may  require  to  demonstrate  the  feasibility  of  the  proposed 
solution  for  which  grant  funds  are  sought. 

(e)  Notwithstanding  the  provisions  of  Code  Section  31-7-94,  the 
Department  of  Community  Health  is  authorized  to  make  grants  to 
rural  hospitals  certified  as  meeting  the  requirements  of  subsection  (d) 
of  this  Code  section.  Grants  to  rural  hospitals  owned  or  operated  by 
hospital  authorities  may  be  for  any  of  the  following  purposes: 

(1)  Infrastructure  development,  including,  without  being  limited 
to,  facility  renovation  or  equipment  acquisition;  provided,  however, 
that  the  amount  granted  to  any  qualified  hospital  may  not  exceed  the 
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expenditure  thresholds  that  would  constitute  a  new  institutional 
health  service  requiring  a  certificate  of  need  under  Chapter  6  of  this 
title  and  the  grant  award  may  be  conditioned  upon  obtaining  local 
matching  funds; 

(2)  Strategic  planning,  including,  without  being  limited  to,  strat¬ 
egies  for  personnel  retention  or  recruitment,  development  of  an 
emergency  medical  network,  or  the  development  of  a  collaborative 
and  integrated  health  care  delivery  system  with  other  health  care 
providers,  and  the  grant  award  may  be  conditioned  upon  obtaining 
local  matching  funds  for  items  such  as  telemedicine,  billing  systems, 
and  medical  records.  For  the  purposes  of  this  paragraph,  the  maxi¬ 
mum  grant  to  any  grantee  shall  be  $200,000.00; 

(3)  Nontraditional  health  care  delivery  systems,  excluding  opera¬ 
tional  funds  and  purposes  for  which  grants  may  be  made  under 
paragraph  (1)  or  (2)  of  this  subsection.  For  the  purposes  of  this 
paragraph,  the  maximum  grant  to  any  grantee  shall  be  $1.5  million; 
or 


(4)  The  provision  of  24  hour  emergency  room  services  open  to  the 
general  public. 

Any  grants  to  certified  rural  hospitals  which  are  not  owned  or  operated 
by  hospital  authorities  shall  be  limited  to  the  purpose  described  in 
paragraph  (4)  of  this  subsection. 

(f)  In  awarding  grants  under  this  Code  section,  the  Department  of 
Community  Health  may  give  priority  to  any  otherwise  eligible  rural 
hospital  which  meets  the  definition  of  a  “necessary  provider”  as 
specified  in  the  state’s  “Rural  Healthcare  Plan”  of  May,  1998. 

(g)  The  Department  of  Community  Health  shall  be  authorized  to 
certify  rural  hospitals  as  provided  in  subsection  (d)  of  this  Code  section 
and  shall  adopt  regulations  to  implement  its  powers  and  duties  under 
this  Code  section.  (Code  1981,  §  31-7-94.1,  enacted  by  Ga.  L.  1999,  p. 
469,  §  1;  Ga.  L.  2000,  p.  136,  §  31;  Ga.  L.  2002,  p.  1132,  §  3;  Ga.  L. 
2006,  p.  152,  §  2D/HB  1178;  Ga.  L.  2009,  p.  453,  §  1-8/HB  228.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1999,  through¬ 
out  this  Code  section,  “Department  of 
Community  Health”  was  substituted  for 
“Health  Planning  Agency”,  for  “planning 
agency”,  and  for  “Planning  Agency”; 
“cost-effective”  was  substituted  for  “cost 
effective”  in  the  last  sentence  of  subsec¬ 
tion  (b);  in  subsection  (c),  former  para¬ 
graphs  (1)  and  (2)  were  redesignated  as 
paragraphs  (2)  and  (1),  respectively,  and  a 
capitalization  change  was  made  in  sub¬ 


paragraph  (c)(4)(B);  “health  care”  was 
substituted  for  “healthcare”  in  subpara¬ 
graph  (d)(2)(I)  and  paragraph  (e)(3);  and  a 
misspelling  was  corrected  in  paragraph 

(e)(1). 

Pursuant  to  Code  Section  28-9-5,  in 
2002,  “subsection”  was  substituted  for 
“Code  section”  at  the  end  of  the 
undesignated  paragraph  in  subsection  (e). 

Law  reviews.  —  For  article  on  2006 
amendment  of  this  Code  section,  see  23 
Ga.  St.  U.L.  Rev.  197  (2006). 
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31-7-95.  Funding  of  medical  education  provided  by  hospital 
authorities  and  designated  teaching  hospitals. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Designated  teaching  hospital”  means  a  teaching  hospital  op¬ 
erated  by  other  than  a  hospital  authority,  which  hospital  agrees  to 
contract  with  the  state  to  offer  or  continue  to  offer  a  residency 
program  approved  by  the  American  Medical  Association,  which 
program  has  at  least  50  residents  and  which  hospital  operates  a  24 
hour,  seven-day-per-week  emergency  room  open  to  the  public  and 
which  hospital  files  a  semiannual  statistical  report  consistent  with 
those  filed  by  other  state  funded  tertiary,  neonatal,  obstetrical 
centers  with  the  Department  of  Community  Health. 

(2)  “Hospital  authority”  means  a  hospital  authority  operating  a 
teaching  hospital  which  offers  a  residency  program  approved  by  the 
American  Medical  Association. 

(3)  “Resident”  means  a  physician  receiving  medical  education  and 
training  through  a  teaching  hospital  operated  by  a  hospital  authority 
or  designated  teaching  hospital. 

(b)  The  General  Assembly  finds  that  the  major  hospital  authorities 
and  designated  teaching  hospitals  in  this  state  provide  a  valuable 
service  benefiting  the  entire  state  by  operating  teaching  hospitals 
which  provide  necessary  medical  education  and  training  for  physicians; 
this  service  is  provided  through  residency  programs  offered  by  these 
teaching  hospitals.  By  the  provision  of  residency  programs  operated  by 
state  teaching  hospitals,  the  state  has  recognized  its  responsibility  to 
fund  the  cost  of  training  physicians;  and  it  is  the  purpose  of  this  Code 
section  to  recognize  that  the  state  has  a  similar  responsibility  when  the 
medical  education  and  training  are  provided  by  teaching  hospitals 
operated  by  hospital  authorities  or  by  designated  teaching  hospitals. 

(c)  For  each  resident  receiving  medical  education  and  training 
through  a  teaching  hospital  operated  by  a  hospital  authority  or  desig¬ 
nated  teaching  hospital,  the  Department  of  Community  Health  shall 
pay  no  more  than  $10,000.00  per  annum  to  the  hospital  authority  or 
designated  teaching  hospital.  Such  payments  shall  be  made  based  upon 
certifications  by  the  hospital  authorities  or  designated  teaching  hospi¬ 
tals  to  the  Department  of  Community  Health.  The  Department  of 
Community  Health  is  authorized  to  designate  the  Georgia  Board  for 
Physician  Workforce  to  promulgate  rules  and  regulations  specifying 
procedures  for  making  the  certifications  provided  for  in  this  Code 
section  and  to  establish  a  procedure  for  making  payments  to  hospital 
authorities  and  designated  teaching  hospitals  as  provided  in  this  Code 
section. 
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(d)  The  funds  necessary  to  carry  out  this  Code  section  shall  derive 
from  funds  appropriated  for  such  purpose  to  the  Department  of  Com¬ 
munity  Health.  In  the  event  the  funds  appropriated  by  the  General 
Assembly  are  insufficient  to  fund  the  full  amount  payable  to  hospital 
authorities  or  designated  teaching  hospitals  under  subsection  (c)  of  this 
Code  section,  the  amount  otherwise  payable  thereunder  shall  be 
reduced  pro  rata  in  accordance  with  the  funds  actually  appropriated  for 
such  purpose.  The  Department  of  Community  Health  shall  have  the 
authority  to  promulgate  rules  and  regulations  to  carry  out  the  provi¬ 
sions  of  this  Code  section.  No  additional  teaching  hospitals  will  be 
added  until  such  funds  have  been  made  available  for  any  additional 
teaching  hospitals. 

(e)  Nothing  in  this  Code  section  shall  be  construed  to  amend,  modify, 
supersede,  or  repeal  Chapter  10  of  Title  49.  (Code  1933,  §  88-1825, 
enacted  by  Ga.  L.  1980,  p.  1040,  §  1;  Ga.  L.  1984,  p.  585,  §  2;  Ga.  L. 
1991,  p.  94,  §  31;  Ga.  L.  1998,  p.  193,  §  1;  Ga.  L.  2000,  p.  1421,  §  1;  Ga. 
L.  2009,  p.  453,  §  1-29/HB  228.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1985,  para¬ 
graphs  (a)(.l),  (a)(1),  and  (a)(2)  were  re¬ 
designated  as  paragraphs  (a)(1),  (a)(2), 
and  (a)(3);  a  hyphen  was  deleted  between 
“state”  and  “funded”  in  the  present  para¬ 
graph  (a)(1);  and  “hospital”  was  substi¬ 
tuted  for  “hospitals”  in  the  last  sentence  of 
subsection  (c). 

Pursuant  to  Code  Section  28-9-5,  in 


1998,  the  name  of  the  Joint  Advisory 
Board  of  Family  Practice  was  changed  to 
the  Georgia  Board  for  Physician  Work¬ 
force  in  the  second  sentence  sentence  of 
subsection  (c). 

Administrative  rules  and  regula¬ 
tions.  —  Residency  Capitation,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Georgia  Board  for 
Physician  Workforce,  Chapter  195-2. 


JUDICIAL  DECISIONS 


Cited  in  Wilson  v.  Board  of  Regents, 

246  Ga.  649,  272  S.E.2d  496  (1980). 

31-7-96.  Construction  of  article. 

This  article,  being  necessary  for  the  welfare  of  the  citizens  of  the 
state,  shall  be  liberally  construed  to  effect  the  purposes  hereof;  and 
insofar  as  this  article  may  be  inconsistent  with  any  other  law,  whether 
by  charter  of  any  political  subdivision  of  the  state  or  otherwise,  this 
article  shall  be  controlling.  (Ga.  L.  1941,  p.  241,  §  16;  Code  1933, 
§  88-1819,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

Cross  references.  —  Revenue  bonds 
generally,  §  36-82-60  et  seq. 
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JUDICIAL  DECISIONS 


Cited  in  Tift  County  Hosp.  Auth.  v.  Griffin-Spalding  County  Hosp.  Auth.,  242 
MRS  of  Tifton,  Ga.,  Inc.,  255  Ga.  164,  335  Ga.  App.  821,  531  S.E.2d  396  (2000). 
S.E.2d  546  (1985);  Kendall  v. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Authority  may  authorize  contract  on  trip  by  trip  basis,  to  provide  for  a 
for  private  back-up  ambulance  ser-  back-up  ambulance  service  for  authority, 
vice.  —  Hospital  authority  may  enter  into  1970  Op.  Att’y  Gen.  No.  70-200. 
contract  with  private  ambulance  service, 

ARTICLE  5 

RESIDENTIAL  CARE  FACILITIES  FOR  THE  ELDERLY 

AUTHORITIES 


Cross  references.  —  Protection  of  dis¬ 
abled  adults  and  elder  persons,  T.  30,  C.  5. 
Licensing  of  nursing  home  administra¬ 
tors,  T.  43,  C.  27.  Exemptions  from  law 
regarding  public  officials’  conflicts  of  inter¬ 
est  relating  to  Medicaid  and  Medicare 
payments,  §  45-10-25.  Provision  by  De¬ 
partment  of  Human  Resources  (now  the 
Department  of  Community  Health  for 
these  purposes)  of  adult  day  center  ser¬ 
vices  for  the  aging,  T.  49,  C.  6. 

Administrative  rules  and  regula¬ 
tions.  —  Nursing  homes,  Official  Compi¬ 


lation  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Human 
Resources,  Public  Health,  Chapter 
290-5-8. 

Law  reviews.  —  For  article, 
“Tax-exempt  Financing  of  Housing  for  the 
Elderly  in  Georgia,”  see  17  Ga.  St.  B.J.  41 
(1980). 

For  note,  procedural  requirements  for 
public  approval  of  tax-exempt  industrial 
development  bonds  under  TEFRA,  19  Ga. 
St.  B.J.  84  (1982). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Construction  with  Hospital  Author¬ 
ities  Law.  —  The  Hospital  Authorities 
Law,  O.C.G.A.  §  31-7-70  et  seq.,  and  the 
Residential  Care  Facilities  for  the  Elderly 
Authorities  Act,  O.C.G.A.  §  31-7-110  et 
seq.,  should  not  be  viewed  as  mutually 
exclusive  and  may  be  harmonized.  1984 
Op.  Att’y  Gen.  No.  U84-9. 

While  both  the  Hospital  Authorities 

31-7-110.  Short  title. 


Law,  O.C.G.A.  §  31-7-70  et  seq.,  and  the 
Residential  Care  Facilities  for  the  Elderly 
Authorities  Act,  O.C.G.A.  §  31-7-110  et 
seq.,  allow  either  authority  to  acquire  or 
build  a  facility,  a  Residential  Care  Facili¬ 
ties  for  the  Elderly  Authority,  as  opposed 
to  a  Hospital  Authority,  may  not  operate  a 
facility.  1984  Op.  Att’y  Gen.  No.  U84-9. 


This  article  shall  be  known  and  may  be  cited  as  the  “Residential  Care 
Facilities  for  the  Elderly  Authorities  Act.”  (Ga.  L.  1980,  p.  1466,  §  1.) 

31-7-111.  Findings;  declaration  of  policy. 

(a)  It  is  found,  determined,  and  declared  that: 
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(1)  There  exists  in  this  state  a  seriously  inadequate  supply  of  and 
a  critical  need  for  facilities  which  can  furnish  the  comprehensive 
services  required  by  elderly  persons  in  a  single  location,  including, 
without  limitation,  residential  care  and  the  types  of  services  provided 
in  skilled  nursing  homes,  intermediate  care  homes,  assisted  living 
communities,  and  personal  care  homes  (hereinafter  referred  to  as 
“residential  care  facilities  for  the  elderly”); 

(2)  The  aforesaid  shortage  of  residential  care  facilities  for  the 
elderly  is  threatening  to  the  safety,  health,  convenience,  and  welfare 
of  certain  elderly  citizens;  and 

(3)  An  adequate  supply  of  residential  care  facilities  for  the  elderly 
to  provide  the  special  facilities  and  services  needed  by  elderly  persons 
cannot  be  provided  through  the  ordinary  operation  of  private  enter¬ 
prise,  and  therefore  the  involvement  of  a  public  agency,  as  is 
contemplated  in  this  article,  in  such  an  undertaking  would  not  be 
competitive  with  private  enterprise. 

Accordingly,  it  is  determined  that  it  is  a  valid  public  purpose,  as  a 
matter  of  public  health,  safety,  convenience,  and  welfare,  to  assist  in 
providing  residential  care  facilities  for  the  elderly 

(b)  It  is  further  found  and  declared  that  the  creation  of  the  author¬ 
ities,  as  provided  in  this  article,  in  the  cities  and  counties  of  this  state 
and  the  carrying  out  by  such  authorities  of  the  corporate  powers 
conferred  in  this  article  in  connection  with  providing  an  adequate 
supply  of  residential  care  facilities  for  the  elderly  are  in  all  respects  for 
the  benefit  of  the  people  of  this  state  and  a  public  purpose  within  the 
meaning  of  the  Constitution  of  Georgia  in  that: 

(1)  Providing  an  adequate  supply  of  residential  care  facilities  for 
the  elderly  for  the  people  of  this  state  is  necessary  to  the  public  health 
and  welfare;  and 

(2)  The  development  and  stimulation  of  trade  and  commerce  in 
this  state  is  vital  to  the  public  welfare,  creates  employment  opportu¬ 
nities,  and  lessens  unemployment  and  underemployment.  (Ga.  L. 
1980,  p.  1466,  §  2;  Ga.  L.  2011,  p.  227,  §  14/SB  178.) 

The  2011  amendment,  effective  July 
1,  2011,  inserted  “assisted  living  commu¬ 
nities,”  near  the  end  of  paragraph  (a)(1). 

31-7-112.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Authority”  means  each  public  corporation  created  pursuant  to 
this  article. 
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(2)  “Cost  of  project”  includes: 

(A)  All  costs  of  construction,  purchase,  or  other  form  of  acquisi¬ 
tion; 

(B)  All  costs  of  real  or  personal  property  required  for  the 
purposes  of  the  project  and  of  all  facilities  related  thereto  and  the 
cost  of  extinguishing  any  liens  or  security  interests  related  to  the 
property  so  acquired,  including  land  and  any  rights  or  undivided 
interest  therein;  easements,  franchises,  water  rights,  fees,  permits, 
approvals,  licenses,  and  certificates;  the  securing  of  such  fran¬ 
chises,  permits,  approvals,  licenses,  and  certificates;  and  the  prep¬ 
aration  of  applications  therefor; 

(C)  Costs  of  all  machinery,  equipment,  initial  fuel,  and  other 
supplies  required  for  the  project; 

(D)  Financing  charges,  interest  prior  to  and  during  construction 
and  for  six  months  thereafter; 

(E)  Costs  of  engineering,  architectural,  and  legal  services; 

(F)  Fees  paid  to  fiscal  agents  for  financial  and  other  advice  or 
supervision; 

(G)  Costs  of  plans  and  specifications  and  all  expenses  necessary 
or  incidental  to  the  construction,  purchase,  or  acquisition  of  the 
project  or  to  determining  the  feasibility  or  practicability  of  the 
project;  and 

(H)  Administrative  expenses  and  such  other  expenses  as  may  be 
necessary  or  incidental  to  the  financing  authorized  in  this  article. 

There  may  also  be  included,  as  part  of  the  cost  of  a  project,  the 
repayment  of  any  loans  made  for  the  advance  payment  of  any  part  of 
such  cost,  including  interest  thereon  at  rates  to  be  determined  by  the 
authority,  which  loans  are  authorized  if  made  payable  solely  from  the 
proceeds  of  the  authority’s  bonds  or  notes  or  revenues  to  be  received 
in  connection  with  the  leasing,  sale,  or  financing  of  the  project.  The 
cost  of  a  project  may  also  include  a  fund  or  funds  for  the  creation  of 
a  debt  service  reserve,  a  renewal  and  replacement  reserve,  and  such 
other  reserves  as  may  be  reasonably  required  by  the  authority  with 
respect  to  the  financing  and  operation  of  any  project  and  as  may  be 
authorized  by  any  bond  resolution  or  trust  agreement  or  indenture 
pursuant  to  the  provisions  of  which  the  issuance  of  any  such  bonds 
may  be  authorized.  Any  obligation  or  expense  incurred  for  any  of  the 
foregoing  purposes  shall  be  paid  or  reimbursed  as  a  part  of  the  cost  of 
the  project  out  of  the  proceeds  of  revenue  bonds  or  notes  issued  under 
this  article. 

(3)  “County”  means  any  county  of  this  state. 
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(4)  “Eligible  persons”  means  persons  who  have  reached  the  age  of 
62  years  and  who  have  need  for  housing  which  provides  the  special 
facilities  and  services  required  by  elderly  persons  and  who  meet  the 
criteria  for  eligibility  set  forth  in  rules  and  regulations  which  are 
from  time  to  time  promulgated  by  the  authority  pursuant  to  the  grant 
of  authority  so  to  do  which  is  contained  in  subsection  (b)  of  Code 
Section  31-7-114. 

(5)  “Governing  body”  means  the  elected  or  duly  appointed  officials 
constituting  the  governing  body  of  each  municipal  corporation  and 
county  in  this  state. 

(6)  “Municipal  corporation”  means  each  city  and  town  in  this  state. 

(7)  “Project”  or  “residential  care  facility  for  the  elderly”  means: 

(A)  Any  one  or  more  buildings  or  structures  to  be  used  in 
providing  at  a  single  location  the  comprehensive  services  required 
by  the  elderly,  including,  without  limitation,  residential  care  and 
the  types  of  services  provided  in  skilled  nursing  homes,  interme¬ 
diate  care  homes,  assisted  living  communities,  and  personal  care 
homes  supplied  with  all  necessary  or  useful  furnishings,  machin¬ 
ery,  equipment,  parking  facilities,  landscaping,  and  facilities  for 
outdoor  storage,  all  as  determined  by  the  authority,  which  deter¬ 
mination  shall  be  final  and  not  subject  to  review;  provided,  how¬ 
ever,  that  no  single  project  or  residential  care  facility  shall  be 
required  to  render  all  types  of  services  and  levels  of  care  referred  to 
above.  There  may  be  included  as  part  of  any  such  project  all 
improvements  necessary  to  the  full  utilization  thereof,  including, 
without  limitation,  site  preparation;  roads  and  streets;  sidewalks; 
water  supply;  outdoor  lighting;  belt  line  railroad;  railroad  sidings 
and  lead  tracks;  bridges;  causeways;  terminals  for  railroad,  auto¬ 
motive,  and  air  transportation;  transportation  facilities  incidental 
to  the  project;  and  the  dredging  and  improving  of  harbors  and 
waterways.  However,  none  of  the  aforementioned  improvements 
shall  be  the  primary  purpose  of  any  project; 

(B)  The  acquisition,  construction,  leasing,  or  equipping  of  new 
residential  care  facilities  for  the  elderly  or  the  improvement, 
modification,  acquisition,  expansion,  modernization,  leasing, 
equipping,  or  remodeling  of  existing  residential  care  facilities  for 
the  elderly  located  or  to  be  located  within  the  area  of  operation  of 
the  authority;  and 

(C)  The  acquisition,  construction,  improvement,  or  modification 
of  any  property,  real  or  personal,  which  any  qualified  sponsor  might 
desire  to  use,  acquire,  or  lease  in  connection  with  the  operation  of 
any  project  located  or  to  be  located  within  the  area  of  operation  of 
the  authority. 
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(8)  “Qualified  sponsor”  means  any  nonprofit  corporation  which  has 
met  criteria  established  by  the  authority  and  which  has  undertaken 
to  provide  residential  care  facilities  for  the  elderly  which  will  be 
available  for  sale  or  rent  to  eligible  persons.  (Ga.  L.  1980,  p.  1466, 
§  3;  Ga.  L.  2011,  p.  227,  §  15/SB  178.) 

The  2011  amendment,  effective  July  nities,”  in  the  first  sentence  of  subpara- 
1,  2011,  inserted  “assisted  living  commu-  graph  (7)(A). 

31-7-113.  Creation  of  Residential  Care  Facilities  for  the  Elderly 
Authority  in  each  county  and  municipality;  board  of 
directors. 

(a)  There  is  created  in  and  for  each  county  and  municipal  corporation 
in  this  state  a  public  body  corporate  and  politic  to  be  known  as  the 
“Residential  Care  Facilities  for  the  Elderly  Authority”  of  such  county  or 
municipal  corporation. 

(b)  Each  authority  shall  consist  of  a  board  of  seven  directors  to  be 
appointed  by  resolution  of  the  governing  body  of  such  county  or 
municipal  corporation  for  initial  terms  of  two,  four,  and  six  years  and 
thereafter  for  staggered  terms  of  six  years.  The  governing  body  of  the 
municipality  or  county  shall  initially  elect  two  directors  for  two  years, 
two  directors  for  four  years,  and  three  directors  for  six  years;  and 
thereafter  the  terms  of  all  directors  shall  be  six  years.  If  at  the  end  of 
any  term  of  office  of  any  director  a  successor  thereto  shall  not  have  been 
elected,  the  director  whose  term  of  office  shall  have  expired  shall 
continue  to  hold  office  until  his  successor  shall  be  so  elected.  A  majority 
of  the  directors  shall  constitute  a  quorum  but  no  action  may  be  taken  by 
the  board  without  the  affirmative  vote  of  a  majority  of  the  full 
membership  of  the  board. 

(c)  The  directors  shall  be  taxpayers  residing  in  the  county  or  munic¬ 
ipal  corporation  for  which  the  authority  is  created,  and  their  successors 
shall  be  appointed  as  provided  by  the  resolution  described  in  subsection 
(b)  of  this  Code  section.  No  director  shall  be  an  officer  or  employee  of  the 
county  or  municipal  corporation.  The  directors  shall  elect  one  of  their 
number  as  chairman  and  another  as  vice-chairman  and  shall  also  elect 
a  secretary  and  a  treasurer  or  a  secretary-treasurer,  any  of  whom  may 
but  need  not  be  a  director.  The  directors  shall  receive  no  compensation 
for  their  services  but  shall  be  reimbursed  for  their  actual  expenses 
incurred  in  the  performance  of  their  duties. 

(d)  No  authority  shall  transact  any  business  or  exercise  any  powers 
under  this  article  until  the  governing  body  of  the  county  or  municipal 
corporation  shall,  by  proper  resolution,  declare  that  there  is  a  need  for 
an  authority  to  function  in  such  county  or  municipal  corporation.  A  copy 
of  the  resolution  shall  be  filed  with  the  Secretary  of  State,  who  shall 
maintain  a  record  of  all  authorities  activated  under  this  article. 
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(e)  The  authority  may  make  bylaws  and  regulations  for  its  gover¬ 
nance  and  may  delegate  to  one  or  more  of  its  officers,  agents,  and 
employees  such  powers  and  duties  as  may  be  deemed  necessary  and 
proper.  The  authority  shall  have  perpetual  existence.  (Ga.  L.  1980,  p. 
1466,  §§  4,  5.) 

31-7-114.  Powers  of  authorities. 

(a)  Each  authority  shall  have  all  of  the  powers  necessary  or  conve¬ 
nient  to  carry  out  and  effectuate  the  purposes  and  provisions  of  this 
article,  including,  but  without  limiting  the  generality  of  the  foregoing, 
the  power: 

(1)  To  bring  and  defend  an  action; 

(2)  To  adopt  and  amend  a  corporate  seal; 

(3)  To  make  and  execute  contracts  and  other  instruments  neces¬ 
sary  to  exercise  the  powers  of  the  authority,  any  of  which  contracts 
may  be  made  with  the  county  in  which  the  authority  is  located  or  with 
any  one  or  more  municipal  corporations  in  such  county;  and  each 
such  county  and  all  municipal  corporations  therein  are  authorized  to 
enter  into  contracts  with  each  authority; 

(4)  To  receive  and  administer  gifts,  grants,  and  devises  of  any 
property  and  to  administer  trusts; 

(5)  To  acquire  by  purchase,  gift,  or  construction  any  real  or 
personal  property  desired  to  be  acquired  by  the  authorities  as  part  of 
any  project  or  for  the  purpose  of  improving,  extending,  adding  to, 
reconstructing,  renovating,  or  remodeling  any  project  or  part  thereof 
already  acquired,  or  for  the  purpose  of  demolition  to  make  room  for 
such  project  or  any  part  thereof; 

(6)  To  purchase,  sell,  lease,  exchange,  transfer,  assign,  pledge, 
mortgage,  or  dispose  of,  or  grant  options  for  any  such  purposes,  any 
real  or  personal  property  or  interest  therein; 

(7)  To  mortgage,  convey,  pledge,  or  assign  any  properties,  reve¬ 
nues,  income,  tolls,  charges,  or  fees  owned,  received,  or  to  be  received 
by  the  authority; 

(7.1)  To  invest  and  reinvest  the  funds  of  the  authority  in  any 
investment  which  a  domestic  insurer  may  lawfully  invest  in,  to 
determine  the  allocation  of  funds  among  investments,  and  to  pur¬ 
chase,  hold,  sell,  assign,  transfer,  and  dispose  of  any  securities  and 
other  investments  in  which  funds  of  the  authority  have  been  in¬ 
vested,  any  proceeds  of  any  investments,  and  any  money  belonging  to 
the  authority; 
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(7.2)  To  provide  grants,  scholarships,  loans,  or  other  assistance  to 
students  pursuing  a  course  of  study  relating  to  gerontology  with 
particular  emphasis  on  residential  care  and  housing  facilities  for  the 
elderly,  subject  to  such  bylaws  and  regulations  as  may  be  made  by  the 
authority; 

(8)  To  appoint  officers  and  retain  agents,  engineers,  attorneys, 
fiscal  agents,  accountants,  and  employees  and  to  provide  for  their 
compensation  and  duties; 

(9)  To  extend  credit  or  make  loans  to  any  qualified  sponsor  for  the 
planning,  design,  construction,  acquisition,  or  carrying  out  of  any 
project,  which  credit  or  loans  shall  be  secured  by  loan  agreements, 
mortgages,  security  agreements,  contracts,  and  all  other  instruments 
or  fees  or  charges,  upon  such  terms  and  conditions  as  the  authority 
shall  determine  to  be  reasonable,  including  provision  for  the  estab¬ 
lishment  and  maintenance  of  reserves  and  insurance  funds;  and,  in 
the  exercise  of  powers  granted  by  this  Code  section  in  connection  with 
a  project  for  a  qualified  sponsor,  to  require  the  inclusion  in  any 
contract,  loan  agreement,  security  agreement,  or  other  instrument 
such  provisions  for  guaranty,  insurance,  construction,  use,  operation, 
maintenance,  and  financing  of  the  project  as  the  authority  may  deem 
necessary  or  desirable; 

(10)  To  acquire,  accept,  or  retain  equitable  interests,  security 
interests,  or  other  interest  in  any  property,  real  or  personal,  by 
mortgage,  assignment,  security  agreement,  pledge,  conveyance,  con¬ 
tract,  lien,  loan  agreement,  or  other  consensual  transfer  in  order  to 
secure  the  repayment  of  any  moneys  loaned  or  credit  extended  by  the 
authority; 

(11)  To  construct,  acquire,  own,  repair,  remodel,  maintain,  extend, 
improve,  and  equip  projects  located  on  land  owned  or  leased  by  the 
authority  or  land  owned  or  leased  by  others  and  to  pay  all  or  part  of 
the  cost  of  any  such  project  from  the  proceeds  of  revenue  bonds  of  the 
authority  or  from  any  contribution  or  loans  by  a  qualified  sponsor,  all 
of  which  the  authority  is  authorized  to  receive,  accept,  and  use; 

(12)  To  borrow  money  and  to  issue  its  revenue  bonds  and  bond 
anticipation  notes  from  time  to  time  and  use  the  proceeds  thereof  for 
the  purpose  of  paying  all  or  part  of  the  cost  of  any  project,  including 
the  cost  of  extending,  adding  to,  or  improving  such  project  or  for  the 
purpose  of  refunding  or  refinancing  any  such  bonds  of  the  authority 
theretofore  issued  or  any  other  outstanding  obligations  of  the  author¬ 
ity;  and  otherwise  to  carry  out  the  purposes  of  this  article  and  to  pay 
all  other  costs  of  the  authority  incident  to,  or  necessary  and  appro¬ 
priate  to,  such  purposes,  including  the  provision  of  moneys  to  be  paid 
into  any  fund  or  funds  to  secure  such  bonds  and  notes;  provided, 
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however,  that  all  such  bonds  and  notes  shall  be  issued  in  accordance 
with  the  procedures  and  subject  to  the  limitations  set  forth  in 
subsections  (a)  through  (h)  of  Code  Section  31-7-116; 

(13)  To  pledge,  mortgage,  convey,  assign,  hypothecate,  or  otherwise 
encumber  any  property,  real  or  personal,  of  the  authority  as  security 
for  repayment  of  authority  obligations  and  to  execute  any  trust 
agreement,  indenture,  or  security  agreement  containing  any  provi¬ 
sions  not  in  conflict  with  law,  which  trust  agreement,  indenture,  or 
security  agreement  may  provide  for  foreclosure  or  forced  sale  of  any 
property  of  the  authority  upon  default  on  such  obligations  either  in 
payment  of  principal  or  interest  or  in  the  performance  of  any  term  or 
condition  contained  in  the  agreement  or  indenture.  The  state  on 
behalf  of  itself  and  each  county,  municipal  corporation,  political 
subdivision,  or  taxing  district  therein  waives  any  right  that  it  or  such 
county,  municipal  corporation,  political  subdivision,  or  taxing  district 
may  have  to  prevent  the  forced  sale  or  foreclosure  of  any  property  of 
the  authority  so  mortgaged  or  encumbered;  and  any  such  mortgage  or 
encumbrance  may  be  foreclosed  in  accordance  with  law  and  the  terms 
thereof;  and 

(14)  To  do  all  things  necessary  or  convenient  to  carry  out  the 
powers  expressly  conferred  by  this  article. 

(b)  The  authority  shall  adopt  and  promulgate  rules  and  regulations 
which  establish  and  prescribe  criteria  for  determining  eligible  persons 
and  qualified  sponsors  for  the  purposes  of  this  article.  (Ga.  L.  1980,  p. 
1466,  §  6;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  1997,  p.  1501,  §  1.) 

31-7-115.  Lease  or  sale  of  projects. 

No  project  acquired  under  this  article  shall  be  operated  by  an 
authority,  any  municipal  corporation,  county,  or  other  governmental 
subdivision;  but  such  projects  shall  be  leased  or  sold  to  one  or  more 
qualified  sponsors.  If  revenue  bonds  or  other  obligations  are  to  be  issued 
to  pay  all  or  part  of  the  cost  of  such  project,  the  project  must  be  so  leased 
or  the  contract  for  its  sale  entered  into  prior  to  or  simultaneously  with 
the  issuance  of  such  bonds  or  obligations  unless  the  proceeds  of  the 
revenue  bonds  or  other  obligations  are  to  be  loaned  to  a  qualified 
sponsor  in  connection  with  the  development  of  a  project,  in  which  case 
an  appropriate  loan  agreement  shall  be  entered  into  prior  to  or 
simultaneously  with  the  issuance  of  such  bonds  or  obligations.  If  the 
project  is  sold,  the  purchase  price  may  be  paid  at  one  time  or  in 
installments  falling  due  over  not  more  than  40  years  from  the  date  of 
transfer  of  possession.  The  lessee  or  purchaser  shall  be  required  to  pay 
all  costs  of  operating  and  maintaining  the  leased  or  purchased  property 
and  to  pay  rentals  or  installments  in  amounts  sufficient  to  pay  the 
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principal  of  and  interest  and  premium,  if  any,  on  all  of  its  bonds  and 
other  obligations  as  the  principal  and  interest  become  due.  (Ga.  L.  1980, 
p.  1466,  §  7.) 

31-7-116.  Provisions  contained  in  obligations  and  security  for 
obligations;  procedures  for  issuance  of  bonds  and 
bond  anticipation  notes;  interest  rates;  limitations 
and  conditions. 

(a)  The  obligations  of  any  authority  evidenced  by  bonds,  bond  antic¬ 
ipation  notes,  trust  indentures,  deeds  to  secure  obligations,  security 
agreements,  or  mortgages  executed  in  connection  therewith  may  con¬ 
tain  such  provisions  not  inconsistent  with  law  as  shall  be  determined  by 
the  board  of  directors  of  the  authority.  Such  instruments  may  provide 
for  the  pledging  of  all  or  any  part  of  the  revenues  of  the  authority  and 
for  the  mortgaging,  encumbering,  or  conveying  of  all  or  any  part  of  its 
real  or  personal  property;  may  covenant  against  pledging  any  or  all  of 
its  revenues,  income,  or  charges;  and  may  further  provide  for  the 
disposition  of  proceeds  realized  from  the  sale  of  any  bonds  and  bond 
anticipation  notes,  for  the  replacement  of  lost,  destroyed,  stolen,  or 
mutilated  bonds  and  notes  and  for  the  payment  and  redemption  of  such 
bonds  and  notes.  Undertakings  of  an  authority  may  prescribe  the 
procedure  by  which  bondholders  and  noteholders  may  enforce  rights 
against  the  authority  and  may  provide  for  rights  upon  breach  of  any 
covenant,  condition,  or  obligation  of  the  authority.  Bonds,  resolutions, 
trust  indentures,  mortgages,  or  deeds  to  secure  obligations  executed  by 
an  authority  and  bond  anticipation  notes  executed  by  an  authority  may 
contain  such  provisions  not  otherwise  contrary  to  law  as  the  authority 
shall  deem  necessary  or  desirable. 

(b)  The  proceeds  derived  from  the  sale  of  any  bonds  or  bond  antici¬ 
pation  notes  issued  by  an  authority  shall  be  held  and  used  for  the 
ultimate  purpose  of  paying,  directly  or  indirectly  as  permitted  in  this 
article,  all  or  part  of  the  cost  of  any  project  or  for  the  purpose  of 
refunding  any  bond  anticipation  notes  issued  in  accordance  with  this 
article  or  refunding  any  previously  issued  bonds  of  the  authority. 

(c)  All  bonds  and  bond  anticipation  notes  issued  by  an  authority 
shall  be  revenue  obligations  of  such  authority  and  may  be  made  payable 
out  of  any  revenues  or  other  receipts,  funds,  or  moneys  of  the  authority, 
subject  only  to  any  agreements  with  the  holders  of  other  bonds  or  bond 
anticipation  notes  or  to  particular  security  agreements  pledging  any 
particular  revenues,  receipts,  funds,  moneys,  or  other  property. 

(d)  Issuance  by  any  authority  of  one  or  more  series  of  bonds  or  bond 
anticipation  notes  for  one  or  more  purposes  shall  not  preclude  the 
authority  from  issuing  other  bonds  or  notes  in  connection  with  the  same 
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project  or  in  connection  with  any  other  projects;  provided,  however,  that 
the  proceeding  wherein  any  subsequent  bonds  or  bond  anticipation 
notes  shall  be  issued  shall  recognize  and  protect  any  prior  pledge  or 
mortgage  made  in  any  prior  security  agreement  or  made  for  any  prior 
issue  of  bonds  or  bond  anticipation  notes  unless,  in  the  resolution 
authorizing  such  prior  issue,  the  right  is  expressly  reserved  to  the 
authority  to  issue  subsequent  bonds  or  bond  anticipation  notes  on  a 
parity  with  such  prior  issue. 

(e)  An  authority  shall  have  the  power  and  is  authorized,  whenever 
revenue  bonds  of  the  authority  shall  have  been  validated  as  provided  in 
this  article,  to  issue  from  time  to  time  its  notes  in  anticipation  of  the 
issuance  of  such  bonds  as  validated  and  to  renew  from  time  to  time  any 
such  notes  by  the  issuance  of  new  notes,  whether  the  notes  to  be 
renewed  have  or  have  not  matured.  The  authority  may  issue  notes  only 
to  provide  funds  which  would  otherwise  be  provided  by  the  issuance  of 
the  bonds  as  validated.  The  notes  may  be  authorized,  sold,  executed, 
and  delivered  in  the  same  manner  as  bonds.  As  with  its  bonds,  an 
authority  may  sell  such  notes  at  public  or  private  sale.  Any  resolution 
or  resolutions  authorizing  notes  of  an  authority  or  any  issue  thereof 
may  contain  any  provisions  which  an  authority  is  authorized  to  include 
in  any  resolution  or  resolutions  authorizing  bonds  of  an  authority  or 
any  issue  thereof,  and  an  authority  may  include  in  any  notes  any  terms, 
covenants,  or  conditions  which  it  is  authorized  to  include  in  any  bonds. 
Validation  of  such  bonds  shall  be  a  condition  precedent  to  the  issuance 
of  such  notes,  but  it  shall  not  be  required  that  such  notes  be  judicially 
validated.  Bond  anticipation  notes  shall  not  be  issued  in  an  amount 
exceeding  the  par  value  of  the  bonds  in  anticipation  of  which  they  are 
to  be  issued. 

(f)  The  interest  rate  on  or  rates  to  be  borne  by  any  bonds,  notes,  or 
obligations  issued  by  the  authority  shall  be  fixed  by  the  board  of 
directors  of  the  authority  and  any  limitations  with  respect  to  interest 
rates  found  in  Article  3  of  Chapter  82  of  Title  36  or  in  the  usury  laws  of 
this  state  shall  not  apply  to  obligations  issued  under  this  article. 

(g)  All  revenue  bonds  issued  by  an  authority  under  this  article  shall 
be  issued  and  validated  under  and  in  accordance  with  the  procedure 
therefor  set  forth  in  Article  3  of  Chapter  82  of  Title  36,  as  heretofore  and 
hereafter  amended,  except  as  specifically  set  forth  in  this  subsection: 

(1)  Revenue  bonds  issued  by  an  authority  may  be  in  such  form, 
either  coupon  or  fully  registered,  or  both  coupon  and  fully  registered, 
and  may  be  subject  to  such  exchangeability  and  transferability 
provisions  as  the  bond  resolution  authorizing  the  issuance  of  such 
bonds  or  any  indenture  or  trust  agreement  may  provide; 

(2)  The  signature  of  the  clerk  of  the  superior  court  in  which  any 
bonds  are  validated  on  the  certificate  of  validation  of  such  bonds  may 
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be  affixed  by  facsimile  or  by  manual  execution;  such  entry  shall  be 
original  evidence  of  the  fact  of  the  validation  of  any  bond  and  shall  be 
received  as  original  evidence  in  any  court  in  this  state; 

(3)  In  lieu  of  specifying  the  rate  or  rates  of  interest  which  revenue 
bonds  to  be  issued  by  an  authority  are  to  bear,  the  notice  to  the 
district  attorney  or  the  Attorney  General  and  the  notice  to  the  public 
of  the  time,  place,  and  date  of  the  validation  hearing  may  state  that 
the  bonds  when  issued  will  bear  interest  at  a  rate  not  exceeding  a 
maximum  per  annum  rate  of  interest  specified  in  such  notices  or,  in 
the  event  the  bonds  are  to  bear  different  rates  of  interest  for  different 
maturity  dates,  that  none  of  such  rates  will  exceed  the  maximum  rate 
specified  in  the  notices.  Nothing  contained  in  this  paragraph  shall  be 
construed  as  prohibiting  or  restricting  the  right  of  the  authority  to 
sell  such  bonds  at  a  discount,  even  if  in  so  doing  the  effective  interest 
cost  resulting  therefrom  would  exceed  the  maximum  per  annum 
interest  rate  specified  in  such  notices;  and 

(4)  The  term  “cost  of  project”  shall  have  the  meaning  prescribed  in 
paragraph  (2)  of  Code  Section  31-7-112  whenever  referred  to  in  bond 
resolutions  of  an  authority,  bonds  and  bond  anticipation  notes  issued 
by  an  authority,  or  notices  and  proceedings  to  validate  such  bonds. 

(h)  Before  issuing  any  bonds  to  finance  any  project,  the  authority 
shall  obtain  from  the  qualified  sponsor  of  the  project  an  undertaking 
that  only  eligible  persons  will  be  permitted  to  use  or  acquire  any  of  the 
facilities  constituting  a  part  of  the  project  or  to  enjoy  or  benefit  from  any 
of  the  services  to  be  rendered  in  connection  with  any  such  project. 

(i)  No  bonds  or  bond  anticipation  notes  except  refunding  bonds  shall 
be  issued  by  an  authority  under  this  article  unless  its  board  of  directors 
shall  adopt  a  resolution  finding  that  the  project  for  which  such  bonds  or 
notes  are  to  be  issued  will  promote  the  objectives  stated  in  subsection 
(b)  of  Code  Section  31-7-111  and  will  increase  or  maintain  employment 
in  the  territorial  area  of  such  authority.  Nothing  contained  in  this  Code 
section  shall  be  construed  as  permitting  any  authority  created  under 
this  article  or  any  qualified  sponsor  to  finance,  construct,  or  operate  any 
project  without  obtaining  any  certificate  of  need  or  other  approval, 
permit,  or  license  which,  under  the  laws  of  this  state,  is  required  in 
connection  therewith.  (Ga.  L.  1980,  p.  1466,  §§  8,  9.) 

Cross  references.  —  Revenue  bonds 
generally,  §  36-82-60  et  seq. 

31-7-117.  Liability  for  bonds  or  other  obligations. 

No  bonds  or  other  obligations  of  and  no  indebtedness  incurred  by  any 
authority  shall  constitute  an  indebtedness  or  obligation  of  the  state  or 
any  county,  municipal  corporation,  or  political  subdivision  thereof;  nor 
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shall  any  act  of  any  authority  in  any  manner  constitute  or  result  in  the 
creation  of  an  indebtedness  of  the  state  or  any  such  county,  municipal 
corporation,  or  political  subdivision.  All  such  bonds  and  obligations 
shall  be  payable  solely  from  the  revenues  therein  pledged  to  such 
payment,  including  pledged  rentals,  sales  proceeds,  insurance  pro¬ 
ceeds,  and  condemnation  awards.  No  holder  or  holders  of  any  such 
bonds  or  obligations  shall  ever  have  the  right  to  compel  any  exercise  of 
the  taxing  power  of  the  state  or  any  county,  municipal  corporation,  or 
political  subdivision  thereof  nor  to  enforce  the  payment  thereof  against 
any  property  of  the  state  or  any  such  county,  municipal  corporation,  or 
political  subdivision.  (Ga.  L.  1980,  p.  1466,  §  11.) 

31-7-118.  Exemption  from  taxation. 

(a)  Each  authority  created  under  this  article  is  created  for  nonprofit 
and  public  purposes,  and  it  is  found,  determined,  and  declared  that: 

(1)  The  creation  of  each  such  authority  and  the  carrying  out  of  its 
corporate  purposes  are  in  all  respects  for  the  benefit  of  the  people  of 
this  state; 

(2)  The  authority  is  an  institution  of  purely  public  charity  and  will 
be  performing  an  essential  governmental  function  in  the  exercise  of 
the  powers  conferred  upon  it  by  this  article;  and  for  such  reasons,  the 
state  covenants  with  the  holders  of  the  bonds  issued  under  this 
article  that  the  authority  shall  be  required  to  pay  no  taxes  or 
assessments  imposed  by  the  state  or  any  of  its  counties,  municipal 
corporations,  political  subdivisions,  or  taxing  districts  upon  any 
property  acquired  by  the  authority  or  under  its  jurisdiction,  control, 
possession,  or  supervision  or  leased  by  it  to  others  or  upon  its 
activities  in  the  operation  or  maintenance  of  any  such  property  or  on 
any  income  derived  by  the  authority  in  the  form  of  fees,  recording 
fees,  rentals,  charges,  purchase  price,  installments,  or  otherwise;  and 

(3)  The  bonds  of  the  authority,  their  transfer,  and  the  income 
derived  therefrom  shall  at  all  times  be  exempt  from  taxation  within 
the  state. 

(b)  The  tax  exemption  provided  in  this  Code  section  shall  not  include 
any  exemption  from  sales  and  use  tax  on  property  purchased  by  the 
authority  or  for  use  by  the  authority.  (Ga.  L.  1980,  p.  1466,  §  12;  Ga.  L. 
1985,  p.  149,  §  31.) 

31-7-119.  Holding  moneys  as  trust  funds;  pledges  for  payment  of 
bonds. 

(a)  All  moneys  received  pursuant  to  the  authority  of  this  article, 
whether  as  proceeds  from  the  sale  of  revenue  bonds  or  other  obligations, 
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as  grants  or  other  contributions,  or  as  revenues  and  earnings,  shall  be 
deemed  to  be  trust  funds  to  be  held  and  applied  solely  as  provided  in 
this  Code  section.  In  the  resolution  providing  for  the  issuance  of 
revenue  bonds  or  in  the  trust  indenture,  the  authority  shall  provide  for 
the  payment  of  the  proceeds  of  the  sale  of  the  bonds,  earnings,  and 
revenues  to  be  received  to  any  officer  who,  or  any  agency,  bank,  or  trust 
company  which,  shall  act  as  trustee  of  such  funds  and  shall  hold  and 
apply  the  same  to  the  purposes  of  this  article,  subject  to  the  provisions 
of  this  article  and  the  provisions  of  any  such  resolution  or  any  trust 
indenture. 

(b)  The  authority  may  pledge  for  the  payment  of  its  bonds  such 
assets,  funds,  and  properties  as  the  resolution  providing  for  the 
issuance  of  its  bonds  may  provide.  Any  such  pledge  made  by  the 
authority  shall  be  valid  and  binding  from  the  time  when  the  pledge  is 
made;  the  moneys  or  properties  so  pledged  and  thereafter  received  by 
the  authority  shall  immediately  be  subject  to  the  lien  of  such  pledge 
without  any  physical  delivery  thereof  or  further  act;  and  the  lien  of  any 
such  pledge  shall  be  valid  and  binding  as  against  all  parties  having 
claims  of  any  kind  against  the  authority,  irrespective  of  whether  such 
parties  have  notice  thereof.  No  resolution  or  any  other  instrument  by 
which  a  pledge  is  created  need  be  recorded.  (Ga.  L.  1980,  p.  1466,  §  13.) 

31-7-120.  Construction  of  article. 

This  article  shall  be  liberally  construed  to  effect  the  purposes  hereof, 
and  insofar  as  this  article  may  be  inconsistent  with  any  other  law, 
including  the  charter  of  any  municipal  corporation,  this  article  shall  be 
controlling.  The  sale  or  issuance  of  bonds  by  any  authority  shall  not  be 
subject  to  regulation  under  Chapter  5  of  Title  10  or  any  other  law.  No 
proceeding  or  publication  not  required  by  this  article  shall  be  necessary 
to  the  performance  of  any  act  authorized  in  this  article,  nor  shall  any 
such  act  be  subject  to  referendum.  (Ga.  L.  1980,  p.  1466,  §  10;  Ga  L 
1985,  p.  149,  §  31.) 


ARTICLE  6 

PEER  REVIEW  GROUPS 

Law  reviews.  —  For  note  on  1995 
amendments  of  Code  sections  in  this  arti¬ 
cle,  see  12  Ga.  St.  U.L.  Rev.  258  (1995). 

RESEARCH  REFERENCES 

ALR.  —  Right  of  voluntary  disclosure  of  review  or  doctor  evaluation  processes,  60 
privileged  proceedings  of  hospital  medical  ALR4th  1273. 


286 


31-7-130 


HEALTH  CARE  FACILITIES 


31-7-131 


31-7-130.  Legislative  intent. 

It  is  the  intent  of  the  General  Assembly  to  provide  protection  for  those 
individuals  who  are  members  of  peer  review  groups  which  evaluate  the 
quality  and  efficiency  of  professional  health  care  providers  and  to 
protect  the  confidentiality  of  their  records.  (Code  1933,  §  84-7601, 
enacted  by  Ga.  L.  1980,  p.  1282,  §  1.) 

Law  reviews.  —  For  article,  “The  gia  Peer  Review  Privilege,”  see  11  Ga.  St. 
Shield  Remains:  An  Overview  of  the  Geor-  B.J.  16  (2005). 

JUDICIAL  DECISIONS 


Legislative  intent.  —  General  Assem¬ 
bly  did  not  intend  to  eliminate,  through 
peer  review  immunity,  a  hospital’s  respon¬ 
sibility  to  the  hospital’s  patients  to  exer¬ 
cise  reasonable  care  in  ensuring  that  med¬ 
ical  care  providers  using  the  hospital’s 
facilities  are  qualified.  McCall  v.  Henry 
Med.  Ctr.,  Inc.,  250  Ga.  App.  679,  551 
S.E.2d  739  (2001). 

Georgia  peer  review  and  medical  review 
statutes,  which  establish  the  privilege  for 
the  proceedings  and  records  of  peer  review 
organizations  and  medical  review  commit¬ 
tees,  also  provide  for  immunity  to  partic¬ 
ipants  and  witnesses  in  such  proceedings 
under:  (1)  O.C.G.A.  §  31-7-130,  which 
sets  forth  the  intent  of  the  Georgia  Gen¬ 
eral  Assembly;  (2)  O.C.G.A.  §  31-7-132(a), 
which  provides  immunity  from  liability 
for  peer  review;  (3)  O.C.G.A. 
§§  31-7-133(a)  and  31-7-141,  which  pro¬ 
vide  immunity  for  medical  review  commit¬ 
tee  members  from  claims  for  damages 
filed  by  health  care  providers;  and  (4) 
O.C.G.A.  §  31-7-143,  which  provides  that 
peer  review  and  medical  review  proceed¬ 


ings  are  both  absolutely  privileged.  Patton 
v.  St.  Francis  Hosp.,  260  Ga.  App.  202,  581 
S.E.2d  551  (2003). 

Purpose  of  hospital  medical  review 
committees.  —  Purpose  for  establish¬ 
ment  of  hospital  medical  review  commit¬ 
tees  is  to  foster  delivery  of  quality  health 
care  services  by  providing  a  method  for 
in-house  review  of  clinical  work  performed 
in  a  hospital.  Eubanks  v.  Ferrier,  245  Ga. 
763,  267  S.E.2d  230  (1980). 

No  immunity  for  negligence  when 
peer  review  not  involved.  —  Health 
care  organization  was  not  engaging  in 
peer  review,  and  thus,  was  not  immune 
from  liability  for  the  organization’s  negli¬ 
gence  under  O.C.G.A.  §  31-7-130,  when  a 
Medicaid  patient  died  as  the  result  of 
having  been  denied  an  operation  based  on 
allegedly  negligent  precertification  review 
of  the  patient’s  case  by  the  organization. 
Fulton-DeKalb  Hosp.  Auth.  v.  Dawson, 
270  Ga.  376,  509  S.E.2d  28  (1998). 

Cited  in  Fulton-DeKalb  Hosp.  Auth.  v. 
Dawson,  270  Ga.  376,  509  S.E.2d  28 
(1998);  Patton  v.  St.  Francis  Hosp.,  246 
Ga.  App.  4,  539  S.E.2d  526  (2000). 


RESEARCH  REFERENCES 


ALR.  —  Scope  and  extent  of  protection  proceedings  relating  to  claim  in  medical 
from  disclosure  of  medical  peer  review  malpractice  action,  69  ALR5th  559. 

31-7-131.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Peer  review”  means  the  procedure  by  which  professional 
health  care  providers  evaluate  the  quality  and  efficiency  of  services 
ordered  or  performed  by  other  professional  health  care  providers, 
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including  practice  analysis,  inpatient  hospital  and  extended  care 
facility  utilization  review,  medical  audit,  ambulatory  care  review, 
claims  review,  underwriting  assistance,  and  the  compliance  of  a 
hospital,  nursing  home,  convalescent  home,  or  other  health  care 
facility  operated  by  a  professional  health  care  provider  with  the 
standards  set  by  an  association  of  health  care  providers  and  with 
applicable  laws,  rules,  and  regulations. 

(2)  “Professional  health  care  provider”  means  an  individual  who  is 
licensed,  or  an  organization  which  is  approved,  to  practice  or  operate 
in  the  health  care  field  under  the  laws  of  Georgia,  including,  but  not 
limited  to,  the  following  individuals  or  organizations: 

(A)  A  physician; 

(B)  A  dentist; 

(C)  A  podiatrist; 

(D)  A  chiropractor; 

(E)  An  optometrist; 

(F)  A  psychologist; 

(G)  A  pharmacist; 

(H)  A  registered  or  practical  nurse; 

(I)  A  physical  therapist; 

(J)  An  administrator  of  a  hospital,  a  nursing  or  convalescent 
home,  or  other  health  care  facility; 

(K)  A  corporation  or  other  organization  operating  a  hospital,  a 
nursing  or  convalescent  home,  or  other  health  care  facility,  as  well 
as  the  officers,  directors,  or  employees  of  such  corporation  or 
organization  or  the  members  of  such  corporation’s  or  organization’s 
governing  board  who  are  performing  a  peer  review  function; 

(L)  A  rehabilitation  supplier  registered  with  the  State  Board  of 
Workers’  Compensation;  and 

(M)  An  occupational  therapist. 

(3)  “Review  organization”  means  a  nationally  recognized  health 
care  accreditation  body  or  any  panel,  committee,  or  organization: 

(A)  Which: 

(i)  Is  primarily  composed  of  professional  health  care  provid¬ 
ers; 

(ii)  Is  an  insurer,  self-insurer,  health  maintenance  organiza¬ 
tion,  preferred  provider  organization,  provider  network,  or  other 

organization  engaged  in  managed  care;  or 
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(iii)  Provides  professional  liability  insurance  for  health  care 
providers;  and 

(B)  Which  engages  in  or  utilizes  peer  reviews  and  gathers  and 
reviews  information  relating  to  the  care  and  treatment  of  patients 
for  the  purposes  of: 

(i)  Evaluating  and  improving  the  quality  and  efficiency  of 
health  care  rendered; 

(ii)  Reducing  morbidity  or  mortality; 

(iii)  Evaluating  claims  against  health  care  providers  or  engag¬ 
ing  in  underwriting  decisions  in  connection  with  professional 
liability  insurance  coverage  for  health  care  providers; 

(iv)  Compiling  aggregate  data  concerning  the  procedures  and 
outcomes  of  hospitals  for  the  purposes  of  evaluating  the  quality 
and  efficiency  of  health  care  services.  Under  no  circumstances 
shall  any  such  aggregate  data  or  any  other  peer  review  informa¬ 
tion  relating  to  an  individual  professional  health  care  provider  be 
disclosed  or  released  to  any  person  or  entity  without  the  express 
prior  written  consent  of  such  health  care  provider,  but  such 
aggregate  data  or  other  peer  review  information  may  be  released 
to  another  review  organization  upon  the  written  request  of  such 
organization  if  such  requesting  review  organization  has  specific 
reason  to  believe  that  immediate  access  to  such  aggregate  data  or 
information  is  necessary  to  protect  the  public  health,  safety,  and 
welfare.  Such  aggregate  data  and  other  peer  review  information 
shall  be  used  for  peer  review  purposes  only  and  in  no  event  shall 
such  aggregate  data  or  any  other  peer  review  information  be  sold 
or  otherwise  similarly  distributed,  but  a  review  organization 
shall  be  authorized  to  utilize  the  services  of  and  pay  a  fee  to 
another  person  or  entity  to  compile  or  analyze  such  aggregate 
data; 

(v)  Evaluating  the  quality  and  efficiency  of  health  care  ser¬ 
vices  rendered  by  a  professional  health  care  provider  in  connec¬ 
tion  with  such  provider’s  participation  as  or  request  to  partici¬ 
pate  as  a  provider  in  or  for  an  insurer,  self-insurer,  health 
maintenance  organization,  preferred  provider  organization,  pro¬ 
vider  network,  or  other  organization  engaged  in  managed  care; 
or 

(vi)  Performing  any  of  the  functions  or  activities  described  in 
Code  Section  31-7-15.  (Ga.  L.  1975,  p.  739,  §  1;  Code  1933, 
§  84-7602,  enacted  by  Ga.  L.  1980,  p.  1282,  §  1;  Ga.  L.  1984,  p. 
699,  §  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  1987,  p.  656,  §  1;  Ga. 
L.  1988,  p.  13,  §  31;  Ga.  L.  1991,  p.  1016,  §  1;  Ga.  L.  1995,  p.  612, 
§  3;  Ga.  L.  2001,  p.  192,  §  2;  Ga.  L.  2012,  p.  337,  §  3/SB  361.) 
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The  2012  amendment,  effective  July 
1,  2012,  substituted  “a  nationally  recog¬ 
nized  health  care”  for  “the  Joint  Commis¬ 
sion  on  Accreditation  of  Healthcare  Orga¬ 
nizations.  Such  term  also  means  any 
other  national”  near  the  beginning  of  the 
introductory  language  of  paragraph  (3). 

JUDICIAL 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  §  88-3201, 
which  was  subsequently  repealed  but  was 
succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

Review  committee  must  meet  qual¬ 
ifications  for  article  to  apply  to  it.  — 

In  order  for  the  information  generated  or 
maintained  by  a  committee  exercising  re¬ 
view  functions  to  be  subject  to  the  provi¬ 
sions  of  confidentiality  the  committee 
must  meet  the  qualifications  set  forth  in 
this  section.  Hollowell  v.  Jove,  247  Ga. 
678,  279  S.E.2d  430  (1981)  (decided  under 
former  Code  1933,  §  88-3201). 

Hospital  accreditation  organiza¬ 
tion  records  not  protected.  —  Hospital 
accreditation  records  generated  by  a  non¬ 
profit  organization  are  not  protected  from 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1995,  and” 
was  substituted  for  “,  and”  at  the  end  of 
division  (3)(A)(iii). 


DECISIONS 

disclosure  as  the  records  of  a  confidential 
review  organization  under  O.C.G.A. 
§  31-7-133  because  the  organization  is 
not  a  “review  organization”  comprised  pri¬ 
marily  of  “professional  health  care  provid¬ 
ers”  as  those  terms  are  defined  by 
O.C.G.A.  §  31-7-131.  Georgia  Hosp.  Ass’n 
v.  Ledbetter,  260  Ga.  477,  396  S.E.2d  488 
(1990). 

“Peer  review.”  —  Nothing  in  O.C.G.A. 
§  31-7-131(3)(B)(vi)  implies  that  every 
part  of  the  review  in  O.C.G.A.  §  31-7-15 
constitutes  peer  review.  Hosp.  Auth.  v. 
Meeks,  285  Ga.  521,  678  S.E.2d  71  (2009). 

Cited  in  Emory  Univ.  v.  Houston,  185 
Ga.  App.  289,  364  S.E.2d  70  (1987);  Patton 
v.  St.  Francis  Hosp.,  246  Ga.  App.  4,  539 
S.E.2d  526  (2000);  Hosp.  Auth.  of  Valdosta 
v.  Meeks,  294  Ga.  App.  629,  669  S.E.2d 
667  (2008). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Trauma  advisory  committee  as  re¬ 
view  organization.  —  Since  the  Trauma 
Advisory  Committee  for  Emergency  Med¬ 
ical  Services  is  a  review  organization  con¬ 
sisting  of  surgeons  licensed  in  the  State  of 
Georgia  which  evaluates  care  provided  by 
professional  health  care  providers  as  de¬ 
fined  in  paragraph  (2)  of  O.C.G.A. 
§  31-7-131  for  the  purposes  of  improving 


the  quality  of  care  rendered  and  reducing 
morbidity  and  mortality  due  to  trauma,  it 
is  a  review  organization  within  the  mean¬ 
ing  of  paragraph  (3)  of  O.C.G.A. 
§  31-7-131  and  is  covered  by  the  immu¬ 
nity  and  confidentiality  provisions  of 
O.C.G.A.  §§  31-7-132  and  31-7-133.  1988 
Op.  Att’y  Gen.  No.  88-5. 


31-7-132.  Immunity  from  liability  for  peer  review  activities; 

immunity  from  liability  of  persons  providing  informa¬ 
tion. 


(a)  No  professional  health  care  provider  nor  any  individual  who 
serves  as  a  member  or  employee  of  a  professional  health  care  provider 
or  review  organization  nor  any  individual  who  furnishes  counsel  or 
services  to  a  professional  health  care  provider  or  review  organization 
shall  be  held,  by  reason  of  the  performance  of  peer  review  activities,  to 
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have  violated  any  criminal  law  or  to  be  civilly  liable  under  any  law 
unless  he  was  motivated  by  malice  toward  any  person  affected  by  such 
activity 

(b)  No  person,  whether  as  a  witness  or  otherwise,  who  provides 
information  regarding  peer  review  to  a  professional  health  care  pro¬ 
vider  or  review  organization  shall  be  held,  by  reason  of  having  provided 
such  information,  to  have  violated  any  criminal  law  or  to  be  civilly 
liable  under  any  law  unless  such  information  is  false  and  the  person 
providing  it  knew  that  such  information  was  false.  (Ga.  L.  1975,  p.  739, 
§§  2,  3;  Code  1933,  §  84-7603,  enacted  by  Ga.  L.  1980,  p.  1282,  §  1;  Ga. 
L.  1987,  p.  1494,  §  2;  Ga.  L.  1995,  p.  612,  §  3.) 


Cross  references.  —  Immunity  of 
medical  review  committee  members  from 
civil  liability,  §  31-7-140  et  seq.  Nonliabil¬ 
ity  of  licensed  dentist  serving  on  peer 
review  board  for  damages  for  any  action 


taken  by  such  board,  §  43-11-16.  Receipt 
of  evidence  before  Composite  State  Board 
of  Medical  Examiners  regarding  licensee’s 
or  applicant’s  fitness  to  practice  medicine, 
§  43-34-8. 


JUDICIAL  DECISIONS 


Immunity  from  civil  or  criminal  li¬ 
ability.  —  If  an  organization  meets  the 
definition  of  review  organization  and  is 
conducting  peer  review  within  the  mean¬ 
ing  of  O.C.G.A.  §  31-7-132,  a  health  care 
provider  or  member  of  a  review  organiza¬ 
tion  is  immune  from  criminal  or  civil  lia¬ 
bility,  provided  the  health  care  provider  is 
acting  without  malice.  Fulton-DeKalb 
Hosp.  Auth.  v.  Dawson,  270  Ga.  376,  509 
S.E.2d  28  (1998). 

Georgia  peer  review  and  medical  review 
statutes,  which  establish  the  privilege  for 
the  proceedings  and  records  of  peer  review 
organizations  and  medical  review  commit¬ 
tees,  also  provide  for  immunity  to  partic¬ 
ipants  and  witnesses  in  such  proceedings 
under:  (1)  O.C.G.A.  §  31-7-130,  which 
sets  forth  the  intent  of  the  Georgia  Gen¬ 
eral  Assembly;  (2)  O.C.G.A.  §  31-7-132(a), 
which  provides  immunity  from  liability 
for  peer  review;  (3)  O.C.G.A. 
§§  31-7-133(a)  and  31-7-141,  which  pro¬ 
vide  immunity  for  medical  review  commit¬ 
tee  members  from  claims  for  damages 
filed  by  health  care  providers;  and  (4) 
O.C.G.A.  §  31-7-143,  which  provides  that 
peer  review  and  medical  review  proceed¬ 
ings  are  both  absolutely  privileged.  Patton 
v.  St.  Francis  Hosp.,  260  Ga.  App.  202,  581 
S.E.2d  551  (2003). 

Preemption.  —  To  the  extent  that  peer 
reviewer  immunity  under  O.C.G.A. 


§  31-7-132(a)  was  conditioned  upon  the 
absence  of  the  hospital’s  bias  in  denying 
the  doctor’s  staff  privileges,  §  31-7-132(a) 
was  preempted  by  the  Health  Care  Qual¬ 
ity  Improvement  Act  (Act),  42  U.S.C. 
§  11101  et  seq.,  under  which  bias  was 
irrelevant;  thus,  the  grant  of  summary 
judgment  to  the  hospital  on  the  ground 
that  the  hospital  was  entitled  to  immunity 
under  the  Act  was  not  an  error.  Patrick  v. 
Floyd  Med.  Ctr.,  255  Ga.  App.  435,  565 
S.E.2d  491  (2002). 

Under  O.C.G.A.  §  31-7-132(a),  a  peer 
reviewer  is  immune  unless  the  reviewer  is 
motivated  by  malice  toward  any  person 
affected  by  such  activity,  and  under 
O.C.G.A.  §  31-7-141,  a  medical  review 
committee  member  is  immune  if  the  com¬ 
mittee  member  acts  without  malice  or 
fraud;  to  the  extent  that  peer  review  and 
medical  review  immunity  are  conditioned 
upon  the  absence  of  malice  and  deception, 
the  statutes  are  preempted  by  the  Health 
Care  Quality  Improvement  Act  of  1986, 
specifically  42  U.S.C.  §  11111(a),  under 
which  bias  is  irrelevant.  Patton  v.  St. 
Francis  Hosp.,  260  Ga.  App.  202,  581 
S.E.2d  551  (2003). 

Federal  law  does  not  completely  pre¬ 
empt  O.C.G.A.  §  31-7-132(a)  as  the 
Health  Care  Quality  Improvement  Act  of 
1986  (HCQIA),  42  U.S.C.  §  11101  et  seq., 
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only  preempts  §  3 1-7- 132(a)  to  the  extent 
the  two  statutes  conflict;  because  the 
HCQIA  does  not  provide  immunity 
against  claims  for  equitable  relief,  it  is  not 
in  conflict  with  that  aspect  of 
§  3 1-7- 132(a)  that  provides  immunity  for 
equitable  relief  claims.  Taylor  v. 
Kennestone  Hosp.,  Inc.,  266  Ga.  App.  14, 
596  S.E.2d  179  (2004). 

Georgia’s  peer  review  statute,  O.C.G.A. 
§  31-7-132(a),  was  preempted  by  the 
Health  Care  Quality  Improvement  Act  of 
1986,  42  U.S.C.  §  11101  et  seq.,  in  a 
doctor’s  suit  alleging  that  defendants  ini¬ 
tiated  a  peer  review  proceeding  for  the 
purpose  of  closing  down  the  doctor’s  com¬ 
peting  dialysis  center  because  the  allega¬ 
tions  stated  that  defendants  were  moti¬ 
vated  by  malice,  and  the  doctor  sought 
only  monetary  damages,  not  equitable  re¬ 
lief.  Wood  v.  Archbold  Med.  Ctr.,  No. 
6:05-CV-53  (HL),  2006  U.S.  Dist.  LEXIS 
44292  (M.D.  Ga.  June  28,  2006). 

O.C.G.A.  §  31-7-132  was  not  in¬ 
tended  to  provide  an  absolute  shield 
of  immunity  protecting  utilization  re¬ 
view  providers  from  potential  liability  for 
the  consequences  of  their  administrative 
acts.  Fulton-DeKalb  Hosp.  Auth.  v. 
Dawson,  270  Ga.  376,  509  S.E.2d  28 
(1998). 

Credentialing  information  not  cov¬ 
ered  by  civil  immunity.  —  O.C.G.A. 
§  31-7-15  does  not  expand  the  privilege 
set  forth  in  O.C.G.A.  §  31-7-133(a)  to 
those  proceedings  and  records  of  a  peer 
review  committee  which  involve  only  the 
credentialing  process  and  not  a  peer  re¬ 
view  function.  The  same  analysis  is 
equally  applicable  in  holding  that 
§  31-7-15  does  not  expand  the  civil  immu¬ 


nity  otherwise  afforded  to  peer  review 
groups  under  O.C.G.A.  §  31-7-132(a)  so 
as  to  include  all  aspects  of  the 
credentialing  process.  Hosp.  Auth.  v. 
Meeks,  285  Ga.  521,  678  S.E.2d  71  (2009). 

Malice  allegation  is  not  sufficient  to 
trigger  application  of  confidentiality 
requirement  so  as  to  allow  the  opportu¬ 
nity  for  full  discovery  of  peer  review  ma¬ 
terial  in  every  case;  however,  a  motion  to 
compel  discovery  could  not  be  denied  in  its 
entirety,  even  though  some  of  the  materi¬ 
als  sought  were  privileged.  Freeman  v. 
Piedmont  Hosp.,  264  Ga.  343,  444  S.E.2d 
796  (1994). 

Equitable  claims  covered.  —  Unlike 
the  Health  Care  Quality  Improvement  Act 
of  1986,  42  U.S.C.  §  11101  et  seq., 
O.C.G.A.  §  31-7-132(a)  provides  immu¬ 
nity  from  civil  liability,  not  just  from  mon¬ 
etary  damages;  consequently,  Georgia’s 
peer  review  statute  covers  claims  for  eq¬ 
uitable  relief.  Taylor  v.  Kennestone  Hosp., 
Inc.,  266  Ga.  App.  14,  596  S.E.2d  179 
(2004). 

Hospital  immune  from  liability  be¬ 
cause  malice  not  established.  —  Sur¬ 
geon  sued  a  hospital  for  revoking  the 
surgeon’s  medical  staff  privileges.  As  the 
evidence  of  the  surgeon’s  errors,  some  of 
which  caused  a  patient’s  death,  supported 
the  revocation,  and  as  the  surgeon  did  not 
prove  that  the  hospital  acted  with  malice 
in  revoking  the  surgeon’s  medical  privi¬ 
leges,  the  hospital  was  entitled  to  sum¬ 
mary  judgment  based  on  the  hospital’s 
immunity  from  liability  under  Georgia’s 
peer  review  statute,  O.C.G.A.  §  31-7-132. 
Burrowes  v.  Northside  Hosp.,  294  Ga. 
App.  472,  671  S.E.2d  176  (2008). 

Cited  in  Patton  v.  St.  Francis  Hosp., 
246  Ga.  App.  4,  539  S.E.2d  526  (2000). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Member  of  peer  review  panel  for 
rehabilitation  suppliers  not  pro¬ 
tected.  —  Person  who  is  a  private  reha¬ 
bilitation  supplier  serving  on  a  peer  re¬ 
view  panel  for  the  State  Board  of  Workers’ 
Compensation  would  not  be  afforded  the 
statutory  protection  provided  in  O.C.G.A. 
§  31-7-130  et  seq.,  regardless  of  whether 
that  peer  review  committee  conformed  to 
the  model  promulgated  by  the  National 


Association  of  Rehabilitation  Profession¬ 
als.  1987  Op.  Att’y  Gen.  87-4. 

Applicability  to  trauma  advisory 
committee.  —  Since  the  Trauma  Advi¬ 
sory  Committee  for  Emergency  Medical 
Services  is  a  review  organization  consist¬ 
ing  of  surgeons  licensed  in  the  State  of 
Georgia  which  evaluates  care  provided  by 
professional  health  care  providers  as  de¬ 
fined  in  O.C.G.A.  §  31-7-131(2)  for  the 
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purposes  of  improving  the  quality  of  care  §  31-7-131(3)  and  is  covered  by  the  immu- 
rendered  and  reducing  morbidity  and  nity  and  confidentiality  provisions  of 
mortality  due  to  trauma,  it  is  a  review  O.C.G.A.  §§  31-7-132  and  31-7-133.  1988 
organization  within  the  meaning  of  Op.  Att’y  Gen.  No.  88-5. 

RESEARCH  REFERENCES 

ALR.  —  Tort  liability  of  medical  society  erwise  incompetent  medical  practitioner, 
or  professional  association  for  failure  to  72  ALR4th  1148. 
discipline  or  investigate  negligent  or  oth- 

31-7-133.  Confidentiality  of  review  organization’s  records. 

(a)  Except  in  proceedings  alleging  violation  of  this  article,  the 
proceedings  and  records  of  a  review  organization  shall  be  held  in 
confidence  and  shall  not  be  subject  to  discovery  or  introduction  into 
evidence  in  any  civil  action;  and  no  person  who  was  in  attendance  at  a 
meeting  of  such  organization  shall  be  permitted  or  required  to  testify  in 
any  such  civil  action  as  to  any  evidence  or  other  matters  produced  or 
presented  during  the  proceedings  or  activities  of  such  organization  or  as 
to  any  findings,  recommendations,  evaluations,  opinions,  or  other 
actions  of  such  organization  or  any  members  thereof.  The  confidential¬ 
ity  provisions  of  this  article  shall  also  apply  to  any  proceedings,  records, 
actions,  activities,  evidence,  findings,  recommendations,  evaluations, 
opinions,  data,  or  other  information  shared  between  review  organiza¬ 
tions  which  are  performing  a  peer  review  function  or  disclosed  to  a 
governmental  agency  as  required  by  law.  However,  information,  docu¬ 
ments,  or  records  otherwise  available  from  original  sources  are  not  to  be 
construed  as  immune  from  discovery  or  use  in  any  such  civil  action 
merely  because  they  were  presented  during  proceedings  of  such  orga¬ 
nization,  nor  should  any  person  who  testifies  before  such  organization 
or  who  is  a  member  of  such  organization  be  prevented  from  testifying  as 
to  matters  within  such  person’s  knowledge;  but  such  witness  cannot  be 
asked  about  such  witness’s  testimony  before  such  organization  or  about 
opinions  formed  by  such  witness  as  a  result  of  the  organization 
hearings.  Notwithstanding  the  foregoing,  the  Department  of  Commu¬ 
nity  Health  may  inspect  and  copy  peer  review  materials  maintained  by 
certain  providers  when  it  is  determined  by  the  department  to  be 
necessary  in  the  performance  of  the  department’s  licensure  and  certi¬ 
fication  responsibilities  under  Code  Section  31-7-15;  provided,  however, 
such  inspection  and  copying  shall  not  waive  or  abrogate  the  confiden¬ 
tiality  of  such  peer  review  materials  as  set  forth  in  this  Code  section 
and  in  Code  Section  31-7-15. 

(b)  This  Code  section  shall  not  apply  to  prevent: 

(1)  The  disclosure  under  Article  4  of  Chapter  18  of  Title  50  of  those 

documents  in  the  department’s  custody  which  are  records,  reports,  or 
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recommendations  of  a  nationally  recognized  health  care  accreditation 
body  and  which  are  provided  by  an  institution  to  the  department  for 
licensure  purposes  under  subsection  (b)  of  Code  Section  31-7-3; 

(2)  The  use  of  peer  review  documents  in  any  proceeding  involving 
the  permitting  or  licensing  of  an  institution  pursuant  to  this  chapter 
to  the  extent  necessary  to  challenge  the  effectiveness  of  the  institu¬ 
tion’s  peer  review  system;  provided,  however,  such  use  shall  not 
waive  or  abrogate  the  confidentiality  of  such  documents  as  set  forth 
in  this  Code  section  and  in  Code  Section  31-7-15;  or 


(3)  A  health  care  provider  from  obtaining  the  specific  reasons  and 
the  records  and  proceedings  related  to  such  provider’s  exclusion  or 
termination  as  a  participating  provider  in  a  health  maintenance 
organization,  provider  network,  or  other  organization  which  engages 
in  managed  care  if  such  provider  has  brought  a  civil  action  against 
such  health  maintenance  organization,  provider  network,  or  other 
organization  for  wrongful  exclusion  or  termination.  (Ga.  L.  1975,  p. 
739,  §  4;  Code  1933,  §  84-7604,  enacted  by  Ga.  L.  1980,  p.  1282,  §  1; 
Ga.  L.  1984,  p.  699,  §  2;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  1991,  p. 
1016,  §  2;  Ga.  L.  1995,  p.  612,  §  3;  Ga.  L.  2001,  p.  192,  §  3;  Ga.  L. 
2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2012,  p.  337,  §  4/SB  361.) 


The  2012  amendment,  effective  July 
1,  2012,  substituted  “a  nationally  recog¬ 
nized  health  care  accreditation  body”  for 
“the  Joint  Commission  on  Accreditation  of 
Healthcare  Organizations  or  other  na¬ 
tional  accreditation  body”  near  the  begin¬ 
ning  of  paragraph  (b)(1). 

Cross  references.  —  Privileges  gener¬ 
ally,  §  24-9-20  et  seq.  Privilege  of  state 
officers  and  employees  to  refuse  to  disclose 


identity  of  persons  furnishing  information 
pursuant  to  medical  or  public  health  in¬ 
vestigation  by  Department  of  Human  Re¬ 
sources  (now  the  Department  of  Commu¬ 
nity  Health  for  these  purposes), 
§  50-18-72. 

Law  reviews.  —  For  note  on  the  2001 
amendment  to  this  Code  section,  see  18 
Ga.  St.  U.L.  Rev.  249  (2001). 


JUDICIAL  DECISIONS 


Legislative  intent.  —  Georgia  Legis¬ 
lature  has  concluded  that  confidentiality 
of  proceedings  involving  review  and  inves¬ 
tigation  of  an  individual  physician’s  stan¬ 
dard  of  care  in  treatment  of  the  physi¬ 
cian’s  patients  should  be  preserved.  Scott 
v.  McDonald,  70  F.R.D.  568  (N.D.  Ga. 
1976)  (see  O.C.G.A.  §  31-7-133). 

Purpose  of  Code  section.  —  Purpose 
for  enactment  of  O.C.G.A.  §  31-7-133  is  to 
foster  delivery  of  quality  medical  services 
by  preserving  the  candor  necessary  for 
effective  functioning  of  hospital  medical 
review  committees  (now  organizations). 
Eubanks  v.  Ferrier,  245  Ga.  763,  267 


S.E.2d  230  (1980);  Hollowell  v.  Jove,  247 
Ga.  678,  279  S.E.2d  430  (1981). 

Rationale  for  this  section  is  appar¬ 
ently  to  afford  hospitals  and  similar  insti¬ 
tutions  rendering  medical  care  to  exam¬ 
ine,  in  the  first  instance,  the  propriety  of 
procedures  used  within  their  institutions, 
in  order  to  take  curative  action  to  remedy 
questionable  procedures  or  to  prevent 
stigmatization  of  certain  physicians  under 
investigation  that  would  necessarily  fol¬ 
low  from  disclosure  of  such  proceedings, 
whether  the  medical  review  committee’s 
(now  organization’s)  disposition  is  favor¬ 
able  or  unfavorable  to  the  physician  under 
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investigation,  and  injury  to  hospital’s  abil¬ 
ity  to  make  in-house  examination  of  ade¬ 
quacy  of  treatment  afforded  its  patients  is 
sufficiently  great  to  warrant  its  confiden¬ 
tiality.  Scott  v.  McDonald,  70  F.R.D.  568 
(N.D.  Ga.  1976)  (see  O.C.G.A.  §  31-7-133). 

O.C.GA  §  31-7-15  does  not  expand 
the  privilege  set  forth  in  O.C.G.A. 
§  31-7-133(a)  to  those  proceedings  and 
records  of  a  peer  review  committee  which 
involve  only  the  credentialing  process  and 
not  a  peer  review  function.  The  same 
analysis  is  equally  applicable  in  holding 
that  §  31-7-15  does  not  expand  the  civil 
immunity  otherwise  afforded  to  peer  re¬ 
view  groups  under  O.C.G.A.  §  31-7-132(a) 
so  as  to  include  all  aspects  of  the 
credentialing  process.  Hosp.  Auth.  v. 
Meeks,  285  Ga.  521,  678  S.E.2d  71  (2009). 

Relationship  to  other  privileges.  — 
Georgia  law  did  not  allow  for  a  self-critical 
analysis  privilege;  the  fact  that  the  peer 
review  privilege  is  limited  to  review  orga¬ 
nizations  within  the  healthcare  field 
weighs  heavily  against  extending  such 
privilege  to  a  corporate  organization.  Lara 
v.  Tri-State  Drilling,  504  F.  Supp.  2d  1323 
(N.D.  Ga.  2007). 

Not  applicable  in  federal  civil 
rights  action.  —  Plaintiffs  in  a  42  U.S.C. 
§  1983  action  for  a  death  of  an  inmate 
were  granted  a  motion  to  compel  disclo¬ 
sure  under  Fed.  R.  Civ.  P.  26  and  37  of  a 
morbidity  and  mortality  report  generated 
by  jail  medical  official  and  related  corre¬ 
spondence  and  documents  because  the 
court  refused  under  Fed.  R.  Evid.  501  to 
recognize  the  medical  peer  review  privi¬ 
lege  of  O.C.GA.  §§  31-7-133  and  31-7-143 
in  that  the  need  for  probative  evidence  in 
a  civil  rights  action  outweighed  the  need 
for  privilege.  Jenkins  v.  Dekalb  County, 
242  F.R.D.  652  (N.D.  Ga.  2007). 

Embargo  on  use  of  information  in 
civil  litigation.  —  O.C.G.A.  §  31-7-133 
legislatively  approves  the  view  that  con¬ 
structive  professional  criticism  cannot  oc¬ 
cur  in  an  atmosphere  of  apprehension 
that  one  doctor’s  suggestion  will  be  used 
as  a  denunciation  of  a  colleague’s  conduct 
in  a  malpractice  suit  and  it  embraces  the 
goal  of  medical  staff  candor  at  the  cost  of 
impairing  plaintiff’s  access  to  evidence. 
Hollowed  v.  Jove,  247  Ga.  678,  279  S.E.2d 
430  (1981). 


General  Assembly  has  placed  an  abso¬ 
lute  embargo  upon  the  discovery  and  use 
of  all  proceedings,  records,  findings,  and 
recommendations  of  peer  review  groups 
and  medical  review  committees  in  civil 
litigation.  The  source  of  peer  review  infor¬ 
mation  is  irrelevant.  Emory  Clinic  v. 
Houston,  258  Ga.  434,  369  S.E.2d  913 
(1988). 

In  a  case  involving  the  Georgia  medical 
review  and  peer  review  statutes,  O.C.G.A. 
§§  31-7-133(a)  and  31-7-143,  the  trial 
court  erred  in  creating  additional  discov¬ 
ery  exceptions  not  allowed  by  the  statutes 
because  the  Georgia  General  Assembly 
placed  an  absolute  embargo  upon  the  dis¬ 
covery  and  use  of  all  proceedings,  records, 
findings,  and  recommendations  of  peer 
review  groups  and  medical  review  com¬ 
mittees  in  civil  litigation.  Hosp.  Auth.  of 
Valdosta  v.  Meeks,  294  Ga.  App.  629,  669 
S.E.2d  667  (2008),  aff’d,  285  Ga.  521,  678 
S.E.2d  71  (2009). 

O.C.GA.  §  31-7-133  is  in  derogation 
of  general  policy  in  favor  of  discovery 
and  admissibility  of  probative  evidence. 
Hollowed  v.  Jove,  247  Ga.  678,  279  S.E.2d 
430  (1981). 

Term  “proceedings  and  records”  in 
O.C.GA.  §  31-7-133  includes  records  of 
the  medical  review  committee  (now  orga¬ 
nization)  relating  to  care  of  patients  other 
than  plaintiff  or  the  decedent  whose  es¬ 
tate  or  interests  are  represented  by  the 
plaintiff;  such  a  broad  range  exclusion  is 
necessary  to  promote  the  underlying  pur¬ 
pose  of  the  section  and  is  clearly  autho¬ 
rized  by  the  statutory  language  because  it 
is  apparent  that  a  candid  evaluation  of  a 
physician’s  performance  will  likely  neces¬ 
sitate  a  discussion  of  services  rendered  to 
patients  other  than  the  plaintiff  or  the 
decedent.  Hollowell  v.  Jove,  247  Ga.  678, 
279  S.E.2d  430  (1981). 

Scope  of  immunity  provided.  —  This 
section  does  not  immunize  production  of 
documents  from  original  sources  that 
might  have  fortuitously  been  considered 
during  hearing,  nor  does  the  statute  pre¬ 
vent  some  participant  from  medical  re¬ 
view  proceedings  from  giving  testimony  as 
to  matters  within  the  participant’s  knowl¬ 
edge  or  as  to  an  applicable  standard  of 
care;  it  merely  prohibits  requiring  a  mem¬ 
ber  of  the  committee  (now  organization)  to 
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testify  as  to  what  the  member  or  another 
person  might  have  said  during  the  course 
of  proceedings.  Scott  v.  McDonald,  70 
F.R.D.  568  (N.D.  Ga.  1976)  (see  O.C.G.A. 
§  31-7-133). 

Even  though  physician,  denied  privi¬ 
leges  by  a  peer  review  committee,  con¬ 
tended  that  false  information  motivated 
by  malice  was  the  basis  for  the  denial,  the 
privilege  nevertheless  applied.  Baldwin 
County  Hosp.  Auth.  v.  Wright,  202  Ga. 
App.  9,  413  S.E.2d  484  (1991),  cert,  de¬ 
nied,  202  Ga.  App.  905,  413  S.E.2d  484 
(1992). 

Georgia  peer  review  and  medical  review 
statutes,  which  establish  the  privilege  for 
the  proceedings  and  records  of  peer  review 
organizations  and  medical  review  commit¬ 
tees,  also  provide  for  immunity  to  partic¬ 
ipants  and  witnesses  in  such  proceedings 
under:  (1)  O.C.G.A.  §  31-7-130,  which 
sets  forth  the  intent  of  the  Georgia  Gen¬ 
eral  Assembly;  (2)  O.C.G.A.  §  31-7-132(a), 
which  provides  immunity  from  liability 
for  peer  review;  (3)  O.C.G.A. 
§§  31-7-133(a)  and  31-7-141,  which  pro¬ 
vide  immunity  for  medical  review  commit¬ 
tee  members  from  claims  for  damages 
filed  by  health  care  providers;  and  (4) 
O.C.G.A.  §  31-7-143,  which  provides  that 
peer  review  and  medical  review  proceed¬ 
ings  are  both  absolutely  privileged.  Patton 
v.  St.  Francis  Hosp.,  260  Ga.  App.  202,  581 
S.E.2d  551  (2003). 

Use  of  peer  review  privilege  was 
not  willful  tort  under  §  51-12-6.  —  In 

an  abusive  litigation  action  under 
O.C.G.A.  §  51-7-80  et  seq.,  a  plaintiff 
could  not  recover  for  damages  to  the  plain¬ 
tiff’s  peace,  happiness,  or  feelings  under 
O.C.G.A.  §  51-12-6,  as  there  was  no  alle¬ 
gation  of  a  physical  injury,  and  the  plain¬ 
tiff  did  not  allege  a  willful  tort;  there  was 
no  support  in  the  record  that  the  assertion 
of  the  peer  review  privilege  under 
O.C.G.A.  §  31-7-133(a)  constituted  a  will¬ 
ful  tort.  Freeman  v.  Wheeler,  277  Ga.  App. 
753,  627  S.E.2d  86  (2006). 

Malice  exception  does  not  apply  to 
the  discovery  privileges  set  forth  in 
O.C.G.A.  §§  31-7-133  and  31-7-143. 
Patton  v.  St.  Francis  Hosp.,  246  Ga.  App. 
4,  539  S.E.2d  526  (2000). 

Malice  allegation  is  not  sufficient  to 
trigger  application  of  confidentiality 


requirement  so  as  to  allow  the  opportu¬ 
nity  for  full  discovery  of  peer  review  ma¬ 
terial  in  every  case;  however,  a  motion  to 
compel  discovery  could  not  be  denied  in  its 
entirety,  even  though  some  of  the  materi¬ 
als  sought  were  privileged.  Freeman  v. 
Piedmont  Hosp.,  264  Ga.  343,  444  S.E.2d 
796  (1994). 

Hospital  accreditation  records  not 
immune.  —  Hospital  accreditation  re¬ 
cords  generated  by  a  nonprofit  organiza¬ 
tion  are  not  protected  from  disclosure  as 
the  records  of  a  confidential  review  orga¬ 
nization  under  O.C.G.A.  §  31-7-133  be¬ 
cause  the  organization  is  not  a  “review 
organization”  comprised  primarily  of  “pro¬ 
fessional  health  care  providers”  as  those 
terms  are  defined  by  O.C.G.A.  §  31-7-131. 
Georgia  Hosp.  Ass’n  v.  Ledbetter,  260  Ga. 
477,  396  S.E.2d  488  (1990). 

Information  as  to  hospital’s  infec¬ 
tion  rate.  —  O.C.G.A.  §§  31-7-133  and 
31-7-143  did  not  prevent  discovery  of  re¬ 
corded  data  pertaining  to  hospital’s  infec¬ 
tion  incidence  because  it  was  factual  data 
from  the  original  hospital  records  which 
the  infection  rate  nurse  had  used  to  com¬ 
pile  the  information  the  nurse  presented 
to  the  peer  review  committee.  Cobb 
County  Kennestone  Hosp.  Auth.  v.  Mar¬ 
tin,  208  Ga.  App.  326,  430  S.E.2d  604 
(1993). 

Incident  reporting  forms.  —  Hospi¬ 
tal’s  incident  reporting  forms,  termed  “no¬ 
tification  forms”  and  “occurrence  reports,” 
were  exactly  the  type  of  documents  pro¬ 
tected  from  discovery  by  the  peer  review 
privilege.  Ussery  v.  Children’s  Healthcare 
of  Atlanta,  Inc.,  289  Ga.  App.  255,  656 
S.E.2d  882  (2008). 

Information  encompassed  by  Code 
section.  —  O.C.G.A.  §  31-7-133  applies 
to  information  generated  in  the  course  of 
medical  review  committee  (now  organiza¬ 
tion)  proceedings  which  relates  to  physi¬ 
cian’s  general  competence,  the  physician’s 
competence  to  treat  the  condition  from 
which  the  decedent  suffered  as  evidenced 
by  the  physician’s  treatment  of  other  sim¬ 
ilarly  afflicted  patients  and  the  physi¬ 
cian’s  competence  to  perform  medical  pro¬ 
cedures  other  than  those  specifically 
involved  in  the  subject  litigation. 
Hollowell  v.  Jove,  247  Ga.  678,  279  S.E.2d 
430  (1981). 
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There  are  two  kinds  of  privileged  infor¬ 
mation  covered  by  the  peer  review  statute: 

(1)  material  that  relates  directly  to  the 
peer  review  investigation,  which  is  always 
nondiscoverable,  despite  its  source;  and 

(2)  information  that  would  have  existed 
regardless  of  the  institution’s  investiga¬ 
tion,  but  is  sought  from  the  peer  review 
body  itself.  Doe  v.  Unum  Life  Ins.  Co.  of 
Am.,  891  F.  Supp.  607  (N.D.  Ga.  1995). 

In  a  case  involving  the  Georgia  medical 
review  and  peer  review  statutes,  O.C.G.A. 
§§  31-7-133(a)  and  31-7-143,  the  trial 
court  erred  in  determining  that  nothing  in 
a  medical  center’s  credentialing  files  was 
subject  to  discovery  because,  to  the  extent 
that  the  credentialing  process  involved  a 
peer  review  committee’s  evaluation  of  a 
doctor’s  performance  of  medical  proce¬ 
dures,  the  information  was  not  discover¬ 
able;  however,  to  the  extent  that  there  was 
information  in  the  doctor’s  credentialing 
files  that  did  not  involve  evaluations  of  the 
doctor’s  performance  of  these  procedures, 
that  information  was  discoverable.  Hosp. 
Auth.  of  Valdosta  v.  Meeks,  294  Ga.  App. 
629,  669  S.E.2d  667  (2008),  aff’d,  285  Ga. 
521,  678  S.E.2d  71  (2009). 

Information  obtainable  from  “orig¬ 
inal  sources,”  that  is,  hospital  medical 
records  and  information  within  the  knowl¬ 
edge  of  an  infection  rate  nurse,  under 
O.C.G.A.  §§  31-7-133  and  31-7-143,  is  dis¬ 
coverable.  Cobb  County  Kennestone  Hosp. 
Auth.  v.  Martin,  208  Ga.  App.  326,  430 

S. E.2d  604  (1993). 

Code  section  not  applicable  to  ac¬ 
tivity  prior  to  section’s  effective  date. 

—  Legislature  did  not  intend  that 
O.C.G.A.  §  31-7-133  should  apply  to  med¬ 
ical  review  committee  (now  organization) 
activity  engaged  in  before  effective  date  of 
that  section  even  though  a  discovery  re¬ 
quest  is  made  after  such  time;  therefore, 
the  legislation  relating  to  records  of  med¬ 
ical  review  committees  (now  organiza¬ 
tions)  contained  in  O.C.G.A.  Art.  6,  Ch.  7, 

T.  31  does  not  apply  to  records  of  medical 
review  committee  (now  organization)  ac¬ 
tivity  engaged  in  before  that  article  was 
enacted.  Hollowell  v.  Jove,  247  Ga.  678, 
279  S.E.2d  430  (1981). 

Information  as  to  whether  or  not 
organization  meetings  held  is 
nondiscoverable.  —  Since  the  discovery 


of  whether  any  medical  review  committee 
(now  organization)  meetings  relating  to 
the  care  of  the  decedent  were  held  and 
who  attended  the  meetings  necessitate  an 
intrusion  into  the  “proceedings”  of  the 
committee  (now  organization),  such  infor¬ 
mation  is  nondiscoverable  under  O.C.G.A. 
§  31-7-133.  Hollowell  v.  Jove,  247  Ga.  678, 
279  S.E.2d  430  (1981). 

Hospital  information  regarding  de¬ 
cisions  to  suspend  physician’s  privi¬ 
leges.  —  In  an  action  involving  plaintiff 
physician’s  alleged  drug  usage  prior  to 
applying  for  disability  insurance  from  de¬ 
fendant,  information  in  the  possession  of 
hospitals  regarding  decisions  to  suspend 
plaintiff’s  privileges  was  shielded  from 
discovery  by  peer  review  and  medical  re¬ 
view  statutes.  Doe  v.  Unum  Life  Ins.  Co.  of 
Am.,  891  F.  Supp.  607  (N.D.  Ga.  1995). 

Suits  challenging  the  peer  review 
process  itself  are  not  exempt  from  the 
discovery  privileges  set  forth  in  O.C.G.A. 
§§  31-7-133  and  31-7-143.  Patton  v.  St. 
Francis  Hosp.,  246  Ga.  App.  4,  539  S.E.2d 
526  (2000). 

Limited  peer  review  materials  were  dis¬ 
coverable  by  a  doctor  who  was  reviewed 
because  the  Georgia  peer  review  privilege, 
O.C.G.A.  §§  31-7-133  and  31-7-143,  could 
not  be  used  under  Fed.  R.  Evid.  501  to 
prevent  the  doctor  from  discovering  peer 
review  materials  that  could  be  relevant  to 
rebut  a  claimed  immunity  defense  by  a 
clinic  and  the  clinic’s  doctors.  Adeduntan 
v.  Hosp.  Auth.  of  Clarke  County,  No. 
3:04-CV-65  (CDL),  2005  U.S.  Dist.  LEXIS 
18281  (M.D.  Ga.  Aug.  25,  2005). 

Section  does  not  infringe  rights  to 
due  process,  equal  protection,  and  access 
to  courts.  Eubanks  v.  Ferrier,  245  Ga.  763, 
267  S.E.2d  230  (1980)  (see  O.C.G.A. 
§  31-7-133). 

Use  of  privilege  was  proper  and  did 
not  support  award  of  attorney’s  fees. 

—  Claim  by  a  plaintiff,  who  had  unsuc¬ 
cessfully  asserted  in  a  claim  for  attorney 
fees  and  costs  under  O.C.G.A.  §  9-15-14 
that  the  peer  review  privilege  under 
O.C.G.A.  §  31-7-133(a)  was  improperly 
applied,  and  who  then  asserted  the  same 
claim  against  the  same  parties  in  an  abu¬ 
sive  litigation  action  under  O.C.G.A. 
§  51-7-80  et  seq.,  was  barred  by  collateral 
estoppel.  Freeman  v.  Wheeler,  277  Ga. 
App.  753,  627  S.E.2d  86  (2006). 
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Credentialing  information  not 
within  privilege.  —  Unless  the 
credentialing  information  involves  the 
evaluation  of  the  quality  and  efficiency  of 
actual  medical  services,  the  information 
does  not  come  within  the  peer  review  and 
medical  review  privileges  of  O.C.G.A. 
§§  31-7-133(a)  and  31-7-143.  Accordingly, 
information  in  a  physician’s  credentialing 


files  was  discoverable  to  the  extent  that 
the  information  did  not  involve  a  peer 
review  or  medical  review  committee’s 
evaluation  of  actual  medical  services  pro¬ 
vided  by  the  physician.  Hosp.  Auth.  v. 
Meeks,  285  Ga.  521,  678  S.E.2d  71  (2009). 

Cited  in  Campbell  v.  Wilson,  143  Ga. 
App.  656,  239  S.E.2d  546  (1977);  Hollowell 
v.  Jove,  628  F.2d  513  (5th  Cir.  1980). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Applicability  to  trauma  advisory 
committee.  —  Since  the  Trauma  Advi¬ 
sory  Committee  for  Emergency  Medical 
Services  is  a  review  organization  consist¬ 
ing  of  surgeons  licensed  in  the  State  of 
Georgia  which  evaluates  care  provided  by 
professional  health  care  providers  as  de¬ 
fined  in  O.C.G.A.  §  31-7-131(2)  for  the 


purposes  of  improving  the  quality  of  care 
rendered  and  reducing  morbidity  and 
mortality  due  to  trauma,  it  is  a  review 
organization  within  the  meaning  of 
§  31-7-131(3)  and  is  covered  by  the  immu¬ 
nity  and  confidentiality  provisions  of 
O.C.G.A.  §§  31-7-132  and  31-7-133.  1988 
Op.  Att’y  Gen.  No.  88-5. 


RESEARCH  REFERENCES 


ALR.  —  Scope  and  extent  of  protection  proceedings  relating  to  claim  in  medical 
from  disclosure  of  medical  peer  review  malpractice  action,  69  ALR5th  559. 


ARTICLE  6A 

MEDICAL  REVIEW  COMMITTEES 


Editor’s  notes.  —  The  provisions  con¬ 
tained  in  Code  Sections  31-7-140  through 
31-7-143,  as  enacted  by  Ga.  L.  1983,  p.  3, 
were  previously  enacted  in  substantially 


similar  form  by  Ga.  L.  1975,  p.  739  but 
were  not  included  as  part  of  the  original 
Code  enactment  (Ga.  L.  1981,  Ex.  Sess.,  p. 
8). 


RESEARCH  REFERENCES 

Am.  Jur.  Proof  of  Facts.  —  Protected 
Communication  Between  Physician  and 
Patient,  45  POF2d  595. 


31-7-140.  “Medical  review  committee”  defined. 

As  used  in  this  article,  the  term  “medical  review  committee”  means  a 
committee  of  a  state  or  local  professional  society  or  of  a  medical  staff  or 
a  licensed  hospital,  nursing  home,  medical  foundation,  or  peer  review 
committee,  provided  the  medical  staff  operates  pursuant  to  written 
bylaws  that  have  been  approved  by  the  governing  board  of  the  hospital 
or  nursing  home,  which  committee  is  formed  to  evaluate  and  improve 
the  quality  of  health  care  rendered  by  providers  of  health  service  or  to 
determine  that  health  services  rendered  were  professionally  indicated 
or  were  performed  in  compliance  with  the  applicable  standard  of  care  or 
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that  the  cost  of  health  care  rendered  was  considered  reasonable  by  the 
providers  of  professional  health  services  in  the  area.  (Ga.  L.  1975,  p. 
739,  §  1;  Code  1981,  §  31-7-140,  enacted  by  Ga.  L.  1983,  p.  3,  §  22.) 

JUDICIAL  DECISIONS 


“Medical  review  committee”  means 
a  “grass  roots”  committee  formed  to 
make  in-house  examinations  of  the  ade¬ 
quacy  of  the  treatment  afforded  patients. 
Davenport  v.  Kutner,  182  Ga.  App.  467, 
356  S.E.2d  67,  rev’d  on  other  grounds,  257 
Ga.  456,  360  S.E.2d  586  (1987). 

Composite  state  board  of  medical 
examiners  is  not  a  “medical  review  com¬ 
mittee”  within  the  meaning  of  O.C.G.A. 
§  31-7-140.  Davenport  v.  Kutner,  182  Ga. 
App.  467,  356  S.E.2d  67,  rev’d  on  other 
grounds,  257  Ga.  456,  360  S.E.2d  586 
(1987). 

Failure  of  a  medical  review  com¬ 
mittee  to  strictly  adhere  to  bylaws 

does  not  strip  the  committee  of  the  protec¬ 
tion  of  confidentiality  otherwise  afforded 
by  O.C.G.A.  §  31-7-143.  Patton  v.  St. 


Francis  Hosp.,  246  Ga.  App.  4,  539  S.E.2d 
526  (2000). 

Surgical  conference  organized  by  a 
hospital’s  chief  of  staff  pursuant  to  writ¬ 
ten  bylaws  for  the  purpose,  in  part,  to 
evaluate  and  improve  the  quality  of 
health  care  rendered  by  members  of  the 
vascular  surgery  staff  and  to  otherwise 
critique  the  performance  of  individual 
doctors  in  cases  involving  that  area  of 
medicine,  which  functioned  as  an  initial, 
rather  than  determinative,  step  in  the 
hospital’s  peer  review  process,  was  a  med¬ 
ical  review  committee  entitled  to  the  con¬ 
fidentiality  and  privileges  of  O.C.G.A. 
§  31-7-143.  Poulnott  v.  Surgical  Assocs., 
179  Ga.  App.  138,  345  S.E.2d  639  (1986). 

Cited  in  Emory  Univ.  v.  Houston,  185 
Ga.  App.  289,  364  S.E.2d  70  (1987). 


31-7-141.  Committee  members  immune  from  liability. 


There  shall  be  no  monetary  liability  on  the  part  of  and  no  cause  of 
action  for  damages  shall  arise  against  any  member  of  a  duly  appointed 
medical  review  committee  for  any  act  or  proceeding  undertaken  or 
performed  within  the  scope  of  the  functions  of  any  such  committee  if  the 
committee  member  acts  without  malice  or  fraud.  This  immunity  shall 
apply  only  to  actions  by  providers  of  health  services,  and  in  no  way  shall 
this  Code  section  render  any  medical  review  committee  immune  from 
any  action  in  tort  or  contract  brought  by  a  patient  or  his  successors  or 
assigns.  This  Code  section  shall  not  affect  the  immunity  of  an  officer  or 
an  employee  of  a  public  corporation.  (Ga.  L.  1975,  p.  739,  §  2;  Code 
1981,  §  31-7-141,  enacted  by  Ga.  L.  1983,  p.  3,  §  22.) 

Cross  references.  —  Immunity  of  per-  view  groups  from  civil  liability,  §  31-7-130 
sons  furnishing  information  to  peer  re-  et  seq. 


JUDICIAL  DECISIONS 


Preemption.  —  Under  O.C.G.A. 
§  3 1-7- 132(a),  a  peer  reviewer  is  immune 
unless  the  reviewer  is  motivated  by  malice 
toward  any  person  affected  by  such  activ¬ 
ity,  and  under  O.C.G.A.  §  31-7-141,  a 
medical  review  committee  member  is  im¬ 


mune  if  the  committee  member  acts  with¬ 
out  malice  or  fraud;  to  the  extent  that  peer 
review  and  medical  review  immunity  are 
conditioned  upon  the  absence  of  malice 
and  deception,  the  statutes  are  preempted 
by  the  Health  Care  Quality  Improvement 
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Act  of  1986,  specifically  42  U.S.C. 
§  11111(a),  under  which  bias  is  irrelevant. 
Patton  v.  St.  Francis  Hosp.,  260  Ga.  App. 
202,  581  S.E.2d  551  (2003). 

Immunity  from  claims  filed  by 
health  care  providers.  —  Georgia  peer 
review  and  medical  review  statutes, 
which  establish  the  privilege  for  the  pro¬ 
ceedings  and  records  of  peer  review  orga¬ 
nizations  and  medical  review  committees, 
also  provide  for  immunity  to  participants 
and  witnesses  in  such  proceedings  under: 
(1)  O.C.G.A.  §  31-7-130,  which  sets  forth 


the  intent  of  the  Georgia  General  Assem¬ 
bly;  (2)  O.C.G.A.  §  31-7-132(a),  which  pro¬ 
vides  immunity  from  liability  for  peer 
review;  (3)  O.C.G.A.  §§  31-7-133(a)  and 
31-7-141,  which  provide  immunity  for 
medical  review  committee  members  from 
claims  for  damages  filed  by  health  care 
providers;  and  (4)  O.C.G.A.  §  31-7-143, 
which  provides  that  peer  review  and  med¬ 
ical  review  proceedings  are  both  abso¬ 
lutely  privileged.  Patton  v.  St.  Francis 
Hosp.,  260  Ga.  App.  202,  581  S.E.2d  551 
(2003). 


RESEARCH  REFERENCES 

ALR’  —  Tort  liability  of  medical  society  erwise  incompetent  medical  practitioner, 
or  professional  association  for  failure  to  72  ALR4th  1148. 
discipline  or  investigate  negligent  or  oth- 

31-7-142.  Liability  of  those  providing  health  care  facilities  or 
services. 


Code  Section  31-7-141  shall  not  be  construed  to  confer  immunity  from 
liability  on  any  professional  society  or  hospital  or  upon  any  health 
professional  while  performing  services  other  than  as  a  member  of  a 
medical  review  committee.  In  any  case  in  which,  except  for  this  article, 
a  cause  of  action  would  arise  against  a  hospital,  professional  society,  or 
any  individual  health  professional,  such  cause  of  action  shall  exist  as  if 
this  article  had  not  been  enacted.  (Ga.  L.  1975,  p.  739,  §  3;  Code  1981, 
§  31-7-142,  enacted  by  Ga.  L.  1983,  p.  3,  §  22.) 

31-7-143.  Committee  proceedings  and  records  immune  from 
discovery  or  use  as  evidence  in  civil  actions. 


The  proceedings  and  records  of  medical  review  committees  shall  not 
be  subject  to  discovery  or  introduction  into  evidence  in  any  civil  action 
against  a  provider  of  professional  health  services  arising  out  of  the 
matters  which  are  the  subject  of  evaluation  and  review  by  such 
committee;  and  no  person  who  was  in  attendance  at  a  meeting  of  such 
committee  shall  be  permitted  or  required  to  testify  in  any  such  civil 
action  as  to  any  evidence  or  other  matters  produced  or  presented  during 
the  proceedings  of  such  committee  or  as  to  any  findings,  recommenda¬ 
tions,  evaluations,  opinions,  or  other  actions  of  such  committee  or  any 
members  thereof.  However,  information,  documents,  or  records  other¬ 
wise  available  from  original  sources  shall  not  be  construed  as  immune 
from  discovery  or  use  in  any  such  civil  action  merely  because  they  were 
presented  during  proceedings  of  such  committee;  nor  shall  any  person 
who  testifies  before  such  committee  or  who  is  a  member  of  such 
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committee  be  prevented  from  testifying  as  to  matters  within  his 
knowledge,  provided  that  such  witness  may  not  be  questioned  regard¬ 
ing  his  testimony  before  such  a  committee  or  opinions  formed  by  him  as 
a  result  of  such  committee  hearings.  (Ga.  L.  1975,  p.  739,  §  4;  Code 
1981,  §  31-7-143,  enacted  by  Ga.  L.  1983,  p.  3,  §  22.) 

JUDICIAL  DECISIONS 


Georgia  peer  review  and  medical 
review  statutes,  which  establish  the 
privilege  for  the  proceedings  and  records 
of  peer  review  organizations  and  medical 
review  committees,  also  provide  for  immu¬ 
nity  to  participants  and  witnesses  in  such 
proceedings  under:  (1)  O.C.G.A. 

§  31-7-130,  which  sets  forth  the  intent  of 
the  Georgia  General  Assembly;  (2) 
O.C.G.A.  §  31-7-132(a),  which  provides 
immunity  from  liability  for  peer  review; 
(3)  O.C.G.A.  §§  31-7-133(a)  and  31-7-141, 
which  provide  immunity  for  medical  re¬ 
view  committee  members  from  claims  for 
damages  filed  by  health  care  providers; 
and  (4)  O.C.G.A.  §  31-7-143,  which  pro¬ 
vides  that  peer  review  and  medical  review 
proceedings  are  both  absolutely  privi¬ 
leged.  Patton  v.  St.  Francis  Hosp.,  260  Ga. 
App.  202,  581  S.E.2d  551  (2003). 

Limited  peer  review  materials  were  dis¬ 
coverable  by  a  doctor  who  was  reviewed 
because  the  Georgia  peer  review  privilege, 
O.C.G.A.  §§  31-7-133  and  31-7-143,  could 
not  be  used  under  Fed.  R.  Evid.  501  to 
prevent  the  doctor  from  discovering  peer 
review  materials  that  could  be  relevant  to 
rebut  a  claimed  immunity  defense  by  a 
clinic  and  the  clinic’s  doctors.  Adeduntan 
v.  Hosp.  Auth.  of  Clarke  County,  No. 
3:04-CV-65  (CDL),  2005  U.S.  Dist.  LEXIS 
18281  (M.D.  Ga.  Aug.  25,  2005). 

In  a  case  involving  the  Georgia  medical 
review  and  peer  review  statutes,  O.C.G.A. 
§§  31-7-133(a)  and  31-7-143,  the  trial 
court  erred  in  determining  that  nothing  in 
a  medical  center’s  credentialing  files  was 
subject  to  discovery  because,  to  the  extent 
that  the  credentialing  process  involved  a 
peer  review  committee’s  evaluation  of  a 
doctor’s  performance  of  medical  proce¬ 
dures,  the  information  was  not  discover¬ 
able;  however,  to  the  extent  that  there  was 
information  in  the  doctor’s  credentialing 
files  that  did  not  involve  evaluations  of  the 
doctor’s  performance  of  these  procedures, 


that  information  was  discoverable.  Hosp. 
Auth.  of  Valdosta  v.  Meeks,  294  Ga.  App. 
629,  669  S.E.2d  667  (2008),  aff’d,  285  Ga. 
521,  678  S.E.2d  71  (2009). 

Relationship  to  other  privileges.  — 
Georgia  law  did  not  allow  for  a  self-critical 
analysis  privilege;  the  fact  that  the  peer 
review  privilege  is  limited  to  review  orga¬ 
nizations  within  the  healthcare  field 
weighs  heavily  against  extending  such 
privilege  to  a  corporate  organization.  Lara 
v.  Tri-State  Drilling,  504  F.  Supp.  2d  1323 
(N.D.  Ga.  2007). 

Plaintiffs  in  a  42  U.S.C.  §  1983  action 
for  a  death  of  an  inmate  were  granted  a 
motion  to  compel  disclosure  of  a  morbidity 
and  mortality  report  generated  by  a  jail 
medical  official  and  related  correspon¬ 
dence  and  documents  under  Fed.  R.  Civ.  P. 
26  and  37  because  the  court  refused  under 
Fed.  R.  Evid.  501  to  recognize  the  medical 
peer  review  privilege  of  O.C.G.A. 
§§  31-7-133  and  31-7-143  in  that  the  need 
for  probative  evidence  in  a  civil  rights 
action  outweighed  the  need  for  privilege. 
Jenkins  v.  Dekalb  County,  242  F.R.D.  652 
(N.D.  Ga.  2007). 

Malice  exception  does  not  apply  to 

the  discovery  privileges  set  forth  in 
O.C.G.A.  §§  31-7-133  and  31-7-143. 
Patton  v.  St.  Francis  Hosp.,  246  Ga.  App. 

4,  539  S.E.2d  526  (2000). 

Embargo  on  use  of  peer  review  in¬ 
formation.  —  General  Assembly  has 
placed  an  absolute  embargo  upon  the  dis¬ 
covery  and  use  of  all  proceedings,  records, 
findings,  and  recommendations  of  peer 
review  groups  and  medical  review  com¬ 
mittees  in  civil  litigation.  The  source  of 
peer  review  information  is  irrelevant.  Em¬ 
ory  Clinic  v.  Houston,  258  Ga.  434,  369 

5. E.2d  913  (1988). 

In  a  case  involving  the  Georgia  medical 
review  and  peer  review  statutes,  O.C.G.A. 
§§  31-7-133(a)  and  31-7-143,  the  trial 
court  erred  in  creating  additional  discov- 
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ery  exceptions  not  allowed  by  the  statutes 
because  the  Georgia  General  Assembly 
placed  an  absolute  embargo  upon  the  dis¬ 
covery  and  use  of  all  proceedings,  records, 
findings,  and  recommendations  of  peer 
review  groups  and  medical  review  com¬ 
mittees  in  civil  litigation.  Hosp.  Auth.  of 
Valdosta  v.  Meeks,  294  Ga.  App.  629,  669 
S.E.2d  667  (2008),  aff’d,  285  Ga.  521,  678 
S.E.2d  71  (2009). 

Legislative  purpose.  —  Purpose  for 
the  enactment  of  O.C.G.A.  §  31-7-143  is 
to  foster  the  delivery  of  quality  medical 
services  by  preserving  the  candor  neces¬ 
sary  for  the  effective  functioning  of  hospi¬ 
tal  medical  review  committees;  it  em¬ 
braces  the  goal  of  medical  staff  candor  at 
the  cost  of  impairing  litigants’  access  to 
evidence.  Patton  v.  St.  Francis  Hosp.,  260 
Ga.  App.  202,  581  S.E.2d  551  (2003). 

Failure  of  a  medical  review  com¬ 
mittee  to  strictly  adhere  to  bylaws 
does  not  strip  the  committee  of  the  protec¬ 
tion  of  confidentiality  otherwise  afforded 
by  O.C.G.A.  §  31-7-143.  Patton  v.  St. 
Francis  Hosp.,  246  Ga.  App.  4,  539  S.E.2d 
526  (2000). 

Surgical  conference  proceedings 
held  privileged  and  confidential.  — 

See  Poulnott  v.  Surgical  Assocs.,  179  Ga. 
App.  138,  345  S.E.2d  639  (1986). 

Information  obtainable  from  “orig¬ 
inal  sources,”  that  is,  hospital  medical 
records  and  information  within  the  knowl¬ 
edge  of  an  infection  rate  nurse,  under 
O.C.G.A.  §§  31-7-133  and  31-7-143,  is  dis¬ 
coverable.  Cobb  County  Kennestone  Hosp. 
Auth.  v.  Martin,  208  Ga.  App.  326,  430 
S.E.2d  604  (1993). 

O.C.G.A.  §  31-7-143  does  not  prevent 
disclosure  of  information,  documents,  or 
records  otherwise  available  from  original 
sources  because  those  items  were  pre¬ 
sented  during  medical  review  committee 
proceedings.  Emory  Univ.  Hosp.  v. 
Sweeney,  220  Ga.  App.  502,  469  S.E.2d 
772  (1996). 

Information  as  to  hospitaPs  infec¬ 
tion  rate.  —  O.C.G.A.  §§  31-7-133  and 
31-7-143  did  not  prevent  discovery  of  re¬ 
corded  data  pertaining  to  hospital’s  infec¬ 
tion  incidence  because  it  was  factual  data 
from  the  original  hospital  records  which 
the  infection  rate  nurse  used  to  compile 
the  information  the  nurse  presented  to 


the  peer  review  committee.  Cobb  County 
Kennestone  Hosp.  Auth.  v.  Martin,  208 
Ga.  App.  326,  430  S.E.2d  604  (1993). 

Hospital  information  regarding  de¬ 
cisions  to  suspend  physician’s  privi¬ 
leges.  —  In  an  action  involving  plaintiff 
physician’s  alleged  drug  usage  prior  to 
applying  for  disability  insurance  from  de¬ 
fendant,  information  in  the  possession  of 
hospitals  regarding  decisions  to  suspend 
plaintiff’s  privileges  was  shielded  from 
discovery  by  peer  review  and  medical  re¬ 
view  statutes.  Doe  v.  Unum  Life  Ins.  Co.  of 
Am,  891  F.  Supp.  607  (N.D.  Ga.  1995). 

Credentialing  information  not 
within  privilege.  —  Unless  the 
credentialing  information  involves  the 
evaluation  of  the  quality  and  efficiency  of 
actual  medical  services,  the  information 
does  not  come  within  the  peer  review  and 
medical  review  privileges  of  O.C.G.A. 
§§  31-7-133(a)  and  31-7-143.  Accordingly, 
information  in  a  physician’s  credentialing 
files  was  discoverable  to  the  extent  that 
the  information  did  not  involve  a  peer 
review  or  medical  review  committee’s 
evaluation  of  actual  medical  services  pro¬ 
vided  by  the  physician.  Hosp.  Auth.  v. 
Meeks,  285  Ga.  521,  678  S.E.2d  71  (2009). 

Information  incorporated  into  re¬ 
port  of  government  agency.  —  Pro¬ 
ceedings  and  records  of  medical  review 
committees  which  are  not  subject  to  dis¬ 
covery  or  introduction  into  evidence  under 
O.C.G.A.  §  31-7-143  do  not  lose  their  pro¬ 
tected  status  as  the  result  of  being  dis¬ 
closed  to  an  authorized  public  agency  or 
by  virtue  of  the  inclusion  into  its  report  by 
such  agency.  Emory  Univ.  Hosp.  v. 
Sweeney,  220  Ga.  App.  502,  469  S.E.2d 
772  (1996). 

Section  inapplicable  to  those  giving 
negligent  tax  advice.  —  There  is  no 
viable  basis  for  asserting  that  the  privi¬ 
lege  created  by  O.C.G.A.  §  31-7-143  can 
or  should  be  judicially  extended  to  the 
internally  generated  personnel  records 
and  evaluations  of  those  who  have  alleg¬ 
edly  given  negligent  tax  advice.  DeLoitte 
Haskins  &  Sells  v.  Green,  187  Ga.  App. 
376,  370  S.E.2d  194,  cert,  denied,  187  Ga. 
App.  907,  370  S.E.2d  194  (1988). 

Section  inapplicable  to  federal  civil 
rights  actions.  —  Medical  peer  review 
privilege,  such  as  that  in  O.C.G.A. 
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§  31-7-143,  did  not  apply  in  plaintiff  phy¬ 
sician’s  42  U.S.C.  §§  1981,  1983  and  1985 
racial  discrimination  case;  thus,  summary 
judgment  to  defendant  hospital  after  lim¬ 
iting  discovery  of  reviews  to  only  the  phy¬ 
sician’s  department  was  reversed.  Adkins 


v.  Christie,  488  F.3d  1324  (11th  Cir.  2007), 
cert,  denied,  mot.  granted,  U.S.  , 
128  S.  Ct.  903,  169  L.  Ed.  2d  785  (2008). 

Cited  in  Davenport  v.  Kutner,  182  Ga. 
App.  467,  356  S.E.2d  67  (1987). 


RESEARCH  REFERENCES 


ALR.  —  Scope  and  extent  of  protection  proceedings  relating  to  claim  in  medical 
from  disclosure  of  medical  peer  review  malpractice  action,  69  ALR5th  559. 

ARTICLE  7 

HOME  HEALTH  AGENCIES 

Administrative  rules  and  regula-  Human  Resources  (now  the  Department 
tions.  —  Home  health  agencies,  Official  of  Community  Health  for  these  purposes), 
Compilation  of  the  Rules  and  Regulations  Public  Health,  Chapter  290-5-38. 
of  the  State  of  Georgia,  Department  of 

31-7-150.  Definitions. 


As  used  in  this  article,  the  term: 

(1)  “Branch  office”  means  a  location  or  site,  identified  in  the 
application  or  endorsement  thereto,  from  which  a  home  health 
agency  provides  services  within  a  portion  of  the  total  geographic  area 
served  by  the  parent  agency  and  which  is  part  of  the  home  health 
agency  and  is  located  sufficiently  close  to  share  administration, 
supervision,  and  services  in  a  manner  that  renders  it  unnecessary  for 
the  branch  independently  to  meet  the  requirements  of  this  article. 

(1.1)  “Department”  means  the  Department  of  Community  Health. 

(2)  “Home  health  agency”  means  a  public,  nonprofit,  or  proprietary 
organization,  whether  owned  or  operated  by  one  or  more  persons  or 
legal  entities,  which  is  engaged  in  furnishing  home  health  services. 

(3)  “Home  health  services”  means  those  items  and  services  fur¬ 
nished  to  an  individual  according  to  a  written  plan  of  treatment 
signed  by  the  patient’s  physician,  by  a  home  health  agency,  or  by 
others  under  arrangement  with  the  home  health  agency,  on  a  visit  or 
hourly  basis,  in  a  place  of  temporary  or  permanent  residence  used  as 
the  individual’s  home,  as  follows: 

(A)  Part-time  or  intermittent  skilled  nursing  care  as  ordered  by 
a  physician  and  provided  by  or  under  the  supervision  of  a  regis¬ 
tered  nurse  and  at  least  one  other  service  listed  in  subparagraphs 
(B)  through  (D)  of  this  paragraph; 

(B)  Physical,  occupational,  or  speech  therapy; 
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(C)  Medical  social  services;  and 

(D)  Home  health  aide  services. 

(4)  “License”  means  a  license  issued  by  the  department. 

(5)  “Licensee”  means  the  individual,  corporation,  or  public  entity 
with  whom  rests  the  ultimate  responsibility  for  maintaining  ap¬ 
proved  standards  for  the  home  health  agency. 

(6)  “Parent  home  health  agency”  means  the  agency  that  develops 
and  maintains  administrative  controls  of  subunits  or  branch  offices. 

(7)  “Physician”  means  an  individual  currently  licensed  or  autho¬ 
rized  to  practice  medicine,  surgery,  or  osteopathy  in  this  state. 

(8)  “Plan  of  treatment”  means  a  plan  written,  signed,  and  reviewed 
at  least  every  two  months  by  the  patient’s  physician  prescribing 
items  and  services  for  the  patient’s  condition. 

(9)  “Registered  nurse”  means  an  individual  who  is  currently  li¬ 
censed  as  a  registered  professional  nurse  in  this  state. 

(10)  “Subunit”  means  a  semiautonomous  organization  which 
serves  patients  in  a  geographic  area  different  from  that  of  the  parent 
agency  and  which,  by  virtue  of  the  distance  between  it  and  the  parent 
agency,  is  judged  incapable  of  sharing  administration,  supervision, 
and  services  on  a  daily  basis  with  the  parent  agency  and  must, 
therefore,  independently  meet  the  licensing  requirements  for  a  home 
health  agency  and  shall  be  separately  licensed.  (Ga.  L.  1980,  p.  1790, 
§  2;  Ga.  L.  2008,  p.  12,  §  2-15/SB  433.) 


JUDICIAL  DECISIONS 


Authority  of  Department  of  Medi¬ 
cal  Assistance  (now  Department  of 
Community  Health)  regarding 
branch  office.  —  Failure  of  a  provider 
under  the  Home  Health  Services  Program 
of  the  Georgia  Medicaid  Program  to  sat¬ 
isfy  Department  of  Medical  Assistance 
(DMA)  (now  Department  of  Community 
Health)  regulations  governing  the  geo¬ 
graphic  location  of  branch  facilities  autho¬ 
rized  the  DMA  to  disallow  reimburse¬ 


ment,  even  if  the  federal  Health  Care 
Financing  Administration  and  the  De¬ 
partment  of  Human  Resources  had  ap¬ 
proved  the  provider’s  branch  organiza¬ 
tional  structure.  ABC  Home  Health 
Servs.,  Inc.  v.  Georgia  Dep’t  of  Medical 
Assistance,  211  Ga.  App.  496,  439  S.E.2d 
696  (1993). 

Cited  in  Tift  County  Hosp.  Auth.  v. 
MRS  of  Tifton,  Ga.,  Inc.,  255  Ga.  164,  335 
S.E.2d  546  (1985). 


31-7-151.  License  required;  license  may  not  be  transferred  but 
may  be  suspended  or  revoked. 


No  person,  private  or  public  organization,  political  subdivision,  or 
other  governmental  agency  may  operate  a  home  health  agency  as 
defined  in  Code  Section  31-7-150  without  first  obtaining  a  license  from 
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the  department.  A  license  issued  under  this  article  is  not  assignable  or 
transferable  and  is  subject  to  suspension  or  revocation  at  any  time  for 
failure  to  comply  with  this  article.  (Ga.  L.  1980,  p.  1790,  §  3.) 

31-7-152.  Application  for  license. 

Any  person,  organization,  or  agency  desiring  to  operate  a  home 
health  agency  shall  file  with  the  department  an  application  on  a  form 
prescribed,  prepared,  and  furnished  by  the  department.  The  application 
shall  contain  such  information  as  the  department  may  require  which  is 
reasonably  related  to  the  department’s  licensure  purpose  and  function. 
(Ga.  L.  1980,  p.  1790,  §  4.) 

31-7-153.  Standards  for  patient  care  and  agency  operation; 

regulations  as  to  issuance,  denial,  suspension,  or  re¬ 
vocation  of  licenses;  hearings. 

The  department  shall  promulgate  regulations  which  define  stan¬ 
dards  for  the  care,  treatment,  health,  safety,  welfare,  and  comfort  of 
patients  served  by  home  health  agencies  and  for  the  maintenance  and 
operation  of  home  health  agencies  which  will  promote  safe  and  ade¬ 
quate  care  and  treatment  of  the  patients.  These  regulations  shall  be  no 
less  stringent  than  those  required  for  participation  of  home  health 
agencies  in  the  Title  XVIII  medicare  program  and  shall  include,  but  not 
be  limited  to,  a  provision  requiring  the  agency  to  have  policies  estab¬ 
lished  by  a  professional  group  which  includes  at  least  one  physician  and 
one  registered  nurse  and  appropriate  representation  from  other  profes¬ 
sional  disciplines;  provisions  governing  the  services  the  agency  pro¬ 
vides;  provisions  for  the  supervision  of  services  by  a  physician  or 
registered  nurse,  as  appropriate,  and  maintenance  of  clinical  records  on 
all  patients,  including  a  plan  of  treatment  prescribed  by  a  physician. 
The  department  is  authorized  to  issue,  deny,  suspend,  or  revoke 
licenses  in  accordance  with  regulations  promulgated  pursuant  to  this 
Code  section.  Such  regulations  shall  also  include  hearing  procedures 
related  to  denial,  suspension,  or  revocation  of  licenses.  (Ga.  L.  1980,  p. 
1790,  §  5;  Ga.  L.  1985,  p.  149,  §  31.) 

U.S.  Code.  —  Title  XVIII,  referred  to  in  federal  Social  Security  Act  and  is  codified 
this  Code  section,  is  Title  XVIII  of  the  as  42  U.S.C.  §  1395  et  seq. 

31-7-154.  Inspections. 

Each  home  health  agency  for  which  a  license  has  been  issued  shall  be 
periodically  inspected  by  an  authorized  representative  of  the  depart¬ 
ment.  Such  inspections  shall  be  for  the  purpose  of  ensuring  that  this 
article  is  being  followed.  The  department  is  directed  to  ensure  by 
inspection  that  the  licensee  is  providing  quality  care  to  its  patients  in 
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accordance  with  the  orders  of  the  patient’s  physician;  provided,  how¬ 
ever,  that  an  agency  shall  be  exempt  from  an  additional  on-site 
licensure  inspection  if  certified  in  a  federal  program  for  reimbursement 
of  medicare  or  Medicaid  services.  (Ga.  L.  1980,  p.  1790,  §  6.) 

31-7-155.  Certificates  of  need  for  new  service  or  extending 
service  area;  exemption  from  certificate. 

(a)  No  home  health  agency  initiating  service  or  extending  the  range 
of  its  service  area  shall  be  licensed  unless  the  department  determines, 
in  accordance  with  Article  3  of  Chapter  6  of  this  title  and  regulations 
pursuant  thereto,  that  there  is  a  need  for  said  services  within  the  area 
to  be  served.  All  home  health  agencies  which  were  delivering  services 
prior  to  July  1,  1979,  and  were  certified  for  participation  in  either  Title 
XVIII  or  Title  XIX  of  the  federal  Social  Security  Act  prior  to  such  date 
shall  be  exempt  from  a  certificate  of  need,  except  in  those  instances 
where  expansion  of  services  or  service  areas  is  requested  by  such  home 
health  agencies.  Such  exemption  from  a  certificate  of  need  shall  extend 
to  all  areas  in  which  a  home  health  agency  was  licensed  by  the 
department  to  provide  services  on  or  before  December  31,  1989,  except 
as  provided  in  subsection  (b)  of  this  Code  section. 

(b)  Concerning  an  exemption  from  a  certificate  of  need  pursuant  to 
subsection  (a)  of  this  Code  section,  service  areas  which  were  the  subject 
of  litigation  pending  in  any  court  of  competent  jurisdiction,  whether  by 
way  of  appeal,  remand,  stay,  or  otherwise,  as  of  December  31,  1989, 
shall  not  be  so  exempt  except  as  set  forth  in  the  final  unappealed 
administrative  or  judicial  decision  rendered  in  such  litigation. 

(c)  Except  with  respect  to  a  home  health  agency’s  service  areas  which 
were  the  subject  of  litigation  pending  in  any  court  of  competent 
jurisdiction  as  of  December  31,  1989,  the  department  shall  not  consider 
any  request  for  or  issue  a  determination  of  an  exemption  from  a 
certificate  of  need  pursuant  to  this  Code  section  after  December  31, 
1989.  (Ga.  L.  1980,  p.  1790,  §  8;  Ga.  L.  1990,  p.  378,  §  1;  Ga.  L.  1999, 
p.  296,  §  22;  Ga.  L.  2008,  p.  12,  §  2-16/SB  433.) 

Cross  references.  —  Powers  and  du-  the  federal  Social  Security  Act,  referred  to 
ties  of  counties  relating  to  support  of  pau-  in  this  Code  section,  are  codified  as  42 
pers,  T.  36,  C.  12.  U.S.C.  §§  1395  et  seq.  and  1396  et  seq., 

U.S.  Code.  —  Titles  XVIII  and  XIX  of  respectively. 

JUDICIAL  DECISIONS 

Grandfather  status  not  acquired.  —  been  servicing  the  geographic  areas  at 
O.C.G.A.  §  31-7-155  did  not  authorize  a  issue  prior  to  July  1,  1979,  had  neverthe- 
determination  by  the  State  Health  Plan-  less  acquired  grandfather  status  in  such 
ning  Agency  (now  Department  of  Commu-  areas  because  the  agencies  would  have 
nity  Health)  that  agencies  which  had  not  been  providing  services  there  prior  to  such 
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date  had  it  not  been  for  misdirection  on 
the  part  of  certain  employees  of  the  De¬ 
partment  of  Human  Resources  (now  the 
Department  of  Community  Health  for 
these  purposes).  Chattahoochee  Valley 
Home  Health  Care,  Inc.  v.  Healthmaster, 


Inc.,  191  Ga.  App.  42,  381  S.E.2d  56,  grant 
of  cert,  vacated,  Healthmaster,  Inc.  v. 
Chattahoochee  Valley  Home  Health  Care, 
Inc.,  259  Ga.  387,  385  S.E.2d  290  (1989), 
cert,  denied,  493  U.S.  1079,  110  S.  Ct. 
1132,  107  L.  Ed.  2d  1037  (1990). 


31-7-156.  Fee  system  for  services  under  this  article. 


The  department  is  authorized  to  establish  by  standards  and  policies 
a  fee  system  which  will  be  applied  to  all  services  under  this  article  in 
order  to  defray  the  actual  expenses  which  are  incurred  by  discharging 
the  obligations  of  this  article.  (Ga.  L.  1980,  p.  1790,  §  9.) 


31-7-157.  Exemptions  from  article. 

This  article  shall  not  apply  to  services  which  are  provided  under  the 
following  conditions: 

(1)  Personal  or  paraprofessional  health  services  provided  either 
with  or  without  compensation  when  there  is  no  claim  that  the  service 
is  provided  as  a  part  of  a  licensed  home  health  agency; 

(2)  Professional  services  provided  by  persons  who  are  duly  licensed 
for  such  services  under  Georgia  laws  when  there  is  no  claim  that  the 
service  is  provided  as  a  part  of  a  licensed  home  health  agency;  or 

(3)  Services  provided  under  any  other  license  issued  by  the  state 
when  there  is  no  claim  that  the  service  is  provided  as  a  part  of  a 
licensed  or  certified  home  health  agency.  (Ga.  L.  1980,  p.  1790,  §  1.) 

31-7-158.  Penalties  for  unlicensed  operation. 

Any  person  who  operates  a  home  health  agency  without  first  obtain¬ 
ing  a  license  pursuant  to  this  article  shall  be  deemed  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof,  shall  be  punished  by  a  fine 
not  to  exceed  $500.00  or  imprisoned  for  a  period  not  to  exceed  six 
months,  or  both.  (Ga.  L.  1980,  p.  1790,  §  7.) 

31-7-159.  Licensure  and  regulation  of  home  health  agencies 
transferred  to  Department  of  Community  Health. 

(a)  Effective  July  1,  2009,  all  matters  relating  to  the  licensure  and 
regulation  of  home  health  agencies  pursuant  to  this  article  shall  be 
transferred  from  the  Department  of  Human  Resources  (now  known  as 
the  Department  of  Human  Services)  to  the  Department  of  Community 
Health. 

(b)  The  Department  of  Community  Health  shall  succeed  to  all  rules, 
regulations,  policies,  procedures,  and  administrative  orders  of  the 
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Department  of  Human  Resources  that  are  in  effect  on  June  30,  2009,  or 
scheduled  to  go  into  effect  on  or  after  July  1,  2009,  and  which  relate  to 
the  functions  transferred  to  the  Department  of  Community  Health 
pursuant  to  this  Code  section  and  shall  further  succeed  to  any  rights, 
privileges,  entitlements,  obligations,  and  duties  of  the  Department  of 
Human  Resources  that  are  in  effect  on  June  30,  2009,  which  relate  to 
the  functions  transferred  to  the  Department  of  Community  Health 
pursuant  to  this  Code  section.  Such  rules,  regulations,  policies,  proce¬ 
dures,  and  administrative  orders  shall  remain  in  effect  until  amended, 
repealed,  superseded,  or  nullified  by  the  Department  of  Community 
Health  by  proper  authority  or  as  otherwise  provided  by  law. 

(c)  The  rights,  privileges,  entitlements,  and  duties  of  parties  to 
contracts,  leases,  agreements,  and  other  transactions  entered  into 
before  July  1,  2009,  by  the  Department  of  Human  Resources  which 
relate  to  the  functions  transferred  to  the  Department  of  Community 
Health  pursuant  to  this  Code  section  shall  continue  to  exist;  and  none 
of  these  rights,  privileges,  entitlements,  and  duties  are  impaired  or 
diminished  by  reason  of  the  transfer  of  the  functions  to  the  Department 
of  Community  Health.  In  all  such  instances,  the  Department  of  Com¬ 
munity  Health  shall  be  substituted  for  the  Department  of  Human 
Resources,  and  the  Department  of  Community  Health  shall  succeed  to 
the  rights  and  duties  under  such  contracts,  leases,  agreements,  and 
other  transactions. 

(d)  All  persons  employed  by  the  Department  of  Human  Resources  in 
capacities  which  relate  to  the  functions  transferred  to  the  Department 
of  Community  Health  pursuant  to  this  Code  section  on  June  30,  2009, 
shall,  on  July  1,  2009,  become  employees  of  the  Department  of  Com¬ 
munity  Health  in  similar  capacities,  as  determined  by  the  commis¬ 
sioner  of  community  health.  Such  employees  shall  be  subject  to  the 
employment  practices  and  policies  of  the  Department  of  Community 
Health  on  and  after  July  1,  2009,  but  the  compensation  and  benefits  of 
such  transferred  employees  shall  not  be  reduced  as  a  result  of  such 
transfer.  Employees  who  are  subject  to  the  rules  of  the  State  Personnel 
Board  and  who  are  transferred  to  the  department  shall  retain  all 
existing  rights  under  such  rules.  Retirement  rights  of  such  transferred 
employees  existing  under  the  Employees’  Retirement  System  of  Georgia 
or  other  public  retirement  systems  on  June  30,  2009,  shall  not  be 
impaired  or  interrupted  by  the  transfer  of  such  employees  and  mem¬ 
bership  in  any  such  retirement  system  shall  continue  in  the  same 
status  possessed  by  the  transferred  employees  on  June  30,  2009. 
Accrued  annual  and  sick  leave  possessed  by  said  employees  on  June  30, 
2009,  shall  be  retained  by  said  employees  as  employees  of  the  Depart¬ 
ment  of  Community  Health.  (Code  1981,  §  31-7-159,  enacted  by  Ga.  L. 

2008,  p.  12,  §  2-17/SB  433;  Ga.  L.  2009,  p.  453,  §  1-30/HB  228;  Ga.  L. 

2009,  p.  745,  §  2/SB  97;  Ga.  L.  2012,  p.  446,  §  2-38/HB  642.) 
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The  2012  amendment,  effective  July 
1,  2012,  in  subsection  (d),  in  the  third 
sentence,  deleted  “and  thereby  under  the 
State  Personnel  Administration”  following 
“State  Personnel  Board”  and  substituted 
“under  such  rules”  for  “under  the  State 
Personnel  Administration”. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  446, 
§  3-1/HB  642,  not  codified  by  the  General 
Assembly,  provides  that:  “Personnel, 
equipment,  and  facilities  that  were  as¬ 
signed  to  the  State  Personnel  Administra¬ 


tion  as  of  June  30,  2012,  shall  be  trans¬ 
ferred  to  the  Department  of 
Administrative  Services  on  the  effective 
date  of  this  Act.”  This  Act  became  effective 
July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 


ARTICLE  8 

HEALTH  SERVICE  PROVIDER  PSYCHOLOGISTS 


Editor’s  notes.  —  Ga.  L.  1983,  p.  1426, 
§  1,  not  codified  by  the  General  Assembly, 
provides:  “The  General  Assembly  finds 
and  declares  that  treatment  of  psycholog¬ 
ical  problems  of  persons  residing  within 
the  community  would  in  some  cases  be 
advanced  by  temporary  hospitalization. 
The  interests  of  the  people  of  this  state 
demand  that  all  appropriate  resources, 
including  inpatient  facilities,  be  available 
to  assist  in  the  diagnosis,  prevention, 
treatment,  and  amelioration  of  psycholog¬ 
ical  problems  and  emotional  and  mental 
disorders.  The  General  Assembly  recog¬ 
nizes  that  psychology  is  an  independent 
health  profession  as  set  forth  and  pre- 

31-7-160.  Definitions. 


scribed  by  the  State  Board  of  Examiners 
of  Psychologists  and  Chapter  39  of  Title  43 
of  the  Official  Code  of  Georgia  Annotated. 
It  is  therefore  the  intent  of  the  General 
Assembly,  in  enacting  this  Act,  to  autho¬ 
rize  medical  facilities  and  institutions,  on 
local  determination,  to  make  psychologi¬ 
cal  services  available  in  an  inpatient  set¬ 
ting.” 

Administrative  rules  and  regula¬ 
tions.  —  Rules  and  regulations  for  hos¬ 
pices,  Official  Compilation  of  the  Rules 
and  Regulations  of  the  State  of  Georgia, 
Department  of  Human  Resources,  Office 
of  Regulatory  Services,  Chapter  290-9-43. 


As  used  in  this  article,  the  term: 

(1)  “Health  service  provider  psychologist”  means  a  licensed  psy¬ 
chologist  who  meets  the  criteria  of  training  and  experience  as 
provided  in  Code  Section  31-7-162  in  the  delivery  of  direct,  preven¬ 
tive,  assessment  and  therapeutic  intervention  services  to  individuals 
whose  growth,  adjustment,  or  functioning  is  actually  impaired  or  is 
demonstrably  at  a  high  risk  of  impairment. 

(2)  “Psychologist’s  order”  means  an  order  issued  by  a  health 
service  provider  psychologist  practicing  psychology  in  accordance 
with  Chapter  39  of  Title  43  for  the  care  and  treatment  rendered  to  a 
person  in  a  medical  facility  or  institution,  including  admission  and 
discharge.  Such  care  and  treatment  does  not  include  the  ordering  or 
prescribing  of  medications,  nursing  assessments  or  interventions,  or 
medical  procedures.  (Code  1981,  §  31-7-160,  enacted  by  Ga.  L.  1983, 
p.  1426,  §  2;  Ga.  L.  1997,  p.  911,  §  2.) 
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JUDICIAL  DECISIONS 

Cited  in  In  re  M.D.,  244  Ga.  App.  156, 

534  S.E.2d  889  (2000). 

31-7-161.  Appointment  to  staff  of  medical  facility  or  institution. 

(a)  A  medical  facility  or  institution  may  provide  for  the  appointment 
of  health  service  provider  psychologists  on  such  terms  and  conditions  as 
the  medical  facility  or  institution  shall  establish.  Psychologists  shall  be 
eligible  to  hold  membership  and  serve  on  committees  of  the  medical  or 
professional  staff  and  may  possess  clinical  privileges  and  carry  profes¬ 
sional  responsibilities  consistent  with  the  scope  of  their  licensure  and 
their  competence,  subject  to  the  reasonable  rules  of  the  medical  facility 
or  institution.  Such  privileges  and  responsibilities  may  include  issuing 
a  psychologist’s  order.  A  physician  shall  be  designated  to  be  responsible 
for  the  medical  aspects  of  care  for  a  patient  admitted  by  a  psychologist. 

(b)  Notwithstanding  any  other  provision  of  law: 

(1)  A  health  service  provider  psychologist  is  authorized  to  issue  a 
psychologist’s  order  to  a  registered  professional  nurse  or  a  licensed 
practical  nurse;  and 

(2)  A  registered  professional  nurse  and  a  licensed  practical  nurse 
shall  have  the  authority  to  execute  a  psychologist’s  order,  provided 
that  a  registered  professional  nurse  or  licensed  practical  nurse  may 
confer  with  the  health  service  provider  psychologist  prior  to  executing 
the  psychologist’s  order.  Nothing  contained  in  this  article  shall  be 
deemed  to  alter  the  standard  of  care  of  the  registered  professional 
nurse  or  the  licensed  practical  nurse  applicable  to  the  evaluation  and 
execution  of  orders,  including  a  psychologist’s  order.  (Code  1981, 
§  31-7-161,  enacted  by  Ga.  L.  1983,  p.  1426,  §  2;  Ga.  L.  1997,  p.  911, 
§  3.) 

Code  Commission  notes.  —  Pursuant  gists’s”  in  the  second  sentence  of  para- 
to  Code  Section  28-9-5,  in  1997,  “psychol-  graph  (b)(2). 
ogist’s”  was  substituted  for  “psycholo- 

31-7-162.  Training  and  experience  requirements. 

A  health  service  provider  psychologist  shall  meet  the  following 
criteria  of  training  and  experience: 

(1)  The  psychologist  must  be  currently  licensed  by  the  State  Board 
of  Examiners  of  Psychologists; 

(2)  The  psychologist  must  be  eligible  to  be  listed  in  the  National 
Register  of  Health  Service  Providers  of  Psychology  or  have  completed 
not  less  than  two  years,  with  1,500  hours  each  year,  of  supervised 
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experience  in  health  service  of  which  at  least  one  year  is  post  doctoral 
and  one  year,  which  may  be  the  post  doctoral  year,  is  in  an  organized 
health  service  training  program; 

(3)  A  substantial  portion  of  the  supervised  experience  must  be  in 
an  inpatient  setting;  and 

(4)  Two  supportive  letters  of  recommendation  from  health  service 
providers  in  psychology  who  are  familiar  with  the  applicant’s  work 
must  be  submitted  to  the  medical  facility  or  institution.  (Code  1981, 
§  31-7-162,  enacted  by  Ga.  L.  1983,  p.  1426,  §  2.) 

31-7-163.  Status  of  present  psychologist  staff  members. 

Nothing  in  this  article  shall  prohibit  a  psychologist  currently  a 
member  of  a  hospital  staff  or  an  employee  of  a  hospital  from  continuing 
to  work  in  that  capacity  (Code  1981,  §  31-7-163,  enacted  by  Ga.  L. 
1983,  p.  1426,  §  2.) 

31-7-164.  Limitation  or  revocation  of  staff  privileges. 

Notwithstanding  any  other  provision  of  this  article,  the  exercise  of 
privileges  in  any  medical  facility  or  institution  may  be  limited,  re¬ 
stricted,  or  revoked  for  reasons  including,  but  not  limited  to,  the 
violation  of  such  medical  facility’s  or  institution’s  rules,  regulations,  or 
procedures  which  are  applied,  in  good  faith,  in  a  nondiscriminatory 
manner  to  all  practitioners  in  such  medical  facility  or  institution 
exercising  such  privileges  or  entitled  to  exercise  such  privileges.  (Code 
1981,  §  31-7-164,  enacted  by  Ga.  L.  1983,  p.  1426,  §  2.) 

Cross  references.  —  Peer  review 
groups  for  psychologists,  §  31-7-130  et 
seq. 

31-7-165.  Report  of  denial  of  staff  privileges. 

When  any  health  service  provider  psychologist  is  denied  staff  privi¬ 
leges  or  is  removed  from  the  medical  or  professional  staff,  such  action 
shall  be  reported  by  the  facility  to  the  State  Board  of  Examiners  of 
Psychologists.  (Code  1981,  §  31-7-165,  enacted  by  Ga.  L.  1983,  p.  1426, 
§  2.) 


ARTICLE  9 
HOSPICE  CARE 

Editor’s  notes.  —  Ga.  L.  1984,  p.  22,  to  correct  a  duplication  in  article  designa- 
§  31,  effective  February  3,  1984,  redesig-  tions. 

nated  former  Article  8  as  present  Article  9  Administrative  rules  and  regula- 
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tions.  —  Hospice  emergency  drug  kits,  State  Board  of  Pharmacy,  Nursing  Homes, 
Official  Compilation  of  the  Rules  and  Reg-  Long  Term  Care  Facilities  and  Hospice 
ulations  of  the  State  of  Georgia,  Georgia  Emergency  Drug  Kits,  Sec.  480-24-.07. 

31-7-170.  Short  title. 

This  article  shall  be  known  and  may  be  cited  as  the  “Georgia  Hospice 
Law.”  (Code  1981,  §  31-7-170,  enacted  by  Ga.  L.  1983,  p.  1317,  §  2.) 

31-7-171.  Legislative  findings  and  purpose. 

(a)  The  General  Assembly  finds  that  there  is  an  interest  in  and  need 
for  hospice  care,  an  alternative  form  of  health  care,  for  terminally  ill 
patients  and  their  families.  The  General  Assembly  further  finds  that 
hospice  care  is  an  important  innovation  which  should  be  recognized  and 
encouraged. 

(b)  Recognizing  that  hospice  programs  respond  to  the  need  for 
responsible,  compassionate,  palliative  care  for  terminally  ill  persons 
and  for  their  families,  extending  into  the  bereavement  period,  this 
General  Assembly  establishes  definitions,  standards,  and  provisions  for 
licensure  and  regulation  for  hospice  programs  in  this  state.  (Code  1981, 
§  31-7-171,  enacted  by  Ga.  L.  1983,  p.  1317,  §  2.) 

31-7-172.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Advanced  and  progressive  disease”  means  a  serious 
life-threatening  medical  condition  which  is  irreversible  and  which 
will  continue  indefinitely,  where  there  is  no  reasonable  hope  of 
recovery,  but  where  the  patient’s  medical  prognosis  is  one  in  which 
there  is  a  life  expectancy  of  up  to  two  years.  This  term  does  not 
include  terminally  ill  patients  as  defined  in  paragraph  (12)  of  this 
Code  section. 

(2)  “Bereavement  services”  means  the  supportive  services  pro¬ 
vided  to  the  family  unit  to  assist  it  in  coping  with  the  patient’s  death, 
including  follow-up  assessment  and  assistance  through  the  first  year 
after  death. 

(3)  “Department”  means  the  Department  of  Community  Health. 

(4)  “Health  care  facility”  means  hospitals;  other  special  care  units, 
including  but  not  limited  to  podiatric  facilities;  skilled  nursing 
facilities;  intermediate  care  facilities;  assisted  living  communities; 
personal  care  homes;  ambulatory  surgical  or  obstetrical  facilities; 
health  maintenance  organizations;  home  health  agencies;  and  diag¬ 
nostic,  treatment,  or  rehabilitation  centers. 
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(5)  “Hospice”  means  a  public  agency  or  private  organization  or  unit 
of  either  providing  to  persons  terminally  ill  and  to  their  families, 
regardless  of  ability  to  pay,  a  centrally  administered  and  autonomous 
continuum  of  palliative  and  supportive  care,  directed  and  coordinated 
by  the  hospice  care  team  primarily  in  the  patient’s  home  but  also  on 
an  outpatient  and  short-term  inpatient  basis  and  which  is  classified 
as  hospice  by  the  department.  In  addition,  such  public  agency  or 
private  organization  or  unit  of  either  may  also  provide  palliative  care 
to  persons  with  advanced  and  progressive  diseases  and  to  their 
families,  directed  and  coordinated  by  the  hospice  care  team. 

(6)  “Hospice  care”  means  both  regularly  scheduled  care  and  care 
available  on  a  24  hour  on-call  basis,  consisting  of  medical,  nursing, 
social,  spiritual,  volunteer,  and  bereavement  services  substantially 
all  of  which  are  provided  to  the  patient  and  to  the  patient’s  family 
regardless  of  ability  to  pay  under  a  written  care  plan  established  and 
periodically  reviewed  by  the  patient’s  attending  physician,  by  the 
medical  director  of  the  hospice  program,  and  by  the  hospice  care 
team. 

(7)  “Hospice  care  team”  means  an  interdisciplinary  working  unit 
composed  of  members  of  the  various  helping  professions  (who  may 
donate  their  professional  services),  including  but  not  limited  to:  a 
physician  licensed  or  authorized  to  practice  in  this  state,  a  registered 
professional  nurse,  a  social  worker,  a  member  of  the  clergy  or  other 
counselor,  and  volunteers  who  provide  hospice  care. 

(8)  “Hospice  patient  family  unit”  means  the  terminally  ill  person  or 
person  with  an  advanced  and  progressive  disease  and  his  or  her 
family,  which  may  include  spouse,  children,  siblings,  parents,  and 
other  relatives  with  significant  personal  ties  to  the  patient. 

(9)  “License”  means  a  license  issued  by  the  department. 

(10)  “Palliative  care”  means  those  interventions  by  the  hospice 
care  team  which  are  intended  to  alleviate  suffering  and  to  achieve 
relief  from,  reduction  of,  or  elimination  of  pain  and  of  other  physical, 
emotional,  social,  or  spiritual  symptoms  of  distress  to  achieve  the 
best  quality  of  life  for  the  patients  and  their  families. 

(11)  “Patient”  means  a  terminally  ill  individual  receiving  the 
hospice  continuum  of  services,  regardless  of  ability  to  pay,  and  also 
means  an  individual  with  an  advanced  and  progressive  disease. 

(12)  “Terminally  ill”  means  that  the  individual  is  experiencing  an 
illness  for  which  therapeutic  intervention  directed  toward  cure  of  the 
disease  is  no  longer  appropriate,  and  the  patient’s  medical  prognosis 
is  one  in  which  there  is  a  life  expectancy  of  six  months  or  less.  (Code 
1981,  §  31-7-172,  enacted  by  Ga.  L.  1983,  p.  1317,  §  2;  Ga.  L.  2006, 
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p.  1055,  §  1/HB  1008;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011, 
p.  227,  §  16/SB  178.) 

The  2011  amendment,  effective  July 
1,  2011,  inserted  “assisted  living  commu¬ 
nities;”  in  paragraph  (4). 

Editor’s  notes.  —  Ga.  L.  2006,  p.  1055, 

§  2A/HB  1008,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be¬ 
come  effective  only  if  funds  are  specifically 
appropriated  for  purposes  of  this  Act  in  an 

31-7-173.  License  required. 

No  person,  private  or  public  organization,  political  subdivision,  or 
other  governmental  agency  may  operate  a  hospice  as  defined  in  Code 
Section  31-7-172  without  first  obtaining  license  from  the  department.  A 
license  issued  under  this  article  is  not  assignable  or  transferable  and 
must  be  separate  from  any  existing  license  and  is  subject  to  suspension 
or  revocation  at  any  time  for  failure  to  comply  with  the  provisions  of 
this  article  or  with  the  appropriate  regulations  promulgated  by  the 
department.  (Code  1981,  §  31-7-173,  enacted  by  Ga.  L.  1983,  p.  1317, 
§  2.) 

31-7-174.  Application  for  license. 

Any  person,  organization,  or  agency  desiring  to  operate  a  hospice 
shall  file  with  the  department  an  application  on  a  form  prescribed  and 
furnished  by  the  department.  The  application  shall  contain  such 
reasonable  information  as  the  department  may  require  related  to  the 
department’s  licensure  purpose  and  function.  (Code  1981,  §  31-7-174, 
enacted  by  Ga.  L.  1983,  p.  1317,  §  2.) 

31-7-175.  Administration  of  article. 

(a)  The  administration  of  this  article  is  vested  in  the  Department  of 
Community  Health  which  shall: 

(1)  Prepare  and  furnish  all  forms  necessary  under  the  provisions  of 
this  article  in  relation  to  the  application  for  licensure  or  renewals 
thereof; 

(2)  After  consultation  with  appropriate  public  interest  groups, 
adopt  rules  within  the  standards  of  this  article  necessary  to  effect  the 
purposes  of  this  article;  and 

(3)  Establish  comprehensive  rules  and  regulations  for  the 
licensure  of  hospices. 


appropriations  Act  making  specific  refer¬ 
ence  to  this  Act  and  shall  become  effective 
when  funds  so  appropriated  become  avail¬ 
able  for  expenditure.”  Funds  were  appro¬ 
priated  in  the  2006  session  of  the  General 
Assembly  and  became  available  for  expen¬ 
diture  on  July  1,  2006. 
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(b)  Rules  promulgated  by  the  department  shall  include  but  not  be 
limited  to  the  following: 

(1)  The  qualifications  of  professional  and  ancillary  personnel  in 
order  to  furnish  adequate  hospice  care; 

(2)  Comprehensive  standards  for  the  organization  and  quality  of 
patient  care; 

(3)  Procedures  for  maintaining  records; 

(4)  Comprehensive  standards  for  inpatient  facilities,  to  include 
specifications  that  the  hospice  retain  primary  responsibility  for  the 
coordination  of  inpatient  hospice  care; 

(5)  Provision  for  contractual  arrangements  for  professional  and 
ancillary  hospice  services;  and 

(6)  Provisions  for  the  imposition  of  administrative  fines  for  any 
violations  of  any  provisions  of  this  article  or  of  department  rules  or 
regulations.  (Code  1981,  §  31-7-175,  enacted  by  Ga.  L.  1983,  p.  1317, 
§  2;  Ga.  L.  2008,  p.  12,  §  2-18/SB  433;  Ga.  L.  2009,  p.  453,  §  1-4/HB 
228.) 

31-7-176.  Responsibilities  of  provider  of  hospice  care. 

(a)  The  hospice  care  program  shall  coordinate  its  services  with  those 
of  the  patient’s  primary  or  attending  physicians,  and  may  contract  out 
for  elements  of  services  rendered  to  the  patient  and  family  unit,  but  not 
for  the  basic  hospice  care  services,  provided  by  physicians,  attending 
nurses,  and  counselors.  The  hospice  care  team  shall  be  responsible  for 
coordination  of  inpatient,  outpatient,  and  home  care  aspects  of  care. 

(b)  Hospice  services  must  meet  all  applicable  definitions  provided  for 
in  Code  Section  31-7-172. 

(c)  A  hospice  program  of  care  shall  not  impose  the  dictates  of  any 
value  or  belief  system  on  its  patients  and  their  family  units. 

(d) (1)  Notwithstanding  any  inconsistent  provision  of  this  article  to 
the  contrary,  a  hospice  may,  in  addition  to  providing  care  to  termi¬ 
nally  ill  individuals,  also  provide  palliative  care  for  patients  with 
advanced  and  progressive  diseases  and  for  their  families.  Such  care 
may  be  provided  by  a  hospice  acting  alone  or  under  contract  with  a 
health  care  facility. 

(2)  Nothing  in  this  subsection  shall  prevent  the  provision  of 
palliative  care  for  patients  with  advanced  and  progressive  diseases 
and  for  their  families  by  any  other  health  care  provider  otherwise 
authorized  to  provide  such  care.  (Code  1981,  §  31-7-176,  enacted  by 
Ga.  L.  1983,  p.  1317,  §  2;  Ga.  L.  2006,  p.  1055,  §  2/HB  1008.) 
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Editor’s  notes.  —  Ga.  L.  2006,  p.  1055, 
§  2A/HB  1008,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be¬ 
come  effective  only  if  funds  are  specifically 
appropriated  for  purposes  of  this  Act  in  an 
appropriations  Act  making  specific  refer¬ 


ence  to  this  Act  and  shall  become  effective 
when  funds  so  appropriated  become  avail¬ 
able  for  expenditure.”  Funds  were  appro¬ 
priated  in  the  2006  session  of  the  General 
Assembly  and  became  available  for  expen¬ 
diture  on  July  1,  2006. 


31-7-176.1.  Determination  or  pronouncement  of  death. 


When  a  patient  who  is  terminally  ill  or  whose  death  is  anticipated 
and  who  is  receiving  hospice  care  from  a  licensed  hospice  dies,  a 
registered  professional  nurse  licensed  in  this  state  and  employed  by 
such  hospice  at  the  time  of  apparent  death  of  such  person,  in  the 
absence  of  an  attending  physician,  may  make  the  determination  and 
pronouncement  of  the  death  of  said  patient;  provided,  however,  that, 
when  a  hospice  patient  is  a  registered  organ  donor,  only  a  physician 
may  make  the  determination  or  pronouncement  of  death.  Such  deter¬ 
mination  or  pronouncement  shall  be  made  in  writing  on  a  form 
approved  by  the  commissioner  of  community  health.  (Code  1981, 
§  31-7-176.1,  enacted  by  Ga.  L.  1992,  p.  1392,  §  2;  Ga.  L.  2009,  p.  453, 
§  1-6/HB  228.) 


Law  reviews.  —  For  note  on  the  1992 
enactment  of  this  Code  section,  see  9  Ga. 
St.  U.L.  Rev.  265  (1992). 


31-7-177.  Inpatient  beds. 


Since  hospice  care  is  primarily  provided  at  home,  licensure  shall  not 
be  determined  solely  on  the  number  of  inpatient  beds  needed  for 
service.  Inpatient  beds  under  contract  to  a  hospice  program  may  be 
used  by  the  hospice  when  needed  but  may  remain  otherwise  available 
to  the  inpatient  unit  at  other  times  without  a  change  in  licensing.  (Code 
1981,  §  31-7-177,  enacted  by  Ga.  L.  1983,  p.  1317,  §  2.) 

31-7-178.  Inspection. 


The  department  shall  periodically  inspect  each  hospice  for  which  a 
license  has  been  issued  to  ensure  that  the  licensee  is  providing  quality 
care  to  its  patients;  provided,  however,  that  a  hospice  shall  be  exempt 
from  additional  on-site  licensure  inspection  if  certified  in  accordance 
with  federal  regulations  governing  hospices.  (Code  1981,  §  31-7-178 
enacted  by  Ga.  L.  1983,  p.  1317,  §  2;  Ga.  L.  1991,  p.  94,  §  31.) 

31-7-179.  Certificate  of  need  not  required. 

Where  a  hospice  has  obtained  a  license  from  the  department,  there 
shall  be  no  requirement  that  the  hospice  obtain  a  certificate  of  need  in 
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order  to  provide  any  hospice  care.  (Code  1981,  §  31-7-179,  enacted  by 
Ga.  L.  1983,  p.  1317,  §  2.) 


ARTICLE  10 

HOSPITAL  FINANCING  AUTHORITY 


31-7-190  through  31-7-208. 

Reserved.  Repealed  by  Ga.  L.  1993,  p.  738,  §  19,  effective  April  9, 
1993. 

Editor’s  notes.  —  This  article  was 
based  on  Ga.  L.  1984,  p.  1654,  §  1;  Ga.  L. 

1985,  p.  149,  §  31;  Ga.  L.  1986,  p.  1519, 

§§  1-5;  Ga.  L.  1987,  p.  3,  §  31;  Ga.  L. 

ARTICLE  11 

FACILITY  LICENSING  AND  EMPLOYEE  RECORDS  CHECKS 


1990,  p.  894,  §§  1-11;  Ga.  L.  1991,  p.  94, 
§  31;  and  Ga.  L.  1992,  p.  1323,  §§  1,  1.5, 
2. 


Cross  references.  —  Records  check 
requirements  for  licensing  of  personal 
care  homes,  private  home  care  providers, 
community  living  arrangements,  and 
child  welfare  agencies,  §  49-2-14.1. 

Administrative  rules  and  regula¬ 
tions.  —  Schedule  of  fees  for  fingerprint 
records  check,  Official  Compilation  of  the 
Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Human  Re- 

31-7-250.  Definitions. 

As  used  in  this  article,  the  term 

(1)  “Conviction”  means  a  finding  or  verdict  of  guilty  or  a  plea  of 
guilty  regardless  of  whether  an  appeal  of  the  conviction  has  been 
sought. 

(2)  “Crime”  means  commission  of  any  of  the  following  offenses: 

(A)  A  violation  of  Code  Section  16-5-21,  relating  to  aggravated 
assault; 

(B)  A  violation  of  Code  Section  16-5-24,  relating  to  aggravated 
battery; 

(C)  A  violation  of  Code  Section  16-6-1,  relating  to  rape; 

(D)  A  felony  violation  of  Code  Section  16-8-2,  relating  to  theft  by 
taking; 


sources  (now  the  Department  of  Commu¬ 
nity  Health  for  these  purposes),  Adminis¬ 
tration,  Chapter  290-1-5. 

Enforcement  of  licensing  requirements, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Human  Resources  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes),  Administration,  Chapter 
290-1-6. 
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(E)  A  felony  violation  of  Code  Section  16-8-3,  relating  to  theft  by 
deception; 

(F)  A  felony  violation  of  Code  Section  16-8-4,  relating  to  theft  by 
conversion; 

(G)  A  felony  violation  of  Code  Section  16-9-1; 

(H)  A  violation  of  Code  Section  16-5-1,  relating  to  murder  and 
felony  murder; 

(I)  A  violation  of  Code  Section  16-4-1,  relating  to  criminal 
attempt  as  it  concerns  attempted  murder; 

( J)  A  violation  of  Code  Section  16-8-40,  relating  to  robbery; 

(K)  A  violation  of  Code  Section  16-8-41,  relating  to  armed 
robbery; 

(L)  A  violation  of  Chapter  13  of  Title  16,  relating  to  controlled 
substances; 

(M)  A  violation  of  Code  Section  16-5-23.1,  relating  to  battery; 

(N)  A  violation  of  Code  Section  16-6-5.1,  relating  to  sexual 
assault  against  a  person  in  custody; 

(O)  A  violation  of  Code  Section  30-5-8,  relating  to  abuse,  neglect, 
or  exploitation  of  a  disabled  adult  or  elder  person; 

(P)  Any  other  offense  committed  in  another  jurisdiction  which,  if 
committed  in  this  state,  would  be  deemed  to  be  such  a  crime 
without  regard  to  its  designation  elsewhere;  or 

(Q)  Any  other  criminal  offense  as  determined  by  the  department 
and  established  by  rule  adopted  pursuant  to  Chapter  13  of  Title  50, 
the  “Georgia  Administrative  Procedure  Act,”  that  would  indicate 
the  unfitness  of  an  individual  to  provide  care  to  or  be  in  contact 
with  persons  residing  in  a  facility. 

(3)  “Criminal  record”  means  any  of  the  following: 

(A)  Conviction  of  a  crime; 

(B)  Arrest,  charge,  and  sentencing  for  a  crime  where: 

(i)  A  plea  of  nolo  contendere  was  entered  to  the  charge; 

(ii)  First  offender  treatment  without  adjudication  of  guilt 

pursuant  to  the  charge  was  granted;  or 

(iii)  Adjudication  or  sentence  was  otherwise  withheld  or  not 

entered  on  the  charge;  or 

(C)  Arrest  and  being  charged  for  a  crime  if  the  charge  is  pending, 
unless  the  time  for  prosecuting  such  crime  has  expired  pursuant  to 
Chapter  3  of  Title  17. 
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(3.1)  “Department”  means  the  Department  of  Community  Health. 

(4)  “Director”  means  the  chief  administrative  or  executive  officer  or 
manager. 

(5)  “Employee”  means  any  person,  other  than  a  director,  utilized  by 
a  personal  care  home  to  provide  personal  services  to  any  resident  on 
behalf  of  the  personal  care  home  or  to  perform  at  any  facilities  of  the 
personal  care  home  any  duties  which  involve  personal  contact  be¬ 
tween  that  person  and  any  paying  resident  of  the  personal  care  home. 

(6)  “Facility”  means  real  property  of  a  personal  care  home  where 
residents  reside. 

(7)  “Fingerprint  records  check  determination”  means  a  satisfac¬ 
tory  or  unsatisfactory  determination  by  the  department  based  upon  a 
records  check  comparison  of  GCIC  information  with  fingerprints  and 
other  information  in  a  records  check  application. 

(8)  “GCIC”  means  the  Georgia  Crime  Information  Center  estab¬ 
lished  under  Article  2  of  Chapter  3  of  Title  35. 

(9)  “GCIC  information”  means  criminal  history  record  information 
as  defined  in  Code  Section  35-3-30. 

(10)  “License”  means  the  permit  or  document  issued  by  the  depart¬ 
ment  to  authorize  the  personal  care  home  to  which  it  is  issued  to 
operate  a  facility  under  this  chapter. 

(11)  “Personal  care  home”  or  “home”  means  a  home  required  to  be 
licensed  or  permitted  under  Code  Section  31-7-12  or  an  assisted 
living  community  as  defined  in  Code  Section  31-7-12.2. 

(11.1)  “Personal  services”  includes,  but  is  not  limited  to,  individual 
assistance  with  or  supervision  of  self-administered  medication  and 
essential  activities  of  daily  living  such  as  eating,  bathing,  grooming, 
dressing,  and  toileting. 

(12)  “Preliminary  records  check  application”  means  an  application 
for  a  preliminary  records  check  determination  on  forms  provided  by 
the  department. 

(13)  “Preliminary  records  check  determination”  means  a  satisfac¬ 
tory  or  unsatisfactory  determination  by  the  department  based  only 
upon  a  comparison  of  GCIC  information  with  other  than  fingerprint 
information  regarding  the  person  upon  whom  the  records  check  is 
being  performed. 

(14)  “Records  check  application”  means  two  sets  of  classifiable 
fingerprints,  a  records  search  fee  to  be  established  by  the  department 
by  rule  and  regulation,  payable  in  such  form  as  the  department  may 
direct  to  cover  the  cost  of  a  fingerprint  records  check  under  this 
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article,  and  an  affidavit  by  the  applicant  disclosing  the  nature  and 
date  of  any  arrest,  charge,  or  conviction  of  the  applicant  for  the 
violation  of  any  law,  except  for  motor  vehicle  parking  violations, 
whether  or  not  the  violation  occurred  in  this  state,  and  such  addi¬ 
tional  information  as  the  department  may  require. 

(15)  “Regular  license”  means  a  permit  which  will  remain  in  effect 
for  the  personal  care  home,  until  and  unless  the  facility  ceases  to 
operate  or  revocation  proceedings  are  commenced. 

(16)  “Satisfactory  determination”  means  a  written  determination 
that  a  person  for  whom  a  records  check  was  performed  was  found  to 
have  no  criminal  record. 

(17)  “Temporary  license”  means  a  provisional  permit  which  expires 
six  months  or  12  months  from  the  date  of  issuance,  unless  extended 
for  good  cause  by  the  department. 

(18)  “Unsatisfactory  determination”  means  a  written  determina¬ 
tion  that  a  person  for  whom  a  records  check  was  performed  has  a 
criminal  record.  (Code  1981,  §  31-7-250,  enacted  by  Ga.  L.  1985,  p. 
952,  §  2;  Ga.  L.  1986,  p.  822,  §  1;  Ga.  L.  1994,  p.  1359,  §  1;  Ga.  L. 
2002,  p.  942,  §  1;  Ga.  L.  2008,  p.  12,  §  2-19/SB  433;  Ga.  L.  2011,  p. 
227,  §  17/SB  178;  Ga.  L.  2012,  p.  351,  §  4/HB  1110;  Ga.  L.  2012,  p. 
899,  §  8-12/HB  1176.) 


The  2011  amendment,  effective  July 
1,  2011,  added  “or  an  assisted  living  com¬ 
munity  as  defined  in  Code  Section 
31-7-12.2”  at  the  end  of  paragraph  (11). 

The  2012  amendments.  —  The  first 
2012  amendment,  effective  July  1,  2012, 
in  paragraph  (2),  deleted  “or”  at  the  end  of 
subparagraph  (O),  substituted  “;  or”  for 
the  period  at  the  end  of  subparagraph  (P), 
and  added  subparagraph  (Q).  The  second 
2012  amendment,  effective  July  1,  2012, 
substituted  the  present  provisions  of  sub- 
paragraph  (2)(G)  for  the  former  provi¬ 
sions,  which  read:  “A  violation  of  Code 
Section  16-9-1  or  16-9-2,  relating  to  forg¬ 
ery  in  the  first  and  second  degree,  respec¬ 
tively;”. 


Editor’s  notes.  —  Ga.  L.  2012,  p.  899, 
§  9-l(a)/HB  1176,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides:  “This  Act  shall 
become  effective  on  July  1,  2012,  and  shall 
apply  to  offenses  which  occur  on  or  after 
that  date.  Any  offense  occurring  before 
July  1,  2012,  shall  be  governed  by  the 
statute  in  effect  at  the  time  of  such  offense 
and  shall  be  considered  a  prior  conviction 
for  the  purpose  of  imposing  a  sentence 
that  provides  for  a  different  penalty  for  a 
subsequent  conviction  for  the  same  type  of 
offense,  of  whatever  degree  or  level,  pur¬ 
suant  to  this  Act.” 


31-7-251.  New  facility  licensing;  facility  directors. 


On  and  after  July  1,  1985,  an  applicant  for  a  new  license  shall  have 
a  separate  license  for  each  new  facility  in  this  state  owned  or  operated 
by  that  applicant  and  shall  have  a  separate  director  for  each  such 
facility.  (Code  1981,  §  31-7-251,  enacted  by  Ga.  L.  1985,  p.  952,  §  2.) 
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31-7-252.  Director  records  check  applications  and  employee 
preliminary  records  check  applications;  satisfactory 
alternative  evidence;  contracts  for  records  check  de¬ 
terminations. 

Accompanying  any  application  for  a  new  license  for  a  facility,  the 
applicant  shall  furnish  to  the  department  a  records  check  application 
and  a  preliminary  records  check  application  for  the  director  of  such 
facility.  In  lieu  of  such  records  check  applications,  the  applicant  may 
submit  evidence,  satisfactory  to  the  department,  that  within  the 
immediately  preceding  12  months  the  director  received  a  satisfactory 
fingerprint  records  check  determination.  The  department  shall  contract 
either  with  GCIC  or  other  appropriate  law  enforcement  agencies  which 
have  access  to  GCIC  information  to  perform  itself  or  have  those 
agencies  perform  for  the  department  a  preliminary  records  check  for 
each  records  check  application  submitted  thereto  by  the  department; 
and  the  department  shall  make  a  written  determination  based  upon 
that  records  check.  (Code  1981,  §  31-7-252,  enacted  by  Ga.  L.  1985,  p. 
952,  §  2;  Ga.  L.  2002,  p.  942,  §  2.) 

31-7-253.  Written  notification  as  to  department’s  preliminary 
records  check  determinations;  effect  of  unsatisfactory 
determinations;  issuance  of  temporary  licenses. 

After  being  furnished  the  required  records  check  applications  under 
Code  Section  31-7-252,  the  department  shall  notify  in  writing  the 
license  applicant  as  to  each  person  for  whom  an  application  was 
received  regarding  whether  the  department’s  determination  as  to  that 
person’s  preliminary  records  check  was  satisfactory  or  unsatisfactory.  If 
the  preliminary  records  check  determination  was  satisfactory  as  to  the 
director  of  the  facility,  that  applicant  may  be  issued  a  temporary  license 
for  that  facility  if  the  applicant  otherwise  qualifies  for  a  license  under 
Article  1  of  this  chapter.  If  the  determination  was  unsatisfactory  as  to 
the  director  of  the  facility,  the  applicant  shall  designate  another 
director  for  that  facility  after  receiving  notification  of  the  determination 
and  proceed  under  Code  Section  31-7-252  and  this  Code  section  to 
obtain  a  preliminary  records  check  for  that  newly  designated  director. 
The  applicant  may  not  be  issued  a  temporary  license  for  that  facility 
until  the  department  has  determined  under  the  procedures  of  Code 
Section  31-7-252  and  this  Code  section  that  the  director  has  a  satisfac¬ 
tory  preliminary  records  check  determination.  (Code  1981,  §  31-7-253, 
enacted  by  Ga.  L.  1985,  p.  952,  §  2;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  2002, 
p.  942,  §  3.) 
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31-7-254.  Transmission  of  director’s  fingerprints  to  Georgia 
Crime  Information  Center  for  review;  notification  to 
department  of  findings. 

After  issuing  a  temporary  license  based  upon  a  satisfactory  prelimi¬ 
nary  records  check  determination  of  the  director  under  Code  Section 
31-7-253,  the  department  shall  transmit  to  GCIC  both  sets  of  finger¬ 
prints  and  the  records  search  fee  from  that  director  s  records  check 
application.  Upon  receipt  thereof,  GCIC  shall  promptly  transmit  one 
set  of  fingerprints  to  the  Federal  Bureau  of  Investigation  for  a  search  of 
bureau  records  and  an  appropriate  report  and  shall  retain  the  other  set 
and  promptly  conduct  a  search  of  its  records  and  records  to  which  it  has 
access.  Within  75  days  after  receiving  fingerprints  acceptable  to  GCIC, 
the  application,  and  fee,  GCIC  shall  notify  the  department  in  writing  of 
any  derogatory  finding,  including  but  not  limited  to  any  criminal 
record,  of  the  fingerprint  records  check  or  if  there  is  no  such  finding. 
(Code  1981,  §  31-7-254,  enacted  by  Ga.  L.  1985,  p.  952,  §  2;  Ga.  L. 
2002,  p.  942,  §  4.) 

31-7-255.  Issuance  of  regular  licenses. 

After  receiving  a  GCIC  notification  regarding  a  director’s  fingerprint 
records  check  under  Code  Section  31-7-254,  the  department  shall  make 
a  determination  based  thereon  and  notify  in  writing  the  license 
applicant  as  to  whether  that  records  check  was  satisfactory  or  unsat¬ 
isfactory.  If  the  fingerprint  records  check  determination  was  satisfac¬ 
tory  as  to  the  director  of  the  facility,  that  applicant  may  be  issued  a 
regular  license  for  that  facility  If  the  fingerprint  records  check  deter¬ 
mination  was  unsatisfactory  as  to  the  director  of  the  facility,  after 
receiving  notification  of  that  determination,  that  applicant  shall  desig¬ 
nate  another  director  for  such  facility,  for  which  director  the  applicant 
has  not  received  or  made  an  unsatisfactory  preliminary  or  fingerprint 
records  check  determination,  and  proceed  under  the  requirements  of 
Code  Sections  31-7-252  through  31-7-254  and  this  Code  section  to 
obtain  a  preliminary  records  check  and  fingerprint  records  check 
determination  for  the  newly  designated  director.  The  applicant  may  not 
be  issued  a  regular  license  for  that  facility  until  the  director  has  a 
satisfactory  fingerprint  records  check  determination.  (Code  1981, 
§  31-7-255,  enacted  by  Ga.  L.  1985,  p.952,  §  2;  Ga.  L.  1991,  p.  94,  §  31; 
Ga.  L.  2002,  p.  942,  §  5.) 

31-7-256.  Expiration  of  facility  licenses  issued  prior  to  July  1, 
1985;  issuance  of  temporary  or  regular  licenses. 

Reserved.  Repealed  by  Ga.  L.  2002,  p.  942,  §  6,  effective  July  1,  2002. 
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Editor’s  notes.  —  This  Code  section 
was  based  on  Code  1981,  §  31-7-256,  en¬ 
acted  by  Ga.  L.  1985,  p.  952,  §  2. 

31-7-257.  Procedure  upon  issuance  of  temporary  licenses. 

Reserved.  Repealed  by  Ga.  L.  2002,  p.  942,  §  7,  effective  July  1,  2002. 

Editor’s  notes.  —  This  Code  section 
was  based  on  Code  1981,  §  31-7-257,  en¬ 
acted  by  Ga.  L.  1985,  p.  952,  §  2. 

31-7-258.  Change  of  facility  director;  notification  to  depart¬ 
ment;  effect  of  department  determination. 

(a)  If  the  director  of  a  facility  which  has  been  issued  a  regular  license 
ceases  to  be  the  director  of  that  facility,  the  licensee  shall  thereupon 
designate  a  new  director.  After  such  change,  the  licensee  of  that  facility 
shall  notify  the  department  of  such  change  and  of  any  additional 
information  the  department  may  require  regarding  the  newly  desig¬ 
nated  director  of  that  facility.  Such  information  shall  include  but  not  be 
limited  to  any  information  the  licensee  may  have  regarding  preliminary 
or  fingerprint  records  check  determinations  regarding  that  director. 
After  receiving  a  change  of  director  notification,  the  department  shall 
make  a  written  determination  from  the  information  furnished  with 
such  notification  and  the  department’s  own  records  as  to  whether  a 
satisfactory  or  unsatisfactory  preliminary  or  fingerprint  records  check 
determination  has  ever  been  made  for  the  newly  designated  director.  If 
the  department  determines  that  such  director  within  12  months  prior 
thereto  has  had  a  satisfactory  fingerprint  records  check  determination, 
such  determination  shall  be  deemed  to  be  a  satisfactory  fingerprint 
records  check  determination  as  to  that  director.  The  license  of  that 
facility  shall  not  be  adversely  affected  by  that  change  in  director  and 
the  licensee  shall  be  so  notified. 

(b)  If  the  department  determines  under  subsection  (a)  of  this  Code 
section  that  there  has  ever  been  an  unsatisfactory  preliminary  or 
fingerprint  records  check  determination  of  the  newly  designated  direc¬ 
tor,  the  personal  care  home  and  that  director  shall  be  notified  thereof. 
The  license  for  that  director’s  facility  shall  be  indefinitely  suspended 
unless  the  personal  care  home  designates  another  director  for  whom  it 
has  not  received  or  made  an  unsatisfactory  preliminary  or  fingerprint 
records  check  determination  and  proceeds  pursuant  to  the  provisions  of 
this  Code  section  relating  to  a  change  of  director. 

(c)  If  the  department  determines  under  subsection  (a)  of  this  Code 
section  that  there  has  been  no  fingerprint  records  check  determination 
regarding  the  newly  designated  director  within  the  immediately  pre¬ 
ceding  12  months,  the  department  shall  so  notify  the  personal  care 
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home.  The  personal  care  home  shall  furnish  to  the  department  the 
records  check  application  of  the  newly  designated  director  or  the  license 
of  that  facility  shall  be  indefinitely  suspended.  If  that  records  check 
application  is  so  received,  unless  the  department  has  within  the 
immediately  preceding  12  months  made  a  satisfactory  preliminary 
records  check  determination  regarding  the  newly  designated  director, 
the  department  shall  perform  a  preliminary  records  check  and  deter¬ 
mination  of  the  newly  designated  director;  and  the  applicant  and  that 
director  shall  be  notified  thereof.  If  that  determination  is  unsatisfac¬ 
tory,  the  provisions  of  subsection  (b)  of  this  Code  section  regarding 
procedures  after  notification  shall  apply.  If  that  determination  is 
satisfactory,  the  department  shall  perform  a  fingerprint  records  check 
and  determination  for  that  director  as  provided  in  Code  Sections 
31-7-254  and  31-7-255.  If  that  determination  is  satisfactory,  the  per¬ 
sonal  care  home  and  director  for  whom  the  determination  was  made 
shall  be  so  notified,  and  the  license  for  the  facility  at  which  that  person 
is  the  newly  designated  director  shall  not  be  adversely  affected  by  that 
change  of  director.  If  that  determination  is  unsatisfactory,  the  provi¬ 
sions  of  subsection  (b)  of  this  Code  section  shall  apply.  (Code  1981, 

§  31-7-258,  enacted  by  Ga.  L.  1985,  p.  952,  §  2.) 

31-7-259.  Preliminary  records  check  determination;  suspension 
or  revocation  of  license;  refusal  to  issue  regular  li¬ 
cense;  fingerprint  check;  employment  history;  direc¬ 
tor’s  criminal  liability;  exempt  employees;  mitigating 
factors  in  criminal  records  check;  civil  penalty. 

(a)  Before  a  person  may  become  a  director  of  any  facility  that  has 
received  either  a  temporary  or  regular  license,  that  facility  shall  require 
that  person  to  furnish  to  the  department  a  preliminary  records  check 
application  and  a  records  check  application  and  the  department  shall, 
under  the  procedures  of  Code  Sections  31-7-252  and  31-7-253,  make  a 
preliminary  records  check  determination  and  send  notice  thereof  to  the 
facility  and  director  prior  to  the  director  beginning  work.  If  the 
preliminary  records  check  is  unsatisfactory,  the  facility  shall  not  hire 
the  director.  If  the  subsequent  fingerprint  records  check  determination 
is  unsatisfactory,  the  facility  shall  take  such  steps  as  are  necessary  so 
that  such  person  is  no  longer  the  director  of  the  facility. 

(b)  Before  a  person  may  become  an  employee  of  a  facility,  each 
potential  employee  of  a  facility  shall  request  a  criminal  record  check 
from  a  local  law  enforcement  agency  and  submit  the  results  of  the 
criminal  record  check  to  the  facility.  The  personal  care  home  shall  be 
authorized  to  rely  on  written  information  received  from  a  local  law 
enforcement  agency,  GCIC,  or  other  official  agency  to  determine 
whether  the  applicant  for  employment  has  a  criminal  record.  A  personal 
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care  home  shall  not  employ  a  person  with  an  unsatisfactory  determi¬ 
nation. 

(c)  In  addition,  where  an  applicant  for  employment  at  a  personal  care 
home  has  not  been  a  resident  of  the  state  for  a  period  of  three  years 
preceding  the  date  of  application  for  employment,  the  personal  care 
home  shall  attempt  to  obtain  a  criminal  record  check  from  the  local  law 
enforcement  agency  of  the  applicant’s  previous  state  of  residence.  If  the 
local  criminal  record  check  from  either  the  applicant’s  previous  state  of 
residence  or  this  state  indicates  multistate  offender  status,  the  personal 
care  home  shall  not  employ  the  applicant  until  a  determination  is  made 
as  to  whether  the  applicant  has  a  criminal  record.  If  the  personal  care 
home  elects  to  determine  the  nature  of  the  criminal  activity,  the 
personal  care  home  shall  transmit  the  preliminary  records  check 
application  and  the  records  check  application  on  behalf  of  the  potential 
employee  to  the  department  for  processing  through  the  GCIC.  A 
personal  care  home  shall  not  employ  a  person  with  an  unsatisfactory 
determination. 

(d)  If  the  personal  care  home  is  unable  to  obtain  a  criminal  record 
check  from  the  local  law  enforcement  agency  of  the  applicant’s  previous 
state  of  residence,  it  shall  transmit  a  records  check  application  to  the 
department  which  shall  process  the  application  through  the  GCIC.  A 
personal  care  home  shall  not  employ  a  person  with  an  unsatisfactory 
determination. 

(e)  The  fee  for  a  criminal  records  check  under  this  Code  section  shall 
be  no  greater  than  the  actual  cost  of  processing  the  request  and  shall  be 
paid  by  the  personal  care  home  or  by  the  applicant  for  employment.  The 
law  enforcement  agency  of  this  state  receiving  the  request  shall 
perform  a  criminal  record  check  for  a  personal  care  home  within  a 
reasonable  time  but  in  any  event  within  a  period  not  to  exceed  three 
days  of  receiving  the  request. 

(f)  Each  application  form  provided  by  the  employer  to  the  applicant 
for  employment  shall  conspicuously  state  the  following:  “FOR  THIS 
TYPE  OF  EMPLOYMENT,  STATE  LAW  REQUIRES  A  CRIMINAL 
RECORD  CHECK  AS  A  CONDITION  OF  EMPLOYMENT.” 

(g)  Both  temporary  and  regular  licenses  are  subject  to  suspension  or 
revocation  or  the  department  may  refuse  to  issue  a  regular  license  if  a 
person  becomes  a  director  or  employee  subsequent  to  the  granting  of  a 
license  and  that  person  does  not  undergo  the  records  checks  applicable 
to  that  director  or  employee  and  receive  a  satisfactory  determination. 

(h)  After  the  issuance  of  a  regular  or  temporary  license,  the  depart¬ 
ment  may  require  a  fingerprint  records  check  on  any  director  or 
employee  to  confirm  identification  for  records  search  purposes,  or  when 
subsequent  to  a  preliminary  records  check,  the  department  has  reason 
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to  believe  that  the  director  or  employee  has  a  criminal  record.  The 
department  may  require  a  fingerprints  record  check  on  any  director  or 
employee  during  the  course  of  an  abuse  investigation  involving  the 
director  or  employee.  In  such  instances,  the  department  shall  require 
the  director  or  employee  to  furnish  two  full  sets  of  fingerprints  which 
the  department  shall  submit  to  the  GCIC  together  with  appropriate 
fees  collected  from  the  director  or  employee  or  personal  care  home. 
Upon  receipt  thereof,  the  GCIC  shall  promptly  transmit  one  set  of 
fingerprints  to  the  Federal  Bureau  of  Investigation  for  a  search  of 
bureau  records  and  an  appropriate  report  and  retain  the  other  set  and 
promptly  conduct  a  search  of  its  records  and  records  to  which  it  has 
access.  The  GCIC  shall  notify  the  department  in  writing  of  any 
derogatory  finding,  including  but  not  limited  to  any  criminal  record 
obtained  through  the  fingerprint  record  check  or  if  there  is  no  such 
finding.  Where  the  department  determines  that  the  director  or  em¬ 
ployee  has  a  criminal  record,  the  department  shall  notify  the  facility  of 
the  unsatisfactory  determination  and  the  facility  shall  take  such  steps 
as  are  necessary  so  that  such  person  is  no  longer  the  director  or  an 
employee  of  the  facility. 

(i)  No  personal  care  home  may  have  any  person  as  an  employee  after 
July  1,  2002,  unless  there  is  on  file  in  the  personal  care  home  an 
employment  history  for  that  person  and  a  satisfactory  determination 
that  the  person  does  not  have  a  criminal  record. 

(j)  Except  as  provided  in  subsection  (1)  of  this  Code  section,  a  director 
of  a  facility  having  an  employee  whom  that  director  knows  or  should 
reasonably  know  to  have  a  criminal  record,  as  defined  in  Code  Section 
31-7-250,  shall  be  guilty  of  a  misdemeanor. 

(k)  The  provisions  of  this  Code  section  shall  not  apply  to  a  member  of 
the  administrative  staff  or  an  applicant  for  an  administrative  staff 
position  of  a  personal  care  home  whose  duties  do  not  include  manage¬ 
ment  of  resident  funds  or  personal  contact  between  that  person  and  any 
paying  resident  of  the  home. 

(l)  Where  a  personal  care  home  determines  that  an  applicant  for 
employment  has  a  criminal  record  but  there  are  matters  in  mitigation 
of  the  criminal  record,  no  physical  harm  was  done  to  the  victim,  and  the 
personal  care  home  would  like  to  hire  the  applicant,  the  personal  care 
home  may  submit  an  application  for  a  preliminary  records  check  to  the 
department  on  behalf  of  the  potential  employee  on  forms  provided  by 
the  department.  The  personal  care  home  shall  not  hire  the  potential 
employee  to  work  in  the  home  until  the  personal  care  home  receives 
notification  from  the  department  that  the  applicant  either  has  a 
satisfactory  criminal  record  check  or  an  administrative  law  judge  has 
determined  that  the  applicant  is  authorized  to  work  in  a  personal  care 
home. 
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(m)  Except  as  provided  in  subsection  (1)  of  this  Code  section,  a 
personal  care  home  that  hires  an  applicant  for  employment  with  a 
criminal  record  is  in  violation  of  licensing  requirements  and  the 
department  is  authorized  to  impose  a  civil  penalty  pursuant  to  the 
authority  granted  it  under  the  rules  and  regulations  for  the  enforce¬ 
ment  of  licensing  requirements.  (Code  1981,  §  31-7-259,  enacted  by  Ga. 
L.  1985,  p.  952,  §  2;  Ga.  L.  2002,  p.  942,  §  8.) 

Code  Commission  notes.  —  Pursuant  quest”  in  the  first  sentence  in  subsection 
to  Code  Section  28-9-5,  in  2002,  a  comma  (e). 
was  deleted  following  “processing  the  re- 

31 -7-260.  Cooperation  of  Georgia  Crime  Information  Center 
and  law  enforcement  agencies  with  department;  lia¬ 
bility  for  misuse  or  attempted  misuse  of  information. 

(a)  GCIC  and  law  enforcement  agencies  which  have  access  to  GCIC 
information  shall  cooperate  with  the  department  in  performing  prelim¬ 
inary  and  fingerprint  records  checks  required  under  this  chapter  and 
shall  provide  such  information  so  required  for  such  records  checks 
notwithstanding  any  other  law  to  the  contrary  and  may  charge  reason¬ 
able  fees  therefor. 

(b)  Any  person  who  knowingly  and  under  false  pretenses  requests, 
obtains,  or  attempts  to  obtain  GCIC  information  otherwise  authorized 
to  be  obtained  pursuant  to  this  chapter,  or  who  knowingly  communi¬ 
cates  or  attempts  to  communicate  such  information  obtained  pursuant 
to  this  article  to  any  person  or  entity  except  in  accordance  with  this 
article,  or  who  knowingly  uses  or  attempts  to  use  such  information 
obtained  pursuant  to  this  article  for  any  purpose  other  than  as 
authorized  by  this  article  shall  be  fined  not  more  than  $5,000.00, 
imprisoned  for  not  more  than  two  years,  or  both.  (Code  1981, 
§  31-7-260,  enacted  by  Ga.  L.  1985,  p.  952,  §  2.) 

31-7-261.  Liability  for  claims  in  connection  with  dissemination 
of  information  or  determination  based  thereon. 

(a)  Neither  GCIC,  the  department,  any  county  board  of  health,  any 
law  enforcement  agency,  nor  the  employees  of  any  such  entities  shall  be 
responsible  for  the  accuracy  of  information  or  have  any  liability  for 
defamation,  invasion  of  privacy,  negligence,  or  any  other  claim  in 
connection  with  any  dissemination  of  information  or  determination 
based  thereon  pursuant  to  this  article. 

(b)  A  facility,  its  director,  and  its  employees  shall  have  no  liability  for 
defamation,  invasion  of  privacy,  or  any  other  claim  based  upon  good 
faith  action  thereby  pursuant  to  the  requirements  of  this  article.  (Code 
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1981,  §  31-7-261,  enacted  by  Ga.  L.  1985,  p.  952,  §  2;  Ga.  L.  1986,  p. 
509,  §  1.) 

Code  Commission  notes.  —  Pursuant  Pursuant  to  Code  Section  28-9-5,  in 
to  Code  Section  28-9-5,  in  1986,  “or”  was  1996,  the  hyphen  was  deleted  from  “good 
substituted  for  “nor”  following  “accuracy  faith”  in  subsection  (b). 
of  information”  in  subsection  (a). 

31-7-262.  Supplemental  nature  of  requirements  of  this  article. 

The  requirements  of  this  article  are  supplemental  to  any  require¬ 
ments  for  a  license  imposed  by  Article  1  of  this  chapter.  (Code  1981, 
§  31-7-262,  enacted  by  Ga.  L.  1985,  p.  952,  §  2.) 

31-7-263.  Contested  cases  for  purposes  of  the  "Georgia  Admin¬ 
istrative  Procedure  Act.” 

A  determination  by  the  department  regarding  preliminary  or  finger¬ 
print  records  checks  under  this  article  or  any  action  by  the  department 
revoking,  suspending,  or  refusing  to  grant  or  renew  a  license  based 
upon  such  determination  shall  constitute  a  contested  case  for  purposes 
of  Chapter  13  of  Title  50,  the  “Georgia  Administrative  Procedure  Act,” 
except  that  any  hearing  required  to  be  held  pursuant  thereto  may  be 
held  reasonably  expeditiously  after  such  determination  or  action  by  the 
department.  It  is  expressly  provided  that  upon  motion  from  any  party, 
the  hearing  officer  may,  in  his  discretion,  consider  matters  in  mitigation 
of  any  conviction,  provided  the  hearing  officer  examines  the  circum¬ 
stances  of  the  case  and  makes  an  independent  finding  that  no  physical 
harm  was  done  to  a  victim  and  also  examines  the  character  and 
employment  history  since  the  conviction  and  determines  that  there  is 
no  propensity  for  cruel  behavior  or  behavior  involving  moral  turpitude 
on  the  part  of  the  person  making  a  motion  for  an  exception  to  sanctions 
normally  imposed.  If  the  hearing  officer  deems  a  hearing  to  be  appro¬ 
priate,  he  will  also  notify  at  least  30  days  prior  to  such  hearing  the  office 
of  the  prosecuting  attorney  who  initiated  the  prosecution  of  the  case  in 
question  in  order  to  allow  the  prosecutor  to  object  to  a  possible 
determination  that  the  conviction  would  not  be  a  bar  for  the  grant  or 
continuation  of  a  license  or  employment  as  contemplated  within  this 
title.  If  objections  are  made,  the  hearing  officer  will  take  such  objections 
into  consideration  in  considering  the  case.  If  the  hearing  officer  deter¬ 
mines  that  no  hearing  in  mitigation  is  justified,  or,  if  after  the  hearing, 
rules  against  the  party  seeking  mitigation,  then  in  either  of  those 
events  the  hearing  officer’s  determinations  shall  be  conclusive  and  final 
and  not  subject  to  further  review.  (Code  1981,  §  31-7-263,  enacted  by 
Ga.  L.  1985,  p.  952,  §  2;  Ga.  L.  1991,  p.  721,  §  1.) 
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Law  reviews.  —  For  note  on  1991 
amendment  of  this  Code  section,  see  8  Ga. 

St.  U.L.  Rev.  74  (1992). 

31-7-264.  Regulatory  power  of  department. 

The  department  is  authorized  to  provide  by  regulation  for  the 
administration  of  this  article.  (Code  1981,  §  31-7-264,  enacted  by  Ga.  L. 
1985,  p.  952,  §  2.) 

31-7-265.  Facility  licensing  and  employee  records  checks  for 
personal  care  homes  transferred  to  Department  of 
Community  Health. 

(a)  Effective  July  1,  2009,  all  matters  relating  to  facility  licensing 
and  employee  records  checks  for  personal  care  homes  pursuant  to  this 
article  shall  be  transferred  from  the  Department  of  Human  Resources 
(now  known  as  the  Department  of  Human  Services)  to  the  Department 
of  Community  Health. 

(b)  The  Department  of  Community  Health  shall  succeed  to  all  rules, 
regulations,  policies,  procedures,  and  administrative  orders  of  the 
Department  of  Human  Resources  that  are  in  effect  on  June  30,  2009,  or 
scheduled  to  go  into  effect  on  or  after  July  1,  2009,  and  which  relate  to 
the  functions  transferred  to  the  Department  of  Community  Health 
pursuant  to  this  Code  section  and  shall  further  succeed  to  any  rights, 
privileges,  entitlements,  obligations,  and  duties  of  the  Department  of 
Human  Resources  that  are  in  effect  on  June  30,  2009,  which  relate  to 
the  functions  transferred  to  the  Department  of  Community  Health 
pursuant  to  this  Code  section.  Such  rules,  regulations,  policies,  proce¬ 
dures,  and  administrative  orders  shall  remain  in  effect  until  amended, 
repealed,  superseded,  or  nullified  by  the  Department  of  Community 
Health  by  proper  authority  or  as  otherwise  provided  by  law. 

(c)  The  rights,  privileges,  entitlements,  and  duties  of  parties  to 
contracts,  leases,  agreements,  and  other  transactions  entered  into 
before  July  1,  2009,  by  the  Department  of  Human  Resources  which 
relate  to  the  functions  transferred  to  the  Department  of  Community 
Health  pursuant  to  this  Code  section  shall  continue  to  exist;  and  none 
of  these  rights,  privileges,  entitlements,  and  duties  are  impaired  or 
diminished  by  reason  of  the  transfer  of  the  functions  to  the  Department 
of  Community  Health.  In  all  such  instances,  the  Department  of  Com¬ 
munity  Health  shall  be  substituted  for  the  Department  of  Human 
Resources,  and  the  Department  of  Community  Health  shall  succeed  to 
the  rights  and  duties  under  such  contracts,  leases,  agreements,  and 
other  transactions. 

(d)  All  persons  employed  by  the  Department  of  Human  Resources  in 
capacities  which  relate  to  the  functions  transferred  to  the  Department 
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of  Community  Health  pursuant  to  this  Code  section  on  June  30,  2009, 
shall,  on  July  1,  2009,  become  employees  of  the  Department  of  Com¬ 
munity  Health  in  similar  capacities,  as  determined  by  the  commis¬ 
sioner  of  community  health.  Such  employees  shall  be  subject  to  the 
employment  practices  and  policies  of  the  Department  of  Community 
Health  on  and  after  July  1,  2009,  but  the  compensation  and  benefits  of 
such  transferred  employees  shall  not  be  reduced  as  a  result  of  such 
transfer.  Employees  who  are  subject  to  the  rules  of  the  State  Personnel 
Board  and  who  are  transferred  to  the  department  shall  retain  all 
existing  rights  under  such  rules.  Retirement  rights  of  such  transferred 
employees  existing  under  the  Employees’  Retirement  System  of  Georgia 
or  other  public  retirement  systems  on  June  30,  2009,  shall  not  be 
impaired  or  interrupted  by  the  transfer  of  such  employees  and  mem¬ 
bership  in  any  such  retirement  system  shall  continue  in  the  same 
status  possessed  by  the  transferred  employees  on  June  30,  2009. 
Accrued  annual  and  sick  leave  possessed  by  said  employees  on  June  30, 
2009,  shall  be  retained  by  said  employees  as  employees  of  the  Depart¬ 
ment  of  Community  Health.  (Code  1981,  §  31-7-265,  enacted  by  Ga.  L. 

2008,  p.  12,  §  2-20/SB  433;  Ga.  L.  2009,  p.  453,  §  1-31/HB  228;  Ga.  L. 

2009,  p.  745,  §  2/SB  97;  Ga.  L.  2012,  p.  446,  §  2-39/HB  642.) 


The  2012  amendment,  effective  July 
1,  2012,  in  subsection  (d),  in  the  third 
sentence,  deleted  “and  thereby  under  the 
State  Personnel  Administration”  following 
“State  Personnel  Board”  and  substituted 
“under  such  rules”  for  “under  the  State 
Personnel  Administration”. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  446, 
§  3-1/HB  642,  not  codified  by  the  General 
Assembly,  provides  that:  “Personnel, 
equipment,  and  facilities  that  were  as¬ 
signed  to  the  State  Personnel  Administra¬ 


tion  as  of  June  30,  2012,  shall  be  trans¬ 
ferred  to  the  Department  of 
Administrative  Services  on  the  effective 
date  of  this  Act.”  This  Act  became  effective 
July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 


ARTICLE  12 

HEALTH  CARE  DATA  COLLECTION 

31-7-280.  Health  care  provider  annual  reports;  form. 

(a)  As  used  in  this  article,  the  term: 

(1)  “Department”  means  the  Department  of  Community  Health. 

(2)  “Health  care  provider”  means  any  hospital  or  ambulatory 
surgical  or  obstetrical  facility  having  a  license  or  permit  issued  by  the 
department  under  Article  1  of  this  chapter. 

(3)  “Indigent  person”  means  any  person  having  as  a  maximum 
allowable  income  level  an  amount  corresponding  to  125  percent  of  the 
federal  poverty  guideline. 
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(4)  “Third-party  payor”  means  any  entity  which  provides  health 
care  insurance  or  a  health  care  service  plan,  including  but  not  limited 
to  providers  of  major  medical  or  comprehensive  accident  or  health 
insurance,  whether  or  not  through  a  self-insurance  plan,  Medicaid, 
hospital  service  nonprofit  corporation  plans,  health  care  plans,  or 
nonprofit  medical  service  corporation  plans,  but  does  not  mean  a 
specified  disease  or  supplemental  hospital  indemnity  payor. 

(b)  There  shall  be  required  from  each  health  care  provider  in  this 
state  an  annual  report  of  certain  health  care  information  to  be  submit¬ 
ted  to  the  department.  The  report  shall  be  due  on  the  last  day  of 
January  and  shall  cover  the  12  month  period  preceding  each  such 
calendar  year. 

(c)  The  report  required  under  subsection  (b)  of  this  Code  section  shall 
contain  the  following  information: 

(1)  Total  gross  revenues; 

(2)  Bad  debts; 

(3)  Amounts  of  free  care  extended,  excluding  bad  debts; 

(4)  Amounts  of  contractual  adjustments; 

(5)  Amounts  of  care  provided  under  a  Hill-Burton  commitment; 

(6)  Amounts  of  charity  care  provided  to  indigent  persons; 

(7)  Amounts  of  outside  sources  of  funding  from  governmental 
entities,  philanthropic  groups,  or  any  other  sources,  including  the 
proportion  of  any  such  funding  dedicated  to  the  care  of  indigent 
persons; 

(8)  For  cases  involving  indigent  persons: 

(A)  The  number  of  persons  treated; 

(B)  The  number  of  inpatients  and  outpatients; 

(C)  Total  patient  days; 

(D)  The  total  number  of  patients  categorized  by  county  of 

residence; 

(E)  The  indigent  care  costs  incurred  by  the  health  care  provider 

by  county  of  residence; 

(9)  The  public,  profit,  or  nonprofit  status  of  the  health  care 
provider  and  whether  or  not  the  provider  is  a  teaching  hospital; 

(10)  The  number  of  board  certified  physicians,  by  specialty,  on  the 
staff  of  the  health  care  provider; 


331 


31-7-280 


HEALTH 


31-7-280 


(11)  The  number  of  nursing  hours  per  day  for  each  hospital  and  per 
patient  visit  for  each  ambulatory  surgical  or  obstetrical  facility; 

(12)  For  ambulatory  surgical  or  obstetrical  facilities,  the  types  of 
surgery  performed  and  emergency  back-up  systems  available  for  that 
surgery; 

(13)  For  hospitals: 

(A)  The  availability  of  emergency  services,  trauma  centers, 
intensive  care  units,  and  neonatal  intensive  care  units; 

(B)  Procedures  hospitals  specialize  in  and  the  number  of  such 
procedures  performed  annually;  and 

(C)  Cesarean  section  rates  by  number  and  as  a  percentage  of 
deliveries;  and 

(14)  Data  available  on  a  recognized  uniform  billing  statement  or 
substantially  similar  form  generally  used  by  health  care  providers 
which  reflect,  but  are  not  limited  to,  the  following  type  of  data 
obtained  during  a  12  month  period  during  each  reporting  period: 
unique  longitudinal  nonidentifying  patient  code,  the  patient’s  birth 
date,  sex,  race,  geopolitical  subdivision  code,  ZIP  Code,  county  of 
residence,  type  of  bill,  beginning  and  ending  service  dates,  date  of 
admission,  discharge  date,  disposition  of  the  patient,  medical  or 
health  record  number,  principal  and  secondary  diagnoses,  principal 
and  secondary  procedures  and  procedure  dates,  external  cause  of 
injury  codes,  diagnostic  related  group  number  (DRG),  DRG  procedure 
coding  used,  revenue  codes,  total  charges  and  summary  of  charges  by 
revenue  code,  payor  or  plan  identification,  or  both,  place  of  service 
code  such  as  the  uniform  hospital  identification  number  and  hospital 
name,  attending  physician  and  other  ordering,  referring,  or  perform¬ 
ing  physician  identification  number,  and  specialty  code. 

(d)  The  department  shall  provide  a  form  for  the  report  required  by 
subsection  (b)  of  this  Code  section  and  may  provide  in  such  form  for 
further  categorical  divisions  of  the  information  listed  in  subsection  (c)  of 
this  Code  section. 

(e)  The  department  shall,  within  a  period  of  one  year  following  July 
1,  1989,  in  cooperation  with  representatives  of  such  consumer  groups 
and  associations  and  health  care  providers  as  it  shall  designate,  study 
and  determine  such  quality  indicators  and  such  additional  or  alterna¬ 
tive  information  related  to  the  intent  and  purpose  of  this  article  as  the 
department  shall  determine  are  in  the  best  interests  of  the  residents  of 
this  state. 

(f )  In  the  event  that  the  department  does  not  receive  from  a  health 
care  provider  an  annual  report  containing  the  data  and  information 
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required  by  this  article  within  30  days  following  the  date  such  report 
was  due  or  receives  a  timely  but  incomplete  report,  the  department 
shall  notify  the  health  care  provider  regarding  the  deficiencies,  by 
certified  mail  or  statutory  overnight  delivery,  return  receipt  requested. 
In  the  event  such  deficiency  continues  for  15  days  after  said  notification 
has  been  given,  the  health  care  provider  shall  be  liable  for  a  penalty  in 
the  amount  of  $1,000.00  for  such  violation  and  an  additional  penalty  of 
$500.00  for  each  day  during  which  such  violation  continues  and  be 
subject  to  appropriate  sanctions  otherwise  authorized  by  law,  including, 
but  not  limited  to,  suspension  or  revocation  of  that  provider’s  permit  or 
license.  (Code  1981,  §  31-7-280,  enacted  by  Ga.  L.  1988,  p.  991,  §  1;  Ga. 
L.  1991,  p.  94,  §  31;  Ga.  L.  1995,  p.  745,  §  2.1;  Ga.  L.  1996,  p.  1201, 
§  2.1;  Ga.  L.  2000,  p.  1589,  §  3;  Ga.  L.  2006,  p.  72,  §  31/SB  465;  Ga.  L. 
2008,  p.  12,  §  2-21/SB  433.) 

31-7-281.  Data  system  established;  departmental  authority. 

(a)  The  department  shall  be  required  to  establish  and  operate  a 
state-wide  health  care  data  system  to  collect,  compile,  analyze,  and 
disseminate  data  collected  pursuant  to  this  article  from  health  care 
providers  and  other  specified  entities. 

(b)  The  department  shall  be  authorized  to  execute  contracts  or 
establish  written  agreements  for  the  purpose  of  avoiding  duplication  of 
data  collected  pursuant  to  this  article. 

(c)  Where  an  existing  data  collection  system  meets  the  collection 
requirements  of  the  department  pursuant  to  this  article,  the  depart¬ 
ment  shall  utilize  such  existing  system  when  the  significant  elements  of 
such  data  are  collected,  provided  that  such  system  meets  the  require¬ 
ments  of  the  department  pursuant  to  this  article  and  is  available, 
without  undue  restrictions,  to  the  department.  For  purposes  of  this 
subsection,  reimbursement  from  the  department  for  the  costs  incurred 
by  such  existing  system  in  collecting  this  data  shall  not  be  considered 
an  undue  restriction. 

(d)  The  department  shall  have  complete  authority  over  any  data 
collection  functions  performed  pursuant  to  this  article  and  shall  be 
authorized  to  perform  such  data  analyses  as  shall,  in  its  discretion,  be 
required. 

(e)  The  department  shall  establish  a  system  to  review  and  audit 
selected  report  data  which  contain  the  information  listed  in  subsection 
(c)  of  Code  Section  31-7-280  and  which  are  collected  other  than  by  the 
department.  (Code  1981,  §  31-7-281,  enacted  by  Ga.  L.  1988,  p.  991, 
§  1.) 
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31-7-282.  Collection  and  submission  of  data. 

The  department  shall  be  authorized  to  request,  collect,  or  receive  the 
collection  and  submission  of  data  listed  in  subsection  (c)  of  Code  Section 
31-7-280  from: 

(1)  Health  care  providers; 

(2)  The  Department  of  Human  Services; 

(3)  The  Commissioner  of  Insurance; 

(4)  Reserved; 

(5)  Third-party  payors; 

(6)  A  nationally  recognized  health  care  accreditation  body;  and 

(7)  Other  appropriate  sources  as  determined  by  the  department. 

Any  entity  specified  in  paragraphs  (1)  through  (3)  of  this  Code  section 
which  has  in  its  custody  or  control  data  requested  by  the  department 
pursuant  to  this  Code  section  shall  provide  the  department  with  such 
data,  but  any  data  regarding  a  health  care  provider  which  is  already 
available  in  the  records  of  any  state  officer,  department,  or  agency 
specified  in  paragraph  (2)  or  (3)  of  this  Code  section  shall  not  be 
required  to  be  provided  to  the  department  by  that  health  care  provider. 
(Code  1981,  §  31-7-282,  enacted  by  Ga.  L.  1988,  p.  991,  §  1;  Ga.  L. 
1996,  p.  6,  §  31;  Ga.L.  1999,  p.296,  §§  22,  24;  Ga.  L.  2000,  p.  136,  §  31; 
Ga.  L.  2006,  p.  72,  §  31/SB  465;  Ga.  L.  2008,  p.  12,  §  2-22/SB  433;  Ga. 
L.  2009,  p.  8,  §  31/SB  46;  Ga.  L.  2009,  p.  453,  §  2-2/HB  228;  Ga.  L. 
2012,  p.  337,  §  5/SB  361.) 

The  2012  amendment,  effective  July  “The  Joint  Commission  on  the  Accredita- 
1,  2012,  substituted  “A  nationally  recog-  tion  of  Healthcare  Organizations”  in  para- 
nized  health  care  accreditation  body”  for  graph  (6). 

31-7-283.  Compilation  and  dissemination  of  information;  rules 
and  regulations. 

(a)  The  department  shall  compile,  direct  the  compilation  of,  and 
disseminate  comparative  information  provided  in  the  annual  reports 
under  Code  Section  31-7-280  on  a  health  care  provider  specific  basis. 

(b)  Any  data  collected  by  the  department  may  be  included  in  depart¬ 
ment  reports  pursuant  to  this  article  as  deemed  appropriate  to  offer  full 
information  to  the  public.  Prior  to  any  release  or  dissemination  of  the 
data,  the  department  shall  permit  the  reporting  entity  a  30  day 
opportunity  to  verify  the  accuracy  of  any  information  pertaining  to  its 
data.  The  reporting  entity  may  submit  to  the  department  any  correc¬ 
tions  of  errors  in  the  compilations  of  the  data  with  any  supporting 
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evidence  and  comments.  The  department  shall  correct  for  the  report 
such  data  which,  in  its  judgment,  are  found  to  be  in  error.  Any 
information,  evidence,  or  comments  submitted  to  the  department  in 
writing  by  the  reporting  entity  shall  be  included  as  a  part  of  the 
department’s  release  or  dissemination. 

(c)  If  the  data  required  by  the  department  are  available  from  the 
reporting  entity  by  acceptably  formatted,  computer  readable  means, 
such  method  for  reporting  shall  be  preferred. 

(d)  The  reporting  of  any  data  required  by  this  article  by  specified 
types  of  health  care  providers  shall  include  health  care  providers 
operated  by  state,  county,  municipality,  public  or  private  entities,  or  any 
combination  thereof. 

(e)  The  department  shall  be  authorized  to  promulgate  such  rules  and 
regulations  as  are  necessary  to  effectuate  and  carry  out  its  authority 
and  duties  under  this  article.  (Code  1981,  §  31-7-283,  enacted  by  Ga.  L. 
1988,  p.  991,  §  1.) 

31-7-284.  Public  disclosure;  updating  of  data  base;  publication; 
fees. 

(a)  Subject  to  the  procedures  specified  in  subsection  (b)  of  Code 
Section  31-7-283,  the  department  shall  be  authorized  to  disclose 
nonpatient-specific  data  required  under  this  article.  Dissemination  of 
such  data  to  the  public  shall  be  made  in  clear  and  understandable 
language  and  in  such  form  as  to  facilitate  appropriate  planning  and 
choices  on  the  part  of  consumers,  providers,  and  payors. 

(b)  The  department  data  base  established  pursuant  to  this  article 
shall  be  updated  no  less  frequently  than  on  an  annual  basis.  Public 
reports  from  that  data  shall  be  published  no  less  frequently  than 
annually. 

(c)  The  costs  to  the  state  associated  with  the  data  collection  system 
provided  for  in  this  article  shall  be  paid  through  the  department 
budget.  The  department  shall,  at  its  discretion  and  funds  permitting, 
begin  collection  and  dissemination  of  data  immediately.  The  depart¬ 
ment  is  authorized  to  charge  fees  for  reports,  data,  and  information 
related  to  the  data  system;  provided,  however,  no  fees  shall  be  imposed 
upon  health  care  providers  which  submit  data  to  the  department 
pursuant  to  this  article.  The  department  shall  implement  a  fee  scale  for 
such  information  that  will  result  in  fee  collections  not  to  exceed  the 
costs  of  the  data  collection  system.  All  such  fees  shall  be  remitted  to  the 
general  fund  of  the  state.  (Code  1981,  §  31-7-284,  enacted  by  Ga.  L. 
1988,  p.  991,  §  1.) 
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Code  Commission  notes.  —  Pursuant  was  substituted  for  “payers”  in  the  second 
to  Code  Section  28-9-5,  in  2006,  “payors”  sentence  of  subsection  (a). 

31-7-285.  Confidentiality;  liability. 


(a)  Notwithstanding  any  provision  of  law  to  the  contrary,  it  shall  not 
be  unlawful  for  any  entity  which  may  be  requested  or  required  to 
provide  data  to  the  department  under  this  article  so  to  provide  that 
information  or  for  the  department  or  its  designees  to  provide  such 
information  as  authorized  or  required  by  this  article  or  any  other  law. 

(b)  Information  provided  to  the  department  pursuant  to  this  article 
or  information  released  by  the  department  shall  not  identify  a  patient 
by  name  or  specific  address.  Any  person,  firm,  corporation,  association, 
or  other  entity  who  violates  this  subsection  shall  be  guilty  of  a 
misdemeanor. 

(c)  A  person  shall  not  be  civilly  liable  as  a  result  of  the  person’s  acts, 
omissions,  or  decisions  as  an  officer  or  employee  or  agent  in  connection 
with  the  person’s  duties  for  the  department  under  this  article. 

(d)  Unless  otherwise  provided  in  this  article,  the  data  collected  by 
and  furnished  to  the  department  pursuant  to  this  article  shall  not  be 
public  records  under  Article  4  of  Chapter  18  of  Title  50  or  any  other  law 
governing  the  maintenance,  inspection,  or  dissemination  of  data  col¬ 
lected  by  the  state.  The  reports  prepared  for  release  or  dissemination 
from  the  data  collected  shall  be  public  records  under  Article  4  of 
Chapter  18  of  Title  50.  The  confidentiality  of  patients  shall  be  protected 
and  no  provision  of  this  article  shall  affect  any  provision  of  law  relating 
to  patient  confidentiality. 

(e)  No  cause  of  action  shall  arise  against  a  person,  entity,  or  health 
care  provider  for  disclosing  or  reporting  information  in  accordance  with 
this  article;  provided,  however,  that  this  Code  section  shall  not  provide 
immunity  for  disclosing  or  furnishing  false  information  with  malice  or 
willful  intent  to  injure  any  person.  (Code  1981,  §  31-7-285,  enacted  by 
Ga.  L.  1988,  p.  991,  §  1;  Ga.  L.  1991,  p.  94,  §  31.) 

ARTICLE  13 

PRIVATE  HOME  CARE  PROVIDERS 


Administrative  rules  and  regula¬ 
tions.  —  Private  home  care  providers, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 


ment  of  Human  Resources  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes),  Public  Health,  Chapter 
290-5-54. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos¬ 
pitals  and  Asylums,  §  2  et  seq. 

31-7-300.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Companion  or  sitter  tasks”  means  the  following  tasks  which 
are  provided  to  elderly,  handicapped,  or  convalescing  individuals: 
transport  and  escort  services;  meal  preparation  and  serving;  and 
household  tasks  essential  to  cleanliness  and  safety.  These  tasks  do 
not  include  assistance  with  bathing,  toileting,  grooming,  shaving, 
dental  care,  dressing,  and  eating. 

(2)  “Department”  means  the  Department  of  Community  Health. 

(3)  “Personal  care  tasks”  means  assistance  with  bathing,  toileting, 
grooming,  shaving,  dental  care,  dressing,  and  eating;  and  may 
include  but  are  not  limited  to  proper  nutrition,  home  management, 
housekeeping  tasks,  ambulation  and  transfer,  and  medically  related 
activities,  including  the  taking  of  vital  signs  only  in  conjunction  with 
the  above  tasks. 

(4)  “Private  home  care  provider”  means  any  person,  business 
entity,  corporation,  or  association,  whether  operated  for  profit  or  not 
for  profit,  that  directly  provides  or  makes  provision  for  private  home 
care  services  through: 

(A)  Its  own  employees  or  agents; 

(B)  Contractual  arrangements  with  independent  contractors;  or 

(C)  Referral  of  other  persons  to  render  home  care  services,  when 
the  individual  making  the  referral  has  ownership  or  financial 
interest  in  the  delivery  of  those  services  by  those  other  persons  who 
would  deliver  those  services. 

(5)  “Private  home  care  services”  means  those  items  and  services 
provided  at  a  patient’s  residence  that  involve  direct  care  to  that 
patient  and  includes,  without  limitation,  any  or  all  of  the  following: 

(A)  Nursing  services,  provided  that  such  services  can  only  be 
provided  by  a  person  licensed  under  Chapter  26  of  Title  43; 

(B)  Personal  care  tasks;  and 

(C)  Companion  or  sitter  tasks. 

Private  home  care  services  shall  not  include  physical,  speech,  or 
occupational  therapy;  medical  nutrition  therapy;  medical  social  ser¬ 
vices;  or  home  health  aide  services  provided  by  a  home  health  agency. 
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(6)  “Residence”  means  the  place  where  an  individual  makes  that 
person’s  permanent  or  temporary  home,  whether  that  person’s  own 
apartment  or  house,  a  friend  or  relative’s  home,  or  a  personal  care 
home,  but  shall  not  include  a  hospital,  nursing  home,  hospice,  or 
other  health  care  facility  licensed  under  Article  1  of  this  chapter. 
(Code  1981,  §  31-7-300,  enacted  by  Ga.  L.  1994,  p.  959,  §  1;  Ga.  L. 
2008,  p.  12,  §  2-23/SB  433.) 

31-7-301.  License  requirement;  license  not  assignable  or  trans¬ 
ferable. 

Except  as  otherwise  provided  in  this  article,  on  and  after  July  1,  1996, 
no  person,  business  entity,  corporation,  or  association,  whether  oper¬ 
ated  for  profit  or  not  for  profit,  may  operate  as  a  private  home  care 
provider  without  first  obtaining  a  license  or  provisional  license  from  the 
department.  A  license  issued  under  this  article  is  not  assignable  or 
transferable.  (Code  1981,  §  31-7-301,  enacted  by  Ga.  L.  1994,  p.  959, 
§  1;  Ga.  L.  1996,  p.  6,  §  31.) 

31-7-302.  Rules  and  regulations;  authority  of  department  to 
issue,  suspend,  or  revoke  licenses. 

The  department  is  authorized  to  promulgate  rules  and  regulations  to 
implement  this  article.  The  department  is  authorized  to  issue,  deny, 
suspend,  or  revoke  licenses  or  take  other  disciplinary  actions  against 
licensees  as  provided  in  Code  Section  31-2-8.  (Code  1981,  §  31-7-302, 
enacted  by  Ga.  L.  1994,  p.  959,  §  1;  Ga.  L.  2009,  p.  453,  §  1-9/HB  228; 
Ga.  L.  2011,  p.  705,  §  4-7/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Code  Section  31-2-8”  2011  amendment  of  this  Code  section,  see 

for  “Code  Section  31-2-11”  at  the  end  of  28  Ga.  St.  U.L.  Rev.  147  (2011). 
this  Code  section. 

31-7-303.  Inspections;  requirements  for  exemption. 

Each  private  home  care  provider  for  which  a  license  has  been  issued 
shall  be  inspected  by  the  department  periodically;  provided,  however, 
the  department  may  exempt  a  provider  from  inspections  if  it  is  certified 
or  accredited  by  a  certification  or  accreditation  entity  recognized  and 
approved  by  the  department.  A  provider  seeking  exemption  from 
inspection  shall  be  required  to  submit  to  the  department  documenta¬ 
tion  of  certification  or  accreditation,  including  a  copy  of  its  most  recent 
certification  or  accreditation  report.  (Code  1981,  §  31-7-303,  enacted  by 
Ga.  L.  1994,  p.  959,  §  1.) 
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31-7-304.  Fees. 

The  department  is  authorized  to  charge  an  application  fee,  a  license 
fee,  a  license  renewal  fee,  or  a  similar  fee;  and  the  amount  of  such  fees 
shall  be  established  by  the  Board  of  Community  Health.  Each  fee  so 
established  shall  be  reasonable  and  shall  be  determined  in  such  a 
manner  that  the  total  of  the  fees  charged  shall  approximate  the  total  of 
the  direct  and  the  indirect  costs  to  the  state  of  the  operation  of  the 
licensing  program.  Fees  may  be  refunded  for  good  cause  as  determined 
by  the  department.  (Code  1981,  §  31-7-304,  enacted  by  Ga.  L.  1994,  p. 
959,  §  1;  Ga.  L.  2009,  p.  8,  §  31/SB  46;  Ga.  L.  2009,  p.  453,  §  1-5/HB 
228.) 


31-7-305.  Exempt  services. 

This  article  shall  not  apply  to  private  home  care  services  which  are 
provided  under  the  following  conditions: 

(1)  When  those  services  are  provided  directly  by  an  individual, 
either  with  or  without  compensation,  and  not  by  agents  or  employees 
of  the  individual  and  not  through  independent  contractors  or  referral 
arrangements  made  by  an  individual  who  has  ownership  or  financial 
interest  in  the  delivery  of  those  services  by  others  who  would  deliver 
those  services; 

(2)  When  those  services  are  home  infusion  therapy  services  and 
the  intermittent  skilled  nursing  care  is  provided  only  as  an  integral 
part  of  the  delivery  and  infusion  of  pharmaceuticals,  but  such  skilled 
nursing  care,  whether  hourly  or  intermittent,  which  provides  care 
licensed  by  this  article  beyond  the  basic  delivery  and  infusion  of 
pharmaceuticals  is  not  exempt; 

(3)  When  those  services  are  provided  through  the  temporary 
placement  of  professionals  and  paraprofessionals  to  perform  those 
services  in  places  other  than  a  person’s  residence; 

(4)  When  those  services  are  provided  by  home  health  agencies 
which  are  licensed  under  Article  7  of  this  chapter; 

(5)  When  those  services  are  provided  in  a  personal  care  home  by 
the  staff  of  the  personal  care  home; 

(6)  When  those  services  are  services  within  the  scope  of  practice  of 
pharmacy  and  provided  by  persons  licensed  to  practice  pharmacy; 
and 

» 

(7)  When  those  services  are  provided  directly  by  an  individual  on 
a  volunteer  basis  through  a  senior  volunteer  program,  which  includes 
the  foster  grandparent  program,  the  senior  companion  program,  and 
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the  retired  and  senior  volunteer  program.  In  no  case  shall  there  be 
remuneration  to  any  person,  firm,  corporation,  or  volunteer  for 
services  rendered  or  coordination  of  services  in  conjunction  with  the 
senior  volunteer  program  or  the  foster  grandparent  program.  (Code 
1981,  §  31-7-305,  enacted  by  Ga.  L.  1994,  p.  959,  §  1;  Ga.  L.  1997,  p. 
586,  §  1.) 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1994,  “article” 
was  substituted  for  “Act”  in  paragraph  (2). 

31-7-306.  Applications  received  prior  to  effective  date  of  article. 

A  person,  business  entity,  corporation,  or  association  which  has 
applied  for  a  license  pursuant  to  this  article  prior  to  July  1,  1996,  but 
which  has  not  been  granted  such  license  within  180  days  after  rules 
implementing  this  article  have  become  effective  shall  be  authorized  to 
continue  to  operate  without  such  license  until  90  days  after  the 
application  for  license  has  been  denied.  (Code  1981,  §  31-7-306,  en¬ 
acted  by  Ga.  L.  1994,  p.  959,  §  1;  Ga.  L.  1996,  p.  6,  §  31.) 

31-7-307.  Certificate  of  need  not  required  of  licensees;  opera¬ 
tion  of  licensee  as  home  health  agency  not  authorized. 

(a)  A  certificate  of  need  issued  pursuant  to  Chapter  6  of  this  title  is 
not  required  for  any  person,  business  entity,  corporation,  or  association, 
whether  operated  for  profit  or  not  for  profit,  which  is  operating  as  a 
private  home  care  provider  as  long  as  such  operation  does  not  also 
constitute  such  person,  entity,  or  organization  operating  as  a  home 
health  agency  or  personal  care  home  under  this  chapter. 

(b)  A  license  issued  under  this  article  shall  not  entitle  the  licensee  to 
operate  as  a  home  health  agency,  as  defined  in  Code  Section  31-7-150, 
under  medicare  or  Medicaid  guidelines.  (Code  1981,  §  31-7-307,  en¬ 
acted  by  Ga.  L.  1994,  p.  959,  §  1.) 

31-7-308.  Licensure  and  regulation  of  private  home  care  provid¬ 
ers  transferred  to  Department  of  Community  Health. 

(a)  Effective  July  1,  2009,  all  matters  relating  to  the  licensure  and 
regulation  of  private  home  care  providers  pursuant  to  this  article  shall 
be  transferred  from  the  Department  of  Human  Resources  (now  known 
as  the  Department  of  Human  Services)  to  the  Department  of  Commu¬ 
nity  Health. 

(b)  The  Department  of  Community  Health  shall  succeed  to  all  rules, 
regulations,  policies,  procedures,  and  administrative  orders  of  the 
Department  of  Human  Resources  that  are  in  effect  on  June  30,  2009,  or 
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scheduled  to  go  into  effect  on  or  after  July  1,  2009,  and  which  relate  to 
the  functions  transferred  to  the  Department  of  Community  Health 
pursuant  to  this  Code  section  and  shall  further  succeed  to  any  rights, 
privileges,  entitlements,  obligations,  and  duties  of  the  Department  of 
Human  Resources  that  are  in  effect  on  June  30,  2009,  which  relate  to 
the  functions  transferred  to  the  Department  of  Community  Health 
pursuant  to  this  Code  section.  Such  rules,  regulations,  policies,  proce¬ 
dures,  and  administrative  orders  shall  remain  in  effect  until  amended, 
repealed,  superseded,  or  nullified  by  the  Department  of  Community 
Health  by  proper  authority  or  as  otherwise  provided  by  law. 

(c)  The  rights,  privileges,  entitlements,  and  duties  of  parties  to 
contracts,  leases,  agreements,  and  other  transactions  entered  into 
before  July  1,  2009,  by  the  Department  of  Human  Resources  which 
relate  to  the  functions  transferred  to  the  Department  of  Community 
Health  pursuant  to  this  Code  section  shall  continue  to  exist;  and  none 
of  these  rights,  privileges,  entitlements,  and  duties  are  impaired  or 
diminished  by  reason  of  the  transfer  of  the  functions  to  the  Department 
of  Community  Health.  In  all  such  instances,  the  Department  of  Com¬ 
munity  Health  shall  be  substituted  for  the  Department  of  Human 
Resources,  and  the  Department  of  Community  Health  shall  succeed  to 
the  rights  and  duties  under  such  contracts,  leases,  agreements,  and 
other  transactions. 

(d)  All  persons  employed  by  the  Department  of  Human  Resources  in 
capacities  which  relate  to  the  functions  transferred  to  the  Department 
of  Community  Health  pursuant  to  this  Code  section  on  June  30,  2009, 
shall,  on  July  1,  2009,  become  employees  of  the  Department  of  Com¬ 
munity  Health  in  similar  capacities,  as  determined  by  the  commis¬ 
sioner  of  community  health.  Such  employees  shall  be  subject  to  the 
employment  practices  and  policies  of  the  Department  of  Community 
Health  on  and  after  July  1,  2009,  but  the  compensation  and  benefits  of 
such  transferred  employees  shall  not  be  reduced  as  a  result  of  such 
transfer.  Employees  who  are  subject  to  the  rules  of  the  State  Personnel 
Board  and  who  are  transferred  to  the  department  shall  retain  all 
existing  rights  under  such  rules.  Retirement  rights  of  such  transferred 
employees  existing  under  the  Employees’  Retirement  System  of  Georgia 
or  other  public  retirement  systems  on  June  30,  2009,  shall  not  be 
impaired  or  interrupted  by  the  transfer  of  such  employees  and  mem¬ 
bership  in  any  such  retirement  system  shall  continue  in  the  same 
status  possessed  by  the  transferred  employees  on  June  30,  2009. 
Accrued  annual  and  sick  leave  possessed  by  said  employees  on  June  30, 
2009,  shall  be  retained  by  said  employees  as  employees  of  the  Depart¬ 
ment  of  Community  Health.  (Code  1981,  §  31-7-308,  enacted  by  Ga.  L. 

2008,  p.  12,  §  2-24/SB  433;  Ga.  L.  2009,  p.  453,  §  1-32/HB  228;  Ga.  L. 

2009,  p.  745,  §  2/SB  97;  Ga.  L.  2012,  p.  446,  §  2-40/HB  642.) 
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The  2012  amendment,  effective  July 
1,  2012,  in  subsection  (d),  in  the  third 
sentence,  deleted  “and  thereby  under  the 
State  Personnel  Administration”  following 
“State  Personnel  Board”,  and  substituted 
“under  such  rules”  for  “under  the  State 
Personnel  Administration”. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  446, 
§  3-1/HB  642,  not  codified  by  the  General 
Assembly,  provides  that:  “Personnel, 
equipment,  and  facilities  that  were  as¬ 
signed  to  the  State  Personnel  Administra¬ 


tion  as  of  June  30,  2012,  shall  be  trans¬ 
ferred  to  the  Department  of 
Administrative  Services  on  the  effective 
date  of  this  Act.”  This  Act  became  effective 
July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 


ARTICLE  14 

NURSING  HOMES  EMPLOYEE  RECORDS  CHECKS 


Administrative  rules  and  regula¬ 
tions.  —  Schedule  of  fees  for  fingerprint 
records  check,  Official  Compilation  of  the 
Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Human  Re¬ 
sources  (now  the  Department  of  Commu¬ 


nity  Health  for  these  purposes),  Adminis¬ 
tration,  Chapter  290-1-5. 

Law  reviews.  —  For  note  on  the  1995 
enactment  of  this  article,  see  12  Ga.  St. 
U.L.  Rev.  252  (1995). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos¬ 
pitals  and  Asylums,  §  15. 

31-7-350.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Conviction”  means  a  finding  or  verdict  of  guilty  or  a  plea  of 
guilty  regardless  of  whether  an  appeal  of  the  conviction  has  been 

sought. 

(2)  “Crime”  means  commission  of  an  offense  which  constitutes  a 
felony  with  respect  to  the  following: 

(A)  A  violation  of  Code  Section  16-5-21,  relating  to  aggravated 
assault; 

(B)  A  violation  of  Code  Section  16-5-24,  relating  to  aggravated 
battery; 

(C)  A  violation  of  Code  Section  16-6-1,  relating  to  rape; 

(D)  A  violation  of  Code  Section  16-8-2,  relating  to  theft  by 
taking; 

(E)  A  violation  of  Code  Section  16-8-3,  relating  to  theft  by 
deception; 
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(F)  A  violation  of  Code  Section  16-8-4,  relating  to  theft  by 
conversion; 

(G)  A  violation  of  Code  Section  16-5-1,  relating  to  murder  and 
felony  murder; 

(H)  A  violation  of  Code  Section  16-4-1,  relating  to  criminal 
attempt  as  it  concerns  attempted  murder; 

(I)  A  violation  of  Code  Section  16-8-40,  relating  to  robbery; 

( J)  A  violation  of  Code  Section  16-8-41,  relating  to  armed  rob¬ 
bery; 

(K)  A  felony  violation  of  Code  Section  16-9-1; 

(L)  A  violation  of  Chapter  13  of  Title  16,  relating  to  controlled 
substances;  or 

(M)  Any  other  offense  committed  in  another  jurisdiction  which, 
if  committed  in  this  state,  would  be  deemed  to  be  such  a  crime 
without  regard  to  its  designation  elsewhere. 

(3)  “Criminal  record”  means  any  of  the  following  which  have 
reached  final  disposition  within  ten  years  of  the  date  the  criminal 
record  check  is  conducted: 

(A)  Conviction  of  a  crime; 

(B)  Arrest,  charge,  and  sentencing  for  a  crime  where: 

(i)  A  plea  of  nolo  contendere  was  entered  to  the  charge; 

(ii)  First  offender  treatment  without  adjudication  of  guilt 
pursuant  to  the  charge  was  granted;  or 

(iii)  Adjudication  or  sentence  was  otherwise  withheld  or  not 
entered  on  the  charge;  or 

(C)  Arrest  and  charges  for  a  crime  if  the  charge  is  pending, 
unless  the  time  for  prosecuting  such  crime  has  expired  pursuant  to 
Chapter  3  of  Title  17. 

(4)  “Employment  applicant”  means  any  person  seeking  employ¬ 
ment  by  a  nursing  home.  This  term  shall  not  include  persons 
employed  by  the  nursing  home  prior  to  July  1,  1995. 

(5)  “GCIC”  means  the  Georgia  Crime  Information  Center  estab¬ 
lished  under  Article  2  of  Chapter  3  of  Title  35. 

(6)  “Nursing  home”  or  “home”  means  a  home  required  to  be 
licensed  or  permitted  as  a  nursing  home  under  the  provisions  of  this 
chapter. 
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(7)  “Satisfactory  determination”  means  a  written  determination  by 
a  nursing  home  that  a  person  for  whom  a  record  check  was  performed 
was  found  to  have  no  criminal  record. 

(8)  “Unsatisfactory  determination”  means  a  written  determination 
by  a  nursing  home  that  a  person  for  whom  a  record  check  was 
performed  was  found  to  have  a  criminal  record.  (Code  1981, 
§  31-7-350,  enacted  by  Ga.  L.  1995,  p.  570,  §  1;  Ga.  L.  2001,  p.  806, 
§  1;  Ga.  L.  2012,  p.  899,  §  8-13/HB  1176.) 


The  2012  amendment,  effective  July 
1,  2012,  substituted  the  present  provi¬ 
sions  of  subparagraph  (2)(K)  for  the  for¬ 
mer  provisions,  which  read:  “A  violation  of 
Code  Section  16-9-1,  relating  to  forgery  in 
the  first  degree;  a  violation  of  Code  Sec¬ 
tion  16-9-2,  relating  to  forgery  in  the  sec¬ 
ond  degree;”. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1995,  “July  1, 
1995”  was  substituted  for  “the  effective 
date  of  this  article”  in  paragraph  (4)  and 
“this  chapter”  was  substituted  for  “Chap¬ 
ter  7  of  Title  31”  in  paragraph  (6). 

Editor’s  notes.  —  Ga.  L.  2012,  p.  899, 
§  9-l(a)/HB  1176,  not  codified  by  the  Gen¬ 


eral  Assembly,  provides:  “This  Act  shall 
become  effective  on  July  1,  2012,  and  shall 
apply  to  offenses  which  occur  on  or  after 
that  date.  Any  offense  occurring  before 
July  1,  2012,  shall  be  governed  by  the 
statute  in  effect  at  the  time  of  such  offense 
and  shall  be  considered  a  prior  conviction 
for  the  purpose  of  imposing  a  sentence 
that  provides  for  a  different  penalty  for  a 
subsequent  conviction  for  the  same  type  of 
offense,  of  whatever  degree  or  level,  pur¬ 
suant  to  this  Act.” 

Law  reviews.  —  For  note  on  the  2001 
amendment  to  this  Code  section,  see  18 
Ga.  St.  U.L.  Rev.  153  (2001). 


31-7-351.  Request  for  criminal  record  check;  employment  appli¬ 
cation  form  notice. 


(a)  Prior  to  hiring  an  employment  applicant,  each  nursing  home 
shall  request  a  criminal  record  check  from  GCIC  to  determine  whether 
the  applicant  has  a  criminal  record.  A  nursing  home  shall  make  a 
written  determination  for  each  applicant  for  whom  a  criminal  record 
check  is  performed.  A  nursing  home  shall  not  employ  a  person  with  an 
unsatisfactory  determination. 

(b)  Any  request  for  a  criminal  record  check  under  this  Code  section 
shall  be  on  a  form  approved  by  GCIC  and  submitted  in  person,  by  mail, 
or  by  facsimile  request  to  any  county  sheriff  or  municipal  law  enforce¬ 
ment  agency  having  access  to  GCIC  information.  The  fee  shall  be  no 
greater  than  the  actual  cost  of  processing  the  request.  The  law  enforce¬ 
ment  agency  receiving  the  request  shall  perform  a  criminal  record 
check  for  a  nursing  home  within  a  reasonable  time  but  in  any  event 
within  a  period  not  to  exceed  three  days  of  receiving  the  request. 

(c)  Each  application  form  provided  by  the  employer  to  the  employ¬ 
ment  applicant  shall  conspicuously  state  the  following:  “FOR  THIS 
TYPE  OF  EMPLOYMENT,  STATE  LAW  REQUIRES  A  CRIMINAL 
RECORD  CHECK  AS  A  CONDITION  OF  EMPLOYMENT.”  (Code 
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1981,  §  31-7-351,  enacted  by  Ga.  L.  1995,  p.  570,  §  1;  Ga.  L.  2001,  p. 
806,  §  2.) 

Law  reviews.  —  For  note  on  the  2001 
amendment  to  this  Code  section,  see  18 
Ga.  St.  U.L.  Rev.  153  (2001). 


31-7-352.  Immunity  from  liability. 


(a)  Neither  GCIC  nor  any  law  enforcement  agency  providing  GCIC 
information  pursuant  to  this  article  shall  be  responsible  for  the  accu¬ 
racy  of  information  or  have  any  liability  for  defamation,  invasion  of 
privacy,  negligence,  or  any  other  claim  in  connection  with  any  dissem¬ 
ination  of  information  or  determination  based  thereon  pursuant  to  this 
article. 

(b)  A  nursing  home,  its  administrator,  and  its  employees  shall  have 
no  liability  for  wrongful  discharge,  unemployment  security  benefits,  or 
any  other  claim  based  upon: 

(1)  Refusal  to  employ  any  person  with  a  criminal  record; 

(2)  Termination  of  employment  of  persons  with  a  criminal  record 
already  employed  by  the  home;  or 

(3)  Other  action  taken  in  good  faith  reliance  upon  GCIC  informa¬ 
tion  received  pursuant  to  this  article.  (Code  1981,  §  31-7-352,  en¬ 
acted  by  Ga.  L.  1995,  p.  570,  §  1.) 

31-7-353.  Penalty  for  hiring  applicant  with  criminal  record. 


A  nursing  home  that  hires  an  applicant  for  employment  with  a 
criminal  record  shall  be  liable  for  a  civil  monetary  penalty  in  the 
amount  of  the  lesser  of  $2,500.00  or  $500.00  for  each  day  that  a 
violation  of  subsection  (a)  of  Code  Section  31-7-351  occurs.  The  daily 
civil  monetary  penalty  shall  be  imposed  only  from  the  time  the  nursing 
home  administrator  knew  or  should  have  known  that  the  nursing  home 
has  in  its  employ  an  individual  with  a  criminal  record  and  until  the  date 
such  individual  is  terminated.  (Code  1981,  §  31-7-353,  enacted  by  Ga. 
L.  2001,  p.  806,  §  3.) 


Cross  references.  —  Equal  protection, 
U.S.  Const.,  amend.  14  and  Ga.  Const. 
1983,  Art.  I,  Sec.  I,  Para.  II. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2001, 


“$2,500.00”  was  substituted  for  “$2500.00” 
in  the  first  sentence. 

Law  reviews.  —  For  note  on  the  2001 
enactment  of  this  Code  section,  see  18  Ga. 
St.  U.L.  Rev.  153  (2001). 


345 


31-7-354 


HEALTH 


31-7-400 


31-7-354.  Authority  to  enforce  article;  rules  and  regulations. 

The  Department  of  Community  Health  shall  be  authorized  to  enforce 
this  article  and  to  promulgate  rules  and  regulations  related  to  the 
requirements  of  this  article.  (Code  1981,  §  31-7-354,  enacted  by  Ga.  L. 
2008,  p.  12,  §  2-25/SB  433.) 

ARTICLE  15 

HOSPITAL  ACQUISITION 
31-7-400.  Definitions. 

As  used  in  this  article  the  term: 

(1)  “Acquiring  entity”  means  an  individual,  business  corporation, 
general  partnership,  limited  partnership,  limited  liability  company, 
limited  liability  partnership,  joint  venture,  nonprofit  corporation, 
hospital  authority,  or  any  other  for  profit  or  not  for  profit  entity  which 
is  a  purchaser  or  lessee  of  an  acquisition. 

(2)  “Acquisition”  means  a  purchase  or  lease  by  an  acquiring  entity 
of  the  assets  of  a  hospital  which  is  owned,  controlled,  or  operated  by 
a  nonprofit  corporation  and  which  meets  one  or  more  of  the  following 
conditions: 

(A)  Constitutes  a  purchase  or  lease  of  50  percent  or  more  of  the 
assets  of  a  hospital  having  a  permit  under  this  chapter;  or 

(B)  Constitutes  a  purchase  or  lease  which,  when  combined  with 
one  or  more  transfers  between  the  same  or  related  parties  occur¬ 
ring  within  a  five-year  period,  constitutes  a  purchase  or  lease  of  50 
percent  or  more  of  the  assets  of  a  hospital  having  a  permit  under 
this  chapter; 

provided,  however,  that  an  acquisition  does  not  include  the  restruc¬ 
turing  of  a  hospital  owned  by  a  hospital  authority  involving  a  lease  of 
assets  to  any  not  for  profit  or  for  profit  entity  which  has  a  principal 
place  of  business  located  in  the  same  county  where  the  main  campus 
of  the  hospital  in  question  is  located  and  which  is  not  owned,  in  whole 
or  in  part,  or  controlled  by  any  other  for  profit  or  not  for  profit  entity 
whose  principal  place  of  business  is  located  outside  such  county; 
provided,  further,  that  an  acquisition  does  not  include  a  restructuring 
of  a  nonprofit  health  system  involving  the  purchase  or  lease  of  the 
assets  of  a  hospital  controlled  as  of  March  1,  1999,  by  the  health 
system’s  nonprofit  parent  corporation  by  another  nonprofit  entity 
which  is  both  exempt  from  federal  income  taxation  and  controlled  by 
the  same  nonprofit  parent  corporation. 
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(3)  “Attorney  General”  means  the  Attorney  General  of  the  State  of 
Georgia  or  some  other  attorney  employed  in  the  Attorney  General’s 
office  and  designated  to  perform  the  functions  required  by  this  article. 

(4)  “Control”  or  “controlling  interest”  means  ownership  of  50  per¬ 
cent  or  more  of  the  assets  of  the  entity  in  question  or  the  ability  to 
influence  significantly  the  operations  or  decisions  of  the  entity  in 
question. 

(5)  “Disposition”  means  a  sale  or  lease  of  the  assets  of  a  hospital 
which  is  owned,  controlled,  or  operated  by  a  nonprofit  corporation  to 
an  acquiring  entity  which  meets  one  or  more  of  the  following 
conditions: 

(A)  Constitutes  a  sale  or  lease  of  50  percent  or  more  of  the  assets 
of  a  hospital  having  a  permit  under  this  chapter;  or 

(B)  Constitutes  a  sale  or  lease  which,  when  combined  with  one 
or  more  transfers  between  the  same  or  related  parties  occurring 
within  a  five-year  period,  constitutes  a  sale  or  lease  of  50  percent  or 
more  of  the  assets  of  a  hospital  having  a  permit  under  this  chapter; 

provided,  however,  that  a  disposition  does  not  include  the  restructur¬ 
ing  of  a  hospital  owned  by  a  hospital  authority  involving  a  lease  of 
assets  to  any  not  for  profit  or  for  profit  entity  which  has  a  principal 
place  of  business  located  in  the  same  county  where  the  main  campus 
of  the  hospital  in  question  is  located  and  which  is  not  owned,  in  whole 
or  in  part,  or  controlled  by  any  other  for  profit  or  not  for  profit  entity 
whose  principal  place  of  business  is  located  outside  such  county; 
provided,  further,  that  a  disposition  does  not  include  a  restructuring 
of  a  nonprofit  health  system  involving  the  sale  or  lease  of  the  assets 
of  a  hospital  controlled  as  of  March  1,  1999,  by  the  health  system’s 
nonprofit  parent  corporation  to  another  nonprofit  entity  which  is  both 
exempt  from  federal  income  taxation  and  controlled  by  the  same 
nonprofit  parent  corporation. 

(6)  “Family”  means  a  spouse,  child,  or  sibling. 

(7)  “Financial  interest”  means  the  direct  or  indirect  ownership  of 
any  assets  or  stock  of  any  business. 

(8)  “Hospital”  means  any  institution  classified  and  having  a  permit 
as  a  hospital  from  the  Department  of  Community  Health  pursuant  to 
this  chapter  and  such  department’s  rules  and  regulations. 

(9)  “Related  party”  means  an  individual,  business  corporation, 
general  partnership,  limited  partnership,  limited  liability  company, 
limited  liability  partnership,  joint  venture,  nonprofit  corporation,  or 
any  other  for  profit  or  not  for  profit  entity  that  owns  or  controls,  is 
owned  or  controlled  by,  or  operates  under  common  ownership  or 
control  with  a  party  in  question. 
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(10)  “Transaction”  means  an  acquisition  and  disposition.  (Code 
1981,  §  31-7-400,  enacted  by  Ga.  L.  1997,  p.  1091,  §  1;  Ga.  L.  1999, 
p.  850,  §  1;  Ga.  L.  2008,  p.  12,  §  2-26/SB  433.) 

Law  reviews.  —  For  annual  survey  “Local  Government  Law,”  see  53  Mercer  L. 
article  on  local  government  law,  see  52  Rev.  389  (2001). 

Mercer  L.  Rev.  341  (2000).  For  article, 

JUDICIAL  DECISIONS 


“Acquiring  entity.”  —  County  is  in¬ 
cluded  under  the  broad  catch-all  provi¬ 
sion:  “any  other  for  profit  or  not  for  profit 
entity  which  is  a  purchaser  or  lessee  of  an 
acquisition.”  Turpen  v.  Rabun  County  Bd. 
of  Comm’rs,  245  Ga.  App.  190,  537  S.E.2d 
435  (2000). 

“Hospital.”  —  Paragraph  (8)  of 
O.C.G.A.  §  31-7-400  cannot  be  construed 
to  mean  that  a  nonprofit  corporation  with 
a  hospital  permit  as  of  the  date  of  an 


agreement  to  sell  or  as  of  the  date  of  the 
original  notice  provided  under  the  Hospi¬ 
tal  Acquisition  Act,  §  31-7-400  et  seq., 
may  simply  turn  in  its  permit  to  avoid 
application  of  the  Act.  For  the  remainder 
of  the  life  of  the  proposed  transaction  or 
the  public  review  process  provided  by  the 
Act,  a  hospital  is  a  hospital  for  the  pur¬ 
poses  of  the  Act.  Turpen  v.  Rabun  County 
Bd.  of  Comm’rs,  245  Ga.  App.  190,  537 
S.E.2d  435  (2000). 


31-7-401.  Notice  to  Attorney  General  of  acquisition. 


No  acquiring  entity  shall  engage  in  an  acquisition  without  first 
notifying  the  Attorney  General  pursuant  to  this  article.  No  nonprofit 
corporation  which  owns,  controls,  or  operates,  directly  or  indirectly,  a 
hospital  having  a  permit  under  this  chapter  shall  engage  in  a  disposi¬ 
tion  without  first  notifying  the  Attorney  General  pursuant  to  this 
article.  The  parties  to  the  transaction  shall  provide  the  Attorney 
General  with  at  least  90  days’  notice  of  the  proposed  transaction  prior 
to  its  consummation.  (Code  1981,  §  31-7-401,  enacted  by  Ga.  L.  1997,  p. 
1091,  §  1.) 


JUDICIAL  DECISIONS 


Notice  and  hearing  requirements 
mandatory.  —  Lease  and  transfer  agree¬ 
ment  of  a  hospital  was  invalid  since  the 
agreement  was  consummated  before  no¬ 
tice  was  given  to  the  Attorney  General 
and  the  holding  of  a  public  hearing. 
Sparks  v.  Hospital  Auth.,  241  Ga.  App. 
485,  526  S.E.2d  593  (1999). 

Date  of  notice.  —  Critical  date  from 
which  the  90  days  for  giving  notice  must 
be  calculated  is  the  date  any  part  of  the 
sale  or  lease  effectively  transfers  owner¬ 
ship,  operation,  or  control  of  the  hospital 


to  the  acquiring  entity.  Turpen  v.  Rabun 
County  Bd.  of  Comm’rs,  245  Ga.  App.  190, 
537  S.E.2d  435  (2000). 

Authority  of  Attorney  General.  — 
After  a  meaningful  public  hearing  has 
been  properly  held  on  a  proposed  agree¬ 
ment,  the  Attorney  General  is  authorized 
to  determine  whether  a  transaction  is  in 
the  public  interest  and,  thus,  whether  to 
approve  or  reject  the  agreement.  Sparks  v. 
Hospital  Auth.,  241  Ga.  App.  485,  526 
S.E.2d  593  (1999). 
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31-7-402.  Content  and  form  of  notice  to  Attorney  General;  reten¬ 
tion  of  experts;  payment  of  costs  and  expenses. 

(a)  Notice  to  the  Attorney  General  required  by  this  article  shall 
include  the  name  of  the  seller  or  lessor;  the  name  of  the  acquiring  entity 
and  other  parties  to  the  acquisition;  the  county  in  which  the  main 
campus  of  the  hospital  is  located;  the  terms  of  the  proposed  agreement 
and  any  related  agreements  including  leases,  management  contracts, 
and  service  contracts;  the  acquisition  price;  a  copy  of  the  acquisition 
agreement  and  any  related  agreements  including  leases,  management 
contracts,  and  service  contracts;  any  valuations  of  the  hospital’s  assets 
prepared  in  the  three  years  immediately  preceding  the  proposed 
transaction  date;  a  financial  and  economic  analysis  and  report  from  any 
expert  or  consultant  retained  by  the  seller  or  lessor  which  addresses 
each  of  the  criteria  set  forth  in  Code  Section  31-7-406;  articles  of 
incorporation  and  bylaws  of  the  nonprofit  corporation  and  related 
entities  and  foundations;  all  donative  documents  reflecting  the  pur¬ 
poses  of  prior  gifts  of  more  than  $100,000.00  in  value  by  donors  to  the 
nonprofit  corporation  or  any  related  entities  or  foundations  for  or  on 
behalf  of  the  hospital;  and  all  documents  pertaining  to  the  disposition  of 
assets,  including  those  documents  which  are  included  as  schedules  or 
exhibits  to  the  acquisition  agreement  and  any  related  agreements. 

(b)  The  Attorney  General  may  prescribe  a  form  of  notice  to  be  utilized 
by  the  seller  or  lessor  and  the  acquiring  entity  and  may  require 
information  in  addition  to  that  specified  in  this  article  if  the  disclosure 
of  such  information  is  determined  by  the  Attorney  General  to  be  in  the 
public  interest.  The  notice  to  the  Attorney  General  required  by  this 
article  and  all  documents  related  thereto  shall  be  considered  public 
records  pursuant  to  Article  4  of  Chapter  18  of  Title  50. 

(c)  The  Attorney  General  shall  be  authorized  to  retain  financial, 
economic,  health  planning,  or  other  experts  or  consultants  to  assist  in 
addressing  each  of  the  criteria  set  forth  in  Code  Section  31-7-406. 
Within  30  days  after  notice  from  the  Attorney  General,  the  actual  and 
reasonable  cost  and  expense  incurred  in  connection  with  the  retention 
of  such  experts  or  consultants  shall  be  paid  directly  to  such  experts  and 
consultants  by  the  parties  to  the  proposed  transaction  in  such  propor¬ 
tionate  amounts  as  the  parties  may  agree  or  otherwise  as  determined 
by  the  Attorney  General.  (Code  1981,  §  31-7-402,  enacted  by  Ga.  L. 
1997,  p.  1091,  §  1;  Ga.  L.  2009,  p.  711,  §  1/HB  667;  Ga.  L.  2012,  p.  218, 
§  6/HB  397.) 

The  2012  amendment,  effective  April  18  of  Title  50”  for  “Code  Section  50-18-70” 
17,  2012,  substituted  “Article  4  of  Chapter  in  the  second  sentence  of  subsection  (b). 


349 


31-7-402 


HEALTH 


31-7-403 


JUDICIAL  DECISIONS 

Cited  in  Turpen  v.  Rabun  County  Bd.  of 
Comm’rs,  245  Ga.  App.  190,  537  S.E.2d 
435  (2000). 

31-7-403.  Certification  of  interest  in  acquiring  entity;  certifica¬ 
tion  of  financial  interest  in  business  associated  with 
party  to  disposition;  statement  of  fair  dealing;  oppos¬ 
ing  board  members  exempt. 

(a)  Except  as  provided  in  subsection  (c)  of  this  Code  section,  notice  to 
the  Attorney  General  required  by  this  article  shall  also  include  a 
separate  certification  from  each  member  of  the  governing  board  and  the 
chief  executive  officer  of  the  nonprofit  corporation  which  is  a  party  to 
the  proposed  disposition,  and  from  each  member  of  the  governing  board 
and  the  chief  executive  officer  of  any  nonprofit  corporation  that  holds  a 
membership,  stock,  or  controlling  interest  therein,  executed  under 
oath,  stating  whether  that  director  or  officer  of  the  nonprofit  corpora¬ 
tion  is  then  or  may  become  within  the  three-year  period  following  the 
completion  of  the  transaction  a  member  or  shareholder  in,  or  officer, 
employee,  agent,  or  consultant  of,  or  will  otherwise  derive  any  compen¬ 
sation  or  benefits,  directly  or  indirectly,  from  the  acquiring  entity  or  any 
related  party  in  connection  with  or  as  a  result  of  the  disposition. 

(b)  Except  as  provided  in  subsection  (c)  of  this  Code  section,  notice  to 
the  Attorney  General  required  by  this  article  shall  also  include  a 
certification  from  each  member  of  the  governing  board  and  the  chief 
executive  officer  of  the  nonprofit  corporation  which  is  a  party  to  the 
proposed  disposition,  and  from  each  member  of  the  governing  board  and 
the  chief  executive  officer  of  any  nonprofit  corporation  that  holds  a 
membership,  stock,  or  controlling  interest  therein,  executed  under 
oath: 

(1)  Disclosing  any  financial  interest  held  by  that  individual  or  that 
individual’s  family,  or  held  by  any  business  in  which  such  individual 
or  the  individual’s  family  owns  a  financial  interest,  in  any  business 
which: 

(A)  Within  the  immediately  preceding  12  month  period  sold 
products,  property  interests,  or  services  to  the  nonprofit  corpora¬ 
tion  engaged  in  the  disposition;  or 

(B)  Within  the  immediately  preceding  12  month  period  sold  or 
within  the  three-year  period  after  the  completion  of  the  transaction 
may  sell  products,  property  interests,  or  services  to  the  acquiring 
entity; 

(2)  Disclosing  any  contract  pursuant  to  which  a  sale  was  made  or 
may  be  made  of  those  products,  property  interests,  or  services 
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regarding  financial  interests  which  are  disclosed  pursuant  to  para¬ 
graph  (1)  of  this  subsection; 

(3)  Stating  that  the  nonprofit  corporation  has  received  fair  market 
value  for  its  assets  or,  in  the  case  of  a  proposed  disposition  to  a  not  for 
profit  entity  or  a  hospital  authority,  stating  that  the  nonprofit 
corporation  has  received  an  enforceable  commitment  of  fair  and 
reasonable  community  benefits  for  its  assets; 

(4)  Stating  that  the  market  value  of  the  hospital’s  assets  has  not 
been  manipulated  to  decrease  their  value; 

(5)  Stating  that  the  terms  of  the  transaction  are  fair  and  reason¬ 
able  to  the  nonprofit  corporation; 

(6)  Stating  that  the  transaction  is  authorized  by  the  nonprofit 
corporation’s  governing  documents  and  is  consistent  with  the  intent 
of  any  major  donors  who  have  contributed  over  $100,000.00; 

(7)  Stating  that  the  proceeds  of  the  transaction  will  be  used  solely 
in  a  manner  consistent  with  the  charitable  purposes  of  the  nonprofit 
corporation  and  will  not  be  used,  directly  or  indirectly,  to  benefit  the 
acquiring  entity;  and 

(8)  Stating  that  the  transaction  will  not  adversely  affect  the 
availability  or  accessibility  of  health  care  services  in  the  county  in 
which  the  main  campus  of  the  hospital  is  located. 

(c)  The  certification  requirements  of  subsections  (a)  and  (b)  of  this 
Code  section  shall  not  apply  to  any  governing  board  members  who  vote 
to  oppose  the  proposed  disposition.  (Code  1981,  §  31-7-403,  enacted  by 
Ga.  L.  1997,  p.  1091,  §  1;  Ga.  L.  1998,  p.  128,  §  31.) 

JUDICIAL  DECISIONS 

Cited  in  Turpen  v.  Rabun  County  Bd.  of 
Comm’rs,  245  Ga.  App.  190,  537  S.E.2d 
435  (2000). 

31-7-404.  Publication  of  notice. 

Within  ten  working  days  after  receipt  of  notice  under  this  article,  the 
Attorney  General  shall  publish  notice  of  the  proposed  transaction  in  a 
newspaper  of  general  circulation  in  the  county  where  the  main  campus 
of  the  hospital  is  located  and  shall  notify  in  writing  the  governing 
authority  of  such  county.  The  published  notice  required  by  this  Code 
section  shall  state  that  the  Attorney  General  has  received  notice  of  a 
proposed  transaction,  the  names  of  the  parties  to  the  proposed  trans¬ 
action,  the  date,  time,  and  place  of  the  public  hearing  regarding  the 
transaction,  and  the  means  by  which  a  person  may  submit  written 
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comments  about  the  proposed  transaction  to  the  Attorney  General. 
(Code  1981,  §  31-7-404,  enacted  by  Ga.  L.  1997,  p.  1091,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Turpen  v.  Rabun  County  Bd.  of 
Comm’rs,  245  Ga.  App.  190,  537  S.E.2d 
435  (2000). 

31-7-405.  Public  hearing;  expert  or  consultant  required  to  tes¬ 
tify;  testimony;  representative  of  acquiring  entity  to 
testify. 

(a)  Within  60  days  after  receipt  of  the  notice  under  this  article,  the 
Attorney  General  shall  conduct  a  public  hearing  regarding  the  proposed 
transaction  in  the  county  in  which  the  main  campus  of  the  hospital  is 
located.  At  such  hearing,  the  Attorney  General  shall  provide  an  oppor¬ 
tunity  for  those  persons  in  favor  of  the  transaction,  those  persons 
opposed  to  the  transaction,  and  other  interested  persons  to  be  heard. 
The  Attorney  General  shall  also  receive  written  comments  regarding 
the  transaction  from  any  interested  person,  and  such  written  comments 
shall  be  considered  public  records  pursuant  to  Article  4  of  Chapter  18  of 
Title  50. 

(b)  Any  expert  or  consultant  retained  by  the  nonprofit  corporation  to 
prepare  the  financial  and  economic  analysis  of  the  proposed  transaction 
shall  be  required  to  appear  and  testify  at  the  public  hearing  regarding 
his  or  her  report  if  requested  to  do  so  by  the  Attorney  General  and  may 
be  questioned  by  the  Attorney  General.  Such  expert  or  consultant  shall 
make  the  same  disclosure  required  by  members  and  officers  under 
paragraphs  (1)  and  (2)  of  subsection  (b)  of  Code  Section  31-7-403.  The 
independent  expert  or  consultant  retained  by  the  Attorney  General  to 
review  the  proposed  transaction  shall  also  appear  and  testify  at  the 
public  hearing  regarding  his  or  her  findings  and  analysis. 

(c)  At  least  one  member  of  the  governing  board  of  the  seller  or  lessor 
shall  be  designated  by  the  seller  or  lessor,  and  at  least  one  representa¬ 
tive  of  the  acquiring  entity  shall  be  designated  by  the  acquiring  entity, 
which  designees  shall  appear  and  testify  under  oath  at  the  public 
hearing  and  shall  be  subject  to  questioning  by  the  Attorney  General. 
(Code  1981,  §  31-7-405,  enacted  by  Ga.  L.  1997,  p.  1091,  §  1;  Ga.  L. 
2012,  p.  218,  §  7/HB  397.) 

The  2012  amendment,  effective  April  18  of  Title  50”  for  “Code  Section  50-18-70” 
17,  2012,  substituted  “Article  4  of  Chapter  in  the  last  sentence  of  subsection  (a). 
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JUDICIAL  DECISIONS 

Notice  and  hearing  requirements  tice  was  given  to  the  Attorney  General 
mandatory.  —  Lease  and  transfer  agree-  and  the  holding  of  a  public  hearing, 
ment  of  a  hospital  was  invalid  since  the  Sparks  v.  Hospital  Auth.,  241  Ga.  App. 
agreement  was  consummated  before  no-  485,  526  S.E.2d  593  (1999). 

31-7-406.  Purpose  of  public  hearing;  factors  to  be  addressed  in 
disclosure. 

The  purpose  of  the  public  hearing  shall  be  to  ensure  that  the  public’s 
interest  is  protected  when  the  assets  of  a  nonprofit  hospital  are 
acquired  by  an  acquiring  entity  by  requiring  full  disclosure  of  the 
purpose  and  terms  of  the  transaction  and  providing  an  opportunity  for 
local  public  input.  The  disposition  of  a  nonprofit  hospital  to  an  acquiring 
entity  shall  not  be  in  the  public  interest  unless  there  has  been  adequate 
disclosure  that  appropriate  steps  have  been  taken  to  ensure  that  the 
transaction  is  authorized,  to  safeguard  the  value  of  charitable  assets, 
and  to  ensure  that  any  proceeds  of  the  transaction  are  used  for 
appropriate  charitable  health  care  purposes.  Such  disclosure  shall 
address,  at  a  minimum,  the  following  factors: 

(1)  Whether  the  disposition  is  permitted  under  Chapter  3  of  Title 
14,  the  “Georgia  Nonprofit  Corporation  Code,”  and  other  laws  of 
Georgia  governing  nonprofit  entities,  trusts,  or  charities; 

(2)  Whether  the  disposition  is  consistent  with  the  directives  of 
major  donors  who  have  contributed  over  $100,000.00; 

(3)  Whether  the  governing  body  of  the  nonprofit  corporation  exer¬ 
cised  due  diligence  in  deciding  to  dispose  of  hospital  assets,  selecting 
the  acquiring  entity,  and  negotiating  the  terms  and  conditions  of  the 
disposition; 

(4)  The  procedures  used  by  the  nonprofit  corporation  in  making  its 
decision  to  dispose  of  its  assets,  including  whether  appropriate  expert 
assistance  was  used; 

(5)  Whether  any  conflict  of  interest  was  disclosed,  including,  but 
not  limited  to,  conflicts  of  interest  related  to  directors  or  officers  of  the 
nonprofit  corporation  and  experts  retained  by  the  parties  to  the 
transaction; 

(6)  Whether  the  seller  or  lessor  will  receive  fair  value  for  its  assets, 
including  an  appropriate  control  premium  for  any  relinquishment  of 
control  or,  in  the  case  of  a  proposed  disposition  to  a  not  for  profit 
entity,  will  receive  an  enforceable  commitment  for  fair  and  reason¬ 
able  community  benefits  for  its  assets; 

(7)  Whether  charitable  assets  are  placed  at  unreasonable  risk  if 
the  transaction  is  financed  in  part  by  the  seller  or  lessor; 
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(8)  Whether  the  terms  of  any  management  or  services  contract 
negotiated  in  conjunction  with  the  transaction  are  reasonable; 

(9)  Whether  any  disposition  proceeds  will  be  used  for  appropriate 
charitable  health  care  purposes  consistent  with  the  nonprofit  corpo¬ 
ration’s  original  purpose  or  for  the  support  and  promotion  of  health 
care  in  the  affected  community; 

(10)  Whether  a  meaningful  right  of  first  refusal  to  repurchase  the 
assets  by  a  successor  nonprofit  corporation  or  foundation  has  been 
retained  if  the  acquiring  entity  subsequently  proposes  to  sell,  lease, 
or  transfer  the  hospital  to  yet  another  entity; 

(11)  Whether  sufficient  safeguards  are  included  to  assure  the 
affected  community  continued  access  to  affordable  care  and  to  the 
range  of  services  historically  provided  by  the  nonprofit  corporation; 

(12)  Whether  the  acquiring  entity  has  made  an  enforceable  com¬ 
mitment  to  provide  health  care  to  the  disadvantaged,  the  uninsured, 
and  the  underinsured  and  to  provide  benefits  to  the  affected  commu¬ 
nity  to  promote  improved  health  care;  and 

(13)  Whether  health  care  providers  will  be  offered  the  opportunity 
to  invest  or  own  an  interest  in  the  acquiring  entity  or  a  related  party, 
and  whether  procedures  or  safeguards  are  in  place  to  avoid  conflict  of 
interest  in  patient  referrals.  (Code  1981,  §  31-7-406,  enacted  by  Ga. 
L.  1997,  p.  1091,  §  1.) 


JUDICIAL  DECISIONS 

Cited  in  Turpen  v.  Rabun  County  Bd.  of 
Comm’rs,  245  Ga.  App.  190,  537  S.E.2d 
435  (2000). 

31-7-407.  Attorney  General  to  ensure  compliance  with  article; 

other  persons  not  precluded  from  instituting  judicial 
proceedings. 

The  Attorney  General  shall  have  the  authority  to  ensure  compliance 
with  any  and  all  notices,  certifications,  obligations,  and  commitments 
which  are  required  to  be  made  in  connection  with  a  transaction  under 
this  article  and  may  institute  proceedings  to  enforce  such  compliance  in 
the  superior  court  of  the  county  in  which  the  main  campus  of  the 
hospital  is  located.  This  provision  shall  not  preclude  any  other  person 
with  standing  from  instituting  judicial  proceedings  regarding  the 
proposed  disposition.  (Code  1981,  §  31-7-407,  enacted  by  Ga.  L.  1997,  p. 
1091,  §  1.) 
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31-7-407.1.  Report  of  findings. 

The  Attorney  General  shall  issue  a  report  of  findings  addressing  the 
issues  outlined  in  Code  Section  31-7-406  within  30  days  of  the  public 
hearing;  provided,  however,  the  time  for  issuing  said  report  may  be 
extended  for  an  additional  30  days  if  the  Attorney  General  finds  there 
has  been  a  failure  by  the  entities  involved  in  the  transaction  under 
review  or  any  of  them,  to  comply  with  disclosures  required  by  this 
article  or  to  respond  to  subpoenas  or  other  process  authorized  by  this 
article,  and  additional  extensions  may  be  ordered  upon  a  continuation 
of  a  failure  to  so  comply.  (Code  1981,  §  31-7-407.1,  enacted  by  Ga.  L. 
1997,  p.  1091,  §  1.) 

Code  Commission  notes.  —  Pursuant  section,  enacted  as  31-4-407.1,  was  redes- 
to  Code  Section  28-9-5,  in  1997,  this  Code  ignated  as  Code  Section  31-7-407.1. 

31-7-408.  Notice  required  prior  to  issuance  or  renewal  of  permit 
to  operate  hospital;  permit  subject  to  revocation  or 
suspension  for  failure  to  comply. 

No  permit  to  operate  a  hospital  may  be  issued  or  renewed  under  this 
chapter  or  any  other  applicable  statute  or  regulation  and  a  permit 
which  has  been  issued  shall  be  subject  to  revocation  or  suspension  if 
there  is  a  disposition  or  acquisition  of  hospital  assets  as  defined  in  this 
article  without  notice  first  having  been  provided  to  the  Attorney 
General  as  required  by  this  article.  (Code  1981,  §  31-7-408,  enacted  by 
Ga.  L.  1997,  p.  1091,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Turpen  v.  Rabun  County  Bd.  of 
Comm’rs,  245  Ga.  App.  190,  537  S.E.2d 
435  (2000). 

31-7-409.  Prospective  operation  of  article. 

(a)  Any  transaction  completed  before  October  31,  1997,  or  any 
transaction  that  is  subject  to  a  pending  definitive  agreement  as  of 
October  31,  1997,  and  which  is  either  conditioned  only  upon  receipt  of 
regulatory  approval,  or  is  subject  to  a  pending  judicial  proceeding  as  of 
April  1,  1997,  is  not  subject  to  the  requirements  of  this  article. 

(b)  Any  lease  which  is  exempted  from  the  operation  of  this  article 
pursuant  to  subsection  (a)  of  this  Code  section  and  which  contained,  on 
October  31,  1997,  an  option  to  renew  that  lease  upon  its  expiration  shall 
not  be  subject  to  this  article  upon  any  renewal  on  or  after  April  28, 1999. 
(Code  1981,  §  31-7-409,  enacted  by  Ga.  L.  1997,  p.  1091,  §  1;  Ga.  L. 
1999,  p.  850,  §  2.) 
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Code  Commission  notes.  —  Pursuant  Pursuant  to  Code  Section  28-9-5,  in 
to  Code  Section  28-9-5,  in  1997,  “October  1999,  “April  28,”  was  substituted  for  “the 
31,  1997,”  was  substituted  for  “the  effec-  date  this  subsection  becomes  effective  in” 
tive  date  of  this  article”  in  two  places.  in  subsection  (b). 

31-7-410.  Authority  of  Attorney  General  unaffected. 

No  provision  of  this  article  shall  derogate  from  the  common  law  or 
statutory  authority  of  the  Attorney  General.  (Code  1981,  §  31-7-410, 
enacted  by  Ga.  L.  1997,  p.  1091,  §  1.) 

31-7-411.  Attorney  General’s  power  under  article  same  as  under 
Code  Section  45-15-17. 

In  connection  with  the  Attorney  General’s  responsibilities  under  this 
article  and  in  connection  with  the  public  hearing  required  by  this 
article,  the  Attorney  General  shall  have  the  same  power  to  investigate 
and  issue  subpoenas  as  the  Attorney  General  has  with  respect  to 
investigations  authorized  under  Code  Section  45-15-17.  (Code  1981, 
§  31-7-411,  enacted  by  Ga.  L.  1997,  p.  1091,  §  1.) 

31-7-412.  Disposition  or  acquisition  made  in  violation  of  re¬ 
quirements  of  article  null  and  void;  violators  subject 
to  fine;  Attorney  General  to  instigate  proceedings  to 
impose  fine  within  one  year. 

(a)  Any  disposition  or  acquisition  of  assets  made  in  violation  of  the 
notice,  disclosure,  and  certification  requirements  of  this  article  shall  be 
null  and  void,  and  each  nonprofit  entity  and  acquiring  entity  engaging 
in  such  disposition  or  acquisition  shall  be  subject  to  a  fine  of  up  to 
$50,000.00,  the  amount  of  which  shall  be  determined  by  the  superior 
court  in  the  county  in  which  the  main  campus  of  the  hospital  is  located. 
The  Attorney  General  shall  institute  proceedings  to  impose  such  fine 
within  one  year  of  the  unlawful  disposition  or  acquisition. 

(b)  Any  person  knowingly  and  willfully  making  a  false  statement  in 
a  certification  under  Code  Section  31-7-403  or  subsection  (b)  of  Code 
Section  31-7-405,  in  addition  to  any  criminal  penalty  which  may  be 
imposed  pursuant  to  Code  Section  16-10-71,  shall  be  subject  to  a  civil 
fine  of  up  to  $50,000.00,  the  amount  of  which  shall  be  determined  by  the 
superior  court  in  the  county  in  which  the  main  campus  of  the  hospital 
is  located.  The  Attorney  General  shall  institute  proceedings  to  impose 
such  fine  within  one  year  of  the  date  of  the  certification.  (Code  1981, 
§  31-7-412,  enacted  by  Ga.  L.  1997,  p.  1091,  §  1;  Ga.  L.  1999,  p.  850, 
§  3.) 
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Transaction  held  null  and  void.  — 

Agreement  by  a  county  for  the  lease  and 
operation  of  a  nonprofit  hospital  pending 
the  closing  of  a  separate  contract  for  the 
purchase  of  the  assets  of  the  hospital 
violated  the  Hospital  Acquisition  Act, 


O.C.G.A.  §  31-7-400  et  seq.,  because  the 
agreement  went  into  effect  as  of  the  day 
the  agreement  was  signed  and  notice  had 
not  been  provided  under  the  Act.  Turpen  v. 
Rabun  County  Bd.  of  Comm’rs,  245  Ga. 
App.  190,  537  S.E.2d  435  (2000). 
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CHAPTER  8 

CARE  AND  PROTECTION  OF  INDIGENT  AND  ELDERLY 

PATIENTS 


Article  1 


Hospital  Care  for  the  Indigent 
Generally 


Sec. 

31-8-1. 

31-8-2. 

31-8-3. 

31-8-4. 

31-8-5. 

31-8-6. 

31-8-7. 

31-8-8. 


31-8-9. 

31-8-10. 

31-8-11. 


Establishment  and  purpose  of 
program;  administration. 
Definitions. 

Disbursement  of  state  funds 
to  counties. 

Qualification  of  counties  for 
participation  in  program. 
Submission  of  budget  by 
county. 

Credit  for  expenditures  by 
county. 

Qualifications  for  assistance 
under  program;  waiver  of  res¬ 
idence  requirements  in  emer¬ 
gencies. 

Agreements  between  depart¬ 
ment  and  other  governmental 
agencies  or  private  organiza¬ 
tions  to  obtain  funds. 

Use  of  gifts  and  donations. 
Rules  and  regulations. 
Construction  of  article. 


Article  2 


Hospital  Care  for  Nonresident 
Indigents 

31-8-30.  Findings;  purpose  of  article. 

31-8-31.  Definitions. 

31-8-32.  Determination  of  indigency. 

31-8-33.  Creation  of  fund. 

31-8-34.  Maintenance  of  records;  certi¬ 

fication  of  cost  of  care;  deter¬ 
mination  of  amount  of  fund. 

31-8-35.  Payments  from  fund  to  hospi¬ 

tals. 

31-8-36.  State  appropriations  to  fund. 

31-8-37.  Compliance  with  this  article 

contingent  upon  appropria¬ 
tion. 


Article  2A 


Hospital  Care  for  Pregnant  Women 

31-8-40.  Legislative  findings  and  pur¬ 
pose. 


Sec. 

31-8-41. 

31-8-42. 


31-8-43. 


31-8-43.1. 


31-8-44. 


31-8-45. 


31-8-46. 


Definitions. 

Requirement  of  hospitals 
with  emergency  services  to 
provide  care  to  pregnant 
women  in  labor. 
Determination  of  indigency; 
payment  of  services  provided 
under  Code  Section  31-8-42 
for  indigent  patients  by 
county;  records;  administra¬ 
tion. 

Extent  of  patient’s  liability  for 
costs;  required  cooperation  of 
patient  with  county;  liability 
of  father  for  costs;  action  by 
county  to  recover  costs  or 
challenge  determination  of  li¬ 
ability. 

Immunity  of  hospital  or 
health  care  provider  from  lia¬ 
bility. 

Availability  of  cause  of  action 
for  patient  wrongfully  denied 
care. 

Investigation;  penalties;  rules 
and  regulations. 


Article  3 


Long-term  Care  Ombudsman 
Program 

31-8-50.  Declaration  of  policy. 

31-8-51.  Definitions. 

31-8-52.  Establishment  of  long-term 
care  ombudsman  program. 

31-8-53.  Duties  of  state  ombudsman. 

31-8-54.  Duties  of  community  ombuds¬ 

men. 

31-8-55.  Entry  and  investigative  au¬ 
thority;  cooperation  of  govern¬ 
ment  agencies;  communica¬ 
tion  with  residents. 

31-8-56.  Resolution  of  complaints. 

31-8-57.  Reporting  abuse. 

31-8-58.  Confidentiality. 

31-8-59.  Notice  to  residents. 

31-8-60.  Retaliation  against  resident 
and  interference  with  om- 
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Sec. 

budsman  prohibited;  provi¬ 
sions  applicable  to  violations. 
31-8-61.  Liability  for  provision  of  infor¬ 
mation. 

31-8-62.  Liability  arising  from  com¬ 
plaints. 

31-8-63.  Rules  and  regulations. 

Article  4 

Reporting  Abuse  or  Exploitation 
of  Residents  in  Long-term 


Care  Facilities 

31-8-80. 

Short  title. 

31-8-81. 

Definitions. 

31-8-82. 

Reporting  abuse  or  exploita¬ 
tion;  records. 

31-8-83. 

Investigations. 

31-8-84. 

Evaluation  of  results  of  inves¬ 
tigation;  protection  of  resi¬ 
dent. 

31-8-85. 

Immunity  from  liability. 

31-8-86. 

Confidentiality. 

31-8-87. 

Retaliation  prohibited. 

31-8-88. 

Notice  of  requirements  of  ar¬ 
ticle. 

Bill  of 


31-8-100. 

31-8-101. 

31-8-102. 

31-8-103. 

31-8-104. 


31-8-105. 


31-8-106. 


31-8-107. 


31-8-108. 


Article  5 

Rights  for  Residents  of 
Long-term  Care 
Facilities 

Short  title. 

Legislative  intent. 
Definitions. 

Rights  of  residents  generally. 
Explanation  of  rights;  ac¬ 
knowledgment  of  explana¬ 
tion;  posting  of  rights  at  facil¬ 
ities. 

Giving  certain  notices  to  per¬ 
sons  who  became  residents 
before  July  1,  1981. 
Information  to  be  provided 
residents  upon  admission;  list 
of  current  rates  and  services; 
bill  for  charges;  access  to  non¬ 
medical  records. 

Refusal  of  admission  or  con¬ 
tinued  residence  on  the  basis 
of  history  or  condition  of  men¬ 
tal  or  physical  disease  or  dis¬ 
ability. 

Required  care,  treatment, 
and  services;  rights  in  regard 


Sec. 


31-8-109. 


31-8-110. 


31-8-111. 

31-8-112. 


31-8-113. 


31-8-114. 

31-8-115. 


31-8-116. 


31-8-117. 


31-8-118. 


31-8-119. 


31-8-120. 

31-8-121. 


thereto;  experimental  re¬ 
search  or  treatment. 

Use  or  threat  of  physical  re¬ 
straints,  isolation,  or  restric¬ 
tions  on  mobility. 

Right  to  select  pharmacy  or 
pharmacist;  charges  for  phar¬ 
maceutical  supplies  and  ser¬ 
vices;  information  as  to  pur¬ 
pose  and  effects  of  drugs. 
Rights  as  citizen. 

Freedom  from  duty  to  per¬ 
form  services  for  facility;  right 
to  rise  and  retire  at  times  of 
resident’s  choice;  tobacco  and 
alcoholic  beverages;  freedom 
to  enter  and  leave  facility. 
Right  to  retain  and  use  per¬ 
sonal  property  at  facility;  pro¬ 
vision  of  secure  storage  space 
for  such  property;  records  of 
stored  property;  investigation 
of  complaints  of  theft. 

Right  to  privacy. 

Use  of  payments  made  to  or 
on  behalf  of  a  resident;  right 
of  resident  or  his  guardian  to 
manage  the  resident’s  finan¬ 
cial  affairs;  assistance  by  fa¬ 
cility  in  such  management. 
Involuntary  transfer  of  resi¬ 
dents  discharged  from  facil¬ 
ity;  return  to  facility  after 
transfer. 

Suspension  of  certain  rights 
where  exercise  poses  danger 
to  self  or  other  residents;  no¬ 
tice  of  suspension;  duration. 
Freedom  from  interference  in 
exercise  of  rights  and  pursuit 
of  interests;  accommodation 
of  conflicting  rights;  voicing  of 
complaints  and  recommenda¬ 
tion  of  changes. 

Obtaining  contributions  by 
coercion;  use  of  contributions 
designated  for  a  restricted 
purpose;  receipts  and  records 
of  contributions. 

Visitors;  right  of  access. 
Formation  of  residents’  coun¬ 
cil;  space  for  meetings;  assis¬ 
tance  in  attending  meetings; 
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31-8-122. 


31-8-123. 


31-8-124. 

31-8-125. 

31-8-126. 


31-8-127. 


compelling  of  attendance  or 
participation. 

Compliance  with  this  article 
by  facilities;  establishment  by 
facilities  of  written  policies 
and  procedures;  familiariza¬ 
tion  of  facility  staff  with  this 
article. 

Use  of  state  or  community 
ombudsman  to  resolve  resi¬ 
dents’  complaints. 

Grievances. 

Administrative  hearings. 
Cause  of  action  against  facil¬ 
ity  for  violation  of  rights  un¬ 
der  this  article;  civil  penal¬ 
ties;  applicability  of  Code 
Section  31-5-8. 

Rules  and  regulations. 


Sec. 

31-8-153.3.  No  lapse  of  contributions  to 
the  general  fund. 

31-8-154.  Authorized  expenditure  of 
contributed  funds. 

31-8-155.  Promulgation  of  rules  for 
funding  expansions  of  eligibil¬ 
ity  and  indigent  care  pro¬ 


grams. 

31-8-156.  Appropriation  of  state  funds 
by  General  Assembly. 

31-8-157.  Refunding  contributed  funds; 
penalties  not  refunded. 

31-8-158.  Refunding  funds  not  appro¬ 
priated  or  determined  void  or 
ineligible. 

31-8-159.  Reporting  requirements. 

31-8-160.  Applicability  of  Article  7  of 
Chapter  4  of  Title  49. 


Article  6A 


Article  5A 

Remedies  for  Residents  of  Personal 
Care  Homes 


31-8-130. 

31-8-131. 

31-8-132. 

31-8-133. 

31-8-134. 

31-8-135. 

31-8-136. 

31-8-137. 

31-8-138. 

31-8-139. 


Short  title. 

Legislative  findings  and  in¬ 
tent. 

Definitions. 

Residents’  rights. 

Grievance  procedure. 
Hearing;  transfer  of  resident. 
Action  for  damages. 
Temporary  restraining  order; 
injunctions. 

Failure  to  validly  license  as 
defense. 

Mandamus. 

Article  6 


Indigent  Care  Trust  Fund 


31-8-150. 

31-8-151. 

31-8-152. 

31-8-152.1. 

31-8-153. 

31-8-153.1. 


31-8-153.2. 


Constitutional  authority  for 
passage  of  article. 

Definitions. 

Creation  of  Indigent  Care 
Trust  Fund. 

State  sales  and  use  taxation 
of  certain  health  care  ser¬ 
vices. 

Contributions  to  trust  fund. 
Irrevocable  transfer  of  funds 
to  trust  fund;  provision  for 
indigent  patients. 

Revenues  raised  from  speci¬ 
fied  sources. 


Nursing  Home  Provider  Fee 


31-8-161. 

31-8-162. 

31-8-163. 


31-8-164. 


31-8-165. 


31-8-166. 


31-8-167. 


31-8-168. 


31-8-169. 


Legislative  authority. 
Definitions. 

Segregated  account  of  reve¬ 
nues  raised  through  provider 
fees. 

Provider  fee  based  on  patient 
day;  quarterly  payment  re¬ 
quired. 

Use  of  segregated  account 
funds;  form  for  reporting  pro¬ 
vider  fee;  maintenance  of  re¬ 
cords;  inaccurate  payments; 
penalty  for  failing  to  pay. 
General  Assembly  appropria¬ 
tions  of  segregated  funds; 
match  to  federal  funds;  no 
lapsing  at  end  of  fiscal  year. 
Annual  report  by  department 
to  General  Assembly. 

Request  for  waiver  from 
United  States  Department  of 
Health  and  Human  Services. 
Application  of  the  Medical  As¬ 
sistance  Act  of  1977. 


Article  6B 

Quality  Assessment  Fees  on  Care 
Management  Organizations 

31-8-170.  Legislative  authority. 
31-8-171.  Definitions. 

31-8-172.  Segregated  account  for  the 
deposit  of  fees. 
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31-8-173. 


31-8-174. 


31-8-175. 


31-8-176. 


31-8-177. 


Assessment,  calculation,  and 
payment  of  fees. 

Collection  and  disposition  of 
fees;  authority  of  department 
to  inspect  records  of  care 
management  organizations; 
overpayment  or  underpay¬ 
ment;  penalty  for  failure  to 
pay  fee. 

Appropriation  of  revenues  to 
the  department. 

Annual  report  by  the  depart¬ 
ment. 

Applicability  of  the  Georgia 
Medical  Assistance  Act  of 
1977. 


Article  6C 


Article  7 

Disclosure  of  Treatment  of 
Alzheimer’s  Disease  or  Alzheimer’s 
Related  Dementia 


Sec. 

31-8-180. 

31-8-181. 


31-8-182. 


31-8-183. 


31-8-184. 


Definitions. 

Individuals  and  hospitals  ex¬ 
cluded  from  application  of  ar¬ 
ticle. 

Disclosure  of  care,  treatment, 
or  therapeutic  activities  re¬ 
quired;  disclosure  form. 

Areas  covered  by  disclosure 
requirements. 

Failure  to  provide  disclosure; 
review  and  verification  of  dis¬ 
closure  form. 


Provider  Payment  Agreement  Act 


Article  8 


31-8-179. 


31-8-179.1. 


31-8-179.2. 


31-8-179.3. 


31-8-179.4. 


31-8-179.5. 


31-8-179.6. 


31-8-179.7. 


31-8-179.8. 


(Repealed  effective  June  30, 
2013)  Short  title. 

(Repealed  effective  June  30, 
2013)  Definitions. 

(Repealed  effective  June  30, 
2013)  Establishment  of  segre¬ 
gated  account. 

(Repealed  effective  June  30, 
2013)  Assessment  of  provider 
payments;  to  be  paid  by  hos¬ 
pital  in  quarterly  install¬ 
ments;  payment  recognized  as 
expenditure  for  indigent  or 
charity  care. 

(Repealed  effective  June  30, 
2013)  Collection;  form;  record 
maintenance;  time  for  pay¬ 
ment. 

(Repealed  effective  June  30, 
2013)  Use  of  funds  for  obtain¬ 
ing  federal  financial  partici¬ 
pation  for  medical  assistance 
payments;  matching  funds. 
(Repealed  effective  June  30, 
2013)  Annual  reporting. 
(Repealed  effective  June  30, 
2013)  Application  of  Georgia 
Medical  Assistance  Act  of 
1977. 

(Repealed  effective  June  30, 
2013)  Termination  date. 


“Health  Share”  Volunteers  in 
Medicine 


31-8-190. 

31-8-191. 

31-8-192. 

31-8-193. 


31-8-194. 

31-8-195. 

31-8-195.1 


31-8-196. 

31-8-197. 

31-8-198. 


31-8-199. 

31-8-200. 

31-8-201. 


Short  title. 

Legislative  findings  and  in¬ 
tent. 

Definitions. 

Establishment  of  program; 
contracts  with  health  care 
providers. 

Notice  to  patients  required. 
Volunteers  to  provide  ser¬ 
vices. 

Sovereign  immunity  protec¬ 
tion  for  health  care  profes¬ 
sionals  in  safety  net  clinics. 
Exemption  from  employment 
regulations. 

Annual  report  of  claims  sta¬ 
tistics. 

Annual  report  by  the  depart¬ 
ment  summarizing  the  effi¬ 
ciency  of  access  and  treat¬ 
ment  outcomes. 

Department’s  responsibilities 
regarding  liability  insurance. 
Adoption  of  rules  and  regula¬ 
tions. 

Applicability;  preservation  of 
the  state’s  rights  under  the 
Tort  Claims  Act. 
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Cross  references.  —  Unfair  or  decep¬ 
tive  practices  toward  the  elderly, 
§  10-1-850  et  seq.  Rights  of  persons  resid¬ 
ing  in  long-term  care  facilities  generally, 
§  31-8-100  et  seq.  Determination  of  re¬ 
sponsibility  of  patients,  counties,  depart¬ 
ments,  and  others  to  pay  costs  of  treat¬ 
ment  for  mental  illness,  mental 
retardation,  alcoholism,  §§  37-3-121, 
37-4-81,  37-7-121  and  T.  37,  C.  9.  Medical 


assistance  generally,  §  49-4-140  et  seq. 
Liability  of  voluntary  health  care  provid¬ 
ers  and  sponsoring  organizations;  cumu¬ 
lative  immunity;  application,  §  51-1-29.4. 

Editor’s  notes.  —  By  resolution  (Ga.  L. 
1986,  p.  526),  the  General  Assembly  re¬ 
quested  the  Governor  to  create  the  Task 
Force  on  Funding  of  Indigent  Health  Care 
Programs  to  review  laws  and  programs 
regarding  indigent  health  care. 


RESEARCH  REFERENCES 


Am.  Jur.  Proof  of  Facts.  —  False 
Imprisonment  in  Connection  with  Con¬ 
finement  in  Nursing  Home  or  Hospital,  40 
POF2d  81. 

Discrimination  in  Provision  of  Medical 
Services  on  Basis  of  Disability,  49  POF3d 
1. 


Am.  Jur.  Trials.  —  Medical  and  Legal 
Aspects  of  Chemical  and  Physical  Re¬ 
straint  in  the  Nursing  Home,  75  Am.  Jur. 
Trials  1. 

ALR.  —  Licensing  and  regulation  of 
nursing  or  rest  homes,  53  ALR4th  689. 


ARTICLE  1 

HOSPITAL  CARE  FOR  THE  INDIGENT  GENERALLY 


Cross  references.  —  Powers  and  du¬ 
ties  of  counties  relating  to  support  of  pau¬ 
pers,  T.  36,  C.  12. 

Administrative  rules  and  regula¬ 
tions.  —  Hospital  care  for  the  indigent, 
Official  Compilation  of  the  Rules  and  Reg¬ 


ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Human  Resources  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes),  Public  Health,  Chapter 
290-5-5. 


31-8-1.  Establishment  and  purpose  of  program;  administration. 


In  order  to  promote  and  preserve  the  health  of  the  people  of  this  state, 
there  is  established  a  Hospital  Care  for  the  Indigent  Program  to  be 
administered  by  the  Department  of  Community  Health.  The  purpose  of 
this  program  is  to  assist  counties  in  the  purchase  of  hospital  care  for 
persons  who  are  ill  or  injured  and  who  can  be  helped  by  treatment  in  a 
hospital  but  are  financially  unable  to  meet  the  full  cost  of  hospital  care 
from  their  own  resources  or  from  the  resources  of  those  upon  whom  they 
are  legally  dependent.  The  purchase  of  such  hospital  care  shall  be 
limited  to  the  nonprofit  basic  cost  of  hospital  care  needed  for  the 
treatment  of  the  ill  or  injured,  as  deemed  necessary  and  ordered  by  the 
physician  in  charge  of  the  case  in  accordance  with  this  article  and  the 
rules,  regulations,  and  standards  adopted  and  promulgated  pursuant  to 
this  article.  (Ga.  L.  1957,  p.  470,  §  1;  Code  1933,  §  88-2301,  enacted  by 
Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  2009,  p.  453, 
§  1-4/HB  228.) 
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Law  reviews.  —  For  article,  “Privati-  “Rural  Health  Care  and  State  Antitrust 
zation  of  Rural  Public  Hospitals:  Implica-  Reform,”  see  47  Mercer  L.  Rev.  1045 
tions  for  Access  and  Indigent  Care,”  see  47  (1996). 

Mercer  L.  Rev.  991  (1996).  For  article, 

RESEARCH  REFERENCES 
Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 

§  no. 

31-8-2.  Definitions. 

As  used  in  this  article,  the  term: 

(0.5)  “Department”  means  the  Department  of  Community  Health. 

(1)  “Indigent  person”  means  any  resident  who  is  ill  or  injured  and 
who  from  his  own  resources  or  from  the  resources  of  those  upon  whom 
he  is  legally  dependent  is  financially  unable  to  meet  the  full  cost  of 
hospital  care  as  prescribed  or  ordered  by  a  physician.  An  allegedly 
indigent  person  shall  not  be  considered  an  “indigent  person”  for  the 
purposes  of  this  article  until  and  unless  he  shall  be  certified  as  an 
“indigent  person”  by  the  governing  authority  of  his  county  of  resi¬ 
dence.  If  the  governing  authority  shall  fail  or  refuse  to  certify  a 
person  as  an  “indigent  person”  within  five  days  after  the  next  regular 
or  special  meeting  of  the  governing  authority  receiving  notice  as  to 
such  person’s  being  admitted  to  a  participating  hospital,  neither  the 
county  nor  the  hospital  shall  be  responsible  for  any  medical  costs 
incurred  by  such  person,  but  the  person  himself  shall  be  responsible 
for  all  such  costs. 

(2)  “Participating  county”  means  a  county  whose  governing  au¬ 
thority,  by  appropriate  action,  has  agreed  to  participate  in  the 
program,  is  current  with  regard  to  its  pro  rata  share  of  funds 
necessary  for  hospital  care  for  its  indigent  persons,  and  is  in  compli¬ 
ance  with  this  article. 

(3)  “Participating  hospital”  means  a  publicly  or  privately  owned 
hospital  which  holds  a  valid  permit  issued  pursuant  to  Article  1  of 
Chapter  7  of  this  title,  which  has  a  physician  as  chief  of  staff,  and 
whose  governing  authority  has  elected  to  participate  in  the  program 
in  accordance  with  this  article. 

(4)  “Physician”  means  a  doctor  of  medicine  duly  licensed  to  practice 
medicine  in  this  state  in  accordance  with  Chapter  34  of  Title  43. 

(5)  “Program”  means  the  Hospital  Care  for  the  Indigent  Program. 

(6)  “Resident”  means  a  person  who  receives  health  care  from  a 
hospital  in  the  county  in  which  he  resides  and  who  is  in  this  state  for 
other  than  temporary  or  transitory  purposes  and  has  lived  continu- 
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ously  in  the  state  for  a  period  of  not  less  than  six  months.  (Ga.  L. 
1957,  p.  470,  §  2;  Code  1933,  §  88-2302,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Ga.  L.  1970,  p.  649,  §  1;  Ga.  L.  1983,  p.  3,  §  22;  Ga.  L.  2011, 
p.  705,  §  4-8/HB  214.) 

The  2011  amendment,  effective  July  2011  amendment  of  this  Code  section,  see 
1,  2011,  added  paragraph  (0.5).  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Law  reviews.  —  For  article  on  the 

31-8-3.  Disbursement  of  state  funds  to  counties. 

State  funds  appropriated  to  the  department  for  the  purpose  of 
carrying  out  this  article  shall  be  expended  by  the  department  so  as  to 
provide  for  the  administration  of  this  article  as  it  deems  necessary  and 
proper  and  to  assist  counties  in  providing  hospital  care  for  indigent 
residents.  The  department  shall  establish  a  graduated  matching  for¬ 
mula  for  the  disbursement  of  state  funds  to  assist  counties  as  provided 
in  this  article;  provided,  however,  the  state  share  of  any  participating 
county  budget  shall  not  exceed  $1.00  per  capita  based  on  the  latest 
official  decennial  population  count  of  the  United  States  Bureau  of  the 
Census.  The  department  may  establish  an  amount  of  state  funds  of  the 
total  state  and  county  participating  budget  to  provide  hospital  care  for 
indigent  resident  patients  who  may  be  hospitalized  outside  of  the 
county  of  residency;  provided,  however,  that  any  unexpended  state 
funds  budgeted  to  provide  hospital  care  for  the  indigent  patient  who 
may  be  hospitalized  outside  the  county  of  residency  may  be  reallocated 
by  the  department  according  to  the  matching  formula.  (Ga.  L.  1957,  p. 
470,  §  4;  Code  1933,  §  88-2304,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

31-8-4.  Qualification  of  counties  for  participation  in  program. 

In  order  for  a  county  to  qualify  for  assistance  under  the  program,  the 
governing  authority  of  said  county  shall  have  certified  that: 

(1)  The  county  elects  to  participate  in  the  program; 

(2)  A  local  budget  providing  the  funds  required  by  the  graduated 
matching  formula  has  been  approved; 

(3)  A  local  administrative  agency  or  officer  has  been  appointed; 
and 

(4)  A  screening  committee  or  agency  has  been  appointed  to  make 
determinations  and  certifications  relative  to  indigency  of  persons 
applying  for  assistance  as  provided  for  in  this  article.  (Ga.  L.  1957,  p. 
470,  §  9;  Code  1933,  §  88-2309,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

31-8-5.  Submission  of  budget  by  county. 

After  the  implementation  of  this  article,  the  governing  authority  of 
each  participating  county  shall,  on  or  before  April  1  of  each  year,  submit 
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to  the  department  a  program  budget  containing  an  estimate  and 
supporting  data  setting  forth  the  amount  of  moneys  needed  to  provide 
hospital  care  for  the  indigent  residents  for  said  county.  (Ga.  L.  1957,  p. 
470,  §  5;  Code  1933,  §  88-2305,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

31-8-6.  Credit  for  expenditures  by  county. 

Upon  certification  approved  by  the  department,  any  participating 
county  may  receive  credit  for  direct  expenditures  made  during  the 
period  covered  by  the  budget  by  the  county  to  a  hospital  or  hospitals 
when  such  expenditures  can  be  shown  to  have  been  made  for  the  care 
of  indigent  residents  as  defined  in  this  Code  section.  (Ga.  L.  1957,  p. 
470,  §  6;  Code  1933,  §  88-2306,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga. 
L.  1985,  p.  149,  §  31.) 

31-8-7.  Qualifications  for  assistance  under  program;  waiver  of 
residence  requirements  in  emergencies. 

In  order  to  qualify  for  assistance  under  this  program,  a  person  must 
be  an  indigent  resident  of  this  state  and  must  be  a  person  for  whom 
hospital  care  is  not  available  under  any  other  program.  The  six-months’ 
residency  requirement  may  be  waived  if  a  physician  certifies  that  the 
illness  or  injury  constitutes  an  emergency  which  requires  immediate 
hospital  care.  (Ga.  L.  1957,  p.  470,  §  8;  Code  1933,  §  88-2308,  enacted 
by  Ga.  L.  1964,  p.  499,  §  1.) 

31-8-8.  Agreements  between  department  and  other  governmen¬ 
tal  agencies  or  private  organizations  to  obtain  funds. 

The  department  is  authorized  and  empowered  to  enter  into  agree¬ 
ments  with  other  state  departments  and  boards,  agencies  of  the  United 
States  government,  local  governmental  agencies,  and  voluntary  orga¬ 
nizations  to  obtain  funds  for  hospital  care  that  may  be  available  for 
needy  persons;  and  the  department  is  authorized  to  administer  any 
funds  received  under  such  agreements  in  conformity  with  this  article; 
provided,  however,  that  the  authority  granted  in  this  article  shall  not 
prevent  the  department  from  complying  with  42  U.S.C.A.  Section  701, 
et  seq.  (Ga.  L.  1957,  p.  470,  §  10;  Code  1933,  §  88-2310,  enacted  by  Ga. 
L.  1964,  p.  499,  §  1;  Ga.  L.  1985,  p.  149,  §  31.) 

31-8-9.  Use  of  gifts  and  donations. 

The  department  is  authorized  and  empowered  to  accept  and  expend 
any  and  all  gifts  and  donations  that  may  be  available  to  it  for  the 
purposes  of  this  article.  (Ga.  L.  1957,  p.  470,  §  11;  Code  1933, 
§  88-2311,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 
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31-8-10.  Rules  and  regulations. 

The  department  shall  adopt  and  promulgate  such  rules  and  regula¬ 
tions  as  it  deems  necessary  to  carry  out  this  article.  (Ga.  L.  1957,  p.  470, 
§  7;  Code  1933,  §  88-2307,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

31-8-11.  Construction  of  article. 

This  article  shall  not  be  construed  as  replacing  federal,  state,  or  local 
programs  for  the  indigent  but  may  supplement  such  programs  for 
hospital  care  of  the  indigent.  (Ga.  L.  1957,  p.  470,  §  14;  Code  1933, 
§  88-2312,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

ARTICLE  2 

HOSPITAL  CARE  FOR  NONRESIDENT  INDIGENTS 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos¬ 
pitals  and  Asylums,  §  8  et  seq. 

31-8-30.  Findings;  purpose  of  article. 

The  General  Assembly  finds  that  there  is  an  inequitable  distribution 
of  the  public  costs  incurred  in  providing  health  care  for  indigent  persons 
who  receive  such  care  outside  their  counties  of  residence.  The  publicly 
supported  hospitals  providing  such  health  care  are  frequently  not 
reimbursed  for  the  costs  thereby  incurred,  which  either  increases  the 
tax  burden  of  citizens  supporting  such  hospitals  or  increases  the 
charges  made  to  paying  patients  or  causes  a  combination  of  both  types 
of  such  increases.  It  is  the  purpose  of  this  article  to  recognize  and 
provide  for  the  state’s  responsibility  to  assist  in  the  payment  of  cost  of 
care  for  nonresident  indigent  patients  by  providing  procedures  for  the 
reimbursement  of  such  costs  from  state  funds.  (Code  1933,  §  88-2301a, 
enacted  by  Ga.  L.  1979,  p.  1234,  §  1.) 

31-8-31.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Area  of  operation”  shall,  for  the  purpose  of  hospital  authori¬ 
ties,  have  the  same  meaning  as  defined  in  paragraph  (1)  of  Code 
Section  31-7-71  and,  for  purposes  of  all  other  hospitals,  shall  be  the 
county  in  which  the  hospital  is  located. 

(2)  “Cost  of  care”  means  the  cost  of  services  rendered  by  a  hospital 
at  the  reimbursement  rate  currently  in  effect  for  the  hospital  under 
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the  medical  assistance  program  for  the  needy  under  Title  XIX  of  the 
Social  Security  Act  (42  U.S.C.A.  Section  1396,  et  seq.),  as  amended, 
but  shall  not  include  any  portion  of  such  cost  which  is  paid  by  the 
indigent  patient,  by  the  spouse  or  a  relative  of  the  indigent  patient, 
by  insurance,  or  by  any  governmental  or  other  public  agency  pursu¬ 
ant  to  any  federal,  state,  or  local  program  paying  cost  of  health  care 
for  indigent  patients,  other  than  the  program  established  by  this 
article. 

(2.1)  “Department”  means  the  Department  of  Community  Health. 

(3)  “Fiscal  year”  means  the  period  beginning  on  July  1  of  each  year 
and  ending  on  June  30  of  the  immediately  following  year. 

(4)  “Fund”  means  the  Nonresident  Indigent  Health  Care  Fund 
created  by  Code  Section  31-8-33. 

(5)  “Health  care”  means  the  following  services  for  nonresident 
inpatients  and  outpatients: 

(A)  Emergency  care  or  treatment; 

(B)  Treatment  for  conditions  of  pregnancy  and  treatment  of  the 
newborn  infant  from  the  time  of  birth  until  the  time  of  discharge 
from  the  hospital; 

(C)  Treatment  for  a  potentially  disabling  illness  or  injury  when 
treatment  for  such  illness  or  injury  is  not  available  for  indigent 
patients  in  the  county  of  residence  of  the  patient;  and 

(D)  Treatment  for  any  combination  of  the  foregoing. 

(6)  “Hospital”  means  a  hospital  which  is  permitted  to  operate  by 
the  department  pursuant  to  Article  1  of  Chapter  7  of  this  title. 

(7)  “Hospital  authority”  means  a  hospital  authority  created  pursu¬ 
ant  to  Article  4  of  Chapter  7  of  this  title. 

(8)  “Indigent  patient”  means  a  nonresident  patient  who  is  certified 
as  an  indigent  pursuant  to  Code  Section  31-8-32. 

(9)  “Nonresident  patient”  means  a  person  who  receives  health  care 
from  a  hospital  and  who  is  a  resident  of  this  state  but  who  is  not  a 
resident  of  the  area  of  operation  of  the  hospital  providing  such  health 
care.  (Code  1933,  §  88-2302a,  enacted  by  Ga.  L.  1979,  p.  1234,  §  1; 
Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  2011,  p.  705,  §  4-9/HB  214.) 

The  2011  amendment,  effective  July  2011  amendment  of  this  Code  section,  see 
1,  2011,  added  paragraph  (2.1).  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Law  reviews.  —  For  article  on  the 
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31-8-32.  Determination  of  indigency. 

(a)  The  commissioner  of  community  health  shall  adopt  state-wide 
standards  to  determine  indigency  for  the  purposes  of  this  article.  To  the 
extent  practicable,  such  standards  shall  be  based  on  similar  standards 
adopted  for  the  purpose  of  determining  the  ability  to  pay  of  patients 
receiving  services  in  state  hospitals  as  authorized  by  state  law,  as  now 
or  hereafter  enacted,  governing  responsibility  for  payment  of  cost  of 
care  for  health  care  services  rendered  by  state  hospitals. 

(b)  Within  30  days  after  receiving  the  standards  provided  by  the 
commissioner  pursuant  to  subsection  (a)  of  this  Code  section,  the 
governing  authority  of  each  county,  by  resolution,  shall  designate  a 
person,  to  be  known  as  the  health  care  advisory  officer  of  the  county,  to 
make  a  determination  of  indigency  for  the  residents  of  the  county  in 
accordance  with  the  standards  promulgated  pursuant  to  subsection  (a) 
of  this  Code  section.  The  health  care  advisory  officer  shall  carry  out 
such  additional  duties  as  may  be  assigned  to  him  by  the  governing 
authority  of  the  county.  It  shall  be  the  duty  of  the  governing  authority 
of  each  county  to  mail  a  copy  of  such  resolution  to  the  chief  adminis¬ 
trative  officer  of  each  hospital  within  15  days  after  its  adoption.  The 
governing  authority  of  any  county  may  change  the  person  designated  as 
the  health  care  advisory  officer,  but  any  such  change  shall  be  accom¬ 
plished  by  resolution  of  the  governing  authority,  and  a  copy  of  the 
resolution  making  such  change  shall  be  mailed  to  the  chief  administra¬ 
tive  officer  of  each  hospital  within  15  days  after  its  adoption. 

(c)  When  a  nonresident  patient  receives  health  care  from  a  hospital 
and  when  such  patient  claims  inability  to  pay  cost  of  care  because  of 
indigency,  the  chief  administrative  officer  of  the  hospital  shall  notify,  in 
writing,  the  health  care  advisory  officer  of  the  county  of  residence  of  the 
patient.  Such  notification  shall  request  a  determination  of  indigency  of 
the  patient.  As  soon  as  practicable  after  receiving  such  notification  but 
not  later  than  30  days  thereafter,  the  health  care  advisory  officer  of  the 
county  shall  notify  the  chief  administrative  officer  of  the  hospital  of  his 
determination.  If  the  health  care  advisory  officer  determines  that  the 
patient  is  indigent,  such  notification  shall  constitute  a  certification  of 
such  indigency,  and  the  expenditures  for  cost  of  care  of  such  nonresi¬ 
dent  indigent  patient  shall  be  maintained  on  the  records  of  the  hospital 
for  the  purposes  of  Code  Section  31-8-34. 

(d)  If  the  health  care  advisory  officer  of  a  county  fails  to  respond  to  a 
request  for  a  determination  of  indigency  from  a  hospital  providing 
health  care  for  such  patient  within  the  time  limitation  provided  by 
subsection  (c)  of  this  Code  section,  the  county  of  residence  of  the  patient 
shall  be  liable  for  the  payment  of  cost  of  care  of  such  patient.  In  such 
event,  the  hospital  providing  health  care  for  the  nonresident  patient 
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may  bill  the  county  of  residence  of  the  patient  for  the  amount  of  his  cost 
of  care,  and  it  shall  be  the  duty  of  the  governing  authority  of  such 
county  to  pay  the  hospital  the  amount  billed. 

(e)  To  the  end  that  the  certifications  of  indigency  required  by  subsec¬ 
tion  (c)  of  this  Code  section  may  be  expedited,  it  shall  be  the  duty  of  each 
county  health  care  advisory  officer  to  establish  and  maintain  files 
showing  the  names  of  county  residents  determined  to  be  indigent. 

(f)  It  shall  be  the  duty  of  the  commissioner  to  devise  such  standard 
forms  as  may  be  necessary  or  desirable  to  administer  this  Code  section 
uniformly.  It  shall  be  the  duty  of  counties,  health  care  advisory  officers, 
and  hospitals  to  use  the  forms  promulgated  by  the  commissioner 
pursuant  to  this  subsection.  (Code  1933,  §  88-2303a,  enacted  by  Ga.  L. 
1979,  p.  1234,  §  1;  Ga.  L.  2009,  p.  453,  §  1-6/HB  228.) 

31-8-33.  Creation  of  fund. 

There  is  created  the  Nonresident  Indigent  Health  Care  Fund  for  the 
purpose  of  making  payments  therefrom  to  hospitals  to  reimburse  such 
hospitals  for  the  cost  of  care  of  nonresident  indigent  patients.  Such  fund 
shall  be  made  up  of  appropriations  made  thereto  by  the  General 
Assembly,  as  provided  in  this  article.  (Code  1933,  §  88-2304a,  enacted 
by  Ga.  L.  1979,  p.  1234,  §  1;  Ga.  L.  1991,  p.  94,  §  31.) 

31-8-34.  Maintenance  of  records;  certification  of  cost  of  care; 
determination  of  amount  of  fund. 

(a)  Each  hospital  shall  maintain  accurate  records  of  its  cost  of  care 
for  providing  health  care  services  for  nonresident  indigent  patients.  As 
soon  as  practicable  after  the  close  of  each  quarter  of  each  fiscal  year  and 
within  not  more  than  30  days  after  the  close  thereof,  the  chief 
administrative  officer  of  each  hospital  shall  certify  to  the  commissioner 
the  total  cost  of  care  incurred  by  the  hospital  in  providing  health  care 
to  nonresident  indigent  patients  for  the  immediately  preceding  quarter. 

(b)  For  the  1980-81  fiscal  year,  the  commissioner  shall  estimate  the 
state-wide  cost  of  care  for  nonresident  indigent  patients  by  annualizing 
the  total  amount  shown  on  the  first  quarterly  submissions  to  him  under 
subsection  (a)  of  this  Code  section  of  cost  of  care  for  nonresident 
indigent  patients  and  by  adjusting  the  annualized  amount  by  a  factor, 
not  to  exceed  10  percent  of  such  amount,  which  the  commissioner 
determines  to  be  a  reasonable  estimate  of  anticipated  increases  in  the 
cost  of  care  for  nonresident  indigent  patients. 

(c)  For  the  1981-82  fiscal  year  and  for  each  fiscal  year  thereafter,  the 
commissioner  shall  estimate  the  state-wide  cost  of  care  for  nonresident 
indigent  patients  by  annualizing  the  total  payments,  as  provided  by 
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Code  Section  31-8-35,  to  hospitals  from  the  fund  during  the  first  quarter 
of  the  immediately  preceding  fiscal  year,  adjusted  by  a  factor  whic  , 
based  on  the  experience  of  the  fund,  the  commissioner  determines  to  e 
a  reasonable  estimate  of  anticipated  increases  or  decreases  in  the  cost 
of  care  for  nonresident  indigent  patients;  but  no  estimated  increase  in 
such  cost  shall  exceed  10  percent  of  the  annualized  amount.  (Code  1933, 

§  88-2305a,  enacted  by  Ga.  L.  1979,  p.  1234,  §  1.) 

31-8-35.  Payments  from  fund  to  hospitals. 

For  each  fiscal  year,  beginning  with  the  1980-81  fiscal  year,  payments 
to  hospitals  for  cost  of  care  of  nonresident  indigent  patients  shall  be 
made  from  the  fund.  Beginning  with  the  certifications  made  after  the 
close  of  the  first  quarter  of  the  1980-81  fiscal  year,  the  quarterly 
certifications  of  cost  of  care  for  nonresident  indigent  patients  made  by 
hospitals  pursuant  to  subsection  (a)  of  Code  Section  31-8-34  shall 
constitute  requests  for  payments  from  the  fund  to  reimburse  such 
hospitals  for  the  cost  of  care.  Within  30  days  after  receiving  any  such 
request,  the  commissioner  shall  authorize  the  state  treasurer  to  issue  a 
check  to  the  hospital  submitting  the  request  for  the  payment  from  the 
fund  of  the  amount  requested.  (Code  1933,  §  88-2307a,  enacted  by  Ga. 
L.  1979,  p.  1234,  §  1;  Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2010,  p.  863, 

§  3/SB  296.) 

The  2010  amendment,  effective  July  Fiscal  Services”  in  the  middle  of  the  last 
1,  2010,  substituted  “state  treasurer”  for  sentence. 

“director  of  the  Office  of  Treasury  and 

31-8-36.  State  appropriations  to  fund. 

(a)  For  each  fiscal  year,  beginning  with  the  1980-81  fiscal  year,  the 
commissioner  shall  make  a  request  for  appropriation  of  the  amount 
determined  under  Code  Section  31-8-34  as  the  state-wide  cost  of  care 
for  nonresident  indigent  patients  in  the  budget  of  the  Department  of 
Community  Health  under  the  category:  “Nonresident  Indigent  Health 
Care  Fund.”  The  budget  shall  cite  this  article  as  the  authority  for  such 
request  and  shall  make  such  additional  explanation  of  the  request  as 
the  commissioner  deems  appropriate. 

(b)  In  the  event  the  General  Assembly  fails  to  appropriate  funds  in 
accordance  with  the  budget  request  made  pursuant  to  subsection  (a)  of 
this  Code  section  or  fails  to  appropriate  the  full  amount  requested,  the 
payments  to  hospitals  under  Code  Section  31-8-35  shall  be  reduced  pro 
rata  in  accordance  with  the  amount  actually  available  to  the  fund. 
(Code  1933,  §  88-2306a,  enacted  by  Ga.  L.  1979,  p.  1234,  §  1;  Ga.  L. 
2009,  p.  453,  §  1-4/HB  228.) 
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31-8-37.  Compliance  with  this  article  contingent  upon  appro¬ 
priation. 


On  and  after  July  1,  1987,  hospitals  shall  not  be  required  to  comply 
with  the  provisions  of  this  article  unless  the  General  Assembly  appro¬ 
priates  funds  in  an  amount  determined  as  the  state-wide  cost  of  care  for 
nonresident  indigent  patients  as  provided  for  in  Code  Section  31-8-36. 
(Code  1981,  §  31-8-37,  enacted  by  Ga.  L.  1987,  p.  1494,  §  3.) 


ARTICLE  2A 

HOSPITAL  CARE  FOR  PREGNANT  WOMEN 


Cross  references.  —  Newborn  Baby 
and  Mother  Protection  Act,  §  33-24-58. 

Administrative  rules  and  regula¬ 
tions.  —  Emergency  medical  services  to 
pregnant  women,  Official  Compilation  of 
the  Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Human  Re¬ 
sources  (now  the  Department  of  Commu¬ 


nity  Health  for  these  purposes),  Family 
and  Children  Services,  Chapter  290-2-26. 

Law  reviews.  —  For  article,  “State  of 
Emergency:  Why  Georgia’s  Standard  of 
Care  in  Emergency  Rooms  is  Harmful  to 
Your  Health,”  see  45  Ga.  L.  Rev.  275 
(2010). 


JUDICIAL  DECISIONS 


Constitutionality  of  article.  —  An 

attack  on  O.C.G.A.  Art.  2A,  Ch.  8,  T.  31,  as 
special  legislation  fails  since  the  statute 
operates  statewide  and  is  applicable  to  all 
hospitals  authorized  to  operate  as  pro¬ 
vided  in  the  statute.  Terrell  County  v. 
Albany/Dougherty  Hosp.  Auth.,  256  Ga. 
627,  352  S.E.2d  378  (1987). 

When  a  county  argued  that  O.C.G.A. 
Art.  2A,  Ch.  8,  T.  31  was  violative  of  Ga. 
Const.  1983,  Art.  IX,  Sec.  II,  Para.  Ill 
(b)(1),  which  prohibits  a  county  from  exer¬ 
cising  certain  enumerated  powers  inside 
the  boundaries  of  any  municipality  or 


other  county  except  by  contract  with  the 
entity  affected,  since  the  county  had  no 
contract  with  the  political  subdivision 
within  which  a  hospital  seeking  reim¬ 
bursement  under  O.C.G.A.  §  31-8-43(c) 
was  located,  it  could  not  constitutionally 
pay  the  claims  of  the  hospital,  it  was  held 
that  the  words  “unless  otherwise  provided 
by  law,”  prefacing  the  constitutional  pro¬ 
hibition  apply  to  a  general  law  such  as 
O.C.G.A.  §  31-8-43.  Terrell  County  v.  Al¬ 
bany/Dougherty  Hosp.  Auth.,  256  Ga.  627, 
352  S.E.2d  378  (1987). 


31-8-40.  Legislative  findings  and  purpose. 


The  General  Assembly  finds  that  Georgia’s  high  rates  of  infant 
mortality  and  morbidity  are  costly  to  the  state  in  terms  of  human 
suffering  and  of  expenditures  for  long-term  institutionalization,  special 
education,  and  medical  care.  It  is  well  documented  that  appropriate 
care  during  pregnancy  and  delivery  can  prevent  many  of  the  expensive, 
disabling  problems  our  children  experience.  The  State  of  Georgia  is 
making  progress  in  improving  services  and  funding.  However,  the 
General  Assembly  is  concerned  that  some  women  continue  to  be  refused 
service  for  financial  reasons  at  hospitals  when  they  request  admission 
after  labor  has  begun.  It  is  the  purpose  of  this  article  to  assure  that: 
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(1)  No  hospital  denies  available,  appropriate  emergency  services 
to  a  woman  who  has  not  made  prior  arrangements  for  the  payment  of 
the  delivery  and  who  seeks  hospital  care  for  the  safe  delivery  of  her 
child; 

(2)  Counties  assume  a  share  of  the  responsibility  in  meeting  this 
critical  need  for  their  residents  who  receive  such  care  when  no  other 
source  of  payment  from  public  or  private  sources  is  available;  and 

(3)  Women  receiving  such  care  and  other  persons  specified  in  this 
article  assume  certain  responsibilities  with  regard  to  payment  for 
such  care  after  it  is  rendered,  but  it  is  not  the  purpose  of  this  article 
to  establish  a  general  health  insurance  program  for  all  pregnant 
indigent  women.  (Code  1981,  §  31-8-40,  enacted  by  Ga.  L.  1984,  p. 
1389,  §  1;  Ga.  L.  1985,  p.  829,  §  3.) 

Cross  references.  —  Safe  place  for  Your  Health,”  see  45  Ga.  L.  Rev.  275 
newborns,  T.  19,  C.  10A.  (2010).  For  annual  survey  of  law  on  trial 

Law  reviews.  —  For  article,  “State  of  practice  and  procedure,  see  62  Mercer  L. 
Emergency:  Why  Georgia’s  Standard  of  Rev.  339  (2010). 

Care  in  Emergency  Rooms  is  Harmful  to 

JUDICIAL  DECISIONS 

Cited  in  Gliemmo  v.  Cousineau,  287 
Ga.  7,  694  S.E.2d  75  (2010). 

31-8-41.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Cost  of  care”  means  the  cost  of  services  rendered  by  a  hospital 
for  care  required  to  be  provided  thereby  under  this  article,  and  for 
services  rendered  by  a  physician  in  connection  therewith,  at  the 
lesser  of  the  actual  charges  or  the  reimbursement  rate  currently  in 
effect  for  the  hospital  and  physician  under  the  medical  assistance 
program  for  the  needy  under  Title  XIX  of  the  Social  Security  Act  (42 
U.S.C.A.  Section  1396,  et  seq.),  as  amended,  but  shall  not  include  any 
portion  of  such  cost  which  is  paid  by  the  indigent  patient,  by  the 
spouse  or  a  relative  of  the  indigent  patient,  by  the  father  of  the  child, 
by  insurance,  or  by  any  governmental  or  other  public  agency  pursu¬ 
ant  to  any  federal,  state,  or  local  program  paying  cost  of  health  care 
for  indigent  patients,  other  than  the  program  established  by  this 
article.  The  Medicaid  reimbursement  rate  for  services  under  this 
article  shall  not  be  adjusted  for  outlier  payment.  Payments  actually 
received  by  a  hospital  or  physician,  when  made  by  the  patient,  the 
patient’s  spouse,  family  member,  father  of  the  patient’s  child,  or  by 
insurance,  the  medical  assistance  program  for  the  needy,  any  similar 
federal,  state,  or  local  program,  or  any  other  third-party  payor  other 
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than  a  county,  shall  constitute  payment  to  the  hospital  or  physician, 
respectively,  of  the  payment  amount  so  received  and  exclude  that 
amount  from  the  definition  of  “cost  of  care.”  When  a  hospital  renders 
care  to  a  woman  who  is  not  a  resident  of  the  county  in  which  that 
hospital  is  located  and  that  care  is  required  to  be  provided  under  this 
article  but  there  is  within  the  county  of  residence  of  that  woman  a 
hospital  which  usually  and  customarily  provides  that  care,  “cost  of 
care”  means  the  lesser  of  the  actual  charges  for  the  care  actually 
rendered  or  the  Medicaid  reimbursement  rate  currently  in  effect  for 
such  care,  which  Medicaid  reimbursement  rate  shall  be  that  Medic¬ 
aid  rate  for  such  care  in  the  hospital  of  the  woman’s  county  of 
residence,  unless  there  is  more  than  one  such  hospital,  in  which  event 
the  rate  shall  be  the  average  Medicaid  rate  for  such  care  in  all 
hospitals  of  the  woman’s  county  of  residence. 

(1.1)  “Department”  means  the  Department  of  Community  Health. 

(2)  “Hospital”  means  a  hospital  which  is  permitted  to  operate  by 
the  department  pursuant  to  Article  1  of  Chapter  7  of  this  title. 

(3)  “Indigency”  means  the  inability  of  a  patient  or  other  person  to 
pay  the  entire  cost  of  care  determined  in  accordance  with  subsection 
(a)  of  Code  Section  31-8-43. 

(4)  “Patient”  means  a  pregnant  woman  who  receives  services 
under  this  article. 

(5)  “Resident  of  the  county”  means  a  person  who  is  domiciled  in  the 
county  as  determined  pursuant  to  Chapter  2  of  Title  19.  (Code  1981, 
§  31-8-41,  enacted  by  Ga.  L.  1984,  p.  1389,  §  1;  Ga.  L.  1985,  p.  829, 
§  3;  Ga.  L.  2011,  p.  705,  §  4-10/HB  214.) 

The  2011  amendment,  effective  July  2011  amendment  of  this  Code  section,  see 
1,  2011,  added  paragraph  (1.1).  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Law  reviews.  —  For  article  on  the 

31-8-42.  Requirement  of  hospitals  with  emergency  services  to 
provide  care  to  pregnant  women  in  labor. 

Any  hospital  which  operates  an  emergency  service  shall  be  required 
to  provide  the  appropriate,  necessary  emergency  services  to  any  preg¬ 
nant  woman  who  is  a  resident  of  this  state  and  who  presents  herself  in 
active  labor  to  the  hospital,  if  those  services  are  usually  and  customar¬ 
ily  provided  in  that  facility,  which  services  shall  be  provided  within  the 
scope  of  generally  accepted  practice  based  upon  the  information  fur¬ 
nished  the  hospital  by  the  pregnant  woman,  including  such  information 
as  the  pregnant  woman  reveals  concerning  her  prenatal  care,  diet, 
allergies,  previous  births,  general  health  information,  and  other  such 
information  as  the  pregnant  woman  may  furnish  the  hospital.  If,  in  the 
medical  judgment  of  the  physician  responsible  for  the  emergency 
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service,  the  hospital  must  transfer  the  patient  because  the  hospital  is 
unable  to  provide  appropriate  treatment,  the  hospital  where  the  patient 
has  presented  herself  shall: 

(1)  Within  the  capabilities  of  the  hospital  provide  such  emergency 
services  as  the  circumstances  require,  which  services  shall  be  pro¬ 
vided  within  the  scope  of  generally  accepted  practice  based  upon  the 
information  furnished  the  hospital  by  the  pregnant  woman,  including 
such  information  as  the  pregnant  woman  reveals  concerning  her 
prenatal  care,  diet,  allergies,  previous  births,  general  health  infor¬ 
mation,  and  other  such  information  as  the  pregnant  woman  may 
furnish  the  hospital; 

(2)  Contact  an  appropriate  receiving  hospital  and  notify  such 
hospital  that  the  patient  is  in  transit; 

(3)  Arrange  suitable  transportation  for  the  patient  if  necessary; 
and 

(4)  Send  to  the  receiving  hospital  any  available  information  on  the 
patient’s  history  and  condition. 

The  transfer  shall  not  be  authorized  until  the  physician  considers  the 
patient  sufficiently  stabilized  for  transport.  (Code  1981,  §  31-8-42, 
enacted  by  Ga.  L.  1984,  p.  1389,  §  1;  Ga.  L.  1985,  p.  829,  §  3.) 

JUDICIAL  DECISIONS 

Cited  in  Terrell  County  v.  Albany/ 

Dougherty  Hosp.  Auth.,  256  Ga.  627,  352 
S.E.2d  378  (1987). 

31-8-43.  Determination  of  indigency;  payment  of  services  pro¬ 
vided  under  Code  Section  31-8-42  for  indigent  patients 
by  county;  records;  administration. 

(a)  The  commissioner  of  community  health  shall  adopt  state-wide 
standards  to  determine  indigency  for  the  purposes  of  this  article,  which 
standards  shall  be  based  upon  and  consistent  with  125  percent  of  the 
federal  poverty  level  as  it  exists  on  May  1,  1985.  These  standards  shall 
further  provide  for  legal  liability,  based  upon  ability  to  pay  some 
reasonable  percentage  of  cost  of  care,  for  patients  and  other  persons 
legally  liable  for  the  patients’  cost  of  care  if  those  patients  or  other 
persons  do  not  meet  the  indigency  standards  based  upon  less  than  100 
percent  of  the  federal  poverty  level  but  do  meet  those  standards  based 
upon  between  100  and  125  percent  of  the  federal  poverty  level,  as  such 
level  exists  on  May  1,  1985. 

(b)  Within  30  days  after  receiving  the  standards  provided  by  the 
commissioner  pursuant  to  subsection  (a)  of  this  Code  section,  the 
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governing  authority  of  each  county,  by  resolution,  shall  designate  a 
person,  to  be  known  as  the  health  care  advisory  officer  of  the  county,  to 
make  a  determination  of  indigency  for  the  residents  of  the  county  in 
accordance  with  the  standards  promulgated  pursuant  to  subsection  (a) 
of  this  Code  section.  The  health  care  advisory  officer  shall  carry  out 
such  additional  duties  as  may  be  assigned  to  him  by  the  governing 
authority  of  the  county  It  shall  be  the  duty  of  the  governing  authority 
of  each  county  to  mail  a  copy  of  such  resolution  to  the  commissioner  or 
the  commissioner’s  designee  within  15  days  after  its  adoption.  The 
governing  authority  of  any  county  may  change  the  person  designated  as 
the  health  care  advisory  officer,  but  any  such  change  shall  be  accom¬ 
plished  by  resolution  of  the  governing  authority,  and  a  copy  of  the 
resolution  making  such  change  shall  be  mailed  to  the  commissioner  or 
the  commissioner’s  designee  within  15  days  after  its  adoption.  If  a 
county  fails  or  refuses  either  to  designate  a  health  care  advisory  officer 
or  to  provide  to  the  commissioner  or  the  commissioner’s  designee  the 
required  notification  of  the  county’s  designation  of  such  officer,  the 
county  governing  authority  shall  be  deemed  to  be  such  officer  for 
purposes  of  this  article. 

(c)  When  a  patient  receives  health  care  from  a  hospital  or  physician, 
which  care  that  hospital  is  required  to  provide  the  patient  under  Code 
Section  31-8-42,  and  when  such  patient  claims  indigency,  the  chief 
administrative  officer  of  the  hospital  shall  determine  whether  any 
portion  of  the  cost  of  services  may  be  paid  by  the  medical  assistance 
program  for  the  needy  under  Title  XIX  of  the  Social  Security  Act,  by 
insurance,  or  by  any  other  governmental  or  public  agency  pursuant  to 
any  federal,  state,  or  local  program  and  provide  written  notification  of 
such  determination  to  the  health  care  advisory  officer  of  the  county  of 
residence  of  the  patient.  Such  notification  shall  include  a  certification 
by  the  chief  administrative  officer  of  the  hospital  that  an  appropriate 
investigation  has  been  made  and  that  it  has  been  determined  that  no 
portion  of  the  cost  of  services  may  be  paid  by  the  medical  assistance 
program  for  the  needy  under  Title  XIX  of  the  Social  Security  Act,  by 
insurance,  or  by  any  other  governmental  or  public  agency  pursuant  to 
any  federal,  state,  or  local  program  or  a  certification  that  an  appropri¬ 
ate  investigation  has  been  made  and  that  a  portion  of  the  cost  of 
services  may  be  paid  from  such  sources.  If  it  is  determined  that  a 
portion  of  the  cost  of  services  may  be  paid  from  such  sources,  then  the 
notification  shall  include  a  certification  of  the  amount  which  may  be  so 
paid.  Such  notification  shall  also  request  a  determination  of  indigency 
of  the  patient.  As  soon  as  practicable  after  receiving  such  notification 
but  not  later  than  60  days  thereafter,  the  health  care  advisory  officer  of 
the  county  shall  notify  the  chief  administrative  officer  of  the  hospital  of 
his  determination.  If  the  health  care  advisory  officer  determines  that 
the  patient  meets  the  indigency  standards  or  if  the  health  care  advisory 
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officer  of  a  county  fails  to  respond  to  a  request  for  a  determination  of 
indigency  from  a  hospital  providing  health  care  for  such  patient  within 
the  time  limitation  provided  by  this  subsection,  the  county  of  residence 
of  the  patient  shall  be  liable  for  the  payment  of  cost  of  care  of  such 
patient  in  each  hospital  rendering  the  emergency  services.  In  such 
event,  each  hospital  and  physician  providing  the  emergency  health  care 
for  the  patient  may  bill  the  county  of  residence  of  the  patient  for  the 
amount  of  the  patient’s  cost  of  care.  It  shall  be  the  duty  of  the  governing 
authority  of  such  county  to  pay  the  hospital  and  physician  that  billed 
amount  plus,  if  that  billed  amount  is  not  paid  by  the  county  within  120 
days  after  the  mailing  of  a  request  for  a  determination  of  indigency, 
interest  on  the  billed  amount  at  the  rate  specified  in  Code  Section 
48-2-40  for  unpaid  taxes. 

(d)  To  the  end  that  the  certifications  of  indigency  required  by 
subsection  (c)  of  this  Code  section  may  be  expedited,  it  shall  be  the  duty 
of  each  county  health  care  advisory  officer  to  establish  and  maintain 
files  showing  the  names  of  county  residents  whom  that  officer  has 
determined  to  be  indigent. 

(e)  It  shall  be  the  duty  of  the  commissioner  to  devise  such  standard 
forms  as  may  be  necessary  or  desirable  to  administer  this  Code  section 
uniformly.  It  shall  be  the  duty  of  counties,  health  care  advisory  officers, 
and  hospitals  to  use  the  forms  promulgated  by  the  commissioner 
pursuant  to  this  subsection. 

(f)  To  the  extent  practicable  and  consistent  with  appropriate  health 
care,  the  commissioner  and  the  health  care  advisory  officer  shall 
encourage  the  use  of  hospitals  located  in  the  county  of  residence  of  the 
pregnant  woman.  (Code  1981,  §  31-8-43,  enacted  by  Ga.  L.  1984,  p. 
1389,  §  1;  Ga.  L.  1985,  p.  829,  §  3;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  1992, 
p.  6,  §  31;  Ga.  L.  2009,  p.  453,  §  1-6/HB  228.) 

JUDICIAL  DECISIONS 


Constitutionality.  —  When  a  county 
argued  that  O.C.G.A.  §  31-8-43  was  vio¬ 
lative  of  Ga.  Const.  1983,  Art.  IX,  Sec.  II, 
Para.  111(b)(1),  which  prohibits  a  county 
from  exercising  certain  enumerated  pow¬ 
ers  inside  the  boundaries  of  any  munici¬ 
pality  or  other  county  except  by  contract 
with  the  entity  affected,  since  the  county 
had  no  contract  with  the  political  subdivi¬ 
sion  within  which  a  hospital  seeking  re¬ 
imbursement  under  subsection  (c)  of 
O.C.G.A.  §  31-8-43  was  located,  it  could 
not  constitutionally  pay  the  claims  of  the 
hospital,  it  was  held  that  the  words  “un¬ 
less  otherwise  provided  by  law,”  prefacing 
the  constitutional  prohibition  apply  to  a 


general  law  such  as  O.C.G.A.  §  31-8-43. 
Terrell  County  v.  Albany/Dougherty  Hosp. 
Auth.,  256  Ga.  627,  352  S.E.2d  378  (1987). 

Claims  presentation  requirements 
of  §  36-11-1  inapplicable.  —  Require¬ 
ments  of  O.C.G.A.  §  36-11-1  on  present¬ 
ing  claims  against  a  county  apply  to 
claims  arising  from  contract  and  do  not 
apply  to  a  claim  when  the  right  to  and 
amount  of  the  claim  is  fixed  by  law  as 
when  a  hospital  furnishes  emergency  ser¬ 
vices  to  pregnant  indigent  residents  of  the 
county  under  O.C.G.A.  Art.  2A,  Ch.  8,  T. 
31.  Terrell  County  v.  Albany/Dougherty 
Hosp.  Auth.,  256  Ga.  627,  352  S.E.2d  378 
(1987). 
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Reasonableness  of  indigency  stan¬ 
dards.  —  Statewide  standards  of 
indigency  adopted  by  the  Commissioner  of 
Human  Resources  are  not  arbitrary,  capri¬ 
cious,  or  otherwise  unreasonable.  Terrell 
County  v.  Albany/Dougherty  Hosp.  Auth., 
256  Ga.  627,  352  S.E.2d  378  (1987). 

Indigency  not  waived  by  patients’ 
execution  of  promissory  notes.  —  Al¬ 
though  patients  signed  and  delivered 
promissory  notes  to  the  hospital,  the  exe¬ 
cution  of  the  notes  by  the  patients  did  not 
amount  to  a  waiver  of  indigency  on  the 
patients’  part  nor  indirectly  amount  to  a 
waiver  on  the  part  of  the  hospital  nor  did 
the  execution  of  the  notes  in  any  way 
satisfy  the  obligation  of  the  county  to 
provide  medical  service  for  indigent  per¬ 


sons.  Terrell  County  v.  Albany/Dougherty 
Hosp.  Auth.,  256  Ga.  627,  352  S.E.2d  378 
(1987). 

Validity  of  rules  and  regulations.  — 

Argument  that  the  regulations  adopted  by 
the  Commissioner  of  Human  Resources 
under  O.C.G.A.  §  31-8-43  are  invalid  be¬ 
cause  the  Commissioner  expanded  the 
scope  of  the  act  by  including  intra  partum 
and  post  partum  care  of  the  mother  and  a 
pediatric  examination  of  the  newborn  is 
invalid.  The  General  Assembly  may  dele¬ 
gate  to  administrative  offices  or  agencies 
the  authority  to  make  rules  and  regula¬ 
tions  necessary  to  effectuate  statutes  of 
the  General  Assembly.  Terrell  County  v. 
Albany/Dougherty  Hosp.  Auth.,  256  Ga. 
627,  352  S.E.2d  378  (1987). 


31-8-43.1.  Extent  of  patient’s  liability  for  costs;  required  coop¬ 
eration  of  patient  with  county;  liability  of  father  for 
costs;  action  by  county  to  recover  costs  or  challenge 
determination  of  liability. 


(a)  A  patient  who  receives  services  under  this  article  shall,  by 
accepting  such  services,  be  deemed  to  have  agreed  to: 

(1)  Be  liable  to  any  county  which  pays  all  or  any  part  of  that 
patient’s  cost  of  care  for  the  entire  amount  so  paid  by  that  county, 
except  that  a  patient  who  meets  the  indigency  standards  based  upon 
100  to  125  percent  of  the  federal  poverty  level  shall  be  liable  for  an 
amount  which  is  the  greater  of  $100.00  or  the  reasonable  percentage 
of  costs  for  which  the  patient  is  liable  under  subsection  (a)  of  Code 
Section  31-8-43  and  a  patient  who  meets  the  indigency  standards 
based  upon  less  than  100  percent  of  the  federal  poverty  level  shall  be 
liable  for  $100.00  of  those  costs,  but  liability  under  this  subsection 
shall  never  exceed  the  county’s  payments  for  cost  of  care; 

(2)  Have  made  an  assignment  to  that  county  paying  any  part  of 
that  patient’s  cost  of  care  for  any  benefits  for  such  care  for  which  the 
patient  is  eligible  from  a  third  party  up  to  the  amount  actually  paid 
and  cooperate  with  the  county  in  obtaining  any  such  benefits  to  repay 
the  county; 

(3)  Cooperate  with  any  county  paying  any  part  of  that  patient’s 
cost  of  care  in  identifying  the  father  of  a  child  delivered  to  the  patient 
by  a  hospital  acting  in  compliance  with  this  article  and  in  seeking  to 
obtain  from  such  father  repayment  of  that  portion  of  the  county’s 
payment  which,  under  the  indigency  standards,  that  father  is  able  to 
repay;  and 
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(4)  Cooperate  with  any  county  paying  any  part  of  that  patient’s 
cost  of  care  in  applying  and  qualifying  for  the  medical  assistance 
program  for  the  needy  under  Title  XIX  of  the  Social  Security  Act  or 
any  other  federal,  state,  or  local  governmental  program  for  which  the 
patient  may  be  eligible. 

(b)  The  failure  of  a  patient  to  cooperate  as  required  by  paragraphs 
(2),  (3),  and  (4)  of  subsection  (a)  of  this  Code  section  shall  render  the 
patient  and  any  person  liable  for  other  expenses  of  the  patient, 
including  but  not  limited  to  the  parents  of  a  minor  patient  and  the 
spouse  of  a  patient,  liable  to  the  county  for  all  payments  which  that 
county  makes  for  the  patient’s  cost  of  care.  Failure  of  a  patient  to 
cooperate  as  required  by  paragraphs  (2),  (3),  and  (4)  of  subsection  (a)  of 
this  Code  section  shall  not  be  a  valid  ground  to  deny  the  patient  services 
otherwise  required  to  be  provided  under  this  article  unless  the  patient 
at  the  time  of  admission  refuses  to  sign  a  document,  in  such  form  as  the 
commissioner  shall  prescribe  and  provide,  acknowledging  notification 
that  the  patient’s  receiving  services  shall  constitute  an  agreement  to 
the  terms  of  paragraphs  (1)  through  (4)  of  subsection  (a)  of  this  Code 
section  unless  waived  by  the  county  health  care  advisory  officer. 

(c)  Except  as  provided  in  subsection  (b)  of  this  Code  section,  the 
father  of  a  patient’s  child  who  is  delivered  by  a  hospital  as  required  by 
this  article  and  any  other  person  legally  responsible  for  other  expenses 
of  the  patient  shall  be  liable  to  the  county  which  pays  the  patient’s  cost 
of  care  to  the  same  extent  the  patient  is  liable  therefor  under  paragraph 
(1)  of  subsection  (a)  of  this  Code  section.  This  obligation  to  make 
repayment  shall  be  in  addition  to  any  other  obligation  imposed  by  law. 

(d)  The  county  may  bring  a  civil  action  to  recover,  from  any  person 
liable  therefor  under  this  Code  section,  those  payments  which  the 
county  has  made  for  a  patient’s  cost  of  care  to  the  extent  of  the  liability 
imposed  by  this  Code  section  but  in  no  event  may  recover  more  than  the 
county  paid  for  such  costs  of  care. 

(e)  A  county  or  any  person  aggrieved  by  any  determination  under 
this  article  that  such  county  or  person  is  liable  for  a  patient’s  cost  of  care 
may  bring  a  de  novo  civil  action  in  superior  court  challenging  that 
determination.  (Code  1981,  §  31-8-43.1,  enacted  by  Ga.  L.  1985,  p.  829, 
§  3;  Ga.  L.  1991,  p.  94,  §  31.) 

31-8-44.  Immunity  of  hospital  or  health  care  provider  from 
liability. 

No  physician,  nurse,  or  other  such  medical  assistant,  nor  the  hospital 
or  any  of  its  agents  or  employees  shall  be  guilty  of  malpractice  or  civilly 
liable  therefor  for  treatment  rendered  under  this  article  unless  the 
physician,  nurse,  or  other  medical  assistant,  or  the  hospital,  its  agent, 
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or  employee  has  been  grossly  negligent  in  the  provision  of  such  services 
or  has  willfully  failed  to  comply  with  the  provisions  of  this  article.  No 
action  shall  be  brought  in  connection  with  treatment  rendered  under 
this  article  without  a  specific  allegation  of  gross  negligence  or  willful 
failure  to  comply  (Code  1981,  §  31-8-44,  enacted  by  Ga.  L.  1984,  p. 
1389,  §  1;  Ga.  L.  1985,  p.  829,  §  3.) 

Cross  references.  —  Actions  for  med¬ 
ical  malpractice  generally,  §  51-1-27. 

31-8-45.  Availability  of  cause  of  action  for  patient  wrongfully 
denied  care. 

If  a  hospital  fails  or  refuses  to  provide  treatment  or  services  pursuant 
to  the  provisions  of  Code  Section  31-8-42,  a  person  aggrieved  by  such 
failure  or  refusal  shall  have  a  cause  of  action  against  the  hospital  for 
damages  and  for  such  other  relief  as  the  court  having  jurisdiction  of  the 
action  deems  proper.  No  person  shall  be  prohibited  from  maintaining 
such  an  action  for  failure  to  exhaust  any  rights  to  administrative  relief. 
(Code  1981,  §  31-8-45,  enacted  by  Ga.  L.  1984,  p.  1389,  §  1;  Ga.  L. 
1985,  p.  829,  §  3.) 

31-8-46.  Investigation;  penalties;  rules  and  regulations. 

(a)  If  the  department  receives  notice  that  a  violation  by  a  hospital  of 
Code  Section  31-8-42  is  in  progress,  the  department  shall  immediately 
order  an  investigation  to  determine  whether  or  not  there  has  been  a 
violation  and  upon  finding  that  a  violation  has  occurred  shall  immedi¬ 
ately  order  the  hospital  to  comply  with  that  Code  section. 

(b)  If  a  hospital  violates  Code  Section  31-8-42,  the  department  shall 
assess  a  civil  penalty  of  $500.00  for  each  such  violation.  Any  such  civil 
penalty  shall  be  imposed  by  the  department  only  after  notice  and 
hearing  as  provided  in  Article  1  of  Chapter  5  of  this  title.  Any  person  or 
facility  subject  to  a  civil  penalty  under  this  Code  section  is  entitled  to 
judicial  review  in  accordance  with  Article  1  of  Chapter  5  of  this  title.  All 
civil  penalties  recovered  by  the  department  under  this  Code  section 
shall  be  paid  into  the  general  fund  of  the  state  treasury. 

(c)  Any  hospital  held  to  be  in  violation  of  Code  Section  31-8-42  more 
than  three  times  within  any  12  month  period  shall  be  subject  to 
suspension  or  revocation  of  license  by  the  Department  of  Community 
Health. 

(d)  The  Department  of  Community  Health  is  authorized  and  directed 
to  promulgate  appropriate  rules  and  regulations  for  the  enforcement  of 
this  article. 
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(e)  Nothing  in  this  article  shall  be  construed  to  preempt  any  other 
law  or  to  deny  to  any  individual  any  rights  or  remedies  which  are 
provided  by  or  under  any  other  law.  (Code  1981,  §  31-8-46,  enacted  by 
Ga.  L.  1984,  p.  1389,  §  1;  Ga.  L.  1985,  p.  829,  §  3;  Ga.  L.  2008,  p.  12, 
§  2-27/SB  433;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228.) 

ARTICLE  3 

LONG-TERM  CARE  OMBUDSMAN  PROGRAM 


Cross  references.  —  Protective  ser¬ 
vices  for  abused,  neglected,  or  exploited 
disabled  adults,  T.  30,  C.  5.  Further  pro¬ 
visions  regarding  reporting  of  abuse  or 
exploitation  of  residents  of  long-term  care 
facilities,  §  31-8-80  et  seq.  Public  assis- 

31-8-50.  Declaration  of  policy. 


tance  for  the  elderly  generally,  §  49-4-30 
et  seq. 

Law  reviews.  —  For  note  on  1995 
amendments  of  Code  sections  in  this  arti¬ 
cle,  see  12  Ga.  St.  U.L.  Rev.  241  (1995). 


The  General  Assembly  finds  that  a  significant  number  of  older 
citizens  of  this  state  reside  in  long-term  care  facilities  in  this  state  and, 
because  of  their  isolated  and  vulnerable  condition,  are  more  dependent 
on  others  for  their  protection  and  care.  It  is  the  intent  of  the  General 
Assembly  to  protect  and  improve  the  quality  of  care  and  life  for 
residents  through  the  promotion  of  community  involvement  in 
long-term  care  facilities  and  by  the  establishment  of  a  process  to  resolve 
complaints  and  problems  of  residents.  It  is  the  further  intent  of  the 
General  Assembly  that  the  department,  within  available  resources  and 
pursuant  to  its  duties  under  the  Older  Americans  Act  of  1965,  as 
amended,  ensure  that  the  quality  of  care  and  life  for  such  residents  is 
maintained,  that  necessary  reports  are  made  and  that,  where  neces¬ 
sary,  corrective  action  is  taken  at  the  departmental  level.  (Code  1933, 
§  88-1902a,  enacted  by  Ga.  L.  1979,  p.  1240,  §  1.) 

U.S.  Code.  —  The  Older  Americans  Act  Code  section,  is  codified  as  42  U.S.C. 
of  1965,  as  amended,  referred  to  in  this  §  3001  et  seq. 


JUDICIAL  DECISIONS 

Cited  in  Brogdon  v.  National 
Healthcare  Corp.,  103  F.  Supp.  2d  1322 
(N.D.  Ga.  2000). 


31-8-51.  Definitions. 


As  used  in  this  article,  the  term: 

(1)  “Community  ombudsman”  means  a  person  certified  as  a  com¬ 
munity  ombudsman  pursuant  to  Code  Section  31-8-52. 
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(1.1)  “Department”  means  the  Department  of  Human  Services. 

(2)  “Long-term  care  facility”  means  any  skilled  nursing  home, 
intermediate  care  home,  assisted  living  community,  or  personal  care 
home  now  or  hereafter  subject  to  regulation  and  licensure  by  the 
Department  of  Community  Health. 

(3)  “Resident”  means  any  person  who  is  receiving  treatment  or 
care  in  any  long-term  care  facility  who  seeks  admission  to  such 
facility  or  who  has  been  discharged  or  transferred  from  such  facility. 

(4)  “State  ombudsman”  means  the  state  ombudsman  established 
under  Code  Section  31-8-52.  (Code  1933,  §  88-1901a,  enacted  by  Ga. 
L.  1979,  p.  1240,  §  1;  Ga.  L.  2009,  p.  453,  §  2-16/HB  228;  Ga.  L.  2011, 
p.  227,  §  18/SB  178.) 

The  2011  amendment,  effective  July  to  Code  Section  28-9-5,  in  2009,  “Depart- 
1,  2011,  inserted  “assisted  living  commu-  ment  of  Community  Health”  was  substi- 
nity,”  in  paragraph  (2).  tuted  for  “department”  in  paragraph  (2). 

Code  Commission  notes.  —  Pursuant 

31-8-52.  Establishment  of  long-term  care  ombudsman  program. 

Pursuant  to  the  Older  Americans  Act  of  1965  (P.L.  89-73,  79  Stat. 
219),  as  amended,  and  as  a  condition  of  receiving  funds  under  that  act 
for  various  programs  for  older  citizens  of  this  state,  the  Department  of 
Human  Services  has  been  required  to  establish  and  operate  a  long-term 
care  ombudsman  program.  In  order  to  receive  such  funds,  the  depart¬ 
ment  has  already  established  a  position  of  state  ombudsman  within  the 
state  Office  of  Special  Programs.  The  state  ombudsman  shall  be  under 
the  direct  supervision  of  the  commissioner  of  human  services  or  his  or 
her  designee  and  shall  be  given  the  powers  and  duties  hereafter 
provided  by  this  article.  The  state  ombudsman  shall  be  a  person 
qualified  by  training  and  experience  in  the  field  of  aging  or  long-term 
care,  or  both.  The  state  ombudsman  shall  promote  the  well-being  and 
quality  of  life  of  residents  in  long-term  care  facilities  and  encourage  the 
development  of  community  ombudsman  activities  at  the  local  level.  The 
state  ombudsman  may  certify  community  ombudsmen  and  such  certi¬ 
fied  ombudsmen  shall  have  the  powers  and  duties  set  forth  in  Code 
Sections  31-8-54  and  31-8-55.  The  state  ombudsman  shall  require  such 
community  ombudsmen  to  receive  appropriate  training  as  determined 
and  approved  by  the  department  prior  to  certification.  Such  training 
shall  include  an  internship  of  at  least  seven  working  days  in  a  nursing 
home  and  at  least  three  working  days  in  a  personal  care  home.  Upon 
certification,  the  state  ombudsman  shall  issue  an  identification  card 
which  shall  be  presented  upon  request  by  community  ombudsmen 
whenever  needed  to  carry  out  the  purposes  of  this  article.  Two  years 
after  first  being  certified  and  every  two  years  thereafter,  each  such 
community  ombudsman,  in  order  to  carry  out  his  or  her  duties  under 
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this  article,  shall  be  recertified  by  the  state  ombudsman  as  continuing 
to  meet  the  department’s  standards  as  community  ombudsman.  (Code 
1933,  §  88-1903a,  enacted  by  Ga.  L.  1979,  p.  1240,  §  1;  Ga.  L.  1995,  p. 
1239,  §  1;  Ga.  L.  2009,  p.  453,  §  2-2/HB  228;  Ga.  L.  2011,  p.  705, 
§  5-13/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  inserted  “of  human  services”  in 
the  third  sentence  of  this  Code  section. 

U.S.  Code.  —  The  Older  Americans  Act 
of  1965,  as  amended,  referred  to  in  this 


Code  section,  is  codified  as  42  U.S.C. 
§  3001  et  seq. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-8-53.  Duties  of  state  ombudsman. 

The  state  ombudsman  shall: 


(1)  Establish  policies  and  procedures,  subject  to  approval  by  the 
commissioner  of  human  services,  for  receiving,  investigating,  refer¬ 
ring,  and  attempting  to  resolve  complaints  made  by  or  on  behalf  of 
residents  of  long-term  care  facilities  concerning  any  act,  omission  to 
act,  practice,  policy,  or  procedure  that  may  adversely  affect  the 
health,  safety,  or  welfare  of  any  resident; 

(2)  Investigate  and  make  reports  and  recommendations  to  the 
department  and  other  appropriate  agencies  concerning  any  act  or 
failure  to  act  by  any  government  agency  with  respect  to  its  respon¬ 
sibilities  and  duties  in  connection  with  long-term  care  or  residents  of 
long-term  care  facilities; 

(3)  Establish  a  uniform  state-wide  reporting  system  to  record  data 
about  complaints  and  conditions  in  long-term  care  facilities  and  shall 
collect  and  analyze  such  data  in  order  to  identify  significant  problems 
affecting  the  residents  of  such  facilities; 

(4)  Promote  the  development  of  community  ombudsmen  activities 
and  provide  technical  assistance  as  necessary;  and 

(5)  Make  an  annual  written  report,  documenting  the  types  of 
complaints  and  problems  reported  by  residents,  to  the  director  of  the 
Office  of  Special  Programs  for  his  recommendations  to  the  commis¬ 
sioner  concerning  needed  policy  and  regulatory  and  legislative 
changes.  (Code  1933,  §  88-1904a,  enacted  by  Ga.  L.  1979,  p.  1240, 
§  1;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  2009,  p.  453,  §  2-4/HB  228.) 

31-8-54.  Duties  of  community  ombudsmen. 


Pursuant  to  policies  and  procedures  established  by  the  state  ombuds¬ 
man,  the  community  ombudsmen  shall: 
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(1)  Learn  about  the  general  conditions  affecting  residents  of 
long-term  care  facilities  and  work  for  the  best  interest  of  these 
residents; 

(2)  Receive,  investigate,  and  attempt  to  resolve  complaints  made 
by  or  on  behalf  of  residents  of  long-term  care  facilities; 

(3)  Collect  data  about  the  number  and  types  of  complaints  han¬ 
dled;  and 

(4)  Report  regularly  to  the  state  ombudsman  about  the  data 
collected  and  the  activities  of  the  community  ombudsmen.  (Code 
1933,  §  88-1905a,  enacted  by  Ga.  L.  1979,  p.  1240,  §  1.) 

31-8-55.  Entry  and  investigative  authority;  cooperation  of  gov¬ 
ernment  agencies;  communication  with  residents. 

(a)  The  state  ombudsman  or  community  ombudsman,  on  his  or  her 
initiative  or  in  response  to  complaints  made  by  or  on  behalf  of  residents 
of  long-term  care  facilities,  may  conduct  investigations  in  matters 
within  his  or  her  powers  and  duties  as  provided  by  this  article. 

(b)  The  state  ombudsman  or  community  ombudsman  shall  have  the 
authority  to  enter  any  long-term  care  facility  and  shall  use  his  or  her 
best  efforts  to  enter  such  facility  during  normal  visiting  hours.  Upon 
entering  the  long-term  care  facility,  the  ombudsman  shall  notify  the 
administrator  or,  in  the  absence  of  the  administrator,  the  person  in 
charge  of  the  facility,  before  speaking  to  any  residents.  After  notifying 
the  administrator  or  the  person  in  charge  of  the  facility,  the  ombuds¬ 
man  may  communicate  privately  and  confidentially  with  residents  of 
the  facility,  individually  or  in  groups.  The  ombudsman  shall  have  access 
to  the  medical  and  social  records  of  any  resident  if: 

(1)  The  ombudsman  has  the  permission  of  the  resident  or  the  legal 
representative  or  guardian  of  the  resident; 

(2)  The  resident  is  unable  to  consent  to  the  review  and  has  no  legal 
representative  or  guardian;  or 

(3)  There  is  a  guardian  of  the  person  of  the  resident  and  that 
guardian  refuses  to  permit  access  to  the  records  necessary  to  inves¬ 
tigate  a  complaint,  and: 

(A)  There  is  reasonable  cause  to  believe  that  the  guardian  is  not 
acting  in  the  best  interests  of  the  resident;  and 

(B)  A  community  ombudsman  obtains  the  approval  of  the  state 
ombudsman. 

As  used  in  this  Code  section,  the  term  “legal  representative”  means  an 
agent  under  a  valid  power  of  attorney,  provided  that  the  agent  is  acting 
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within  the  scope  of  his  or  her  agency;  an  agent  under  a  durable  power 
of  attorney  for  health  care  or  health  care  agent  under  an  advance 
directive  for  health  care;  or  an  executor,  executrix,  administrator,  or 
administratrix  of  the  estate  of  a  deceased  resident.  The  ombudsman 
shall  have  the  authority  to  inspect  the  physical  plant  and  have  access 
to  the  administrative  records,  policies,  and  documents  of  the  facility  to 
which  the  residents  have  or  the  general  public  has  access.  Entry  and 
investigation  provided  by  this  Code  section  shall  be  conducted  in  a 
manner  which  will  not  significantly  disrupt  the  provision  of  nursing  or 
other  care  to  residents. 

(c)  The  state  ombudsman  or  community  ombudsman  shall  identify 
himself  or  herself  as  such  to  the  resident,  and  the  resident  shall  have 
the  right  to  communicate  or  refuse  to  communicate  with  the  ombuds¬ 
man. 

(d)  The  resident  shall  have  the  right  to  participate  in  planning  any 
course  of  action  to  be  taken  on  his  or  her  behalf  by  the  state  ombudsman 
or  community  ombudsman,  and  the  resident  shall  have  the  right  to 
approve  or  disapprove  any  proposed  action  to  be  taken  on  his  or  her 
behalf  by  such  ombudsman. 

(e)  The  state  ombudsman  and  community  ombudsman  shall  have 
authority  to  obtain  from  any  government  agency,  and  such  agency  shall 
provide,  such  cooperation  and  assistance,  services,  data,  and  access  to 
files  and  records  as  will  enable  the  ombudsman  properly  to  perform  his 
or  her  duties  and  exercise  his  or  her  powers,  provided  such  information 
is  not  privileged  under  any  law. 

(f)  Where  the  subject  of  the  investigation  involves  suspected  abuse, 
neglect,  or  exploitation  of  a  resident  by  his  or  her  guardian,  the  state 
ombudsman  or  community  ombudsman  shall  have  the  authority  to 
communicate  with  the  resident  in  a  private  and  confidential  setting 
notwithstanding  any  objection  by  the  guardian  to  such  meeting  and 
communication.  (Code  1933,  §  88-1906a,  enacted  by  Ga.  L.  1979,  p. 
1240,  §  1;  Ga.  L.  1995,  p.  1239,  §  1.1;  Ga.  L.  2007,  p.  133,  §  11/HB  24.) 


Editor’s  notes.  —  Ga.  L.  2007,  p.  133, 
§  1/HB  24,  not  codified  by  the  General 
Assembly,  provides:  “(a)  The  General  As¬ 
sembly  has  long  recognized  the  right  of 
the  individual  to  control  all  aspects  of  his 
or  her  personal  care  and  medical  treat¬ 
ment,  including  the  right  to  insist  upon 
medical  treatment,  decline  medical  treat¬ 
ment,  or  direct  that  medical  treatment  be 
withdrawn.  In  order  to  secure  these 
rights,  the  General  Assembly  has  adopted 
and  amended  statutes  recognizing  the  liv¬ 
ing  will  and  health  care  agency  and  pro¬ 
vided  statutory  forms  for  both  documents. 


“(b)  The  General  Assembly  has  deter¬ 
mined  that  the  statutory  forms  for  the 
living  will  and  durable  power  of  attorney 
for  health  care  are  confusing  and  inconsis¬ 
tent  and  that  the  statutes  providing  for 
the  living  will  and  health  care  agency 
contain  conflicting  concepts,  inconsistent 
and  out-of-date  terminology,  and  confus¬ 
ing  and  inconsistent  requirements  for  ex¬ 
ecution.  In  addition,  there  is  a  commend¬ 
able  trend  among  the  states  to  combine 
the  concepts  of  the  living  will  and  health 
care  agency  into  a  single  legal  document. 
“(c)  The  General  Assembly  recognizes 
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that  a  significant  number  of  individuals 
representing  the  academic,  medical,  legis¬ 
lative,  and  legal  communities,  state  offi¬ 
cials,  ethics  scholars,  and  advocacy  groups 
worked  together  to  develop  the  advance 
directive  for  health  care  contained  in  this 
Act,  and  the  collective  intent  was  to  create 
a  form  that  uses  understandable  and  ev¬ 
eryday  language  in  order  to  encourage 
more  citizens  of  this  state  to  execute  ad¬ 
vance  directives  for  health  care. 

“(d)  The  General  Assembly  finds  that 
the  clear  expression  of  an  individual’s 


decisions  regarding  health  care,  whether 
made  by  the  individual  or  an  agent  ap¬ 
pointed  by  the  individual,  is  of  critical 
importance  not  only  to  citizens  but  also  to 
the  health  care  and  legal  communities, 
third  parties,  and  families.  In  furtherance 
of  these  purposes,  the  General  Assembly 
enacts  a  new  Chapter  32  of  Title  31, 
setting  forth  general  principles  governing 
the  expression  of  decisions  regarding 
health  care  and  the  appointment  of  a 
health  care  agent,  as  well  as  a  form  of 
advance  directive  for  health  care.” 


31-8-56.  Resolution  of  complaints. 


(a)  Following  an  investigation,  the  state  ombudsman  or  community 
ombudsman  shall  report  his  opinions  or  recommendations  to  the  party 
or  parties  affected  thereby  and  shall  attempt  to  resolve  the  complaint 
using,  whenever  possible,  informal  techniques  of  mediation,  concilia¬ 
tion,  and  persuasion.  With  respect  to  a  complaint  against  the  long-term 
care  facility,  the  ombudsman  shall  first  notify  the  administrator  of  the 
facility  in  writing  and  give  such  administrator  a  reasonable  opportunity 
to  correct  any  alleged  defect.  If  the  administrator  fails  to  take  corrective 
action  after  a  reasonable  amount  of  time  or  if  the  defect  seriously 
threatens  the  safety  or  well-being  of  the  residents,  the  state  ombuds¬ 
man  or  community  ombudsman  may  refer  the  complaint  to  an  appro¬ 
priate  agency. 

(b)  Complaints  or  conditions  adversely  affecting  residents  of 
long-term  care  facilities  which  cannot  be  resolved  in  the  manner 
described  in  subsection  (a)  of  this  Code  section  shall,  whenever  possible, 
be  referred  by  the  state  ombudsman  or  community  ombudsman  to  an 
appropriate  agency. 

(c)  The  community  ombudsman  shall  not  disclose  to  the  public, 
either  directly  or  indirectly,  the  identity  of  any  long-term  care  facility 
which  is  the  subject  of  an  investigation  unless  and  until  the  matter  has 
been  reviewed  by  the  office  of  the  state  ombudsman  and  the  matter  has 
been  referred  to  an  appropriate  governmental  agency  for  action.  (Code 
1933,  §  88-1907a,  enacted  by  Ga.  L.  1979,  p.  1240,  §  1.) 

31-8-57.  Reporting  abuse. 

Any  person  who  has  reasonable  cause  to  believe  that  a  resident  of  a 
long-term  care  facility  is  being,  or  has  been,  abused,  neglected,  ex¬ 
ploited,  or  abandoned  or  is  in  a  condition  which  is  the  result  of  abuse, 
neglect,  exploitation,  or  abandonment  may  report  such  information  or 
cause  a  report  to  be  made  in  any  reasonable  manner  to  the  state 


385 


31-8-57 


HEALTH 


31-8-59 


ombudsman  or  community  ombudsman,  if  any.  (Code  1933,  §  88-1909a, 
enacted  by  Ga.  L.  1979,  p.  1240,  §  1.) 

31-8-58.  Confidentiality. 

The  identity  of  any  complainant,  resident  on  whose  behalf  a  com¬ 
plaint  is  made,  or  individual  providing  information  on  behalf  of  the 
resident  or  complainant  relevant  to  the  investigation  of  a  complaint 
shall  be  confidential  and  may  be  disclosed  only  with  the  express 
permission  of  such  person.  The  information  produced  by  an  investiga¬ 
tion  may  be  disclosed  by  the  state  ombudsman  or  community  ombuds¬ 
man  only  if  the  identity  of  any  such  person  is  not  disclosed  by  name  or 
inference.  If  the  identity  of  any  such  person  is  disclosed  by  name  or 
inference  in  such  information,  the  information  may  be  disclosed  only 
with  his  express  permission.  If  the  complaint  becomes  the  subject  of  a 
judicial  proceeding,  such  investigative  information  may  be  disclosed  for 
the  purpose  of  the  proceeding.  (Code  1933,  §  88-1908a,  enacted  by  Ga. 
L.  1979,  p.  1240,  §  1.) 


JUDICIAL  DECISIONS 


Disclosure  in  judicial  proceeding. 

—  O.C.G.A.  §  31-8-58  merely  removes  the 
problem  of  confidentiality  in  allowing  dis¬ 
closure  of  ombudsman’s  report  concerning 
investigation  as  to  injuries  and  treatment 
of  an  elderly  patient  of  a  nursing  home  in 


a  judicial  proceeding,  and  does  not  elimi¬ 
nate  application  of  the  regular  rules  of 
evidence.  Coastal  Health  Servs.,  Inc.  v. 
Rozier,  176  Ga.  App.  240,  335  S.E.2d  712 
(1985). 


31-8-59.  Notice  to  residents. 


The  state  ombudsman  shall  prepare  and  distribute  to  each  long-term 
care  facility  in  the  state  a  written  notice  describing  the  long-term  care 
ombudsman  program  and  the  procedure  to  follow  in  making  a  com¬ 
plaint,  including  the  address  and  telephone  number  of  the  state 
ombudsman  and  community  ombudsman,  if  any.  The  administrator 
shall  give  the  written  notice  required  by  this  Code  section  to  each 
resident  and  his  legally  appointed  guardian,  if  any,  upon  admission. 
The  administrator  shall  also  post  such  written  notice  in  conspicuous 
public  places  in  the  facility  in  accordance  with  procedures  provided  by 
the  state  ombudsman  and  shall  give  such  notice  to  any  resident  and  his 
legally  appointed  guardian,  if  any,  who  did  not  receive  it  upon  admis¬ 
sion.  The  failure  to  provide  the  notices  required  by  this  Code  section 
shall  be  a  ground  upon  which  the  department  may  revoke  any  permit 
issued  to  a  long-term  care  facility  under  Code  Section  31-7-1.  (Code 
1933,  §  88-1910a,  enacted  by  Ga.  L.  1979,  p.  1240,  §  1.) 

Administrative  rules  and  regula-  pilation  of  the  Rules  and  Regulations  of 
tions.  —  Residents’  rights,  Official  Com-  the  State  of  Georgia,  Department  of  Hu- 
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man  Resources  (now  Department  of  Hu¬ 
man  Services),  Public  Health,  §  290-5-39. 

31-8-60.  Retaliation  against  resident  and  interference  with  om¬ 
budsman  prohibited;  provisions  applicable  to  viola¬ 
tions. 

No  person  shall  discriminate  or  retaliate  in  any  manner  against  any 
resident  or  relative  or  guardian  of  a  resident,  any  employee  of  a 
long-term  care  facility,  or  any  other  person  because  of  the  making  of  a 
complaint  or  providing  of  information  in  good  faith  to  the  state 
ombudsman  or  community  ombudsman.  No  person  shall  willfully 
interfere  with  the  state  ombudsman  or  community  ombudsman  in  the 
performance  of  his  or  her  official  duties.  Code  Sections  31-2-8  and 
31-5-8  shall  apply  fully  to  any  violation  of  this  article.  (Code  1933, 
§  88-1911a,  enacted  by  Ga.  L.  1979,  p.  1240,  §  1;  Ga.  L.  1995,  p.  1239, 
§  2;  Ga.  L.  2009,  p.  453,  §  1-9/HB  228;  Ga.  L.  2011,  p.  705,  §  4-7/HB 
214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Code  Sections  31-2-8  2011  amendment  of  this  Code  section,  see 

and  31-5-8”  for  “Code  Sections  31-2-11  and  28  Ga.  St.  U.L.  Rev.  147  (2011). 

31-5-8”  in  the  last  sentence  of  this  Code 
section. 

31-8-61.  Liability  for  provision  of  information. 

Notwithstanding  any  other  provision  of  law,  no  person  providing 
information,  including,  but  not  limited  to,  patient  records,  to  the  state 
ombudsman  or  a  community  ombudsman  shall  be  held,  by  reason  of 
having  provided  such  information,  to  have  violated  any  criminal  law  or 
to  be  civilly  liable  under  any  law  unless  such  information  is  false  and 
the  person  providing  such  information  knew  or  had  reason  to  believe 
that  it  was  false.  (Code  1933,  §  88-1913a,  enacted  by  Ga.  L.  1979,  p. 
1240,  §  1.) 

31-8-62.  Liability  arising  from  complaints. 

Any  person  who,  in  good  faith,  makes  a  complaint  or  provides 
information  as  authorized  in  this  article  shall  incur  no  civil  or  criminal 
liability  therefor.  Any  state  or  community  ombudsman  who,  in  good 
faith,  performs  his  or  her  official  duties,  including  but  not  limited  to, 
making  a  statement  or  communication  relevant  to  a  complaint  received 
or  an  investigative  activity  conducted  pursuant  to  this  article  shall 
incur  no  civil  or  criminal  liability  therefor.  (Code  1933,  §  88- 19 12a, 
enacted  by  Ga.  L.  1979,  p.  1240,  §  1;  Ga.  L.  1995,  p.  1239,  §  3.) 


387 


31-8-63 


HEALTH 


31-8-81 


31-8-63.  Rules  and  regulations. 

The  department  is  authorized  to  adopt  and  promulgate  rules  and 
regulations  to  implement  this  article.  (Code  1933,  §  88- 19 14a,  enacted 
by  Ga.  L.  1979,  p.  1240,  §  1.) 

ARTICLE  4 

REPORTING  ABUSE  OR  EXPLOITATION  OF  RESIDENTS  IN 

LONG-TERM  CARE  FACILITIES 

Cross  references.  —  Protective  ser-  residents  of  long-term  care  facility, 
vices  for  abused,  neglected,  or  exploited  §  31-8-57  et  seq.  Public  assistance  for  the 
disabled  adults,  T.  30,  C.  5.  Further  pro-  elderly  generally,  §  49-4-30  et  seq. 
visions  regarding  reporting  of  abuse  of 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  57AAm.  Jur.  2d,  Neg-  ALR.  —  Criminal  liability  under  stat- 
ligence,  §  173.  utes  penalizing  abuse  or  neglect  of  the 

C.J.S.  —  65  C.J.S.  2d,  Negligence,  §§  9,  institutionalized  infirm,  60  ALR4th  1153. 
14,  15. 

31-8-80.  Short  title. 

This  article  shall  be  known  as  the  “Long-term  Care  Facility  Resident 
Abuse  Reporting  Act.”  (Code  1933,  §  88-1901c,  enacted  by  Ga.  L.  1980, 
p.  1261,  §  1.) 


JUDICIAL  DECISIONS 

Cited  in  Brogdon  v.  National 
Healthcare  Corp.,  103  F.  Supp.  2d  1322 
(N.D.  Ga.  2000). 

31-8-81.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Abuse”  means  any  intentional  or  grossly  negligent  act  or  series 
of  acts  or  intentional  or  grossly  negligent  omission  to  act  which 
causes  injury  to  a  resident,  including,  but  not  limited  to,  assault  or 
battery,  failure  to  provide  treatment  or  care,  or  sexual  harassment  of 
the  resident. 

(1.1)  “Department”  means  the  Department  of  Community  Health. 

(2)  “Exploitation”  means  an  unjust  or  improper  use  of  another 
person  or  the  person’s  property  through  undue  influence,  coercion, 
harassment,  duress,  deception,  false  representation,  false  pretense, 
or  other  similar  means  for  one’s  own  profit  or  advantage. 
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(3)  “Long-term  care  facility”  or  “facility”  means  any  skilled  nursing 
home,  intermediate  care  home,  assisted  living  community,  personal 
care  home,  or  community  living  arrangement  now  or  hereafter 
subject  to  regulation  and  licensure  by  the  department. 

(4)  “Resident”  means  any  person  receiving  treatment  or  care  in  a 
long-term  care  facility  (Code  1933,  §  88-1902c,  enacted  by  Ga.  L. 
1980,  p.  1261,  §  1;  Ga.  L.  2003,  p.  558,  §  4;  Ga.  L.  2007,  p.  219, 
§  3/HB  233;  Ga.  L.  2011,  p.  227,  §  19/SB  178;  Ga.  L.  2011,  p.  705, 
§  4-11/HB  214.) 

The  2011  amendments.  —  The  first  Law  reviews.  —  For  article  on  the 
2011  amendment,  effective  July  1,  2011,  2011  amendment  of  this  Code  section,  see 

inserted  “assisted  living  community,”  in  28  Ga.  St.  U.L.  Rev.  147  (2011). 
paragraph  (3).  The  second  2011  amend¬ 
ment,  effective  July  1,  2011,  added  para¬ 
graph  (1.1). 

31-8-82.  Reporting  abuse  or  exploitation;  records. 

(a)  Any: 

(1)  Administrator,  manager,  physician,  nurse,  nurse’s  aide,  or¬ 
derly,  or  other  employee  in  a  hospital  or  facility; 

(2)  Medical  examiner,  dentist,  osteopath,  optometrist,  chiroprac¬ 
tor,  podiatrist,  social  worker,  coroner,  clergyman,  police  officer,  phar¬ 
macist,  physical  therapist,  or  psychologist;  or 

(3)  Employee  of  a  public  or  private  agency  engaged  in  professional 
services  to  residents  or  responsible  for  inspection  of  long-term  care 
facilities 

who  has  knowledge  that  any  resident  or  former  resident  has  been 
abused  or  exploited  while  residing  in  a  long-term  care  facility  shall 
immediately  make  a  report  as  described  in  subsection  (c)  of  this  Code 
section  by  telephone  or  in  person  to  the  department.  In  the  event  that 
an  immediate  report  to  the  department  is  not  possible,  the  person  shall 
make  the  report  to  the  appropriate  law  enforcement  agency.  Such 
person  shall  also  make  a  written  report  to  the  department  within  24 
hours  after  making  the  initial  report. 

(b)  Any  other  person  who  has  knowledge  that  a  resident  or  former 
resident  has  been  abused  or  exploited  while  residing  in  a  facility  may 
report  or  cause  a  report  to  be  made  to  the  department  or  the  appropri¬ 
ate  law  enforcement  agency. 

(c)  A  report  of  suspected  abuse  or  exploitation  shall  include  the 
following: 

(1)  The  name  and  address  of  the  person  making  the  report  unless 
such  person  is  not  required  to  make  a  report; 
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(2)  The  name  and  address  of  the  resident  or  former  resident; 

(3)  The  name  and  address  of  the  facility; 

(4)  The  nature  and  extent  of  any  injuries  or  the  condition  resulting 
from  the  suspected  abuse  or  exploitation; 

(5)  The  suspected  cause  of  the  abuse  or  exploitation;  and 

(6)  Any  other  information  which  the  reporter  believes  might  be 
helpful  in  determining  the  cause  of  the  resident’s  injuries  or  condition 
and  in  determining  the  identity  of  the  person  or  persons  responsible 
for  the  abuse  or  exploitation. 

(d)  Upon  receipt  of  a  report  of  abuse  or  exploitation,  the  department 
may  notify  the  appropriate  law  enforcement  agency.  In  the  event  a 
report  is  made  directly  to  a  law  enforcement  agency,  under  subsection 

(a)  or  (b)  of  this  Code  section,  that  agency  shall  immediately  notify  the 
department. 

(e)  The  department  shall  maintain  accurate  records  which  shall 
include  all  reports  of  abuse  or  exploitation,  the  results  of  all  investiga¬ 
tions  and  administrative  or  judicial  proceedings,  and  a  summary  of 
actions  taken  to  assist  the  resident.  (Code  1933,  §  88- 1903c,  enacted  by 
Ga.  L.  1980,  p.  1261,  §  1;  Ga.  L.  2009,  p.  453,  §  1-33/HB  228.) 

31-8-83.  Investigations. 

(a)  The  department  shall  immediately  initiate  an  investigation  after 
the  receipt  of  any  report.  The  department  shall  direct  and  conduct  all 
investigations;  however,  it  may  delegate  the  conduct  of  investigations  to 
local  police  authorities  or  other  appropriate  agencies.  If  such  delegation 
occurs,  the  agency  to  which  authority  has  been  delegated  must  report 
the  results  of  its  investigation  to  the  department  immediately  upon 
completion. 

(b)  The  investigation  shall  determine  the  nature,  cause,  and  extent 
of  the  reported  abuse  or  exploitation,  an  assessment  of  the  current 
condition  of  the  resident,  and  an  assessment  of  needed  action  and 
services.  Where  appropriate,  the  investigation  shall  include  a  prompt 
visit  to  the  resident. 

(c)  The  investigating  agency  shall  collect  and  preserve  all  evidence 
relating  to  the  suspected  abuse  or  exploitation. 

(d)  All  state,  county,  and  municipal  law  enforcement  agencies,  em¬ 
ployees  of  long-term  care  facilities,  and  other  appropriate  persons  shall 
cooperate  with  the  department  or  investigating  agency  in  the  adminis¬ 
tration  of  this  article.  (Code  1933,  §  88-1904c,  enacted  by  Ga.  L.  1980, 
p.  1261,  §  1.) 
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31-8-84.  Evaluation  of  results  of  investigation;  protection  of 
resident. 

(a)  Upon  the  receipt  of  the  results  of  an  investigation,  the  depart¬ 
ment,  in  cooperation  with  the  investigating  agency,  shall  immediately 
evaluate  such  results  to  determine  what  actions  shall  be  taken  to  assist 
the  resident. 

(b)  The  department  or  an  agency  designated  by  the  department  shall 
assist  and  prevent  further  harm  to  a  resident  who  has  been  abused  or 
exploited.  The  department  may  also  take  appropriate  legal  actions  to 
assure  the  safety  and  welfare  of  all  other  residents  of  the  facility  where 
necessary. 

(c)  Within  a  reasonable  time  not  to  exceed  30  days  after  it  has 
initiated  action  to  assist  a  resident,  the  department  shall  determine  the 
current  condition  of  the  resident,  whether  the  abuse  or  exploitation  has 
been  abated,  and  whether  continued  assistance  is  necessary. 

(d)  If  as  a  result  of  an  investigation  a  determination  is  made  that  a 
resident  has  been  abused  or  exploited,  the  department  shall  contact  the 
appropriate  prosecuting  authority  and  provide  all  information  and 
evidence  to  such  prosecuting  authority.  (Code  1933,  §§  88- 1905c, 
88-1906c,  enacted  by  Ga.  L.  1980,  p.  1261,  §  1.) 

31-8-85.  Immunity  from  liability. 

(a)  Any  agency  or  person  who  in  good  faith  makes  a  report  or 
provides  information  or  evidence  pursuant  to  this  article  shall  be 
immune  from  liability  for  such  actions. 

(b)  Neither  the  department  nor  its  employees,  when  acting  in  good 
faith  and  with  reasonable  diligence,  shall  have  any  liability  for  defa¬ 
mation,  invasion  of  privacy,  negligence,  or  any  other  claim  in  connection 
with  the  collection  or  release  of  information  pursuant  to  this  article  and 
neither  shall  be  subject  to  suit  based  upon  any  such  claims.  (Code  1933, 
§  88-1907c,  enacted  by  Ga.  L.  1980,  p.  1261,  §  1;  Ga.  L.  1991,  p.  1601, 
§  1.) 

Law  reviews.  —  For  note  on  1991 
amendment  of  this  Code  section,  see  8  Ga. 

St.  U.L.  Rev.  74  (1992). 

31-8-86.  Confidentiality. 

The  identities  of  the  resident,  the  alleged  perpetrator,  and  persons 
making  a  report  or  providing  information  or  evidence  shall  not  be 
disclosed  to  the  public  unless  required  to  be  revealed  in  court  proceed¬ 
ings  or  upon  the  written  consent  of  the  person  whose  identity  is  to  be 
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revealed  or  as  otherwise  required  by  law.  Upon  the  resident’s  or  his 
representative’s  request,  the  department  shall  make  information  ob¬ 
tained  in  an  abuse  report  or  complaint  and  an  investigation  available  to 
an  allegedly  abused  or  exploited  resident  or  his  representative  for 
inspection  or  duplication,  except  that  such  disclosure  shall  be  made 
without  revealing  the  identity  of  any  other  resident,  the  person  making 
the  report,  or  persons  providing  information  by  name  or  inference.  For 
the  purpose  of  this  Code  section,  the  term  “representative”  shall  include 
any  person  authorized  in  writing  by  the  resident  or  appointed  by  an 
appropriate  court  to  act  upon  the  resident’s  behalf.  The  term  “repre¬ 
sentative”  also  shall  include  a  family  member  of  a  deceased  or  physi¬ 
cally  or  mentally  impaired  resident  unable  to  grant  authorization; 
provided,  however,  such  family  members  who  do  not  have  written  or 
court  authorization  shall  not  be  authorized  by  this  Code  section  to 
receive  the  resident’s  health  records  as  defined  in  Code  Section  31-33-1. 
(Code  1933,  §  88-1908c,  enacted  by  Ga.  L.  1980,  p.  1261,  §  1;  Ga.  L. 
1991,  p.  1601,  §  2.) 

Law  reviews.  —  For  note  on  1991 
amendment  of  this  Code  section,  see  8  Ga. 

St.  U.L.  Rev.  74  (1992). 

31-8-87.  Retaliation  prohibited. 

No  person  or  facility  shall  discriminate  or  retaliate  in  any  manner 
against  any  person  for  making  a  report  or  providing  information 
pursuant  to  this  article  or  against  any  resident  who  is  the  subject  of  a 
report.  Nothing  in  this  Code  section  shall  be  construed  to  prohibit  the 
termination  of  the  relationship  between  the  facility  and  the  resident  for 
reasons  other  than  that  the  facility  has  been  made  the  subject  of  a 
report,  that  such  a  report  has  been  made,  or  that  information  has  been 
provided  pursuant  to  this  article.  (Code  1933,  §  88- 1909c,  enacted  by 
Ga.  L.  1980,  p.  1261,  §  1.) 

31-8-88.  Notice  of  requirements  of  article. 

The  department  shall  prepare  a  written  notice  describing  the  report¬ 
ing  requirements  set  forth  in  this  article.  Such  notice  shall  be  distrib¬ 
uted  to  all  long-term  care  facilities  and  hospitals  in  the  state  and  copies 
thereof  shall  be  posted  in  conspicuous  locations  within  facilities  and 
hospitals.  (Code  1933,  §  88-1910c,  enacted  by  Ga.  L.  1980,  p.  1261, 
§  1.) 
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ARTICLE  5 

BILL  OF  RIGHTS  FOR  RESIDENTS  OF  LONG-TERM 

CARE  FACILITIES 


Cross  references.  —  Rights  and  priv-  Rights  and  privileges  of  persons  undergo- 
ileges  of  patients  undergoing  treatment  ing  habilitation  for  mental  retardation, 
for  mental  illness,  §  37-3-140  et  seq.  §  37-4-100  et  seq. 


RESEARCH  REFERENCES 


ALR.  —  Criminal  liability  under  stat¬ 
utes  penalizing  abuse  or  neglect  of  the 
institutionalized  infirm,  60  ALR4th  1153. 

Liability  of  nursing  home  for  violating 
statutory  duty  to  notify  third  party  con¬ 
cerning  patient’s  medical  condition,  46 
ALR5th  821. 


Validity,  construction,  application,  and 
effect  of  Civil  Rights  of  Institutionalized 
Persons  Act,  42  USCS  §§  1997  —  1997j, 
93  ALR  Fed.  706. 


31-8-100.  Short  title. 

This  article  shall  be  known  and  may  be  cited  as  the  “Bill  of  Rights  for 
Residents  of  Long-term  Care  Facilities.”  (Code  1933,  §  88-1901B, 
enacted  by  Ga.  L.  1981,  p.  149,  §  1.) 


JUDICIAL  DECISIONS 


Choice  of  psychologist.  —  Bill  of 
Rights  for  Residents  of  Long-term  Care 
Facilities,  O.C.G.A.  §  31-8-100  et  seq., 
does  not  give  nursing  home  residents  the 
right  to  choose  a  psychologist  —  it  only 
gives  the  residents  the  right  to  choose  a 
physician  and  a  pharmacist.  Pruitt  Corp. 
v.  Strahley,  270  Ga.  430,  510  S.E.2d  821 
(1999). 

Federal  question  jurisdiction.  —  In 

a  wrongful  death  action  alleging  viola¬ 
tions  of  Georgia’s  Bill  of  Rights  for  Resi¬ 


dents  of  Long-term  Care  Facilities, 
O.C.G.A.  §  31-8-100  et  seq.,  and  42  C.F.R. 
§  482.25,  remand  was  properly  granted 
as  there  was  no  federal  question  jurisdic¬ 
tion;  whether  a  failure  to  comply  with  the 
requirements  of  §  482.25  constituted  neg¬ 
ligence  per  se  under  Georgia  law  was  a 
matter  of  state  law.  Burney  v.  4373  Hous¬ 
ton,  LLC,  No.  5:05-cv-255  (CAR),  2005 
U.S.  Dist.  LEXIS  34686  (M.D.  Ga.  Oct.  24, 
2005). 


RESEARCH  REFERENCES 


ALR.  —  Construction  and  application 
of  state  patient  bill  of  rights  statutes,  87 
ALR5th  277. 

31-8-101.  Legislative  intent. 

The  General  Assembly  finds  that  persons  residing  within  long-term 
care  facilities  are  isolated  from  the  community  and  often  lack  the 
means  to  assert  fully  their  rights  as  individual  citizens.  The  General 
Assembly  further  recognizes  the  need  for  these  persons  to  live  within 
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the  least  restrictive  environment  possible  in  order  to  retain  their 
individuality  and  personal  freedom.  It  is  therefore  the  intent  of  the 
General  Assembly  to  preserve  the  dignity  and  personal  integrity  of 
residents  of  long-term  care  facilities  through  the  recognition  and 
declaration  of  rights  safeguarding  against  encroachments  upon  each 
resident’s  need  for  self-determination.  It  is  the  further  intent  of  the 
General  Assembly  that  this  article  complement  and  not  duplicate  or 
substitute  for  other  survey  and  inspection  programs  regarding 
long-term  care  facilities.  (Code  1933,  §  88-1903B,  enacted  by  Ga.  L. 
1981,  p.  149,  §  1.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 

§§  1  et  seq.,  57,  75,  82.  ronment,  §§  1,  4  et  seq.,  78,  79,  81,  82. 

31-8-102.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Administrator”  means  a  person,  duly  licensed  as  a  nursing 
home  administrator  under  Chapter  27  of  Title  43,  who  operates  or 
manages  or  is  in  charge  of  a  long-term  care  facility. 

(1.1)  “Department”  means  the  Department  of  Community  Health. 

(2)  “Guardian”  means  a  resident’s  legal  guardian  or  conservator,  or 
the  parent  of  a  minor  representative  who  does  not  have  a  duly 
appointed  guardian. 

(3)  “Long-term  care  facility”  or  “facility”  means  any  intermediate 
care  home,  skilled  nursing  home,  or  intermingled  home  subject  to 
regulation  and  licensure  by  the  department. 

(4)  “Representative”  means  a  person  authorized  by  a  resident  or 
his  guardian  to  act  for  the  resident  as  an  official  delegate  or  agent. 

(5)  “Resident”  means  any  person  who  is  receiving  treatment  or 
care  in  any  long-term  care  facility.  Such  resident  shall  be  entitled  to 
exercise  all  rights  provided  under  this  article  except  as  limited  by  a 
court  of  competent  jurisdiction  or  by  applicable  law.  (Code  1933, 
§  88-1902B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1;  Ga.  L.  2011,  p.  705, 
§  4-12/HB  214.) 

The  2011  amendment,  effective  July  2011  amendment  of  this  Code  section,  see 
1,  2011,  added  paragraph  (1.1).  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Law  reviews.  —  For  article  on  the 
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31-8-103.  Rights  of  residents  generally. 

Residents’  rights  shall  include,  but  not  be  limited  to,  the  rights 
provided  in  Code  Sections  31-8-104  through  31-8-121.  (Code  1933, 
§  88-1905B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  15  Am.  Jur.  2d,  Civil  41  C.J.S.,  Hospitals,  §§  13,  15. 

Rights,  §  12  et  seq. 

C.J.S.  —  14A  C.J.S.,  Civil  Rights,  §  722 
et  seq. 

31-8-104.  Explanation  of  rights;  acknowledgment  of  explana¬ 
tion;  posting  of  rights  at  facilities. 

Each  resident  and  his  guardian  or  representative,  if  the  resident  does 
not  have  a  guardian,  shall  be  given  by  the  facility  a  written  and  oral 
explanation  of  the  rights,  grievance  procedures,  and  enforcement 
provisions  provided  for  by  this  article  before  or  at  the  time  of  admission 
to  a  long-term  care  facility  Written  acknowledgment  of  the  receipt  of 
such  explanation  by  the  resident  and  his  guardian  or  representative 
shall  be  made  a  part  of  the  resident’s  file.  In  addition,  each  facility  shall 
post  written  notices  of  such  rights  in  conspicuous  locations  in  the 
facility.  Such  written  notices  shall  be  prepared  by  the  department.  The 
notices  shall  be  prepared  in  type  and  format  which  is  easily  readable  by 
residents  and  shall  describe  residents’  rights,  grievance  procedures, 
and  enforcement  provisions  provided  for  by  this  article.  (Code  1933, 
§  88-1906B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1.) 

31-8-105.  Giving  certain  notices  to  persons  who  became  resi¬ 
dents  before  July  1,  1981. 

Any  person  who  became  a  resident  before  July  1,  1981,  shall  receive 
the  notices  required  under  Code  Section  31-8-104;  paragraphs  (2),  (3), 
and  (4)  of  subsection  (a)  of  Code  Section  31-8-106;  subsection  (a)  of  Code 
Section  31-8-110;  and  paragraph  (4)  of  subsection  (b)  of  Code  Section 
31-8-115  no  later  than  September  30,  1981.  (Code  1933,  §  88-1919B, 
enacted  by  Ga.  L.  1981,  p.  149,  §  1.) 

31-8-106.  Information  to  be  provided  residents  upon  admission; 

list  of  current  rates  and  services;  bill  for  charges; 
access  to  nonmedical  records. 

(a)  At  the  time  of  admission,  the  facility  must  provide  the  resident 
with: 

(1)  A  written  notice  of  the  facility’s  basic  daily  or  monthly  rates; 
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(2)  A  written  statement  of  all  facility  services,  including  those 
offered  on  a  needed  basis,  and  related  charges,  including  any  extra 
charges  for  services  not  covered  under  medicare  or  Medicaid  or  by  the 
facility’s  basic  daily  or  monthly  rate; 

(3)  A  statement  disclosing  the  facility’s  name  and  business  address 
and  the  name  and  business  address  of  the  administrator  of  the 
facility.  Upon  request  an  applicant  or  resident  shall  be  furnished  with 
a  copy  of  the  annual  disclosure  statement  filed  with  the  Department 
of  Community  Health;  and 

(4)  Notice  of  the  right  of  access  to  the  written  policies  and  proce¬ 
dures  of  the  facilities.  Access  to  these  policies  and  procedures  shall  be 
permitted  during  ordinary  business  hours. 

(b)  Upon  a  resident’s  request,  the  facility  must  provide  that  resident 
with  a  current  list  of  all  services  and  charges.  Current  charges  must  be 
posted  in  a  conspicuous  location. 

(c)  The  facility  must  inform  each  resident  in  writing,  at  least  30  days 
in  advance  of  the  effective  date,  of  any  changes  in  rates  or  the  services 
that  these  rates  cover. 

(d)  A  facility  must  bill  for  charges  at  least  once  a  month  unless 
otherwise  agreed.  Each  bill  must  itemize  charges  for: 

(1)  The  daily  or  monthly  rate;  and 

(2)  All  extra  charges. 

(e)  Each  resident  or  guardian  shall  be  permitted  to  inspect  and 
receive  a  copy  of  the  resident’s  nonmedical  records  kept  by  the  facility. 
The  facility  may  charge  a  reasonable  fee  for  duplication,  which  fee  shall 
not  exceed  actual  cost.  (Code  1933,  §  88-1913B,  enacted  by  Ga.  L.  1981, 
p.  149,  §  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  1999,  p.  296,  §  24.) 

31-8-107.  Refusal  of  admission  or  continued  residence  on  the 
basis  of  history  or  condition  of  mental  or  physical 
disease  or  disability. 

Each  resident  or  person  requesting  admission  to  a  facility  shall  be 
free  from  discrimination  by  the  facility  through  its  refusing  admission 
or  continued  residency  on  the  basis  of  the  resident’s  or  applicant’s 
history  or  condition  of  mental  or  physical  disease  or  disability,  unless 
such  admission  would  cause  the  facility  or  any  resident  to  lose  eligibil¬ 
ity  for  any  state  or  federal  program  of  financial  assistance  or  unless  the 
facility  cannot  provide  adequate  and  appropriate  care,  treatment,  and 
services  to  the  resident  due  to  such  disease  or  disability.  (Code  1933, 
§  88-1910B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1.) 
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31-8-108.  Required  care,  treatment,  and  services;  rights  in  re¬ 
gard  thereto;  experimental  research  or  treatment. 

(a)  Each  resident  shall  receive  care,  treatment,  and  services  which 
are  adequate  and  appropriate.  Care,  treatment,  and  services  shall  be 
provided  as  follows: 

(1)  With  reasonable  care  and  skill; 

(2)  In  compliance  with  applicable  laws  and  regulations; 

(3)  Without  discrimination  in  the  quality  of  a  service  based  on  the 
source  of  payment  for  the  service; 

(4)  With  respect  for  the  resident’s  personal  dignity  and  privacy; 
and 

(5)  With  the  goal  of  the  resident’s  return  home  or  to  another 
environment  less  restrictive  than  the  facility 

(b)  In  the  provision  of  care,  treatment,  and  services  to  the  resident  by 
the  facility,  each  resident  or  guardian  shall  be  entitled  to  the  following: 

(1)  To  choose  the  resident’s  physician.  The  physician  so  chosen 
shall  inform  the  resident  in  advance  whether  or  not  the  physician’s 
fees  can  be  paid  from  public  or  private  benefits  to  which  the  resident 
is  entitled  and  shall  provide  such  documentation  as  may  be  required 
by  law  or  regulation; 

(2)  To  participate  in  the  overall  planning  of  the  resident’s  care  and 
treatment.  The  resident  or  guardian  shall  be  informed  of  this  right 
each  time  a  substantial  change  in  the  treatment  plan  is  made; 

(3)  To  refuse  medical  treatment,  dietary  restrictions,  and  medica¬ 
tions  for  the  resident.  The  resident  or  guardian  shall  be  informed  of 
the  probable  consequences  of  such  refusal,  the  refusal  shall  be  noted 
in  the  resident’s  medical  records,  and  the  resident’s  attending  physi¬ 
cian  shall  be  notified  as  soon  as  practical.  If  such  refusal  apparently 
would  be  seriously  harmful  to  the  health  or  safety  of  the  resident,  the 
facility  shall  either  refer  the  resident  to  a  hospital  or  notify  a 
responsible  family  member  or,  if  such  a  family  member  is  not  readily 
available,  the  county  department  of  family  and  children  services.  If 
such  refusal  would  be  harmful  to  the  health  or  safety  of  others,  as 
documented  in  the  resident’s  medical  records  by  the  resident’s 
physician,  this  subsection  shall  not  apply.  Any  facility  or  employee  of 
such  facility  which  complies  with  this  paragraph  shall  not  be  liable 
for  any  damages  resulting  from  such  refusal; 

(4)  To  receive  from  the  facility  upon  the  request  of  the  resident, 
guardian,  or  representative  the  name,  address,  and  telephone  num¬ 
ber  of  the  resident’s  physician; 
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(5)  To  have  any  significant  change  in  the  resident’s  health  status 
reported  to  persons  of  his  choice  by  the  facility  within  a  reasonable 
time;  and 

(6)  To  obtain  from  the  resident’s  physician  or  the  physician  at¬ 
tached  to  the  facility  a  complete  and  current  explanation  concerning 
the  resident’s  medical  diagnosis,  treatment,  and  prognosis  in  lan¬ 
guage  the  resident  can  understand.  Each  resident  shall  have  access 
to  all  information  in  the  medical  records  of  the  resident  and  shall  be 
permitted  to  inspect  and  receive  a  copy  of  such  records  unless 
medically  contraindicated.  The  facility  may  charge  a  reasonable  fee 
for  duplication,  which  fee  shall  not  exceed  actual  cost. 

(c)  Each  resident  shall  be  free  from  experimental  research  or  treat¬ 
ment  unless  the  informed,  written  consent  of  the  resident  or  guardian 
is  first  obtained.  (Code  1933,  §  88-1914B,  enacted  by  Ga.  L.  1981,  p. 
149,  §  1.) 

Cross  references.  —  Consent  for  sur¬ 
gical  or  medical  treatment  generally,  T. 

31,  C.  9. 


JUDICIAL  DECISIONS 


Duty  to  protect  residents  from 
harm  caused  by  other  residents.  — 

Not  only  does  a  nursing  home  owe  the 
contractual  and  statutory  duty  of  care  and 
protection  to  the  nursing  home’s  residents 
to  prevent  harm  to  the  residents,  the 
nursing  home  owes  the  duty  of  supervi¬ 
sion  over  any  known  resident  whose  pro¬ 
pensity  to  cause  harm  to  others  is  known 
or  should  have  been  known  to  the  man¬ 
agement.  Associated  Health  Sys.  v.  Jones, 
185  Ga.  App.  798,  366  S.E.2d  147  (1988). 

Mere  fact  that  a  doctor,  psychologist,  or 
psychiatrist  has  not  volunteered  to  autho¬ 
rize  the  forms  of  restraints  of  O.C.G.A. 
§  31-8-109  does  not  discharge  the  duty  of 
a  nursing  home  to  exercise  reasonable 
care  and  skill  for  the  care  and  protection 
of  the  nursing  home’s  residents  from  a 
physically  aggressive  resident.  Associated 
Health  Sys.  v.  Jones,  185  Ga.  App.  798, 
366  S.E.2d  147  (1988). 

Limitations  on  duty.  —  Although  a 
nursing  home  had  an  obligation  to  provide 
adequate  and  appropriate  care  to  the  res¬ 
idents  under  O.C.G.A.  §  31-8-108,  this 
obligation  did  not  necessarily  entitle  the 
nursing  home  to  interfere  with  the  auton¬ 
omous  contractual  relationships  of  the 


nursing  home’s  residents.  Atlanta  Mkt. 
Ctr.  Mgt.  Co.  v.  McLane,  269  Ga.  604,  503 
S.E.2d  278  (1998). 

Choice  of  psychologist.  —  The  Bill  of 
Rights  for  Residents  of  Long-term  Care 
Facilities,  O.C.G.A.  §  31-8-100  et  seq., 
does  not  give  nursing  home  residents  the 
right  to  choose  a  psychologist  —  it  only 
gives  the  residents  the  right  to  choose  a 
physician  and  a  pharmacist.  Pruitt  Corp. 
v.  Strahley,  270  Ga.  430,  510  S.E.2d  821 
(1999). 

Expert  affidavit  not  required  for 
sufficient  pleading.  —  Trial  court  erred 
in  dismissing  a  wrongful  death  claim  by 
children  of  a  deceased  nursing  home  resi¬ 
dent  based  on  their  allegation  that  the 
nursing  home  violated  O.C.G.A. 
§  3 1-8- 108(a)(2)  of  the  Bill  of  Rights  for 
Residents  of  Long-Term  Care  Facilities  by 
not  documenting  the  resident’s  com¬ 
plaints  of  chest  pain  as  the  claim  was 
based  on  the  nonprofessional,  administra¬ 
tive  aspects  of  running  the  facility  and, 
accordingly,  it  was  not  subject  to  the 
pleading  requirement  of  an  expert  affida¬ 
vit  pursuant  to  O.C.G.A.  §  9-11-9.1.  Wil¬ 
liams  v.  Alvista  Healthcare  Ctr.,  Inc.,  283 
Ga.  App.  613,  642  S.E.2d  232  (2007). 
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Cited  in  Carr  v.  Kindred  Healthcare 
Operating,  Inc.,  293  Ga.  App.  80,  666 
S.E.2d  401  (2008). 


RESEARCH  REFERENCES 

ALR.  —  Judicial  power  to  order  discon¬ 
tinuance  of  life-sustaining  treatment,  48 
ALR4th  67. 

31-8-109.  Use  or  threat  of  physical  restraints,  isolation,  or  re¬ 
strictions  on  mobility. 

(a)  Each  resident  shall  be  free  from  actual  or  threatened  physical 
restraints,  isolation,  or  restrictions  on  mobility  within  or  outside  the 
facility  grounds,  including  the  use  of  drugs  to  limit  mobility,  except  to 
the  minimum  extent  necessary  to  protect  the  resident  from  immediate 
injury  to  the  resident  or  to  others.  In  no  event  shall  restraints, 
restrictions,  or  isolation  be  used  for  punishment,  incentive,  behavior 
conditioning  or  modification,  or  for  the  convenience  of  the  facility. 

(b)  Restraints,  restrictions,  or  isolation  shall  be  used  only  subject  to 
the  following  conditions: 

(1)  Prior  to  authorizing  restraints,  restrictions,  or  isolation,  the 
attending  physician  shall  make  a  personal  examination  and  individ¬ 
ualized  determination  of  the  need  to  use  such  restraints,  restriction, 
or  isolation  on  that  resident  and  shall  specify  a  reasonable  time  for 
such  use.  No  restraint,  restriction,  or  isolation  shall  be  used  by  the 
facility  longer  than  65  days  for  intermediate  care  residents  and 
longer  than  35  days  for  skilled  nursing  residents,  except  by  reorder  of 
the  attending  physician  after  personal  examination  of  the  resident. 
Irrespective  of  such  time  period  specified,  restraints,  restrictions,  or 
isolation  shall  not  be  used  beyond  the  period  of  actual  need; 

(2)  In  an  emergency  situation,  restraints,  restrictions,  or  isolation 
shall  be  authorized  by  the  person  in  charge  only  to  protect  the 
resident  from  immediate  injury  to  the  resident  or  others  and  shall  not 
be  continued  for  more  than  12  hours  after  the  onset  of  the  emergency 
without  personal  examination  and  authorization  by  the  attending 
physician; 

(3)  The  resident  and  a  person  designated  by  the  resident,  if  any, 
shall  be  informed  immediately  of  the  need  for  the  use  of  restraint, 
restriction,  or  isolation,  the  reasons  for  such  use,  and  the  time  the 
physician  has  specified  for  such  use.  Such  information  shall  be 
recorded  in  the  resident’s  file; 

(4)  A  restrained  or  isolated  resident  shall  be  monitored  by  the  staff 
at  least  every  hour  and  released  and  exercised  at  least  every  two 
hours,  except  during  normal  sleeping  hours;  and 
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(5)  When  a  restraint,  restriction,  or  isolation  is  used  under  this 
Code  section,  the  resident  shall  retain  all  rights  enumerated  in  this 
article.  (Code  1933,  §  88-1916B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1.) 

JUDICIAL  DECISIONS 


Restriction  to  a  designated  area  is  a 

restraint  on  mobility  of  the  resident  and 
in  effect  isolates  the  resident.  This  is  pro¬ 
hibited.  A  restriction  from  an  area  where 
friction  between  the  residents  tends  to 
develop,  i.e.,  the  TV  room,  exercise  room, 
or  even  the  dining  room,  may  be  used  by 
management  as  necessary  as  an  aid  in 
behavioral  control,  since  it  does  not  isolate 
or  restrain  the  mobility  of  the  resident 
from  other  areas  of  the  grounds  and  is  not 
a  form  of  physical  restraint.  Associated 
Health  Sys.  v.  Jones,  185  Ga.  App.  798, 
366  S.E.2d  147  (1988). 


Duty  to  exercise  reasonable  care 
and  skill.  —  Mere  fact  that  a  doctor, 
psychologist,  or  psychiatrist  has  not  vol¬ 
unteered  to  authorize  the  forms  of  re¬ 
straints  of  O.C.G.A.  §  31-8-109  does  not 
discharge  the  duty  of  a  nursing  home  to 
exercise  reasonable  care  and  skill  for  the 
care  and  protection  of  the  nursing  home’s 
residents  from  a  physically  aggressive  res¬ 
ident.  Associated  Health  Sys.  v.  Jones,  185 
Ga.  App.  798,  366  S.E.2d  147  (1988). 


31-8-110.  Right  to  select  pharmacy  or  pharmacist;  charges  for 
pharmaceutical  supplies  and  services;  information  as 
to  purpose  and  effects  of  drugs. 

(a)  Each  resident  or  guardian  shall  be  permitted  to  select  the 
pharmacy  or  pharmacist  of  his  choice  for  those  pharmaceutical  supplies 
and  services  not  provided  by  the  facility  as  a  part  of  the  basic  rate. 
However,  if  the  facility  under  its  policies  or  procedures  utilizes  a  specific 
type  of  unit  dose  system,  such  pharmacy  or  pharmacist  must  provide 
pharmaceuticals  under  such  system.  The  resident  or  guardian  shall  be 
informed  in  writing  at  the  time  of  admission  of  the  resident  as  to  which 
pharmaceutical  supplies  and  services  are  not  so  provided. 

(b)  No  person  shall  be  discriminated  against  as  to  admission  or 
continued  residency  on  the  basis  of  the  person’s  choice  of  pharmacy, 
pharmacist,  or  both. 

(c)  Subject  to  the  resident’s  choice  of  pharmacy  or  pharmacist,  each 
resident  shall  receive  pharmaceutical  supplies  and  services  at  reason¬ 
able  prices  not  exceeding  applicable  and  normally  accepted  prices  for 
comparably  packaged  pharmaceutical  supplies  and  services  within  the 
community. 

(d)  Each  resident  or  guardian  shall,  on  his  request,  be  informed  of 
the  identity,  purpose,  and  possible  reactions  to  each  drug  to  be  admin¬ 
istered.  (Code  1933,  §  88-1915B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1.) 


Cross  references.  —  Pharmacists  and 
pharmacies  generally,  T.  26,  C.  4. 
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31-8-111.  Rights  as  citizen. 

Each  resident  shall  be  encouraged  and  assisted  by  the  facility  to 
exercise  all  rights,  benefits,  and  privileges  as  a  citizen  including,  but 
not  limited  to,  the  following: 

(1)  The  right  to  vote.  Residents  who  are  eligible  to  vote  shall  have 
the  right  to  vote  in  primary,  special,  and  general  elections  and  in 
referendums.  The  facility  shall  permit  and  reasonably  assist  resi¬ 
dents  to  obtain  voter  registration  forms,  applications  for  absentee 
ballots,  and  absentee  ballots  and  to  comply  with  other  requirements 
which  are  prerequisites  for  voting; 

(2)  The  right  to  free  exercise  of  religion  as  well  as  freedom  from 
imposition  of  religious  beliefs  or  practices; 

(3)  The  right  to  associate,  meet,  and  communicate  privately  with 
persons  of  the  resident’s  choice;  and 

(4)  The  right  to  participate,  inside  and  outside  the  facility,  in 
social,  family,  religious,  and  community  group  activities.  (Code  1933, 
§  88-1907B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1;  Ga.  L.  2012,  p.  775, 
§  31/HB  942.) 

The  2012  amendment,  effective  May  Cross  references.  —  Registration  of 
1,  2012,  part  of  an  Act  to  revise,  modern-  voters,  §  21-2-210  et  seq. 
ize,  and  correct  the  Code,  substituted  “ref¬ 
erendums”  for  “referenda”  at  the  end  of 
the  second  sentence  of  paragraph  (1). 

RESEARCH  REFERENCES 

Am.  Jur.  Proof  of  Facts.  —  Interfer-  agency  to  order  medical  treatment  over 
ence  with  Right  to  Free  Exercise  of  Reli-  parental  religious  objections  for  child 
gion,  63  POF3d  195.  whose  life  is  not  immediately  endangered, 

C.J.S.  —  29  C.J.S.,  Elections,  §  203.  21  ALR5th  248. 

ALR.  —  Power  of  court  or  other  public 

31-8-112.  Freedom  from  duty  to  perform  services  for  facility; 

right  to  rise  and  retire  at  times  of  resident’s  choice; 
tobacco  and  alcoholic  beverages;  freedom  to  enter  and 
leave  facility. 

(a)  Each  resident  shall  be  free  from  a  duty  to  perform  services  for  the 
facility. 

(b)  Each  resident  shall  be  permitted  to  rise  and  retire  at  times  of  his 
choice,  if  the  resident  does  not  interfere  with  the  rights  of  others. 

(c)  Unless  contradictory  to  written  admission  policies  of  which  the 
resident,  guardian,  or  representative  is  informed  prior  to  admission, 
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each  resident  shall  be  permitted  to  use  tobacco  and  to  consume  alcoholic 
beverages,  subject  to  the  facility’s  policies  and  safety  rules  and  appli¬ 
cable  state  law,  if  the  resident  does  not  interfere  with  the  rights  of 

others. 

(d)  Each  resident  shall  be  free  to  enter  and  leave  the  facility  as  the 
resident  chooses.  (Code  1933,  §  88-1908B,  enacted  by  Ga.  L.  1981,  p. 
149,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos¬ 
pitals  and  Asylums,  §  15. 

31-8-113.  Right  to  retain  and  use  personal  property  at  facility; 

provision  of  secure  storage  space  for  such  property; 
records  of  stored  property;  investigation  of  com¬ 
plaints  of  theft. 

(a)  Each  resident  shall  be  permitted  to  retain  and  use  his  personal 
property,  including  funds  and  clothing,  in  his  immediate  living  quarters 
as  space  permits. 

(b)  Upon  request,  the  facility  shall  provide  a  means  of  securing  the 
resident’s  property  in  his  room  or  in  any  other  secured  part  of  the 
facility  so  long  as  the  resident  has  access  to  such  property  on  weekdays 
and,  where  facility  policy  allows,  on  weekends  and  holidays.  Each 
facility  shall  keep  a  record  of  all  personal  property  deposited  within  a 
secured  part  of  the  facility. 

(c)  The  facility  shall  develop  procedures  for  investigating  complaints 
concerning  thefts  of  residents’  property  and  shall  promptly  investigate 
all  such  complaints  and  report  the  results  of  its  investigation  to  the 
complainant.  (Code  1933,  §  88-1909B,  enacted  by  Ga.  L.  1981,  p.  149, 
§  1.) 

31-8-114.  Right  to  privacy. 

Each  resident  shall  enjoy  the  right  of  privacy  including,  but  not 
limited  to,  the  following: 

(1)  The  right  to  privacy  in  the  resident’s  room  or  the  resident’s 
portion  of  the  room.  The  staff  may  not  enter  a  resident’s  room  without 
making  their  presence  known,  except  when  the  resident  is  asleep,  in 
an  emergency  threatening  the  health  or  safety  of  the  resident,  or  as 
required  by  the  resident’s  care  plan; 

(2)  The  right  to  a  private  room  and  a  personal  sitter  if  the  resident 
pays  the  difference  between  the  facility’s  charge  for  such  a  room  and 
sitter  and  the  amount  reimbursed  through  medicare  or  Medicaid; 
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(3)  The  right  to  private  visits  with  the  resident’s  spouse.  Spouses 
shall  be  permitted  to  share  a  room  when  available  where  both  are 
residents  of  the  facility; 

(4)  The  right  to  have  unimpeded,  private,  and  uncensored  commu¬ 
nication  with  anyone  of  the  resident’s  choice  by  mail,  public  tele¬ 
phone,  and  visitation,  provided  that  such  visitation  does  not  disturb 
other  residents.  The  administrator  shall  provide  that  mail  is  received 
and  mailed  on  regular  postal  delivery  days,  that  telephones  are 
accessible  for  confidential  and  private  communications,  and  that  at 
least  one  private  place  per  facility  is  available  for  visits  during 
normal  visitation  hours,  which  shall  be  for  at  least  12  continuous 
hours  per  day; 

(5)  The  right  to  refuse  acceptance  of  correspondence,  telephone 
calls,  or  visitation  by  anyone; 

(6)  The  right  to  respect  and  privacy  in  his  medical,  personal,  and 
bodily  care  program.  Each  resident’s  case  discussion,  consultation, 
examination,  treatment,  and  care  shall  be  confidential  and  shall  be 
conducted  in  privacy.  Those  persons  not  directly  involved  in  the 
resident’s  care  must  have  the  resident’s  permission  to  be  present;  and 

(7)  The  right  to  receive  confidential  treatment  of  the  resident’s 
personal  and  medical  records.  Only  the  resident  or  guardian  may 
approve  the  release  or  disclosure  of  such  records  to  any  individual 
outside  the  facility,  except  in  case  of  (A)  the  resident’s  transfer  to 
another  health  care  facility,  (B)  during  a  medicare,  Medicaid, 
licensure,  medical  care  foundation,  or  peer  review  survey,  or  (C)  as 
otherwise  provided  by  law  or  third-party  payment  contract.  (Code 
1933,  §  88-1911B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1;  Ga.  L.  1985,  p. 
149,  §  31.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos¬ 
pitals  and  Asylums,  §  14  et  seq. 

31-8-115.  Use  of  payments  made  to  or  on  behalf  of  a  resident; 

right  of  resident  or  his  guardian  to  manage  the  resi¬ 
dent’s  financial  affairs;  assistance  by  facility  in  such 
management. 

(a)  Any  payments  made  to  or  on  behalf  of  a  resident,  regardless  of  the 
payee,  shall  be  used  exclusively  for  the  resident’s  benefit,  unless 
otherwise  required  by  law. 

(b)  Each  resident  or  his  guardian  shall  be  permitted  to  manage  the 
financial  affairs  of  the  resident  and  to  withdraw  and  use  funds  from  any 
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personal  account  established  for  him  at  the  facility.  The  resident  or  his 
guardian  may  authorize  the  administrator  or  other  person  employed  by 
the  facility  to  assist  in  the  management  of  such  resident’s  financial 
affairs,  either  wholly  or  partially,  subject  to  the  following  conditions. 

(1)  Such  authorization  must  be  in  writing  and  maintained  in  the 
resident’s  files; 

(2)  Resident’s  funds  shall  be  expended  by  the  facility  only  with 
prior  written  consent  or  upon  the  immediate  request  of  the  resident 
or  guardian; 

(3)  The  resident,  his  guardian,  or  representative  shall  be  given  any 
portion  or  all  of  the  resident’s  funds  upon  the  request  of  the  resident 
or  guardian; 

(4)  A  current  written  record  of  all  financial  arrangements  and 
transactions  involving  the  resident’s  funds  shall  be  maintained  and 
made  available  to  the  resident  or  guardian  for  inspection  and  copying 
upon  request.  A  written  statement  showing  the  current  balance  and 
an  itemized  listing  of  all  transactions  shall  be  provided  to  each 
resident  or  guardian  at  least  quarterly  and  prior  to  any  change  in 
ownership  of  the  facility; 

(5)  Funds  received  from  a  resident  or  on  his  behalf  may  be 
deposited  in  an  interest-bearing  account,  but  in  any  event  all  funds 
not  needed  for  ordinary  use  by  residents  on  a  daily  basis  shall  be 
deposited  in  an  account  insured  by  agencies  of  or  corporations 
chartered  by  the  state  or  federal  government  and  in  a  form  which 
clearly  indicates  that  the  facility  has  only  a  fiduciary  interest  in  the 
funds.  Any  interest  earned  on  such  account  shall  accrue  to  the 
resident;  and 

(6)  Each  facility  shall  obtain  an  irrevocable  letter  of  credit  from  a 
bank  or  savings  and  loan  association,  as  defined  in  Code  Section 
7-1-4,  or  purchase  a  surety  bond  at  least  in  the  amount  of  the  funds 
to  guarantee  the  security  of  residents’  funds.  (Code  1933, 
§  88-1912B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1;  Ga.  L.  1991,  p.  1129, 
§  1.) 

Law  reviews.  —  For  note  on  1991 
amendment  of  this  Code  section,  see  8  Ga. 

St.  U.L.  Rev.  74  (1992). 

31-8-116.  Involuntary  transfer  of  residents  discharged  from  fa¬ 
cility;  return  to  facility  after  transfer. 

(a)  Except  in  an  emergency,  where  the  resident  or  other  residents  are 
subject  to  an  imminent  and  substantial  danger  that  only  immediate 
transfer  or  discharge  will  relieve  or  reduce,  a  facility  may  involuntarily 
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transfer  a  resident  only  in  the  following  situations  and  after  other 
reasonable  alternatives  to  transfer  have  been  exhausted: 

(1)  A  physician  determines  that  failure  to  transfer  the  resident  will 
threaten  the  health  or  safety  of  the  resident  or  others  and  documents 
that  determination  in  the  resident’s  medical  record.  If  the  physician 
determines  that  the  facility  cannot  provide  care,  treatment,  and 
services  which  are  adequate  and  appropriate,  it  shall  be  conclusively 
presumed  that  the  failure  to  transfer  will  threaten  the  health  or 
safety  of  the  resident.  If  the  basis  for  the  transfer  or  discharge  is  the 
safety  of  the  resident  himself,  the  resident  shall  not  be  involuntarily 
transferred  or  discharged  unless  a  physician  determines  that  such 
transfer  or  discharge  is  not  reasonably  expected  to  endanger  the 
resident  to  a  greater  extent  than  remaining  in  the  facility  and 
documents  that  determination  in  the  resident’s  medical  records; 

(2)  The  facility  does  not  participate  in  or  voluntarily  or  involun¬ 
tarily  ceases  to  operate  or  participate  in  the  program  which  reim¬ 
burses  the  cost  of  the  resident’s  care; 

(3)  Nonpayment  of  allowable  fees  has  occurred.  The  conversion  of 
a  resident  from  private  pay  status  to  Medicaid  eligibility  due  to 
exhaustion  of  personal  financial  resources  or  from  medicare  to 
Medicaid  does  not  constitute  nonpayment  of  fees  under  this  para¬ 
graph;  or 

(4)  When  the  findings  of  a  medicare  or  Medicaid  medical  necessity 
review  determine  that  the  resident  no  longer  requires  the  level  of 
care  provided  at  the  facility. 

(b)  If  the  facility  voluntarily  or  involuntarily  ceases  to  operate  or 
participate  in  the  program  which  reimburses  the  costs  of  the  resident’s 
care,  the  facility  must  cooperate  fully  with  the  state  Medicaid  agency 
and  the  Centers  for  Medicare  and  Medicaid  Services  regional  office  in 
the  implementation  of  any  transfer  planning  and  transfer  counseling 
conducted  by  these  agencies. 

(c)  The  facility  shall  assist  the  resident  and  guardian  in  finding  a 
reasonably  appropriate  alternative  placement  prior  to  the  proposed 
transfer  or  discharge.  The  plan  for  such  transfer  or  discharge  shall  be 
designed  to  mitigate  the  effects  of  transfer  stress  to  the  resident.  Such 
plan  shall  include  counseling  the  resident,  guardian,  or  representative 
regarding  available  community  resources  and  informing  the  appropri¬ 
ate  state  or  social  service  organization. 

(d)  The  facility  must  notify  the  resident,  guardian  or  representative, 
and  attending  physician  at  least  30  days  before  any  involuntary 
transfer,  except  a  transfer  pursuant  to  paragraph  (4)  of  subsection  (a)  of 
this  Code  section.  This  notice  must  be  in  writing  and  must  contain: 
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(1)  The  reasons  for  the  proposed  transfer; 

(2)  The  effective  date  of  the  proposed  transfer; 

(3)  Notice  of  the  right  to  a  hearing  pursuant  to  Code  Section 

31-8-125  and  of  the  right  to  representation  by  legal  counsel;  and 

(4)  The  location  to  which  the  facility  proposes  to  transfer  the 

resident. 

(e)  The  resident  shall  receive  at  least  15  days’  notice  prior  to  an 
involuntary  intrafacility  transfer. 

(f)  If  two  residents  in  a  facility  are  married  and  the  facility  proposes 
to  transfer  involuntarily  one  spouse  to  another  facility  at  a  similar  level 
of  care,  the  facility  must  give  the  other  spouse  notice  of  his  or  her  right 
to  be  transferred  to  the  same  facility.  If  the  spouse  notifies  a  facility  in 
writing  that  he  wishes  to  be  transferred,  the  facility  must  transfer  both 
spouses  on  the  same  day,  pending  availability  of  accommodations. 

(g)  Each  resident  shall  be  discharged  from  a  facility  after  the 
resident  or  guardian  gives  the  administrator  or  person  in  charge  of  the 
facility  notice  of  the  resident’s  desire  to  be  discharged  and  the  date  of 
the  expected  departure.  Where  the  resident  appears  to  be  incapable  of 
living  independently  of  the  facility,  the  facility  shall  notify  the  Depart¬ 
ment  of  Human  Services  in  order  to  obtain  social  or  protective  assis¬ 
tance  for  the  resident  immediately.  The  notice  of  the  discharge  by  the 
resident  or  guardian,  the  expected  and  actual  date  thereof,  and  notice 
to  the  department,  where  required,  shall  be  documented  in  the  resi¬ 
dent’s  records.  Upon  such  discharge  and,  if  required,  notice  to  the 
department,  the  facility  is  relieved  from  any  further  responsibility  for 
the  resident’s  care,  safety,  or  well-being. 

(h)  Whenever  allowed  by  the  resident’s  health  condition,  a  resident 
shall  be  provided  treatment  and  care,  rehabilitative  services,  and 
assistance  by  the  facility  to  prepare  the  resident  to  return  to  the 
resident’s  home  or  other  living  situation  less  restrictive  than  the 
facility.  Upon  the  request  of  the  resident,  guardian,  or  representative, 
the  facility  shall  provide  him  with  information  regarding  available 
resources  and  inform  him  of  the  appropriate  state  or  social  service 
organizations. 

(i)  Each  resident  transferred  from  a  facility  to  a  hospital,  other 
health  care  facility,  or  trial  alternative  living  placement  shall  have  the 
right  to  return  to  the  facility  immediately  upon  discharge  from  the 
hospital  or  other  health  care  facility  or  upon  termination  of  the  trial 
living  placement,  provided  that  the  resident  has  continued  to  pay  the 
facility  or  third-party  payment  is  provided  for  the  period  of  the 
resident’s  absence.  In  cases  of  nonpayment  to  the  facility  during  such 
absence,  a  resident  who  requests  to  return  to  a  facility  from  a  hospital 
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shall  be  admitted  by  the  facility  to  the  first  bed  available  after  discharge 
from  the  hospital.  (Code  1933,  §  88-1917B,  enacted  by  Ga.  L.  1981,  p. 
149,  §  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  2002,  p.  415,  §  31;  Ga.  L. 
2005,  p.  509,  §  8/HB  394;  Ga.  L.  2009,  p.  453,  §  2-2/HB  228.) 

Code  Commission  notes.  —  Pursuant  Medicare  and  Medicaid  Services”  in  sub- 
t°  Code  Section  28-9-5,  in  2002,  an  extra  section  (b). 

“the”  was  deleted  preceding  “Centers  for 
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Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos¬ 
pitals  and  Asylums,  §  14. 


31-8-117,  Suspension  of  certain  rights  where  exercise  poses 
danger  to  self  or  other  residents;  notice  of  suspension; 
duration. 

Only  the  rights  enumerated  in  paragraph  (6)  of  subsection  (b)  of  Code 
Section  31-8-108  and  subsections  (b),  (c),  and  (d)  of  Code  Section 
31-8-112  may  be  suspended  as  a  result  of  medical  contraindication,  as 
determined  by  the  resident’s  physician,  and  then  only  under  the 
following  conditions: 

(1)  The  physician  has  personally  examined  the  resident  and  the 
physician  documents  that  the  exercise  of  such  right  or  rights  pose  a 
danger  to  other  residents  or  an  immediate  and  substantial  danger  to 
the  resident  himself.  If  the  threatened  danger  is  only  to  the  resident, 
the  resident’s  rights  shall  not  be  suspended  pursuant  to  this  Code 
section,  provided  the  resident  or  guardian  understands  the  danger 
and  insists  on  the  exercise  of  the  right; 

(2)  Prior  to  or  at  the  time  of  a  suspension  of  a  right  or  rights  due 
to  a  medical  contraindication,  the  resident  and  his  guardian  or 
representative  shall  be  notified  of  such  suspension,  its  duration,  and 
the  resident’s  legal  right  to  meet  with  legal  counsel,  the  ombudsman 
provided  for  in  Article  3  of  this  chapter,  members  of  his  family,  his 
guardian,  or  others  of  his  choice;  and 

(3)  Suspension  of  a  right  or  rights  shall  be  for  a  reasonable  time 
period,  which  period  shall  not  exceed  35  days  for  skilled  nursing 
residents  and  not  to  exceed  65  days  for  intermediate  care  residents. 
Every  additional  period,  which  periods  shall  also  not  exceed  the  same 
maximum  time  periods,  shall  be  considered  a  new  suspension, 
subject  to  the  conditions  of  paragraphs  (1)  and  (2)  of  this  Code 
section.  (Code  1933,  §  88-1918B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1.) 
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31-8-118.  Freedom  from  interference  in  exercise  of  rights  and 
pursuit  of  interests;  accommodation  of  conflicting 
rights;  voicing  of  complaints  and  recommendation  of 
changes. 

(a)  The  facility  must  permit  each  resident  to  exercise  the  rights  and 
pursue  the  interests  described  in  this  chapter  without  restraint,  inter¬ 
ference,  coercion,  discrimination,  or  reprisal  from  the  facility. 

(b)  The  facility  must  exercise  judgment  in  situations  which  pose  a 
threat  to  the  health  or  safety  of  a  resident,  and  when  necessary,  must 
achieve  a  reasonable  accommodation  of  conflicting  rights  of  residents. 

(c)  Each  resident  shall  be  permitted  to  voice  complaints  and  recom¬ 
mend  changes  in  policies,  procedures,  and  services  to  the  administrator, 
his  designee,  or  the  residents’  council.  (Code  1933,  §  88-1919B,  enacted 
by  Ga.  L.  1981,  p.  149,  §  1.) 

31-8-119.  Obtaining  contributions  by  coercion;  use  of  contribu¬ 
tions  designated  for  a  restricted  purpose;  receipts  and 
records  of  contributions. 

No  resident  nor  any  resident’s  family,  guardian,  or  representative 
shall  be  coerced  by  any  means  into  giving  contributions.  When  contri¬ 
butions  are  freely  made  by  the  resident  or  resident’s  family,  guardian, 
or  representative  for  a  restricted  purpose,  such  contribution  must  be 
used  for  the  purpose  so  designated.  A  receipt  shall  be  provided  for  all 
contributions  and  a  central  record  of  such  receipts  shall  be  maintained 
at  the  facility.  (Code  1933,  §  88-1919B,  enacted  by  Ga.  L.  1981,  p.  149, 
§  1;  Ga.  L.  1982,  p.  3,  §  31.) 

31-8-120.  Visitors;  right  of  access. 

(a)  Visitors  must  be  granted  access  to  residents,  who  have  the  right 
to  refuse  or  terminate  any  visit.  The  facility  must  permit  the  resident’s 
representatives  and  representatives  of  any  federally  mandated  om¬ 
budsman  or  advocacy  program  to  have  access  to  the  resident.  Access 
under  this  Code  section  shall  be  allowed  during  normal  visitation 
hours. 

(b)  Each  person  entering  a  facility  shall  promptly  disclose  his  pres¬ 
ence  and  identity  to  the  person  in  charge  and  shall  enter  the  immediate 
living  quarters  of  a  resident  only  after  identifying  himself  and  receiving 
permission  to  enter.  Such  person  shall  leave  immediately  upon  the 
resident’s  request.  The  rights  of  other  residents  in  the  room  and  in  the 
facility  shall  be  respected. 

(c)  The  administrator  or  person  in  charge  of  a  facility  may  refuse 
access  as  described  in  this  Code  section  or  require  a  person  to  leave  a 
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facility  only  if  he  has  reason  to  believe  that  the  presence  of  the  person 
seeking  access  would  result  in  severe  harm  to  any  resident’s  health, 
safety,  or  property;  if  the  access  is  sought  for  financial  solicitation  or  for 
commercial  purposes;  or  if  such  access  is  refused  by  the  resident. 

(d)  This  Code  section  shall  not  limit  the  power  of  any  public  agency, 
ombudsman  under  Article  3  of  this  chapter,  or  other  person  permitted 
or  required  by  law  to  enter  and  inspect  a  facility.  (Code  1933, 
§  88-1920B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1.) 

31-8-121.  Formation  of  residents’  council;  space  for  meetings; 

assistance  in  attending  meetings;  compelling  of  atten¬ 
dance  or  participation. 

The  facility  must  permit  the  formation  of  a  residents’  council  by 
interested  residents,  provide  space  for  meetings,  and  provide  assistance 
in  attending  meetings  to  those  residents  who  require  it.  The  facility 
may  not  compel  attendance  at  or  participation  in  residents’  council 
meetings.  (Code  1933,  §  88-1920B,  enacted  by  Ga.  L.  1981,  p.  149,  §  1.) 

31-8-122.  Compliance  with  this  article  by  facilities;  establish¬ 
ment  by  facilities  of  written  policies  and  procedures; 
familiarization  of  facility  staff  with  this  article. 

(a)  Each  facility  shall  establish  written  policies  and  procedures  in 
accordance  with  this  article  and  shall  provide  for  the  implementation 
and  continuing  compliance  with  this  article.  In  addition,  each  facility 
must  comply  with  all  other  applicable  state  laws  and  regulations. 

(b)  Each  facility  shall  conduct  training  for  all  staff  on  a  quarterly 
basis  to  provide  that  its  staff  is  familiar  with  this  article  and  under¬ 
stands  the  obligation  to  provide  care  for  residents  consistent  with  this 
article  at  all  times.  (Code  1933,  §  88-1904B,  enacted  by  Ga.  L.  1981  p 
149,  §  1.) 


RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  78  et  seq.  41  C.J.S.,  Hospitals, 

§§  26,  35. 

31-8-123.  Use  of  state  or  community  ombudsman  to  resolve 
residents’  complaints. 

Every  effort  shall  be  made  to  use  the  state  ombudsman  or  community 
ombudsman,  as  provided  for  in  Article  3  of  this  chapter,  to  resolve 
complaints  related  to  residents’  rights.  (Code  1933,  §  88-1903B,  en¬ 
acted  by  Ga.  L.  1981,  p.  149,  §  1.) 
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31-8-124.  Grievances. 

(a)  Any  resident,  guardian,  or  representative  who  believes  his  rights 
under  this  article  have  been  violated  by  a  facility  shall  be  permitted  to 
file  a  grievance  under  this  Code  section. 

(b)  To  initiate  the  grievance,  the  resident,  guardian,  or  representa¬ 
tive  may  submit  an  oral  or  written  complaint  to  the  administrator  or  his 
designee.  The  administrator  or  his  designee  shall  act  to  resolve  the 
complaint  or  shall  respond  to  the  complaint  within  three  business  days, 
including  in  the  response  a  description  of  the  review  and  appeal  rights 
set  forth  in  this  Code  section. 

(c)  If  the  person  filing  the  complaint  is  not  satisfied  by  the  action 
taken  by  the  administrator  or  his  designee,  the  complainant  shall 
submit  an  oral  or  written  complaint  to  the  state  or  community  ombuds¬ 
man,  pursuant  to  Article  3  of  this  chapter. 

(d)  If  the  ombudsman  does  not  resolve  the  grievance  to  the  complain¬ 
ant’s  satisfaction  within  ten  days,  the  complainant  may  submit  the 
grievance  to  an  impartial  referee,  jointly  chosen  by  the  administrator  or 
his  designee  and  the  complainant,  who  will  conduct  a  hearing. 

(e)  The  referee’s  hearing  shall  be  held  at  the  facility  within  14  days 
after  submission  of  the  grievance  to  him,  at  a  time  convenient  to  the 
referee,  the  complainant,  and  the  administrator.  The  complainant  and 
the  administrator  may  review  relevant  records  and  documents,  present 
evidence,  call  witnesses,  cross-examine  witnesses,  make  oral  argu¬ 
ments,  and  be  represented  by  any  person  of  their  choice.  The  referee 
may  ask  questions  of  any  person,  review  relevant  records  and  docu¬ 
ments,  call  witnesses,  and  receive  other  evidence  as  appropriate.  The 
referee  shall  keep  a  record  of  the  proceedings,  which  record  may  be  a 
sound  recording.  Within  72  hours  after  the  grievance  review,  the  referee 
shall  render  a  decision  and  shall  give  to  the  complainant  and  to  the 
administrator  a  written  statement  of  the  decision  and  reasons  therefor, 
which  statement  shall  also  describe  the  appeal  rights  set  forth  in  Code 
Section  31-8-125.  Such  decision  shall  be  binding  on  the  parties  unless 
reversed  upon  appeal. 

(f )  The  facility  shall  maintain  a  central  file  of  documents  pertaining 
to  grievances,  such  file  to  be  confidential,  except  that  any  resident, 
guardian,  or  representative  may  review  any  document  pertaining  to  the 
resident  and  all  documents  shall  be  available  to  the  department  for 
inspection.  This  subsection  shall  not  apply  to  any  documents  protected 
by  the  attorney-client  privilege. 

(g)  If  a  resident  or  complainant  is  unable  for  any  reason  to  under¬ 
stand  any  writing  or  communication  pertinent  to  this  Code  section, 
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such  information  shall  be  communicated  to  him  in  a  manner  that  takes 
into  account  any  communication  impairment  he  may  have. 

(h)  A  resident,  guardian,  or  representative  who  elects  not  to  proceed 
under  this  Code  section  shall  not  be  prohibited  from  proceeding  under 
Code  Section  31-8-125  or  31-8-126.  (Code  1933,  §  88-1921B,  enacted  by 
Ga.  L.  1981,  p.  149,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  15  Am.  Jur.  2d,  Civil  C.J.S. —  14AC.J.S.,  Civil  Rights,  §  722 
Rights,  §  15  et  seq.  et  seq. 

31-8-125.  Administrative  hearings. 

(a)  Any  resident,  guardian,  or  representative  who  believes  his  rights 
under  Code  Section  31-8-107,  paragraph  (3)  of  subsection  (b)  of  Code 
Section  31-8-108,  Code  Section  31-8-109,  paragraphs  (3)  and  (4)  of  Code 
Section  31-8-111,  subsection  (d)  of  Code  Section  31-8-112,  Code  Section 
31-8-116,  Code  Section  31-8-117,  or  Code  Section  31-8-120  have  been 
violated  or  any  complainant  or  facility  dissatisfied  with  a  decision  of  a 
referee  shall  have  the  right  to  request  a  hearing  from  the  department 
pursuant  to  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act.”  The  department  is  authorized  to  hold  such  hearings 
and,  in  the  case  of  an  appeal  of  a  decision  of  a  referee,  the  department 
may  hold  such  hearings  by  review  of  the  record. 

(b)  The  hearing  shall  be  conducted  within  45  days  of  the  receipt  by 
the  department  of  the  request  for  a  hearing.  Except  where  the  state  or 
community  ombudsman  has  already  been  involved  in  the  matter  at 
issue,  the  department  may  refer  the  complaint  to  the  state  or  commu¬ 
nity  ombudsman  for  informal  resolution  pending  the  hearing. 

(c)  Except  in  the  event  of  an  emergency  situation  in  which  the 
resident  or  other  residents  are  subject  to  imminent  and  substantial 
danger  that  only  immediate  transfer  will  relieve  or  reduce  or  except  in 
case  of  nonpayment,  no  transfer  shall  take  place  until  all  appeal  rights 
are  exhausted. 

(d)  The  department  shall  hold  such  hearings  at  the  facility  upon  the 
resident’s  request  or  as  necessary  due  to  the  resident’s  medical  condi¬ 
tion.  Where  residents  of  a  facility  allege  a  common  complaint,  the 
department  may  at  the  residents’  request  schedule  a  single  hearing. 

(e)  If  the  department  finds  no  violations  of  this  article,  the  resident 
and  facility  will  be  so  informed.  If  a  violation  has  occurred,  the 
department  shall  order  the  facility  to  correct  such  violation;  and,  upon 
failure  to  correct  such  violation  within  a  reasonable  time,  the  depart¬ 
ment  may  impose  appropriate  civil  penalties  as  provided  for  in  Code 
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Section  31-8-126.  (Code  1933,  §  88-1922B,  enacted  by  Ga.  L.  1981,  p. 
149,  §  1;  Ga.  L.  1985,  p.  149,  §  31.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  15  Am.  Jur.  2d,  Civil  C.J.S.  —  14AC.J.S.,  Civil  Rights,  §  733 
Rights,  §  15  et  seq.  et  seq. 

31-8-126.  Cause  of  action  against  facility  for  violation  of  rights 
under  this  article;  civil  penalties;  applicability  of 
Code  Section  31-5-8. 

(a)  Any  person  or  persons  aggrieved  because  a  long-term  care  facility 
has  violated  or  failed  to  provide  any  right  granted  under  this  article 
shall  have  a  cause  of  action  against  such  facility  for  damages  and  such 
other  relief  as  the  court  having  jurisdiction  of  the  action  deems  proper. 
No  person  shall  be  prohibited  from  maintaining  such  an  action  for 
failure  to  exhaust  any  rights  to  administrative  or  other  relief  granted 
under  this  article. 

(b)  In  addition  to  other  penalties  or  remedies  that  may  be  imposed  by 
this  article  or  other  law,  the  department  is  authorized  to  impose  civil 
penalties  as  follows: 

(1)  If  a  violation  has  occurred,  the  department  shall  order  the 
facility  to  correct  such  violation.  Upon  failure  to  correct  such  violation 
within  a  reasonable  period  of  time,  the  department  may  order  the 
facility  to  discontinue  admitting  residents  until  such  violation  is 
corrected;  and 

(2)  In  cases  of  violations  repeated  by  a  facility  under  the  same 
license  within  a  12  month  period,  the  department  shall  be  authorized 
to  assess  a  civil  penalty  not  to  exceed  $75.00  per  violation  for  each  day 
in  which  the  violation  continues,  except  that  the  maximum  civil 
penalty  for  each  violation  shall  not  exceed  $2,500.00.  In  imposing 
such  civil  penalties  the  department  shall  consider  all  relevant  factors 
including,  but  not  limited  to: 

(A)  The  amount  of  assessment  necessary  to  ensure  immediate 
and  continued  compliance; 

(B)  The  character  and  degree  of  impact  of  the  violation  of  the 
health,  safety,  and  welfare  of  any  resident  in  the  nursing  home; 

(C)  The  conduct  of  the  person  or  facility  against  whom  the 
citation  is  issued  in  taking  all  feasible  steps  or  procedures  neces¬ 
sary  or  appropriate  to  comply  or  to  correct  the  violations;  and 

(D)  Any  prior  violations  by  the  facility  of  statutes,  regulations, 
or  orders  administered,  adopted,  or  issued  by  the  department. 


412 


31-8-126 


INDIGENT  AND  ELDERLY  PATIENTS 


31-8-130 


(c)  Any  such  civil  penalty  shall  be  imposed  by  the  department  only 
after  notice  and  hearing  as  provided  in  Article  1  of  Chapter  5  of  this 
title. 

(d)  Any  person  or  facility  subject  to  a  civil  penalty  under  this  Code 
section  is  entitled  to  judicial  review  in  accordance  with  Article  1  of 
Chapter  5  of  this  title. 

(e)  All  civil  penalties  recovered  by  the  department  under  this  Code 
section  shall  be  paid  into  the  state  treasury. 

(f)  Nothing  in  this  Code  section  shall  be  construed  to  preempt  any 
other  law  or  to  deny  to  any  individual  any  rights  or  remedies  which  are 
provided  by  or  under  any  other  law. 

(g)  Code  Section  31-5-8  shall  apply  fully  to  any  willful  violation  of 
this  chapter.  (Code  1933,  §  88-1923B,  enacted  by  Ga.  L.  1981,  p.  149, 
§  1;  Ga.  L.  1985,  p.  149,  §  31.) 

JUDICIAL  DECISIONS 

Cited  in  Thurman  v.  Pruitt  Corp.,  212  Brogdon  v.  National  Healthcare  Corp., 
Ga.  App.  766,  442  S.E.2d  849  (1994);  103  F.  Supp.  2d  1322  (N.D.  Ga.  2000). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  15  Am.  Jur.  2d,  Civil  C.J.S.  —  14A  C.J.S.,  Civil  Rights, 
Rights,  §  15  et  seq.  §§  731,  739  et  seq.,  749,  776. 

31-8-127.  Rules  and  regulations. 

The  department  is  authorized  to  promulgate  rules  and  regulations  to 
implement  this  article.  (Code  1933,  §  88-1924B,  enacted  by  Ga.  L. 
1981,  p.  149,  §  1.) 


ARTICLE  5A 

REMEDIES  FOR  RESIDENTS  OF  PERSONAL  CARE  HOMES 

RESEARCH  REFERENCES 

ALR.  —  Liability  of  nursing  home  for  party  concerning  patient’s  medical  condi- 
violating  statutory  duty  to  notify  third  tion,  46  ALR5th  821. 

31-8-130.  Short  title. 

This  article  shall  be  known  and  may  be  cited  as  the  “Remedies  for 
Residents  of  Personal  Care  Homes  Act.”  (Code  1981,  §  31-8-130, 
enacted  by  Ga.  L.  1994,  p.  461,  §  2.) 
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31-8-131.  Legislative  findings  and  intent. 

The  General  Assembly  finds  that  persons  residing  within  personal 
care  homes  are  often  isolated  from  the  community  and  often  lack  the 
means  to  assert  fully  their  rights  as  individual  citizens.  The  General 
Assembly  also  recognizes  that  in  order  for  the  rights  of  residents  of 
personal  care  homes  to  be  fully  protected,  residents  must  be  afforded  a 
means  of  recourse  when  such  rights  have  been  denied.  It  is  therefore 
the  intent  of  the  General  Assembly  to  preserve  the  dignity  and  personal 
integrity  of  residents  of  personal  care  homes  by  providing  access  to  a 
legal  process  to  hear  and  redress  the  grievances  of  such  residents 
regarding  their  individual  rights.  (Code  1981,  §  31-8-131,  enacted  by 
Ga.  L.  1994,  p.  461,  §  2.) 

31-8-132.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Administrator”  means  the  manager  designated  by  the  govern¬ 
ing  body  of  a  personal  care  home  as  responsible  for  the  day-to-day 
management,  administration,  and  supervision  of  the  personal  care 
home,  who  may  also  serve  as  on-site  manager  and  responsible  staff 
person  except  during  periods  of  his  or  her  own  absence. 

(2)  “Community  ombudsman”  means  a  person  certified  as  a  com¬ 
munity  ombudsman  pursuant  to  Code  Section  31-8-52. 

(2.1)  “Department”  means  the  Department  of  Community  Health. 

(3)  “Governing  body”  means  the  board  of  trustees,  the  partnership, 
the  corporation,  the  association,  or  the  person  or  group  of  persons 
who  maintain  and  control  a  personal  care  home  and  who  are  legally 
responsible  for  the  operation  of  the  home. 

(4)  “Legal  surrogate”  means  a  duly  appointed  person  who  is 
authorized  to  act,  within  the  scope  of  the  authority  granted  under  the 
legal  surrogate’s  appointment,  on  behalf  of  a  resident  who  is  adjudi¬ 
cated  or  certified  incapacitated.  No  member  of  the  governing  body, 
administration,  or  staff  of  a  personal  care  home  or  any  affiliated 
personal  care  home  or  their  family  members  may  serve  as  the  legal 
surrogate  for  a  resident. 

(5)  “Personal  care  home”  or  “home”  means  a  facility  as  defined  in 
Code  Section  31-7-12  and  shall  include  any  assisted  living  community 
as  defined  in  paragraph  (3)  of  subsection  (b)  of  Code  Section  31-7-12.2 
that  is  subject  to  regulation  and  licensure  by  the  department. 

(6)  “Representative”  means  a  person  who  voluntarily,  with  the 
resident’s  written  authorization,  may  act  upon  the  resident’s  direc- 


414 


31-8-132 


INDIGENT  AND  ELDERLY  PATIENTS 


31-8-134 


tion  with  regard  to  matters  concerning  the  health  and  welfare  of  the 
resident,  including  being  able  to  access  personal  records  contained  in 
the  resident’s  file  and  receive  information  and  notices  pertaining  to 
the  resident’s  overall  care  and  condition.  No  member  of  the  governing 
body,  administration,  or  staff  of  a  personal  care  home  or  any  affiliated 
personal  care  home  or  their  family  members  may  serve  as  the 
representative  for  a  resident. 

(7)  “Resident”  means  a  person  who  resides  in  a  personal  care 
home. 

(8)  “State  ombudsman”  means  the  state  ombudsman  established 
under  Code  Section  31-8-52.  (Code  1981,  §  31-8-132,  enacted  by  Ga. 
L.  1994,  p.  461,  §  2;  Ga.  L.  2011,  p.  227,  §  20/SB  178;  Ga.  L.  2011,  p. 
705,  §  4-13/HB  214.) 


The  2011  amendments.  —  The  first 
2011  amendment,  effective  July  1,  2011, 
added  “and  shall  include  any  assisted  liv¬ 
ing  community  as  defined  in  paragraph 
(3)  of  subsection  (b)  of  Code  Section 
31-7-12.2  that  is  subject  to  regulation  and 
licensure  by  the  department”  at  the  end  of 


paragraph  (5).  The  second  2011  amend¬ 
ment,  effective  July  1,  2011,  added  para¬ 
graph  (2.1). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-8-133.  Residents’  rights. 


Residents’  rights  shall  include  all  rights  enumerated  in  the  rules  and 
regulations  of  the  Department  of  Community  Health,  including,  but  not 
limited  to,  procedural  protections  relating  to  admission,  transfer,  or 
discharge  of  residents.  (Code  1981,  §  31-8-133,  enacted  by  Ga.  L.  1994, 
p.  461,  §  2;  Ga.  L.  2010,  p.  878,  §  31/HB  1387.) 

The  2010  amendment,  effective  June  of  Community  Health”  for  “the  Rules  of 
3,  2010,  part  of  an  Act  to  revise,  modern-  the  former  Department  of  Human  Re- 
ize,  and  correct  the  Code,  substituted  “the  sources  Chapter  290-5-35”  in  this  Code 
rules  and  regulations  of  the  Department  section. 

31-8-134.  Grievance  procedure. 

(a)  Any  resident,  or  the  representative  or  legal  surrogate  of  the 
resident,  if  any,  who  believes  his  or  her  rights  under  this  article  have 
been  violated  by  a  personal  care  home  or  its  governing  body,  adminis¬ 
trator,  or  employee  shall  be  permitted  to  file  a  grievance  under  this 
Code  section. 

(b)  In  order  to  file  the  grievance  provided  for  in  subsection  (a)  of  this 
Code  section,  the  resident,  or  representative  or  legal  surrogate  of  the 
resident,  if  any,  may  submit  an  oral  or  written  grievance  to  the 
administrator  or  the  administrator’s  designee.  The  administrator  or 
designee,  within  five  business  days,  shall  either  resolve  the  grievance  to 


415 


31-8-134 


HEALTH 


31-8-135 


the  grievant’s  satisfaction  or  respond  in  writing  to  the  grievance, 
including  in  the  response  a  description  of  the  review  and  appeal  rights 
set  forth  in  this  article. 

(c)  If  the  person  filing  the  grievance  is  not  satisfied  by  the  action  or 
failure  to  act  of  the  administrator  or  designee,  the  grievant  may  submit 
an  oral  or  written  complaint  to  the  state  or  community  ombudsman. 
(Code  1981,  §  31-8-134,  enacted  by  Ga.  L.  1994,  p.  461,  §  2.) 

31-8-135.  Hearing;  transfer  of  resident. 

(a)  Any  resident,  the  representative  or  legal  surrogate  of  the  resi¬ 
dent,  if  any,  or  the  state  or  community  ombudsman,  who  believes  the 
resident’s  rights  have  been  violated  by  a  personal  care  home,  its 
governing  body,  administrator,  or  employee,  shall  have  the  right  to 
request  a  hearing  from  the  department  pursuant  to  Chapter  13  of  Title 
50,  the  “Georgia  Administrative  Procedure  Act.” 

(b)  No  person  shall  be  prohibited  from  requesting  a  hearing  pursu¬ 
ant  to  subsection  (a)  of  this  Code  section  for  failure  to  exhaust  any 
rights  to  other  relief  granted  under  this  article. 

(c) (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  the 
hearing  provided  for  in  subsection  (a)  of  this  Code  section  shall  be 
conducted  within  45  days  of  the  receipt  by  the  department  of  the 
request  for  a  hearing.  Where  the  state  or  community  ombudsman  has 
not  already  been  involved  in  the  matter  at  issue,  the  department  may 
refer  the  request  for  a  hearing  to  the  state  or  community  ombudsman 
for  informal  resolution  pending  the  hearing.  Such  referral  shall  not 
extend  the  45  day  period  in  which  the  department  shall  conduct  such 
hearing. 

(2)  If  a  resident  or  a  resident’s  legal  surrogate  or  representative,  if 
any,  alleges  that  an  action  or  failure  to  act  by  a  personal  care  home  or 
its  governing  body,  administrator,  or  employee  is  in  retaliation  for  the 
exercise  by  that  resident  or  his  or  her  representative  or  legal 
surrogate,  if  any,  of  a  right  conferred  by  state  or  federal  law  or  court 
order,  the  hearing  provided  for  in  subsection  (a)  of  this  Code  section 
shall  be  conducted  within  15  days  of  the  receipt  of  the  department  of 
the  request  for  a  hearing.  For  such  hearing,  all  pending  requests  for 
hearing  by  the  resident  or  his  or  her  legal  surrogate  or  representa¬ 
tive,  if  any,  relating  to  such  resident  shall  be  consolidated. 

(d)  No  transfer  of  a  resident  shall  take  place  until  all  appeal  rights 
are  exhausted,  unless: 

(1)  An  immediate  transfer  is  necessary  because  the  resident  de¬ 
velops  a  physical  or  mental  condition  requiring  continuous  medical  or 
nursing  care;  or 
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(2)  The  resident’s  continuing  behavior  or  condition  directly  and 
substantially  threatens  the  health,  safety,  and  welfare  of  the  resident 
or  any  other  resident. 

(e)  The  department  shall  hold  any  hearing  provided  for  in  subsection 

(a)  of  this  Code  section  at  the  personal  care  home  upon  the  resident’s 
request  or  as  necessary  due  to  the  resident’s  physical  condition.  Where 
two  or  more  residents  of  a  personal  care  home  allege  a  common 
complaint,  the  department  may  at  the  residents’  request  schedule  a 
single  hearing. 

(f)  If  the  department  finds  no  violations  of  this  article,  the  resident 
and  personal  care  home  will  be  so  informed.  If  a  violation  has  occurred: 

(1)  The  hearing  officer  shall  so  notify  the  staff  within  the  depart¬ 
ment  responsible  for  the  licensure  of  personal  care  homes; 

(2)  The  department  shall  order  the  personal  care  home  to  correct 
such  violation;  and 

(3)  Upon  failure  of  the  personal  care  home  to  correct  such  violation 
within  a  reasonable  time,  the  department  may  impose  appropriate 
civil  penalties  as  provided  for  in  Code  Section  31-2-8.  (Code  1981, 
§  31-8-135,  enacted  by  Ga.  L.  1994,  p.  461,  §  2;  Ga.  L.  2009,  p.  453, 
§  1-9/HB  228;  Ga.  L.  2011,  p.  705,  §  4-7/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Code  Section  31-2-8”  2011  amendment  of  this  Code  section,  see 

for  “Code  Section  31-2-11”  at  the  end  of  28  Ga.  St.  U.L.  Rev.  147  (2011). 
paragraph  (f)(3). 

31-8-136.  Action  for  damages. 

(a)  Any  resident  or  the  representative  or  legal  surrogate  of  the 
resident,  if  any,  may  bring  an  action  in  a  court  of  competent  jurisdiction 
to  recover  actual  and  punitive  damages  against  a  personal  care  home  or 
its  governing  body,  administrator,  or  employee  for  any  violation  of  the 
rights  of  a  resident  granted  under  this  article.  Upon  referral  and 
request  by  the  department,  the  Attorney  General  may  bring  such  an 
action.  Where  a  violation  of  a  resident’s  rights  has  been  found,  the 
resident  shall  be  awarded  the  actual  damages  or  $1,000.00,  whichever 
is  greater,  and  may  be  awarded  punitive  damages. 

(b)  No  person  shall  be  prohibited  from  maintaining  an  action  pursu¬ 
ant  to  this  Code  section  for  failure  to  exhaust  any  rights  to  adminis¬ 
trative  or  other  relief  granted  under  this  article. 

(c)  The  right  of  a  resident  to  bring  an  action  pursuant  to  this  Code 
section  is  in  addition  to  any  and  all  other  rights,  remedies,  or  causes  of 
action  the  resident  may  have  by  statute  or  at  common  law. 
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(d)  Any  resident  or  the  representative  or  legal  surrogate  of  the 
resident,  if  any,  may  bring  an  action  to  recover  damages  for  any  action 
of  a  personal  care  home  or  its  governing  body,  administrator,  or 
employee  that  adversely  affects  the  resident’s  rights,  privileges,  or 
living  arrangement  in  retaliation  for  that  resident  or  his  or  her 
representative  or  legal  surrogate,  if  any,  having  exercised  a  right 
conferred  by  state  or  federal  law  or  court  order.  Upon  referral  and 
request  by  the  department,  the  Attorney  General  may  bring  such  an 
action.  In  any  action  brought  under  this  Code  section  alleging  retalia¬ 
tion,  there  shall  be  a  presumption  of  retaliatory  conduct,  rebuttable  by 
a  showing  of  clear  and  convincing  evidence,  if  an  owner,  licensee, 
administrator,  or  employee  attempts  to  discharge,  transfer,  or  relocate 
a  resident  involuntarily  within  six  months  after  that  resident  or  his  or 
her  representative  or  legal  surrogate,  if  any,  files  an  action  for  relief 
under  this  Code  section,  exercises  a  right  to  a  hearing  under  this 
article,  or  makes  an  oral  or  written  grievance  against  the  personal  care 
home  or  its  governing  body,  administrator,  or  employee  to  the  personal 
care  home,  a  state  or  community  ombudsman,  or  a  state  government 
official  or  employee. 

(e)  Code  Section  31-5-8  shall  apply  fully  to  any  willful  violation  of 
this  article.  (Code  1981,  §  31-8-136,  enacted  by  Ga.  L.  1994,  p.  461, 
§  2.) 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  22  Am.  Jur.  2d,  Dam¬ 
ages,  §  396  et  seq. 

31-8-137.  Temporary  restraining  order;  injunctions. 

A  resident,  the  representative  or  legal  surrogate  of  the  resident,  if 
any,  or  the  Attorney  General  may  bring  an  action  in  a  court  of 
competent  jurisdiction  for  a  temporary  restraining  order,  preliminary 
injunction,  or  permanent  injunction  to  enjoin  a  personal  care  home 
from  violating  the  rights  of  a  resident.  (Code  1981,  §  31-8-137,  enacted 
by  Ga.  L.  1994,  p.  461,  §  2.) 

31-8-138.  Failure  to  validly  license  as  defense. 

The  failure  of  the  governing  body  to  obtain  or  maintain  a  valid  license 
to  operate  a  personal  care  home  shall  not  constitute  a  defense  to  any 
action  brought  pursuant  to  this  article  where  the  facility  at  issue  is 
subject  to  licensure  as  a  personal  care  home.  (Code  1981,  §  31-8-138, 
enacted  by  Ga.  L.  1994,  p.  461,  §  2.) 


418 


31-8-139 


INDIGENT  AND  ELDERLY  PATIENTS 


31-8-152 


31-8-139.  Mandamus. 


A  resident,  the  representative  or  legal  surrogate  of  the  resident,  if 
any,  the  community  ombudsman,  the  governing  body  of  the  personal 
care  home,  or  any  other  interested  party  may  bring  an  action  in  court 
for  mandamus  pursuant  to  Article  2  of  Chapter  6  of  Title  9  to  order  the 
department  to  comply  with  any  state  or  federal  law  relevant  to  the 
operation  of  a  personal  care  home  or  the  care  of  its  residents.  (Code 
1981,  §  31-8-139,  enacted  by  Ga.  L.  1994,  p.  461,  §  2.) 

ARTICLE  6 

INDIGENT  CARE  TRUST  FUND 


Administrative  rules  and  regula¬ 
tions.  —  Hospital  care  for  the  indigent, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Human  Resources,  Public  Health, 
Chapter  290-5-5. 


Indigent  care  trust  fund  nursing  home 
provider  fee,  Official  Compilation  of  the 
Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Medical  Assis¬ 
tance,  Chapter  350-7. 


31-8-150.  Constitutional  authority  for  passage  of  article. 


This  article  is  passed  pursuant  to  the  authority  of  Article  III,  Section 
IX,  Paragraph  VI(i)  of  the  Constitution.  (Code  1981,  §  31-8-150,  en¬ 
acted  by  Ga.  L.  1990,  p.  139,  §  1;  Ga.  L.  1992,  p.  6,  §  31;  Ga.  L.  1993, 
p.  1014,  §  1.) 

31-8-151.  Definitions. 


As  used  in  this  article,  the  term: 

(1)  “Department”  means  the  Department  of  Community  Health 
created  by  Chapter  2  of  this  title. 

(2)  “Medically  indigent”  means  a  person  who  meets  the  state-wide 
standards  of  indigency  adopted  by  the  department  for  the  purposes  of 
this  article. 

(3)  “Trust  fund”  means  the  Indigent  Care  Trust  Fund  created  by 
Code  Section  31-8-152.  (Code  1981,  §  31-8-151,  enacted  by  Ga.  L. 
1990,  p.  139,  §  1;  Ga.  L.  1993,  p.  1014,  §  1;  Ga.  L.  1999,  p.  296,  §  9; 
Ga.  L.  2009,  p.  453,  §  1-8/HB  228.) 

31-8-152.  Creation  of  Indigent  Care  Trust  Fund. 

There  is  created  the  Indigent  Care  Trust  Fund  as  a  separate  fund  in 
the  state  treasury.  The  state  treasurer  shall  credit  to  the  trust  fund  all 
amounts  dedicated,  transferred,  or  contributed  to  such  trust  fund  and 
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shall  invest  the  trust  fund  moneys  in  the  same  manner  as  authorized 
for  investing  other  moneys  in  the  state  treasury.  (Code  1981, 
§  31-8-152,  enacted  by  Ga.  L.  1990,  p.  139,  §  1;  Ga.  L.  1993,  p.  1014, 
§  1;  Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2010,  p.  863,  §  3/SB  296.) 

The  2010  amendment,  effective  July  Fiscal  Services”  at  the  beginning  of  the 
1,  2010,  substituted  “state  treasurer”  for  second  sentence. 

“director  of  the  Office  of  Treasury  and 

31-8-152.1.  State  sales  and  use  taxation  of  certain  health  care 
services. 

(a)  There  is  established  within  the  trust  fund  a  segregated  account 
for  revenues  raised  through  the  sales  and  use  tax  on  charges  defined  in 
subparagraph  (H)  of  paragraph  (31)  of  Code  Section  48-8-2.  An  amount 
equal  to  the  amount  of  state  sales  and  use  tax  proceeds  on  such  charges 
which  have  been  collected  and  remitted  to  the  state  revenue  commis¬ 
sioner  shall  be  credited  by  the  state  revenue  commissioner  on  a 
monthly  basis  to  the  segregated  account  within  the  trust  fund  and  shall 
be  invested  in  the  same  manner  as  authorized  for  investing  other 
moneys  in  the  state  treasury. 

(b)  The  department  shall  make  application  to  the  federal  Depart¬ 
ment  of  Health  and  Human  Services  for  state  plan  amendments  for  the 
2012  fiscal  year  that  will  improve  the  delivery  of  long-term  care  through 
the  use  of  enhanced  case  management  services  and  establishing  a  new 
base  year  for  nursing  home  facility  cost  reports. 

(c)  Notwithstanding  any  other  provision  of  this  chapter,  the  General 
Assembly  is  authorized  to  appropriate  as  state  funds  to  the  department 
for  use  in  any  fiscal  year  all  revenues  dedicated  and  deposited  into  the 
segregated  account.  Such  appropriations  shall  be  authorized  to  be  made 
for  the  sole  purpose  of  obtaining  federal  financial  participation  for 
medical  assistance  payments  for  long-term  care  services,  including 
nursing  home  services,  that  are  referred  by  a  SOURCE  Case  Manage¬ 
ment  Provider,  as  defined  in  paragraph  (34.1)  of  Code  Section  48-8-2. 
Any  appropriation  from  the  segregated  account  for  any  purpose  other 
than  such  medical  assistance  payments  shall  be  void. 

(d)  Revenues  appropriated  to  the  department  pursuant  to  this  Code 
section  shall  be  used  to  match  federal  funds  that  are  available  for  the 
purpose  for  which  such  trust  funds  have  been  appropriated. 

(e)  Appropriations  from  the  segregated  account  to  the  department 
shall  not  lapse  to  the  general  fund  at  the  end  of  the  fiscal  year. 

(f)  This  Code  section  shall  stand  automatically  repealed  on  the  date 
the  state  treasurer  certifies  in  writing  to  the  commissioner  that  federal 
matching  funds  have  ceased  to  be  available  or  on  June  30,  2014, 
whichever  date  is  earlier. 
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(g)  The  department  is  authorized  to  adopt  rules  and  regulations  to 
implement  this  Code  section.  (Code  1981,  §  31-8-152.1,  enacted  by  Ga. 
L.  2011,  p.  674,  §  1-1/HB  117.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 

31-8-153.  Contributions  to  trust  fund. 

After  June  30,  1990,  any  hospital,  hospital  authority,  county,  munic¬ 
ipality,  or  other  person  or  entity  is  authorized  to  contribute  to  the  trust 
fund.  The  contribution  of  public  funds  to  the  trust  fund  shall  be  a  valid 
public  purpose  for  which  those  funds  may  be  expended.  Contributions 
to  the  trust  fund  shall  be  irrevocable  and  shall  not  include  any 
limitation  upon  the  use  of  such  contributions  except  as  permitted  in  this 
article  or  by  the  department.  (Code  1981,  §  31-8-153,  enacted  by  Ga.  L. 
1990,  p.  139,  §  1;  Ga.  L.  1993,  p.  1014,  §  1.) 

31-8-153.1.  Irrevocable  transfer  of  funds  to  trust  fund;  provision 
for  indigent  patients. 

After  June  30,  1993,  any  hospital  authority,  county,  municipality,  or 
other  state  or  local  public  or  governmental  entity  is  authorized  to 
transfer  moneys  to  the  trust  fund.  Transfer  of  funds  under  the  control 
of  a  hospital  authority,  county,  municipality,  or  other  state  or  local 
public  or  governmental  entity  shall  be  a  valid  public  purpose  for  which 
those  funds  may  be  expended.  The  department  is  authorized  to  transfer 
to  the  trust  fund  moneys  paid  to  the  state  by  a  health  care  facility  as  a 
monetary  penalty  for  the  violation  of  an  agreement  to  provide  a 
specified  amount  of  clinical  health  services  to  indigent  patients  pursu¬ 
ant  to  a  certificate  of  need  held  by  such  facility.  Such  transfers  shall  be 
irrevocable  and  shall  be  used  only  for  the  purposes  contained  in  Code 
Section  31-8-154.  (Code  1981,  §  31-8-153.1,  enacted  by  Ga.  L.  1993,  p. 
1014,  §  1;  Ga.  L.  2001,  p.  1240,  §  3.) 

31-8-153.2.  Revenues  raised  from  specified  sources. 

The  General  Assembly  may  provide  for  the  dedication  and  deposit  of 
revenues  raised  from  specified  sources  into  the  trust  fund.  (Code  1981, 
§  31-8-153.2,  enacted  by  Ga.  L.  1993,  p.  1014,  §  1.) 

31-8-153.3.  No  lapse  of  contributions  to  the  general  fund. 

Contributions  and  revenues  deposited  and  transferred  to  the  trust 
fund  shall  not  lapse  to  the  general  fund  at  the  end  of  the  fiscal  year. 
(Code  1981,  §  31-8-153.3,  enacted  by  Ga.  L.  1993,  p.  1014,  §  1.) 
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31-8-154.  Authorized  expenditure  of  contributed  funds. 

All  moneys  contributed  and  revenues  deposited  and  transferred  to 
the  trust  fund  pursuant  to  this  article  and  any  interest  earned  on  such 
moneys  shall  be  appropriated  to  the  department  for  only  the  following 
purposes: 

(1)  To  expand  Medicaid  eligibility  and  services; 

(2)  For  programs  to  support  rural  and  other  health  care  providers, 
primarily  hospitals,  who  serve  the  medically  indigent; 

(3)  For  primary  health  care  programs  for  medically  indigent  citi¬ 
zens  and  children  of  this  state;  or 

(4)  Any  combination  of  purposes  specified  in  paragraphs  (1) 
through  (3)  of  this  Code  section.  (Code  1981,  §  31-8-154,  enacted  by 
Ga.  L.  1990,  p.  139,  §  1;  Ga.  L.  1993,  p.  1014,  §  1.) 

31-8-155.  Promulgation  of  rules  for  funding  expansions  of  eligi¬ 
bility  and  indigent  care  programs. 

(a)  The  department  shall  establish  by  rules  the  purposes  for  which 
contributions  and  transfers  to  the  trust  fund  may  be  made.  Such 
purposes  shall  be  consistent  with  the  purposes  contained  in  Code 
Section  31-8-154.  Those  rules  shall  be  promulgated  by  the  Board  of 
Community  Health  pursuant  to  Chapter  13  of  Title  50,  the  “Georgia 
Administrative  Procedure  Act,”  notwithstanding  any  exclusion  or  ex¬ 
emption  otherwise  provided  in  that  chapter. 

(b)  Contributions  to  the  trust  fund  shall  be  made  within  such  time 
periods  as  the  department  establishes  by  rule  pursuant  to  subsection 
(a)  of  this  Code  section. 

(c)  The  department  may  make  and  execute  contracts,  agreements, 
and  other  instruments  for  the  purpose  of  facilitating  transfers  to  the 
trust  fund. 

(d)  The  department  shall  establish  the  manner  of  disbursement  of 
any  funds  appropriated  to  it  pursuant  to  this  article.  (Code  1981, 
§  31-8-155,  enacted  by  Ga.  L.  1990,  p.  139,  §  1;  Ga.  L.  1991,  p.  388,  §  1; 
Ga.  L.  1993,  p.  1014,  §  1;  Ga.  L.  1999,  p.  296,  §  24.) 

Administrative  rules  and  regula-  tions  of  the  State  of  Georgia,  Department 
tions.  —  Indigent  Care  Trust  Fund,  Offi-  of  Community  Health,  Medical  Assis- 
cial  Compilation  of  the  Rules  and  Regula-  tance,  Chapter  111-3-6. 
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31-8-156.  Appropriation  of  state  funds  by  General  Assembly. 

(a)  The  General  Assembly  is  authorized  to  appropriate  as  state  funds 
to  the  department  for  use  in  any  fiscal  year  not  less  than  all  of  the 
moneys  contributed  and  revenues  deposited  and  transferred  to  the  fund 
and  interest  earned  thereon.  Such  appropriation  shall  be  made  only  for 
those  purposes  specified  in  Code  Section  31-8-154,  and  any  other 
appropriation  from  the  trust  fund  shall  be  void. 

(b)  An  appropriation  pursuant  to  subsection  (a)  of  this  Code  section 
shall  specify  each  purpose,  if  any,  as  specified  in  paragraphs  (1)  through 
(4)  of  Code  Section  31-8-154,  for  which  the  trust  funds  are  appropriated 
thereby. 

(c)  Funds  appropriated  to  the  department  pursuant  to  this  Code 
section  shall  be  used  to  match  federal  funds  or  any  other  funds  from  a 
public  source  or  charitable  organization  which  are  available  for  the 
purposes  for  which  those  trust  funds  have  been  appropriated. 

(d)  Appropriations  from  the  trust  fund  to  the  department  shall  be 
used  to  supplement  and  not  replace  any  other  state  funds  appropriated 
to  the  department. 

(e)  Appropriations  from  the  trust  fund  to  the  department,  except  as 
provided  in  Code  Sections  31-8-157  and  31-8-158,  shall  not  lapse  to  the 
general  fund  at  the  end  of  the  fiscal  year.  (Code  1981,  §  31-8-156, 
enacted  by  Ga.  L.  1990,  p.  139,  §  1;  Ga.  L.  1993,  p.  1014,  §  1;  Ga.  L. 
2001,  p.  1240,  §  4.) 

31-8-157.  Refunding  contributed  funds;  penalties  not  refunded. 

All  contributions  to  the  trust  fund  and  interest  earned  thereon  which 
have  been  appropriated  but  which: 

(1)  Were  void  because  of  having  been  appropriated  in  violation  of 
Code  Section  31-8-156; 

(2)  Remain  unexpended  and  not  contractually  obligated  at  the  end 
of  the  fiscal  year  for  which  they  were  appropriated;  or 

(3)  Are  determined  by  the  department  to  be  ineligible  for  antici¬ 
pated  federal  matching  funds  or  other  matching  funds  from  a  public 
source  or  charitable  organization 

shall  be  returned  to  the  trust  fund  and  shall  not  lapse  but  shall  be 
refunded  pro  rata  to  the  contributors  thereof,  except  that  penalties  so 
transferred  to  the  fund  shall  not  be  refunded.  The  Office  of  Planning 
and  Budget  shall  determine  the  amount  required  to  be  refunded  and 
the  pro  rata  distribution  thereof  within  60  days  following  the  end  of 
each  fiscal  year  or,  when  the  department  has  made  a  determination 
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pursuant  to  paragraph  (3)  of  this  Code  section,  within  60  days  after  that 
determination.  The  amount  so  determined  shall  be  refunded  by  the 
state  treasurer  within  60  days  following  that  determination.  (Code 
1981,  §  31-8-157,  enacted  by  Ga.  L.  1990,  p.  139,  §  1;  Ga.  L.  1993,  p. 
1014,  §  1;  Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2001,  p.  1240,  §  5;  Ga.  L. 
2010,  p.  863,  §  3/SB  296.) 

The  2010  amendment,  effective  July  “director  of  the  Office  of  Treasury  and 
1,  2010,  substituted  “state  treasurer”  for  Fiscal  Services”  in  the  last  sentence. 

31-8-158.  Refunding  funds  not  appropriated  or  determined  void 
or  ineligible. 

Moneys  transferred  to  the  trust  fund  and  interest  earned  thereon 
which  have  not  been  appropriated  by  the  end  of  the  fiscal  year  or  which 
have  been  appropriated  but  have  been  determined  to  be: 

(1)  Void  because  of  having  been  appropriated  in  violation  of  Code 
Section  31-8-156; 

(2)  Ineligible  for  anticipated  federal  matching  funds; 

(3)  Subject  to  return  pursuant  to  any  rule  promulgated  under  Code 
Section  31-8-155;  or 

(4)  Void  because  of  violation  of  the  terms  of  a  contract,  agreement, 
or  other  instrument  executed  pursuant  to  subsection  (c)  of  Code 
Section  31-8-155 

shall  be  returned  to  the  trust  fund  and  refunded  pro  rata  to  the  entities 
responsible  for  transfer.  The  refund  shall  be  made  by  the  state  trea¬ 
surer  no  less  than  30  days  following  the  end  of  the  fiscal  year  or  such  a 
determination  by  the  department,  as  applicable.  (Code  1981, 
§  31-8-158,  enacted  by  Ga.  L.  1993,  p.  1014,  §  1;  Ga.  L.  2010,  p.  863, 
§  3/SB  296.) 


The  2010  amendment,  effective  July 
1,  2010,  substituted  “state  treasurer”  for 
“director  of  the  Office  of  Treasury  and 
Fiscal  Services”  near  the  beginning  of  the 
last  sentence. 


Editor’s  notes.  —  Ga.  L.  1993,  p.  1014, 
§  1,  effective  April  13,  1993,  renumbered 
former  Code  Section  31-8-158  as  present 
Code  Section  31-8-159. 


31-8-159.  Reporting  requirements. 

(a)  The  department  shall  annually  report  to  the  General  Assembly 
on  its  use  of  trust  funds  appropriated  to  the  department  pursuant  to 
this  article. 

(b)  The  department  shall  also  provide  an  annual  report  no  later  than 
September  30  of  each  year  which  shall  provide  the  following  informa¬ 
tion  for  the  immediately  preceding  fiscal  year: 
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(1)  The  amount  of  ambulance  service  license  fees  received  by  the 
department  pursuant  to  Code  Section  31-11-31.1; 

(2)  The  amount  of  federal  funds  received  as  matching  funds  to  the 
corresponding  ambulance  service  license  fees  received;  and 

(3)  The  total  amount  of  funds  disbursed  to  emergency  ambulance 
services  from  the  Indigent  Care  Trust  Fund. 

The  report  required  by  this  subsection  shall  be  made  available  to  the 
public  free  of  charge  by  electronic  means  and  in  such  other  manner  as 
the  department  deems  appropriate.  (Code  1981,  §  31-8-158,  enacted  by 
Ga.  L.  1990,  p.  139,  §  1;  Code  1981,  §  31-8-159,  as  redesignated  by  Ga. 
L.  1993,  p.  1014,  §  1;  Ga.  L.  2008,  p.  266,  §  1/SB  479.) 

31-8-160.  Applicability  of  Article  7  of  Chapter  4  of  Title  49. 

Except  where  inconsistent  with  this  article,  the  provisions  of  Article 
7  of  Chapter  4  of  Title  49,  the  “Georgia  Medical  Assistance  Act  of  1977,” 
shall  apply  to  the  department  in  carrying  out  the  purposes  of  this 
article.  (Code  1981,  §  31-8-159,  enacted  by  Ga.  L.  1990,  p.  139,  §  1; 
Code  1981,  §  31-8-160,  as  redesignated  by  Ga.  L.  1993,  p.  1014,  §  1.) 


ARTICLE  6A 

NURSING  HOME  PROVIDER  FEE 


Editor’s  notes.  —  Ga.  L.  2003,  p.  435, 
§  1,  not  codified  by  the  General  Assembly, 
provides  that:  “This  Act  shall  be  known 
and  may  be  cited  as  the  ‘Nursing  Home 
Provider  Fee  Act.’” 

Administrative  rules  and  regula- 

31-8-161.  Legislative  authority. 


tions.  —  Indigent  care  trust  fund  nursing 
home  provider  fee,  Official  Compilation  of 
the  Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Medical  Assis¬ 
tance,  Chapter  350-7. 


This  article  is  passed  pursuant  to  the  authority  of  Article  III,  Section 
IX,  Paragraph  VI(i)  of  the  Constitution.  (Code  1981,  §  31-8-161,  en¬ 
acted  by  Ga.  L.  2003,  p.  435,  §  2.) 


31-8-162.  Definitions. 


As  used  in  this  article,  the  term: 

(1)  “Department”  means  the  Department  of  Community  Health 
created  by  Chapter  2  of  this  title. 

(2)  “Medically  indigent”  means  a  person  who  meets  the  state-wide 
standards  of  indigency  adopted  by  the  department. 

(3)  “Nursing  home”  means  a  freestanding  facility  or  distinct  part 
or  unit  of  a  hospital  required  to  be  licensed  or  permitted  as  a  nursing 
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home  under  the  provisions  of  Chapter  7  of  this  title  which  is  not 
owned  or  operated  by  the  state  or  federal  government. 

(4)  “Nursing  home  that  disproportionately  serves  the  medically 
indigent”  means  a  nursing  home  for  which  the  patient  days  attribut¬ 
able  to  medically  indigent  residents  account  for  more  than  15  percent 
of  the  nursing  home’s  total  patient  days  during  a  12  month  period. 
For  purposes  of  this  computation,  medicare  program  patient  days 
shall  not  be  included  in  the  nursing  home’s  total  patient  days. 

(5)  “Patient  day”  means  a  day  of  care  provided  to  an  individual 
resident  of  a  nursing  home  by  the  nursing  home.  A  patient  day 
includes  the  date  of  admission  but  does  not  include  the  date  of 
discharge,  unless  the  dates  of  admission  and  discharge  occur  on  the 
same  day. 

(6)  “Provider  fee”  means  the  fee  imposed  pursuant  to  this  article 
for  the  privilege  of  operating  a  nursing  home. 

(7)  “Segregated  account”  means  an  account  for  the  dedication  and 
deposit  of  provider  fees  which  is  established  within  the  Indigent  Care 
Trust  Fund  created  pursuant  to  Code  Section  31-8-152. 

(8)  “State  plan”  means  all  documentation  submitted  by  the  com¬ 
missioner  of  the  Department  of  Community  Health  on  behalf  of  the 
department  to  and  for  approval  by  the  United  States  secretary  of 
health  and  human  services,  pursuant  to  Title  XIX  of  the  federal 
Social  Security  Act. 

(9)  “Trust  fund”  means  the  Indigent  Care  Trust  Fund  created 
pursuant  to  Code  Section  31-8-152. 

(10)  “Waiver”  means  a  waiver  of  the  uniform  tax  requirement  for 
permissible  health  care  related  taxes,  as  provided  in  42  C.F.R. 
Section  433.68(e)(2)(i)  and  (ii).  (Code  1981,  §  31-8-162,  enacted  by 
Ga.  L.  2003,  p.  435,  §  2;  Ga.  L.  2009,  p.  453,  §  1-8/HB  228.) 

U.S.  Code.  —  Title  XIX  of  the  federal  Code  section,  is  codified  at  42  U.S.C. 
Social  Security  Act,  referred  to  in  this  §  1396  et  seq. 

31-8-163.  Segregated  account  of  revenues  raised  through  pro¬ 
vider  fees. 

There  is  established  within  the  trust  fund  a  segregated  account  for 
revenues  raised  through  the  imposition  of  the  provider  fee.  All  revenues 
raised  through  provider  fees  shall  be  credited  to  the  segregated  account 
within  the  trust  fund  and  shall  be  invested  in  the  same  manner  as 
authorized  for  investing  other  moneys  in  the  state  treasury.  Contribu¬ 
tions  and  transfers  to  the  trust  fund  pursuant  to  Code  Sections 
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31-8-153  and  31-8-153.1  shall  not  be  deposited  into  the  segregated 
account.  (Code  1981,  §  31-8-163,  enacted  by  Ga.  L.  2003,  p.  435,  §  2.) 

31-8-164.  Provider  fee  based  on  patient  day;  quarterly  payment 
required. 

(a)  Each  nursing  home  shall  be  assessed  a  provider  fee  with  respect 
to  each  patient  day  for  the  preceding  quarter,  excluding  medicare 
program  patient  days.  The  provider  fee  shall  be  assessed  uniformly 
upon  all  nursing  homes,  except  as  provided  in  Code  Section  31-8-168. 
The  aggregate  provider  fees  imposed  under  this  article  shall  not  exceed 
the  maximum  amount  that  may  be  assessed  pursuant  to  the  percentage 
limitation  of  the  first  prong  of  the  test  for  an  indirect  guarantee  set  out 
in  42  C.F.R.  Section  433.68(f)(3)(i). 

(b)  The  provider  fee  shall  be  paid  quarterly  by  each  nursing  home  to 
the  department.  A  nursing  home  shall  calculate  and  report  the  provider 
fee  due  upon  a  form  prepared  by  the  department  and  submit  therewith 
payment  of  the  provider  fee  no  later  than  the  thirtieth  day  following  the 
end  of  each  calendar  quarter.  The  initial  provider  fee  report  shall  be 
filed  and  the  initial  payment  of  the  provider  fee  shall  be  submitted  no 
later  than  July  30,  2003.  A  nursing  home  shall  calculate  and  report  the 
initial  provider  fee  using  information  about  its  patient  days  for  the 
quarter  ending  June  30,  2003.  (Code  1981,  §  31-8-164,  enacted  by  Ga. 
L.  2003,  p.  435,  §  2;  Ga.  L.  2006,  p.  204,  §  1/HB  1308.) 

31-8-165.  Use  of  segregated  account  funds;  form  for  reporting 
provider  fee;  maintenance  of  records;  inaccurate  pay¬ 
ments;  penalty  for  failing  to  pay. 

(a)  The  department  shall  collect  the  provider  fees  imposed  pursuant 
to  Code  Section  31-8-164.  All  revenues  raised  pursuant  to  this  article 
shall  be  deposited  into  the  segregated  account.  Such  funds  shall  be 
dedicated  and  used  for  the  sole  purpose  of  obtaining  federal  financial 
participation  for  medical  assistance  payments  to  nursing  homes  that 
disproportionately  serve  the  medically  indigent. 

(b)  The  department  shall  prepare  and  distribute  a  form  upon  which 
a  nursing  home  shall  calculate  and  report  to  the  department  the 
provider  fee. 

(c)  Each  nursing  home  shall  keep  and  preserve  for  a  period  of  three 
years  such  books  and  records  as  may  be  necessary  to  determine  the 
amount  for  which  it  is  liable  under  this  article.  The  department  shall 
have  the  authority  to  inspect  and  copy  the  records  of  a  nursing  home  for 
purposes  of  auditing  the  calculation  of  the  provider  fee.  All  information 
obtained  by  the  department  pursuant  to  this  article  shall  be  confiden¬ 
tial  and  shall  not  constitute  a  public  record. 
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(d)  In  the  event  that  the  department  determines  that  a  nursing  home 
has  underpaid  or  overpaid  the  provider  fee,  the  department  shall  notify 
the  nursing  home  of  the  balance  of  the  provider  fee  or  refund  that  is 
due.  Such  payment  or  refund  shall  be  due  within  30  days  of  the 
department’s  notice. 

(e)  Any  nursing  home  that  fails  to  pay  the  provider  fee  pursuant  to 
this  article  within  the  time  required  by  this  article  shall  pay,  in  addition 
to  the  outstanding  provider  fee,  a  6  percent  penalty  for  each  month  or 
fraction  thereof  that  the  payment  is  overdue.  If  a  provider  fee  has  not 
been  received  by  the  department  by  the  last  day  of  the  month,  the 
department  shall  withhold  an  amount  equal  to  the  provider  fee  and 
penalty  owed  from  any  medical  assistance  payment  due  such  nursing 
home  under  the  Medicaid  program.  The  provider  fee  levied  by  this 
article  shall  constitute  a  debt  due  the  state  and  may  be  collected  by  civil 
action  and  the  filing  of  tax  liens  in  addition  to  such  methods  provided 
for  in  this  article.  Any  penalty  that  accrues  pursuant  to  this  subsection 
shall  be  credited  to  the  segregated  account.  (Code  1981,  §  31-8-165, 
enacted  by  Ga.  L.  2003,  p.  435,  §  2.) 

31-8-166.  General  Assembly  appropriations  of  segregated  funds; 

match  to  federal  funds;  no  lapsing  at  end  of  fiscal  year. 

(a)  Notwithstanding  any  other  provision  of  this  chapter,  the  General 
Assembly  is  authorized  to  appropriate  as  state  funds  to  the  department 
for  use  in  any  fiscal  year  all  revenues  dedicated  and  deposited  into  the 
segregated  account.  Such  appropriations  shall  be  made  for  the  sole 
purpose  of  obtaining  federal  financial  participation  in  the  provision  of 
support  to  nursing  homes  that  disproportionately  serve  the  medically 
indigent.  Any  appropriation  from  the  segregated  account  for  any 
purpose  other  than  medical  assistance  payments  to  nursing  homes 
shall  be  void. 

(b)  Revenues  appropriated  to  the  department  pursuant  to  this  Code 
section  shall  be  used  to  match  federal  funds  that  are  available  for  the 
purpose  for  which  such  trust  funds  have  been  appropriated. 

(c)  Appropriations  from  the  segregated  account  to  the  department 
shall  not  lapse  to  the  general  fund  at  the  end  of  the  fiscal  year.  (Code 
1981,  §  31-8-166,  enacted  by  Ga.  L.  2003,  p.  435,  §  2.) 

31-8-167.  Annual  report  by  department  to  General  Assembly. 

The  department  shall  report  annually  to  the  General  Assembly  on  its 
use  of  revenues  deposited  into  the  segregated  account  and  appropriated 
to  the  department  pursuant  to  this  article.  (Code  1981,  §  31-8-167, 
enacted  by  Ga.  L.  2003,  p.  435,  §  2.) 
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31-8-168.  Request  for  waiver  from  United  States  Department  of 
Health  and  Human  Services. 

No  later  than  July  1,  2003,  the  department  shall  prepare  and  submit 
to  the  Centers  for  Medicare  and  Medicaid  Services  of  the  United  States 
Department  of  Health  and  Human  Services  a  request  for  approval  of  a 
waiver  pursuant  to  42  C.F.R.  Section  433.68(e)  of  the  uniform  fee 
requirement.  Upon  approval  of  such  waiver,  the  department  shall  take 
action  to  reduce  the  provider  fee  imposed  pursuant  to  Code  Section 
31-8-164  allowed  by  such  waiver  for  those  providers  who  qualify  for 
such  reduction.  (Code  1981,  §  31-8-168,  enacted  by  Ga.  L.  2003,  p.  435, 
§  2.) 

31-8-169.  Application  of  the  Medical  Assistance  Act  of  1977. 

Except  where  inconsistent  with  this  article,  the  provisions  of  Article 
7  of  Chapter  4  of  Title  49,  the  “Georgia  Medical  Assistance  Act  of  1977,” 
shall  apply  to  the  department  in  carrying  out  the  purposes  of  this 
article.  (Code  1981,  §  31-8-169,  enacted  by  Ga.  L.  2003,  p.  435,  §  2.) 

ARTICLE  6B 

QUALITY  ASSESSMENT  FEES  ON  CARE  MANAGEMENT 

ORGANIZATIONS 

31-8-170.  Legislative  authority. 

This  article  is  passed  pursuant  to  the  authority  of  Article  III,  Section 
IX,  Paragraph  VI(i)  of  the  Constitution.  (Code  1981,  §  31-8-170,  en¬ 
acted  by  Ga.  L.  2005,  p.  505,  §  1/HB  392.) 

31-8-171.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Care  management  organization”  means  an  entity  granted  a 
certificate  of  authority  under  Chapter  21  of  Title  33  of  the  Official 
Code  of  Georgia  Annotated  and  which  meets  the  definition  found  in 
42  U.S.C.  Sec.  1396b(w)(7)(A)(viii)  as  it  now  exists  or  as  it  may  be 
amended  in  the  future. 

(2)  “Department”  means  the  Department  of  Community  Health 
created  by  Chapter  2  of  this  title. 

(3)  “Gross  direct  premium”  shall  have  the  meaning  that  the  term 
has  in  Chapter  8  of  Title  33  of  the  Official  Code  of  Georgia  Annotated. 

(4)  “Quality  assessment  fee”  means  the  fee  imposed  pursuant  to 
this  article  for  the  privilege  of  operating  a  care  management  organi¬ 
zation. 


429 


31-8-171 


HEALTH 


31-8-173 


(5)  “Segregated  account”  means  an  account  for  the  dedication  and 
deposit  of  provider  fees  which  is  established  within  the  Indigent  Care 
Trust  Fund  created  pursuant  to  Code  Section  31-8-152. 

(6)  “Trust  fund”  means  the  Indigent  Care  Trust  Fund  created 
pursuant  to  Code  Section  31-8-152.  (Code  1981,  §  31-8-171,  enacted 
by  Ga.  L.  2005,  p.  505,  §  1/HB  392;  Ga.  L.  2009,  p.  453,  §  1-8/HB 
228.) 

31-8-172.  Segregated  account  for  the  deposit  of  fees. 

There  is  established  within  the  trust  fund  a  segregated  account  for 
revenues  raised  through  the  imposition  of  the  quality  assessment  fee. 
All  revenues  raised  through  such  fees  shall  be  credited  to  the  segre¬ 
gated  account  within  the  trust  fund  and  shall  be  invested  in  the  same 
manner  as  authorized  for  investing  other  moneys  in  the  state  treasury. 
Contributions  and  transfers  to  the  trust  fund  pursuant  to  Code  Sections 
31-8-153  and  31-8-153.1  shall  not  be  deposited  into  the  segregated 
account.  (Code  1981,  §  31-8-172,  enacted  by  Ga.  L.  2005,  p.  505,  §  1/HB 
392.) 

31-8-173.  Assessment,  calculation,  and  payment  of  fees. 

(a)  Each  care  management  organization  shall  be  assessed  a  quality 
assessment  fee,  in  an  amount  to  be  determined  by  the  department 
based  on  anticipated  revenue  estimates  included  in  the  state  budget 
report,  with  respect  to  its  gross  direct  premiums.  The  quality  assess¬ 
ment  fee  shall  be  assessed  uniformly  upon  all  care  management 
organizations.  The  aggregate  quality  assessment  fees  imposed  under 
this  article  shall  not  exceed  the  maximum  amount  that  may  be  assessed 
pursuant  to  42  C.F.R.  Section  433.68(f)(3)(i). 

(b)  The  quality  assessment  fee  shall  be  paid  monthly  by  each  care 
management  organization  to  the  department.  A  care  management 
organization  shall  calculate  and  report  its  gross  direct  premiums  upon 
a  form  prepared  by  the  department  and  submit  therewith  payment  of 
the  quality  assessment  fee  no  later  than  the  tenth  day  of  each  calendar 
month,  or  in  the  discretion  of  the  department  and  upon  agreement  of 
the  care  management  organization,  said  amount  may  be  calculated  and 
withheld  by  the  department  from  the  current  month’s  premium  pay¬ 
ment.  Unless  the  department  withholds  the  fee  from  the  premium 
payment,  the  initial  quality  assessment  fee  report  shall  be  filed  and  the 
initial  payment  of  the  quality  assessment  fee  shall  be  submitted  no 
later  than  the  tenth  day  of  the  first  month  in  which  premiums  are  paid 
to  the  care  management  organizations  for  medical  assistance  to  recip¬ 
ients.  Unless  the  department  withholds  the  fee  from  the  premium 
payment,  a  care  management  organization  shall  calculate  and  report 
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the  initial  quality  assessment  fee  using  information  about  its  gross 
direct  premiums  for  the  first  month  in  which  premiums  are  paid  to  the 
care  management  organizations  for  medical  assistance  to  recipients. 
(Code  1981,  §  31-8-173,  enacted  by  Ga.  L.  2005,  p.  505,  §  1/HB  392;  Ga. 
L.  2006,  p.  204,  §  2/HB  1308.) 

31-8-174.  Collection  and  disposition  of  fees;  authority  of  depart¬ 
ment  to  inspect  records  of  care  management  organi¬ 
zations;  overpayment  or  underpayment;  penalty  for 
failure  to  pay  fee. 

(a)  The  department  shall  collect  the  quality  assessment  fees  imposed 
pursuant  to  Code  Section  31-8-173.  All  revenues  raised  pursuant  to  this 
article  shall  be  deposited  into  the  segregated  account.  Such  funds  shall 
be  dedicated  and  used  for  the  sole  purpose  of  obtaining  federal  financial 
participation  for  medical  assistance  payments  to  one  or  more  providers 
pursuant  to  Article  7  of  Chapter  4  of  Title  49  or  for  purposes  as 
authorized  for  expenditures  from  the  trust  fund. 

(b)  The  department  shall  prepare  and  distribute  a  form  upon  which 
a  care  management  organization  shall  calculate  and  report  to  the 
department  the  quality  assessment  fee. 

(c)  Each  care  management  organization  shall  keep  and  preserve  for 
a  period  of  five  years  such  books  and  records  as  may  be  necessary  to 
determine  the  amount  for  which  it  is  liable  under  this  article.  The 
department  shall  have  the  authority  to  inspect  and  copy  the  records  of 
a  care  management  organization  for  purposes  of  auditing  the  calcula¬ 
tion  of  the  quality  assessment  fee.  All  information  obtained  by  the 
department  pursuant  to  this  article  shall  be  confidential  and  shall  not 
constitute  a  public  record;  provided,  however,  that  information  other¬ 
wise  available  to  the  public  shall  not  become  confidential  solely  because 
it  has  been  obtained  by  the  department. 

(d)  In  the  event  that  the  department  determines  that  a  care  man¬ 
agement  organization  has  underpaid  or  overpaid  the  quality  assess¬ 
ment  fee,  the  department  shall  notify  the  care  management  organiza¬ 
tion  of  the  balance  of  the  quality  assessment  fee  or  refund  that  is  due. 
Such  payment  or  refund  shall  be  due  within  30  days  of  the  department’s 
notice. 

(e)  Any  care  management  organization  that  fails  to  pay  the  quality 
assessment  fee  pursuant  to  this  article  within  the  time  required  by  this 
article  shall  pay,  in  addition  to  the  outstanding  quality  assessment  fee, 
a  6  percent  penalty  for  each  month  or  fraction  thereof  that  the  payment 
is  overdue.  If  a  quality  assessment  fee  has  not  been  received  by  the 
department  by  the  last  day  of  the  month,  the  department  shall  withhold 
an  amount  equal  to  the  quality  assessment  fee  and  penalty  owed  from 
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any  medical  assistance  or  other  payment  due  such  care  management 
organization  under  the  Medicaid  program.  The  quality  assessment  fee 
levied  by  this  article  shall  constitute  a  debt  due  the  state  and  may  be 
collected  by  civil  action  and  the  filing  of  tax  liens  in  addition  to  such 
methods  provided  for  in  this  article.  Any  penalty  that  accrues  pursuant 
to  this  subsection  shall  be  credited  to  the  segregated  account.  (Code 
1981,  §  31-8-174,  enacted  by  Ga.  L.  2005,  p.  505,  §  1/HB  392.) 

31-8-175.  Appropriation  of  revenues  to  the  department. 

(a)  Notwithstanding  any  other  provision  of  this  chapter,  the  General 
Assembly  is  authorized  to  appropriate  as  state  funds  to  the  department 
for  use  in  any  fiscal  year  all  revenues  dedicated  and  deposited  into  the 
segregated  account.  Such  appropriations  shall  be  made  for  the  sole 
purpose  of  obtaining  federal  financial  participation  in  the  provision  of 
health  care  services  pursuant  to  Article  7  of  Chapter  4  of  Title  49  or  for 
purposes  as  authorized  for  expenditures  from  the  trust  fund.  Any 
appropriation  from  the  segregated  account  for  any  purpose  other  than 
medical  assistance  payments  shall  be  void. 

(b)  Revenues  appropriated  to  the  department  pursuant  to  this  Code 
section  shall  be  used  to  match  federal  funds  that  are  available  for  the 
purpose  for  which  such  trust  funds  have  been  appropriated. 

(c)  Appropriations  from  the  segregated  account  to  the  department 
shall  not  lapse  to  the  general  fund  at  the  end  of  the  fiscal  year.  (Code 
1981,  §  31-8-175,  enacted  by  Ga.  L.  2005,  p.  505,  §  1/HB  392.) 

31-8-176.  Annual  report  by  the  department. 

The  department  shall  report  annually  to  the  General  Assembly  on  its 
use  of  revenues  deposited  into  the  segregated  account  and  appropriated 
to  the  department  pursuant  to  this  article.  (Code  1981,  §  31-8-176, 
enacted  by  Ga.  L.  2005,  p.  505,  §  1/HB  392.) 

31-8-177.  Applicability  of  the  Georgia  Medical  Assistance  Act  of 
1977. 

Except  where  inconsistent  with  this  article,  the  provisions  of  Article 
7  of  Chapter  4  of  Title  49,  the  “Georgia  Medical  Assistance  Act  of  1977,” 
shall  apply  to  the  department  in  carrying  out  the  purposes  of  this 
article.  (Code  1981,  §  31-8-177,  enacted  by  Ga.  L.  2005,  p.  505,  §  1/HB 
392.) 
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ARTICLE  6C 

PROVIDER  PAYMENT  AGREEMENT  ACT 

Effective  date.  —  This  article  became 
effective  July  1,  2010. 

31-8-179.  (Repealed  effective  June  30,  2013)  Short  title. 

This  article  is  enacted  pursuant  to  the  authority  of  Article  III,  Section 
IX,  Paragraph  VI(i)  of  the  Constitution  and  shall  be  known  and  may  be 
cited  as  the  “Provider  Payment  Agreement  Act.”  (Code  1981, 
§  31-8-179,  enacted  by  Ga.  L.  2010,  p.  9,  §  2-1/HB  1055.) 

Cross  references.  —  Fees  which  are 
nonrevenue  measures,  §  45-12-92.1. 

31-8-179.1.  (Repealed  effective  June  30,  2013)  Definitions. 

As  used  in  this  article,  the  term: 

(1)  Reserved. 

(2)  “Hospital”  means  an  institution  licensed  pursuant  to  Chapter  7 
of  this  title  which  is  primarily  engaged  in  providing  to  inpatients,  by 
or  under  the  supervision  of  physicians,  diagnostic  services  and 
therapeutic  services  for  medical  diagnosis,  treatment,  and  care  of 
injured,  disabled,  or  sick  persons  or  rehabilitation  services  for  the 
rehabilitation  of  injured,  disabled,  or  sick  persons.  Such  term  in¬ 
cludes  public,  private,  rehabilitative,  geriatric,  osteopathic,  and  other 
specialty  hospitals  but  shall  not  include  psychiatric  hospitals  as 
defined  in  paragraph  (7)  of  Code  Section  37-3-1,  critical  access 
hospitals  as  defined  in  paragraph  (3)  of  Code  Section  33-2 1A-2,  or  any 
state  owned  or  state  operated  hospitals. 

(3)  “Net  patient  revenue”  means  the  total  gross  patient  revenue  of 
a  hospital  less  contractual  adjustments;  charity  care;  bad  debt; 
Hill-Burton  commitments;  and  indigent  care  as  defined  by  and 
calculated  in  the  department’s  annual  hospital  financial  survey. 

(4)  “Provider  payment”  means  the  payment  imposed  pursuant  to 
this  article  for  the  privilege  of  operating  a  hospital. 

(5)  “Segregated  account”  means  an  account  for  the  dedication  and 
deposit  of  provider  payments  which  is  established  within  the  Indi¬ 
gent  Care  Trust  Fund  created  pursuant  to  Code  Section  31-8-152. 

(6)  “Trust  fund”  means  the  Indigent  Care  Trust  Fund  created 
pursuant  to  Code  Section  31-8-152.  (Code  1981,  §  31-8-179.1,  en¬ 
acted  by  Ga.  L.  2010,  p.  9,  §  2-1/HB  1055.) 


433 


31-8-179.2 


HEALTH 


31-8-179.3 


31-8-179.2.  (Repealed  effective  June  30,  2013)  Establishment  of 
segregated  account. 

There  is  established  within  the  trust  fund  a  segregated  account  for 
revenues  raised  through  the  imposition  of  the  provider  payment.  All 
revenues  raised  through  provider  payments  from  hospitals  shall  be 
credited  to  the  segregated  account  within  the  trust  fund.  All  funds  shall 
be  invested  in  the  same  manner  as  authorized  for  investing  other 
moneys  in  the  state  treasury.  Contributions  and  transfers  to  the  trust 
fund  pursuant  to  Code  Sections  31-8-153  and  31-8-153.1  shall  not  be 
deposited  into  the  segregated  account.  (Code  1981,  §  31-8-179.2,  en¬ 
acted  by  Ga.  L.  2010,  p.  9,  §  2-1/HB  1055.) 

31-8-179.3.  (Repealed  effective  June  30,  2013)  Assessment  of 
provider  payments;  to  be  paid  by  hospital  in  quar¬ 
terly  installments;  payment  recognized  as  expendi¬ 
ture  for  indigent  or  charity  care. 

(a)  Each  hospital  shall  be  assessed  a  provider  payment  in  the 
amount  of  1.45  percent  of  the  net  patient  revenue  of  the  hospital; 
provided,  however,  that  the  Department  of  Community  Health  may 
lower  the  provider  payment  percentage  for  a  subclass  of  hospitals,  if 
necessary,  to  comply  with  the  broad-based  and  uniform  tests  pursuant 
to  42  C.F.R.  Section  433.68. 

(b)  The  provider  payment  shall  be  paid  quarterly  by  each  hospital  to 
the  department.  The  assessment  shall  be  based  on  the  department’s 
annual  hospital  financial  survey.  Payment  of  the  provider  payment 
shall  be  due  at  the  end  of  each  calendar  quarter;  the  first  payment  shall 
be  due  on  September  30. 

(c)  The  provider  payment  imposed  under  this  article  shall  be  recog¬ 
nized  by  the  department  as  a  form  of  expenditure  for  indigent  or  charity 
care  under  any  agreement  by  a  hospital  to  provide  a  specified  amount 
of  clinical  health  services  to  indigent  patients  pursuant  to  subsection  (c) 
of  Code  Section  31-6-40.1  and  may  be  considered  a  community  benefit 
for  purposes  of  any  required  or  voluntary  community  benefit  report  filed 
or  prepared  by  a  hospital;  provided,  however,  that  the  provider  payment 
shall  not  be  considered  charity  or  indigent  care  for  purposes  of  calcu¬ 
lating  net  patient  revenue  pursuant  to  this  article.  (Code  1981, 
§  31-8-179.3,  enacted  by  Ga.  L.  2010,  p.  9,  §  2-1/HB  1055;  Ga.  L.  2011, 
p.  752,  §  31/HB  142.) 


The  2011  amendment,  effective  May  the  end”  for  “at  end”  in  the  last  sentence  of 
13,  2011,  part  of  an  Act  to  revise,  modern-  subsection  (b). 
ize,  and  correct  the  Code,  substituted  “at 
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31-8-179.4.  (Repealed  effective  June  30,  2013)  Collection;  form; 
record  maintenance;  time  for  payment. 

(a)  The  department  shall  collect  the  provider  payments  imposed 
pursuant  to  Code  Section  31-8-179.3.  All  revenues  raised  pursuant  to 
this  article  shall  be  deposited  into  the  segregated  account.  Such  funds 
shall  be  dedicated  and  used  for  the  sole  purpose  of  obtaining  federal 
financial  participation  for  medical  assistance  payments  to  providers  on 
behalf  of  Medicaid  recipients  pursuant  to  Article  7  of  Chapter  4  of  Title 
49. 

(b)  The  department  shall  prepare  and  distribute  a  form  upon  which 
each  hospital  shall  submit  information  to  comply  with  this  article. 

(c)  Each  hospital  shall  keep  and  preserve  for  a  period  of  three  years 
such  books  and  records  as  may  be  necessary  to  determine  the  amount 
for  which  it  is  liable  under  this  article.  The  department  shall  have  the 
authority  to  inspect  and  copy  the  records  of  a  hospital  for  purposes  of 
auditing  the  calculation  of  the  provider  payment.  All  information 
obtained  by  the  department  pursuant  to  this  article  shall  be  confiden¬ 
tial  and  shall  not  constitute  a  public  record. 

(d)  In  the  event  the  department  determines  that  a  hospital  has 
underpaid  or  overpaid  the  provider  payment,  the  department  shall 
notify  the  hospital  of  the  balance  of  the  provider  payment  or  refund  that 
is  due.  Such  payment  or  refund  shall  be  due  within  30  days  of  the 
department’s  notice. 

(e)  Any  hospital  that  fails  to  pay  the  provider  payment  pursuant  to 
this  article  within  the  time  required  by  this  article  shall  pay,  in  addition 
to  the  outstanding  provider  payment,  a  6  percent  penalty  for  each 
month  or  fraction  thereof  that  the  payment  is  overdue.  If  a  provider 
payment  has  not  been  received  by  the  department  by  the  last  day  of  the 
month,  the  department  shall  withhold  an  amount  equal  to  the  provider 
payment  and  penalty  owed  from  any  medical  assistance  payment  due 
such  hospital  under  the  Medicaid  program.  The  provider  payment 
levied  by  this  article  shall  constitute  a  debt  due  the  state  and  may  be 
collected  by  civil  action  and  the  filing  of  tax  liens  in  addition  to  such 
methods  provided  for  in  this  article.  Any  penalty  that  accrues  pursuant 
to  this  subsection  shall  be  credited  to  the  segregated  account.  (Code 
1981,  §  31-8-179.4,  enacted  by  Ga.  L.  2010,  p.  9,  §  2-1/HB  1055.) 

31-8-179.5.  (Repealed  effective  June  30,  2013)  Use  of  funds  for 
obtaining  federal  financial  participation  for  medical 
assistance  payments;  matching  funds. 

(a)  Notwithstanding  any  other  provision  of  this  chapter,  the  General 
Assembly  is  authorized  to  appropriate  as  state  funds  to  the  department 
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for  use  in  any  fiscal  year  all  revenues  dedicated  and  deposited  into  the 
segregated  account.  Such  appropriations  shall  be  authorized  to  be  made 
for  the  sole  purpose  of  obtaining  federal  financial  participation  for 
medical  assistance  payments  to  providers  on  behalf  of  Medicaid  recip¬ 
ients  pursuant  to  Article  7  of  Chapter  4  of  Title  49.  Any  appropriation 
from  the  segregated  account  for  any  purpose  other  than  such  medical 
assistance  payments  shall  be  void. 

(b)  Revenues  appropriated  to  the  department  pursuant  to  this  Code 
section  shall  be  used  to  match  federal  funds  that  are  available  for  the 
purpose  for  which  such  trust  funds  have  been  appropriated. 

(c)  Appropriations  from  the  segregated  account  to  the  department 
shall  not  lapse  to  the  genera]  fund  at  the  end  of  the  fiscal  year.  (Code 
1981,  §  31-8-179.5,  enacted  by  Ga.  L.  2010,  p.  9,  §  2-1/HB  1055.) 

31-8-179.6.  (Repealed  effective  June  30,  2013)  Annual  reporting. 

The  department  shall  report  annually  to  the  General  Assembly  on  its 
use  of  revenues  deposited  into  the  segregated  account  and  appropriated 
to  the  department  pursuant  to  this  article.  (Code  1981,  §  31-8-179.6, 
enacted  by  Ga.  L.  2010,  p.  9,  §  2-1/HB  1055.) 

31-8-179.7.  (Repealed  effective  June  30,  2013)  Application  of 
Georgia  Medical  Assistance  Act  of  1977. 

Except  where  inconsistent  with  this  article,  the  provisions  of  Article 
7  of  Chapter  4  of  Title  49,  the  “Georgia  Medical  Assistance  Act  of  1977,” 
shall  apply  to  the  department  in  carrying  out  the  purposes  of  this 
article.  (Code  1981,  §  31-8-179.7,  enacted  by  Ga.  L.  2010,  p.  9,  §  2-1/HB 
1055.) 


31-8-179.8.  (Repealed  effective  June  30,  2013)  Termination  date. 


This  article  shall  stand  repealed  on  June  30,  2013.  (Code  1981, 
§  31-8-179.8,  enacted  by  Ga.  L.  2010,  p.  9,  §  2-1/HB  1055.) 


ARTICLE  7 

DISCLOSURE  OF  TREATMENT  OF  ALZHEIMER’S  DISEASE  OR 

ALZHEIMER’S  RELATED  DEMENTIA 


Cross  references.  —  Immediate  inves¬ 
tigation  for  missing  person  with  Alzheim¬ 
er’s  disease,  §  35-1-8.  Georgia  family 
caregiver  support,  T.  49,  C.  6,  A.  6. 

Editor’s  notes.  —  By  resolution  (Ga.  L. 
2009,  p.  400),  the  General  Assembly  es¬ 


tablished  the  Alzheimer’s  Disease  and 
Other  Dementias  Task  Force,  to  be  abol¬ 
ished  on  June  30,  2010. 

Law  reviews.  —  For  note  on  the  1995 
enactment  of  this  article,  see  12  Ga.  St. 
U.L.  Rev.  234  (1995). 
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RESEARCH  REFERENCES 

Am.  Jur.  Proof  of  Facts.  — Alzheim-  ceedings  to  Appoint  Guardian  Based  on 
er’s  and  Multi-Infarct  Dementia  —  Pro-  Incapacity,  18  P0F3d  185. 

31-8-180.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Alzheimer’s  disease”  or  “Alzheimer’s  related  dementia”  means 
a  progressive,  degenerative  disease  or  condition  that  attacks  the 
brain  and  results  in  impaired  memory,  thinking,  and  behavior. 

(2)  “Care,”  “treatment,”  and  “therapeutic  activities”  shall  not  in¬ 
clude  the  sole  activity  of  marketing,  selling,  manufacturing,  or 
dispensing  medication  which  is  approved  by  the  United  States  Food 
and  Drug  Administration  and  prescribed  by  a  person  licensed  to 
practice  medicine  in  accordance  with  Chapter  34  of  Title  43  and 
informational  or  support  services  related  to  the  use  of  such  medica¬ 
tion. 

(3)  “Department”  means  the  Department  of  Community  Health. 
(Code  1981,  §  31-8-180,  enacted  by  Ga.  L.  1995,  p.  841,  §  1;  Ga.  L. 
2011,  p.  705,  §  4-14/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  added  paragraph  (3).  2011  amendment  of  this  Code  section,  see 

Code  Commission  notes.  —  Pursuant  28  Ga.  St.  U.L.  Rev.  147  (2011). 
to  Code  Section  28-9-5,  in  1995,  a  hyphen 
was  deleted  between  “Alzheimer’s”  and 
“related”  in  paragraph  (1). 

31-8-181.  Individuals  and  hospitals  excluded  from  application 
of  article. 

This  article  shall  not  apply  to  the  following: 

(1)  An  individual  licensed  to  practice  medicine  under  the  provi¬ 
sions  of  Chapter  34  of  Title  43,  and  persons  employed  by  such  an 
individual,  provided  that  any  nursing  home,  personal  care  home  as 
defined  by  Code  Section  31-6-2,  hospice  as  defined  by  Code  Section 
31-7-172,  respite  care  service  as  defined  by  Code  Section  49-6-72, 
adult  day  program,  or  home  health  agency  owned,  operated,  man¬ 
aged,  or  controlled  by  a  person  licensed  to  practice  medicine  under 
the  provisions  of  Chapter  34  of  Title  43  shall  be  subject  to  the 
provisions  of  this  article;  or 

(2)  A  hospital.  However,  to  the  extent  that  a  hospital’s  nursing 
home,  personal  care  home  as  defined  by  Code  Section  31-6-2,  hospice 
as  defined  by  Code  Section  31-7-172,  respite  care  service  as  defined  by 
Code  Section  49-6-72,  adult  day  program,  or  home  health  agency 
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holds  itself  out  as  providing  care,  treatment,  or  therapeutic  activities 
for  persons  with  Alzheimer’s  disease  or  Alzheimer’s  related  dementia 
as  part  of  a  specialty  unit,  such  nursing  home,  personal  care  home, 
hospice,  respite  care  service,  adult  day  program,  or  home  health 
agency  shall  be  subject  to  the  provisions  of  this  article.  (Code  1981, 
§  31-8-181,  enacted  by  Ga.  L.  1995,  p.  841,  §  1.) 

Code  Commission  notes.  —  Pursuant  was  deleted  from  between  “Alzheimer’s” 
to  Code  Section  28-9-5,  in  1995,  a  hyphen  and  “related”  in  paragraph  (2). 

31-8-182.  Disclosure  of  care,  treatment,  or  therapeutic  activi¬ 
ties  required;  disclosure  form. 

(a)  Any  entity,  facility,  program,  or  any  instrumentality  of  the  state 
or  political  subdivision  of  the  state  other  than  those  excluded  by  Code 
Section  31-8-181  which  advertises,  markets,  or  offers  to  provide  spe¬ 
cialized  care,  treatment,  or  therapeutic  activities  for  one  or  more 
persons  with  a  probable  diagnosis  of  Alzheimer’s  disease  or  Alzheimer’s 
related  dementia  shall  disclose  the  form  of  care,  treatment,  or  thera¬ 
peutic  activities  provided  beyond  that  care,  treatment,  or  therapeutic 
activities  provided  to  persons  who  do  not  have  a  probable  diagnosis  of 
Alzheimer’s  disease  or  Alzheimer’s  related  dementia. 

(b)  The  disclosure  required  by  subsection  (a)  of  this  Code  section 
shall  be  made  in  writing  on  the  disclosure  form  provided  for  by 
subsection  (c)  of  this  Code  section  and  provided  to  any  person  seeking 
information  concerning  placement  in  or  care,  treatment,  or  therapeutic 
activities  from  the  entity,  facility,  program,  or  the  instrumentality  of  the 
state  or  of  a  political  subdivision  of  the  state  other  than  those  excluded 
by  Code  Section  31-8-181. 

(c)  With  input  from  persons  and  organizations  with  experience  or 
expertise  regarding  care,  treatment,  or  therapeutic  activities  for  per¬ 
sons  who  have  Alzheimer’s  disease  or  Alzheimer’s  related  dementia,  the 
department  shall  develop  a  standard  disclosure  form.  The  disclosure 
shall  be  made  on  such  form.  The  entity,  facility,  program,  or  the 
instrumentality  of  the  state  or  a  political  subdivision  of  the  state  other 
than  those  excluded  by  Code  Section  31-8-181  shall  revise  the  disclo¬ 
sure  form  whenever  significant  changes  are  made.  (Code  1981, 
§  31-8-182,  enacted  by  Ga.  L.  1995,  p.  841,  §  1.) 

Code  Commission  notes.  —  Pursuant  was  deleted  from  between  “Alzheimer’s” 
to  Code  Section  28-9-5,  in  1995,  a  hyphen  and  “related”  in  subsections  (a)  and  (c). 

31-8-183.  Areas  covered  by  disclosure  requirements. 

The  disclosure  required  by  Code  Section  31-8-182  shall  explain  the 
specialized  care,  treatment,  or  therapeutic  activities  provided  to  pa- 
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tients,  residents,  or  participants  with  Alzheimer’s  disease  or  Alzheim¬ 
er’s  related  dementia  in  each  of  the  following  areas: 

(1)  The  overall  philosophy  and  mission  of  the  entity,  facility, 
program,  or  of  the  instrumentality  of  the  state  or  of  a  political 
subdivision  of  the  state  other  than  those  excluded  by  Code  Section 
31-8-181  which  reflects  the  needs  of  patients  or  residents  with 
Alzheimer’s  disease  or  Alzheimer’s  related  dementia; 

(2)  The  processes  for  accepting  patients,  residents,  or  participants 
into  the  entity,  facility,  program,  or  into  the  instrumentality  of  the 
state  or  of  a  political  subdivision  of  the  state;  for  discharging  patients, 
residents,  or  participants  from  the  entity,  facility,  program,  or  from 
the  instrumentality  of  the  state  or  of  a  political  subdivision  of  the 
state  other  than  those  excluded  by  Code  Section  31-8-181;  and  for 
handling  emergency  situations; 

(3)  The  processes  used  for  defining  the  programs  of  services  of  that 
entity,  facility,  program,  or  of  that  instrumentality  of  the  state  or  of  a 
political  subdivision  of  the  state  other  than  those  excluded  by  Code 
Section  31-8-181,  including  the  method  by  which  the  program  of 
services  responds  to  changes  in  the  patient’s,  resident’s,  or  partici¬ 
pant’s  needs; 

(4)  Staffing,  staff  training,  and  continuing  education  practices; 

(5)  Description  of  the  physical  environment  including  safety  and 
security  features; 

(6)  The  frequency  and  types  of  activities  for  patients,  residents,  or 
participants; 

(7)  The  involvement  of  the  entity,  facility,  program,  or  of  the 
instrumentality  of  the  state  or  of  a  political  subdivision  of  the  state 
other  than  those  excluded  by  Code  Section  31-8-181  with  families  and 
family  support  programs;  and 

(8)  The  charge  structure  of  the  specialized  care,  treatment,  or 
therapeutic  activities,  including  any  additional  fees.  (Code  1981, 
§  31-8-183,  enacted  by  Ga.  L.  1995,  p.  841,  §  1.) 

Code  Commission  notes.  —  Pursuant  was  deleted  from  between  “Alzheimer’s” 
to  Code  Section  28-9-5,  in  1995,  a  hyphen  and  “related”  in  paragraph  (1). 

31-8-184.  Failure  to  provide  disclosure;  review  and  verification 
of  disclosure  form. 

(a)  Failure  to  provide  disclosure  as  required  by  this  article  shall  be 
considered  a  violation  of  Part  2  of  Article  15  of  Chapter  1  of  Title  10,  the 
“Fair  Business  Practices  Act  of  1975,”  and  all  public  and  private 
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remedies  available  under  such  part  shall  be  available  with  regard  to  a 
violation  of  this  article. 

(b)  Within  existing  procedures,  the  department  may  examine  the 
disclosure  form  required  by  this  article  to  verify  its  accuracy.  If 
determined  to  be  inaccurate,  the  department  shall  require  the  entity, 
facility,  program,  or  the  instrumentality  of  the  state  or  of  a  political 
subdivision  of  the  state  other  than  those  excluded  by  Code  Section 
31-8-181  either  to: 

(1)  Provide  the  specialized  care,  treatment,  or  therapeutic  activi¬ 
ties  listed  on  the  disclosure  form;  or 

(2)  Modify  the  disclosure  form  to  reflect  the  specialized  care, 
treatment,  or  therapeutic  activities  actually  being  offered. 

The  entity,  facility,  program,  or  the  instrumentality  of  the  state  or  of  a 
political  subdivision  of  the  state  other  than  those  excluded  by  Code 
Section  31-8-181  will  make  the  decision  of  which  alternative  listed  in 
paragraph  (1)  or  (2)  of  this  subsection  to  pursue.  Action  by  the 
department  in  pursuit  of  this  subsection  shall  not  affect  the  licensing 
process  for  any  entity,  facility,  program,  or  the  instrumentality  of  the 
state  or  of  a  political  subdivision  of  the  state  other  than  those  excluded 
by  Code  Section  31-8-181. 

(c)  For  the  purposes  of  the  review  and  verification  referred  to  in 
subsection  (b)  of  this  Code  section,  the  disclosure  form  being  provided  to 
the  public  at  the  time  of  the  review  and  verification  shall  be  used.  (Code 
1981,  §  31-8-184,  enacted  by  Ga.  L.  1995,  p.  841,  §  1.) 

ARTICLE  8 

“HEALTH  SHARE”  VOLUNTEERS  IN  MEDICINE 


Cross  references.  —  Volunteers  in 
health  care  specialties,  §  43-1-28.  Georgia 
Volunteers  in  Medicine  Health  Care  Act, 
§  43-34-41.  Liability  of  voluntary  health 
care  providers  and  sponsoring  organiza¬ 
tions,  §  51-1-29.4. 

Administrative  rules  and  regula¬ 


tions.  —  Georgia  Volunteer  Health  Care 
Program,  Official  Compilation  of  the 
Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Community 
Health,  Georgia  Volunteer  Health  Care 
Plan,  Chapter  111-5-1. 


31-8-190.  Short  title. 


This  article  shall  be  known  and  may  be  cited  as  the  “‘Health  Share’ 
Volunteers  in  Medicine  Act.”  (Code  1981,  §  31-8-190,  enacted  by  Ga  L 
2005,  p.  1493,  §  1/HB  166.) 
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31-8-191.  Legislative  findings  and  intent. 

The  General  Assembly  finds  that  a  significant  proportion  of  the 
residents  of  this  state  who  are  uninsured  or  Medicaid  recipients  are 
unable  to  access  needed  health  care  because  health  care  providers  fear 
the  increased  risk  of  medical  negligence  liability.  It  is  the  intent  of  the 
General  Assembly  that  access  to  medical  care  for  indigent  residents  be 
improved  by  providing  governmental  protection  to  health  care  provid¬ 
ers  who  offer  free  quality  medical  services  to  underserved  populations 
of  the  state.  Therefore,  it  is  the  intent  of  the  General  Assembly  to 
ensure  that  health  care  professionals  who  contract  to  provide  such 
services  as  agents  of  the  state  are  provided  sovereign  immunity.  (Code 
1981,  §  31-8-191,  enacted  by  Ga.  L.  2005,  p.  1493,  §  1/HB  166.) 

31-8-192.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Contract”  means  an  agreement  executed  in  compliance  with 
this  article  between  a  health  care  provider  and  a  governmental 
contractor.  This  contract  shall  allow  the  health  care  provider  to 
deliver  health  care  services  to  low-income  recipients  as  an  agent  of 
the  governmental  contractor.  The  contract  must  be  for  volunteer, 
uncompensated  services.  Payments  made  to  a  health  care  provider 
from  the  Indigent  Care  Trust  Fund  shall  not  constitute  compensation 
under  this  article. 

(2)  “Department”  means  the  Department  of  Public  Health. 

(3)  “Disciplinary  action”  means  any  action  taken  by  a  licensing 
board  to  reprimand  a  medical  practitioner  included  as  a  health  care 
provider  pursuant  to  paragraph  (5)  of  this  Code  section  for  inappro¬ 
priate  or  impermissible  behavior. 

(4)  “Governmental  contractor”  means  the  department  or  its  desig¬ 
nee  or  designees. 

(5)  “Health  care  provider”  or  “provider”  means: 

(A)  An  ambulatory  surgical  center  licensed  under  Article  1  of 
Chapter  7  of  this  title; 

(B)  A  hospital  or  nursing  home  licensed  under  Article  1  of 
Chapter  7  of  this  title; 

(C)  A  physician  or  physician  assistant  licensed  under  Article  2  of 
Chapter  34  of  Title  43; 

(D)  An  osteopathic  physician  or  osteopathic  physician  assistant 
licensed  under  Article  2  of  Chapter  34  of  Title  43; 
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(E)  A  chiropractic  physician  licensed  under  Chapter  9  of  Title  43; 

(F)  A  podiatric  physician  licensed  under  Chapter  35  of  Title  43; 

(F.l)  A  physical  therapist  licensed  under  Chapter  33  of  Title  43; 

(G)  A  registered  nurse,  nurse  midwife,  licensed  practical  nurse, 
or  advanced  registered  nurse  practitioner  licensed  or  registered 
under  Chapter  26  of  Title  43  or  any  facility  which  employs  nurses 
licensed  or  registered  under  Chapter  26  of  Title  43  to  supply  all  or 
part  of  the  care  delivered  under  this  article; 

(H)  A  midwife  certified  under  Chapter  26  of  this  title; 

(I)  A  speech-language  pathologist  or  audiologist  licensed  under 
Chapter  44  of  Title  43; 

(J)  An  optometrist  certified  under  Chapter  30  of  Title  43; 

(K)  A  professional  counselor,  social  worker,  or  marriage  and 
family  therapist  licensed  under  Chapter  10A  of  Title  43; 

(L)  An  occupational  therapist  licensed  under  Chapter  28  of  Title 
43; 

(M)  A  psychologist  licensed  under  Chapter  39  of  Title  43; 

(N)  A  dietitian  licensed  under  Chapter  11 A  of  Title  43; 

(O)  A  pharmacist  licensed  under  Chapter  4  of  Title  26; 

(P)  A  health  maintenance  organization  certificated  under  Chap¬ 
ter  21  of  Title  33; 

(Q)  A  professional  association,  professional  corporation,  limited 
liability  company,  limited  liability  partnership,  or  other  entity 
which  provides  or  has  members  which  provide  health  care  services; 

(R)  A  safety  net  clinic,  which  includes  any  other  medical  facility 
the  primary  purpose  of  which  is  to  deliver  human  dental  or  medical 
diagnostic  services  or  which  delivers  nonsurgical  human  medical 
treatment  and  which  may  include  an  office  maintained  by  a 
provider; 

(S)  A  dentist  or  dental  hygienist  licensed  under  Chapter  11  of 
Title  43;  or 

(T)  Any  other  health  care  professional,  practitioner,  provider,  or 
facility  under  contract  with  a  governmental  contractor,  including  a 
student  enrolled  in  an  accredited  program  that  prepares  the 
student  for  licensure  as  any  one  of  the  professionals  listed  in 
subparagraphs  (C)  through  (O)  of  this  paragraph. 

The  term  includes  any  nonprofit  corporation  qualified  as  exempt  from 
federal  income  taxation  under  Section  501(c)  of  the  Internal  Revenue 
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Code  which  delivers  health  care  services  provided  by  licensed  profes¬ 
sionals  listed  in  this  paragraph,  any  federally  funded  community 
health  center,  and  any  volunteer  corporation  or  volunteer  health  care 
provider  that  delivers  health  care  services. 

(6)  “Low-income”  means: 

(A)  A  person  who  is  Medicaid  eligible  under  the  laws  of  this 
state; 

(B)  A  person: 

(i)  Who  is  without  health  insurance;  or 

(ii)  Who  has  health  insurance  that  does  not  cover  the  injury, 
illness,  or  condition  for  which  treatment  is  sought;  and 

whose  family  income  does  not  exceed  200  percent  of  the  federal 
poverty  level  as  defined  annually  by  the  federal  Office  of  Manage¬ 
ment  and  Budget; 

(C)  A  person: 

(i)  Who  is  without  dental  insurance;  or 

(ii)  Who  has  dental  insurance  that  does  not  cover  the  injury, 
illness,  or  condition  for  which  treatment  is  sought;  and 

whose  family  income  does  not  exceed  200  percent  of  the  federal 
poverty  level  as  defined  annually  by  the  federal  Office  of  Manage¬ 
ment  and  Budget;  or 

(D)  Any  client  or  beneficiary  of  the  department,  the  Department 
of  Human  Services,  or  the  Department  of  Behavioral  Health  and 
Developmental  Disabilities  who  voluntarily  chooses  to  participate 
in  a  program  offered  or  approved  by  the  department,  the  Depart¬ 
ment  of  Human  Services,  or  the  Department  of  Behavioral  Health 
and  Developmental  Disabilities  and  meets  the  program  eligibility 
guidelines  of  the  department,  the  Department  of  Human  Services, 
or  the  Department  of  Behavioral  Health  and  Developmental  Dis¬ 
abilities  whose  family  income  does  not  exceed  200  percent  of  the 
federal  poverty  level  as  defined  annually  by  the  federal  Office  of 
Management  and  Budget. 

(7)  “Occasional-service  volunteer”  means  a  volunteer  who  provides 
one-time  or  occasional  volunteer  service. 

(8)  “Regular-service  volunteer”  means  a  volunteer  engaged  in 
specific  voluntary  service  activities  on  an  ongoing  or  continuous 
basis. 

(9)  “Restriction”  means  any  limitation  imposed  by  a  licensing 
board  on  a  medical  practitioner  included  as  a  health  care  provider 
pursuant  to  paragraph  (5)  of  this  Code  section. 
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(10)  “Sanction”  means  any  penalty  imposed  by  a  licensing  board  or 
other  regulatory  entity  on  a  medical  practitioner  included  as  a  health 
care  provider  pursuant  to  paragraph  (5)  of  this  Code  section. 

(11)  “Volunteer”  means  any  person  who,  of  his  or  her  own  free  will, 
and  in  support  of  or  in  assistance  to  the  program  of  health  care 
services  provided  pursuant  to  this  article  to  any  governmental 
contractor,  provides  goods  or  clerical  services,  computer  services,  or 
administrative  support  services,  with  or  without  monetary  or  mate¬ 
rial  compensation.  This  term  shall  not  include  a  health  care  provider. 
(Code  1981,  §  31-8-192,  enacted  by  Ga.  L.  2005,  p.  1493,  §  1/HB  166; 
Ga.  L.  2006,  p.  72,  §  31/SB  465;  Ga.  L.  2006,  p.  215,  §  1/HB  1224;  Ga. 
L.  2008,  p.  354,  §  1/HB  1222;  Ga.  L.  2009,  p.  453,  §  1-34/HB  228;  Ga. 
L.  2009,  p.  613,  §  1/SB  133;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  paragraph  (2). 

31-8-193.  Establishment  of  program;  contracts  with  health  care 
providers. 

(a)  The  department  is  authorized  and  directed  to  establish  a  pro¬ 
gram  pursuant  to  this  article  to  provide  for  health  care  services  to 
low-income  recipients.  The  department  shall  enter  into  contracts  to 
effectuate  the  purposes  of  this  article.  The  department  shall  make 
reasonable  efforts  to  promote  the  program  to  ensure  awareness  and 
participation  by  low-income  recipients.  It  is  the  intent  of  the  General 
Assembly  that  this  program  be  established  as  soon  as  is  practicable 
after  July  1,  2005,  and  that  the  program  be  implemented  state  wide  at 
the  earliest  possible  date,  subject  to  available  funding. 

(b)  A  health  care  provider  that  executes  a  contract  with  a  govern¬ 
mental  contractor  to  deliver  health  care  services  on  or  after  July  1, 
2005,  as  an  agent  of  the  governmental  contractor  shall  be  considered  a 
state  officer  or  employee  for  purposes  of  Article  2  of  Chapter  21  of  Title 
50,  while  acting  within  the  scope  of  duties  pursuant  to  the  contract,  if 
the  contract  complies  with  the  requirements  of  this  article  and  regard¬ 
less  of  whether  the  individual  treated  is  later  found  to  be  ineligible.  A 
health  care  provider  acting  under  the  terms  of  a  contract  with  a 
governmental  contractor  may  not  be  named  as  a  defendant  in  any 
action  arising  out  of  the  medical  care  or  treatment  provided  on  or  after 
July  1,  2005,  pursuant  to  contracts  entered  into  under  this  article.  The 
contract  must  provide  that: 

(1)  The  right  of  dismissal  or  termination  of  any  health  care 
provider  delivering  services  pursuant  to  the  contract  is  retained  by 
the  governmental  contractor; 
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(2)  The  governmental  contractor  has  access  to  the  patient  records 
of  patients  provided  services  pursuant  to  this  article  of  any  health 
care  provider  delivering  services  pursuant  to  the  contract; 

(3)  Adverse  incidents  and  information  on  treatment  outcomes,  as 
defined  by  the  department  and  in  accordance  with  the  rules  and 
regulations  of  the  department,  must  be  reported  by  any  health  care 
provider  to  the  governmental  contractor  if  such  incidents  and  infor¬ 
mation  pertain  to  a  patient  treated  pursuant  to  the  contract.  If  an 
incident  involves  a  licensed  professional  or  a  licensed  facility,  the 
governmental  contractor  shall  submit  such  incident  reports  to  the 
appropriate  department,  agency,  or  board,  which  shall  review  each 
incident  and  determine  whether  it  involves  conduct  by  the  licensee 
that  is  subject  to  disciplinary  action.  All  patient  medical  records  and 
any  identifying  information  contained  in  adverse  incident  reports 
and  treatment  outcomes  which  are  obtained  by  governmental  entities 
pursuant  to  this  paragraph  are  confidential  and  exempt  from  the 
provisions  of  Article  4  of  Chapter  18  of  Title  50; 

(4)  The  health  care  provider  shall  provide  services  to  patients  on  a 
walk-in  and  referral  basis,  in  accordance  with  the  terms  of  the 
contract.  The  provider  must  accept  all  referred  patients;  provided, 
however,  that  the  number  of  patients  that  must  be  accepted  may  be 
limited  under  the  terms  of  the  contract; 

(5)  The  health  care  provider  shall  not  provide  services  to  a  patient 
unless  such  patient  has  received  and  signed  the  notice  required  in 
Code  Section  31-8-194;  provided,  however,  in  cases  of  emergency  care, 
the  patient’s  legal  representative  shall  be  required  to  receive  and  sign 
the  notice,  or  if  such  individual  is  unavailable,  such  patient  shall 
receive  and  sign  the  notice  within  48  hours  after  the  patient  has  the 
mental  capacity  to  consent  to  treatment; 

(6)  Patient  care  and  health  care  services  shall  be  provided  in 
accordance  with  the  terms  of  the  contract  and  with  rules  and 
regulations  as  established  by  the  department  pursuant  to  this  article. 
Experimental  procedures  and  clinically  unproven  procedures  shall 
not  be  provided  or  performed  pursuant  to  this  article.  The  govern¬ 
mental  contractor  may  reserve  the  right  to  approve  through  written 
protocols  any  specialty  care  services  and  hospitalization,  except 
emergency  care  as  provided  for  in  paragraph  (5)  of  this  subsection; 
and 

(7)  The  provider  is  subject  to  supervision  and  regular  inspection  by 
the  governmental  contractor. 

(c)  In  order  to  enter  into  a  contract  under  this  Code  section,  a  health 
care  provider  shall: 

(1)  Have  a  current  valid  Georgia  health  professional  license; 
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(2)  Not  be  under  probation  or  suspension  by  the  applicable  licens¬ 
ing  board  or  subject  to  other  restrictions,  sanctions,  or  disciplinary 
actions  imposed  by  the  applicable  licensing  board.  The  department, 
in  its  discretion,  shall  determine  if  a  past  restriction,  sanction,  or 
disciplinary  action  imposed  by  the  applicable  licensing  board  is  of 
such  a  grave  and  offensive  nature  with  respect  to  patient  safety 
concerns  as  to  warrant  refusal  to  enter  into  a  contract  with  such 
health  care  provider  pursuant  to  this  subsection; 

(3)  Not  be  subject  to  intermediate  sanction  by  the  Centers  for 
Medicare  and  Medicaid  Services  for  medicare  or  Medicaid  violations 
or  be  subject  to  sanctions  with  regard  to  other  federally  funded  health 
care  programs;  and 

(4)  Submit  to  a  credential ing  process  to  determine  acceptability  of 
participation. 

(d)  The  provider  shall  not  subcontract  for  the  provision  of  services 
under  this  chapter. 

(e)  A  contract  entered  into  pursuant  to  this  Code  section  shall  be 
effective  for  all  services  provided  by  the  health  care  provider  pursuant 
to  this  chapter,  without  regard  to  when  the  services  are  performed. 
(Code  1981,  §  31-8-193,  enacted  by  Ga.  L.  2005,  p.  1493,  §  1/HB  166; 
Ga.  L.  2008,  p.  354,  §  2/HB  1222;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga. 
L.  2011,  p.  705,  §  6-3/HB  214;  Ga.  L.  2012,  p.  775,  §  3 1/HB  942.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  the  first  sentence  of  paragraph 

(b)(3). 

The  2012  amendment,  effective  May 
1,  2012,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted  “the 
department”  for  “the  Department  of  Pub¬ 
lic  Health”  in  paragraph  (b)(3). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2005,  “July  1, 
2005,”  was  substituted  for  “the  effective 
date  of  this  article”  in  the  last  sentence  of 


subsection  (a);  a  semicolon  was  substi¬ 
tuted  for  a  period  at  the  end  of  paragraphs 
(b)(4)  and  (b)(5);  and  “;  and”  was  substi¬ 
tuted  for  a  period  at  the  end  of  paragraph 

(b)(6). 

Administrative  rules  and  regula¬ 
tions.  —  Georgia  Volunteer  Health  Care 
Program,  Official  Compilation  of  the 
Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Community 
Health,  Chapter  111-5-1. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-8-194.  Notice  to  patients  required. 


The  governmental  contractor  or  the  health  care  provider  if  desig¬ 
nated  in  the  contract  must  provide  written  notice  to  each  patient  or  the 
patient’s  legal  representative,  receipt  of  which  must  be  acknowledged 
in  writing,  that  the  provider  is  a  state  employee  or  officer  for  purposes 
of  this  article  and  that  the  exclusive  remedy  for  injury  or  damage 
suffered  as  the  result  of  any  act  or  omission  of  a  provider  acting  within 
the  scope  of  duties  pursuant  to  a  contract  is  by  commencement  of  an 
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action  pursuant  to  the  provisions  of  Article  2  of  Chapter  21  of  Title  50 
and  that  a  remedy  or  remedies  for  injury  or  damage  suffered  as  the 
result  of  any  act  or  omission  of  a  provider  acting  outside  the  scope  of 
duties  shall  be  as  provided  for  under  general  tort  law  or  other 
applicable  law.  (Code  1981,  §  31-8-194,  enacted  by  Ga.  L.  2005,  p.  1493, 
§  1/HB  1 66.) 

31-8-195.  Volunteers  to  provide  services. 

(a)  Every  governmental  contractor  is  authorized  to  recruit,  train, 
and  accept  the  services  of  volunteers,  including  regular-service  volun¬ 
teers  and  occasional-service  volunteers  in  support  of  or  in  assistance  to 
the  program  of  health  care  services  provided  pursuant  to  this  article  to 
provide  services,  including  but  not  limited  to  clerical,  computer,  and 
administrative  support. 

(b)  Prior  to  providing  any  services,  a  volunteer  shall  enter  into  a 
written  agreement  with  the  governmental  contractor  in  a  form  as 
prescribed  by  the  department. 

(c)  Each  governmental  contractor  utilizing  the  services  of  volunteers 
pursuant  to  this  Code  section  shall: 

(1)  Take  such  actions  as  are  necessary  to  ensure  that  volunteers 
understand  their  duties  and  responsibilities; 

(2)  Take  such  actions  as  are  necessary  to  ensure  that  volunteers 
are  made  aware  of  and  follow  all  applicable  health  and  safety  rules, 
regulations,  and  procedures; 

(3)  Take  such  actions  as  are  necessary  to  ensure  that  volunteers 
are  provided  appropriate  oversight  and  guidance  in  the  performance 
of  their  volunteer  service;  and 

(4)  Ensure  that  each  volunteer  enters  into  a  written  agreement 
with  the  governmental  contractor  in  accordance  with  subsection  (b)  of 
this  Code  section. 

(d)  A  volunteer  shall  be  considered  a  state  employee  or  officer  for 
purposes  of  Article  2  of  Chapter  21  of  Title  50  while  performing  services 
pursuant  to  and  in  accordance  with  this  Code  section.  (Code  1981, 
§  31-8-195,  enacted  by  Ga.  L.  2005,  p.  1493,  §  1/HB  166.) 

Administrative  rules  and  regula-  Rules  and  Regulations  of  the  State  of 
tions.  —  Georgia  Volunteer  Health  Care  Georgia,  Department  of  Community 
Program,  Official  Compilation  of  the  Health,  Chapter  111-5-1. 
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31-8-195.1.  Sovereign  immunity  protection  for  health  care  pro¬ 
fessionals  in  safety  net  clinics. 

(a)  A  registered  professional  nurse,  nurse  midwife,  licensed  practical 
nurse,  or  advanced  practice  registered  nurse  licensed  or  registered 
under  Chapter  26  of  Title  43  or  a  physician  assistant  licensed  pursuant 
to  Article  4  of  Chapter  34  of  Title  43  who  is  employed  by  a  safety  net 
clinic  that  executes  a  contract  with  a  governmental  contractor  pursuant 
to  this  article  shall  be  considered  a  state  officer  or  employee  for 
purposes  of  Article  2  of  Chapter  21  of  Title  50  while  providing  health 
care  services  pursuant  to  such  contract,  so  long  as  such  nurse  or 
physician  assistant  provides  nonemergent  care  and  such  nurse’s  or 
physician  assistant’s  total  compensation,  including  all  cash  and 
noncash  remunerations,  does  not  fluctuate  in  relation  to: 

(1)  The  number  of  patients  served  in  the  clinic; 

(2)  The  number  of  patient  visits  to  the  clinic; 

(3)  Treatments  in  the  clinic;  or 

(4)  Any  other  fact  relating  to  the  number  of  patient  contacts  or 
services  rendered 

pursuant  to  a  contract  under  this  article. 

(b)  A  physician  licensed  pursuant  to  Chapter  34  of  Title  43  or  medical 
resident  who  provides  nonemergent  medical  care  and  treatment  in  a 
safety  net  clinic  that  executes  a  contract  with  a  governmental  contrac¬ 
tor  pursuant  to  this  article  shall  be  considered  a  state  officer  or 
employee  for  purposes  of  Article  2  of  Chapter  21  of  Title  50  while 
providing  health  care  services  pursuant  to  such  contract,  so  long  as  the 
physician  is  practicing  pursuant  to  a  license  issued  under  Code  Section 
43-34-41  or  the  physician  or  resident  receives  no  compensation  from  the 
safety  net  clinic  and  is  on  staff  at  a  local  or  regional  hospital  and 
provided  that  the  physician’s  total  compensation,  including  all  cash  and 
noncash  remunerations,  does  not  fluctuate  in  relation  to: 

(1)  The  number  of  patients  served  in  the  clinic; 

(2)  The  number  of  patient  visits  to  the  clinic; 

(3)  Treatments  in  the  clinic;  or 

(4)  Any  other  fact  relating  to  the  number  of  patient  contacts  or 
services  rendered 

pursuant  to  a  contract  under  this  article. 

(c)  No  hospital  shall  require  a  physician  to  provide  services  at  a 
safety  net  clinic  as  a  condition  for  granting  of  staff  privileges  or  for 
retaining  staff  privileges  at  such  hospital. 


448 


31-8-195.1 


INDIGENT  AND  ELDERLY  PATIENTS 


31-8-198 


(d)  This  Code  section  shall  be  supplemental  to  all  other  provisions  of 
law  that  provide  defenses  to  health  care  providers.  This  Code  section 
shall  not  create  any  new  cause  of  action  against  a  health  care  provider 
or  additional  liability  to  health  care  providers.  (Code  1981, 

§  31-8-195.1,  enacted  by  Ga.  L.  2009,  p.  613,  §  2/SB  133;  Ga.  L.  2010, 
p.  209,  §  1/SB  344.) 

The  2010  amendment,  effective  July 
1,  2010,  in  the  introductory  language  of 
subsection  (a),  inserted  “or  a  physician 
assistant  licensed  pursuant  to  Article  4  of 
Chapter  34  of  Title  43”  near  the  middle, 
and  inserted  “or  physician  assistant”  and 
inserted  “or  physician  assistant’s”  near 
the  end. 

31-8-196.  Exemption  from  employment  regulations. 

Health  care  providers  and  volunteers  recruited,  trained,  or  accepted 
under  this  article  shall  not  be  subject  to  any  provisions  of  the  laws  of 
this  state  relating  to  state  employment,  collective  bargaining,  hours  of 
work,  rates  of  compensation,  leave  time,  or  employee  benefits.  However, 
all  health  care  providers  and  volunteers  shall  comply  with  applicable 
department  or  agency  rules  and  regulations.  Health  care  providers  who 
are  individuals  and  volunteers  shall  be  considered  as  unpaid  indepen¬ 
dent  volunteers  and  shall  not  be  entitled  to  unemployment  compensa¬ 
tion.  (Code  1981,  §  31-8-196,  enacted  by  Ga.  L.  2005,  p.  1493,  §  1/HB 
166.) 

31-8-197.  Annual  report  of  claims  statistics. 

The  Department  of  Administrative  Services  shall  annually  compile  a 
report  of  all  claims  statistics  which  shall  include  the  number  and  total 
of  all  claims  pending  and  paid,  and  defense  and  handling  costs 
associated  with  all  claims  brought  against  contract  providers  under  this 
article.  This  report  shall  be  forwarded  to  the  department  and  included 
in  the  annual  report  submitted  to  the  General  Assembly  pursuant  to 
Code  Section  31-8-198.  (Code  1981,  §  31-8-197,  enacted  by  Ga.  L.  2005, 
p.  1493,  §  1/HB  166.) 

31-8-198.  Annual  report  by  the  department  summarizing  the 
efficiency  of  access  and  treatment  outcomes. 

Annually,  the  department  shall  report  to  the  President  of  the  Senate, 
the  Speaker  of  the  House  of  Representatives,  the  minority  leaders  of 
each  house,  and  chairpersons  of  the  House  Health  and  Human  Services 
Committee  and  the  Senate  Health  and  Human  Services  Committee, 
summarizing  the  efficacy  of  access  and  treatment  outcomes  with 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2009,  “43-34-41” 
was  substituted  for  “43-34-45.1”  in  subsec¬ 
tion  (b). 

Law  reviews.  —  For  annual  survey  of 
law  on  trial  practice  and  procedure,  see  62 
Mercer  L.  Rev.  339  (2010). 
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respect  to  providing  health  care  services  for  low-income  persons  pursu¬ 
ant  to  this  article.  (Code  1981,  §  31-8-198,  enacted  by  Ga.  L.  2005,  p. 
1493,  §  1/HB  166.) 

31-8-199.  Department’s  responsibilities  regarding  liability  in¬ 
surance. 

The  department  shall  be  responsible  for  and  shall  pay  such  amounts 
as  determined  by  the  Department  of  Administrative  Services  for 
insurance  premiums  for  liability  coverage  for  the  cost  of  claims  and 
defense  against  litigation  arising  out  of  health  care  services  delivered 
pursuant  to  this  article.  The  department  shall  be  responsible  for 
submitting  to  the  Department  of  Administrative  Services  all  underwrit¬ 
ing  information  requested  by  and  all  insurance  premiums  assessed  by 
the  Department  of  Administrative  Services.  The  department  shall 
annually  report  to  the  Department  of  Administrative  Services  the 
number  and  type  of  providers  who  have  entered  into  a  contract 
pursuant  to  this  article.  (Code  1981,  §  31-8-199,  enacted  by  Ga.  L. 
2005,  p.  1493,  §  1/HB  166.) 

31-8-200.  Adoption  of  rules  and  regulations. 

The  department  shall  adopt  rules  and  regulations  to  administer  this 
article  in  a  manner  consistent  with  its  purpose  to  provide  and  facilitate 
access  to  appropriate,  safe,  and  cost-effective  health  care  services  and  to 
maintain  health  care  quality.  All  providers  and  volunteers  shall  be 
subject  to  such  rules  and  regulations.  The  rules  may  include  services  to 
be  provided  and  authorized  procedures.  (Code  1981,  §  31-8-200,  en¬ 
acted  by  Ga.  L.  2005,  p.  1493,  §  1/HB  166.) 

31-8-201.  Applicability;  preservation  of  the  state’s  rights  under 
the  Tort  Claims  Act. 

This  article  applies  to  incidents  occurring  on  or  after  July  1,  2005. 
Nothing  in  this  article  in  any  way  reduces  or  limits  the  rights  of  the 
state  or  any  of  its  agencies  or  subdivisions  to  any  benefit  currently 
provided  under  Article  2  of  Chapter  21  of  Title  50.  (Code  1981, 
§  31-8-201,  enacted  by  Ga.  L.  2005,  p.  1493,  §  1/HB  166.) 
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Sec. 

31-9-1. 

Short  title. 

31-9-2. 

Persons  authorized  to  consent 
to  surgical  or  medical  treat¬ 
ment. 

31-9-3. 

Emergencies. 

31-9-4. 

Applicability  of  chapter  to  care 
and  treatment  of  mentally  ill. 

31-9-5. 

Applicability  of  chapter  to 
abortion  and  sterilization  pro¬ 
cedures. 

31-9-6. 

Construction  of  chapter;  re¬ 
quirements  of  valid  consent. 

Sec. 

31-9-6.1.  Disclosure  of  certain  informa¬ 
tion  to  persons  undergoing  cer¬ 
tain  surgical  or  diagnostic  pro¬ 
cedures;  failure  to  comply; 
exceptions;  regulations  estab¬ 
lishing  standards  for  imple¬ 
mentation. 

31-9-7.  Right  of  persons  who  are  at 
least  18  years  of  age  to  refuse 
to  consent  to  treatment. 


Administrative  rules  and  regula¬ 
tions.  —  Rules  and  regulations  for  hospi¬ 
tals,  Official  Compilation  of  the  Rules  and 
Regulations  of  the  State  of  Georgia,  De¬ 
partment  of  Human  Resources  (now  the 
Department  of  Community  Health  for 
these  purposes),  Office  of  Regulatory  Ser¬ 
vices,  Chapter  290-9-7. 

Informed  consent,  Official  Compilation 
of  the  Rules  and  Regulations  of  the  State 
of  Georgia,  Composite  State  Board  of 
Medical  Examiners,  Chapter  360-14. 

Law  reviews.  —  For  article,  “Informed 


Consent:  New  Georgia  Guidelines,”  dis¬ 
cussing  law  of  medical  consent  in  Georgia, 
in  light  of  Young  v.  Yarn,  136  Ga.  App.  737, 
222  S.E.2d  113  (1975),  see  12  Ga.  St.  B.J. 
197  (1976).  For  article,  “Res  Ipsa  Loquitur 
and  Medical  Malpractice  in  Georgia:  A 
Reassessment,”  see  17  Ga.  L.  Rev.  33 
(1982).  For  article,  “Baby  Doe  Cases:  Com¬ 
promise  and  Moral  Dilemma,”  see  34  Em¬ 
ory  L.J.  545  (1986). 

For  note,  “The  Evolution  of  the  Doctrine 
of  Informed  Consent,”  see  12  Ga.  L.  Rev. 
581  (1978). 


JUDICIAL  DECISIONS 


Cited  in  Watson  v.  Worthy,  151  Ga. 

App.  131,  259  S.E.2d  138  (1979). 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi¬ 
cians,  Surgeons,  and  Other  Healers, 
§§  150,  151,  152,  156. 

C.J.S.  —  70  C.J.S.,  Physicians,  Sur¬ 
geons,  and  Other  Health  Care  Providers, 
§§  90  et  seq.,  116. 

ALR.  —  Consent  as  condition  of  right  to 
perform  surgical  operation,  76  ALR  562; 
139  ALR  1370. 

Mental  competency  of  patient  to  con¬ 
sent  to  surgical  operation  or  medical 
treatment,  25  ALR3d  1439. 


Necessity  and  sufficiency  of  expert  evi¬ 
dence  to  establish  existence  and  extent  of 
physician’s  duty  to  inform  patient  of  risks 
of  proposed  treatment,  52  ALR3d  1084. 

Power  of  court  or  other  public  agency  to 
order  medical  treatment  for  child  over 
parental  objections  not  based  on  religious 
grounds,  97  ALR3d  421. 

Medical  practitioner’s  liability  for  treat¬ 
ment  given  child  without  parent’s  consent, 
67  ALR4th  511. 

Power  of  court  or  other  public  agency  to 
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order  medical  treatment  over  parental  re¬ 
ligious  objections  for  child  whose  life  is  not 
immediately  endangered,  21  ALR5th  248. 

31-9-1.  Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  “Georgia 
Medical  Consent  Law.”  (Code  1933,  §  88-2901,  enacted  by  Ga.  L.  1971, 
p.  438,  §  1.) 

31-9-2.  Persons  authorized  to  consent  to  surgical  or  medical 
treatment. 

(a)  In  addition  to  such  other  persons  as  may  be  authorized  and 
empowered,  any  one  of  the  following  persons  is  authorized  and  empow¬ 
ered  to  consent,  either  orally  or  otherwise,  to  any  surgical  or  medical 
treatment  or  procedures  not  prohibited  by  law  which  may  be  suggested, 
recommended,  prescribed,  or  directed  by  a  duly  licensed  physician: 

(1)  Any  adult,  for  himself  or  herself,  whether  by  living  will, 
advance  directive  for  health  care,  or  otherwise; 

(1.1)  Any  person  authorized  to  give  such  consent  for  the  adult 
under  an  advance  directive  for  health  care  or  durable  power  of 
attorney  for  health  care  under  Chapter  32  of  this  title; 

(2)  In  the  absence  or  unavailability  of  a  person  authorized  pursu¬ 
ant  to  paragraph  (1.1)  of  this  subsection,  any  married  person  for  his 
or  her  spouse; 

(3)  In  the  absence  or  unavailability  of  a  living  spouse,  any  parent, 
whether  an  adult  or  a  minor,  for  his  or  her  minor  child; 

(4)  Any  person  temporarily  standing  in  loco  parentis,  whether 
formally  serving  or  not,  for  the  minor  under  his  or  her  care;  and  any 
guardian,  for  his  or  her  ward; 

(5)  Any  female,  regardless  of  age  or  marital  status,  for  herself 
when  given  in  connection  with  pregnancy,  or  the  prevention  thereof, 
or  childbirth; 

(6)  Upon  the  inability  of  any  adult  to  consent  for  himself  or  herself 
and  in  the  absence  of  any  person  to  consent  under  paragraphs  (1.1) 
through  (5)  of  this  subsection,  the  following  persons  in  the  following 
order  of  priority: 

(A)  Any  adult  child  for  his  or  her  parents; 

(B)  Any  parent  for  his  or  her  adult  child; 

(C)  Any  adult  for  his  or  her  brother  or  sister; 
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(D)  Any  grandparent  for  his  or  her  grandchild; 

(E)  Any  adult  grandchild  for  his  or  her  grandparent;  or 

(F)  Any  adult  niece,  nephew,  aunt,  or  uncle  of  the  patient  who  is 
related  to  the  patient  in  the  first  degree;  or 

(7)  Upon  the  inability  of  any  adult  to  consent  for  himself  or  herself 
and  in  the  absence  of  any  person  to  consent  under  paragraphs  (1.1) 
through  (6)  of  this  subsection,  an  adult  friend  of  the  patient.  For 
purposes  of  this  paragraph,  “adult  friend”  means  an  adult  who  has 
exhibited  special  care  and  concern  for  the  patient,  who  is  generally 
familiar  with  the  patient’s  health  care  views  and  desires,  and  who  is 
willing  and  able  to  become  involved  in  the  patient’s  health  care 
decisions  and  to  act  in  the  patient’s  best  interest.  The  adult  friend 
shall  sign  and  date  an  acknowledgment  form  provided  by  the  hospital 
or  other  health  care  facility  in  which  the  patient  is  located  for 
placement  in  the  patient’s  records  certifying  that  he  or  she  meets 
such  criteria. 

(a.l)  In  the  absence,  after  reasonable  inquiry,  of  any  person  autho¬ 
rized  in  subsection  (a)  of  this  Code  section  to  consent  for  the  patient,  a 
hospital  or  other  health  care  facility  or  any  interested  person  may 
initiate  proceedings  for  expedited  judicial  intervention  to  appoint  a 
temporary  medical  consent  guardian  pursuant  to  Code  Section  29-4-18. 

(b)  Any  person  authorized  and  empowered  to  consent  under  subsec¬ 
tion  (a)  of  this  Code  section  shall,  after  being  informed  of  the  provisions 
of  this  Code  section,  act  in  good  faith  to  consent  to  surgical  or  medical 
treatment  or  procedures  which  the  patient  would  have  wanted  had  the 
patient  understood  the  circumstances  under  which  such  treatment  or 
procedures  are  provided.  The  person  who  consents  on  behalf  of  the 
patient  in  accordance  with  subsection  (a)  of  this  Code  section  shall  have 
the  right  to  visit  the  patient  in  accordance  with  the  hospital  or  health 
care  facility’s  visitation  policy. 

(c)  For  purposes  of  this  Code  section,  the  term  “inability  of  any  adult 
to  consent  for  himself  or  herself”  means  a  determination  in  the  medical 
record  by  a  licensed  physician  after  the  physician  has  personally 
examined  the  adult  that  the  adult  “lacks  sufficient  understanding  or 
capacity  to  make  significant  responsible  decisions”  regarding  his  or  her 
medical  treatment  or  the  ability  to  communicate  by  any  means  such 
decisions. 

(d) (1)  No  hospital  or  other  health  care  facility,  health  care  provider, 
or  other  person  or  entity  shall  be  subject  to  civil  or  criminal  liability 
or  discipline  for  unprofessional  conduct  solely  for  relying  in  good  faith 
on  any  direction  or  decision  by  any  person  reasonably  believed  to  be 
authorized  and  empowered  to  consent  under  subsection  (a)  of  this 
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Code  section  even  if  death  or  injury  to  the  patient  ensues.  Each 
hospital  or  other  health  care  facility,  health  care  provider,  and  any 
other  person  or  entity  who  acts  in  good  faith  reliance  on  any  such 
direction  or  decision  shall  be  protected  and  released  to  the  same 
extent  as  though  such  person  had  interacted  directly  with  the  patient 
as  a  fully  competent  person. 

(2)  No  person  authorized  and  empowered  to  consent  under  subsec¬ 
tion  (a)  of  this  Code  section  who,  in  good  faith,  acts  with  due  care  for 
the  benefit  of  the  patient,  or  who  fails  to  act,  shall  be  subject  to  civil 
or  criminal  liability  for  such  action  or  inaction.  (Code  1933, 
§  88-2904,  enacted  by  Ga.  L.  1971,  p.  438,  §  1;  Ga.  L.  1972,  p.  688, 
§  1;  Ga.  L.  1975,  p.  704,  §  2;  Ga.  L.  1991,  p.  335,  §  1;  Ga.  L.  2001,  p. 
4,  §  31;  Ga.  L.  2007,  p.  133,  §  12/HB  24;  Ga.  L.  2010,  p.  852,  §  1/SB 


367.) 

The  2010  amendment,  effective  June 
3,  2010,  substituted  “this  title”  for  “Title 
31”  at  the  end  of  paragraph  (a)(l.l);  added 
present  paragraph  (a)(2);  redesignated 
former  paragraph  (a)(2)  as  present  para¬ 
graph  (a)(3);  and  deleted  former  para¬ 
graph  (a)(3),  which  read:  “Any  married 
person,  whether  an  adult  or  a  minor,  for 
himself  or  herself  and  for  his  or  her 
spouse;”;  deleted  “or”  at  the  end  of  para¬ 
graph  (a)(5);  in  paragraph  (a)(6),  substi¬ 
tuted  “(1.1)”  for  “(2)”  in  the  middle  of  the 
introductory  language,  deleted  “or”  at  the 
end  of  subparagraph  (a)(6)(C),  substituted 
a  semicolon  for  a  period  at  the  end  of 
subparagraph  (a)(6)(D),  and  added  sub- 
paragraphs  (a)(6)(E)  and  (a)(6)(F);  added 
paragraph  (a)(7);  added  subsection  (a.l); 
added  the  last  sentence  to  subsection  (b); 
in  subsection  (c),  inserted  “the  term”  and 
substituted  “or  herself  means”  for  “shall 
mean”  near  the  beginning,  and  inserted 
“or  her”  following  “his”  near  the  end;  and 
added  subsection  (d). 

Cross  references.  —  Authority  of 
court  in  juvenile  proceeding  to  order  that 
child  undergo  medical  examination  or 
treatment,  §  15-11-12.  Termination  of 
temporary  medical  consent  guardianship, 
§  29-4-18.  Right  of  minor  to  obtain  medi¬ 
cal  services  for  treatment  of  venereal  dis¬ 
ease  on  minor’s  consent  alone,  §  31-17-7. 
Effect  of  consent  by  husband  and  wife  to 
performance  of  artificial  insemination 
procedure,  §  43-34-37.  Consent  of  parent 
or  guardian  to  blood  donation  by  person 
17  years  of  age  or  over,  §  44-5-89. 


Editor’s  notes.  —  Ga.  L.  2007,  p.  133, 
§  1/HB  24,  not  codified  by  the  General 
Assembly,  provides:  “(a)  The  General  As¬ 
sembly  has  long  recognized  the  right  of 
the  individual  to  control  all  aspects  of  his 
or  her  personal  care  and  medical  treat¬ 
ment,  including  the  right  to  insist  upon 
medical  treatment,  decline  medical  treat¬ 
ment,  or  direct  that  medical  treatment  be 
withdrawn.  In  order  to  secure  these 
rights,  the  General  Assembly  has  adopted 
and  amended  statutes  recognizing  the  liv¬ 
ing  will  and  health  care  agency  and  pro¬ 
vided  statutory  forms  for  both  documents. 

“(b)  The  General  Assembly  has  deter¬ 
mined  that  the  statutory  forms  for  the 
living  will  and  durable  power  of  attorney 
for  health  care  are  confusing  and  inconsis¬ 
tent  and  that  the  statutes  providing  for 
the  living  will  and  health  care  agency 
contain  conflicting  concepts,  inconsistent 
and  out-of-date  terminology,  and  confus¬ 
ing  and  inconsistent  requirements  for  ex¬ 
ecution.  In  addition,  there  is  a  commend¬ 
able  trend  among  the  states  to  combine 
the  concepts  of  the  living  will  and  health 
care  agency  into  a  single  legal  document. 

“(c)  The  General  Assembly  recognizes 
that  a  significant  number  of  individuals 
representing  the  academic,  medical,  legis¬ 
lative,  and  legal  communities,  state  offi¬ 
cials,  ethics  scholars,  and  advocacy  groups 
worked  together  to  develop  the  advance 
directive  for  health  care  contained  in  this 
Act,  and  the  collective  intent  was  to  create 
a  form  that  uses  understandable  and  ev¬ 
eryday  language  in  order  to  encourage 
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more  citizens  of  this  state  to  execute  ad¬ 
vance  directives  for  health  care. 

“(d)  The  General  Assembly  finds  that 
the  clear  expression  of  an  individual’s 
decisions  regarding  health  care,  whether 
made  by  the  individual  or  an  agent  ap¬ 
pointed  by  the  individual,  is  of  critical 
importance  not  only  to  citizens  but  also  to 
the  health  care  and  legal  communities, 


third  parties,  and  families.  In  furtherance 
of  these  purposes,  the  General  Assembly 
enacts  a  new  Chapter  32  of  Title  31, 
setting  forth  general  principles  governing 
the  expression  of  decisions  regarding 
health  care  and  the  appointment  of  a 
health  care  agent,  as  well  as  a  form  of 
advance  directive  for  health  care.” 


JUDICIAL  DECISIONS 


Consent  may  be  manifest  by  acts 
and  conduct.  —  Consent  to  medical  or 
surgical  treatment  may  be  manifest  by 
acts  and  conduct,  and  need  not  necessarily 
be  shown  by  writing  or  by  express  words. 
It  may  be  implied  from  voluntary  submis¬ 
sion  to  treatment  with  full  knowledge  of 
what  is  going  on.  Smith  v.  Luckett,  155 
Ga.  App.  640,  271  S.E.2d  891  (1980). 

Minors  may  not  refuse  unwanted 


care.  —  Georgia  provides  no  “mature  mi¬ 
nor”  exception  to  the  state’s  general  rule 
that  only  adults  may  refuse  unwanted 
medical  care.  Novak  v.  Cobb 
County-Kennestone  Hosp.  Auth.,  849  F. 
Supp.  1559  (N.D.  Ga.  1994),  aff’d,  74  F.3d 
1173  (11th  Cir.  1996). 

Cited  in  In  re  Doe,  262  Ga.  389,  418 
S.E.2d  3  (1992). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Practice  of  acupuncture  consti¬ 
tutes  practice  of  medicine  under  laws 
of  Georgia.  1973  Op.  Att’y  Gen.  No. 
73-131. 

Minor  unmarried  female’s  right  to 
consent  limited.  —  Whether  minor,  un¬ 
married  female  under  age  of  18  years,  can 


consent  to  medical  treatment  for  herself 
when  offered  in  conjunction  with  family 
planning  services  would  depend  in  each 
instance  on  a  determination  of  whether 
medical  treatment  was  given  in  connec¬ 
tion  with  pregnancy  or  childbirth.  1971 
Op.  Att’y  Gen.  No.  71-177. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  59  Am.  Jur.  2d,  Parent 
and  Child,  §§  71,  76.  61  Am.  Jur.  2d, 
Physicians,  Surgeons,  and  Other  Healers, 
§§  157  et  seq.,  180,  314  et  seq. 

C.J.S.  —  70  C.J.S.,  Physicians,  Sur¬ 
geons,  and  Other  Health  Care  Providers, 
§§  90  et  seq.,  116. 

ALR.  —  Consent  as  condition  of  right  to 
perform  surgical  operation,  76  ALR  562; 
139  ALR  1370. 

Mental  competency  of  patient  to  con¬ 
sent  to  surgical  operation  or  medical 
treatment,  25  ALR3d  1439. 

31-9-3.  Emergencies. 


Necessity  and  sufficiency  of  expert  evi¬ 
dence  to  establish  existence  and  extent  of 
physician’s  duty  to  inform  patient  of  risks 
of  proposed  treatment,  52  ALR3d  1084. 

Malpractice:  questions  of  consent  in 
connection  with  treatment  of  genital  or 
urinary  organs,  89  ALR3d  32. 

Power  of  court  or  other  public  agency  to 
order  medical  treatment  over  parental  re¬ 
ligious  objections  for  child  whose  life  is  not 
immediately  endangered,  21  ALR5th  248. 


(a)  As  used  in  this  Code  section,  the  term  “emergency”  means  a 
situation  wherein  (1)  according  to  competent  medical  judgment,  the 
proposed  surgical  or  medical  treatment  or  procedures  are  reasonably 
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necessary  and  (2)  a  person  authorized  to  consent  under  Code  Section 
31-9-2  is  not  readily  available  and  any  delay  in  treatment  could 
reasonably  be  expected  to  jeopardize  the  life  or  health  of  the  person 
affected  or  could  reasonably  result  in  disfigurement  or  impaired  facul¬ 
ties. 

(b)  In  addition  to  any  instances  in  which  a  consent  is  excused  or 
implied  at  law,  a  consent  to  surgical  or  medical  treatment  or  procedures 
suggested,  recommended,  prescribed,  or  directed  by  a  duly  licensed 
physician  will  be  implied  where  an  emergency  exists.  (Code  1933, 
§  88-2905,  enacted  by  Ga.  L.  1971,  p.  438,  §  1.) 


Cross  references.  —  Further  provi¬ 
sions  regarding  liability  for  rendering  of 
emergency  care,  §§  31-11-8,  51-1-29. 

JUDICIAL  DECISIONS 

Cited  in  Winfrey  v.  Citizens  &  S.  Nat’l  (1979);  Davis  v.  Charter  By-The-Sea,  Inc., 
Bank,  149  Ga.  App.  488,  254  S.E.2d  725  183  Ga.  App.  213,  358  S.E.2d  865  (1987). 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  59  Am.  Jur.  2d,  Parent 
and  Child,  §  71.  61  Am.  Jur.  2d,  Physi¬ 
cians,  Surgeons,  and  Other  Healers, 
§  158. 

C.J.S.  —  67A  C.J.S.,  Parent  and  Child, 
§§  38,  40,  41,  46  et  seq.  70  C.J.S. ,  Physi¬ 
cians,  Surgeons,  and  Other  Health  Care 
Providers,  §  90  et  seq. 

ALR.  —  Consent  as  condition  of  right  to 
perform  surgical  operation,  76  ALR  562; 
139  ALR  1370. 

Liability  of  physician  or  surgeon  for 


extending  operation  or  treatment  beyond 
that  expressly  authorized,  56  ALR2d  695. 

Malpractice:  questions  of  consent  in 
connection  with  treatment  of  genital  or 
urinary  organs,  89  ALR3d  32. 

Malpractice  in  connection  with  electro¬ 
shock  treatment,  94  ALR3d  317. 

Power  of  court  or  other  public  agency  to 
order  medical  treatment  over  parental  re¬ 
ligious  objections  for  child  whose  life  is  not 
immediately  endangered,  21  ALR5th  248. 


31-9-4.  Applicability  of  chapter  to  care  and  treatment  of  men¬ 
tally  ill. 


This  chapter  shall  be  applicable  to  the  care  and  treatment  of  patients 
in  facilities  for  the  mentally  ill  as  defined  in  paragraph  (7)  of  Code 
Section  37-3-1.  (Code  1933,  §  88-2903,  enacted  by  Ga.  L.  1971,  p.  438, 
§  1;  Ga.  L.  1975,  p.  704,  §  1.) 


RESEARCH  REFERENCES 

ALR.  —  Mental  competency  of  patient  minister  neuroleptic  or  antipsychotic 
to  consent  to  surgical  operation  or  medical  drugs  to  prisoner  without  his  or  her  con- 
treatment,  25  ALR3d  1439.  sent  —  state  cases,  75  ALR4th  1124. 

Right  of  state  prison  authorities  to  ad- 
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31-9-5.  Applicability  of  chapter  to  abortion  and  sterilization 
procedures. 

This  chapter  shall  not  apply  in  any  manner  whatsoever  to  abortion 
and  sterilization  procedures,  which  procedures  shall  continue  to  be 
governed  by  existing  law  independently  of  the  terms  and  provisions  of 
this  chapter.  (Code  1933,  §  88-2902,  enacted  by  Ga.  L.  1971,  p.  438, 
§  1.) 

Cross  references.  —  Abortion  gener¬ 
ally,  §  16-12-140  et  seq.  Performance  of 
sterilization  procedure,  T.  31,  C.  20. 

JUDICIAL  DECISIONS 


Chapter  specifically  excludes  ster-  Cited  in  Robinson  v.  Parrish,  720  F.2d 
ilization  procedures  which  are  gov-  1548  (11th  Cir.  1983). 
erned  by  Voluntary  Sterilization  Act, 

O.C.G.A.  §  31-20-2.  Robinson  v.  Parrish, 

251  Ga.  496,  306  S.E.2d  922  (1983). 

RESEARCH  REFERENCES 


ALR.  —  Right  of  minor  to  have  abortion 
performed  without  parental  consent,  42 
ALR3d  1406. 

Woman’s  right  to  have  abortion  without 
consent  of,  or  against  objections  of,  child’s 
father,  62  ALR3d  1097. 

Validity  of  state  “informed  consent” 
statutes  by  which  providers  of  abortions 


are  required  to  provide  patient  seeking 
abortion  with  certain  information,  119 
ALR5th  315. 

Women’s  reproductive  rights  concerning 
abortion,  and  governmental  regulation 
thereof  —  Supreme  Court  cases,  20  ALR 
Fed.  2d  1. 


31-9-6.  Construction  of  chapter;  requirements  of  valid  consent. 


(a)  This  chapter  shall  be  liberally  construed,  and  all  relationships  set 
forth  in  this  chapter  shall  include  the  adoptive,  foster,  and  step 
relations  as  well  as  blood  relations  and  the  relationship  by  common-law 
marriage  as  well  as  ceremonial  marriage. 

(b)  A  consent  by  one  person  authorized  and  empowered  to  consent  to 
surgical  or  medical  treatment  shall  be  sufficient. 

(c)  Any  person  acting  in  good  faith  shall  be  justified  in  relying  on  the 
representations  of  any  person  purporting  to  give  consent,  including,  but 
not  limited  to,  his  identity,  his  age,  his  marital  status,  his  emancipa¬ 
tion,  and  his  relationship  to  any  other  person  for  whom  the  consent  is 
purportedly  given. 

(d)  A  consent  to  surgical  or  medical  treatment  which  discloses  in 
general  terms  the  treatment  or  course  of  treatment  in  connection  with 
which  it  is  given  and  which  is  duly  evidenced  in  writing  and  signed  by 


457 


31-9-6 


HEALTH 


31-9-6 


the  patient  or  other  person  or  persons  authorized  to  consent  pursuant 
to  the  terms  of  this  chapter  shall  be  conclusively  presumed  to  be  a  valid 
consent  in  the  absence  of  fraudulent  misrepresentations  of  material 
facts  in  obtaining  the  same.  (Code  1933,  §  88-2906,  enacted  by  Ga.  L. 
1971,  p.  438,  §  1;  Ga.  L.  1991,  p.  94,  §  31.) 


Law  reviews.  —  For  article,  “Informed 
Consent:  New  Georgia  Guidelines,”  dis¬ 
cussing  law  of  medical  consent  in  Georgia, 
in  light  ofYoung  v.  Yarn,  136  Ga.  App.  737, 
222  S.E.2d  113  (1975),  see  12  Ga.  St.  B.J. 
197  (1976).  For  article,  “Georgia’s  Medical 
Consent  Law,”  see  21  Ga.  St.  B.J.  138 
(1985).  For  article,  “Doreika  v.  Blotner: 


Affirming  Ketchup  against  Judicial  Mus¬ 
tard,”  see  60  Mercer  L.  Rev.  807  (2009). 

For  note,  “Informed  Confusion:  The 
Doctrine  of  Informed  Consent  in  Georgia,” 
see  37  Ga.  L.  Rev.  1129  (2003). 

For  comment  on  Young  v.  Yarn,  136  Ga. 
App.  737,  222  S.E.2d  113  (1975),  see  28 
Mercer  L.  Rev.  377  (1976). 


JUDICIAL  DECISIONS 


Physician’s  duty  to  disclose  risks. 

—  To  the  extent  there  is  a  duty  in  Georgia 
pursuant  to  O.C.G.A.  §  31-9-6  to  disclose 
risks  associated  with  a  procedure  per¬ 
formed  by  a  doctor,  that  duty  rests 
squarely  upon  the  doctor.  Butler  v.  South 
Fulton  Medical  Ctr.,  Inc.,  215  Ga.  App. 
809,  452  S.E.2d  768  (1994). 

Failure  to  disclose  material  facts.  — 
Consent  based  upon  failure  to  disclose 
material  facts  which  a  patient  has  a  right 
to  know  is  not  valid  and  cannot  satisfy 
subsection  (d)  of  O.C.G.A.  §  31-9-6.  Gillis 
v.  Cardio  TVP  Surgical  Assocs.,  P.C.,  239 
Ga.  App.  350,  520  S.E.2d  767  (1999). 

Though  the  doctor  never  informed  the 
patient  that  steroid  injections  were  an 
alternative  to  surgery,  there  was  no  evi¬ 
dence  that  this  omission  was  fraudulent; 
thus,  the  patient  was  bound  by  the  con¬ 
sent  form  signed,  and  the  trial  court  cor¬ 
rectly  directed  a  verdict  on  the  patient’s 
battery  claim.  Bowling  v.  Foster,  254  Ga. 
App.  374,  562  S.E.2d  776  (2002). 

Physician’s  duty  of  disclosure  does 
not  include  disclosure  of  risks  of 
treatment.  McMullen  v.  Vaughan,  138 
Ga.  App.  718,  227  S.E.2d  440  (1976). 

No  requirement  of  disclosure  for 
risks  of  treatment.  —  Requirement  of 
disclosure  in  general  terms,  the  treatment 
or  terms  of  treatment,  cannot  be  inter¬ 
preted  as  including  a  requirement  for  dis¬ 
closure  of  risks  of  treatment.  Young  v. 
Yarn,  136  Ga.  App.  737,  222  S.E.2d  113 
(1975);  Simpson  v.  Dickson,  167  Ga.  App. 
344,  306  S.E.2d  404  (1983). 


While  attending  physician  is  required  to 
inform  patient  of  general  terms  of  treat¬ 
ment,  this  duty  does  not  require  disclo¬ 
sure  of  risks  of  treatment.  Fox  v.  Cohen, 
160  Ga.  App.  270,  287  S.E.2d  272  (1981). 

Physician  must  inform  the  patient  of 
the  general  terms  of  treatment.  This  duty 
does  not  include  a  disclosure  of  “risks  of 
treatment.”  Robinson  v.  Parrish,  251  Ga. 
496,  306  S.E.2d  922  (1983). 

Physician  must  inform  a  patient  of  the 
general  terms  of  treatment,  but  a  disclo¬ 
sure  of  the  “risks  of  treatment”  need  not 
be  given.  Sikorski  v.  Bell,  167  Ga.  App. 
803,  307  S.E.2d  701  (1983). 

Informed  consent  doctrine  is  not  a 
viable  principle  of  law  in  this  state. 
McMullen  v.  Vaughan,  138  Ga.  App.  718, 

227  S.E.2d  440  (1976). 

Traditional  doctrine  of  informed  con¬ 
sent  has  been  specifically  rejected  and 
whatever  information  must  be  disclosed 
as  to  general  course  of  treatment  does  not 
include  legally  specified  risks.  Parr  v. 
Palmyra  Park  Hosp.,  139  Ga.  App.  457, 

228  S.E.2d  596  (1976). 

Disclosure  of  general  course  of 
treatment  to  patient  precludes  any 
action  based  on  lack  of  consent  to 
treatment  undertaken.  Holbrook  v. 
Schatten,  165  Ga.  App.  217,  299  S.E.2d 
128  (1983). 

Since  appellant  signed  a  consent  form 
authorizing  surgery,  and  the  record 
clearly  established  that  appellant  under¬ 
stood  the  general  course  of  proposed  treat¬ 
ment,  the  appellant  was  precluded  from 
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maintaining  an  action  alleging  that  defen¬ 
dant/physician  breached  the  physician’s 
duty  in  failing  to  warn  of  risks  of  treat¬ 
ment  or  that  appellant’s  consent  was 
thereby  rendered  invalid  absent  a  show¬ 
ing  of  fraudulent  misrepresentations  of 
material  fact.  Holbrook  v.  Schatten,  165 
Ga.  App.  217,  299  S.E.2d  128  (1983). 

No  action  for  failure  to  warn  of 
risks.  — As  duty  under  O.C.G.A.  §  31-9-6 
does  not  include  a  disclosure  of  risks  of 
treatment,  plaintiff-patient  cannot  sus¬ 
tain  an  action  alleging  that  the  defendant 
breached  the  defendant’s  duty  in  failing  to 
warn  of  the  risks  of  treatment  or  that  the 
plaintiff’s  consent  was  thereby  rendered 
invalid.  Blount  v.  Moore,  159  Ga.  App.  80, 
282  S.E.2d  720  (1981). 

Physician  must  respond  to  ques¬ 
tions  truthfully.  —  When  the  doctor  re¬ 
sponds  to  a  specific  question  posed  by  a 
patient  concerning  the  risks  of  the  con¬ 
templated  treatment,  a  duty  arises  to 
speak  truthfully.  Spikes  v.  Heath,  175  Ga. 
App.  187,  332  S.E.2d  889  (1985);  Smith  v. 
Wilfong,  218  Ga.  App.  503,  462  S.E.2d  163 
(1995);  Campbell  v.  Breedlove,  244  Ga. 
App.  819,  535  S.E.2d  308  (2000). 

When  there  is  no  evidence  of  fraud¬ 
ulent  misrepresentations  by  a  doctor  in 
obtaining  the  consent  of  a  patient  for  a 
laparoscopy  and  the  evidence  is  undis¬ 
puted  that  a  dilation  and  curettage  surgi¬ 
cal  procedure  is  often  performed  as  a 
preliminary  to  a  laparoscopy,  the  consent 
of  the  patient  to  both  operations  is  conclu¬ 
sively  presumed  to  be  a  valid  consent. 
Cole  v.  Jordan,  161  Ga.  App.  409,  288 
S.E.2d  260  (1982). 

Good  faith  in  accepting  authority 
to  consent  held  question  of  fact.  — 

Question  of  fact  precluding  summary 
judgment  existed  as  to  whether  physician 
acted  in  good  faith  when  accepting  the 
authority  of  county  Department  of  Family 
and  Children  Services  to  consent  to  heart 
catheter  procedure  of  child  after  hearing 
father’s  objection  to  procedure.  Bendiburg 
v.  Dempsey,  707  F.  Supp.  1318  (N.D.  Ga. 
1989),  modified  on  other  grounds,  909  F.2d 
463  (11th  Cir.  1990),  cert,  denied,  500  U.S. 
932,  111  S.  Ct.  2053,  114  L.  Ed.  2d  459 
(1991). 

Presumption  of  valid  consent  is 
created  when  such  consent  is  in  writ¬ 


ing.  Fox  v.  Cohen,  160  Ga.  App.  270,  287 
S.E.2d  272  (1981). 

Effect  of  inadequacy  of  consent 
form  when  patient  knew  general 
course  of  treatment.  —  If  the  consent 
form  is  inadequate,  or  if  there  is  no  writ¬ 
ten  consent  shown,  summary  judgment 
for  physician  may  be  obtained  by  estab¬ 
lishing  that  plaintiff-patient  knew,  from 
any  source,  the  general  course  of  treat¬ 
ment  to  be  undertaken.  Parr  v.  Palmyra 
Park  Hosp.,  139  Ga.  App.  457,  228  S.E.2d 
596  (1976). 

Ambiguous  terms  in  consent  form 
construed  against  physicians.  — 

When  language  in  a  consent  form  was 
ambiguous  as  to  whether  consent  was 
given  only  to  additional  procedures  which 
were  both  necessary  and  appropriate  or 
which  were  either  necessary  or  appropri¬ 
ate,  and,  whether  if  two  different  classes 
of  additional  procedures  existed,  within 
which  class  the  procedure  performed  on 
plaintiff  existed,  because  of  the  inequality 
of  the  bargaining  position  between  defen¬ 
dant  physicians  and  plaintiff,  the  ambigu¬ 
ity  was  construed  against  the  defendants 
as  encompassing  only  additional  proce¬ 
dures  which  were  both  necessary  and  ap¬ 
propriate  when  rendered.  Harris  v. 
Tatum,  216  Ga.  App.  607,  455  S.E.2d  124 
(1995). 

Doctrine  of  res  ipsa  loquitur  inap¬ 
plicable  in  malpractice  suits.  Young  v. 
Yarn,  136  Ga.  App.  737,  222  S.E.2d  113 
(1975). 

Consent  to  “excision  biopsy”  of  le¬ 
sion.  —  Patient’s  consent  to  a  general 
course  of  treatment  does  not  preclude  an 
action  for  battery  for  the  treatment  actu¬ 
ally  undertaken.  Specifically,  pursuant  to 
the  terms  of  the  consent  form  at  issue,  the 
patient’s  consent  to  an  “excision  biopsy”  of 
a  lesion  on  the  patient’s  face  did  not  grant 
the  doctor  general  authority  for  any  other 
surgical  treatment  of  the  lesion.  Johnson 
v.  Srivastava,  199  Ga.  App.  696,  405 
S.E.2d  725  (1991). 

Alteration  of  medical  records  after 
surgery.  —  Even  if  evidence  existed  that 
a  doctor  altered  medical  records  pertain¬ 
ing  to  a  surgical  procedure  after  the  pro¬ 
cedure  was  completed,  that  evidence  could 
not  support  a  claim  that  the  patient  was 
fraudulently  induced  to  sign  the  consent 
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form  before  the  surgery.  Long  v. 
Natarajan,  291  Ga.  App.  814,  662  S.E.2d 
876  (2008). 

Notice  of  use  of  physician’s  assis¬ 
tant.  —  Although  O.C.G.A.  §  43-34-106 
does  not  require  a  physician  to  include 
notice  of  the  use  of  a  physician’s  assistant 
on  a  surgical  consent  form,  it  is  not  unrea¬ 
sonable  to  expect  that  this  type  of  infor¬ 
mation  would  be  included.  Gillis  v.  Cardio 
TVP  Surgical  Assocs.,  P.C.,  239  Ga.  App. 
350,  520  S.E.2d  767  (1999). 

Motion  for  summary  judgment.  — 
Court  denied  a  patient’s  motion  for  recon¬ 
sideration  of  the  denial  of  a  motion  for 
summary  judgment  as  to  a  battery  claim 
that  the  patient  asserted  against  a  doctor 
because,  by  the  patient’s  own  admission, 


the  evidence  that  the  patient  asserted 
upon  reconsideration,  as  well  as  the  pa¬ 
tient’s  argument  that  under  O.C.G.A. 
§  31-9-6(d)  the  patient  could  not  consent 
to  an  unlawful  surgery,  could  and  should 
have  been  asserted  in  the  patient’s  sum¬ 
mary  judgment  motion.  Otero  v.  Vito,  144 
Fed.  Appx.  762  (M.D.  Ga.  Nov.  13,  2006). 

Cited  in  Kenney  v.  Piedmont  Hosp.,  136 
Ga.  App.  660,  222  S.E.2d  162  (1975); 
Winfrey  v.  Citizens  &  S.  Nat’l  Bank,  149 
Ga.  App.  488,  254  S.E.2d  725  (1979);  But¬ 
ler  v.  Brown,  162  Ga.  App.  376,  290  S.E.2d 
293  (1982);  Hyles  v.  Cockrill,  169  Ga.  App. 
132,  312  S.E.2d  124  (1983);  Verre  v.  Allen, 
175  Ga.  App.  749,  334  S.E.2d  350  (1985); 
Anglin  v.  Grisamore,  192  Ga.  App.  704, 
386  S.E.2d  52  (1989). 
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31-9-6.1.  Disclosure  of  certain  information  to  persons  undergo¬ 
ing  certain  surgical  or  diagnostic  procedures;  failure 
to  comply;  exceptions;  regulations  establishing  stan¬ 
dards  for  implementation. 


(a)  Except  as  otherwise  provided  in  this  Code  section,  any  person 
who  undergoes  any  surgical  procedure  under  general  anesthesia,  spinal 
anesthesia,  or  major  regional  anesthesia  or  any  person  who  undergoes 
an  amniocentesis  diagnostic  procedure  or  a  diagnostic  procedure  which 
involves  the  intravenous  or  intraductal  injection  of  a  contrast  material 
must  consent  to  such  procedure  and  shall  be  informed  in  general  terms 
of  the  following: 

(1)  A  diagnosis  of  the  patient’s  condition  requiring  such  proposed 
surgical  or  diagnostic  procedure; 
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(2)  The  nature  and  purpose  of  such  proposed  surgical  or  diagnostic 
procedure; 

(3)  The  material  risks  generally  recognized  and  accepted  by  rea¬ 
sonably  prudent  physicians  of  infection,  allergic  reaction,  severe  loss 
of  blood,  loss  or  loss  of  function  of  any  limb  or  organ,  paralysis  or 
partial  paralysis,  paraplegia  or  quadriplegia,  disfiguring  scar,  brain 
damage,  cardiac  arrest,  or  death  involved  in  such  proposed  surgical 
or  diagnostic  procedure  which,  if  disclosed  to  a  reasonably  prudent 
person  in  the  patient’s  position,  could  reasonably  be  expected  to  cause 
such  prudent  person  to  decline  such  proposed  surgical  or  diagnostic 
procedure  on  the  basis  of  the  material  risk  of  injury  that  could  result 
from  such  proposed  surgical  or  diagnostic  procedure; 

(4)  The  likelihood  of  success  of  such  proposed  surgical  or  diagnostic 
procedure; 

(5)  The  practical  alternatives  to  such  proposed  surgical  or  diagnos¬ 
tic  procedure  which  are  generally  recognized  and  accepted  by  reason¬ 
ably  prudent  physicians;  and 

(6)  The  prognosis  of  the  patient’s  condition  if  such  proposed 
surgical  or  diagnostic  procedure  is  rejected. 

(b) (1)  If  a  consent  to  a  surgical  or  diagnostic  procedure  is  required  to 
be  obtained  under  this  Code  section  and  such  consent  is  not  obtained 
in  writing  in  accordance  with  the  requirements  of  this  Code  section, 
then  no  presumption  shall  arise  as  to  the  validity  of  such  consent. 

(2)  If  a  consent  to  a  diagnostic  or  surgical  procedure  is  required  to 
be  obtained  under  this  Code  section  and  such  consent  discloses  in 
general  terms  the  information  required  in  subsection  (a)  of  this  Code 
section,  is  duly  evidenced  in  writing,  and  is  signed  by  the  patient  or 
other  person  or  persons  authorized  to  consent  pursuant  to  the  terms 
of  this  chapter,  then  such  consent  shall  be  rebuttably  presumed  to  be 
a  valid  consent. 

(c)  In  situations  where  a  consent  to  a  surgical  or  diagnostic  proce¬ 
dure  is  required  under  this  Code  section,  it  shall  be  the  responsibility  of 
the  responsible  physician  to  ensure  that  the  information  required  by 
subsection  (a)  of  this  Code  section  is  disclosed  and  that  the  consent 
provided  for  in  this  Code  section  is  obtained.  The  information  provided 
for  in  this  Code  section  may  be  disclosed  through  the  use  of  video  tapes, 
audio  tapes,  pamphlets,  booklets,  or  other  means  of  communication  or 
through  conversations  with  nurses,  physician  assistants,  trained  coun¬ 
selors,  patient  educators,  or  other  similar  persons  known  by  the 
responsible  physician  to  be  knowledgeable  and  capable  of  communicat¬ 
ing  such  information;  provided,  however,  that  for  the  purposes  of  this 
Code  section  only,  if  any  employee  of  a  hospital  or  ambulatory  surgical 
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treatment  center  participates  in  any  such  conversations  at  the  request 
of  the  responsible  physician,  such  employee  shall  be  considered  for  such 
purposes  to  be  solely  the  agent  of  the  responsible  physician. 

(d)  A  failure  to  comply  with  the  requirements  of  this  Code  section 
shall  not  constitute  a  separate  cause  of  action  but  may  give  rise  to  an 
action  for  medical  malpractice  as  defined  in  Code  Section  9-3-70  and  as 
governed  by  other  provisions  of  this  Code  relating  to  such  actions;  and 
any  such  action  shall  be  brought  against  the  responsible  physician  or 
any  hospital,  ambulatory  surgical  treatment  center,  professional  corpo¬ 
ration,  or  partnership  of  which  the  responsible  physician  is  an  employee 
or  partner  and  which  is  responsible  for  such  physician’s  acts,  or  both, 
upon  a  showing: 

(1)  That  the  patient  suffered  an  injury  which  was  proximately 
caused  by  the  surgical  or  diagnostic  procedure; 

(2)  That  information  concerning  the  injury  suffered  was  not  dis¬ 
closed  as  required  by  this  Code  section;  and 

(3)  That  a  reasonably  prudent  patient  would  have  refused  the 
surgical  or  diagnostic  procedure  or  would  have  chosen  a  practical 
alternative  to  such  proposed  surgical  or  diagnostic  procedure  if  such 
information  had  been  disclosed; 

provided,  however,  that,  as  to  an  allegation  of  negligence  for  failure  to 
comply  with  the  requirements  of  this  Code  section,  the  expert’s  affidavit 
required  by  Code  Section  9-11-9.1  shall  set  forth  that  the  patient 
suffered  an  injury  which  was  proximately  caused  by  the  surgical  or 
diagnostic  procedure  and  that  such  injury  was  a  material  risk  required 
to  be  disclosed  under  this  Code  section. 

(e)  The  disclosure  of  information  and  the  consent  provided  for  in  this 
Code  section  shall  not  be  required  if: 

(1)  An  emergency  exists  as  defined  in  Code  Section  31-9-3; 

(2)  The  surgical  or  diagnostic  procedure  is  generally  recognized  by 
reasonably  prudent  physicians  to  be  a  procedure  which  does  not 
involve  a  material  risk  to  the  patient  involved; 

(3)  A  patient  or  other  person  or  persons  authorized  to  give  consent 
pursuant  to  this  chapter  make  a  request  in  writing  that  the  informa¬ 
tion  provided  for  in  this  Code  section  not  be  disclosed; 

(4)  A  prior  consent,  within  30  days  of  the  surgical  or  diagnostic 
procedure,  complying  with  the  requirements  of  this  Code  section  to 
the  surgical  or  diagnostic  procedure  has  been  obtained  as  a  part  of  a 
course  of  treatment  for  the  patient’s  condition;  provided,  however, 
that  if  such  consent  is  obtained  in  conjunction  with  the  admission  of 
the  patient  to  a  hospital  for  the  performance  of  such  procedure,  the 
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consent  shall  be  valid  for  a  period  of  30  days  from  the  date  of 
admission  or  for  the  period  of  time  the  person  is  confined  in  the 
hospital  for  that  purpose,  whichever  is  greater;  or 

(5)  The  surgical  or  diagnostic  procedure  was  unforeseen  or  was  not 
known  to  be  needed  at  the  time  consent  was  obtained,  and  the  patient 
has  consented  to  allow  the  responsible  physician  to  make  the  decision 
concerning  such  procedure. 

(f)  A  prior  consent  to  surgical  or  diagnostic  procedures  obtained 
pursuant  to  the  provisions  of  this  Code  section  shall  be  deemed  to  be 
valid  consent  for  the  responsible  physician  and  all  medical  personnel 
under  the  direct  supervision  and  control  of  the  responsible  physician  in 
the  performance  of  such  surgical  or  diagnostic  procedure  and  for  all 
other  medical  personnel  otherwise  involved  in  the  course  of  treatment 
of  the  patient’s  condition. 

(g)  The  Georgia  Composite  Medical  Board  shall  be  required  to  adopt 
and  have  the  authority  to  promulgate  rules  and  regulations  governing 
and  establishing  the  standards  necessary  to  implement  this  chapter 
specifically  including  but  not  limited  to  the  disciplining  of  a  physician 
who  fails  to  comply  with  this  Code  section. 

(h)  As  used  in  this  Code  section,  the  term  “responsible  physician” 
means  the  physician  who  performs  the  procedure  or  the  physician 
under  whose  direct  orders  the  procedure  is  performed  by  a 
nonphysician.  (Code  1981,  §  31-9-6.1,  enacted  by  Ga.  L.  1988,  p.  1443, 
§  1;  Ga.  L.  1989,  p.  178,  §  1;  Ga.  L.  1990,  p.  1400,  §  1;  Ga.  L.  2001,  p. 
4,  §  31;  Ga.  L.  2009,  p.  859,  §§  2,  3/HB  509.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1988,  a  comma 
was  inserted  following  “spinal  anesthesia” 
in  the  introductory  paragraph  of  subsec¬ 
tion  (a). 

Pursuant  to  Code  Section  28-9-5,  in 
1990,  “that”  was  deleted  following  “show¬ 
ing”  at  the  end  of  the  introductory  lan¬ 
guage  in  subsection  (d). 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1443, 
§  3,  not  codified  by  the  General  Assembly, 
provides:  “This  Act  shall  become  effective 
on  January  1,  1989,  and  shall  apply  to  all 
such  surgical  or  diagnostic  procedures 
performed  on  or  after  January  1,  1989.” 

Law  reviews.  —  For  annual  survey  on 
law  of  torts,  see  42  Mercer  L.  Rev.  431 
(1990).  For  article,  “Albany  Urology 
Clinic,  PC.  v.  Cleveland:  Why  You  Should 
Always  Ask  Your  Urologist  if  He  Is  a 


Cocaine  Addict,”  see  52  Mercer  L.  Rev. 
1159  (2001).  For  article,  “Doreika  v. 
Blotner:  Affirming  Ketchup  against  Judi¬ 
cial  Mustard,”  see  60  Mercer  L.  Rev.  807 
(2009).  For  article,  “Eleventh  Circuit  Sur¬ 
vey:  January  1,  2008  —  December  31, 
2008:  Casenote:  Shots,  Shoes,  and 
Self-Representation:  Indiana  v.  Edwards 
and  the  New  Limitation  on  the  Sixth 
Amendment  Right  of  Self-Representa¬ 
tion,”  see  60  Mercer  L.  Rev.  1509  (2009). 
For  annual  survey  of  law  on  appellate 
practice  and  procedure,  see  62  Mercer  L. 
Rev.  25  (2010).  For  annual  survey  of  law 
on  trial  practice  and  procedure,  see  62 
Mercer  L.  Rev.  339  (2010). 

For  note,  “Informed  Confusion:  The 
Doctrine  of  Informed  Consent  in  Georgia,” 
see  37  Ga.  L.  Rev.  1129  (2003). 
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JUDICIAL  DECISIONS 


Requisite  disclosure  defined.  — 

Georgia’s  informed  consent  law  does  not 
require  physicians  to  inform  patients  of 
all  alternatives  to  surgery;  it  requires  dis¬ 
closure  of  only  those  alternatives  that  are 
“generally  recognized  and  accepted  by 
reasonably  prudent  physicians.”  Accord¬ 
ingly,  a  doctor  was  not  liable  for  failing  to 
inform  a  heart  patient  of  a  relatively  un¬ 
known  therapy  treatment  as  an  alterna¬ 
tive  to  open  heart  surgery.  Moore  v.  Baker, 
989  F.2d  1129  (11th  Cir.  1993). 

Chiropractic  treatment  is  not  in¬ 
cluded  among  the  matters  for  which 
informed  consent  is  required  by 
O.C.G.A.  §  31-9-6.1.  Blotner  v.  Doreika, 
285  Ga.  481,  678  S.E.2d  80  (2009). 

Physician’s  duty  to  disclose  risks. 
—  To  the  extent  there  is  a  duty  in  Georgia 
pursuant  to  O.C.G.A.  §  31-9-6.1  to  dis¬ 
close  risks  associated  with  a  procedure 
performed  by  a  doctor,  that  duty  rests 
squarely  upon  the  doctor.  Butler  v.  South 
Fulton  Medical  Ctr.,  Inc.,  215  Ga.  App. 
809,  452  S.E.2d  768  (1994). 

Physician  was  not  under  an  affirmative 
obligation,  either  under  statute  or  com¬ 
mon  law,  to  disclose  drug  use  to  patients 
prior  to  rendering  services,  and  a  physi¬ 
cian’s  failure  to  make  such  disclosure 
could  not  be  the  basis  for  an  independent 
cause  of  action  against  the  physician.  Al¬ 
bany  Urology  Clinic,  PC.  v.  Cleveland,  272 
Ga.  296,  528  S.E.2d  777  (2000),  reversing 
Cleveland  v.  Albany  Urology  Clinic,  235 
Ga.  App.  838,  509  S.E.2d  664  (1998). 

Statute  of  repose.  —  Five  year  statute 
of  repose  contained  in  O.C.G.A.  §  9-3-71 
applied  to  a  battery  claim  based  on  the 
defendant’s  alleged  failure  to  obtain  the 
plaintiff’s  consent  to  the  injection  pursu¬ 
ant  to  O.C.G.A.  §  31-9-6.1.  Blackwell  v. 
Goodwin,  236  Ga.  App.  861,  513  S.E.2d 
542  (1999). 

Action  not  within  scope  of  Code 
section.  —  Georgia’s  implied  consent 
statute,  O.C.G.A.  §  3 1-9-6. 1(d),  did  not 
require  a  patient  to  file  an  expert  affidavit 
with  a  complaint  for  fraud,  misrepresen¬ 
tation,  and  deceit  against  a  physician  that 
alleged  that  the  physician  knowingly  and 
intentionally  misrepresented  the  nature 
and  quality  of  a  local  hospital’s  equip¬ 


ment;  the  patient’s  allegations  fell  outside 
the  scope  of  §  31-9-6.1  because  the  claim 
that  the  physician  affirmatively  and  in¬ 
tentionally  misled  the  patient  with  re¬ 
spect  to  the  local  hospital’s  equipment  for 
the  purpose  of  inducing  the  patient  to 
have  heart  surgery  performed  at  the  local 
hospital  alleged  intentional  misrepresen¬ 
tation  and  not  merely  a  failure  to  disclose 
a  known  risk.  Murrah  v.  Fender,  282  Ga. 
App.  634,  639  S.E.2d  595  (2006). 

Cause  of  action.  —  O.C.G.A. 
§  31-9-6.1  does  not  itself  provide  a  cause 
of  action  but  imposes  disclosure  require¬ 
ments  upon  physicians  before  performing 
certain  procedures.  Campbell  v.  United 
States,  795  F.  Supp.  1127  (N.D.  Ga.  1991), 
aff’d,  962  F.2d  1579  (11th  Cir.  1992),  cert, 
denied,  507  U.S.  909,  113  S.  Ct.  1254,  122 
L.  Ed.  2d  653  (1993). 

While  breach  of  the  statute’s  require¬ 
ments  may  support  a  cause  of  action  un¬ 
der  the  medical  malpractice  statutes,  the 
statute  presupposes  that  one  of  the  iden¬ 
tified  procedures  was  performed.  Thus, 
there  is  no  cause  of  action  if  none  of  the 
named  procedures  were  performed. 
Campbell  v.  United  States,  795  F.  Supp. 
1127  (N.D.  Ga.  1991),  aff’d,  962  F.2d  1579 
(11th  Cir.  1992),  cert,  denied,  507  U.S. 
909,  113  S.  Ct.  1254,  122  L.  Ed.  2d  653 
(1993). 

Even  if  the  informed  consent  statute 
applied  to  the  patient’s  action  against  the 
dentist  for  damage  the  dentist  allegedly 
caused  when  the  dentist  gave  the  patient 
an  injection  to  numb  pain,  as  the  patient 
requested,  the  statute  explicitly  provided 
that  violation  of  the  statute  did  not  give 
rise  to  a  separate  cause  of  action,  but 
instead  may  give  rise  to  a  medical  mal¬ 
practice  action;  accordingly,  the  trial  court 
did  not  err  in  granting  partial  summary 
judgment  to  the  dentist  on  the  patient’s 
allegation  that  the  informed  consent  stat¬ 
ute  was  violated.  Additionally,  the  injec¬ 
tion  was  neither  a  surgical  procedure  nor 
one  of  the  diagnostic  procedures  specified 
in  the  statute  regarding  the  situations  in 
which  a  healthcare  provider  had  to  obtain 
a  patient’s  informed  consent.  Pope  v.  Da¬ 
vis,  261  Ga.  App.  308,  582  S.E.2d  460 
(2003). 
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Personal  reasons  for  limitations  on 
medical  practice  not  subject  to  man¬ 
datory  disclosure.  —  In  a  medical  mal¬ 
practice  suit,  a  breach  of  fiduciary  duty 
claim  based  on  a  doctor’s  failure  to  dis¬ 
close  why  the  doctor  no  longer  delivered 
babies  failed  as  a  matter  of  law  because 
the  personal  reasons  why  a  doctor  limited 
the  doctor’s  practice  area  was  not  among 
the  mandatory  disclosures  under  the  in¬ 
formed  consent  statute,  O.C.G.A. 
31-9-6. 1(a).  Hooks  v.  Humphries,  303  Ga. 
App.  264,  692  S.E.2d  845  (2010). 

Procedures  not  within  scope  of  sec¬ 
tion.  —  O.C.G.A.  §  31-9-6.1  did  not  apply 
to  a  thoracic  sympathetic  neurolytic  block 
to  relieve  pain.  Butler  v.  South  Fulton 
Medical  Ctr.,  Inc.,  215  Ga.  App.  809,  452 
S.E.2d  768  (1994). 

Summary  judgment  was  properly 
granted  dismissing  a  patient’s  claim  un¬ 
der  O.C.G.A.  §  31-9-6.1,  seeking  to  hold 
doctors  liable  for  failure  to  obtain  in¬ 
formed  consent  to  the  administration  of 
anesthesia  during  cataract  surgery  be¬ 
cause  the  surgery  was  not  performed  un¬ 
der  any  of  the  three  types  of  anesthesia 
specified.  Murphy  v.  Berger,  273  Ga.  App. 
798,  616  S.E.2d  132  (2005). 

Because  Georgia  did  not  recognize  a 
common  law  action  for  lack  of  informed 
consent,  and  because  neither  the  mouth 
nor  the  jaw  was  considered  a  major  region 
under  O.C.G.A.  §  3 1-9-6. 1(a),  the  trial 
court  did  not  err  in  granting  partial  sum¬ 
mary  judgment  to  a  dentist  on  a  patient’s 


informed  consent  claim.  Roberts  v. 
Connell,  312  Ga.  App.  515,  718  S.E.2d  862 
(2011). 

Consent  form  created  a  rebuttable 
presumption  that  the  plaintiff  gave  con¬ 
sent  to  the  defendant  doctor  to  perform  an 
esophageal  dilation  because  the  procedure 
was  not  known  to  be  needed  at  the  time 
consent  was  obtained.  Tuten  v.  Costrini, 
238  Ga.  App.  350,  518  S.E.2d  751  (1999). 

Consent  valid  for  medical  person¬ 
nel  and  physicians.  —  A  valid  consent 
obtained  from  plaintiff  prior  to  plaintiff’s 
surgery  constituted  a  valid  consent  both 
as  to  the  responsible  physician  and  for  all 
medical  personnel,  whether  or  not  named, 
involved  in  the  performance  of  the  surgery 
under  the  responsible  physician’s  direct 
supervision  and  control.  Cardio  TVP  Sur¬ 
gical  Assocs.  v.  Gillis,  272  Ga.  404,  528 
S.E.2d  785  (2000),  reversing  Gillis  v. 
Cardio  TVP  Surgical  Assocs.,  PC.,  239  Ga. 
App.  350,  520  S.E.2d  767  (1999). 

Nothing  in  O.C.G.A.  §  31-9-6.1  renders 
a  consent  invalid  when  the  names  of  the 
nonphysicians  participating  in  the  surgi¬ 
cal  procedure  are  not  included  in  the  con¬ 
sent  form.  Cardio  TVP  Surgical  Assocs.  v. 
Gillis,  272  Ga.  404,  528  S.E.2d  785  (2000), 
reversing  Gillis  v.  Cardio  TVP  Surgical 
Assocs.,  PC.,  239  Ga.  App.  350,  520  S.E.2d 
767  (1999). 

Cited  in  Albany  Urology  Clinic,  PC.  v. 
Cleveland,  272  Ga.  296,  528  S.E.2d  777 
(2000);  Bethea  v.  Coralli,  248  Ga.  App. 
853,  546  S.E.2d  542  (2001). 


RESEARCH  REFERENCES 

ALR.  —  Propriety  of  “hindsight”  charge  Liability  of  dentist  for  extraction  of 
in  medical  malpractice  actions,  124  teeth  —  Lack  of  informed  consent,  125 
ALR5th  623.  ALR5th  403. 

31-9-7.  Right  of  persons  who  are  at  least  18  years  of  age  to 
refuse  to  consent  to  treatment. 


Nothing  contained  in  this  chapter  shall  be  construed  to  abridge  any 
right  of  a  person  18  years  of  age  or  over  to  refuse  to  consent  to  medical 
and  surgical  treatment  as  to  his  own  person.  (Code  1933,  §  88-2907, 
enacted  by  Ga.  L.  1971,  p.  438,  §  1.) 
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JUDICIAL 

Lucid  adult  has  right  to  withhold 
consent  to  suggested  and  recommended 
medical  procedures  and,  absent  such  con¬ 
sent,  a  physician  owes  no  further  duty  to 
the  patient  in  that  regard  other  than  to 
honor  the  decision.  Kirby  v.  Spivey,  167 
Ga.  App.  751,  307  S.E.2d  538  (1983). 

Minors  may  not  refuse  unwanted 

RESEARCH 

Am.  Jur.  2d.  —  59  Am.  Jur.  2d,  Parent 
and  Child,  §  71. 

C.J.S.  —  67A  C.J.S.,  Parent  and  Child, 
§  38,  40,  41,  46  et  seq. 

ALR.  —  Consent  as  condition  of  right  to 
perform  surgical  operation,  76  ALR  562; 
139  ALR  1370. 

Patient’s  right  to  refuse  treatment  al¬ 
legedly  necessary  to  sustain  life,  93 
ALR3d  67. 


DECISIONS 

care.  —  Georgia  provides  no  “mature  mi¬ 
nor”  exception  to  the  state’s  general  rule 
that  only  adults  may  refuse  unwanted 
medical  care.  Novak  v.  Cobb 
County- Kennestone  Hosp.  Auth.,  849  F. 
Supp.  1559  (N.D.  Ga.  1994),  aff’d,  74  F.3d 
1173  (11th  Cir.  1996). 

REFERENCES 

Judicial  power  to  order  discontinuance 
of  life-sustaining  treatment,  48  ALR4th 
67. 

Power  of  court  or  other  public  agency  to 
order  medical  treatment  over  parental  re¬ 
ligious  objections  for  child  whose  life  is  not 
immediately  endangered,  21  ALR5th  248. 
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CHAPTER  9A 

WOMAN’S  RIGHT  TO  KNOW 


Sec. 

31-9A-1.  Short  title. 

31-9A-2.  (For  effective  date,  see  note.) 
Definitions. 

31-9A-3.  Voluntary  and  informed  con¬ 
sent  to  abortion;  availability  of 
ultrasound. 

31-9A-4.  Information  to  be  made  avail¬ 
able  by  the  Department  of  Pub¬ 
lic  Health;  format  require¬ 
ments;  availability;  require¬ 
ments  for  website. 


Sec. 

31-9A-5.  Requirements  in  case  of  medi¬ 
cal  emergency. 

31-9A-6.  Reporting  requirements. 

31-9A-6.1.  (For  effective  date,  see  note.) 

Civil  and  professional  penal¬ 
ties  for  violations;  prerequi¬ 
sites  for  seeking  penalties. 

31-9A-7.  Preservation  of  patient  ano¬ 
nymity  in  civil  proceedings. 

31-9A-8.  Severability. 


Cross  references.  —  Abortions  not  to  Law  reviews.  —  For  article  on  2005 
be  performed  by  physician  assistants,  enactment  of  this  chapter,  see  22  Ga.  St. 
§  43-34-110.  U.L.  Rev.  147  (2005). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  1  Am.  Jur.  2d,  Abortion  C.J.S.  —  1  C.J.S.,  Abortion  and  Birth 
and  Birth  Control,  §  15  et  seq.  Control,  §§  1  et  seq.,  11  et  seq. 

31-9A-1.  Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  “Woman’s  Right 
to  Know  Act.”  (Code  1981,  §  31-9A-1,  enacted  by  Ga.  L.  2005,  p.  1450, 
§  6/HB  197.) 


RESEARCH  REFERENCES 

ALR.  —  Women’s  reproductive  rights  regulation  thereof  —  Supreme  Court 
concerning  abortion,  and  governmental  cases,  20  ALR  Fed.  2d  1. 

31-9A-2.  (For  effective  date,  see  note.)  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Abortion”  means  the  use  or  prescription  of  any  instrument, 
medicine,  drug,  or  any  other  substance  or  device  with  the  intent  to 
terminate  the  pregnancy  of  a  female  known  to  be  pregnant.  The  term 
“abortion”  shall  not  include  the  use  or  prescription  of  any  instrument, 
medicine,  drug,  or  any  other  substance  or  device  employed  solely  to 
increase  the  probability  of  a  live  birth,  to  preserve  the  life  or  health 
of  the  child  after  live  birth,  or  to  remove  a  dead  unborn  child  who  died 
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as  the  result  of  a  spontaneous  abortion.  The  term  “abortion  also  shall 
not  include  the  prescription  or  use  of  contraceptives. 

(2)  (For  effective  date,  see  note.)  “Medical  emergency”  means  any 
condition  which,  in  reasonable  medical  judgment,  so  complicates  the 
medical  condition  of  a  pregnant  female  as  to  necessitate  the  imme¬ 
diate  abortion  of  her  pregnancy  to  avert  her  death  or  for  which  a 
delay  will  create  serious  risk  of  substantial  or  irreversible  impair¬ 
ment  of  a  major  bodily  function  of  the  pregnant  woman  or  death  of  the 
unborn  child.  No  such  condition  shall  be  deemed  to  exist  if  it  is  based 
on  a  diagnosis  or  claim  of  a  mental  or  emotional  condition  of  the 
pregnant  woman  or  that  the  pregnant  woman  will  purposefully 
engage  in  conduct  which  she  intends  to  result  in  her  death  or  in 
substantial  and  irreversible  physical  impairment  of  a  major  bodily 
function. 

(3)  “Physician”  means  a  person  licensed  to  practice  medicine  under 
Article  2  of  Chapter  34  of  Title  43. 

(4)  “Probable  gestational  age  of  the  unborn  child”  means  the 
physician’s  best  professional  estimate  of  the  probable  gestational  age 
of  the  unborn  child  at  the  time  an  abortion  is  to  be  performed. 

(5)  “Qualified  agent”  means  the  agent  of  the  physician  who  is  a 
patient  educator,  licensed  psychologist,  licensed  social  worker,  li¬ 
censed  professional  counselor,  licensed  physician  assistant,  regis¬ 
tered  nurse,  or  physician. 

(6)  “Secure  Internet  website”  means  a  website  that  is  safeguarded 
from  having  its  content  altered  other  than  by  the  commissioner  of 
public  health. 

(7)  “Unborn  child”  or  “fetus”  means  a  member  of  the  species  homo 
sapiens  from  fertilization  until  birth.  (Code  1981,  §  31-9A-2,  enacted 
by  Ga.  L.  2005,  p.  1450,  §  6/HB  197;  Ga.  L.  2009,  p.  453,  §  1-6/HB 
228;  Ga.  L.  2009,  p.  859,  §  3/HB  509;  Ga.  L.  2011,  p.  705,  §  6-5/HB 
214;  Ga.  L.  2012,  p.  575,  §  5/HB  954.) 


Delayed  effective  date.  —  Paragraph 
(2),  as  set  out  above,  becomes  effective 
January  1,  2013.  For  version  of  paragraph 
(2)  in  effect  until  January  1,  2013,  see  the 
2012  amendment  note. 

The  2011  amendment,  effective  July 
1,  2011,  substituted  “commissioner  of  pub¬ 
lic  health”  for  “commissioner  of  commu¬ 
nity  health”  in  paragraph  (6). 

The  2012  amendment,  effective  May 
1,  2012,  for  purposes  of  promulgating 
rules  and  regulations  and  effective  for  all 
other  purposes  on  January  1,  2013,  sub¬ 


stituted  the  present  provisions  of  para¬ 
graph  (2)  for  the  former  provisions,  which 
read:  “‘Medical  emergency’  means  any 
condition  which,  on  the  basis  of  the  phy¬ 
sician’s  good  faith  clinical  judgment,  so 
complicates  the  medical  condition  of  a 
pregnant  female  as  to  necessitate  the  im¬ 
mediate  abortion  of  her  pregnancy  to 
avert  her  death  or  for  which  a  delay  will 
create  serious  risk  of  substantial  or  irre¬ 
versible  impairment  of  a  major  bodily 
function.” 

Editor’s  notes.  —  Ga.  L.  2012,  p.  575, 
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§  1/HB  954,  not  codified  by  the  General 
Assembly,  provides  that:  “The  General  As¬ 
sembly  makes  the  following  findings: 

(1)  At  least  by  20  weeks  after  fertiliza¬ 
tion  there  is  substantial  evidence  that  an 
unborn  child  has  the  physical  structures 
necessary  to  experience  pain; 

“(2)  There  is  substantial  evidence  that, 
by  20  weeks  after  fertilization,  unborn 
children  seek  to  evade  certain  stimuli  in  a 
manner  which  in  an  infant  or  an  adult 
would  be  interpreted  as  a  response  to 
pain; 

“(3)  Anesthesia  is  routinely  adminis¬ 
tered  to  unborn  children  who  have  devel¬ 
oped  20  weeks  or  more  past  fertilization 
who  undergo  prenatal  surgery; 

“(4)  Even  before  20  weeks  after  fertiliza¬ 
tion,  unborn  children  have  been  observed 


to  exhibit  hormonal  stress  responses  to 
painful  stimuli.  Such  responses  were  re¬ 
duced  when  pain  medication  was  admin¬ 
istered  directly  to  such  unborn  children; 

“(4.1)  Probable  gestational  age  is  an 
estimate  made  to  assume  the  closest  time 
to  which  the  fertilization  of  a  human 
ovum  occurred  and  does  not  purport  to  be 
an  exact  diagnosis  of  when  such  fertiliza¬ 
tion  occurred;  and 

“(5)  It  is  the  purpose  of  the  State  of 
Georgia  to  assert  a  compelling  state  inter¬ 
est  in  protecting  the  lives  of  unborn  chil¬ 
dren  from  the  stage  at  which  substantial 
medical  evidence  indicates  that  they  are 
capable  of  feeling  pain.” 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-9A-3.  Voluntary  and  informed  consent  to  abortion;  availabil¬ 
ity  of  ultrasound. 


No  abortion  shall  be  performed  in  this  state  except  with  the  voluntary 
and  informed  consent  of  the  female  upon  whom  the  abortion  is  to  be 
performed.  Notwithstanding  any  provision  of  law  to  the  contrary, 
except  in  the  case  of  a  medical  emergency,  consent  to  an  abortion  is 
voluntary  and  informed  if  and  only  if: 

(1)  The  female  is  told  the  following,  by  telephone  or  in  person,  by 
the  physician  who  is  to  perform  the  abortion,  by  a  qualified  agent  of 
the  physician  who  is  to  perform  the  abortion,  by  a  qualified  agent  of 
a  referring  physician,  or  by  a  referring  physician,  at  least  24  hours 
before  the  abortion: 

(A)  The  particular  medical  risks  to  the  individual  patient  asso¬ 
ciated  with  the  particular  abortion  procedure  to  be  employed,  when 
medically  accurate; 

(B)  The  probable  gestational  age  of  the  unborn  child  at  the  time 
the  abortion  would  be  performed;  and 

(C)  The  medical  risks  associated  with  carrying  the  unborn  child 
to  term. 

The  information  required  by  this  paragraph  may  be  provided  by 
telephone  without  conducting  a  physical  examination  or  tests  of  the 
patient,  in  which  case  the  information  required  to  be  provided  may  be 
based  on  facts  supplied  to  the  physician  by  the  female  and  whatever 
other  relevant  information  is  reasonably  available  to  the  physician. 
Such  information  may  not  be  provided  by  a  tape  recording  but  must 
be  provided  during  a  consultation  in  which  the  physician  or  a 
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qualified  agent  of  the  physician  is  able  to  ask  questions  of  the  female 
and  the  female  is  able  to  ask  questions  of  the  physician  or  the 
physician’s  qualified  agent.  If  in  the  medical  judgment  of  the  physi¬ 
cian  any  physical  examination,  tests,  or  other  information  subse¬ 
quently  provided  to  the  physician  requires  a  revision  of  the  informa¬ 
tion  previously  supplied  to  the  patient,  that  revised  information  shall 
be  communicated  to  the  patient  prior  to  the  performance  of  the 
abortion.  Nothing  in  this  Code  section  may  be  construed  to  preclude 
provision  of  required  information  in  a  language  understood  by  the 
patient  through  a  translator; 

(2)  The  female  is  informed,  by  telephone  or  in  person,  by  the 
physician  who  is  to  perform  the  abortion,  by  a  referring  physician,  or 
by  a  qualified  agent  of  the  physician  who  is  to  perform  the  abortion  at 
least  24  hours  before  the  abortion: 

(A)  That  medical  assistance  benefits  may  be  available  for  pre¬ 
natal  care,  childbirth,  and  neonatal  care; 

(B)  That  the  father  will  be  liable  pursuant  to  subsection  (a)  of 
Code  Section  19-7-49  to  assist  in  the  support  of  her  child; 

(C)  How  to  obtain  a  list  of  health  care  providers,  facilities,  and 
clinics  that  offer  to  perform  ultrasounds  free  of  charge;  such  list 
shall  be  arranged  geographically  and  shall  include  the  name, 
address,  hours  of  operation,  and  telephone  number  of  each  listed 
entity;  and 

(D)  That  she  has  the  right  to  review  the  printed  materials 
described  in  Code  Section  31-9A-4  and  that  these  materials  are 
available  on  a  state  sponsored  website  at  a  stated  website  address. 
The  physician  or  the  physician’s  qualified  agent  shall  orally  inform 
the  female  that  materials  have  been  provided  by  the  State  of 
Georgia  and  that  they  describe  the  unborn  child,  list  agencies  that 
offer  alternatives  to  abortion,  and  contain  information  on  fetal 
pain.  If  the  female  chooses  to  view  the  materials  other  than  on  the 
website,  they  shall  either  be  given  to  her  at  least  24  hours  before 
the  abortion  or  mailed  to  her  at  least  72  hours  before  the  abortion 
by  certified  mail,  restricted  delivery  to  addressee. 

The  information  required  by  this  paragraph  may  be  provided  by  a 
tape  recording  if  provision  is  made  to  record  or  otherwise  register 
specifically  whether  the  female  does  or  does  not  choose  to  review  the 
printed  materials  other  than  on  the  website; 

(3)  The  female  certifies  in  writing,  prior  to  the  abortion,  that  the 
information  described  in  paragraphs  (1)  and  (2)  of  this  Code  section 
has  been  furnished  her  and  that  she  has  been  informed  of  her 
opportunity  to  review  the  information  referred  to  in  subparagraph 
(D)  of  paragraph  (2)  of  this  Code  section; 


470 


31-9A-3 


WOMAN’S  RIGHT  TO  KNOW 


31-9A-3 


(4)  For  all  cases  in  which  an  ultrasound  is  performed  prior  to 
conducting  an  abortion  or  a  pre-abortion  screen: 

(A)  The  woman  shall  at  the  conclusion  of  the  ultrasound  be 
offered  the  opportunity  to  view  the  fetal  image  and  hear  the  fetal 
heartbeat.  The  active  ultrasound  image  shall  be  of  a  quality 
consistent  with  standard  medical  practice  in  the  community,  con¬ 
tain  the  dimensions  of  the  unborn  child,  and  accurately  portray  the 
presence  of  external  members  and  internal  organs,  including  but 
not  limited  to  the  heartbeat,  if  present  or  viewable,  of  the  unborn 
child.  The  auscultation  of  fetal  heart  tone  shall  be  of  a  quality 
consistent  with  standard  medical  practice  in  the  community;  and 

(B)  At  the  conclusion  of  these  actions  and  prior  to  the  abortion, 
the  female  certifies  in  writing  that: 

(i)  She  was  provided  the  opportunity  described  in  subpara¬ 
graph  (A)  of  this  paragraph; 

(ii)  Whether  or  not  she  elected  to  view  the  sonogram;  and 

(iii)  Whether  or  not  she  elected  to  listen  to  the  fetal  heartbeat, 
if  present;  and 

(5)  Prior  to  the  performance  of  the  abortion,  the  physician  who  is 
to  perform  the  abortion  or  the  physician’s  qualified  agent  receives  a 
copy  of  the  written  certifications  prescribed  by  paragraphs  (3)  and  (4) 
of  this  Code  section  and  retains  them  on  file  with  the  female’s  medical 
record  for  at  least  three  years  following  the  date  of  receipt.  (Code 
1981,  §  31-9A-3,  enacted  by  Ga.  L.  2005,  p.  1450,  §  6/HB  197;  Ga.  L. 
2007,  p.  299,  §  3/HB  147.) 

Editor’s  notes.  —  Ga.  L.  2007,  p.  299, 

§  1/HB  147,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Woman’s 
Ultrasound  Right  to  Know  Act.’” 

Ga.  L.  2007,  p.  299,  §  2/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “(a)  The  General  Assembly  finds 
that: 

“(1)  It  is  essential  to  the  psychological 
and  physical  well-being  of  a  woman  con¬ 
sidering  an  abortion  that  she  receive  com¬ 
plete  and  accurate  information  on  the 
reality  and  status  of  her  pregnancy  and  of 
her  unborn  child; 

“(2)  The  decision  to  abort  ‘is  an  impor¬ 
tant  and  often  a  stressful  one,  and  it  is 
desirable  and  imperative  that  it  be  made 
with  full  knowledge  of  its  nature  and 
consequences.’  Planned  Parenthood  v. 

Danforth,  428  U.S.  52,  67  (1976);  and 


“(3)  The  knowledgeable  exercise  of  a 
woman’s  decision  to  have  an  abortion  de¬ 
pends  on  the  extent  to  which  the  woman 
receives  sufficient  information  to  make  an 
informed  choice  between  two  alternatives: 
giving  birth  or  having  an  abortion. 

“(b)  Based  on  the  findings  in  subsection 
(a)  of  this  section,  it  is  the  purpose  of  this 
Act  to: 

“(1)  Ensure  that  every  woman  consid¬ 
ering  an  abortion  receive  complete  infor¬ 
mation  on  the  reality  and  status  of  her 
pregnancy  and  of  her  unborn  child  and 
that  every  woman  submitting  to  an  abor¬ 
tion  do  so  only  after  giving  her  voluntary 
and  informed  consent  to  the  abortion  pro¬ 
cedure; 

“(2)  Protect  unborn  children  from  a 
woman’s  uninformed  decision  to  have  an 
abortion; 

“(3)  Reduce  ‘the  risk  that  a  woman  may 
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elect  an  abortion,  only  to  discover  later, 
with  devastating  psychological  conse¬ 
quences,  that  her  decision  was  not  fully 
informed’  Planned  Parenthood  u.  Casey, 
505  U.S.  833,  882  (1992);  and 

“(4)  Adopt  the  construction  of  the  term 
‘medical  emergency’  accepted  by  the 
United  States  Supreme  Court  in  Planned 
Parenthood  v.  Casey,  505  U.S.  833  (1992).” 

Ga.  L.  2007,  p.  299,  §  7/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “Nothing  in  this  Act  shall  be  con¬ 
strued  as  creating  or  recognizing  a  right  to 


abortion.  It  is  not  the  intention  of  this  Act 
to  make  lawful  an  abortion  that  is  cur¬ 
rently  unlawful.” 

Ga.  L.  2007,  p.  299,  §  8/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  for  severability. 

Law  reviews.  —  For  article,  “Crimes 
and  Offenses,”  see  27  Ga.  St.  U.L.  Rev.  209 
(2011). 

For  note  on  2007  amendment  of  this 
Code  section,  see  24  Georgia  St.  U.L.  Rev. 
161  (2007). 


31-9A-4.  Information  to  be  made  available  by  the  Department  of 
Public  Health;  format  requirements;  availability;  re¬ 
quirements  for  website. 


(a)  The  Department  of  Public  Health  shall  cause  to  be  published  in 
English  and  in  each  language  which  is  the  primary  language  of  2 
percent  or  more  of  the  state’s  population  and  shall  cause  to  be  available 
on  the  state  website  provided  for  in  subsection  (d)  of  this  Code  section 
the  following  printed  materials  in  such  a  way  as  to  ensure  that  the 
information  is  easily  comprehensible: 

(1)  Geographically  indexed  materials  designed  to  inform  the  fe¬ 
male  of  public  and  private  agencies  and  services  available  to  assist  a 
female  through  pregnancy,  upon  childbirth,  and  while  the  child  is 
dependent,  including  adoption  agencies,  which  shall  include  a  com¬ 
prehensive  list  of  the  agencies  available,  a  description  of  the  services 
they  offer,  and  a  description  of  the  manner,  including  telephone 
numbers  and  website  addresses,  in  which  they  might  be  contacted  or, 
at  the  option  of  such  department,  printed  materials  including  a 
toll-free,  24  hour  telephone  number  which  may  be  called  to  obtain, 
orally  or  by  a  tape  recorded  message  tailored  to  the  ZIP  Code  entered 
by  the  caller,  such  a  list  and  description  of  agencies  in  the  locality  of 
the  caller  and  of  the  services  they  offer; 

(1.1)  Geographically  indexed  materials  designed  to  inform  the 
female  of  public  and  private  facilities  and  services  available  to  assist 
a  female  with  obtaining  an  ultrasound  which  shall  include  a  compre¬ 
hensive  list  of  the  facilities  available,  a  description  of  the  services 
they  offer,  and  a  description  of  the  manner,  including  telephone 
numbers  and  website  addresses,  in  which  they  might  be  contacted  or, 
at  the  option  of  such  department,  printed  materials  including  a 
toll-free,  24  hour  telephone  number  which  may  be  called  to  obtain, 
orally  or  by  a  tape  recorded  message  tailored  to  the  ZIP  Code  entered 
by  the  caller,  such  a  list  and  description  of  facilities  in  the  locality  of 
the  caller  and  of  the  services  they  offer; 
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(2)  Materials  designed  to  inform  the  female  of  the  probable  ana¬ 
tomical  and  physiological  characteristics  of  the  unborn  child  at 
two-week  gestational  increments  from  the  time  when  a  female  can  be 
known  to  be  pregnant  to  full  term,  including  any  relevant  informa¬ 
tion  on  the  possibility  of  the  unborn  child’s  survival  and  pictures 
representing  the  development  of  unborn  children  at  two-week  gesta¬ 
tional  increments,  provided  that  any  such  pictures  must  contain  the 
dimensions  of  the  fetus  and  must  be  factually  accurate  for  the  stage 
of  pregnancy  depicted.  The  materials  shall  be  objective, 
nonjudgmental,  and  designed  to  convey  only  factually  accurate 
scientific  information  about  the  unborn  child  at  the  various  gesta¬ 
tional  ages.  The  material  shall  also  contain  objective  information 
describing  the  methods  of  abortion  procedures  commonly  employed, 
the  medical  risks  commonly  associated  with  each  such  procedure,  the 
possible  detrimental  psychological  effects  of  abortion,  and  the  medi¬ 
cal  risks  commonly  associated  with  carrying  a  child  to  term;  and 

(3)  Materials  with  the  following  statement  concerning  unborn 
children  of  20  weeks’  or  more  gestational  age: 

“By  20  weeks’  gestation,  the  unborn  child  has  the  physical 
structures  necessary  to  experience  pain.  There  is  evidence  that 
by  20  weeks’  gestation  unborn  children  seek  to  evade  certain 
stimuli  in  a  manner  which  in  an  infant  or  an  adult  would  be 
interpreted  to  be  a  response  to  pain.  Anesthesia  is  routinely 
administered  to  unborn  children  who  are  20  weeks’  gestational 
age  or  older  who  undergo  prenatal  surgery.” 

The  materials  shall  be  objective,  nonjudgmental,  and  designed  to 
convey  only  accurate  scientific  information  about  the  unborn  child  at 
the  various  gestational  ages. 

(b)  The  materials  referred  to  in  subsection  (a)  of  this  Code  section 
shall  be  printed  in  a  typeface  large  enough  to  be  clearly  legible.  All 
pictures  and  print  appearing  on  the  website  shall  be  clearly  legible.  All 
information  and  pictures  shall  be  accessible  with  an  industry  standard 
browser,  requiring  no  additional  plug-ins. 

(c)  The  materials  required  under  this  Code  section  shall  be  available 
at  no  cost  from  the  Department  of  Public  Health  upon  request  and  in  a 
reasonably  appropriate  number  to  any  person,  facility,  or  hospital. 

(d)  The  Department  of  Public  Health  shall  develop  and  maintain  a 
secure  Internet  website  to  provide  the  information  described  in  this 
Code  section.  No  information  regarding  who  uses  the  website  shall  be 
collected  or  maintained.  The  Department  of  Public  Health  shall  moni¬ 
tor  the  website  on  a  weekly  basis  to  prevent  and  correct  tampering. 
(Code  1981,  §  31-9A-4,  enacted  by  Ga.  L.  2005,  p.  1450,  §  6/HB  197; 
Ga.  L.  2007,  p.  299,  §  4/HB  147;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga. 
L.  2011,  p.  705,  §  6-3/HB  214.) 
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The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  throughout  this  Code  section. 

Editor’s  notes.  —  Ga.  L.  2007,  p.  299, 

§  1/HB  147,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Woman’s 
Ultrasound  Right  to  Know  Act.’” 

Ga.  L.  2007,  p.  299,  §  2/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “(a)  The  General  Assembly  finds 
that: 

“(1)  It  is  essential  to  the  psychological 
and  physical  well-being  of  a  woman  con¬ 
sidering  an  abortion  that  she  receive  com¬ 
plete  and  accurate  information  on  the 
reality  and  status  of  her  pregnancy  and  of 
her  unborn  child; 

“(2)  The  decision  to  abort  ‘is  an  impor¬ 
tant  and  often  a  stressful  one,  and  it  is 
desirable  and  imperative  that  it  be  made 
with  full  knowledge  of  its  nature  and 
consequences.’  Planned  Parenthood  v. 
Danforth,  428  U.S.  52,  67  (1976);  and 

“(3)  The  knowledgeable  exercise  of  a 
woman’s  decision  to  have  an  abortion  de¬ 
pends  on  the  extent  to  which  the  woman 
receives  sufficient  information  to  make  an 
informed  choice  between  two  alternatives: 
giving  birth  or  having  an  abortion. 

“(b)  Based  on  the  findings  in  subsection 
(a)  of  this  section,  it  is  the  purpose  of  this 
Act  to: 

“(1)  Ensure  that  every  woman  consid¬ 


ering  an  abortion  receive  complete  infor¬ 
mation  on  the  reality  and  status  of  her 
pregnancy  and  of  her  unborn  child  and 
that  every  woman  submitting  to  an  abor¬ 
tion  do  so  only  after  giving  her  voluntary 
and  informed  consent  to  the  abortion  pro¬ 
cedure; 

“(2)  Protect  unborn  children  from  a 
woman’s  uninformed  decision  to  have  an 
abortion; 

“(3)  Reduce  ‘the  risk  that  a  woman  may 
elect  an  abortion,  only  to  discover  later, 
with  devastating  psychological  conse¬ 
quences,  that  her  decision  was  not  fully 
informed’  Planned  Parenthood  v.  Casey , 
505  U.S.  833,  882  (1992);  and 

“(4)  Adopt  the  construction  of  the  term 
‘medical  emergency’  accepted  by  the 
United  States  Supreme  Court  in  Planned 
Parenthood  v.  Casey ,  505  U.S.  833  (1992). 

Ga.  L.  2007,  p.  299,  §  7/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “Nothing  in  this  Act  shall  be  con¬ 
strued  as  creating  or  recognizing  a  right  to 
abortion.  It  is  not  the  intention  of  this  Act 
to  make  lawful  an  abortion  that  is  cur¬ 
rently  unlawful.” 

Ga.  L.  2007,  p.  299,  §  8/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  for  severability. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

For  note  on  2007  amendment  of  this 
Code  section,  see  24  Georgia  St.  U.L.  Rev. 
161  (2007). 


31-9A-5.  Requirements  in  case  of  medical  emergency. 

(a)  When  a  medical  emergency  compels  the  performance  of  an 
abortion,  the  physician  shall  inform  the  female  prior  to  the  abortion,  if 
medically  reasonable  and  prudent,  of  the  medical  indications  support¬ 
ing  the  physician’s  judgment  that  an  abortion  is  medically  necessary  to 
avert  her  death  or  that  a  24  hour  delay  will  create  serious  risk  of 
substantial  or  irreversible  impairment  of  a  major  bodily  function. 

(b)  Any  physician  who  complies  with  subsection  (a)  of  this  Code 
section  shall  not  be  held  civilly  liable  to  a  patient  for  failure  to  obtain 
informed  consent  to  an  abortion.  (Code  1981,  §  31-9A-5,  enacted  by  Ga. 
L.  2005,  p.  1450,  §  6/HB  197.) 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  1  Am.  Jur.  2d,  Abortion  C.J.S.  —  1  C.J.S.,  Abortion  and  Birth 
and  Birth  Control,  §§  30,  36.  Control,  §  8  et  seq. 

31-9A-6.  Reporting  requirements. 

(a)  The  Department  of  Public  Health  shall  prepare  a  reporting  form 
for  physicians  performing  abortions  in  a  health  facility  licensed  as  an 
abortion  facility  by  the  Department  of  Community  Health  containing  a 
reprint  of  this  chapter  and  listing: 

(1)  The  number  of  females  to  whom  the  physician  provided  the 
information  described  in  paragraph  (1)  of  Code  Section  31-9A-3;  of 
that  number,  the  number  to  whom  the  information  was  provided  by 
telephone  and  the  number  to  whom  the  information  was  provided  in 
person;  and  of  each  of  those  numbers,  the  number  to  whom  the 
information  was  provided  by  a  referring  physician  and  the  number  to 
whom  the  information  was  provided  by  a  physician  who  is  to  perform 
the  abortion; 

(2)  The  number  of  females  to  whom  the  physician  or  a  qualified 
agent  of  the  physician  provided  the  information  described  in  para¬ 
graph  (2)  of  Code  Section  31-9A-3;  of  that  number,  the  number  to 
whom  the  information  was  provided  by  telephone  and  the  number  to 
whom  the  information  was  provided  in  person;  of  each  of  those 
numbers,  the  number  to  whom  the  information  was  provided  by  a 
referring  physician  and  the  number  to  whom  the  information  was 
provided  by  a  physician  who  is  to  perform  the  abortion;  and  of  each  of 
those  numbers,  the  number  to  whom  the  information  was  provided  by 
the  physician  and  the  number  to  whom  the  information  was  provided 
by  a  qualified  agent  of  the  physician; 

(3)  The  number  of  females  who  availed  themselves  of  the  opportu¬ 
nity  to  obtain  a  copy  of  the  printed  information  described  in  Code 
Section  31-9A-4,  other  than  on  the  website,  and  the  number  who  did 
not;  and  of  each  of  those  numbers,  the  number  who,  to  the  best  of  the 
reporting  physician’s  information  and  belief,  went  on  to  obtain  the 
abortion;  and 

(4)  The  number  of  females  who  were  provided  the  opportunity  to 
view  the  fetal  image  and  hear  the  fetal  heartbeat;  of  that  number,  the 
number  who  elected  to  view  the  sonogram  and  the  number  who 
elected  to  listen  to  the  fetal  heartbeat,  if  present. 

(b)  The  Department  of  Public  Health  shall  ensure  that  copies  of  the 
reporting  forms  described  in  subsection  (a)  of  this  Code  section  are 
provided: 
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(1)  Not  later  than  September  7,  2005,  to  all  health  facilities 
licensed  as  an  abortion  facility  by  the  Department  of  Community 
Health; 

(2)  To  each  physician  licensed  or  who  subsequently  becomes  li¬ 
censed  to  practice  in  this  state,  at  the  same  time  as  official  notifica¬ 
tion  to  that  physician  that  the  physician  is  so  licensed;  and 

(3)  By  December  1  of  each  year,  other  than  the  calendar  year  in 
which  forms  are  distributed  in  accordance  with  paragraph  (1)  of  this 
subsection,  to  all  health  facilities  licensed  as  an  abortion  facility  by 
the  Department  of  Community  Health. 

(c)  By  February  28  of  each  year  following  a  calendar  year  in  any  part 
of  which  this  chapter  was  in  effect,  each  physician  who  provided,  or 
whose  qualified  agent  provided,  information  to  one  or  more  females  in 
accordance  with  Code  Section  31-9A-3  during  the  previous  calendar 
year  shall  submit  to  the  Department  of  Public  Health  a  copy  of  the  form 
described  in  subsection  (a)  of  this  Code  section  with  the  requested  data 
entered  accurately  and  completely. 

(d)  Nothing  in  this  Code  section  shall  be  construed  to  preclude  the 
voluntary  or  required  submission  of  other  reports  or  forms  regarding 
abortions. 

(e)  Reports  that  are  not  submitted  within  a  grace  period  of  30  days 
following  the  due  date  shall  be  subject  to  a  late  fee  of  $500.00  for  that 
period  and  the  same  fee  for  each  additional  30  day  period  or  portion  of 
a  30  day  period  the  reports  are  overdue.  Any  physician  required  to 
submit  a  report  in  accordance  with  this  Code  section  who  submits  an 
incomplete  report  or  fails  to  submit  a  report  for  more  than  one  year 
following  the  due  date  may,  in  an  action  brought  by  the  Department  of 
Public  Health,  be  directed  by  a  court  of  competent  jurisdiction  to  submit 
a  complete  report  within  a  period  stated  by  court  order  or  may  be 
subject  to  sanctions  for  civil  contempt. 

(f)  By  June  30  of  each  year,  the  Department  of  Public  Health  shall 
issue  a  public  report  providing  statistics  for  the  previous  calendar  year 
compiled  from  all  of  the  reports  covering  that  year  submitted  in 
accordance  with  this  Code  section  for  each  of  the  items  listed  in 
subsection  (a)  of  this  Code  section.  Each  report  shall  also  provide  the 
statistics  for  all  previous  calendar  years  adjusted  to  reflect  any  addi¬ 
tional  information  from  late  or  corrected  reports.  The  Department  of 
Public  Health  shall  ensure  that  none  of  the  information  included  in  the 
public  reports  could  reasonably  lead  to  the  identification  of  any  indi¬ 
vidual  who  provided  information  in  accordance  with  Code  Section 
31-9A-3  or  31-9A-4. 

(g)  The  Department  of  Public  Health  may,  by  regulation,  alter  the 
dates  established  by  subsection  (c)  or  (e)  of  this  Code  section  or 
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paragraph  (3)  of  subsection  (b)  of  this  Code  section  or  may  consolidate 
the  forms  or  reports  described  in  this  Code  section  with  other  forms  or 
reports  for  reasons  including,  but  not  limited  to,  achieving  administra¬ 
tive  convenience  or  fiscal  savings  or  reducing  the  burden  of  reporting 
requirements,  so  long  as  reporting  forms  are  sent  to  all  facilities 
licensed  as  an  abortion  facility  by  the  Department  of  Community 
Health  at  least  once  every  year  and  the  report  described  in  subsection 
(f )  of  this  Code  section  is  issued  at  least  once  every  year. 

(h)  The  Department  of  Public  Health  shall  ensure  that  the  names 
and  identities  of  the  physicians  filing  reports  under  this  chapter  shall 
remain  confidential.  The  names  and  identities  of  such  physicians  shall 
not  be  subject  to  Article  4  of  Chapter  18  of  Title  50.  (Code  1981, 
§  31-9A-6,  enacted  by  Ga.  L.  2005,  p.  1450,  §  6/HB  197;  Ga.  L.  2007,  p. 
299,  §  5/HB  147;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705, 


§  5-14/HB  214.) 

The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  at  the  beginning  of  subsection  (a), 
in  the  introductory  paragraph  of  subsec¬ 
tion  (b),  in  subsection  (c),  in  the  last  sen¬ 
tence  of  subsection  (e),  twice  in  subsection 
(f),  in  the  first  sentence  of  subsection  (g), 
and  in  the  first  sentence  of  subsection  (h). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2005,  “Not  later 
than  September  7,  2005,”  was  substituted 
for  “Within  120  days  after  this  chapter 
first  becomes  effective,”  in  paragraph 
(b)(1). 

Editor’s  notes.  —  Ga.  L.  2007,  p.  299, 
§  1/HB  147,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Woman’s 
Ultrasound  Right  to  Know  Act.’” 

Ga.  L.  2007,  p.  299,  §  2/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “(a)  The  General  Assembly  finds 
that: 

“(1)  It  is  essential  to  the  psychological 
and  physical  well-being  of  a  woman  con¬ 
sidering  an  abortion  that  she  receive  com¬ 
plete  and  accurate  information  on  the 
reality  and  status  of  her  pregnancy  and  of 
her  unborn  child; 

“(2)  The  decision  to  abort  ‘is  an  impor¬ 
tant  and  often  a  stressful  one,  and  it  is 
desirable  and  imperative  that  it  be  made 
with  full  knowledge  of  its  nature  and 
consequences  .'Planned,  Parenthood  v. 
Danforth,  428  U.S.  52,  67  (1976);  and 


“(3)  The  knowledgeable  exercise  of  a 
woman’s  decision  to  have  an  abortion  de¬ 
pends  on  the  extent  to  which  the  woman 
receives  sufficient  information  to  make  an 
informed  choice  between  two  alternatives: 
giving  birth  or  having  an  abortion. 

“(b)  Based  on  the  findings  in  subsection 
(a)  of  this  section,  it  is  the  purpose  of  this 
Act  to: 

“(1)  Ensure  that  every  woman  consid¬ 
ering  an  abortion  receive  complete  infor¬ 
mation  on  the  reality  and  status  of  her 
pregnancy  and  of  her  unborn  child  and 
that  every  woman  submitting  to  an  abor¬ 
tion  do  so  only  after  giving  her  voluntary 
and  informed  consent  to  the  abortion  pro¬ 
cedure; 

“(2)  Protect  unborn  children  from  a 
woman’s  uninformed  decision  to  have  an 
abortion; 

“(3)  Reduce  ‘the  risk  that  a  woman  may 
elect  an  abortion,  only  to  discover  later, 
with  devastating  psychological  conse¬ 
quences,  that  her  decision  was  not  fully 
informed’  Planned  Parenthood  v.  Casey, 
505  U.S.  833,  882  (1992);  and 

“(4)  Adopt  the  construction  of  the  term 
‘medical  emergency’  accepted  by  the 
United  States  Supreme  Court  in  Planned 
Parenthood  v.  Casey,  505  U.S.  833  (1992).” 

Ga.  L.  2007,  p.  299,  §  7/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “Nothing  in  this  Act  shall  be  con¬ 
strued  as  creating  or  recognizing  a  right  to 
abortion.  It  is  not  the  intention  of  this  Act 
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to  make  lawful  an  abortion  that  is  cur¬ 
rently  unlawful.” 

Ga.  L.  2007,  p.  299,  §  8/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  for  severability. 

Law  reviews.  —  For  article  on  the 


2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

For  note  on  2007  amendment  of  this 
Code  section,  see  24  Georgia  St.  U.L.  Rev. 
161  (2007). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  1  Am.  Jur.  2d,  Abortion 
and  Birth  Control,  §  74  et  seq. 

31-9A-6.1.  (For  effective  date,  see  note.)  Civil  and  professional 
penalties  for  violations;  prerequisites  for  seeking 
penalties. 


(a)  In  addition  to  whatever  remedies  are  available  under  the  com¬ 
mon  or  statutory  law  of  this  state,  failure  to  comply  with  the  require¬ 
ments  of  this  chapter  shall  be  reported  to  the  Georgia  Composite 
Medical  Board  for  disciplinary  action. 

(b)  (For  effective  date,  see  note.)  Any  plaintiff  seeking  relief  in  the 
form  of  civil  remedies  for  a  violation  of  Code  Section  31-9B-2  shall 
produce  clear  and  convincing  evidence  that  the  physician  determining 
the  probable  gestational  age  of  the  fetus  or  the  physician  whose 
determination  was  relied  upon  was  negligent  in  his  or  her  determina¬ 
tion. 

(c)  (For  effective  date,  see  note.)  Any  female  who  solicits  or  conspires 
to  solicit  an  abortion  who  makes  a  false  representation  of  her  age  or 
name  shall  not  have  standing  to  state  a  claim  against  any  party 
pursuant  to  this  chapter  or  Chapter  9B  of  this  title  nor  shall  any  agency 
or  instrumentality  of  the  state  consider  any  action  related  to  such 
claim.  (Code  1981,  §  31-9A-6.1,  enacted  by  Ga.  L.  2007,  p.  299,  §  6/HB 
147;  Ga.  L.  2009,  p.  859,  §  2/HB  509;  Ga.  L.  2012,  p.  575,  §  4/HB  954.) 


Delayed  effective  date.  —  This  Code 
section,  as  set  out  above,  becomes  effective 
January  1,  2013.  For  version  of  this  Code 
section  in  effect  until  January  1,  2013,  see 
the  2012  amendment  note. 

The  2012  amendment,  effective  May 
1,  2012,  for  purposes  of  promulgating 
rules  and  regulations  and  effective  for  all 
other  purposes  on  January  1,  2013,  desig¬ 
nated  the  existing  provisions  as  subsec¬ 
tion  (a)  and  added  subsections  (b)  and  (c). 

Editor’s  notes.  —  Ga.  L.  2007,  p.  299, 
§  1/HB  147,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Woman’s 
Ultrasound  Right  to  Know  Act.’” 


Ga.  L.  2007,  p.  299,  §  2/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “(a)  The  General  Assembly  finds 
that: 

“(1)  It  is  essential  to  the  psychological 
and  physical  well-being  of  a  woman  con¬ 
sidering  an  abortion  that  she  receive  com¬ 
plete  and  accurate  information  on  the 
reality  and  status  of  her  pregnancy  and  of 
her  unborn  child; 

“(2)  The  decision  to  abort  ‘is  an  impor¬ 
tant  and  often  a  stressful  one,  and  it  is 
desirable  and  imperative  that  it  be  made 
with  full  knowledge  of  its  nature  and 
consequences.’  Planned  Parenthood  v. 
Danforth,  428  U.S.  52,  67  (1976);  and 
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“(3)  The  knowledgeable  exercise  of  a 
woman’s  decision  to  have  an  abortion  de¬ 
pends  on  the  extent  to  which  the  woman 
receives  sufficient  information  to  make  an 
informed  choice  between  two  alternatives: 
giving  birth  or  having  an  abortion. 

“(b)  Based  on  the  findings  in  subsection 
(a)  of  this  section,  it  is  the  purpose  of  this 
Act  to: 

“(1)  Ensure  that  every  woman  consid¬ 
ering  an  abortion  receive  complete  infor¬ 
mation  on  the  reality  and  status  of  her 
pregnancy  and  of  her  unborn  child  and 
that  every  woman  submitting  to  an  abor¬ 
tion  do  so  only  after  giving  her  voluntary 
and  informed  consent  to  the  abortion  pro¬ 
cedure; 

“(2)  Protect  unborn  children  from  a 
woman’s  uninformed  decision  to  have  an 
abortion; 

“(3)  Reduce  The  risk  that  a  woman  may 
elect  an  abortion,  only  to  discover  later, 
with  devastating  psychological  conse¬ 
quences,  that  her  decision  was  not  fully 
informed’  Planned  Parenthood  v.  Casey, 
505  U.S.  833,  882  (1992);  and 

“(4)  Adopt  the  construction  of  the  term 
‘medical  emergency’  accepted  by  the 
United  States  Supreme  Court  in  Planned 
Parenthood  v.  Casey,  505  U.S.  833  (1992).” 

Ga.  L.  2007,  p.  299,  §  7/HB  147,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “Nothing  in  this  Act  shall  be  con¬ 
strued  as  creating  or  recognizing  a  right  to 
abortion.  It  is  not  the  intention  of  this  Act 
to  make  lawful  an  abortion  that  is  cur¬ 
rently  unlawful.” 

Ga.  L.  2007,  p.  299,  §  8/HB  147,  not 


codified  by  the  General  Assembly,  pro¬ 
vides  for  severability. 

Ga.  L.  2012,  p.  575,  §  1/HB  954,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “The  General  Assembly  makes 
the  following  findings: 

“(1)  At  least  by  20  weeks  after  fertiliza¬ 
tion  there  is  substantial  evidence  that  an 
unborn  child  has  the  physical  structures 
necessary  to  experience  pain; 

“(2)  There  is  substantial  evidence  that, 
by  20  weeks  after  fertilization,  unborn 
children  seek  to  evade  certain  stimuli  in  a 
manner  which  in  an  infant  or  an  adult 
would  be  interpreted  as  a  response  to 
pain; 

“(3)  Anesthesia  is  routinely  adminis¬ 
tered  to  unborn  children  who  have  devel¬ 
oped  20  weeks  or  more  past  fertilization 
who  undergo  prenatal  surgery; 

“(4)  Even  before  20  weeks  after  fertiliza¬ 
tion,  unborn  children  have  been  observed 
to  exhibit  hormonal  stress  responses  to 
painful  stimuli.  Such  responses  were  re¬ 
duced  when  pain  medication  was  admin¬ 
istered  directly  to  such  unborn  children; 

“(4.1)  Probable  gestational  age  is  an 
estimate  made  to  assume  the  closest  time 
to  which  the  fertilization  of  a  human 
ovum  occurred  and  does  not  purport  to  be 
an  exact  diagnosis  of  when  such  fertiliza¬ 
tion  occurred;  and 

“(5)  It  is  the  purpose  of  the  State  of 
Georgia  to  assert  a  compelling  state  inter¬ 
est  in  protecting  the  lives  of  unborn  chil¬ 
dren  from  the  stage  at  which  substantial 
medical  evidence  indicates  that  they  are 
capable  of  feeling  pain.” 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  1  Am.  Jur.  2d,  Abortion  C.J.S.  —  1  C.J.S.,  Abortion  and  Birth 
and  Birth  Control,  §§  103  et  seq.,  116  et  Control,  §  33  et  seq. 
seq. 

31-9A-7.  Preservation  of  patient  anonymity  in  civil  proceed¬ 
ings. 

In  any  civil  proceeding  or  action  relating  to  this  chapter  or  a  breach 
of  duty  under  this  chapter,  the  court  shall  rule  whether  the  anonymity 
of  any  female  upon  whom  an  abortion  has  been  performed  shall  be 
preserved  from  public  disclosure  if  she  does  not  give  her  consent  to  such 
disclosure.  The  court,  upon  motion  or  sua  sponte,  shall  make  such  a 
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ruling  and,  upon  determining  that  her  anonymity  should  be  preserved, 
shall  issue  orders  to  the  parties,  witnesses,  and  counsel  and  shall  direct 
the  sealing  of  the  record  and  exclusion  of  individuals  from  courtrooms 
or  hearing  rooms  to  the  extent  necessary  to  safeguard  her  identity  from 
public  disclosure.  Each  such  order  shall  be  accompanied  by  specific 
written  findings  explaining  why  the  anonymity  of  the  female  should  be 
preserved  from  public  disclosure,  why  the  order  is  essential  to  that  end, 
how  the  order  is  narrowly  tailored  to  serve  that  interest,  and  why  no 
reasonable  less  restrictive  alternative  exists.  This  Code  section  may  not 
be  construed  to  conceal  the  identity  of  the  plaintiff  or  of  witnesses  from 
the  defendant.  (Code  1981,  §  31-9A-7,  enacted  by  Ga.  L.  2005,  p.  1450, 
§  6/HB  197.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  1  Am.  Jur.  2d,  Abortion 
and  Birth  Control,  §  42. 

31-9A-8.  Severability. 

If  any  one  or  more  provisions,  Code  sections,  subsections,  sentences, 
clauses,  phrases,  or  words  of  this  chapter  or  the  application  thereof  to 
any  person  or  circumstance  is  found  to  be  unconstitutional,  the  same  is 
declared  to  be  severable,  and  the  balance  of  this  chapter  shall  remain 
effective  notwithstanding  such  unconstitutionality.  The  General  As¬ 
sembly  declares  that  it  would  have  enacted  this  chapter  and  each  Code 
section,  subsection,  sentence,  clause,  phrase,  or  word  thereof  irrespec¬ 
tive  of  the  fact  that  any  one  or  more  provisions,  Code  sections, 
subsections,  sentences,  clauses,  phrases,  or  words  would  be  declared 
unconstitutional.  (Code  1981,  §  31-9A-8,  enacted  by  Ga.  L.  2005,  p. 
1450,  §  6/HB  197.) 
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CHAPTER  9B 

PHYSICIAN’S  OBLIGATION  IN  PERFORMANCE  OF 

ABORTIONS 


Sec. 

31-9B-1.  (Effective  January  1,  2013) 
Definitions. 

31-9B-2.  (Effective  January  1,  2013)  Re¬ 
quirement  to  determine  proba¬ 
ble  gestational  age  of  unborn 
child. 


Sec. 

31-9B-3.  (Effective  January  1,  2013)  Re¬ 
quired  reporting  of  physicians 
and  departments;  confidential¬ 
ity;  failure  to  comply. 


Effective  date.  —  This  chapter  be¬ 
comes  effective  May  1,  2012,  for  purposes 
of  promulgating  rules  and  regulations  and 
for  all  other  purposes  is  effective  January 
1,  2013. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  575, 
§  1/HB  954,  not  codified  by  the  General 
Assembly,  provides  that:  “The  General  As¬ 
sembly  makes  the  following  findings: 

“(1)  At  least  by  20  weeks  after  fertiliza¬ 
tion  there  is  substantial  evidence  that  an 
unborn  child  has  the  physical  structures 
necessary  to  experience  pain; 

“(2)  There  is  substantial  evidence  that, 
by  20  weeks  after  fertilization,  unborn 
children  seek  to  evade  certain  stimuli  in  a 
manner  which  in  an  infant  or  an  adult 
would  be  interpreted  as  a  response  to 
pain; 

“(3)  Anesthesia  is  routinely  adminis¬ 
tered  to  unborn  children  who  have  devel¬ 


oped  20  weeks  or  more  past  fertilization 
who  undergo  prenatal  surgery; 

“(4)  Even  before  20  weeks  after  fertiliza¬ 
tion,  unborn  children  have  been  observed 
to  exhibit  hormonal  stress  responses  to 
painful  stimuli.  Such  responses  were  re¬ 
duced  when  pain  medication  was  admin¬ 
istered  directly  to  such  unborn  children; 

“(4.1)  Probable  gestational  age  is  an 
estimate  made  to  assume  the  closest  time 
to  which  the  fertilization  of  a  human 
ovum  occurred  and  does  not  purport  to  be 
an  exact  diagnosis  of  when  such  fertiliza¬ 
tion  occurred;  and 

“(5)  It  is  the  purpose  of  the  State  of 
Georgia  to  assert  a  compelling  state  inter¬ 
est  in  protecting  the  lives  of  unborn  chil¬ 
dren  from  the  stage  at  which  substantial 
medical  evidence  indicates  that  they  are 
capable  of  feeling  pain.” 


31-9B-1.  (Effective  January  1,  2013)  Definitions. 


As  used  in  this  chapter,  the  term: 

(1)  “Abortion”  has  the  meaning  provided  by  Code  Section  31-9A-2. 

(2)  “Medical  emergency”  has  the  meaning  provided  by  Code  Sec¬ 
tion  31-9A-2. 

(3)  “Medically  futile”  means  that,  in  reasonable  medical  judgment, 
the  unborn  child  has  a  profound  and  irremediable  congenital  or 
chromosomal  anomaly  that  is  incompatible  with  sustaining  life  after 
birth. 

(4)  “Physician”  has  the  meaning  provided  by  Code  Section  31-9A-2. 
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(5)  “Probable  gestational  age  of  the  unborn  child”  means  what  will, 
in  reasonable  medical  judgment  and  with  reasonable  probability,  be 
the  postfertilization  age  of  the  unborn  child  at  the  time  the  abortion 
is  planned  to  be  performed  or  induced,  as  dated  from  the  time  of 
fertilization  of  the  human  ovum. 

(6)  “Reasonable  medical  judgment”  means  a  medical  judgment 
that  would  be  made  by  a  reasonably  prudent  physician,  knowledge¬ 
able  about  the  case  and  the  treatment  possibilities  with  respect  to  the 
medical  conditions  involved. 

(7)  “Unborn  child”  has  the  meaning  provided  by  Code  Section 
31-9A-2.  (Code  1981,  §  31-9B-1,  enacted  by  Ga.  L.  2012,  p.  575, 
§  3/HB  954.) 

Code  Commission  notes.  —  Pursuant  section  (a)  designation  was  removed  as 
to  Code  Section  28-9-5,  in  2012,  the  sub-  there  was  not  a  subsection  (b). 

31-9B-2.  (Effective  January  1,  2013)  Requirement  to  determine 
probable  gestational  age  of  unborn  child. 

(a)  Except  in  the  case  of  a  medical  emergency  or  when  a  pregnancy 
is  diagnosed  as  medically  futile,  no  abortion  shall  be  performed  or 
attempted  to  be  performed  unless  the  physician  performing  it  has  first 
made  a  determination  of  the  probable  gestational  age  of  the  unborn 
child  or  relied  upon  such  a  determination  made  by  another  physician. 

(b)  Failure  by  any  physician  to  conform  to  any  requirement  of  this 
Code  section  constitutes  unprofessional  conduct  for  purposes  of  para¬ 
graph  (7)  of  subsection  (a)  of  Code  Section  43-34-8  relating  to  medical 
licensing  sanctions.  (Code  1981,  §  31-9B-2,  enacted  by  Ga.  L.  2012,  p. 
575,  §  3/HB  954.) 

31-9B-3.  (Effective  January  1,  2013)  Required  reporting  of  phy¬ 
sicians  and  departments;  confidentiality;  failure  to 
comply. 

(a)  Any  physician  who  performs  or  attempts  to  perform  an  abortion 
shall  report  to  the  department,  in  conjunction  with  the  reports  required 
under  Code  Section  31-9A-6  and  in  accordance  with  forms  and  rules  and 
regulations  adopted  and  promulgated  by  the  department: 

(1)  If  a  determination  of  probable  gestational  age  was  made,  the 
probable  gestational  age  determined  and  the  method  and  basis  of  the 
determination; 

(2)  If  a  determination  of  probable  gestational  age  was  not  made, 
the  basis  of  the  determination  that  a  medical  emergency  existed  or 
that  a  pregnancy  was  diagnosed  as  medically  futile; 
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(3)  If  the  probable  gestational  age  was  determined  to  be  20  or  more 
weeks,  the  basis  of  the  determination  that  the  pregnant  woman  had 
a  medically  futile  pregnancy  or  had  a  condition  which  so  complicated 
her  medical  condition  as  to  necessitate  the  termination  of  her 
pregnancy  to  avert  her  death  or  to  avert  serious  risk  of  substantial 
and  irreversible  physical  impairment  of  a  major  bodily  function,  or 
the  basis  of  the  determination  that  it  was  necessary  to  preserve  the 
life  of  an  unborn  child;  and 

(4)  The  method  used  for  the  abortion  and,  in  the  case  of  an  abortion 
performed  when  the  probable  gestational  age  was  determined  to  be 
20  or  more  weeks,  whether  the  method  of  abortion  used  was  one  that, 
in  reasonable  medical  judgment,  provided  the  best  opportunity  for 
the  unborn  child  to  survive  or,  if  such  a  method  was  not  used,  the 
basis  of  the  determination  that  the  pregnancy  was  medically  futile  or 
that  termination  of  the  pregnancy  in  that  manner  would  pose  a 
greater  risk  either  of  the  death  of  the  pregnant  woman  or  of  the 
substantial  and  irreversible  physical  impairment  of  a  major  bodily 
function  of  the  pregnant  woman  than  would  other  available  methods. 

(b)  By  June  30  of  each  year,  the  department  shall  issue  a  public 
report  providing  statistics  for  the  previous  calendar  year  compiled  from 
all  of  the  reports  covering  that  year  submitted  in  accordance  with  this 
Code  section  for  each  of  the  items  listed  in  subsection  (a)  of  this  Code 
section.  Each  such  report  shall  also  provide  the  statistics  for  all 
previous  calendar  years  during  which  this  Code  section  was  in  effect, 
adjusted  to  reflect  any  additional  information  from  late  or  corrected 
reports.  The  department  shall  take  care  to  ensure  that  none  of  the 
information  included  in  the  public  reports  could  reasonably  lead  to  the 
identification  of  any  pregnant  woman  upon  whom  an  abortion  was 
performed. 

(c)  The  department  shall  ensure  that  the  names  and  identities  of  the 
physicians  filing  reports  under  this  chapter  shall  remain  confidential. 
The  names  and  identities  of  such  physicians  shall  not  be  subject  to 
Article  4  of  Chapter  18  of  Title  50. 

(d)  Any  physician  who  fails  to  submit  a  report  by  the  end  of  the  grace 
period  of  30  days  following  the  due  date  shall  be  subject  to  sanctions  as 
specified  in  subsection  (e)  of  Code  Section  31-9A-6. 

(e)  The  department  shall  adopt  such  rules  and  regulations  as  are 
reasonable  and  necessary  to  implement  the  provisions  of  this  Code 
section.  (Code  1981,  §  31-9B-3,  enacted  by  Ga.  L.  2012,  p.  575,  §  3/HB 
954.) 
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CHAPTER  10 


VITAL  RECORDS 


Definitions. 

Maintenance  and  operation  of 
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tem. 

Rules  and  regulations. 
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trar  of  vital  records. 
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and  paternity  orders. 
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mation  and  paternity  orders 
to  state  registrar. 
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termination. 

Death  certificate;  filing;  med¬ 
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State  registration  of  death 
certificates;  certified  copies; 
certificates  of  record. 
Registration  of  spontaneous 
fetal  deaths. 
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Permits  for  disposition,  disin¬ 
terment,  and  reinterment. 
Record  of  marriage  licenses. 
Record  of  divorces,  dissolu¬ 
tions,  and  annulments. 
Amendment  of  certificates  or 
reports. 

Preservation  or  disposition  of 
vital  records;  certified  repro¬ 
ductions;  preserved  originals 
and  authorized  reproductions 
as  property  of  department. 
Disclosure  of  information  con¬ 
tained  in  vital  records;  trans¬ 
fer  of  records  to  State  Ar¬ 
chives. 

(Effective  until  January  1, 
2013.  See  note.)  Certified  cop¬ 
ies  of  vital  records;  issuance; 
evidentiary  effect;  use  for  sta¬ 
tistical  purposes;  transmittal 
of  records  out  of  state;  use  for 
commercial  or  speculative 
purposes. 

(Effective  January  1,  2013. 
See  note.)  Certified  copies  of 
vital  records;  issuance;  use  for 
statistical  purposes;  trans¬ 
mittal  of  records  out  of  state; 
use  for  commercial  or  specu¬ 
lative  purposes. 

Fees  for  copies  or  services. 
Institutions  to  keep  vital  re¬ 
cords. 

Privileged  nature  of  disclo¬ 
sures;  notification  of  local  reg¬ 
istrar  of  institutional  deaths 
and  fetal  deaths;  notification 
of  board  of  voting  registrars  of 
adult  deaths. 
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Sec. 

31-10-30.  Posting  facts  of  death  to  birth 
certificates. 

31-10-31.  Penalties. 


Sec. 

31-10-32.  Extension  of  periods  for  filing 
of  certificates  or  reports. 
31-10-33.  Procedure  for  stillbirth. 


Cross  references.  —  Replacement  of 
licenses,  state  identification  cards,  and 
other  documents  during  periods  of  natural 
disaster,  §  50-1-9. 

Editor’s  notes.  —  Ga.  L.  1982,  p.  723, 
§  2,  effective  November  1,  1982,  rewrote 
this  chapter,  amending,  renumbering,  and 
repealing  the  Code  sections  therein.  See 
the  history  lines  to  determine,  where  ap¬ 
plicable,  the  former  Code  section  num¬ 
bers. 

The  former  chapter  consisted  of  Code 
Sections  31-10-1  through  31-10-75.  Those 
Code  sections  which  were  repealed  were 
based  on  Ga.  L.  1914,  p.  157,  §§  3,  4;  Ga. 


L.  1927,  p.  353,  §§  3,  4;  Ga.  L.  1931,  p.  7, 
§§  16,  17;  Ga.  L.  1933,  p.  7,  §  1;  Ga.  L. 
1945,  p.  236,  §§  1,  5,  6;  Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  140,  §  2;  Ga.  L.  1964,  p. 
499,  §  1  and  Ga.  L.  1981,  p.  1456,  §  1. 

Administrative  rules  and  regula¬ 
tions.  —  Vital  records,  Official  Compila¬ 
tion  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Human 
Resources  (now  the  Department  of  Com¬ 
munity  Health  for  these  purposes),  Chap¬ 
ter  290-1-3. 

Law  reviews.  —  For  note  on  1991 
amendments  to  this  chapter,  see  8  Ga.  St. 
U.L.  Rev.  81  (1992). 


JUDICIAL  DECISIONS 


It  was  never  intended  that  former 
Code  1933,  §  88-1202  should  repeal 
provisions  of  former  Code  1933, 
§  38-303.  Stewart  v.  State,  72  Ga.  App. 
308,  33  S.E.2d  744  (1945). 

Law  was  not  intended  to  preclude 
parents  from  testifying  as  to  ages  of 


their  children.  Stewart  v.  State,  72  Ga. 
App.  308,  33  S.E.2d  744  (1945). 

Cited  in  Evans  v.  DeKalb  County  Hosp. 
Auth.,  154  Ga.  App.  17,  267  S.E.2d  319 
(1980);  Porter  v.  Calhoun  County,  162  Ga. 
App.  839,  293  S.E.2d  4  (1982). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


For  discussion  of  new  and  cor¬ 
rected  birth  certificates  for  children 
adopted  or  legitimated  outside  of 
Georgia,  see  1980  Op.  Att’y  Gen.  No. 
80-58. 


Naturopath  is  not  authorized  to 
sign  a  death  certificate.  1957  Op.  Att’y 
Gen.  p.  339. 


31-10-1.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Commissioner”  means  the  commissioner  of  public  health. 

(2)  “Dead  body”  means  a  human  body  or  such  parts  of  such  human 
body  from  the  condition  of  which  it  reasonably  may  be  concluded  that 
death  recently  occurred. 

(3)  “Department”  means  the  Department  of  Public  Health. 

(4)  “Fetal  death”  means  death  prior  to  the  complete  expulsion  or 
extraction  from  its  mother  of  a  product  of  human  conception,  irre- 


485 


31-10-1 


HEALTH 


31-10-1 


spective  of  the  duration  of  pregnancy;  the  death  is  indicated  by  the 
fact  that  after  such  expulsion  or  extraction  the  fetus  does  not  breathe 
or  show  any  other  evidence  of  life  such  as  beating  of  the  heart, 
pulsation  of  the  umbilical  cord,  or  definite  movement  of  voluntary 

muscles. 

(5)  “File”  means  the  presentation  of  a  vital  record  provided  for  m 
this  chapter  for  registration  by  the  State  Office  of  Vital  Records. 

(6)  “Final  disposition”  means  the  burial,  interment,  cremation, 
removal  from  the  state,  or  other  authorized  disposition  of  a  dead  body 
or  fetus. 

(7)  “Induced  termination  of  pregnancy”  means  the  purposeful 
interruption  of  pregnancy  with  the  intention  other  than  to  produce  a 
live-born  infant  or  to  remove  a  dead  fetus  and  which  does  not  result 
in  a  live  birth. 

(8)  “Institution”  means  any  establishment,  public  or  private,  which 
provides  in-patient  or  out-patient  medical,  surgical,  or  diagnostic 
care  or  treatment  or  nursing,  custodial,  or  domiciliary  care,  or  to 
which  persons  are  committed  by  law. 

(9)  “Live  birth”  means  the  complete  expulsion  or  extraction  from 
its  mother  of  a  product  of  human  conception,  irrespective  of  the 
duration  of  pregnancy,  which,  after  such  expulsion  or  extraction, 
breathes,  or  shows  any  other  evidence  of  life  such  as  beating  of  the 
heart,  pulsation  of  the  umbilical  cord,  or  definite  movement  of 
voluntary  muscles,  whether  or  not  the  umbilical  cord  has  been  cut  or 
the  placenta  is  attached. 

(10)  “Local  custodian”  means  the  person  appointed  by  the  state 
registrar  to  maintain  and  certify  the  local  records  of  birth  and  death. 

(11)  “Local  registrar”  means  the  person  appointed  by  the  state 
registrar  to  collect  and  transmit  to  the  department  certificates  of 
birth,  death,  fetal  death,  and  any  other  reports  required  by  this 
chapter. 

(12)  “Physician”  means  a  person  authorized  or  licensed  to  practice 
medicine  or  osteopathy  pursuant  to  Chapter  34  of  Title  43. 

(13)  “Registration”  means  the  acceptance  by  the  State  Office  of 
Vital  Records  and  the  incorporation  of  vital  records  provided  for  in 
this  chapter  into  the  vital  records  registration  system. 

(14)  “Special  abstracting  agent”  means  the  person  appointed  by 
the  state  registrar  to  examine  and  abstract  evidence  and  submit  such 
information  to  the  department  in  order  to  file  delayed  certificates  of 
birth  or  amend  certificates  of  birth. 
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(15)  Spontaneous  fetal  death”  means  the  expulsion  or  extraction 
of  a  product  of  human  conception  resulting  in  other  than  a  live  birth 
and  which  is  not  an  induced  termination  of  pregnancy. 

(16)  “State  registrar”  means  the  person  responsible  for  the  State 
Office  of  Vital  Records  and  the  state  vital  records  registration  system. 

(17)  “Stillbirth”  or  “stillborn”  means  an  unintended,  intrauterine 
fetal  death  after  a  gestational  age  of  not  less  than  20  completed  weeks 
or  of  a  fetus  with  a  weight  of  350  grams  or  more. 

(18)  “Vital  records”  means  certificates  or  reports  of  birth,  death, 
marriage,  divorce,  dissolution  of  marriage,  or  annulment  and  data 
related  thereto. 

(19)  Vital  records  registration  system”  means  the  registration, 
collection,  preservation,  amendment,  and  certification  of  vital  re¬ 
cords;  the  collection  of  other  reports  required  by  this  chapter;  and 
activities  related  thereto  including  the  tabulation,  analysis,  and  print 
or  electronic  publication  of  vital  statistics. 

(20)  “Vital  statistics”  means  the  data  derived  from  certificates  and 
reports  of  birth,  death,  spontaneous  fetal  death,  induced  termination 
of  pregnancy,  marriage,  divorce,  dissolution  of  marriage,  or  annul¬ 
ment  and  related  reports.  (Ga.  L.  1945,  p.  236,  §  2;  Ga.  L.  1952,  p. 
208,  §  1;  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  140,  §  1;  Code  1933, 
§  88-1702,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code  1933,  §  88-1701, 
enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-2;  Code  1981, 
§  31-10-1,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  2004,  p.  477, 
§  1;  Ga.  L.  2008,  p.  585,  §  2/SB  381;  Ga.  L.  2009,  p.  453,  §§  1-4, 
1-6/HB  228;  Ga.  L.  2010,  p.  838,  §  ll/SB  388;  Ga.  L.  2011,  p.  705, 
§§  6-3,  6-5/HB  214.) 


The  2010  amendment,  effective  June 
3,  2010,  inserted  “print  or  electronic”  near 
the  end  of  paragraph  (19). 

The  2011  amendment,  effective  July 
1,  2011,  substituted  “commissioner  of  pub¬ 
lic  health”  for  “commissioner  of  commu¬ 
nity  health”  in  paragraph  (1);  and  substi¬ 
tuted  “Department  of  Public  Health”  for 
“Department  of  Community  Health”  in 
paragraph  (3). 


Editor’s  notes.  —  Ga.  L.  2008,  p.  585, 
§  1/SB  381,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘No  Heart¬ 
beat  Act.’” 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


RESEARCH  REFERENCES 


ALR.  —  Who  is  a  physician  or  surgeon 
within  statute  in  relation  to  vital  statis¬ 
tics,  8  ALR  1070. 
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31-10-2.  Maintenance  and  operation  of  vital  records  registra¬ 
tion  system. 

There  is  hereby  established  within  the  department  the  State  Office  of 
Vital  Records  which  shall  maintain  and  operate  the  state’s  official  vital 
records  registration  system.  The  system  shall  be  in  effect  in  all  areas  of 
the  state,  and  the  State  Office  of  Vital  Records  shall  provide  for  proper 
administration  of  the  system  and  preservation  of  its  records.  (Code 
1933,  §  88-1702,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981, 
§  31-10-2,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  2004,  p.  477,  §  2.) 

31-10-3.  Rules  and  regulations. 

The  department  is  authorized  to  adopt,  amend,  and  repeal  rules  and 
regulations  for  the  purpose  of  carrying  out  the  provisions  of  this 
chapter.  (Code  1933,  §  88-1703,  enacted  by  Ga.  L.  1982,  p.  723,  §  1; 
Code  1981,  §  31-10-3,  enacted  by  Ga.  L.  1982,  p.  723,  §  2.) 

31-10-4.  Appointment  of  state  registrar  of  vital  records. 


The  commissioner  shall  appoint  the  state  registrar  of  vital  records, 
hereinafter  referred  to  as  “state  registrar,”  subject  to  the  rules  and 
regulations  of  the  State  Personnel  Board,  classified  service.  (Code  1933, 
§  88-1704,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-4, 
enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  2009,  p.  745,  §  2/SB  97;  Ga. 
L.  2012,  p.  446,  §  2-41/HB  642.) 


The  2012  amendment,  effective  July 
1,  2012,  substituted  “State  Personnel 
Board”  for  “State  Personnel  Administra¬ 
tion”  in  this  Code  section. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  446, 
§  3-1/HB  642,  not  codified  by  the  General 
Assembly,  provides  that:  “Personnel, 
equipment,  and  facilities  that  were  as¬ 
signed  to  the  State  Personnel  Administra¬ 
tion  as  of  June  30,  2012,  shall  be  trans¬ 


ferred  to  the  Department  of 
Administrative  Services  on  the  effective 
date  of  this  Act.”  This  Act  became  effective 
July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 


JUDICIAL  DECISIONS 


Cited  in  Porter  v.  Calhoun  County,  250 
Ga.  566,  300  S.E.2d  143  (1983). 


31-10-5.  Duties  and  powers  of  state  registrar;  delegation  of 
functions  and  duties. 


(a)  The  state  registrar  shall: 
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(1)  Administer  and  enforce  the  provisions  of  this  chapter  and  the 
rules  and  regulations  issued  under  this  chapter  and  issue  instruc¬ 
tions  for  the  efficient  administration  of  the  State  Office  of  Vital 
Records; 

(2)  Direct  and  supervise  the  State  Office  of  Vital  Records  and  be 
custodian  of  its  records; 

(3)  Direct,  supervise,  and  control  the  activities  of  all  persons  when 
they  are  engaged  in  activities  pertaining  to  the  operation  of  the  State 
Office  of  Vital  Records; 

(4)  Conduct  training  programs  to  promote  uniformity  of  policy  and 
procedures  throughout  the  state  in  matters  pertaining  to  the  State 
Office  of  Vital  Records; 

(5)  Prescribe,  furnish,  and  distribute  such  forms  as  are  required  by 
this  chapter  and  the  rules  and  regulations  issued  under  this  chapter 
or  prescribe  such  other  means  for  transmission  of  data  as  will 
accomplish  the  purpose  of  complete  and  accurate  reporting  and 
registration; 

(6)  Prepare  and  publish  in  print  or  electronically  reports  of  vital 
statistics  of  this  state  and  such  other  reports  as  may  be  required  by 
the  department;  and 

(7)  Provide  to  local  health  agencies  copies  of  or  data  derived  from 
certificates  and  reports  required  under  this  chapter,  as  the  state 
registrar  shall  determine  are  necessary  for  local  health  planning  and 
program  activities.  The  state  registrar  shall  establish  a  schedule  with 
each  local  health  agency  for  transmittal  of  the  copies  or  data.  The 
copies  or  data  shall  remain  the  property  of  the  department,  and  the 
uses  which  may  be  made  of  them  shall  be  governed  by  the  state 
registrar. 

(b)  The  state  registrar  may  establish  or  designate  offices  in  the  state 
to  aid  in  the  efficient  administration  of  the  State  Office  of  Vital  Records. 

(c)  The  state  registrar  may  delegate  such  functions  and  duties  vested 
in  the  state  registrar  to  employees  of  the  State  Office  of  Vital  Records 
and  to  employees  of  any  office  established  or  designated  under  subsec¬ 
tion  (b)  of  this  Code  section.  (Code  1933,  §  88-1703,  enacted  by  Ga.  L. 
1964,  p.499,  §  1;  Code  1933,  §  88-1705,  enacted  by  Ga.  L.  1982,  p.  723, 
§  1;  Code  1981,  §  31-10-3;  Code  1981,  §  31-10-5,  enacted  by  Ga.  L. 
1982,  p.  723,  §  2;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  2004,  p.  477,  §  3;  Ga. 
L.  2010,  p.  838,  §  10/SB  388.) 

The  2010  amendment,  effective  June 
3,  2010,  inserted  “in  print  or  electroni¬ 
cally”  in  paragraph  (a)(6). 


489 


31-10-5 


HEALTH 


31-10-6 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Validity  of  racial  designations  on  documents  but  federal  law  affirmatively 
birth  certificates  and  other  official  mandates  use  of  racial  designations  in 
documents.  —  State  of  the  law  is  such  as  certain  areas.  1971  Op.  Att’y  Gen.  No. 
not  only  to  permit  use  of  racial  designa-  71-135. 
tions  on  birth  certificates  and  other  official 


31-10-6.  Local  registrars,  local  custodians,  special  abstracting 
agents,  and  deputies;  appointment;  duties. 

(a)  The  state  registrar  may  appoint  a  local  registrar  and  local 
custodian  for  each  county  and  a  special  abstracting  agent  as  necessary. 
Appointees  must  meet  the  qualifications  and  perform  the  duties  re¬ 
quired  by  this  chapter  and  regulations  of  the  department.  The  state 
registrar  may  appoint  local  deputy  registrars  as  necessary.  A  local 
registrar,  subject  to  the  approval  of  the  state  registrar,  may  appoint  a 
deputy  or  deputies.  A  local  custodian,  subject  to  the  approval  of  the 
state  registrar,  may  appoint  a  clerk  or  clerks  of  records. 

(b)  Local  registrars  shall  collect  and  receive  vital  records,  review 
them  for  accuracy  and  completeness,  and  keep  and  submit  other  reports 
as  may  be  required  by  the  department. 

(c)  Local  custodians  shall  file,  record,  and  preserve  copies  of  vital 
records  and  issue  certified  copies  provided  for  by  law. 

(d)  Special  abstracting  agents  shall  examine  evidence,  abstract  evi¬ 
dence  onto  prescribed  forms,  and  submit  such  completed  forms  to  the 
State  Office  of  Vital  Records  for  the  filing  of  delayed  certificates  of  birth 
or  the  amendment  of  certificates  of  live  birth.  (Ga.  L.  1914,  p.  157,  §  18; 
Ga.  L.  1927,  p.  353,  §  18;  Ga.  L.  1931,  p.  7,  §§  16,  17;  Ga.  L.  1933,  p.  7, 
§  1;  Code  1933,  §  88-1210;  Code  1933,  §  88-1706,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Code  1981,  §  31-10-6;  Ga.  L.  1982,  p.  723,  §§  1,  2;  Ga. 
L.  2004,  p.  477,  §§  4,  11.) 

JUDICIAL  DECISIONS 


Cited  in  Ward  v.  Ward,  115  Ga.  App.  Calhoun  County,  250  Ga.  566,  300  S.E.2d 
778,  156  S.E.2d  210  (1967);  Porter  v.  143  (1983). 

RESEARCH  REFERENCES 


C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  74. 
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31-10-7.  Form  of  certificates  and  reports;  date  received  for 
registration  required;  filing  or  registration  of  informa¬ 
tion  by  photographic,  electronic,  or  other  means. 

(a)  In  order  to  promote  and  maintain  nation-wide  uniformity  in  the 
system  of  vital  records,  the  forms  of  certificates  and  reports  required  by 
this  chapter,  or  by  regulations  adopted  under  this  chapter,  shall  include 
as  a  minimum  the  items  recommended  by  the  federal  agency  responsi¬ 
ble  for  national  vital  records  and  statistics. 

(b)  Each  certificate,  report,  and  other  document  required  by  this 
chapter  shall  be  on  a  form  or  in  a  format  prescribed  by  the  state 
registrar. 

(c)  All  vital  records  shall  contain  the  date  received  for  registration. 

(d)  Information  required  in  certificates  or  reports  authorized  by  this 
chapter  may  be  filed  and  registered  by  photographic,  electronic,  or  other 
means  as  prescribed  by  the  state  registrar.  (Ga.  L.  1914,  p.  157,  §  17; 
Ga.  L.  1927,  p.  353,  §  17;  Ga.  L.  1931,  p.  7,  §§  16,  17;  Ga.  L.  1933,  p.  7, 
§  1;  Code  1933,  §  88-1207;  Code  1933,  §  88-1708,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Code  1933,  §  88-1707,  enacted  by  Ga.  L.  1982,  p.  723, 
§  1;  Code  1981,  §  31-10-8;  Code  1981,  §  31-10-7,  enacted  by  Ga.  L. 
1982,  p.  723,  §  2;  Ga.  L.  1991,  p.  94,  §  31.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Validity  of  racial  designations  on  documents  but  federal  law  affirmatively 
birth  certificates  and  other  official  mandates  use  of  racial  designations  in 
documents.  —  State  of  the  law  is  such  as  certain  areas.  1971  Op.  Att’y  Gen.  No. 
not  only  to  permit  use  of  racial  designa-  71-135. 
tions  on  birth  certificates  and  other  official 

31-10-8.  Certification  to  county  treasurers  of  birth  and  death 
certificates  and  spontaneous  fetal  death  reports  filed; 
fees. 

(a)  The  local  registrar  shall  certify  to  the  treasurer  of  the  county  each 
month  the  number  of  birth  and  death  certificates  and  spontaneous  fetal 
death  reports  filed  with  the  state  office  of  vital  records  with  respect  to 
the  treasurer’s  county  and  the  amount  due.  Upon  certification,  any  fees 
due  shall  be  paid  by  the  county  treasurer  out  of  the  general  fund  of  the 
county. 

(b)  Each  local  registrar  shall  receive  from  the  county  treasurer  the 
sum  of  $2.00  for  each  complete  certificate  of  birth,  death,  or  spontane¬ 
ous  fetal  death  report  which  occurred  in  that  local  registrar’s  county 
and  is  personally  signed  by  that  local  registrar  within  the  time 
prescribed  by  this  chapter.  A  fee  of  50<i!  shall  be  paid  for  certificates  or 
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reports  filed  after  the  limits  shown  in  this  chapter  except  as  noted  by 
regulations  adopted  by  the  department. 

(c)  The  local  custodian  of  vital  records  shall  be  paid  a  fee  of  $1.00  for 
each  birth  and  death  certificate  properly  recorded  and  indexed.  Said  fee 
shall  be  paid  from  county  funds  by  the  county  treasurer. 

(d)  Special  abstractors  shall  be  paid  a  fee  of  $2.00  for  the  complete 
filing  of  an  abstract  of  evidence  for  a  delayed  certificate  of  birth  or  an 
amendment  to  a  certificate  of  live  birth  which  originates  in  the 
abstractor’s  county.  Said  fee  shall  be  paid  from  county  funds  by  the 
county  treasurer. 

(e)  Notwithstanding  any  other  provision  of  this  Code  section,  in 
counties  where  the  local  registrar  or  local  custodian  of  vital  records  or 
special  abstracting  agent  are  employees  of  the  county  board  of  health, 
fees  payable  under  this  subsection  shall  be  paid  to  the  county  health 
department  monthly.  (Ga.  L.  1914,  p.  157,  §  19;  Ga.  L.  1927,  p.  353, 
§  19;  Code  1933,  §  88-1211;  Ga.  L.  1945,  p.  236,  §  32;  Code  1933, 
§  88-1707,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1975,  p.  1179, 
§  1;  Code  1933,  §  88-1708,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code 
1981,  §  31-10-7;  Code  1981,  §  31-10-8,  enacted  by  Ga.  L.  1982,  p.  723, 
§  2;  Ga.  L.  1991,  p.  669,  §  1.) 


JUDICIAL  DECISIONS 


Employees  of  county  board  of 
health  sole  exception  to  general  rule. 

—  Sole  exception  for  employees  of  the 
county  board  of  health  from  the  general 
rule  that  local  custodians  shall  keep  their 
fees  clearly  infers  that  the  General  As¬ 
sembly  meant  to  include  other  custodians 
in  the  general  rule,  notwithstanding  any 
other  offices  the  employees  might  have 
held.  Porter  v.  Calhoun  County,  250  Ga. 
566,  300  S.E.2d  143  (1983)  (construing 
former  similar  provisions). 


Retention  of  fees  by  judge  and  cus¬ 
todian.  —  One  who  is  both  the  probate 
judge  and  custodian  of  vital  records  of  a 
county  is  entitled  to  keep  fees  paid  to  the 
person  as  custodian  of  vital  records,  and 
the  county  is  not  entitled  to  such  fees. 
Porter  v.  Calhoun  County,  250  Ga.  566, 
300  S.E.2d  143  (1983)  (construing  former 
similar  provisions). 


31-10-9.  Registration  of  births. 

(<i)  A  certificate  of  birth  for  each  live  birth  which  occurs  in  this  state 
shall  be  filed  with  the  State  Office  of  Vital  Records  within  five  days  after 
such  birth  and  filed  in  accordance  with  this  Code  section  and  regula¬ 
tions  of  the  department. 

(b)  When  a  birth  occurs  in  an  institution  or  en  route  thereto,  the 
person  in  charge  of  such  institution  or  that  person’s  designated  repre¬ 
sentative  shall  obtain  the  personal  data,  prepare  the  birth  certificate, 
certify,  either  by  signature  or  by  an  electronic  process  established  or 
approved  by  the  State  Office  of  Vital  Records,  that  the  child  was  born 
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alive  at  the  place  and  time  and  on  the  date  stated  and  file  the  certificate 
with  the  State  Office  of  Vital  Records.  The  physician  or  other  person  in 
attendance  shall  provide  the  medical  information  required  by  the 
certificate  within  72  hours  after  the  birth  occurs. 

(c)  Except  as  provided  in  subsection  (b)  of  this  Code  section,  when  a 
birth  occurs  outside  an  institution,  the  certificate  shall  be  prepared  and 
filed  by  one  of  the  following  in  the  indicated  order  of  priority: 

(1)  The  physician  or  certified  nurse  midwife  in  attendance  at  or 
immediately  after  the  birth;  or  in  the  absence  of  such  person: 

(2)  Any  other  person  in  attendance  at  or  immediately  after  the 
birth;  or  in  the  absence  of  such  a  person: 

(3)  The  father  or  the  mother;  or  in  the  absence  of  the  father  and 
inability  of  the  mother: 

(4)  The  person  in  charge  of  the  premises  where  the  birth  occurred. 

(d)  When  a  birth  occurs  on  a  moving  conveyance  within  the  United 
States  and  the  child  is  first  removed  from  the  conveyance  in  this  state, 
the  birth  shall  be  registered  in  this  state  and  the  place  where  it  is  first 
removed  shall  be  considered  the  place  of  birth.  When  a  birth  occurs  on 
a  moving  conveyance  while  in  international  waters  or  airspace  or  in  a 
foreign  country  or  its  airspace  and  the  child  is  first  removed  from  the 
conveyance  in  this  state,  the  birth  shall  be  registered  in  this  state  but 
the  certificate  shall  show  the  actual  place  of  birth  insofar  as  can  be 
determined. 

(e)  The  name  of  the  natural  father  or  putative  father  shall  be  entered 
on  the  certificate  of  live  birth  as  follows: 

(1)  If  the  mother  was  married  either  at  the  time  of  conception  or  at 
the  time  of  birth,  the  name  of  the  husband  shall  be  entered  on  the 
certificate  as  the  father  of  the  child  unless  paternity  has  been 
determined  otherwise  by  a  court  having  jurisdiction,  in  which  case 
the  name  of  the  father  as  determined  by  the  court  shall  be  entered; 

(2)  If  the  mother  is  not  married  at  either  the  time  of  conception  or 
at  the  time  of  birth,  the  name  of  the  putative  father  shall  not  be 
entered  on  the  certificate  of  birth  without  the  written  consent  of  the 
mother  and  the  person  to  be  named  as  father; 

(3)  In  any  case  in  which  paternity  of  a  child  is  determined  by  a 
court  of  competent  jurisdiction,  the  name  of  the  father  and  the 
surname  of  the  child  shall  be  entered  on  the  certificate  of  birth  in 
accordance  with  the  finding  and  order  of  the  court; 

(4)  If  the  father  is  not  named  on  the  certificate  of  birth,  no  other 
information  about  the  father  shall  be  entered  on  the  certificate;  or 
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(5)  Except  as  provided  in  paragraph  (3)  of  this  subsection,  in  all 
other  cases,  the  surname  of  the  child  shall  be  the  legal  surname  of  the 
mother  at  the  time  of  the  birth  entered  on  the  certificate  as  desig¬ 
nated  by  the  mother.  When  a  paternity  acknowledgment  is  com¬ 
pleted,  the  surname  of  the  child  shall  be  entered  as  designated  by 
both  parents. 

(f)  The  birth  certificate  of  a  child  born  to  a  married  woman  as  a 
result  of  artificial  inseminatioil,  with  consent  of  her  husband,  shall  be 
completed  in  accordance  with  the  provisions  of  subsection  (e)  of  this 
Code  section. 

(g)  Either  of  the  parents  of  the  child,  or  other  informant,  shall  verify 
the  accuracy  of  the  personal  data  entered  on  the  certificate  in  time  to 
permit  the  filing  of  the  certificate  within  the  time  period  prescribed  in 
subsection  (a)  of  this  Code  section. 

(h)  All  birth  certificates  filed  and  registered  must  identify  the  re¬ 
corded  person  by  name  and  the  name  of  each  legal  parent  of  such  person 
and  the  name  of  all  other  persons  required  by  this  Code  section  or  by 
regulation.  No  obscenities,  numbers,  symbols,  or  other  such 
nonidentifying  name  information  will  be  accepted.  If  a  legal  parent  has 
not  decided  upon  a  first  or  middle  name  for  the  child  before  the  time 
limits  established  in  this  Code  section,  the  birth  record  shall  be 
registered  without  the  child’s  first  or  middle  name,  or  both,  unless  a 
court  order  provides  otherwise.  (Ga.  L.  1914,  p.  157,  §§  12,  13;  Ga.  L. 
1927,  p.  353,  §§  12,  13;  Code  1933,  §§  88-1201,  88-1202;  Ga.  L.  1945,  p. 
236,  §§  8,  11;  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  140,  §  4;  Code  1933, 
§  88-1709,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code  1981,  §  31-10-30; 
Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-9,  enacted  by  Ga.  L.  1982, 
p.  723,  §  2;  Ga.  L.  1984,  p.  22,  §  31;  Ga.  L.  1991,  p.  669,  §  2;  Ga.  L. 
2004,  p.  477,  §  5;  Ga.  L.  2005,  p.  60,  §  31/HB  95.) 

JUDICIAL  DECISIONS 

Cited  in  Quilloin  v.  Walcott,  434  U.S.  Jones  v.  Sullivan,  953  E2d  1291  (11th  Cir. 
246,  98  S.  Ct.  549,  54  L.  Ed.  2d  511  (1978);  1992). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

When  a  putative  father’s  name  has  be  changed  so  as  to  give  the  child  the  legal 
been  removed  from  a  child’s  birth  surname  of  the  mother,  the  child’s  only 
certificate,  after  the  presentation  of  com-  legally  acknowledged  parent.  1982  Op. 
petent  evidence  to  an  appropriate  court,  Att’y  Gen.  No.  U82-42. 
the  child’s  name  on  that  certificate  should 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C. J.S.  —  39A  C. J.S.,  Health  and  Envi- 

§  52.  ronment,  §  74. 
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ALR.  —  Inclusion  or  exclusion  of  the 
day  of  birth  in  computing  one’s  age,  5 
ALR2d  1143. 

31-10-9.1.  Social  security  account  information  of  parents. 

(a)  Social  security  account  information  of  the  mother  and  father,  if 
paternity  is  acknowledged  by  the  father,  of  a  child  born  within  this  state 
shall  be  entered  in  the  medical  and  health  statistics  section  of  the 
certificate  of  live  birth  at  the  time  of  filing  the  certificate  of  birth  as 
provided  in  Code  Section  31-10-9. 

(b)  The  state  registrar  shall  make  available  the  records  of  parent 
name  and  social  security  number  to  the  Child  Support  Enforcement 
Agency  of  the  Department  of  Human  Services  for  its  use  in  the 
establishment  of  paternity  or  the  enforcement  of  child  support  orders. 

(c)  Information  obtained  by  the  Child  Support  Enforcement  Agency 
of  the  Department  of  Human  Services  pursuant  to  this  Code  section 
may  be  used  in  an  action  or  proceeding  before  any  court,  administrative 
tribunal,  or  other  body  for  the  purpose  of  establishing  a  child  support 
obligation,  collecting  child  support,  or  locating  individuals  owing  the 
obligation.  (Code  1981,  §  31-10-9.1,  enacted  by  Ga.  L.  1992,  p.  1270, 
§  1;  Ga.  L.  1997,  p.  1613,  §  35;  Ga.  L.  2009,  p.  453,  §  2-2/HB  228.) 

Law  reviews.  —  For  article  comment¬ 
ing  on  the  1997  amendment  of  this  Code 
section,  see  14  Ga.  L.  Rev.  121  (1997). 

31-10-10.  Registration  of  live  born  infants  of  unknown  parent¬ 
age. 

(a)  Whoever  assumes  the  custody  of  a  live  born  infant  of  unknown 
parentage  shall  report  on  a  form  and  in  a  manner  prescribed  by  the 
state  registrar  within  ten  days  to  the  State  Office  of  Vital  Records  the 
following  information: 

(1)  The  date  and  place  of  finding; 

(2)  Sex,  color  or  race,  and  approximate  birth  date  or  age  of  child; 

(3)  Name  and  address  of  the  person  or  institution  with  whom  the 

child  has  been  placed  for  care; 

(4)  Name  given  to  the  child  by  the  custodian  of  the  child;  and 

(5)  Other  data  required  by  the  state  registrar. 

(b)  The  place  where  the  child  was  found  shall  be  entered  as  the  place 
of  birth. 

(c)  A  report  registered  under  this  Code  section  shall  constitute  the 
certificate  of  birth  for  the  child. 
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(d)  If  the  child  is  subsequently  identified  and  a  certificate  of  birth  is 
found  or  obtained,  the  report  registered  under  this  Code  section  shall  be 
placed  in  a  special  file  and  shall  not  be  subject  to  inspection  except  upon 
order  of  a  court  of  competent  jurisdiction  or  as  provided  by  regulation. 
(Ga.  L.  1945,  p.  236,  §  13;  Code  1933,  §  88-1710,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Code  1981,  §  31-10-35;  Ga.  L.  1982,  p.  723,  §  1;  Code 
1981,  §  31-10-10,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  2004,  p. 
477,  §  11.) 

31-10-11.  Registration  of  delayed  certificate  of  birth. 

(a)  When  a  certificate  of  birth  of  a  person  born  in  this  state  has  not 
been  filed  before  that  person’s  first  birthday,  a  delayed  certificate  of 
birth  may  be  filed  in  accordance  with  regulations  of  the  department. 
The  certificate  shall  be  registered  subject  to  such  evidentiary  require¬ 
ments  as  the  department  shall  by  regulation  prescribe  to  substantiate 
the  alleged  facts  of  birth. 

(b)  Delayed  certificates  of  birth  filed  after  the  first  birthday  shall  be 
made  on  forms  prescribed  by  the  state  registrar,  marked  “Delayed,”  and 
shall  show  on  their  face  the  date  of  the  delayed  registration. 

(c)  A  summary  statement  of  the  evidence  submitted  in  support  of  the 
delayed  registration  shall  be  endorsed  on  the  delayed  certificate  of 
birth. 

(d)  When  an  applicant  does  not  submit  the  minimum  documentation 
required  in  the  regulations  for  delayed  registration  or  when  the  state 
registrar  has  reasonable  cause  to  question  the  validity  or  adequacy  of 
the  applicant’s  sworn  statement  or  the  documentary  evidence,  and  if 
the  deficiencies  are  not  corrected,  the  state  registrar  shall  not  register 
the  delayed  certificate  of  birth  and  shall  advise  the  applicant  in  writing 
of  the  reasons  for  this  action  and  shall  further  advise  the  applicant  of 
the  applicant’s  right  of  judicial  appeal. 

(e)  The  department  may  by  regulation  provide  for  the  dismissal  of  an 
application  which  is  not  actively  prosecuted. 

(f )  No  delayed  certificate  of  birth  shall  be  registered  for  a  deceased 
person.  (Code  1933,  §  88-1711,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga. 
L.  1975,  p.  1179,  §  2;  Code  1981,  §  31-10-31;  Ga.  L.  1982,  p.  723,  §  1; 
Code  1981,  §  31-10-11,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  1983, 
p.  732,  §  1;  Ga.  L.  1991,  p.  669,  §  3.) 

31-10-12.  Judicial  procedure  to  establish  facts  of  birth. 

(a)  If  a  delayed  certificate  of  birth  is  rejected  under  the  provisions  of 
Code  Section  31-10-11,  a  petition  signed  and  sworn  to  by  the  petitioner 
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may  be  filed  in  either  the  superior  court  or  the  probate  court  in  the 
county  of  residence  of  the  person  for  whom  a  delayed  certificate  of  birth 
is  sought  for  an  order  establishing  a  record  of  the  date  and  place  of  the 
birth  and  the  parentage  of  the  person  whose  birth  is  to  be  registered 
and  shall  allege: 

(1)  That  the  person  for  whom  a  delayed  certificate  of  birth  is 
sought  was  born  in  this  state; 

(2)  That  no  certificate  of  birth  of  such  person  can  be  found  in  the 
files  of  the  State  Office  of  Vital  Records  or  the  office  of  any  local 
custodian  of  vital  records; 

(3)  That  diligent  efforts  by  the  petitioner  have  failed  to  obtain  the 
evidence  required  in  accordance  with  Code  Section  31-10-11  and 
regulations  adopted  pursuant  thereto; 

(4)  That  the  state  registrar  has  refused  to  register  a  delayed 
certificate  of  birth;  and 

(5)  Such  other  allegations  as  may  be  required. 

(b)  The  petition  shall  be  accompanied  by  a  statement  of  the  state 
registrar  made  in  accordance  with  Code  Section  31-10-11  and  all 
documentary  evidence  which  was  submitted  to  the  state  registrar  in 
support  of  such  registration. 

(c)  The  superior  court  or  probate  court,  as  the  case  may  be,  shall  fix 
a  time  and  place  for  hearing  the  petition  and  shall  give  the  state 
registrar  not  less  than  ten  days’  notice  of  said  hearing.  The  state 
registrar  or  his  authorized  representative  may  appear  and  testify  in  the 
proceeding. 

(d)  If  the  superior  court  or  probate  court  finds,  from  the  evidence 
presented,  that  the  person  from  whom  a  delayed  certificate  of  birth  is 
sought  was  born  in  this  state,  it  shall  make  findings  as  to  the  place  and 
date  of  birth,  parentage,  and  such  other  findings  as  may  be  required 
and  shall  issue  an  order,  on  a  form  prescribed  and  furnished  by  the 
state  registrar,  to  establish  a  delayed  certificate  of  birth.  This  order 
shall  include  the  birth  data  to  be  registered,  a  description  of  the 
evidence  presented  as  prescribed  by  Code  Section  31-10-11,  and  the 
date  of  the  court’s  action. 

(e)  The  clerk  of  superior  court  or  the  probate  court,  as  the  case  may 
be,  shall  forward  each  such  order  to  the  state  registrar  not  later  than 
the  tenth  day  of  the  calendar  month  following  the  month  in  which  it 
was  entered.  Such  order  shall  be  registered  by  the  state  registrar  and 
shall  constitute  the  certificate  of  birth  from  which  certified  copies  may 
be  issued  in  accordance  with  this  chapter.  (Ga.  L.  1943,  p.  424,  §§  1-7; 
Ga.  L.  1949,  p.  384,  §  1;  Ga.  L.  1956,  p.  791,  §§  1,  2;  Code  1933, 
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§  88-1712,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1982,  p.  3,  §  31; 
Code  1981,  §  31-10-32;  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-12, 
enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  2004,  p.  477,  §  11;  Ga.  L. 
2008,  p.  119,  §  1/HB  111.) 

31-10-13.  Certificates  of  adoption. 

(a)  For  each  adoption  decreed  by  a  court  of  competent  jurisdiction  in 
this  state,  the  court  shall  require  the  preparation  of  a  report  of  adoption 
on  a  form  prescribed  and  furnished  by  the  state  registrar.  The  report 
shall  include  such  facts  as  are  necessary  to  locate  and  identify  the 
original  certificate  of  birth  of  the  person  adopted;  shall  provide  infor¬ 
mation  necessary  to  establish  a  new  certificate  of  birth  of  the  person 
adopted;  and  shall  identify  the  order  of  adoption  and  be  certified  by  the 
clerk  of  court. 

(b)  Information  necessary  to  prepare  the  report  of  adoption  shall  be 
furnished  by  the  petitioner  for  adoption  or  the  petitioner’s  attorney.  The 
appropriate  agency  or  any  person  having  knowledge  of  the  facts  shall 
supply  the  court  with  such  additional  information  as  may  be  necessary 
to  complete  the  report.  The  provision  of  such  information  shall  be 
prerequisite  to  the  issuance  of  a  final  decree  in  the  matter  by  the  court. 

(c)  Whenever  an  adoption  decree  is  amended  or  annulled,  the  clerk  of 
the  court  shall  prepare  a  report  thereof,  which  shall  include  such  facts 
as  are  necessary  to  identify  the  original  adoption  report  and  the  facts 
amended  in  the  adoption  decree  as  shall  be  necessary  to  amend  the 
birth  record  properly. 

(d)  Not  later  than  the  fifteenth  day  of  each  calendar  month  or  more 
frequently,  as  directed  by  the  state  registrar,  the  clerk  of  the  court  shall 
forward  to  the  state  registrar  reports  of  decrees  of  adoption,  annulment 
of  adoption,  and  amendments  of  decrees  of  adoption  which  were  entered 
in  the  preceding  month,  together  with  such  related  reports  as  the  state 
registrar  shall  require. 

(e)  When  the  state  registrar  shall  receive  a  certificate  of  adoption, 
report  of  annulment  of  adoption,  or  amendment  of  a  decree  of  adoption 
of  a  person  born  outside  this  state,  the  state  registrar  shall  forward 
such  certificate  or  report  to  the  state  registrar  in  the  indicated  state  of 
birth. 

(f)  The  following  shall  apply  to  certificates  of  birth  of  adopted 
persons  born  in  a  foreign  country: 

(1)  If  a  person  was  born  in  a  foreign  country,  is  not  a  citizen  of  the 

United  States,  and  does  not  meet  the  requirements  of  the  federal 

Child  Citizenship  Act  of  2000,  P.L.  106-395,  114  Stat.  1631,  but  was 

adopted  through  a  court  in  this  state,  the  state  registrar  shall 
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prepare  and  register  a  certificate  in  this  state.  The  certificate  shall  be 
established  upon  receipt  of  a  report  of  adoption  from  the  court 
decreeing  the  adoption  and  proof  of  the  date  and  place  of  birth  of  the 
child.  The  certificate  shall  be  labeled  “Certificate  of  Foreign  Birth” 
and  shall  show  the  actual  country  of  birth.  A  statement  shall  also  be 
included  on  the  certificate  indicating  that  it  is  not  evidence  of  United 
States  citizenship  for  the  person  for  whom  it  is  issued.  After  regis¬ 
tration  of  the  birth  certificate  in  the  new  name  of  the  adopted  person, 
the  state  registrar  shall  seal  and  file  the  report  of  adoption  which 
shall  not  be  subject  to  inspection  except  upon  order  of  a  court  of 
competent  jurisdiction  or  as  provided  by  statute; 

(2)  If  a  person  was  born  in  a  foreign  country  and  was  not  a  citizen 
of  the  United  States  at  the  time  of  birth  but  meets  the  requirements 
of  the  federal  Child  Citizenship  Act  of  2000,  P.L.  106-395,  114  Stat. 
1631,  and  was  adopted  through  a  court  in  this  state,  the  state 
registrar  shall  prepare  and  register  a  certificate  in  this  state.  The 
certificate  shall  be  established  upon  receipt  of  a  report  of  adoption 
from  the  court  decreeing  the  adoption  and  proof  of  the  date  and  place 
of  birth  of  the  child.  The  certificate  shall  be  labeled  “Certificate  of 
Foreign  Birth”  and  shall  show  the  actual  country  of  birth.  After 
registration  of  the  birth  certificate  in  the  new  name  of  the  adopted 
person,  the  state  registrar  shall  seal  and  file  the  report  of  adoption 
which  shall  not  be  subject  to  inspection  except  upon  order  of  a  court 
of  competent  jurisdiction  or  as  provided  by  statute;  and 

(3)  If  a  person  was  born  in  a  foreign  country  and  was  a  citizen  of 
the  United  States  at  the  time  of  birth,  the  state  registrar  shall  not 
prepare  a  “Certificate  of  Foreign  Birth”  and  shall  notify  the  adoptive 
parents  of  the  procedure  for  obtaining  a  revised  birth  certificate  for 
their  child  through  the  United  States  Department  of  State.  (Ga.  L. 
1945,  p.  236,  §  10;  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  140,  §  3;  Ga.  L. 
1955,  p.  208,  §  1;  Ga.  L.  1959,  p.  304,  §  1;  Ga.  L.  1961,  p.  120,  §  1; 
Code  1933,  §  88-1713,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L. 
1965,  p.  546,  §  l;Ga.L.  1965,  p.651,  §  1;  Code  1981,  §  31-10-33;  Ga. 
L.  1982,  p.  723,  §  15;  Code  1981,  §  31-10-13,  enacted  by  Ga.  L.  1982, 
p.  723,  §  2;  Ga.  L.  1984,  p.  1015,  §  1;  Ga.  L.  1991,  p.  669,  §  4;  Ga.  L. 
1992,  p.  2410,  §  1;  Ga.  L.  2003,  p.  503,  §  9.) 

Cross  references.  —  Form  of  certifi¬ 
cate  of  adoption,  §  19-8-15. 

31-10-13.1.  Certified  copies  of  orders  and  registration  of  legiti¬ 
mations  and  paternity  orders. 

(a)  For  each  legitimation,  annulment  of  legitimation,  and  amend¬ 
ment  of  an  order  of  legitimation  decreed  by  a  court  of  competent 
jurisdiction  in  this  state,  the  clerk  of  the  court  shall  not  later  than  the 
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fifteenth  day  of  each  calendar  month  or  more  frequently,  as  directed  by 
the  state  registrar,  forward  to  the  state  registrar  a  certified  copy  of  each 
order  of  legitimation,  annulment  of  legitimation,  and  amendment  of  an 
order  of  legitimation  which  was  entered  in  the  preceding  month.  Each 
order  of  legitimation,  annulment  of  legitimation,  and  amendment  of  an 
order  of  legitimation  shall  comply  with  paragraph  (2)  of  subsection  (c) 
of  Code  Section  31-10-23. 

(b)  When  the  state  registrar  receives  a  certified  copy  of  the  order  of 
legitimation,  annulment  of  legitimation,  or  amendment  of  an  order  of 
legitimation  of  a  person  born  outside  this  state,  the  state  registrar  shall 
forward  such  certified  copy  of  the  order  to  the  state  registrar  in  the 
indicated  state  of  birth.  (Code  1981,  §  31-10-13.1,  enacted  by  Ga.  L. 
2004,  p.  915,  §  1.) 


31-10-13.2.  Provision  of  copies  of  legitimation  and  paternity 
orders  to  state  registrar. 


(a)  In  each  case  in  which  an  order  declaring  paternity  is  entered  by 
a  court  of  competent  jurisdiction  in  this  state  or  by  the  Office  of  State 
Administrative  Hearings,  the  clerk  of  the  court  or  the  Office  of  State 
Administrative  Hearings  shall  not  later  than  the  fifteenth  day  of  each 
calendar  month  or  more  frequently,  as  directed  by  the  state  registrar, 
forward  to  the  state  registrar  a  certified  copy  of  each  order  of  paternity, 
annulment  of  paternity,  and  amendment  of  an  order  of  paternity  which 
was  entered  in  the  preceding  month.  The  order  of  paternity,  annulment 
of  paternity,  and  amendment  of  an  order  of  paternity  shall  comply  with 
paragraph  (2)  of  subsection  (c)  of  Code  Section  31-10-23. 


(b)  When  the  state  registrar  receives  a  certified  copy  of  an  order  of 
paternity,  annulment  of  paternity,  or  amendment  of  an  order  of  pater¬ 
nity  of  a  person  born  outside  this  state,  the  state  registrar  shall  forward 
such  certified  copy  of  the  order  to  the  state  registrar  in  the  indicated 
state  of  birth.  (Code  1981,  §  31-10-13.2,  enacted  by  Ga.  L.  2004,  p.  915, 
§  ^  • ) 


31-10-14.  Issuance  of  new  certificate  of  birth  following  adoption 
and  legitimation  or  paternity  determination. 

(a)  The  state  registrar  shall  establish  a  new  certificate  of  birth  for  a 
person  born  in  this  state  when  the  state  registrar  receives  the  following: 

(1)  A  report  of  adoption  as  provided  in  Code  Section  31-10-13  or  a 
report  of  adoption  prepared  and  filed  in  accordance  with  the  laws  of 
another  state  or  foreign  country,  or  a  certified  copy  of  the  decree  of 
adoption,  together  with  the  information  necessary  to  identify  the 
original  certificate  of  birth  and  to  establish  a  new  certificate  of  birth. 


500 


31-10-14 


VITAL  RECORDS 


31-10-14 


A  new  certificate  of  birth  shall  not  be  established  if  the  court 
decreeing  the  adoption  directs  that  a  new  birth  certificate  not  be 
issued; 

(2)  A  certified  copy  of  an  order  of  legitimation,  annulment  of 
legitimation,  or  amendment  of  an  order  of  legitimation  as  provided  in 
Code  Section  31-10-13.1  that  requires  the  establishment  of  a  new 
certificate  of  birth; 

(3)  A  certified  copy  of  an  order  of  paternity,  annulment  of  paternity, 
or  amendment  of  an  order  of  paternity  as  provided  in  Code  Section 
31-10-13.2  that  requires  the  establishment  of  a  new  certificate  of 
birth;  or 

(4)  A  request  that  a  new  certificate  be  established  as  prescribed  by 
regulation  and  such  evidence  as  required  by  regulation  proving  that 
both  parents  married  to  each  other  have  acknowledged  the  paternity 
of  such  person  and  request  that  the  surname  be  changed  to  that  of  the 
father. 

(b)  When  a  new  certificate  of  birth  is  established  pursuant  to  this 
Code  section  for  a  person  born  in  this  state,  the  date  of  birth  contained 
on  the  original  certificate  shall  be  shown.  The  true  place  of  birth  shall 
be  shown  if  the  adoptee  is  the  natural  child  of  the  spouse  of  the  adoptive 
parent  in  the  case  of  step-parent  adoptions.  The  true  place  of  birth  shall 
be  shown  for  all  legitimations.  For  full  adoptions,  where  neither  parent 
is  the  natural  parent  of  the  adoptee,  the  place  of  birth  shall  be,  at  the 
election  of  the  adoptive  parents,  either  the  true  place  of  birth  of  the 
adoptee  or  the  residence  of  the  adoptive  parents  at  the  time  of  the 
adoptee’s  birth.  The  place  of  birth  indicated  must  be  located  in  Georgia. 

(c)  Upon  receipt  of  a  report  of  an  amended  decree  of  adoption,  the 
certificate  of  birth  shall  be  amended  as  provided  by  regulation. 

(d)  Upon  receipt  of  a  report  or  decree  of  annulment  of  adoption,  the 
original  certificate  of  birth  shall  be  restored  to  its  place  in  the  files  and 
the  new  certificate  and  evidence  shall  not  be  subject  to  inspection 
except  upon  order  of  a  court  of  competent  jurisdiction  or  as  provided  by 
regulation. 

(e)  If  no  certificate  of  birth  is  on  file  for  the  person  for  whom  a  new 
birth  certificate  is  to  be  established  under  this  Code  section  and  the 
date  and  place  of  birth  have  not  been  determined  in  the  adoption, 
legitimation,  or  paternity  proceedings,  a  delayed  certificate  of  birth 
shall  be  filed  with  the  state  registrar  as  provided  in  Code  Section 
31-10-11  or  31-10-12  before  a  new  certificate  of  birth  is  established.  The 
new  birth  certificate  shall  be  prepared  on  the  delayed  birth  certificate 
form. 

(f)  When  a  new  certificate  of  birth  is  established  by  the  state 
registrar,  the  original  birth  certificate  shall  not  be  subject  to  inspection 
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except  as  provided  in  this  Code  section.  All  copies  of  the  original 
certificate  of  birth  in  the  custody  of  any  other  custodian  of  vital  records 
in  this  state  shall  be  sealed  from  inspection  and  forwarded  to  the  state 
registrar,  as  the  state  registrar  shall  direct. 

(g)  The  new  certificate  shall  be  substituted  for  the  original  certificate 
of  birth  in  the  files  and  the  original  certificate  of  birth  and  the  evidence 
of  adoption,  legitimation,  or  paternity  determination  shall  not  be 
subject  to  inspection  except  upon  order  of  a  court  of  competent  juris¬ 
diction  or  as  provided  by  statute.  (Ga.  L.  1945,  p.  236,  §  25;  Code  1933, 
§  88-1714,  enacted  by  Ga.  L.  1964,  p.499,  §  1;  Ga.  L.  1965,  p.  546,  §  1; 
Code  1981,  §  31-10-34;  Ga.  L.  1982,  p.723,  §  1;  Code  1981,  §  31-10-14, 
enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  1992, 
p.  2410,  §  2;  Ga.  L.  2003,  p.  503,  §  10;  Ga.  L.  2004,  p.  915,  §  3.) 

Cross  references.  Legitimation  seq.  Amendments  of  certificates  or  re- 
generally,  §  19-7-20  et  seq.  Determina-  ports,  §  31-10-23. 
tion  of  paternity  generally,  §  19-7-40  et 


JUDICIAL  DECISIONS 


Department  to  be  made  party  to 
proceedings  for  alteration  of  birth 
certificate.  —  Alteration  of  birth  certifi¬ 
cate  as  regards  paternity  is  obtained  by 
Department  of  Public  Health  (now  De¬ 
partment  of  Human  Resources)  which 
should  be  made  a  party  to  such  proceed¬ 


ings.  This  is  true  even  if  the  petition  is 
construed  as  an  action  to  have  the  supe¬ 
rior  court  determine  the  party’s  paternity. 
Ward  v.  Ward,  115  Ga.  App.  778,  156 
S.E.2d  210  (1967)  (decided  under  Ga.  L. 
1965,  p.  546,  §  1). 


RESEARCH  REFERENCES 


C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  74. 

31-10-15.  Death  certificate;  filing;  medical  certification;  for¬ 
warding  death  certificate  to  decedent’s  county  of  res¬ 
idence;  purging  voter  registration  list. 

(a)  A  certificate  of  death  for  each  death  which  occurs  in  this  state 
shall  be  filed  with  the  local  registrar  of  the  county  in  which  the  death 

occurred  or  the  body  was  found  within  ten  days  after  the  death  as 
follows: 

(1)  If  the  place  of  death  is  unknown  but  the  dead  body  is  found  in 
this  state,  the  certificate  of  death  shall  be  completed  and  filed  in 
accordance  with  this  Code  section.  The  place  where  the  body  is  found 
shall  be  shown  as  the  place  of  death.  If  the  date  of  death  is  unknown, 

it  shall  be  the  date  the  body  was  found  and  the  certificate  marked  as 
such;  or 
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(2)  When  death  occurs  in  a  moving  conveyance  in  the  United 
States  and  the  body  is  first  removed  from  the  conveyance  in  this 
state,  the  death  shall  be  registered  in  this  state  and  the  place  where 
it  is  first  removed  shall  be  considered  the  place  of  death.  When  a 
death  occurs  on  a  moving  conveyance  while  in  international  waters  or 
airspace  or  in  a  foreign  country  or  its  airspace  and  the  body  is  first 
removed  from  the  conveyance  in  this  state,  the  death  shall  be 
registered  in  this  state  but  the  certificate  shall  show  the  actual  place 
of  death  insofar  as  can  be  determined. 

(b)  The  funeral  director  or  person  acting  as  such  who  first  assumes 
custody  of  the  dead  body  shall  file  the  certificate  of  death  within  72 
hours.  Such  director  or  person  shall  obtain  the  personal  data  from  the 
next  of  kin  or  the  best  qualified  person  or  source  available  and  shall 
obtain  the  medical  certification  from  the  person  responsible  therefor. 

(c) (1)  The  medical  certification  as  to  the  cause  and  circumstances  of 
death  shall  be  completed,  signed,  and  returned  to  the  funeral  director 
or  person  acting  as  such  within  72  hours  after  death  by  the  physician 
in  charge  of  the  patient’s  care  for  the  illness  or  condition  which 
resulted  in  death,  except  when  inquiry  is  required  by  Article  2  of 
Chapter  16  of  Title  45,  the  “Georgia  Death  Investigation  Act.”  In  the 
absence  of  said  physician  or  with  that  physician’s  approval  the 
certificate  may  be  completed  and  signed  by  an  associate  physician, 
the  chief  medical  officer  of  the  institution  in  which  death  occurred,  or 
the  physician  who  performed  an  autopsy  upon  the  decedent,  provided 
that  such  individual  has  access  to  the  medical  history  of  the  case, 
views  the  deceased  at  or  after  death,  and  death  is  due  to  natural 
causes.  If,  30  days  after  a  death,  the  physician  in  charge  of  the 
patient’s  care  for  the  illness  or  condition  which  resulted  in  death  has 
failed  to  complete,  sign,  and  return  the  medical  certification  as  to  the 
cause  and  circumstances  of  death  to  the  funeral  director  or  person 
acting  as  such,  the  funeral  director  or  person  acting  as  such  shall  be 
authorized  to  report  such  physician  to  the  Georgia  Composite  Medi¬ 
cal  Board  for  discipline  pursuant  to  Code  Section  43-34-8. 

(2)  In  any  area  in  this  state  which  is  in  a  state  of  emergency  as 
declared  by  the  Governor  due  to  an  influenza  pandemic,  in  addition  to 
any  other  person  authorized  by  law  to  complete  and  sign  a  death 
certificate,  any  registered  professional  nurse  employed  by  a 
long-term  care  facility,  advanced  practice  nurse,  physician  assistant, 
registered  nurse  employed  by  a  home  health  agency,  or  nursing 
supervisor  employed  by  a  hospital  shall  be  authorized  to  complete 
and  sign  the  death  certificate,  provided  that  such  person  has  access  to 
the  medical  history  of  the  case,  such  person  views  the  deceased  at  or 
after  death,  the  death  is  due  to  natural  causes,  and  an  inquiry  is  not 
required  under  Article  2  of  Chapter  16  of  Title  45,  the  “Georgia  Death 
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Investigation  Act.”  In  such  a  state  of  emergency,  the  death  certificate 
shall  be  filed  by  the  funeral  director  in  accordance  with  subsection  (b) 
of  this  Code  section;  or,  if  the  certificate  is  not  completed  and  signed 
by  an  appropriate  physician  or  coroner,  the  public  health  director  of 
preparedness  shall  cause  the  death  certificate  to  be  completed, 
signed,  and  filed  by  some  other  authorized  person  within  ten  days 
after  death. 

(d)  When  death  occurs  without  medical  attendance  as  set  forth  in 
subsection  (c)  of  this  Code  section  or  when  inquiry  is  required  by  Article 
2  of  Chapter  16  of  Title  45,  the  “Georgia  Death  Investigation  Act,”  the 
proper  person  shall  investigate  the  cause  of  death  and  shall  complete 
and  sign  the  medical  certification  portion  of  the  death  certificate  within 
30  days  after  being  notified  of  the  death. 

(e)  If  the  cause  of  death  cannot  be  determined  within  48  hours  after 
death,  the  medical  certification  shall  be  completed  as  provided  by 
regulation.  The  attending  physician  or  coroner  shall  give  the  funeral 
director  or  person  acting  as  such  notice  of  the  reason  for  the  delay,  and 
final  disposition  of  the  body  shall  not  be  made  until  authorized  by  the 
attending  physician,  coroner,  or  medical  examiner. 

(f )  When  death  occurs  on  or  after  July  1, 1985,  in  a  county  other  than 
the  county  of  the  residence  of  the  deceased  person,  a  copy  of  such 
person’s  death  certificate  shall  be  forwarded  as  soon  as  practicable  by 
the  department  to  the  custodian  of  records  of  the  county  of  the  residence 
of  such  deceased  person.  The  custodian  of  records  shall  file  such  death 
certificate  as  a  part  of  the  permanent  records  of  such  office. 

(g)  Any  other  provision  of  this  chapter  or  Chapter  16  of  Title  45 
notwithstanding,  when  the  death  of  a  nonresident  burn  victim  occurs  in 
a  treatment  facility  following  the  transportation  of  such  victim  from  an 
incident  occurring  in  another  state,  only  the  attending  physician  shall 
be  required  to  complete  and  sign  the  death  certificate. 

(h)  On  or  before  the  tenth  day  of  each  month,  the  state  registrar  shall 
furnish  to  the  Secretary  of  State’s  office,  in  a  format  prescribed  by  the 
Secretary’s  office,  a  list  of  those  persons  for  whom  death  certificates 
have  been  filed  during  the  preceding  month.  Such  list  shall  be  used  by 
the  Secretary  of  State  to  notify  local  registration  officers  for  the  purpose 
of  purging  the  voter  registration  list  of  each  county.  (Ga.  L.  1914,  p.  157, 
§  7;  Ga.  L.  1927,  p.  353,  §  7;  Code  1933,  §  88-1214;  Ga.  L.  1945,  p.  236, 
§  16;  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  140,  §  8;  Code  1933,  §  88-1715, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1967,  p.  617,  §  1;  Code  1981, 
§  31-10-71;  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-15,  enacted  by 
Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  1983,  p.  3,  §  22;  Ga.  L.  1985,  p.  1417, 
§  1;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  1991,  p.  669,  §  5;  Ga.  L.  1992,  p. 
2758,  §  1;  Ga.  L.  1996,  p.  1201,  §  1;  Ga.  L.  2004,  p.  477,  §  6;  Ga.  L. 
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2009,  p.  81,  §  1/HB  64;  Ga.  L.  2010,  p.  752,  §  1/SB  493;  Ga.  L.  2010,  p. 
878,  §  3 1/HB  1387;  Ga.  L.  2010,  p.  914,  §  36/HB  540.) 


The  2010  amendments.  —  The  first 
2010  amendment,  effective  July  1,  2010, 
redesignated  former  subsection  (g)  as  sub¬ 
section  (h)  and  added  present  subsection 
(g).  The  second  2010  amendment,  effective 
July  1,  2010,  substituted  “Code  Section 
43-34-8”  for  “Code  Section  43-34-38”  at  the 
end  of  paragraph  (c)(1).  The  third  2010 
amendment,  effective  July  1,  2010,  substi¬ 
tuted  “On  or  before  the  tenth  day”  for  “By 
the  twentieth  day”  at  the  beginning  of 
present  subsection  (h). 

Cross  references.  —  Criminal  penalty 


for  concealing  death  of  person, 
§  16-10-31.  “Georgia  Death  Investigation 
Act,”  §  45-16-20  et  seq. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2009,  in  para¬ 
graph  (c)(1),  “Georgia  Composite  Medical 
Board”  was  substituted  for  “Composite 
State  Board  of  Medical  Examiners”  and 
“43-34-38”  was  substituted  for  “43-34-37” 
in  the  last  sentence,  and  in  paragraph 
(c)(2),  “physician  assistant”  was  substi¬ 
tuted  for  “physician’s  assistant”  in  the 
first  sentence. 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  §  88-1212, 
and  Ga.  L.  1945,  p.  236,  §  18,  subse¬ 
quently  codified  as  former  Code  1933, 
§  88-1118,  which  were  subsequently  re¬ 
pealed  but  were  succeeded  by  provisions 
of  this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

Evidentiary  effect  of  death  certifi¬ 
cate.  —  Certified  copy  of  death  certificate 
properly  filed  is  no  longer  prima  facie 
evidence  of  facts  stated  therein,  and  when 
facts  stated  therein  are  shown  to  result 
from  statements  made  by  others,  such 
facts  amount  to  hearsay.  Under  present 
law  a  certified  copy  of  a  duly  filed  death 
certificate  is  allowed  in  evidence  only  for 
purpose  for  which  it  was  intended,  that  is, 
to  show  that  person  named  therein  is  no 
longer  in  life.  Interstate  Life  &  Accident 
Ins.  Co.  v.  Wilmont,  123  Ga.  App.  337,  180 
S.E.2d  913  (1971),  criticized  in  Allstate 
Ins.  Co.  v.  Holcombe,  132  Ga.  App.  Ill, 
207  S.E.2d  537  (1974). 

Death  certificate  is  prima  facie  evidence 
of  facts  therein  stated,  but  presumption 
raised  is  rebuttable.  Allstate  Ins.  Co.  v. 
Holcombe,  132  Ga.  App.  Ill,  207  S.E.2d 
537  (1974). 

Death  certificate  serves  as  prima  facie 
evidence  only  of  death  and  immediate 
agency  of  death,  and  other  conclusions, 
such  as  those  regarding  events  leading  up 
to  death  or  whether  cause  of  death  was 


intentional  or  accidental,  are  not  admissi¬ 
ble.  King  v.  State,  151  Ga.  App.  762,  261 
S.E.2d  485  (1979). 

Death  certificate  raises  rebuttable 
presumption  as  to  cause  of  death.  — 

Death  certificate  is  prima  facie  evidence  of 
cause  of  death,  and  though  its  introduc¬ 
tion  raises  presumption  as  to  cause  of 
death  it  is  a  rebuttable  presumption,  and 
it  is  a  question  solely  for  decision  by  a  fact 
finding  body  as  to  whether  conflicting  ev¬ 
idence  is  sufficient  to  rebut  such  presump¬ 
tion.  Ingraham  v.  Atlantic  Co.,  97  Ga.  App. 
359,  103  S.E.2d  58  (1958)  (decided  under 
former  Ga.  L.  1945,  p.  236,  §  18,  subse¬ 
quently  codified  as  former  Code  1933, 
§  88-1118). 

Statement  in  death  certificate  stat¬ 
ing  cause  of  death  is  rebuttable. 

McWaters  v.  Employers  Liab.  Assurance 
Corp.,  73  Ga.  App.  586,  37  S.E.2d  430 
(1946)  (decided  under  former  Code  1933, 
§  88-1212). 

Death  certificate  establishing 
prima  facie  case  for  collection  under 
double  indemnity  policy.  —  Introduc¬ 
tion  of  death  certificate  in  which  coroner 
assigned  accidental  suffocation  as  cause  of 
death  made  out  prima  facie  case  on  behalf 
of  insured’s  beneficiary  in  action  to  re¬ 
cover  under  double  indemnity  policy. 
Family  Fund  Life  Ins.  Co.  v.  Wiley,  91  Ga. 
App.  225,  85  S.E.2d  448  (1954)  (decided 
under  former  Code  1933,  §§  88-1212  and 
88-1118). 
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Certificate  not  made  or  filed  as  re¬ 
quired  not  prima  facie  evidence  of 
statements  therein.  —  Certificate  not 
made  or  filed  as  required  is  not  prima 
facie  evidence  of  statements  therein  con¬ 
tained,  though  admitted  in  evidence  with¬ 
out  objection.  Davison  v.  National  Life  & 
Accident  Ins.  Co.,  106  Ga.  App.  187,  126 
S.E.2d  811  (1962)  (decided  under  former 
Ga.  L.  1945,  p.  236,  §  18,  subsequently 
codified  as  former  Code  1933,  §  88-1118). 

Presumption  of  discharge  of  duties 
by  one  performing  required  autopsy. 
—  Medical  examiner  acting  under  the 
Post  Mortem  Examinations  Act  (see  Geor¬ 
gia  Death  Investigations  Act,  O.C.G.A. 
Art.  2,  Ch.  16,  T.  45)  is  a  public  officer  and 
all  public  officers  are  presumed  to  dis¬ 
charge  properly  the  duties  of  their  office. 
Thus,  in  the  absence  of  any  allegations  or 
evidence  to  the  contrary,  having  shown 
that  an  autopsy  was  requested,  it  must  be 


presumed  that  a  full  and  proper  autopsy 
was  performed,  that  the  medical  officer 
properly  signed  and  filed  the  death  certif¬ 
icate,  and  that  it  was  done  within  a  rea¬ 
sonable  time  as  required  by  subsection  (d) 
of  this  section.  National  Life  &  Accident 
Ins.  Co.  v.  Fender,  146  Ga.  App.  545,  247 
S.E.2d  195  (1978)  (see  O.C.G.A. 

§  31-10-15). 

Failure  to  file  death  certificates 
within  72-hour  period  did  not  render 
certificates  inadmissible  as  hearsay  when 
certified  copies  of  the  certificates  were 
issued  in  accordance  with  O.C.G.A. 
§  31-10-26(a),  although  such  copies  con¬ 
stituted  prima-facie  evidence  which 
raised  a  rebuttable  presumption  of  truth 
of  the  facts  stated  therein.  Sherrer  v. 
Lynn,  172  Ga.  App.  745,  324  S.E.2d  500 
(1984). 

Cited  in  Smith  v.  State,  143  Ga.  App. 
347,  238  S.E.2d  698  (1977). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Funeral  director’s  duty  regarding 
medical  certification  of  death.  —  It  is 

the  duty  of  the  funeral  director  who  first 
assumes  custody  of  a  dead  body  to  obtain 
medical  certification  of  cause  of  death; 
that  medical  certification  should  be  com¬ 
pleted  and  signed  within  48  hours  after 
death  by  a  physician  or  the  osteopath  in 
charge  of  the  patient’s  care  for  an  illness 
or  condition  which  resulted  in  death  ex¬ 
cept  when  inquiry  is  required  by  the  Post 
Mortem  Examination  Act  (see  Georgia 
Death  Investigations  Act,  O.C.G.A.  Art.  2, 
Ch.  16,  T.  45).  1968  Op.  Att’y  Gen.  No. 
68-294. 

Death  certificate  should  be  signed 
within  reasonable  time  when  no  med¬ 
ical  attendance.  —  If  a  post-mortem 
examination  is  not  required  under  the 
circumstances  and  a  person  dies  without 
medical  attendance,  medical  certification 
of  death  should  be  signed  within  a  reason¬ 
able  time  by  a  proper  person  (physician, 
osteopath,  or  medical  examiner,  as  the 
case  may  be)  who  shall  investigate  the 
cause  of  death.  1968  Op.  Att’y  Gen.  No. 


68-294  (rendered  prior  to  1982  amend¬ 
ment). 

When  post-mortem  or  autopsy  un¬ 
necessary.  —  Correlating  Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  602,  §§  5  and  8,  former 
Code  1933,  §  88-1715,  no  post-mortem  or 
autopsy  need  be  performed  if  the  deceased 
was  under  the  care  of  a  physician  and 
there  was  no  evidence  of  violence  or  sui¬ 
cide;  if  the  deceased  was  under  the  care  of 
a  physician  it  was  not  essential  that  the 
physician  be  present  at  instant  of  death  to 
avoid  the  necessity  of  notifying  the  coro¬ 
ner.  1973  Op.  Att’y  Gen.  No.  U73-65. 

Release  of  information  on  death 
certificates.  —  Federal  Health  Insur¬ 
ance  Portability  and  Accountability  Act, 
42  U.S.C.  §  1320d,  does  not  prevent  the 
release  of  information  on  copies  of  death 
certificates  about  the  cause  of  death  of  an 
individual,  as  well  as  conditions  leading  to 
the  person’s  death  and  information  re¬ 
garding  surgical  proceedings  conducted 
on  the  deceased,  if  any,  that  are  released 
under  the  Georgia  Open  Records  Act, 
§  50-18-70  et  seq.  2007  Op.  Att’y  Gen.  No. 
2007-4. 
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Am.  Jur.  2d.  —  18  Am.  Jur.  2d,  Coro¬ 
ners  or  Medical  Examiners,  §  16.  39  Am 
Jur.  2d,  Health,  §  108. 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §§  74,  75. 

ALR.  —  Death  certificate  as  evidence, 
96  ALR  324. 

Presumption  against  suicide  as  over¬ 


come  by  death  certificate,  coroner’s  ver¬ 
dict,  or  similar  documentary  evidence,  159 
ALR  181. 

Official  death  certificate  as  evidence  of 
cause  of  death  in  civil  or  criminal  action, 
21  ALR3d  418. 

Civil  liability  in  conjunction  with  au¬ 
topsy,  97  ALR5th  419. 


31-10-16.  Criteria  for  determining  death;  immunity  from  liabil¬ 
ity. 


(a)  A  person  may  be  pronounced  dead  by  a  qualified  physician,  by  a 
registered  professional  nurse  authorized  to  make  a  pronouncement  of 
death  under  Code  Section  31-7-176.1,  or  by  a  physician  assistant 
authorized  to  make  a  pronouncement  of  death  under  subsection  (j)  of 
Code  Section  43-34-103,  if  it  is  determined  that  the  individual  has 
sustained  either  (1)  irreversible  cessation  of  circulatory  and  respiratory 
function  or  (2)  irreversible  cessation  of  all  functions  of  the  entire  brain, 
including  the  brain  stem. 

(b)  A  person  who  acts  in  good  faith  in  accordance  with  the  provisions 
of  subsection  (a)  of  this  Code  section  shall  not  be  liable  for  damages  in 
any  civil  action  or  subject  to  prosecution  in  any  criminal  proceeding  for 
such  act. 

(c)  The  criteria  for  determining  death  authorized  in  subsection  (a)  of 
this  Code  section  shall  be  cumulative  to  and  shall  not  prohibit  the  use 
of  other  medically  recognized  criteria  for  determining  death.  (Code 
1933,  §  88-1715.1,  enacted  by  Ga.  L.  1975,  p.  1629,  §  1;  Code  1933, 
§  88-1716,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-70; 
Code  1981,  §  31-10-16,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  1992,’ 
p.  1392,  §  3;  Ga.  L.  2009,  p.  859,  §  9/HB  509.) 

Law  reviews.  —  For  article,  “Baby  Doe  Precarious  Autonomy  of  Persistently  Veg- 
Cases:  Compromise  and  Moral  Dilemma,”  etative  and  Brain-Dead  Pregnant 
see  34  Emory  L.J.  545  (1986).  Women,”  22  Ga.  L.  Rev.  1103  (1988). 

For  note,  “Incubating  for  the  State:  The 

JUDICIAL  DECISIONS 


Cited  in  State  v.  Williams,  247  Ga.  200, 
275  S.E.2d  62  (1981);  Clay  v.  State,  256 
Ga.  797,  353  S.E.2d  517  (1987). 


RESEARCH  REFERENCES 


ALR.  —  Tests  of  death  for  organ  trans¬ 
plant  purposes,  76  ALR3d  913. 
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31-10-17.  State  registration  of  death  certificates;  certified  cop¬ 
ies;  certificates  of  record. 

(a)  When  a  death  certificate  is  filed  with  a  local  registrar,  it  shall  be 
transmitted  to  the  State  Office  of  Vital  Records  for  state  registration 
immediately  upon  receipt.  After  registration  and  the  assignment  of  a 
state  file  number,  an  authorized  copy  of  the  death  certificate  shall  be 
returned  to  the  local  custodian.  Certified  copies  of  such  death  certifi¬ 
cates  may  then  be  issued  from  the  authorized  copy  by  the  local 
custodian. 

(b)  After  a  death  certificate  is  filed  with  a  local  registrar,  but  before 
the  death  certificate  has  been  registered  by  the  State  Office  of  Vital 
Records,  the  local  custodian  shall  be  authorized  to  issue  copies  of  the 
death  certificate  to  be  known  as  a  “certificate  of  record.”  Each  certificate 
of  record  shall  have  printed  thereon  the  following:  “This  is  an  exact  copy 

of  the  death  certificate  received  for  filing  in _ County.”  Such 

certificate  of  record  shall  be  signed  by  the  local  custodian  and  have  the 
correct  seal  affixed  thereto.  (Code  1933,  §  88-1715.1,  enacted  by  Ga.  L. 
1976,  p.  677,  §  1;  Code  1933,  §  88-1717,  enacted  by  Ga.  L.  1982,  p.  723, 
§  1;  Code  1981,  §  31-10-72;  Code  1981,  §  31-10-17,  enacted  by  Ga.  L. 
1982,  p.  723,  §  2;  Ga.  L.  2004,  p.  477,  §  7.) 

JUDICIAL  DECISIONS 

Special  legislation  regarding  salary  tion  for  serving  as  the  custodian  of  vital 
for  probate  judges  does  not  prohibit  a  records.  Porter  v.  Calhoun  County,  250 
probate  judge  from  receiving  compensa-  Ga.  566,  300  S.E.2d  143  (1983). 

RESEARCH  REFERENCES 

ALR.  —  Official  death  certificate  as 
evidence  of  cause  of  death  in  civil  or  crim¬ 
inal  action,  21  ALR3d  418. 

31-10-18.  Registration  of  spontaneous  fetal  deaths. 

(a)  A  report  of  spontaneous  fetal  death  for  each  spontaneous  fetal 
death  which  occurs  in  this  state  shall  be  filed  with  the  local  registrar  of 
the  county  in  which  the  delivery  occurred  within  72  hours  after  such 
delivery  in  accordance  with  this  Code  section  unless  the  place  of  fetal 
death  is  unknown,  in  which  case  a  fetal  death  certificate  shall  be  filed 
in  the  county  in  which  the  dead  fetus  was  found  within  72  hours  after 
such  occurrence.  All  induced  terminations  of  pregnancy  shall  be  re¬ 
ported  in  the  manner  prescribed  in  Code  Section  31-10-19.  Preparation 
and  filing  of  reports  of  spontaneous  fetal  death  shall  be  as  follows: 
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(1)  When  a  dead  fetus  is  delivered  in  an  institution,  the  person  in 
charge  of  the  institution  or  that  person’s  designated  representative 
shall  prepare  and  file  the  report; 

(2)  When  a  dead  fetus  is  delivered  outside  an  institution,  the 
physician  in  attendance  at  or  immediately  after  delivery  shall  pre¬ 
pare  and  file  the  report; 

(3)  When  a  spontaneous  fetal  death  required  to  be  reported  by  this 
Code  section  occurs  without  medical  attendance  at  or  immediately 
after  the  delivery  or  when  inquiry  is  required  by  Article  2  of  Chapter 
16  of  Title  45,  the  “Georgia  Death  Investigation  Act,”  the  proper 
investigating  official  shall  investigate  the  cause  of  fetal  death  and 
shall  prepare  and  file  the  report  within  30  days;  and 

(4)  When  a  spontaneous  fetal  death  occurs  in  a  moving  conveyance 
and  the  fetus  is  first  removed  from  the  conveyance  in  this  state  or 
when  a  dead  fetus  is  found  in  this  state  and  the  place  of  fetal  death 
is  unknown,  the  fetal  death  shall  be  reported  in  this  state.  The  place 
where  the  fetus  was  first  removed  from  the  conveyance  or  the  dead 
fetus  was  found  shall  be  considered  the  place  of  fetal  death. 

(b)  The  medical  certification  portion  of  the  fetal  death  report  shall  be 
completed  and  signed  within  48  hours  after  delivery  by  the  physician  in 
attendance  at  or  after  delivery  except  when  inquiry  or  investigation  is 
required  by  Article  2  of  Chapter  16  of  Title  45,  the  “Georgia  Death 
Investigation  Act.” 

(c)  The  name  of  the  father  shall  be  entered  on  the  spontaneous  fetal 
death  report  in  accordance  with  the  provisions  of  Code  Section  31-10-9. 
(Ga.  L.  1945,  p.  236,  §  17;  Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  140,  §  9;  Code 
1933,  §  88-1716,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code  1933, 
§  88-1718,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-74; 
Code  1981,  §  31-10-18,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  2005, 
p.  60,  §  31/HB  95.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Certificate  of  legal  abortion  will  not 
replace  fetal  death  certificate.  1973 
Op.  Att’y  Gen.  No.  73-71. 

Fetal  death  occurs  when  abortion 
is  performed.  —  When  a  doctor  has 
induced  an  abortion  by  any  currently  used 
abortion  procedure,  a  fetal  death  occurs; 


therefore,  both  a  fetal  death  certificate 
and  a  certificate  of  abortion  must  be  filed; 
however,  if  fetal  death  is  caused  by  a 
spontaneous  abortion  or  miscarriage,  it 
would  only  be  necessary  to  file  a  fetal 
death  certificate.  1973  Op.  Att’y  Gen.  No. 
73-71. 


RESEARCH  REFERENCES 


ALR.  —  Official  death  certificate  as 
evidence  of  cause  of  death  in  civil  or  crim¬ 
inal  action,  21  ALR3d  418. 
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31-10-19.  Reporting  of  induced  termination  of  pregnancy. 

Each  induced  termination  of  pregnancy  which  occurs  in  this  state, 
regardless  of  the  length  of  gestation  or  weight,  shall  be  reported  directly 
to  the  department  within  ten  days  by  the  person  in  charge  of  the 
institution  or  clinic,  or  designated  representative,  in  which  the  induced 
termination  of  pregnancy  was  performed.  If  the  induced  termination  of 
pregnancy  was  performed  outside  an  institution  or  clinic,  the  attending 
physician  shall  prepare  and  file  the  report  within  the  time  specified  by 
this  Code  section.  (Code  1933,  §  88-1719,  enacted  by  Ga.  L.  1982,  p. 
723,  §  1;  Code  1981,  §  31-10-19,  enacted  by  Ga.  L.  1982,  p.  723,  §  2.) 

Administrative  rules  and  regula-  lations  of  the  State  of  Georgia, 
tions.  —  Performance  of  abortions  after  Department  of  Human  Resources  (now 
the  first  trimester  of  pregnancy  and  re-  the  Department  of  Community  Health  for 
porting  requirements  for  all  abortions,  Of-  these  purposes),  Public  Health,  Chapter 
ficial  Compilation  of  the  Rules  and  Regu-  290-5-32. 

31-10-20.  Permits  for  disposition,  disinterment,  and 
reinterment. 

(a)  The  funeral  director  or  person  acting  as  such  or  other  person  who 
first  assumes  custody  of  a  dead  body  or  fetus  shall  obtain  a  disposition 
permit  for  cremation  or  removal  from  the  state.  A  disposition  permit 
may  be  required  within  the  state  by  local  authorities. 

(b)  Such  disposition  permit  shall  be  made  available  by  the  local 
registrar  of  the  county  where  the  death  or  fetal  death  occurred,  or  body 
or  fetus  was  found,  24  hours  a  day,  seven  days  a  week.  The  registrar  will 
issue  a  disposition  permit  immediately  upon  request  from  the  licensed 
funeral  director  or  his  agent  in  charge  of  the  body  or  fetus.  The  request 
for  a  disposition  permit  may  be  received  by  the  registrar  either  orally  or 
in  writing.  The  registrar  may  respond  to  the  request  by  any  means 
utilized  in  the  normal  course  of  transacting  business  including,  but  not 
limited  to,  transmission  by  facsimile  machine. 

(c)  A  disposition  permit  issued  under  the  law  of  another  state  which 
accompanies  a  dead  body  or  fetus  brought  into  this  state  shall  be 
authority  for  final  disposition  of  the  body  or  fetus  in  this  state. 

(d)  Prior  to  final  disposition  of  a  dead  fetus,  irrespective  of  the 
duration  of  pregnancy,  the  funeral  director  or  person  acting  as  such,  the 
person  in  charge  of  the  institution,  or  other  person  assuming  responsi¬ 
bility  for  final  disposition  of  the  fetus  shall  obtain  from  the  parent(s) 
authorization  for  final  disposition. 

(e)  Disposition  permits  shall  not  be  required  where  disposition  of 
fetal  remains  is  within  the  institution  of  occurrence  and  a  registry  of 
such  events  is  maintained  by  the  institution. 
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(f )  Authorization  for  disinterment  and  reinterment  shall  be  required 
prior  to  disinterment  of  a  dead  body  or  fetus.  Such  authorization  shall 
be  issued  by  the  local  registrar  to  a  licensed  funeral  director  or  other 
person  acting  as  such,  upon  proper  application,  in  the  county  in  which 
the  dead  body  or  dead  fetus  was  originally  interred  and  a  local  registrar 
who  issues  such  authorization  shall  not  be  civilly  or  criminally  liable 
therefor  if  it  is  issued  in  good  faith.  A  permit  shall  not  be  required  when 
disinterment  and  reinterment  are  in  the  same  cemetery. 

(g)  The  department  shall  prescribe  rules  and  regulations  so  that  the 
local  registrars  may  permit  hospitals,  funeral  homes,  or  others  in  their 
respective  counties  to  issue  disposition  permits.  (Ga.  L.  1927,  p.  353, 
§  5;  Code  1933,  §  88-1213;  Ga.  L.  1945,  p.  236,  §  27;  Ga.  L.  1953, 
Jan.-Feb.  Sess.,  p.  140,  §  13;  Ga.  L.  1960,  p.  1130,  §  1;  Code  1933, 
§  88-1717,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1975,  p.  1179, 
§  3;  Ga.  L.  1976,  p.  677,  §  2;  Code  1933,  §  88-1720,  enacted  by  Ga.  L. 
1982,  p.  723,  §  1;  Code  1981,  §  31-10-75;  Code  1981,  §  31-10-20, 
enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  1983,  p.  732,  §  2;  Ga.  L.  1991, 
p.  669,  §  6;  Ga.  L.  1992,  p.  2758,  §  2.) 

JUDICIAL  DECISIONS 


Code  section  applies  to  all  disinter¬ 
ments  and  reinterments.  —  This  sec¬ 
tion  contains  no  express  exceptions.  In  its 
terms,  the  statute  applies  to  all  disinter¬ 
ments  and  reinterments,  subject  only  to 
such  reasonable  rules  and  regulations  as 
may  be  promulgated.  Westview  Cem.  v. 
Blanchard,  234  Ga.  540,  216  S.E.2d  776 
(1975)  (see  O.C.G.A.  §  31-10-20). 

Procuring  permit  held  not  ground 
for  trespass  action.  —  Funeral  estab¬ 
lishment’s  assistance  to  a  next-of-kin  in 
procuring  a  disinterment  permit  did  not 
subject  the  establishment  to  liability  for 
trespass  or  intentional  infliction  of  emo¬ 
tional  distress  in  an  action  brought  by 
relatives  of  the  deceased.  Edwards  v.  A.S. 
Turner  &  Sons,  181  Ga.  App.  105,  351 
S.E.2d  505  (1986). 


Executor’s  authority.  —  If  an  execu¬ 
tor  has  any  duty  or  authority  relating  to 
burial  or  disposition  of  a  body,  that  duty  or 
authority  terminates  after  initially  dis¬ 
charging  any  such  obligation  in  accor¬ 
dance  with  the  testamentary  direction, 
and,  thereafter,  disinterment  and  reburial 
may  be  sought  by  the  surviving  spouse,  or 
by  the  next  of  kin  in  the  absence  of  a 
surviving  spouse  under  O.C.G.A. 
§  31-10-20.  Welch  v.  Welch,  269  Ga.  742, 
505  S.E.2d  470  (1998). 

Cited  in  Blanchard  v.  Westview  Cem., 
133  Ga.  App.  262,  211  S.E.2d  135  (1974); 
Welch  v.  Welch,  244  Ga.  App.  685,  536 
S.E.2d  583  (2000). 
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ALR.  —  Removal  and  reinterment  of 
remains,  21  ALR2d  472. 


Dead  bodies:  liability  for  improper  man¬ 
ner  of  reinterment,  53  ALR4th  394. 
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31-10-21.  Record  of  marriage  licenses. 

(a)  A  record  of  each  marriage  performed  in  this  state  shall  be  filed 
with  the  department  and  shall  be  registered  if  it  has  been  completed 
and  filed  in  accordance  with  this  Code  section. 

(b)  The  official  who  issues  the  marriage  license  shall  cause  to  be 
prepared  the  record  on  the  application  supplement-marriage  report 
form,  including  at  a  minimum  the  information  set  out  in  subsection  (b) 
of  Code  Section  19-3-33,  upon  the  basis  of  information  obtained  from 
both  of  the  parties  to  be  married. 

(c)  A  person  who  performs  a  marriage  shall  certify  the  fact  of 
marriage  and  return  the  license  to  the  official  who  issued  the  license 
within  ten  days  after  the  ceremony.  The  license  shall  be  completed  as 
prescribed  by  regulations  of  the  department. 

(d)  Every  official  issuing  marriage  licenses  shall  complete  and  for¬ 
ward  to  the  department  on  or  before  the  tenth  day  of  each  calendar 
month  an  application  supplement-marriage  report  form  for  each  mar¬ 
riage  license  returned  to  such  official  during  the  preceding  calendar 
month.  Such  forms  may  be  transmitted  in  the  form  of  paper  or 
electronically. 

(e)  The  official  issuing  a  marriage  license  shall  keep  the  original  of 
the  application  and  license  for  the  county  records  from  which  the  official 
may  issue  certified  copies  but  need  not  retain  the  prepared  application 
supplement-marriage  report  forms  except  to  the  extent  necessary  for 
transmission  of  such  forms  to  the  registrar  and  confirmation  of  trans¬ 
mission  or  receipt. 

(f)  In  addition  to  the  fee  provided  by  Code  Section  15-9-60,  the 
official  shall  be  entitled  to  a  filing  fee  of  $1.00  to  be  paid  by  the  applicant 
upon  application  for  the  marriage  license.  (Ga.  L.  1945,  p.  236,  §§  34, 
35;  Ga.  L.  1952,  p.  103,  §§  5,  6;  Code  1933,  §  88-1719,  enacted  by  Ga. 
L.  1964,  p.  499,  §  1;  Ga.  L.  1969,  p.  959,  §  1;  Code  1933,  §  88-1721, 
enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-50;  Code  1981, 
§  31-10-21,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  1997,  p.  1592, 
§  4;  Ga.  L.  1998,  p.  128,  §  31.) 


Cross  references.  —  Issuance  of  mar¬ 
riage  licenses  generally,  §  19-3-30  et  seq. 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  29A  Am.  Jur.  2d,  Evi-  Health,  §  52.  52  Am.  Jur.  2d,  Marriage, 
dence,  §  1313  et  seq.  39  Am.  Jur.  2d,  §  37. 
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31-10-22.  Record  of  divorces,  dissolutions,  and  annulments. 

(a)  A  record  of  each  divorce,  dissolution  of  marriage,  or  annulment 
granted  by  any  court  of  competent  jurisdiction  in  this  state  shall  be  filed 
by  the  clerk  of  the  court  with  the  department  and  shall  be  registered  if 
it  has  been  completed  and  filed  in  accordance  with  this  Code  section. 
The  record  shall  be  prepared  by  the  petitioner  or  the  petitioner’s  legal 
representative  on  a  form  prescribed  and  furnished  by  the  state  regis¬ 
trar  and  shall  be  presented  to  the  clerk  of  the  court  with  the  petition.  In 
all  cases,  the  completed  record  shall  be  a  prerequisite  to  the  granting  of 
the  final  decree. 

(b)  The  clerk  of  the  superior  court  shall  complete  and  forward  to  the 
department  on  or  before  the  tenth  day  of  each  calendar  month  the 
records  of  each  divorce,  dissolution  of  marriage,  or  annulment  decree 
granted  during  the  preceding  calendar  month.  (Ga.  L.  1945,  p.  236, 
§  36;  Ga.  L.  1952,  p.  103,  §  8;  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  534,  §§  1, 
2;  Code  1933,  §  88-1720,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code  1933, 
§  88-1722,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-51; 
Code  1981,  §  31-10-22,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  1996, 
p.  6,  §  31.) 

Cross  references.  —  Annulment  of 
marriage  generally,  T.  19,  C.  4.  Divorce 
generally,  T.  19,  C.  5. 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  24  Am.  Jur.  2d,  Divorce  C.J.S.  —  27A  C.J.S.,  Divorce,  §  230  et 
and  Separation,  §  362.  52  Am.  Jur.  2d,  seq. 

Marriage,  §  107. 

31-10-23.  Amendment  of  certificates  or  reports. 

(a)  Unless  otherwise  specified  by  law,  a  certificate  or  report  regis¬ 
tered  under  this  chapter  may  be  amended  in  accordance  with  this 
chapter  and  regulations  adopted  by  the  department  to  protect  the 
integrity  and  accuracy  of  vital  records.  Such  regulations  shall  specify 
the  minimum  evidence  required  for  a  change  in  any  certificate  or 
report.  Amendments  to  birth  certificates,  death  certificates,  and  appli¬ 
cation  supplement-marriage  reports  shall  be  completed  by  the  depart¬ 
ment  and  a  copy  mailed  to  the  proper  local  custodian,  if  any.  Amend¬ 
ments  to  applications  for  a  marriage  license  or  the  license  shall  be 
completed  by  the  judge  of  the  probate  court  of  the  county  in  which  the 
license  was  issued.  An  amendment  to  divorce  reports  shall  be  completed 
by  the  clerk  of  the  superior  court  of  the  county  in  which  the  decree  was 
granted. 
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(b)  A  certificate  or  report  that  is  amended  under  this  Code  section 
shall  be  marked  “amended,”  except  as  otherwise  provided  in  this  Code 
section.  The  date  of  amendment  and  a  summary  description  of  the 
evidence  submitted  in  support  of  the  amendment  shall  be  endorsed  on 
or  made  a  part  of  the  record.  The  department  shall  prescribe  by 
regulation  the  conditions  under  which  additions  or  minor  corrections 
may  be  made  to  certificates  or  records  within  one  year  after  the  date  of 
the  event  without  the  certificate  or  record  being  marked  “amended.” 

(c) (1)  Upon  receipt  of  a  certified  copy  of  an  order  to  legitimate  a  child, 
or  an  affidavit  signed  by  the  natural  parents  whose  marriage  had 
legitimated  a  child,  the  director  shall  register  a  new  birth  certificate 
if  paternity  was  not  shown  on  the  original  certificate.  Such  certificate 
shall  not  be  marked  “amended.” 

(2)  If  paternity  was  shown  on  the  original  certificate,  the  record 
can  be  changed  only  by  an  order  from  a  court  of  competent  jurisdic¬ 
tion  or  the  Office  of  State  Administrative  Hearings  to  remove  the 
name  of  the  person  shown  on  the  certificate  as  the  father  and  to  add 
the  name  of  the  natural  father  and  to  show  the  child  as  the  legitimate 
child  of  the  person  so  named.  The  order  must  specify  the  name  to  be 
removed  and  the  name  to  be  added. 

(d)  Upon  receipt  of  a  certified  copy  of  an  order  from  a  superior  court, 
probate  court,  or  other  court  of  competent  jurisdiction  changing  the 
name  of  a  person  born  in  this  state  and  upon  request  of  such  person  or 
such  person’s  parents,  guardian,  temporary  guardian,  or  legal  repre¬ 
sentative,  the  state  registrar  shall  amend  the  certificate  of  birth  to  show 
the  new  name.  When  the  names  of  the  parent  or  parents  and  the  child 
are  changed,  the  state  registrar  may  register  a  new  certificate  if 
requested  by  the  parents,  guardian,  temporary  guardian,  or  legal 
representative.  Such  new  certificate  shall  be  marked  “amended.” 

(e)  Upon  receipt  of  a  certified  copy  of  a  court  order  indicating  the  sex 
of  an  individual  born  in  this  state  has  been  changed  by  surgical 
procedure  and  that  such  individual’s  name  has  been  changed,  the 
certificate  of  birth  of  such  individual  shall  be  amended  as  prescribed  by 
regulation. 

(f )  An  order  from  a  superior  court  or  probate  court  shall  be  required 
to  change  the  year  of  birth  shown  on  the  original  birth  certificate  by 
more  than  one  year  or  to  correct  any  item  on  a  delayed  birth  certificate, 
or  to  remove  the  name  of  a  father  from  a  birth  certificate  on  file.  The 
person  seeking  such  change,  correction,  or  removal  shall  institute  the 
proceeding  by  filing  a  petition  with  the  appropriate  court  in  the  county 
of  residence  for  an  order  changing  the  year  of  birth,  correcting  a  delayed 
birth  certificate,  or  removing  the  name  of  the  father  from  a  birth 
certificate  on  file.  Such  petition  shall  set  forth  the  reasons  therefor  and 
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shall  be  accompanied  by  all  available  documentary  evidence.  The  court 
shall  set  a  date  for  hearing  the  petition  and  shall  give  the  state 
registrar  at  least  ten  days’  notice  of  said  hearing.  The  state  registrar  or 
the  authorized  representative  thereof  may  appear  and  testify  in  the 
proceeding.  If  the  court  from  the  evidence  presented  finds  that  such 
change,  correction,  or  removal  should  be  made,  the  judge  shall  issue  an 
order  setting  out  the  change  to  be  made  and  the  date  of  the  court’s 
action.  The  clerk  of  such  court  shall  forward  the  petition  and  order  to 
the  state  registrar  not  later  than  the  tenth  day  of  the  calendar  month 
following  the  month  in  which  said  order  was  entered.  Such  order  shall 
be  registered  by  the  state  registrar  and  the  change  so  ordered  shall  be 
made. 

(g)  When  an  applicant  does  not  submit  the  minimum  documentation 
required  in  the  regulations  for  amending  a  vital  record  or  when  the 
state  registrar  has  reasonable  cause  to  question  the  validity  or  ade¬ 
quacy  of  the  applicant’s  sworn  statements  or  the  documentary  evidence 
and  if  the  deficiencies  are  not  corrected,  the  state  registrar  shall  not 
amend  the  vital  record  and  shall  advise  the  applicant  of  the  reason  for 
this  action  and  shall  further  advise  the  applicant  of  the  right  of  judicial 
appeal. 

(h)  When  a  certificate  or  report  is  amended  under  this  Code  section, 
the  state  registrar  shall  report  the  amendment  to  the  proper  local 
custodian  and  their  record  shall  be  amended  accordingly.  (Code  1933, 
§  88-1721,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1969,  p.  715,  §  1; 
Ga.  L.  1975,  p.  855,  §  1;  Ga.  L.  1975,  p.  1179,  §  4;  Ga.  L.  1976,  p.  1062, 
§  1;  Code  1933,  §  88-1723,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code 
1981,  §  31-10-12;  Code  1981,  §  31-10-23,  enacted  by  Ga.  L.  1982,  p. 
723,  §  2;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  1991,  p.  669,  §  7;  Ga.  L.  1997, 
p.  1592,  §  5;  Ga.  L.  2004,  p.  477,  §  8;  Ga.  L.  2004,  p.  915,  §  4.) 

Cross  references.  —  Legitimacy  pro-  §  19-7-40  et  seq.  Form  of  certificate  of 
ceedings,  §  19-7-20  et  seq.  Proceedings  change  of  name,  §  19-12-3.  Issuance  of 
for  determination  of  paternity  of  child,  new  birth  certificate,  §  31-10-14. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Authority  of  probate  judge.  —  Al¬ 
though  a  probate  judge  clearly  has  the 
authority  to  remove  the  name  of  the  fa¬ 
ther  from  a  birth  certificate  on  file,  this 
section  does  not  authorize  the  probate 
court  to  substitute  the  name  of  the  actual 
father  on  the  certificate  of  birth.  1978  Op. 
Att’y  Gen.  No.  U78-12  (see  O.C.G.A. 
§  31-10-23). 


When  a  putative  father’s  name  has 
been  removed  from  a  child’s  birth 
certificate,  after  the  presentation  of  com¬ 
petent  evidence  to  an  appropriate  court, 
the  child’s  name  on  that  certificate  should 
be  changed  so  as  to  give  the  child  the  legal 
surname  of  the  child’s  mother,  the  only 
legally  acknowledged  parent.  1982  Op. 
Att’y  Gen.  No.  U82-42. 
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Am.  Jur.  2d.  —  66  Am.  Jur.  2d,  Records  C.J.S.  —  76  C.J.S.,  Records,  §§  24  et 
and  Recording  Laws,  §  65.  seq.,  98. 

31-10-24.  Preservation  or  disposition  of  vital  records;  certified 
reproductions;  preserved  originals  and  authorized  re¬ 
productions  as  property  of  department. 

(a)  The  department  is  responsible  for  the  preservation  or  disposition 
of  all  vital  records  at  state  or  county  offices.  To  preserve  vital  records, 
the  state  registrar  is  authorized  to  prepare  typewritten,  photographic, 
electronic,  or  other  reproductions  of  certificates  or  reports  in  the  State 
Office  of  Vital  Records.  Such  reproductions  when  certified  by  the  state 
registrar  or  the  local  custodian  shall  be  accepted  as  the  original  records 
for  all  purposes.  The  documents  from  which  permanent  reproductions 
have  been  made  and  verified  may  be  preserved  or  disposed  of  as 
provided  by  regulation. 

(b)  All  preserved  original  or  authorized  reproductions  by  the  state 
and  local  custodians  remain  the  property  of  the  department.  Such 
original  or  authorized  reproductions  shall  be  surrendered  to  the  depart¬ 
ment  when  so  ordered.  (Ga.  L.  1945,  p.  236,  §  20;  Ga.  L.  1953,  Jan. -Feb. 
Sess.,  p.  140,  §  10;  Code  1933,  §  88-1722,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Code  1933,  §  88-1724,  enacted  by  Ga.  L.  1982,  p.  723,  §  1; 
Code  1981,  §  31-10-11;  Code  1981,  §  31-10-24,  enacted  by  Ga.  L.  1982, 
p.  723,  §  2;  Ga.  L.  2004,  p.  477,  §  11.) 

JUDICIAL  DECISIONS 


Death  certificate  established  un¬ 
availability  of  witness.  —  Copy  of  a 
deceased  witness’s  death  certificate 
signed  and  certified  by  the  county  custo¬ 
dian  and  the  state  vital  records  registrar, 
pursuant  to  O.C.G.A.  §  31-10-24,  consti¬ 


tuted  prima  facie  evidence  of  the  fact  that 
the  witness  was  no  longer  alive,  and  ad¬ 
mission  of  the  deceased  witness’s  state¬ 
ment  was  proper.  Brite  v.  State,  278  Ga. 
893,  608  S.E.2d  204  (2005). 


31-10-25.  Disclosure  of  information  contained  in  vital  records; 
transfer  of  records  to  State  Archives. 


(a)  To  protect  the  integrity  of  vital  records,  to  ensure  their  proper 
use,  and  to  ensure  the  efficient  and  proper  administration  of  the  system 
of  vital  records,  it  shall  be  unlawful  for  any  person  to  permit  inspection 
of,  or  to  disclose  information  contained  in  vital  records  or  to  copy  or 
issue  a  copy  of  all  or  part  of  any  such  record  except  as  authorized  by  this 
chapter  and  by  regulation  or  by  order  of  a  court  of  competent  jurisdic¬ 
tion.  Regulations  adopted  under  this  Code  section  shall  provide  for 
adequate  standards  of  security  and  confidentiality  of  vital  records.  The 
provisions  of  this  subsection  shall  not  apply  to  court  records  or  indexes 
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of  marriage  licenses,  divorces,  and  annulments  of  marriages  filed  as 
provided  by  law. 

(b)  The  department  shall  authorize  by  regulation  the  disclosure  of 
information  contained  in  vital  records  for  research  purposes. 

(c)  Appeals  from  decisions  of  custodians  of  vital  records,  as  desig¬ 
nated  under  authority  of  Code  Section  31-10-6,  who  refuse  to  disclose 
information  or  to  permit  inspection  or  copying  of  records  as  prescribed 
by  this  Code  section  and  regulations  issued  under  this  Code  section 
shall  be  made  to  the  state  registrar  whose  decisions  shall  be  binding 
upon  such  custodians. 

(d)  Information  in  vital  records  indicating  that  a  birth  occurred  out  of 
wedlock  shall  not  be  disclosed  except  as  provided  by  regulation  or  upon 
the  order  of  a  court  of  competent  jurisdiction. 

(e)  When  100  years  have  elapsed  after  the  date  of  birth  or  75  years 
have  elapsed  after  the  date  of  death  or  application  for  marriage,  or 
divorce,  dissolution  of  marriage,  or  annulment,  the  records  of  these 
events  in  the  custody  of  the  state  registrar  shall  be  transferred  to  the 
State  Archives  and  such  information  shall  be  made  available  in 
accordance  with  regulations  which  shall  provide  for  the  continued 
safekeeping  of  the  records. 

(f )  Official  copies  of  records  of  deaths,  applications  for  marriages  and 
marriage  certificates,  divorces,  dissolutions  of  marriages,  and  annul¬ 
ments  located  in  the  counties  shall  remain  accessible  to  the  public. 
While  in  the  temporary  custody  of  the  probate  court  before  transmis¬ 
sion  to  the  state  registrar  or  confirmation  of  transmission  or  receipt, 
application  supplement-marriage  report  forms  shall  not  be  available  for 
public  inspection  or  copying  or  admissible  in  any  court  of  law.  (Ga.  L. 
1945,  p.236,  §  24;Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  140,  §  12;  Code  1933, 
§  88-1723,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1965,  p.  651,  §  2; 
Code  1933,  §  88-1725,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981, 
§  31-10-13;  Code  1981,  §  31-10-25,  enacted  by  Ga.  L.  1982,  p.  723,  §  2; 
Ga.  L.  1997,  p.  1592,  §  6.) 

Cross  references.  —  Opening  of  public 
records  to  inspection  by  members  of  pub¬ 
lic,  §  50-18-70  et  seq. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Copies  of  marriage  applications 
open  to  public.  —  Official  copies  of  mar¬ 
riage  applications  kept  on  file  in  the  office 
of  the  probate  court  must  remain  accessi¬ 
ble  to  the  public,  including  credit  ex¬ 
changes.  1983  Op.  Att’y  Gen.  No.  U83-17. 

Access  to  department’s  vital  re¬ 


cords  files  should  not  be  denied  to 
newspaper  representatives.  1970  Op. 
Att’y  Gen.  No.  70-1. 

Providing  information  from  death 
certificates  to  newspapers.  —  Local 
custodians  of  vital  records  may,  upon  re¬ 
quest,  provide  information  to  newspapers 
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from  death  certificates  retained  in  the 
local  custodian’s  office.  1984  Op.  Att’y 
Gen.  No.  84-3. 

Department  may  prescribe  fees  to 
cover  cost  of  furnishing  information. 

—  Department  of  Public  Health  (now  De¬ 


partment  of  Human  Resources)  may  pre¬ 
scribe  fees  to  cover  the  cost  of  supervising 
inspections  or  furnishing  lists  of  births 
and  deaths  to  news  reporters.  1970  Op. 
Att’y  Gen.  70-1. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  66  Am.  Jur.  2d,  Records  C.J.S.  —  76  C.J.S.,  Records,  §§  44  et 
and  Recording  Laws,  §  17  et  seq.  seq.,  112  et  seq.,  123  et  seq.,  126  et  seq. 

31-10-26.  (Effective  until  January  1,  2013.  See  note.)  Certified 
copies  of  vital  records;  issuance;  evidentiary  effect; 
use  for  statistical  purposes;  transmittal  of  records  out 
of  state;  use  for  commercial  or  speculative  purposes. 

(a)  In  accordance  with  Code  Section  31-10-25  and  the  regulations 
adopted  pursuant  thereto: 

(1)  The  state  registrar  or  local  custodian  of  vital  records  appointed 
by  the  state  registrar  to  issue  certified  copies  upon  receipt  of  a  written 
application  shall  issue  a  certified  copy  of  a  vital  record  in  that 
registrar’s  or  custodian’s  custody  or  abstract  thereof  to  any  applicant 
having  a  direct  and  tangible  interest  in  the  vital  record,  except  that 
certified  copies  of  certificates  shall  only  be  issued  to: 

(A)  The  person  whose  record  of  birth  is  registered; 

(B)  Either  parent,  guardian,  or  temporary  guardian  of  the 
person  whose  record  of  birth  or  death  is  registered; 

(C)  The  living  legal  spouse  or  next  of  kin  or  the  legal  represen¬ 
tative  or  the  person  who  in  good  faith  has  applied  and  produced  a 
record  of  such  application  to  become  the  legal  representative  of  the 
person  whose  record  of  birth  or  death  is  registered; 

(D)  The  court  of  competent  jurisdiction  upon  its  order  or  sub¬ 
poena;  or 

(E)  Any  governmental  agency,  state  or  federal,  provided  that 
such  certificate  shall  be  needed  for  official  purposes. 

(2)  Each  certified  copy  issued  shall  show  the  date  of  registration 
and  copies  issued  from  records  marked  “delayed”  or  “amended  shall 
be  similarly  marked  and  show  the  effective  date.  The  documentary 
evidence  used  to  establish  a  delayed  certificate  of  birth  shall  be  shown 
on  all  copies  issued.  All  forms  and  procedures  used  in  the  issuance  of 
certified  copies  of  vital  records  in  the  state  shall  be  provided  or 
approved  by  the  state  registrar. 

(b)  A  certified  copy  of  a  vital  record  or  any  part  thereof,  issued  in 
accordance  with  subsection  (a)  of  this  Code  section,  shall  be  considered 
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for  all  purposes  the  same  as  the  original  and  shall  be  prima-facie 
evidence  of  the  facts  stated  therein,  provided  that  the  evidentiary  value 
of  a  certificate  or  record  filed  more  than  one  year  after  the  event,  or  a 
record  which  has  been  amended,  shall  be  determined  by  the  judicial  or 
administrative  body  or  official  before  whom  the  certificate  is  offered  as 
evidence. 

(c)  The  federal  agency  responsible  for  national  vital  statistics  may  be 
furnished  such  copies  or  data  from  the  system  of  vital  records  as  it  may 
require  for  national  statistics,  provided  such  federal  agency  shares  in 
the  cost  of  collecting,  processing,  and  transmitting  such  data  and 
provided  further  that  such  data  shall  not  be  used  for  other  than 
statistical  purposes  by  the  federal  agency  unless  so  authorized  by  the 
state  registrar. 

(d)  The  state  registrar  may,  by  agreement,  transmit  copies  of  records 
and  other  reports  required  by  this  chapter  to  offices  of  vital  records 
outside  this  state  when  such  records  or  other  reports  relate  to  residents 
of  those  jurisdictions  or  persons  born  in  those  jurisdictions.  The 
agreement  shall  require  that  the  copies  be  used  for  statistical  and 
administrative  purposes  only  and  the  agreement  shall  further  provide 
for  the  retention  and  disposition  of  such  copies.  Copies  received  by  the 
department  from  offices  of  vital  statistics  in  other  states  shall  be 
handled  in  the  same  manner  as  prescribed  in  this  Code  section. 

(e)  No  person  shall  prepare  or  issue  any  certificate  which  purports  to 
be  an  original,  certified  copy  or  copy  of  a  vital  record  except  as 
authorized  in  this  chapter  or  regulations  adopted  under  this  chapter. 

(f )  No  copies  or  parts  thereof  of  a  vital  record  shall  be  reproduced  or 
information  copies  for  commercial  or  speculative  purposes.  This  sub¬ 
section  shall  not  apply  to  published  results  of  research.  (Ga.  L.  1914,  p. 
157,  §  20;  Ga.  L.  1927,  p.  353,  §  20;  Ga.  L.  1931,  p.  7,  §§  16,  17;  Ga.  L. 
1933,  p.  7,  §  1;  Code  1933,  §  88-1212;  Code  1933,  §  88-1724,  enacted 
by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1965,  p.  651,  §  3;  Ga.  L.  1969,  p.  715, 
§  2;  Code  1933,  §  88-1726,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code 
1981,  §  31-10-14;  Code  1981,  §  31-10-26,  enacted  by  Ga.  L.  1982,  p. 
723,  §  2;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  2004,  p.  477,  §  9.) 

Editor’s  notes.  —  Code  Section  2013,  and  the  second  version  becomes 
31-10-26  is  set  out  twice  in  this  Code.  The  effective  on  that  date, 
first  version  is  effective  until  January  1, 

JUDICIAL  DECISIONS 

Subsection  (b)  of  this  section  is  in  County  Hosp.  Auth.,  154  Ga.  App.  17,  267 
derogation  of  common  law  and  must  S.E.2d  319  (1980)  (see  O.C.G.A. 

be  strictly  construed.  Evans  v.  DeKalb  §  31-10-26). 
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Subsection  (b)  of  this  section 
amounts  to  exception  to  hearsay  rule. 

—  Evidence  admitted  under  subsection  (b) 
of  this  section  is  hearsay  evidence;  thus, 
this  provision  amounts  to  an  exception  to 
the  hearsay  rule.  Liberty  Nat’l  Life  Ins. 
Co.  v.  Power,  112  Ga.  App.  547,  145  S.E.2d 
801  (1965)  (see  O.C.G.A.  §  31-10-26). 

Death  certificate  not  inadmissible 
even  though  not  filed  within  statu¬ 
tory  time  period.  —  Failure  to  file  death 
certificates  within  72-hour  period  re¬ 
quired  by  O.C.G.A.  §  31-10-15(a)  did  not 
render  certificates  inadmissible  as  hear¬ 
say  when  certified  copies  of  the  certificates 
were  issued  in  accordance  with  subsection 
(a)  of  O.C.G.A.  §  31-10-26,  although  such 
copies  constituted  prima-facie  evidence 
which  raised  a  rebuttable  presumption  of 
truth  of  the  facts  stated  therein.  Sherrer  v. 
Lynn,  172  Ga.  App.  745,  324  S.E.2d  500 
(1984). 

Evidentiary  effect  of  death  certifi¬ 
cate.  —  Death  certificate  is  prima  facie 
evidence  of  facts  therein  stated  but  pre¬ 
sumption  raised  is  rebuttable.  Allstate 
Ins.  Co.  v.  Holcombe,  132  Ga.  App.  Ill, 
207  S.E.2d  537  (1974). 

Death  certificate  serves  as  prima  facie 
evidence  only  of  death  and  immediate 
agency  of  death,  and  other  conclusions, 
such  as  those  regarding  events  leading  up 
to  death  or  whether  cause  of  death  was 
intentional  or  accidental,  are  not  admissi¬ 
ble.  King  v.  State,  151  Ga.  App.  762,  261 
S.E.2d  485  (1979). 

Certified  copy  of  death  certificate  prop¬ 
erly  filed  is  no  longer  prima  facie  evidence 
of  facts  stated  therein,  and  when  facts 
stated  therein  are  shown  to  result  from 
statements  made  by  others,  such  facts 
amount  to  hearsay.  Under  present  law,  a 
certified  copy  of  a  duly  filed  death  certifi¬ 
cate  is  allowed  in  evidence  only  for  the 
purpose  for  which  it  was  intended,  that  is, 
to  show  that  the  person  named  therein  is 
no  longer  in  life.  Interstate  Life  &  Acci¬ 
dent  Ins.  Co.  v.  Wilmont,  123  Ga.  App. 
337,  180  S.E.2d  913  (1971),  criticized  in 
Allstate  Ins.  Co.  v.  Holcombe,  132  Ga.  App. 
Ill,  207  S.E.2d  537  (1974). 

Certified  copy  of  birth  certificate 
shall  be  prima  facie  evidence  only  of 
facts  therein  contained  and  such  evidence 
may  be  rebutted.  It  was  therefore  compe¬ 


tent  for  the  state  to  introduce  a  birth 
certificate  to  prove  that  a  witness  was 
under  14  years  of  age,  and  to  further  prove 
by  parol  evidence  that  the  record  con¬ 
tained  an  error  as  to  the  witness’  race  and 
that  of  the  witness’  parents.  Cunningham 
v.  State,  85  Ga.  App.  216,  68  S.E.2d  614 
(1952). 

Introduction  of  death  certificate 
appropriate.  —  Introduction  of  a  death 
certificate  in  which  the  coroner  assigned 
accidental  suffocation  as  the  cause  of 
death  made  out  a  prima  facie  case  on 
behalf  of  the  insured’s  beneficiary  in  an 
action  to  recover  under  a  double  indem¬ 
nity  policy.  Family  Fund  Life  Ins.  Co.  v. 
Wiley,  91  Ga.  App.  225,  85  S.E.2d  448 
(1954). 

Statement  in  death  certificate  stat¬ 
ing  cause  of  death  is  rebuttable. 

McWaters  v.  Employers  Liab.  Assurance 
Corp.,  73  Ga.  App.  586,  37  S.E.2d  430 
(1946). 

Certificate  not  completed  in  accor¬ 
dance  with  requirements  not  prima 
facie  evidence  of  facts  stated  therein. 

—  Being  in  derogation  of  common  law, 
this  statute  must  be  strictly  construed. 
When  certificate  is  not  completed  in  accor¬ 
dance  with  statutory  requirements,  it  is 
not  prima  facie  evidence  of  facts  stated 
therein.  Liberty  Nat’l  Life  Ins.  Co.  v. 
Power,  112  Ga.  App.  547,  145  S.E.2d  801 
(1965). 

Matters  for  which  death  certificate 
not  admissible  to  prove.  —  Under  rule 
of  strict  construction  that  must  be  applied 
to  this  section,  a  death  certificate  is  not 
admissible  to  prove  particular  matters 
stated  in  the  certificate:  (1)  if  the  state¬ 
ment  is  based  on  hearsay  and  not  upon 
personal  knowledge  of  a  physician  or  offi¬ 
cial  completing  certificate;  or  (2)  if  the 
statement  is  one  of  opinion  to  which  a 
physician  or  official  would  not  be  qualified 
to  testify  personally.  In  these  instances, 
statements  contained  in  the  certificate  are 
not  statements  of  fact  within  the  meaning 
of  the  statute  and  an  exception  to  the 
hearsay  rule  is  inapplicable.  Liberty  Nat’l 
Life  Ins.  Co.  v.  Power,  112  Ga.  App.  547, 
145  S.E.2d  801  (1965)  (see  O.C.G.A. 
§  31-10-26). 

Cited  in  Branton  v.  Independent  Life  & 
Accident  Ins.  Co.,  136  Ga.  App.  414,  221 
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S.E.2d  217  (1975);  Huskins  v.  State,  245 
Ga.  541,  266  S.E.2d  163  (1980). 

RESEARCH  REFERENCES 

C.J.S.  —  76  C.J.S.,  Records,  §§  74  et  evidence  of  cause  of  death  in  civil  or  crim- 
seq.,  112  et  seq.  inal  action,  21  ALR3d  418. 

ALR.  —  Official  death  certificate  as 

31-10-26.  (Effective  January  1,  2013.  See  note.)  Certified  copies 
of  vital  records;  issuance;  use  for  statistical  purposes; 
transmittal  of  records  out  of  state;  use  for  commercial 
or  speculative  purposes. 

(a)  In  accordance  with  Code  Section  31-10-25  and  the  regulations 
adopted  pursuant  thereto: 

(1)  The  state  registrar  or  local  custodian  of  vital  records  appointed 
by  the  state  registrar  to  issue  certified  copies  upon  receipt  of  a  written 
application  shall  issue  a  certified  copy  of  a  vital  record  in  that 
registrar’s  or  custodian’s  custody  or  abstract  thereof  to  any  applicant 
having  a  direct  and  tangible  interest  in  the  vital  record,  except  that 
certified  copies  of  certificates  shall  only  be  issued  to: 

(A)  The  person  whose  record  of  birth  is  registered; 

(B)  Either  parent,  guardian,  or  temporary  guardian  of  the 
person  whose  record  of  birth  or  death  is  registered; 

(C)  The  living  legal  spouse  or  next  of  kin  or  the  legal  represen¬ 
tative  or  the  person  who  in  good  faith  has  applied  and  produced  a 
record  of  such  application  to  become  the  legal  representative  of  the 
person  whose  record  of  birth  or  death  is  registered; 

(D)  The  court  of  competent  jurisdiction  upon  its  order  or  sub¬ 
poena;  or 

(E)  Any  governmental  agency,  state  or  federal,  provided  that 
such  certificate  shall  be  needed  for  official  purposes. 

(2)  Each  certified  copy  issued  shall  show  the  date  of  registration 
and  duplicates  issued  from  records  marked  “delayed”  or  “amended” 
shall  be  similarly  marked  and  show  the  effective  date.  The  documen¬ 
tary  evidence  used  to  establish  a  delayed  certificate  of  birth  shall  be 
shown  on  all  duplicates  issued.  Ail  forms  and  procedures  used  in  the 
issuance  of  certified  copies  of  vital  records  in  this  state  shall  be 
provided  or  approved  by  the  state  registrar. 

(b)  The  federal  agency  responsible  for  national  vital  statistics  may  be 
furnished  such  duplicates  or  data  from  the  system  of  vital  records  as  it 
may  require  for  national  statistics,  provided  such  federal  agency  shares 
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in  the  cost  of  collecting,  processing,  and  transmitting  such  data  and 
provided  further  that  such  data  shall  not  be  used  for  other  than 
statistical  purposes  by  the  federal  agency  unless  so  authorized  by  the 
state  registrar. 

(c)  The  state  registrar  may,  by  agreement,  transmit  duplicates  of 
records  and  other  reports  required  by  this  chapter  to  offices  of  vital 
records  outside  this  state  when  such  records  or  other  reports  relate  to 
residents  of  those  jurisdictions  or  persons  born  in  those  jurisdictions. 
The  agreement  shall  require  that  the  duplicates  be  used  for  statistical 
and  administrative  purposes  only  and  the  agreement  shall  further 
provide  for  the  retention  and  disposition  of  such  duplicates.  Duplicates 
received  by  the  department  from  offices  of  vital  statistics  in  other  states 
shall  be  handled  in  the  same  manner  as  prescribed  in  this  Code  section. 

(d)  No  person  shall  prepare  or  issue  any  certificate  which  purports  to 
be  an  original,  certified  copy  or  duplicate  of  a  vital  record  except  as 
authorized  in  this  chapter  or  regulations  adopted  under  this  chapter. 

(e)  No  duplicates  or  parts  thereof  of  a  vital  record  shall  be  reproduced 
or  information  copied  for  commercial  or  speculative  purposes.  This 
subsection  shall  not  apply  to  published  results  of  research.  (Ga.  L.  1914, 
p.  157,  §  20;  Ga.  L.  1927,  p.  353,  §  20;  Ga.  L.  1931,  p.  7,  §§  16,  17;  Ga. 
L.  1933,  p.  7,  §  1;  Code  1933,  §  88-1212;  Code  1933,  §  88-1724,  enacted 
by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1965,  p.  651,  §  3;  Ga.  L.  1969,  p.  715, 
§  2;  Code  1933,  §  88-1726,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code 
1981,  §  31-10-14;  Code  1981,  §  31-10-26,  enacted  by  Ga.  L.  1982,  p. 
723,  §  2;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  2004,  p.  477,  §  9;  Ga.  L.  2011, 
p.  99,  §  43/HB  24.) 


The  2011  amendment,  effective  Janu¬ 
ary  1,  2013,  substituted  “duplicates”  for 
“copies”  throughout  this  Code  section; 
substituted  “this  state”  for  “the  state”  in 
the  middle  of  the  last  sentence  of  para¬ 
graph  (a)(2);  deleted  former  subsection 
(b),  which  read:  “A  certified  copy  of  a  vital 
record  or  any  part  thereof,  issued  in  accor¬ 
dance  with  subsection  (a)  of  this  Code 
section,  shall  be  considered  for  all  pur¬ 
poses  the  same  as  the  original  and  shall  be 
prima-facie  evidence  of  the  facts  stated 
therein,  provided  that  the  evidentiary 
value  of  a  certificate  or  record  filed  more 
than  one  year  after  the  event,  or  a  record 
which  has  been  amended,  shall  be  deter¬ 
mined  by  the  judicial  or  administrative 
body  or  official  before  whom  the  certificate 
is  offered  as  evidence.”;  redesignated  for¬ 
mer  subsections  (c)  through  (f)  as  present 
subsections  (b)  through  (e),  respectively; 
substituted  “Duplicates”  for  “Copies”  at 


the  beginning  of  the  last  sentence  of  pres¬ 
ent  subsection  (c);  substituted  “duplicate” 
for  “copy”  in  the  middle  of  present  subsec¬ 
tion  (d);  and  substituted  “copied”  for  “cop¬ 
ies”  near  the  end  of  the  first  sentence  of 
present  subsection  (e).  See  editor’s  note 
for  applicability. 

Editor’s  notes.  —  Code  Section 
31-10-26  is  set  out  twice  in  this  Code.  The 
first  version  is  effective  until  January  1, 
2013,  and  the  second  version  becomes 
effective  on  that  date. 

Ga.  L.  2011,  p.  99,  §  101/HB  24,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  this  Act  shall  apply  to  any 
motion  made  or  hearing  or  trial  com¬ 
menced  on  or  after  January  1,  2013. 

Law  reviews.  —  For  article,  “Evi¬ 
dence,”  see  27  Ga.  St.  U.L.  Rev.  1  (2011). 
For  article  on  the  2011  amendment  of  this 
Code  section,  see  28  Ga.  St.  U.L.  Rev.  1 
(2011). 
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31-10-27.  Fees  for  copies  or  services. 


(a)  The  department  shall  prescribe  uniform  fees  to  be  paid  to  the 
State  Office  of  Vital  Records,  local  registrars,  and  local  custodians  for 
certified  copies  of  certificates  or  records,  for  a  search  of  the  files  or 
records,  for  copies  or  information  provided  for  research,  statistical,  or 
administrative  purposes,  or  for  other  services.  The  fee  for  each  search 
or  service,  certified  copy,  or  record  shall  be  determined  by  the  board. 

(b)  Fees  collected  by  the  department  under  this  Code  section  shall  be 
deposited  in  the  general  funds  of  the  state. 

(c)  Fees  for  copies  or  searches  by  local  custodians  of  vital  records 
shall  be  retained  by  them  whether  the  local  custodian  is  paid  on  a  fee 
basis,  a  salary  basis,  or  a  combination  of  both,  except  in  counties  where 
the  local  custodian  of  vital  records  is  an  employee  of  the  county  board  of 
health,  in  which  case  said  fees  shall  be  remitted  monthly  to  the  county 
health  department.  (Ga.  L.  1945,  p.  236,  §§  21,  22;  Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  140,  §  11;  Code  1933,  §  88-1725,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Ga.  L.  1967,  p.  541,  §  1;  Code  1933,  §  88-1727, 
enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-15;  Code  1981, 
§  31-10-27,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  2004,  p.  477, 
§  10.) 

Cross  references.  —  Providing  of  mar-  charge  to  veterans,  Veterans’  Administra- 
ital,  birth,  divorce,  or  death  records  free  of  tion,  and  others,  §  38-1-1. 


JUDICIAL  DECISIONS 


Sole  exception  for  employees  of  the 
county  board  of  health  from  the  gen¬ 
eral  rule  that  local  custodians  shall  keep 
their  fees  clearly  infers  that  the  General 
Assembly  meant  to  include  other  custodi¬ 
ans  in  the  general  rule,  notwithstanding 
any  other  offices  the  employees  might 
have  held.  Porter  v.  Calhoun  County,  250 
Ga.  566,  300  S.E.2d  143  (1983)  (constru¬ 
ing  former  similar  provisions). 


Fees  paid  to  custodian  of  vital  re¬ 
cords.  —  One  who  is  both  the  probate 
judge  and  custodian  of  vital  records  of  a 
county  is  entitled  to  keep  fees  paid  to  the 
person  as  custodian  of  vital  records  and 
the  county  is  not  entitled  to  such  fees. 
Porter  v.  Calhoun  County,  250  Ga.  566, 
300  S.E.2d  143  (1983)  (construing  former 
similar  provisions). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Fees  for  acting  passport  agents.  —  tain  execution  fees  for  acting  as  passport 
Salaried  clerks  of  superior  court  may  re-  agents.  1983  Op.  Att’y  Gen.  No.  U83-24. 

RESEARCH  REFERENCES 

C.J.S.  —  76  C.J.S.,  Records,  §§  81,  144. 


Am.  Jur.  2d.  —  66  Am.  Jur.  2d,  Records 
and  Recording  Laws,  §§  20,  59. 
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31-10-28.  Institutions  to  keep  vital  records. 

(a)  Every  person  in  charge  of  an  institution  shall  keep  a  record  of 
personal  data  concerning  each  person  admitted  or  confined  to  such 
institution.  This  record  shall  include  such  information  as  required  for 
the  certificates  of  birth  and  death  and  the  reports  of  spontaneous  fetal 
death  and  induced  termination  of  pregnancy  required  by  this  chapter. 
The  record  shall  be  made  at  the  time  of  admission  from  information 
provided  by  the  person  being  admitted  or  confined  but,  when  it  cannot 
be  so  obtained,  the  information  shall  be  obtained  from  relatives  or  other 
persons  acquainted  with  the  facts.  The  name  and  address  of  the  person 
providing  the  information  shall  be  a  part  of  the  record. 

(b)  When  a  dead  body  or  dead  fetus  is  released  or  disposed  of  by  an 
institution,  the  person  in  charge  of  the  institution  shall  keep  a  record 
showing  the  name  of  the  decedent  or  parents  of  the  fetus,  date  of  death, 
name  and  address  of  the  person  to  whom  the  body  or  fetus  is  released, 
and  the  date  of  removal  from  the  institution.  If  final  disposition  is  made 
by  the  institution,  the  date,  place,  and  manner  of  disposition  shall  also 
be  recorded. 

(c)  A  funeral  director,  embalmer,  sexton,  or  other  person  who  re¬ 
moves  from  the  place  of  death,  transports,  or  makes  final  disposition  of 
a  dead  body  or  fetus,  in  addition  to  filing  any  certificate  or  other  report 
required  by  this  chapter  or  regulations  promulgated  hereunder,  shall 
keep  a  record  which  shall  identify  the  body  and  such  information 
pertaining  to  receipt,  removal,  delivery,  burial,  or  cremation  of  such 
body  as  may  be  required  by  regulations  adopted  by  the  department. 

(d)  Records  maintained  under  this  Code  section  shall  be  retained  for 
a  period  of  not  less  than  three  years  and  shall  be  made  available  for 
inspection  by  the  state  registrar  or  the  state  registrar’s  representative 
upon  demand.  (Ga.  L.  1927,  p.  353,  §  11;  Code  1933,  §  88-1220;  Ga.  L. 
1945,  p.  236,  §  26;  Code  1933,  §  88-1726,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Code  1933,  §  88-1728,  enacted  by  Ga.  L.  1982,  p.  723,  §  1; 
Code  1981,  §  31-10-10;  Code  1981,  §  31-10-28,  enacted  by  Ga.  L.  1982, 
p.  723,  §  2.) 


Code  Commission  notes.  —  Pursuant  was  inserted  following  “institution”  near 
to  Code  Section  28-9-5,  in  1991,  a  comma  the  beginning  of  subsection  (b). 

31-10-29.  Privileged  nature  of  disclosures;  notification  of  local 
registrar  of  institutional  deaths  and  fetal  deaths;  no¬ 
tification  of  board  of  voting  registrars  of  adult  deaths. 

(a)  Any  person  having  knowledge  or  facts  concerning  any  birth, 
death,  spontaneous  fetal  death,  marriage,  induced  termination  of 
pregnancy,  divorce,  dissolution  of  marriage,  or  annulment  may  disclose 
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such  facts  to  the  state  registrar,  and  such  disclosure  shall  be  absolutely 
privileged  and  no  cause  or  action  may  be  brought  or  maintained  against 
such  person  for  such  disclosure. 

(b)  Not  later  than  the  tenth  day  of  the  month  following  the  month  of 
occurrence,  the  administrator  of  each  institution  or  that  administra¬ 
tor’s  designated  representative  shall  send  to  the  local  vital  records 
registrar  a  list  showing  all  deaths  and  fetal  deaths  occurring  in  that 
institution  during  the  preceding  month. 

(c)  Upon  receipt  of  a  death  certificate  by  any  local  vital  records 
registrar  of  any  person  18  years  of  age  or  older,  the  local  registrar  shall 
notify  the  board  of  voting  registrars  in  the  county  of  the  decedent’s 
residence  of  the  name  and  address  of  such  decedent.  If  the  records  of  the 
local  registrar  reflect  that  the  decedent  was  a  resident  of  another  or 
other  counties  within  the  five  years  preceding  the  decedent’s  death,  the 
local  registrar  shall  also  send  such  information  to  the  board  of  voting 
registrars  of  such  county  or  counties.  (Code  1933,  §  88-1729,  enacted  by 
Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-29,  enacted  by  Ga.  L.  1982, 
p.  723,  §  2;  Ga.  L.  1984,  p.  22,  §  31;  Ga.  L.  1991,  p.  669,  §  8.) 

31-10-30.  Posting  facts  of  death  to  birth  certificates. 

(a)  To  protect  the  integrity  of  vital  records  and  to  prevent  the 
fraudulent  use  of  birth  certificates  of  deceased  persons,  the  state 
registrar  is  authorized  to  match  birth  and  death  certificates,  in  accor¬ 
dance  with  written  standards  promulgated  by  the  state  registrar  to 
prove  beyond  a  reasonable  doubt  the  fact  of  death  and  to  post  the  facts 
of  death  to  the  appropriate  birth  certificate  and  index.  Copies  issued 
from  birth  certificates  marked  deceased  shall  be  similarly  marked. 

(b)  When  a  death  occurs  in  this  state  for  which  a  death  certificate 
must  be  filed  in  accordance  with  Code  Section  31-10-15,  and  the 
decedent’s  birth  certificate  is  on  file  at  the  state  office  of  vital  records, 
the  state  registrar  shall  mark  that  deceased  person’s  birth  certificate 
with  the  word  “Deceased.”  The  state  registrar  shall  notify  the  custodian 
of  vital  records  of  the  county  where  the  decedent  was  born  that  the 
deceased  individual’s  birth  certificate  has  been  marked  “Deceased.” 
(Code  1933,  §  88-1730,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981, 
§  31-10-30,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  1996,  p.  1201, 
§  2.) 


RESEARCH  REFERENCES 

C.J.S.  —  76  C.J.S.,  Records,  §  29. 


Am.  Jur.  2d.  —  66  Am.  Jur.  2d,  Records 
and  Recording  Laws,  §  13  et  seq. 
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31-10-31.  Penalties. 

(a)  A  fine  of  not  more  than  $10,000.00  or  imprisonment  of  not  more 
than  five  years,  or  both,  shall  be  imposed  on: 

(1)  Any  person  who  willfully  and  knowingly  makes  any  false 
statement  in  a  certificate,  record,  or  report  required  by  this  chapter, 
or  in  an  application  for  an  amendment  thereof,  or  in  an  application 
for  a  certified  copy  of  a  vital  record  or  who  willfully  and  knowingly 
supplies  false  information  intending  that  such  information  be  used  in 
the  preparation  of  any  such  report,  record,  or  certificate,  or  amend¬ 
ment  thereof; 

(2)  Any  person  who  without  lawful  authority  and  with  the  intent  to 
deceive  makes,  counterfeits,  alters,  amends,  or  mutilates  any  certif¬ 
icate,  record,  or  report  required  by  this  chapter  or  a  certified  copy  of 
such  certificate,  record,  or  report; 

(3)  Any  person  who  willfully  and  knowingly  obtains,  possesses, 
uses,  sells,  furnishes,  or  attempts  to  obtain,  possess,  use,  sell,  or 
furnish  to  another,  for  any  purpose  of  deception,  any  certificate, 
record,  or  report  required  by  this  chapter  or  certified  copy  thereof  so 
made,  counterfeited,  altered,  amended,  or  mutilated  or  which  is  false 
in  whole  or  in  part  or  which  relates  to  the  birth  of  another  person, 
whether  living  or  deceased; 

(4)  Any  employee  of  the  State  Office  of  Vital  Records,  or  appointed 
local  registrar  or  local  custodian  or  special  abstracting  agent  who 
willfully  and  knowingly  furnishes  or  processes  a  certificate  of  birth,  or 
certified  copy  of  a  certificate  of  birth,  with  the  knowledge  or  intention 
that  it  be  used  for  the  purposes  of  deception;  or 

(5)  Any  person  who  without  lawful  authority  possesses  any  certif¬ 
icate,  record,  or  report  required  by  this  chapter  or  a  copy  or  certified 
copy  of  such  certificate,  record,  or  report  knowing  same  to  have  been 
stolen  or  otherwise  unlawfully  obtained. 

(b)  A  fine  not  more  than  $1,000.00  or  imprisonment  of  not  more  than 
one  year,  or  both,  shall  be  imposed  on: 

(1)  Any  person  who  willfully  and  knowingly  refuses  to  provide 
information  required  by  this  chapter  or  regulations  adopted  hereun¬ 
der; 

(2)  Any  person  who  willfully  and  knowingly  transports  or  accepts 
for  transportation,  interment,  or  other  disposition  a  dead  body 
without  an  accompanying  permit  as  provided  in  this  chapter; 

(3)  Any  person  who  willfully  and  knowingly  neglects  or  violates 
any  of  the  provisions  of  this  chapter  or  refuses  to  perform  any  of  the 
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duties  imposed  upon  such  person  by  this  chapter.  (Ga.  L.  1927,  p.  353, 
§  21;  Code  1933,  §  88-9929;  Ga.  L.  1945,  p.  236,  §  38;  Code  1933, 
§  88-1727,  enacted  by  Ga.  L.  1964,  p.499,  §  1;  Code  1933,  §  88-1731, 
enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-16;  Code 
1981,  §  31-10-31,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  1992,  p. 
6,  §  31;  Ga.  L.  2004,  p.  477,  §  11.) 

31-10-32.  Extension  of  periods  for  filing  of  certificates  or  re¬ 
ports. 

The  department  may,  by  regulation  and  upon  such  conditions  as  it 
may  prescribe  to  assure  compliance  with  the  purposes  of  this  chapter, 
provide  for  the  extension  of  the  periods  for  the  filing  of  certificates  or 
reports.  (Code  1933,  §  88-1718,  enacted  by  Ga.  L.  1964,  p.  499,  §  1; 
Code  1933,  §  88-1732,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981, 
§  31-10-9;  Code  1981,  §  31-10-32,  enacted  by  Ga.  L.  1982,  p.  723,  §  2.) 

31-10-33.  Procedure  for  stillbirth. 

(a)  For  any  stillborn  child  in  this  state,  the  State  Office  of  Vital 
Records  shall,  within  60  days  of  a  request  by  a  parent  named  on  a  fetal 
death  certificate  or  other  eligible  person  as  provided  for  in  subsection 
(h)  of  this  Code  section,  issue  a  certificate  of  birth  resulting  in  stillbirth. 

(b)  The  person  who  is  required  to  file  a  fetal  death  certificate  under 
Code  Section  31-10-18  shall  advise  the  parent  of  a  stillborn  child: 

(1)  That  the  parent  may  request  the  preparation  of  a  certificate  of 
birth  resulting  in  stillbirth  in  addition  to  the  fetal  death  certificate; 

(2)  That  the  parent  may  obtain  a  certificate  of  birth  resulting  in 
stillbirth  by  contacting  the  State  Office  of  Vital  Records; 

(3)  How  the  parent  may  contact  the  State  Office  of  Vital  Records  to 
request  a  certificate  of  birth  resulting  in  stillbirth;  and 

(4)  That  a  copy  of  the  original  certificate  of  birth  resulting  in 
stillbirth  is  a  document  that  is  available  as  a  vital  record  when  held 
by  the  state  registrar  system. 

(c)  The  request  for  a  certificate  of  birth  resulting  in  stillbirth  shall  be 
on  a  form  prescribed  by  the  state  registrar  pursuant  to  Code  Section 
31-10-7. 

(d)  The  certificate  of  birth  resulting  in  stillbirth  shall  contain: 

(1)  The  date  of  the  stillbirth; 

(2)  The  county  in  which  the  stillbirth  occurred; 

(3)  The  name  of  the  stillborn  child  as  provided  on  the  original  or 
amended  certificate  of  the  fetal  death  certificate.  If  a  name  does  not 
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appear  on  the  original  or  amended  fetal  death  certificate  and  the 
requesting  parent  does  not  wish  to  provide  a  name,  the  State  Office  of 
Vital  Records  shall  fill  in  the  certificate  of  birth  resulting  in  stillbirth 
with  the  name  “baby  boy”  or  “baby  girl”  and  the  last  name  of  the 
parents; 

(4)  The  state  file  number  of  the  corresponding  fetal  death  certifi¬ 
cate;  and 

(5)  The  following  statement:  “This  certificate  is  not  proof  of  live 
birth.” 

(e)  The  certificate  of  birth  resulting  in  stillbirth  shall  also  contain: 

(1)  Gender; 

(2)  Place  of  delivery; 

(3)  Residence  of  mother; 

(4)  The  attendant  at  delivery; 

(5)  Gestational  age  at  delivery; 

(6)  Weight  at  delivery; 

(7)  Mother’s  name; 

(8)  Father’s  name; 

(9)  Time  of  delivery;  and 

(10)  Type  of  delivery,  including  but  not  limited  to  single,  twin,  or 
triplet. 

(f )  A  certificate  of  birth  resulting  in  stillbirth  shall  be  a  vital  record 
when  held  by  the  state  registrar  system.  The  State  Office  of  Vital 
Records  shall  inform  any  parent  who  requests  a  certificate  of  birth 
resulting  in  stillbirth  that  a  copy  of  the  document  is  available  as  a  vital 
record. 

(g)  A  parent  may  request  that  the  State  Office  of  Vital  Records  issue 
a  certificate  of  birth  resulting  in  stillbirth  regardless  of  the  date  on 
which  the  certificate  of  fetal  death  was  issued. 

(h)  Those  individuals  who  are  entitled  to  request  a  certificate  of  birth 
resulting  in  stillbirth  are: 

(1)  Either  parent  of  the  stillborn  child  listed  on  the  vital  record; 

(2)  A  grandparent  of  the  stillborn  child; 

(3)  An  adult  brother  or  sister  of  the  stillborn  child; 

(4)  A  legal  representative  of  the  parent;  and 
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(5)  A  court  of  competent  jurisdiction. 

(i)  The  State  Office  of  Vital  Records  shall  not  use  a  certificate  of  birth 
resulting  in  stillbirth  to  calculate  live  birth  statistics. 

(j)  This  Code  section  shall  not  be  used  to  establish,  bring,  or  support 
a  civil  cause  of  action  seeking  damages  against  any  person  or  entity  for 
bodily  injury,  personal  injury,  or  wrongful  death  for  a  stillbirth. 

(k)  The  state  registrar  shall  prescribe  by  rules  pursuant  to  Code 
Section  31-10-5  the  form,  content,  and  process  for  the  certificate  of  birth 
resulting  in  stillbirth.  (Code  1981,  §  31-10-33,  enacted  by  Ga.  L.  2008, 
p.  585,  §  3/SB  381.) 

Editor’s  notes.  —  Ga.  L.  2008,  p.  585,  known  and  may  be  cited  as  the  ‘No  Heart- 
§  1/SB  381,  not  codified  by  the  General  beat  Act.’” 

Assembly,  provides  that:  “This  Act  shall  be 
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enport  Funeral  Home,  242  Ga.  751,  251 
S.E.2d  250  (1978). 
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transported,  68  ALR4th  14. 


531 


T.31,  C.ll,  A.1 


HEALTH 


31-11-1 


ARTICLE  1 

GENERAL  PROVISIONS 

Cross  references.  —  Criminal  penalty  §  16-10-29.  Required  equipment  for  emer- 
for  knowingly  requesting  ambulance  ser-  gency  vehicles,  §  40-8-90  et  seq. 
vice  when  no  reasonable  need  exists, 

31-11-1.  Findings;  declaration  of  policy. 

(a)  The  General  Assembly  finds  and  determines: 

(1)  That  the  furnishing  of  emergency  medical  services  is  a  matter 
of  substantial  importance  to  the  people  of  this  state; 

(2)  That  the  cost  and  quality  of  emergency  medical  services  are 
matters  within  the  public  interest; 

(3)  That  it  is  highly  desirable  for  the  state  to  participate  in 
emergency  medical  systems  communications  programs  established 
pursuant  to  Public  Law  93-154,  entitled  the  Emergency  Medical 
Services  Systems  Act  of  1973; 

(4)  That  the  administration  of  an  emergency  medical  systems 
communications  program  should  be  the  responsibility  of  the  Depart¬ 
ment  of  Public  Health,  acting  upon  the  recommendations  of  the  local 
entity  which  coordinates  the  program;  all  ambulance  services  shall  be 
a  part  of  this  system  even  if  this  system  is  the  9-1-1  emergency 
telephone  number; 

(5)  That  an  emergency  medical  systems  communications  program 
in  a  health  district  should  be  operated  as  economically  and  efficiently 
as  possible  to  serve  the  public  welfare  and,  to  achieve  this  goal, 
should  involve  the  designation  of  geographical  territories  to  be 
serviced  by  participating  ambulance  providers  and  should  involve  an 
economic  and  efficient  procedure  to  distribute  emergency  calls  among 
participating  ambulance  providers  serving  the  same  health  district; 
and 

(6)  Any  first  responder  falls  under  the  department’s  rules  and 
regulations  governing  ambulances  and  can  transport  only  in 
life-threatening  situations  or  by  orders  of  a  licensed  physician  or 
when  a  licensed  ambulance  cannot  respond. 

(b)  The  General  Assembly  therefore  declares  that,  in  the  exercise  of 
the  sovereign  powers  of  the  state  to  safeguard  and  protect  the  public 
health  and  general  well-being  of  its  citizens,  it  is  the  public  policy  of  this 
state  to  encourage,  foster,  and  promote  emergency  medical  systems 
communications  programs  and  that  such  programs  shall  be  accom¬ 
plished  in  a  manner  that  is  coordinated,  orderly,  economical,  and 
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without  unnecessary  duplication  of  services  and  facilities.  (Code  1933, 
§  88-3100,  enacted  by  Ga.  L.  1978,  p.  1068,  §  1;  Ga.  L.  2005,  p.  660, 
§  3/HB  470;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  paragraph  (a)(4). 

Cross  references.  —  Emergency  tele¬ 
phone  number  “9-1-1”  system,  §  46-5-120 
et  seq. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2005,  the  sub¬ 
section  (a)  designation  preceding  para¬ 
graph  (a)(4)  was  deleted. 

Editor’s  notes.  —  The  Emergency 

31-11-2.  Definitions. 


Medical  Services  Systems  Act  of  1973,  PL. 
93-154,  referred  to  in  paragraph  (a)(3), 
was  repealed  by  PL.  99-117  and  PL. 
99-129.  The  Georgia  Emergency  Medical 
Systems  Communication  Program,  how¬ 
ever,  was  established  pursuant  to  that  Act 
prior  to  its  repeal.  Therefore,  the  refer¬ 
ence  in  this  Code  section  to  that  Act  is 
being  retained  for  historical  purposes. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


As  used  in  this  chapter,  the  term: 

(1)  “Air  ambulance”  means  any  rotary-wing  aircraft  used  or  in¬ 
tended  to  be  used  for  hire  for  transportation  of  sick  or  injured  persons 
who  may  need  medical  attention  during  transport. 

(1.1)  “Air  ambulance  service”  means  the  for-hire  providing  of 
emergency  care  and  transportation  by  means  of  an  air  ambulance  for 
an  injured  or  sick  person  to  or  from  a  place  where  medical  or  hospital 
care  is  furnished. 

(1.2)  “Ambulance”  means  a  motor  vehicle  that  is  specially  con¬ 
structed  and  equipped  or  an  air  ambulance  and  is  intended  to  be  used 
for  the  emergency  transportation  of  patients,  including  dual  purpose 
police  patrol  cars  and  funeral  coaches  or  hearses  which  otherwise 
comply  with  the  provisions  of  this  chapter. 

(2)  “Ambulance  attendant”  means  a  person  responsible  for  the  care 
of  patients  being  transported  in  an  ambulance. 

(3)  “Ambulance  provider”  means  an  agency  or  company  providing 
ambulance  service  which  is  operating  under  a  valid  license  from  the 
Emergency  Health  Section  of  the  Department  of  Public  Health. 

(4)  “Ambulance  service”  means: 

(A)  The  providing  of  emergency  care  and  transportation  on  the 
public  streets  and  highways  of  this  state  for  a  wounded,  injured, 
sick,  invalid,  or  incapacitated  human  being  to  or  from  a  place 
where  medical  or  hospital  care  is  furnished; 

(B)  The  provision  of  any  air  ambulance  service;  or 
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(C)  The  provision  of  services  specified  in  subparagraphs  (A)  and 

(B)  of  this  paragraph. 

(5)  “Cardiac  technician”  means  a  person  who,  having  been  trained 
and  certified  as  an  emergency  medical  technician  and  having  com¬ 
pleted  additional  training  in  advanced  cardiac  life  support  techniques 
in  a  training  course  approved  by  the  department,  is  so  certified  by  the 
Composite  State  Board  of  Medical  Examiners,  now  known  as  the 
Georgia  Composite  Medical  Board,  prior  to  January  1,  2002,  or  the 
Department  of  Human  Resources  (now  known  as  the  Department  of 
Public  Health  for  these  purposes)  on  and  after  January  1,  2002. 

(6)  “Composite  board”  means  the  Georgia  Composite  Medical 
Board. 

(6.1)  “Department”  means  the  Department  of  Public  Health. 

(7)  “Emergency  medical  services  system”  means  a  system  which 
provides  for  the  arrangement  of  personnel,  facilities,  and  equipment 
for  the  effective  and  coordinated  delivery  in  an  appropriate  geograph¬ 
ical  area  of  health  care  services  under  emergency  conditions,  occur¬ 
ring  either  as  a  result  of  the  patient’s  condition  or  as  a  result  of 
natural  disasters  or  similar  situations,  and  which  is  administered  by 
a  public  or  nonprofit  private  entity  which  has  the  authority  and  the 
resources  to  provide  effective  administration  of  the  system. 

(8)  “Emergency  Medical  Systems  Communications  Program” 
(EMSC  Program)  means  any  program  established  pursuant  to  Public 
Law  93-154,  entitled  the  Emergency  Medical  Services  Systems  Act  of 
1973,  which  serves  as  a  central  communications  system  to  coordinate 
the  personnel,  facilities,  and  equipment  of  an  emergency  medical 
services  system  and  which: 

(A)  Utilizes  emergency  medical  telephonic  screening; 

(B)  Utilizes  a  publicized  emergency  telephone  number;  and 

(C)  Has  direct  communication  connections  and  interconnections 

with  the  personnel,  facilities,  and  equipment  of  an  emergency 

medical  services  system. 

(9)  “Emergency  medical  technician”  means  a  person  who  has  been 
certified  by  the  department  after  having  successfully  completed  an 
emergency  medical  care  training  program  approved  by  the  depart¬ 
ment. 

(10)  “First  responder”  means  any  person  or  agency  who  provides 
on-site  care  until  the  arrival  of  a  duly  licensed  ambulance  service. 

(11)  “Health  districts”  means  the  geographical  districts  designated 
by  the  department  in  accord  with  Code  Section  31-3-15. 
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(12)  “Invalid  car”  means  a  motor  vehicle  not  used  for  emergency 
purposes  but  used  only  to  transport  persons  who  are  convalescent, 
sick,  or  otherwise  nonambulatory. 

(13)  “License”  when  issued  to  an  ambulance  service  signifies  that 
its  facilities  and  operations  comply  with  this  chapter  and  the  rules 
and  regulations  issued  by  the  department  hereunder. 

(14)  “License  officer”  means  the  commissioner  of  public  health  or 
his  designee. 

(15)  “Local  coordinating  entity”  means  the  public  or  nonprofit 
private  entity  designated  by  the  Board  of  Public  Health  or  its 
designee  to  administer  and  coordinate  the  EMSC  Program  in  a  health 
district  established  in  accord  with  Code  Section  31-3-15. 

(16)  “Paramedic”  means  any  person  who  has  been  certified  by  the 
composite  board  before  January  1,  2002,  or  by  the  department  on  or 
after  January  1,  2002,  as  having  been  trained  in  emergency  care 
techniques  in  a  paramedic  training  course  approved  by  the  depart¬ 
ment. 

(16.1)  “Paramedic  clinical  preceptor”  means  a  Georgia  certified 
paramedic  with  a  minimum  of  two  years  of  emergency  medical 
services  experience  who  meets  the  standard  requirements  for  para¬ 
medic  preceptor  training  as  established  by  the  department. 

(17)  “Patient”  means  an  individual  who  is  sick,  injured,  wounded, 
or  otherwise  incapacitated  or  helpless. 

(18)  “Person”  means  any  individual,  firm,  partnership,  association, 
corporation,  company,  group  of  individuals  acting  together  for  a 
common  purpose,  or  organization  of  any  kind,  including  any  govern¬ 
mental  agency  other  than  of  the  United  States. 

(19)  “Provisional  license”  when  issued  to  an  ambulance  service 
means  a  license  issued  on  a  conditional  basis  to  allow  a  newly 
established  ambulance  service  a  period  of  30  days  to  demonstrate 
that  its  facilities  and  operations  comply  with  this  chapter  and  rules 
and  regulations  issued  by  the  department  under  this  chapter.  (Code 
1933,  §  88-3101,  enacted  by  Ga.  L.  1972,  p.  625,  §  1;  Ga.  L.  1977,  p. 
281,  §  1;  Ga.  L.  1978,  p.  1068,  §  2;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L. 
1988,  p.  1923,  §  1;  Ga.  L.  1989,  p.  1782,  §  1;  Ga.  L.  2001,  p.  1145,  §  1; 
Ga.  L.  2003,  p.  304,  §  1;  Ga.  L.  2009,  p.  453,  §§  1-5, 1-6,  1-35/HB  228; 
Ga.  L.  2009,  p.  859,  §  10/HB  509;  Ga.  L.  2011,  p.  705,  §§  5-15,  6-4, 
6-5/HB  214.) 

The  2011  amendment,  effective  July  in  paragraph  (3);  substituted  “Depart- 
1,  2011,  substituted  “Department  of  Pub-  ment  of  Public  Health”  for  “Department  of 
lie  Health”  for  “Division  of  Public  Health  Community  Health”  in  paragraphs  (5)  and 
of  the  Department  of  Community  Health”  (6.1);  substituted  “commissioner  of  public 
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health”  for  “commissioner  of  community 
health”  in  paragraph  (14);  and  substituted 
“Board  of  Public  Health”  for  “Board  of 
Community  Health”  in  paragraph  (15). 

Editor’s  notes.  —  The  Emergency 
Medical  Services  Systems  Act  of  1973,  P.L. 
93-154,  referred  to  in  paragraph  (8),  was 
repealed  by  P.L.  99-117  and  P.L.  99-129. 
The  Georgia  Emergency  Medical  Systems 


Communications  Program,  however,  was 
established  pursuant  to  that  Act  prior  to 
its  repeal.  Therefore,  the  reference  in  this 
Code  section  to  that  Act  is  being  retained 
for  historical  purposes. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Use  of  ambulance  by  Department  of  and  not  for  emergency  purposes,  then  pro- 
Veterans  Service.  —  So  long  as  the  De-  visions  of  this  section  would  not  be  appli- 
partment  of  Veterans  Service  operates  the  cable;  it  would  not  be  necessary  for  the 
Department’s  ambulance  with  the  inten-  Department  to  remove  support  equipment 
tion  to  transport  persons  who  are  conva-  from  the  ambulance.  1973  Op.  Att’y  Gen. 
lescent,  sick,  or  otherwise  nonambulatory  No.  73-143  (see  O.C.G.A.  §  31-11-2). 

31-11-3.  Recommendations  by  local  coordinating  entity  as  to 
administration  of  EMSC  Program;  hearing  and  appeal. 

(a)  The  Board  of  Public  Health  shall  have  the  authority  on  behalf  of 
the  state  to  designate  and  contract  with  a  public  or  nonprofit  local 
entity  to  coordinate  and  administer  the  EMSC  Program  for  each  health 
district  designated  by  the  Department  of  Public  Health.  The  local 
coordinating  entity  thus  designated  shall  be  responsible  for  recom¬ 
mending  to  the  board  or  its  designee  the  manner  in  which  the  EMSC 
Program  is  to  be  conducted.  In  making  its  recommendations,  the  local 
coordinating  entity  shall  give  priority  to  making  the  EMSC  Program 
function  as  efficiently  and  economically  as  possible.  Each  licensed 
ambulance  provider  in  the  health  district  shall  have  the  opportunity  to 
participate  in  the  EMSC  Program. 

(b)  The  local  coordinating  entity  shall  request  from  each  licensed 
ambulance  provider  in  its  health  district  a  written  description  of  the 
territory  in  which  it  can  respond  to  emergency  calls,  based  upon  the 
provider’s  average  response  time  from  its  base  location  within  such 
territory;  and  such  written  description  shall  be  due  within  ten  days  of 
the  request  by  the  local  coordinating  entity. 

(c)  After  receipt  of  the  written  descriptions  of  territory  in  which  the 
ambulance  providers  propose  to  respond  to  emergency  calls,  the  local 
coordinating  entity  shall  within  ten  days  recommend  in  writing  to  the 
board  or  its  designee  the  territories  within  the  health  district  to  be 
serviced  by  the  ambulance  providers;  and  at  this  same  time  the  local 
coordinating  entity  shall  also  recommend  the  method  for  distributing 
emergency  calls  among  the  providers,  based  primarily  on  the  consider¬ 
ations  of  economy,  efficiency,  and  benefit  to  the  public  welfare.  The 
recommendation  of  the  local  coordinating  entity  shall  be  forwarded 
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immediately  to  the  board  or  its  designee  for  approval  or  modification  of 
the  territorial  zones  and  method  of  distributing  calls  among  ambulance 
providers  participating  in  the  EMSC  Program  in  the  health  district. 

(d)  The  board,  or  its  designee,  is  empowered  to  conduct  a  hearing  into 
the  recommendations  made  by  the  local  coordinating  entity,  and  such 
hearing  shall  be  conducted  according  to  the  procedures  set  forth  in  Code 
Section  31-5-2. 

(e)  The  recommendations  of  the  local  coordinating  entity  shall  not  be 
modified  unless  the  board  or  its  designee  shall  find,  after  a  hearing,  that 
the  determination  of  the  district  health  director  is  not  consistent  with 
operation  of  the  EMSC  Program  in  an  efficient,  economical  manner  that 
benefits  the  public  welfare.  The  decision  of  the  board  or  its  designee 
shall  be  rendered  as  soon  as  possible  and  shall  be  final  and  conclusive 
concerning  the  operation  of  the  EMSC  Program;  and  appeal  from  such 
decision  shall  be  pursuant  to  Code  Section  31-5-3. 

(f )  The  local  coordinating  entity  shall  begin  administering  the  EMSC 
Program  in  accord  with  the  decision  by  the  board  or  its  designee 
immediately  after  the  decision  by  the  board  or  its  designee  regarding 
the  approval  or  modification  of  the  recommendations  made  by  the  local 
coordinating  entity;  and  the  EMSC  Program  shall  be  operated  in  such 
manner  pending  the  resolution  of  any  appeals  filed  pursuant  to  Code 
Section  31-5-3. 

(g)  This  Code  section  shall  not  apply  to  air  ambulances  or  air 
ambulance  services.  (Code  1933,  §  88-3116,  enacted  by  Ga.  L.  1978,  p. 
1068,  §  3;  Ga.  L.  2003,  p.  304,  §  2;  Ga.  L.  2009,  p.  453,  §§  1-4,  1-5/HB 
228;  Ga.  L.  2011,  p.  705,  §§  6-3,  6-4/HB  214.) 

The  2011  amendment,  effective  July  of  Public  Health”  for  “Department  of  Com- 
1,  2011,  in  the  first  sentence  of  subsection  munity  Health”  near  the  end. 

(a),  substituted  “Board  of  Public  Health”  Law  reviews.  —  For  article  on  the 
for  “Board  of  Community  Health”  near  the  2011  amendment  of  this  Code  section,  see 
beginning,  and  substituted  “Department  28  Ga.  St.  U.L.  Rev.  147  (2011). 

JUDICIAL  DECISIONS 


Summary  judgment  against  board’s 
designee  in  error.  —  Since  the  decision 
by  the  designee  of  the  Board  of  Human 
Resources  to  exclude  licensed  private  am¬ 
bulance  service  from  automatic  routing  of 
emergency  calls  took  numerous  factors 
into  account  and  based  the  board’s  deci¬ 
sion  upon  hotly  contested  facts,  there 
were  genuine  issues  of  material  fact  and 
the  trial  court  erred  in  awarding  sum¬ 
mary  judgment  against  the  designee. 
DeKalb  County  v.  Metro  Ambulance 


Servs.,  Inc.,  253  Ga.  561,  322  S.E.2d  881 
(1984). 

Breadth  of  standard  of  review.  — 

Although  the  language  of  O.C.G.A. 
§  31-11-3  is  phrased  as  a  mandatory  di¬ 
rective  to  the  designee,  the  statute  does 
not  purport  to  confine  the  designee  to  the 
same  limited  standard  of  review  to  which 
the  judiciary  is  confined  respecting  ad¬ 
ministrative  decisions,  nor  does  the  stat¬ 
ute  overcome  the  constitutional  proscrip¬ 
tion  against  plenary  judicial  review  of 
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such  decisions.  DeKalb  County  v.  Metro 
Ambulance  Servs.,  Inc.,  253  Ga.  561,  322 
S.E.2d  881  (1984). 

Even  though  “fairness”  is  not  an 
enumerated  criterion  of  O.C.G.A. 
§  31-11-3,  the  specific  factual  inquiry 
made  by  the  Board  of  Human  Resources’ 
designee  concerning  the  double  burden  of 
citizens’  funding  local  emergency  medical 
services  as  well  as  paying  private  ambu¬ 
lance  service’s  fees  fell  within  the  board’s 
discretion  to  take  into  consideration  the 
factors  of  economy  and  efficiency  so  as  to 
benefit  local  citizens.  DeKalb  County  v. 
Metro  Ambulance  Servs.,  Inc.,  253  Ga. 
561,  322  S.E.2d  881  (1984). 


Term  “shall  have  an  opportunity  to 
participate”  should  be  construed  in  pari 
materia  with  the  mandatory  statutory  cri¬ 
teria  of  efficiency,  economy,  and  public 
welfare,  and  the  extent  of  a  private  ambu¬ 
lance  service’s  participation  in  the  auto¬ 
matic  tunneling  of  emergency  calls  is  con¬ 
tingent  upon  the  Board  of  Human 
Resources  designee’s  discretionary  deter¬ 
mination  of  how  best  to  fulfill  the  statu¬ 
tory  criteria.  DeKalb  County  v.  Metro  Am¬ 
bulance  Servs.,  Inc.,  253  Ga.  561,  322 
S.E.2d  881  (1984). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Trauma  advisory  committee  as  re¬ 
view  organization  under  §  31-7-131(3). 

—  Since  the  Trauma  Advisory  Committee 
for  Emergency  Medical  Services  is  a  review 
organization  consisting  of  surgeons  li¬ 
censed  in  the  State  of  Georgia  which  eval¬ 
uates  care  provided  by  professional  health 
care  providers  as  defined  in  O.C.G.A. 


§  31-7-131(2)  for  the  purposes  of  improv¬ 
ing  the  quality  of  care  rendered  and  reduc¬ 
ing  morbidity  and  mortality  due  to  trauma, 
it  is  a  review  organization  within  the 
meaning  of  §  31-7-131(3)  and  is  covered  by 
the  immunity  and  confidentiality  provi¬ 
sions  of  O.C.G.A.  §§  31-7-132  and 
31-7-133.  1988  Op.  Att’y  Gen.  No.  88-5. 


31-11-4.  Supervision  and  modifications  of  EMSC  Program. 


The  board  or  its  designee  shall  exercise  continuing  supervision  over 
the  operations  of  the  EMSC  Program  in  each  health  district  and  shall 
make  all  necessary  modifications  in  accord  with  the  procedures  set 
forth  in  Code  Section  31-11-3.  (Code  1933,  §  88-3117,  enacted  by  Ga.  L 
1978,  p.  1068,  §  4.) 


31-11-5.  Rules  and  regulations. 

(a)  The  department  is  authorized  to  adopt  and  promulgate  rules  and 
regulations  for  the  protection  of  the  public  health: 

(1)  Prescribing  reasonable  health,  sanitation,  and  safety  stan¬ 
dards  for  transporting  patients  in  ambulances; 

(2)  Prescribing  reasonable  conditions  under  which  ambulance  at¬ 
tendants  are  required; 

(3)  Establishing  criteria  for  the  training  of  ambulance  attendants; 
and 

(4)  The  emergency  medical  technician  course  is  to  be  offered  at 
area  hospitals  and  area  technical  vocational  schools  in  conjunction 
with  their  emergency  patient  care  and  personnel  training  programs. 
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(b)  Nothing  in  this  Code  section  shall  authorize  the  department  to 
adopt  and  promulgate  rules  or  regulations  which  shall  prevent  the 
continued  use  of  dual  purpose  funeral  coaches  or  hearses  currently 
being  used  as  ambulances  if  the  vehicles  otherwise  conform  in  all 
respects  to  the  requirements  of  Code  Section  31-11-34,  except  for  their 
size  and  shape.  (Code  1933,  §  88-3112,  enacted  by  Ga.  L.  1972,  p.  625, 
§  1;  Ga.  L.  2003,  p.  304,  §  3.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Requiring  two  emergency  medical 
technicians  on  ambulance.  —  Regula¬ 
tion  requiring  that  two  emergency  medi¬ 
cal  technicians  be  present  in  an  ambu¬ 
lance  while  transporting  a  patient  is 

31-11-6.  Records. 


consistent  with  the  authority  of  the  De¬ 
partment  of  Human  Resources  stated  in 
O.C.G.A.  §  31-11-5.  1988  Op.  Att’y  Gen. 
No.  U88-4. 


Records  of  each  ambulance  trip  shall  be  made  by  the  ambulance 
service  in  a  manner  and  on  such  forms  as  may  be  prescribed  by  the 
department  through  regulations.  Such  records  shall  be  available  for 
inspection  by  the  department  at  any  time,  and  a  summary  of  ambulance 
service  activities  shall  be  prepared  on  specific  cases  and  furnished  to 
the  department  upon  request.  (Code  1933,  §  88-3108,  enacted  by  Ga.  L. 
1972,  p.  625,  §  1.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Disclosure  of  trip  reports  to  depart¬ 
ment.  —  Regulation  requiring  that  copies 
of  ambulance  trip  reports  be  furnished  to 
the  Department  of  Human  Resources  is 


not  violative  of  O.C.G.A.  §  31-11-6  and 
does  not  breach  the  confidentiality  of  the 
patient.  1988  Op.  Att’y  Gen.  No.  U88-4. 


31-11-7.  Exercise  of  emergency  vehicle  privileges  by  ambulance 
drivers. 

The  driver  of  an  ambulance  on  the  public  streets,  highways,  and 
private  access  roads  of  this  state,  when  responding  to  an  emergency  call 
or  while  transporting  a  patient,  is  authorized  to  operate  the  ambulance 
as  an  emergency  vehicle  pursuant  to  Code  Section  40-6-6.  (Code  1933, 
§  88-3109,  enacted  by  Ga.  L.  1972,  p.  625,  §  1;  Ga.  L.  2003,  p.  304,  §  4.) 


Cross  references.  —  Yielding  of  right 
of  way  to  authorized  emergency  vehicles, 
§  40-6-74.  Duty  of  pedestrians  to  yield 


right  of  way  to  authorized  vehicles, 
§  40-6-99. 
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RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  7A  Am.  Jur.  2d,  Auto¬ 
mobiles  and  Highway  Traffic,  §§  184,  222, 
230.  8  Am.  Jur.  2d,  Automobiles  and  High¬ 
way  Traffic,  §§  611,  723,  954  et  seq.  40 
Am.  Jur.  2d,  Highways,  Streets,  and 
Bridges,  §  588  et  seq. 


C.J.S.  —  60  C.J.S.,  Motor  Vehicles, 
§§  31,  46.  60 A  C.J.S.,  Motor  Vehicles, 
§§  518  et  seq.,  557,  623,  756,  757.  60A 
C.J.S. ,  Motor  Vehicles,  §§  765,  766.  61A 
C.J.S. ,  Motor  Vehicles,  §  1440. 


31-11-8.  Liability  of  persons  rendering  emergency  care;  liability 
of  physicians  advising  ambulance  service  pursuant  to 
Code  Section  31-11-50;  limitation  to  gratuitous  services. 


(a)  Any  person,  including  agents  and  employees,  who  is  licensed  to 
furnish  ambulance  service  and  who  in  good  faith  renders  emergency 
care  to  a  person  who  is  a  victim  of  an  accident  or  emergency  shall  not 
be  liable  for  any  civil  damages  to  such  victim  as  a  result  of  any  act  or 
omission  by  such  person  in  rendering  such  emergency  care  to  such 
victim. 


(b)  A  physician  shall  not  be  civilly  liable  for  damages  resulting  from 
that  physician’s  acting  as  medical  adviser  to  an  ambulance  service, 
pursuant  to  Code  Section  31-11-50,  if  those  damages  are  not  a  result  of 
that  physician’s  willful  and  wanton  negligence. 

(c)  The  immunity  provided  in  this  Code  section  shall  apply  only  to 
those  persons  who  perform  the  aforesaid  emergency  services  for  no 
remuneration.  (Code  1933,  §  88-3114,  enacted  by  Ga.  L.  1972,  p.  625, 
§  1;  Ga.  L.  1982,  p.  692,  §§  1,  2.) 


Cross  references.  —  Statement  of 
emergency  vehicle  driver’s  duty  of  care 
with  regard  to  other  drivers  and  pedestri¬ 
ans  in  operation  of  vehicle,  §§  40-6-74, 
40-6-99.  Liability  of  persons  rendering 
emergency  care  generally,  §  51-1-29. 

Law  reviews.  —  For  article  surveying 


judicial  and  legislative  developments  in 
Georgia’s  tort  laws,  see  31  Mercer  L.  Rev. 
229  (1979). 

For  comment,  “Good  Samaritan  Laws — 
Legal  Disarray:  An  Update,”  see  38  Mer¬ 
cer  L.  Rev.  1439  (1987). 


JUDICIAL  DECISIONS 


Legislative  intent  behind  this  sec¬ 
tion,  see  Anderson  v.  Little  &  Davenport 
Funeral  Home,  242  Ga.  751,  251  S.E.2d 
250  (1978)  (see  O.C.G.A.  §  31-11-8). 

This  section  is  definite  and  certain 
in  the  statute’s  meaning.  Men  of  com¬ 
mon  intelligence  would  not  differ  as  to 
application  of  the  statute’s  provisions.  An¬ 
derson  v.  Little  &  Davenport  Funeral 
Home,  242  Ga.  751,  251  S.E.2d  250  (1978) 
(see  O.C.G.A.  §  31-11-8). 

Immunity  granted  only  as  to  acts  or 


omissions  in  rendering  emergency 
care.  —  This  section  is  carefully  drawn  so 
as  to  grant  immunity  to  providers  of  am¬ 
bulance  service  only  for  their  acts  and 
omissions  in  rendering  such  emergency 
care.  Anderson  v.  Little  &  Davenport  Fu¬ 
neral  Home,  242  Ga.  751,  251  S.E.2d  250 
(1978)  (see  O.C.G.A.  §  31-11-8). 

Ambulance  service  was  not  entitled  to 
emergency  care  providers’  immunity  un¬ 
der  O.C.G.A.  §  31-ll-8(a)  because  the  am¬ 
bulance  did  not  render  emergency  care, 
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but  rather,  it  was  the  ambulance’s  inabil¬ 
ity  to  provide  prompt  emergency  care  that 
formed  the  basis  of  a  lawsuit  alleging 
damage  from  a  delay  in  emergency  trans¬ 
port.  Crewey  v.  Am.  Med.  Response  of  Ga., 
Inc.,  303  Ga.  App.  258,  692  S.E.2d  851 
(2010). 

Code  section  only  applies  to  rendi¬ 
tion  of  health  care.  —  Trial  court  erred 
in  charging  O.C.G.A.  §  31-11-8  when  lia¬ 
bility  was  not  founded  upon  the  rendition 
of  health  care  but  was  based  upon  the 
intentional  torts  of  assault  and  robbery 
because  an  ambulance  attendant  removed 
the  passenger/plaintiff’s  ring.  Bricks  v. 
Metro  Ambulance  Serv.,  Inc.,  177  Ga.  App. 
62,  338  S.E.2d  438  (1985). 

Immunity  not  extended  to  negli¬ 
gence  causing  motor  vehicle  acci¬ 
dent.  —  Legislature  saw  fit  not  to  extend 
immunity  to  negligence  of  ambulance 
driver  for  injuries  resulting  from  motor 
vehicle  accidents.  Anderson  v.  Little  & 
Davenport  Funeral  Home,  242  Ga.  751, 
251  S.E.2d  250  (1978). 

Immunity  requires  that  one  act  in 
good  faith.  —  Once  licensed,  providers  of 
ambulance  service  are  granted  immunity 
from  civil  liability  provided,  however, 
emergency  care  is  rendered  in  good  faith. 
Anderson  v.  Little  &  Davenport  Funeral 
Home,  242  Ga.  751,  251  S.E.2d  250  (1978) 
(see  O.C.G.A.  §  31-11-8). 

Because  the  totality  of  the  paramedics’ 
actions  showed  that  the  paramedics  acted 
in  good  faith  with  the  intent  to  save  the 
decedent’s  life,  O.C.G.A.  §  31-11-8  pro¬ 
vided  immunity  against  liability  for  the 
paramedics’  conduct.  Thomas  v.  DeKalb 
County,  227  Ga.  App.  186,  489  S.E.2d  58 
(1997). 

Since  plaintiff  presented  no  evidence 
that  defendants,  emergency  medical  tech¬ 
nicians,  believed  the  defendant’s  conduct 
was  unconscionable  or  that  the  circum¬ 
stances  required  further  investigation, 
even  if  the  defendants  exercised  bad  judg¬ 
ment  and  acted  negligently,  such  conduct 
did  not  amount  to  a  lack  of  good  faith  and, 
accordingly,  the  trial  court  did  not  err  in 
granting  summary  judgment  to  the  defen¬ 
dants.  Bixler  v.  Merritt,  244  Ga.  App.  82, 
534  S.E.2d  837  (2000). 

Paramedic  was  an  employee  of  the 
county  emergency  medical  services,  which 


was  licensed  to  provide  ambulance  ser¬ 
vices  and  the  administratrix  did  not  pres¬ 
ent  any  evidence  suggesting  that  defen¬ 
dants  did  not  act  in  good  faith;  viewing  the 
evidence  in  the  light  most  favorable  to  the 
administratrix,  the  evidence  showed,  at 
best,  that  the  defendants  exercised  bad 
judgment  and  acted  negligently  in  caring 
for  the  decedent  but  this  was  not  enough 
to  show  a  lack  of  good  faith  for  purposes  of 
statutory  immunity.  Further,  immunity 
under  O.C.G.A.  §  31-11-8  applied  despite 
the  fact  that  the  defendants  charged  a  fee 
to  defray  the  administrative  costs  of  pa¬ 
tient  transportation.  Presley  v.  City  of 
Blackshear,  650  F.  Supp.  2d  1307  (S.D. 
Ga.  2008). 

Paramedic  who  examined  an  arrestee 
who  appeared  ill  was  entitled  to  immunity 
under  O.C.G.A.  §  31-11-8  as  to  state  law 
negligence  claims  asserted  by  the  admin¬ 
istratrix  of  the  arrestee’s  estate  after  the 
arrestee  died  due  to  ingestion  of  crack 
cocaine,  of  which  the  paramedic  was  un¬ 
aware,  because  the  administratrix  alleged 
mere  negligence  on  the  part  of  the  para¬ 
medic  in  failing  to  conduct  a  complete 
examination  of  the  arrestee,  which  was 
insufficient  to  show  that  the  paramedic 
acted  without  good  faith.  Presley  v.  City  of 
Blackshear,  No.  09-10501,  2009  U.S.  App. 
LEXIS  18029  (11th  Cir.  Aug.  7,  2009) 
(Unpublished). 

Code  section  treats  all  recipients  of 
treatment  by  ambulance  service  in 
same  way.  —  This  section  is  uniform  in 
that  the  statute  treats  all  persons  who 
receive  emergency  medical  treatment 
from  providers  of  a  licensed  ambulance 
service  in  the  same  way.  Anderson  v.  Little 
&  Davenport  Funeral  Home,  242  Ga.  751, 
251  S.E.2d  250  (1978)  (see  O.C.G.A. 
§  31-11-8). 

No  remuneration  for  performance 
of  emergency  cases.  —  Municipality  re¬ 
ceived  no  remuneration  within  the  mean¬ 
ing  of  subsection  (c)  of  O.C.G.A.  §  31-11-8 
for  the  performance  of  emergency  services 
when  the  municipality  levied  a  transpor¬ 
tation  charge  against  those  persons  trans¬ 
ported  to  a  hospital.  A  fee  charged  by  a 
governmental  organization  to  assist  in  de¬ 
fraying  the  administrative  costs  of  trans¬ 
porting  a  person  to  a  hospital  is  not  the 
equivalent  of  receiving  remuneration  for 
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providing  emergency  care.  Ramsey  v.  City 
of  Forest  Park,  204  Ga.  App.  98,  418 
S.E.2d  432  (1992). 

There  is  no  requirement  under  O.C.G.A. 
§  31-ll-8(c)  that  the  “emergency  services” 
rendered  specifically  denote  medical  in¬ 
tervention;  the  immunity  provided  in 
§  31-11-8  shall  apply  only  to  those  per¬ 
sons  who  perform  the  aforesaid  emer¬ 
gency  services  for  no  remuneration.  Mar¬ 
tin  v.  Fulton-Dekalb  Hosp.  Auth.,  250  Ga. 
App.  663,  551  S.E.2d  415  (2001). 

Fee  charged  by  a  governmental  organi¬ 
zation  to  assist  in  defraying  the  adminis¬ 
trative  costs  of  transporting  a  person  to  a 
hospital  is  not  the  equivalent  of  receiving 
remuneration  for  providing  stated  emer¬ 
gency  care  within  the  meaning  of 
O.C.G.A.  §  31-ll-8(c).  Presley  v.  City  of 
Blackshear,  650  F.  Supp.  2d  1307  (S.D. 
Ga.  2008). 

Paramedic  who  examined  an  arrestee 
who  appeared  ill  was  entitled  to  immunity 
under  O.C.G.A.  §  31-11-8  as  to  state  law 
negligence  claims  asserted  by  the  admin¬ 
istratrix  of  the  arrestee’s  estate  after  the 
arrestee  died  due  to  ingestion  of  crack 
cocaine,  of  which  the  paramedic  was  un¬ 
aware,  because  the  paramedic  acted  with 
good  faith  and  without  remuneration; 
there  was  no  evidence  that  the  arrestee’s 
estate  was  billed  for  paramedic  services, 
even  if  the  administratrix  was  billed  for 
the  ambulance  transportation  and  mile¬ 
age.  Presley  v.  City  of  Blackshear,  No. 
09-10501,  2009  U.S.  App.  LEXIS  18029 
(11th  Cir.  Aug.  7,  2009)  (Unpublished). 

Fees  for  transportation  and  mile¬ 
age  do  not  constitute  remuneration 
under  O.C.G.A.  §  31-ll-8(c).  Presley  v. 
City  of  Blackshear,  No.  09-10501,  2009 
U.S.  App.  LEXIS  18029  (11th  Cir.  Aug.  7, 
2009)  (Unpublished). 


County  and  ambulance  crew  mem¬ 
bers  entitled  to  immunity.  —  Trial 
court  did  not  err  when  the  court  granted 
summary  judgment  to  a  county  and  am¬ 
bulance  crew  members  on  the  ground  that 
the  members  were  entitled  to  immunity 
under  O.C.G.A.  §  31-11-8  in  a  wrongful 
death  action  because  as  a  “person”  li¬ 
censed  to  provide  “emergency  care”  the 
county  was  entitled  to  immunity  for  the 
alleged  misconduct  of  the  county’s  employ¬ 
ees,  the  county  never  charged  the  dece¬ 
dent  or  the  decedent’s  spouse  for  the 
crew’s  first  visit  to  the  house,  which  was 
the  occasion  when  the  alleged  negligence 
occurred,  and  the  crew  members  were 
employed  by  the  county’s  state-licensed 
ambulance  service;  the  record  provided  no 
evidence  to  support  the  suggestion  that 
the  crew  members  acted  in  bad  faith  in 
the  course  of  their  response.  Beursken  v. 
Gwinnett  County,  311  Ga.  App.  467,  716 
S.E.2d  540  (2011),  cert,  denied,  2012  Ga. 
LEXIS  62  (Ga.  2012). 

Immunity  cannot  be  waived  by  per¬ 
sons  to  whom  statute  applies.  —  Un¬ 
like  sovereign  immunity,  a  claim  of  immu¬ 
nity  under  O.C.G.A.  §  31-11-8  cannot  be 
waived  by  those  persons  to  whom  the 
statute  applies;  and  among  those  persons 
to  whom  the  statute  applies  are  munici¬ 
palities  and  counties.  Presley  v.  City  of 
Blackshear,  650  F.  Supp.  2d  1307  (S.D. 
Ga.  2008). 

Immunity  not  waived  by  purchase 
of  insurance.  —  Immunity  under 
O.C.G.A.  §  31-11-8  could  not  be  waived  by 
a  county’s  purchase  of  insurance.  Johnson 
v.  Gwinnett  County,  215  Ga.  App.  79,  449 
S.E.2d  856  (1994). 

Cited  in  Ramsey  v.  City  of  Forest  Park, 
204  Ga.  App.  98,  418  S.E.2d  432  (1992); 
Schulze  v.  DeKalb  County,  230  Ga.  App. 
305,  496  S.E.2d  273  (1998). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40A  Am.  Jur.  2d,  Hos¬ 
pitals  and  Asylums,  §  12. 

C.J.S.  —  61  C.J.S.,  Motor  Vehicles, 
§§  833,  876. 

ALR.  —  Liability  for  personal  injury  or 
property  damage  from  operation  of  ambu¬ 
lance,  84  ALR2d  121. 


Liability  of  operator  of  ambulance  ser¬ 
vice  for  personal  injuries  to  person  being 
transported,  68  ALR4th  14. 

Construction  and  application  of  “Good 
Samaritan”  statutes,  68  ALR4th  294. 

Rescue  doctrine:  liability  of  one  who 
negligently  causes  motor  vehicle  accident 
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for  injuries  to  person  subsequently  at¬ 
tempting  to  rescue  persons  or  property,  73 
ALR4th  737. 

Application  of  “firemen’s  rule”  to  bar 
recovery  by  emergency  medical  personnel 
injured  in  responding  to,  or  at  scene  of, 
emergency,  89  ALR4th  1079. 

31-11-9.  Enforcement;  inspections. 

The  department  and  its  duly  authorized  agents  are  authorized  to 
enforce  compliance  with  this  chapter  and  rules  and  regulations  promul¬ 
gated  under  this  chapter  as  provided  in  Article  1  of  Chapter  5  of  this 
title  and,  in  connection  therewith  during  the  reasonable  business  hours 
of  the  day,  to  enter  upon  and  inspect  in  a  reasonable  manner  the 
premises  of  persons  providing  ambulance  service.  All  inspections  under 
this  Code  section  shall  be  in  compliance  with  the  provisions  of  Article  2 
of  Chapter  5  of  this  title.  The  department  is  also  authorized  to  enforce 
compliance  with  this  chapter,  including  but  not  limited  to  compliance 
with  the  EMSC  Program  and  furnishing  of  emergency  services  within 
designated  territories,  by  imposing  fines  in  the  same  manner  as 
provided  in  paragraph  (6)  of  subsection  (c)  of  Code  Section  31-2-8;  this 
enforcement  action  shall  be  a  contested  case  under  Chapter  13  of  Title 
50,  the  “Georgia  Administrative  Procedure  Act.”  (Code  1933,  §  88-3110, 
enacted  by  Ga.  L.  1972,  p.  625,  §  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L. 
1997,  p.  454,  §  1;  Ga.  L.  2009,  p.  453,  §  1-9/HB  228;  Ga.  L.  2011,  p.  705, 
§  5-16/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  in  the  last  sentence  of  this  Code  2011  amendment  of  this  Code  section,  see 
section,  inserted  “in  the  same  manner”  28  Ga.  St.  U.L.  Rev.  147  (2011). 
and  substituted  “Code  Section  31-2-8;  this 
enforcement”  for  “Code  Section  31-2-11, 
which  enforcement”. 

31-11-10.  Establishment  of  fees  and  regulations  by  municipali¬ 
ties. 

Nothing  in  this  chapter  shall  be  construed  as  prohibiting  or  prevent¬ 
ing  a  municipality  from  fixing,  charging,  or  assessing  any  license  fee  or 
registration  fee  on  any  business  or  profession  covered  by  this  chapter  or 
upon  any  related  profession  or  any  person  engaged  in  any  profession 
governed  by  this  chapter  or  collecting  any  fee  so  imposed  or  from 
establishing  additional  regulations  regarding  ambulance  service.  (Ga. 
L.  1972,  p.  625,  §  2.) 


Liability  for  negligence  of  ambulance 
attendants,  emergency  medical  techni¬ 
cians,  and  the  like,  rendering  emergency 
medical  care  outside  hospital,  16  ALR5th 
605. 
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C.J.S.  —  60  C.J.S.,  Motor  Vehicles, 

§§  158,  173,  179. 

31-11-11.  Applicability  of  chapter. 

This  chapter  shall  not  apply  to  the  following: 

(1)  An  ambulance  or  ambulance  service  operated  by  an  agency  of 
the  United  States  government; 

(2)  A  vehicle  or  aircraft  that  is  operated  by  a  person  who  is  not 
licensed  to  furnish  ambulance  service  which  is  rendering  assistance 
temporarily  in  the  case  of  a  major  catastrophe  or  emergency  because 
the  licensed  ambulance  services  of  the  state  are  insufficient  or  unable 
to  meet  the  demands  thereof; 

(3)  An  ambulance  which  is  operated  from  a  location  outside  of  the 
state  in  order  to  transport  patients  from  without  the  state’s  limits  to 
locations  within  the  state;  or 

(4)  An  invalid  car  or  the  operator  thereof,  except  as  provided  in 
subsection  (b)  of  Code  Section  31-11-30.  (Code  1933,  §  88-3111, 
enacted  by  Ga.  L.  1972,  p.  625,  §  1;  Ga.  L.  1994,  p.  800,  §  1;  Ga.  L. 
2003,  p.  304,  §  5.) 

31-11-12.  Contracts  between  emergency  service  providers  and 
pharmacies  for  furnishing  dangerous  drugs  and  con¬ 
trolled  substances. 

Medical  directors  of  licensed  ambulance  services,  first  responders,  or 
neonatal  services  are  authorized  to  contract  with  licensed  pharmacies 
to  furnish  dangerous  drugs  and  controlled  substances  for  the  vehicles  of 
their  particular  services.  Such  dangerous  drugs  and  controlled  sub¬ 
stances  shall  be  furnished,  secured,  and  stored  in  the  manner  provided 
for  in  Code  Section  26-4-116.  (Code  1981,  §  31-11-12,  enacted  by  Ga  L 
1992,  p.  1307,  §  2;  Ga.  L.  1999,  p.  81,  §  31.) 

ARTICLE  2 
LICENSES 


Cross  references.  —  Drivers’  licenses 
generally,  T.  40,  C.  5. 
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31-11-30.  License  requirement. 

(a)  No  person  shall  operate  an  ambulance  service  in  this  state 
without  having  a  valid  license  or  provisional  license  issued  by  the 
license  officer  pursuant  to  this  chapter. 

(b)  No  person  shall  make  use  of  the  word  “ambulance”  to  describe 
any  ground  or  air  transportation  or  facility  or  service  associated 
therewith  which  such  person  provides  or  to  otherwise  hold  oneself  out 
to  be  an  ambulance  service  unless  such  person  has  a  valid  license  issued 
pursuant  to  the  provisions  of  this  chapter  or  is  exempt  from  licensing 
under  this  chapter  and  is  not  the  operator  of  an  invalid  car. 

(c)  Any  person  who  violates  the  provisions  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Code  1933,  §§  88-3102,  88-3113,  enacted 
by  Ga.  L.  1972,  p.  625,  §  1;  Ga.  L.  1991,  p.  597,  §  1;  Ga.  L.  1994,  p.  800, 
§  2;  Ga.  L.  2003,  p.  304,  §  6.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

For  an  update  of  crimes  and  of-  file  identifying  data,  see  1991  Op.  Att’y 
fenses  for  which  the  Georgia  Crime  Infor-  Gen.  No.  91-35. 
mation  Center  is  authorized  to  collect  and 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  7  Am.  Jur.  2d,  Automo-  C.J.S.  —  60  C.J.S.,  Motor  Vehicles, 
bile  Insurance,  §  256.  7A  Am.  Jur.  2d,  §  162. 

Automobiles  and  Highway  Traffic,  §§  100 
et  seq.,  112  et  seq. 

31-11-31.  Application  for  license. 

An  application  for  a  license  or  provisional  license  shall  be  made  to  the 
license  officer.  The  application  shall  be  made  upon  forms  prescribed  by 
the  license  officer  and  shall  contain  the  following: 

(1)  The  name  and  address  of  the  owner  of  the  ambulance  service  or 
proposed  ambulance  service; 

(2)  The  name  under  which  the  applicant  is  doing  business  or 
proposes  to  do  business; 

(3)  The  training  and  experience  of  the  applicant  in  the  transpor¬ 
tation  and  care  of  patients; 

(4)  A  description  or  photograph  of  each  ambulance,  including  the 
make,  model,  year  of  manufacture,  and  motor  and  chassis  number; 
and  the  color  scheme,  insignia,  name,  monogram,  or  other  distin¬ 
guishing  characteristics  to  be  used  to  designate  the  applicant’s 
ambulance  or  ambulances; 
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(4.1)  A  description  or  photograph  of  each  air  ambulance,  including 
the  color  scheme,  insignia,  name,  monogram,  or  other  distinguishing 
characteristics  to  be  used  to  designate  the  applicant’s  air  ambulance 
or  air  ambulances;  and 

(5)  The  location  and  description  of  the  place  or  places  from  which 
the  ambulance  service  is  intended  to  operate.  (Code  1933,  §  88-3103, 
enacted  by  Ga.  L.  1972,  p.  625,  §  1;  Ga.  L.  1981,  p.  1898,  §  4;  Ga.  L. 
1982,  p.  3,  §  31;  Ga.  L.  1993,  p.  468,  §  1;  Ga.  L.  1994,  p.  97,  §  31;  Ga. 
L.  2003,  p.  304,  §  7.) 

31-11-31.1.  License  fee. 


(a)  Every  ambulance  service,  whether  privately  operated  or  operated 
by  any  political  subdivision  of  the  state  or  any  municipality,  as  a 
condition  of  maintaining  a  valid  license  shall  pay  an  annual  license  fee 
to  the  license  officer  in  an  amount  to  be  determined  by  the  Board  of 
Public  Health.  The  amount  of  said  license  fee  may  be  periodically 
revised  by  said  board.  Said  license  fee  shall  become  due  and  payable 
upon  the  initial  issuance  of  the  license  and  each  year  thereafter  on  the 
anniversary  date  of  the  initial  license  issuance. 

(b)  All  revenues  collected  from  this  annual  fee  shall  be  dedicated  and 
deposited  into  the  Indigent  Care  Trust  Fund  by  the  licensing  officer. 
(Code  1981,  §  31-11-31.1,  enacted  by  Ga.  L.  1993,  p.  468,  §  2;  Ga.  L. 
2009,  p.  453,  §  1-5/HB  228;  Ga.  L.  2011,  p.  705,  §  6-4/HB  214.) 


The  2011  amendment,  effective  July  s< 
1,  2011,  substituted  “Board  of  Public  3 
Health”  for  “Board  of  Community  Health”  d 
in  the  first  sentence  of  subsection  (a). 

Code  Commission  notes.  —  Pursuant  2 
to  Code  Section  28-9-5,  in  1993,  this  Code  2 

31-11-32.  Duties  of  license  officer. 


section  was  renumbered  as  Code  Section 
31-11-31.1.  Ga.  L.  1993,  p.  468,  §  2,  had 
designated  it  as  Code  Section  31-11-33.1. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


(a)  The  license  officer  shall,  within  ten  days  after  receipt  of  an 
application  for  a  license  or  provisional  license  as  provided  for  in  this 
article,  cause  such  investigation  as  he  deems  necessary  to  be  made  to 
determine  that  the  standards  prescribed  by  this  chapter  have  been  met. 

(b)  The  license  officer  shall  issue  a  license  under  this  article  for  a 
period  of  two  years,  unless  earlier  suspended,  revoked,  or  terminated, 
when  he  finds  that  all  the  requirements  of  this  article  have  been  met. 

(c)  The  license  officer  shall  issue  provisional  licenses  for  30  days  for 
the  purpose  specified  in  paragraph  (19)  of  Code  Section  31-11-2. 

(d)  Before  issuing  a  license  to  a  government  or  governmental  agency 
for  a  new  ambulance  service,  the  license  officer  shall  establish  that,  due 
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to  inadequate  private  service,  the  public’s  convenience  and  necessity 
require  the  proposed  ambulance  service.  (Code  1933,  §  88-3104,  en¬ 
acted  by  Ga.  L.  1972,  p.  625,  §  1.) 

JUDICIAL  DECISIONS 

Application  of  subsection  (d).  —  Pri-  (d)  of  O.C.G.A.  §  31-11-32.  Department  of 
vate  nonprofit  corporation  which  dis-  Human  Resources  v.  Northeast  Ga.  Pri- 
charged  the  function  of  a  hospital  author-  mary  Care,  Inc.,  228  Ga.  App.  130,  491 
ity  was  not  a  government  or  governmental  S.E.2d  01  (1997). 
agency  within  the  meaning  of  subsection 

31-11-33.  Insurance  coverage  as  condition  of  licensing. 

(a)  Every  ambulance  operated  on  the  streets,  highways,  and  private 
access  roads  of  this  state  by  persons  engaged  in  providing  ambulance 
service  shall  have  insurance  coverage  issued  by  an  insurance  company 
licensed  to  do  business  in  this  state  providing  at  least  the  minimum 
coverage  required  for  motor  vehicles  under  Chapter  34  of  Title  33; 
provided,  however,  in  the  case  of  ambulances  operated  by  the  state,  the 
coverage  required  shall  be  the  same  coverage  required  for  other  state 
vehicles  under  Chapter  9  of  Title  45.  Every  air  ambulance  operated  by 
persons  engaged  in  providing  air  ambulance  service  in  this  state  shall 
have  insurance  coverage  as  described  in  Code  Section  33-7-9. 

(b)  No  ambulance  shall  be  licensed  nor  shall  any  license  be  renewed 
unless  the  ambulance  has  insurance  coverage  in  force  as  required  by 
this  Code  section.  A  certificate  of  insurance  shall  be  submitted  to  the 
license  officer  for  approval  prior  to  the  issuance  or  renewal  of  each 
ambulance  license.  Satisfactory  evidence  that  such  insurance  is  at  all 
times  in  force  and  effect  shall  be  furnished  to  the  license  officer,  in  such 
form  as  he  may  specify,  by  all  licensees  required  to  provide  such 
insurance  under  this  Code  section. 

(c)  This  Code  section  shall  apply  to  all  ambulances,  whether  pri¬ 
vately  operated  or  operated  by  any  political  subdivision  of  the  state  or 
any  municipality. 

(d)  This  Code  section  shall  not  apply  to  first  responders,  which  do  not 
transport  patients,  operated  by  municipalities  or  counties  that  have  not 
elected  to  waive  their  governmental  immunity  by  purchasing  vehicle 
liability  insurance  pursuant  to  Code  Section  33-24-51.  (Code  1933, 
§  88-3104.1,  enacted  by  Ga.  L.  1975,  p.  916,  §  1;  Ga.  L.  1986,  p.  1321, 
§  1;  Ga.  L.  1987,  p.  542,  §  4;  Ga.  L.  2003,  p.  304,  §  8.) 

Law  reviews.  —  For  annual  survey  of 
local  government  law,  see  38  Mercer  L. 

Rev.  289  (1986). 
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ALR.  —  Liability  of  operator  of  ambu¬ 
lance  service  for  personal  injuries  to  per¬ 
son  being  transported,  68  ALR4th  14. 

31-11-34.  Standards  for  ambulances. 

Ambulances  operated  by  persons  engaged  in  providing  ambulance 
service  shall  meet  all  standards  as  set  forth  in  the  department’s  rules 
and  regulations.  (Code  1933,  §  88-3105,  enacted  by  Ga.  L.  1972,  p.  625, 
§  1;  Ga.  L.  1975,  p.  916,  §  2;  Ga.  L.  2003,  p.  304,  §  9.) 

31-11-35.  Renewal  of  license;  change  of  ownership  of  ambulance 
service. 

(a)  Renewal  of  any  license  issued  under  this  article  shall  require 
conformance  with  the  requirements  of  this  article  as  upon  original 
licensing. 

(b)  Change  of  ownership  of  an  ambulance  service  shall  require  a  new 
application  and  a  new  license  issued  in  conformance  with  the  require¬ 
ments  of  this  article  as  upon  original  licensing.  (Code  1933,  §  88-3106, 
enacted  by  Ga.  L.  1972,  p.  625,  §  1.) 

31-11-36.  Suspension  or  revocation  of  license;  appeal  to  supe¬ 
rior  court. 

(a)  Any  license  issued  under  this  article  may  be  suspended  or 
revoked  for  a  failure  of  a  licensee  to  comply  and  to  maintain  compliance 
with  this  article  or  rules  and  regulations  issued  under  this  article,  but 
only  after  opportunity  for  a  hearing  as  provided  in  Article  1  of  Chapter 
5  of  this  title. 

(b)  Any  person  who  has  exhausted  all  administrative  remedies 
available  within  the  department  and  who  is  substantially  aggrieved  by 
a  final  order  or  final  action  of  the  license  officer  is  entitled  to  judicial 
review  in  the  manner  provided  by  Article  1  of  Chapter  5  of  this  title  and, 
notwithstanding  Code  Section  31-5-3,  shall  be  entitled  to  an  appeal  to 
superior  court  as  provided  in  subsection  (c)  of  this  Code  section. 

(c)  Appeal  to  the  superior  court  shall  be  by  petition  which  shall  be 
filed  in  the  clerk’s  office  of  such  court  within  30  days  after  the  final  order 
or  action  of  the  department;  the  petition  shall  set  forth  the  names  of  the 
parties  taking  the  appeal,  the  order,  rule,  regulation,  or  decision 
appealed  from,  and  the  reason  it  is  claimed  to  be  erroneous.  The 
enforcement  of  the  order  or  action  appealed  from  shall  be  automatically 
stayed  upon  the  filing  of  such  petition  unless  the  commissioner  of  public 
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health  in  his  final  order  certifies  that  his  decision  if  stayed  will  harm 
the  public  health  and  safety,  in  which  case  a  reviewing  court  may  order 
a  stay  only  if  the  court  makes  a  finding  that  the  public  health  and  safety 
will  not  be  harmed  by  the  issuance  of  the  stay.  Upon  the  filing  of  such 
petition,  the  petitioner  shall  serve  on  the  commissioner  a  copy  thereof 
in  the  manner  prescribed  by  law  for  the  service  of  process,  unless  such 
service  of  process  is  waived.  The  appeal  shall  be  an  appeal  de  novo  to 
the  superior  court  and  the  appealing  party  shall  have  a  right  to  a  jury 
trial  and  all  rights  provided  under  Chapter  11  of  Title  9,  the  “Georgia 
Civil  Practice  Act.”  The  superior  court  shall  render  a  decision  approv¬ 
ing,  setting  aside,  or  modifying  the  order  or  action  appealed  from.  (Code 
1933,  §  88-3107,  enacted  by  Ga.  L.  1972,  p.  625,  §  1;  Ga.  L.  1985,  p. 
149,  §  31;  Ga.  L.  1988,  p.  1923,  §  2;  Ga.  L.  2009,  p.  453,  §  1-6/HB  228; 
Ga.  L.  2011,  p.  705,  §  6-5/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “commissioner  of  pub-  2011  amendment  of  this  Code  section,  see 
lie  health”  for  “commissioner  of  commu-  28  Ga.  St.  U.L.  Rev.  147  (2011). 
nity  health”  in  the  second  sentence  of 
subsection  (c). 


ARTICLE  3 
PERSONNEL 


31-11-49.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Center”  means  the  Georgia  Crime  Information  Center. 

(2)  “Certify”  and  “certification”  are  synonymous  with  “license”  and 
“licensure.” 

(3)  “Emergency  medical  services  personnel”  means  all  individuals 
licensed  by  the  department  under  this  article.  (Code  1981, 
§  31-11-49,  enacted  by  Ga.  L.  2011,  p.  539,  §  1/SB  76.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 

31-11-50.  Medical  adviser. 

(a)  To  enhance  the  provision  of  emergency  medical  care,  each  ambu¬ 
lance  service  shall  be  required  to  have  a  medical  adviser.  The  adviser 
shall  be  a  physician  licensed  to  practice  medicine  in  this  state  and 
subject  to  approval  by  the  medical  consultant  of  the  Emergency  Health 
Section  of  the  Department  of  Public  Health.  Ambulance  services  unable 
to  obtain  a  medical  adviser,  due  to  unavailability  or  refusal  of  physi¬ 
cians  to  act  as  medical  advisers,  may  request  the  district  health  director 
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or  his  or  her  designee  to  act  as  medical  adviser  until  the  services  of  a 
physician  are  available. 

(b)  The  duties  of  the  medical  adviser  shall  be  to  provide  medical 
direction  and  training  for  the  ambulance  service  personnel  in  confor¬ 
mance  with  acceptable  emergency  medical  practices  and  procedures. 

(c)  This  Code  section  shall  not  apply  to  any  county  having  a  popula¬ 
tion  under  12,000  according  to  the  United  States  decennial  census  of 
1970  or  any  such  future  census.  (Code  1933,  §  88-3118,  enacted  by  Ga. 
L.  1980,  p.  1170,  §  1A;  Ga.  L.  2009,  p.  453,  §  1-36/HB  228;  Ga.  L.  2011, 
p.  705,  §  6-1/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Division  of  Public  Health 
of  the  Department  of  Community  Health” 
in  the  second  sentence  of  subsection  (a). 


Cross  references.  —  Licensing  of  phy¬ 
sicians,  §  43-34-20  et  seq. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-11-51.  Certification  and  recertification  of  emergency  medi 
cal  technicians;  rules  and  regulations;  use  of  convic 
tion  data  in  licensing  decisions. 


(a)  As  used  in  this  Code  section,  the  term  “conviction  data”  means  a 
record  of  a  finding  or  verdict  of  guilty  or  plea  of  guilty  or  plea  of  nolo 
contendere  with  regard  to  any  crime,  regardless  of  whether  an  appeal  of 
the  conviction  has  been  sought. 

(b)  The  board  shall,  by  regulation,  authorize  the  department  to 
establish  procedures  and  standards  for  the  licensing  of  emergency 
medical  services  personnel.  The  department  shall  succeed  to  all  rules 
and  regulations,  policies,  procedures,  and  administrative  orders  of  the 
composite  board  which  were  in  effect  on  December  31,  2001,  and  which 
relate  to  the  functions  transferred  to  the  department  by  this  chapter. 
Such  rules,  regulations,  policies,  procedures,  and  administrative  orders 
shall  remain  in  effect  until  amended,  repealed,  superseded,  or  nullified 
by  proper  authority  or  as  otherwise  provided  by  law. 

(c)  In  reviewing  applicants  for  initial  licensure  of  emergency  medical 
services  personnel,  the  department  shall  be  authorized  pursuant  to  this 
Code  section  to  obtain  conviction  data  with  respect  to  such  applicants 
for  the  purposes  of  determining  the  suitability  of  the  applicant  for 
licensure. 

(d)  The  department  shall  by  rule  or  regulation,  consistent  with  the 
requirements  of  this  paragraph,  establish  a  procedure  for  requesting  a 
fingerprint  based  criminal  history  records  check  from  the  center  and 
the  Federal  Bureau  of  Investigation.  Fingerprints  shall  be  in  such  form 
and  of  such  quality  as  prescribed  by  the  center  and  under  standards 
adopted  by  the  Federal  Bureau  of  Investigation.  Fees  may  be  charged 
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as  necessary  to  cover  the  cost  of  the  records  search.  An  applicant  may 
request  that  a  criminal  history  records  check  be  conducted  by  a  state  or 
local  law  enforcement  agency  or  by  a  private  vendor  approved  by  the 
department.  Fees  for  criminal  history  records  checks  shall  be  paid  by 
the  applicant  to  the  entity  processing  the  request  at  the  time  such 
request  is  made.  The  state  or  local  law  enforcement  agency  or  private 
vendor  shall  remit  payment  to  the  center  in  such  amount  as  required  by 
the  center  for  conducting  a  criminal  history  records  check.  The  depart¬ 
ment  shall  accept  a  criminal  history  records  check  whether  such 
request  is  made  through  a  state  or  local  law  enforcement  agency  or 
through  a  private  vendor  approved  by  the  department.  Upon  receipt  of 
an  authorized  request,  the  center  shall  promptly  cause  such  criminal 
records  search  to  be  conducted.  The  center  shall  notify  the  department 
in  writing  of  any  finding  of  disqualifying  information,  including,  but  not 
limited  to,  any  conviction  data  regarding  the  fingerprint  records  check, 
or  if  there  is  no  such  finding. 

(e)  Conviction  data  received  by  the  department  or  a  state  or  local  law 
enforcement  agency  shall  be  privileged  and  shall  not  be  a  public  record 
or  disclosed  to  any  person.  Conviction  data  shall  be  maintained  by  the 
department  and  the  state  or  local  law  enforcement  pursuant  to  laws 
regarding  such  records  and  the  rules  and  regulations  of  the  center  and 
the  Federal  Bureau  of  Investigation.  Penalties  for  the  unauthorized 
release  or  disclosure  of  conviction  data  shall  be  as  prescribed  by  law  or 
rule  or  regulation  of  the  center  or  Federal  Bureau  of  Investigation. 

(f)  The  center,  the  department,  or  any  law  enforcement  agency,  or 
the  employees  of  any  such  entities,  shall  neither  be  responsible  for  the 
accuracy  of  information  provided  pursuant  to  this  Code  section  nor  be 
liable  for  defamation,  invasion  of  privacy,  negligence,  or  any  other  claim, 
relating  to  or  arising  from  the  dissemination  of  information  pursuant  to 
this  Code  section.  (Code  1933,  §  88-3112.1,  enacted  by  Ga.  L.  1977,  p. 
281,  §  2;  Ga.  L.  2001,  p.  1145,  §  2;  Ga.  L.  2011,  p.  539,  §  2/SB  76;  Ga. 
L.  2012,  p.  83,  §  4/HB  247.) 

The  2011  amendment,  effective  July 
1,  2011,  added  subsection  (a);  designated 
the  existing  provisions  of  the  Code  section 
as  subsection  (b);  substituted  “the  licens¬ 
ing  of  emergency  medical  services  person¬ 
nel”  for  “certifying  and  recertifying  emer¬ 
gency  medical  technicians”  in  the  first 
sentence  of  subsection  (b);  and  added  sub¬ 
sections  (c)  through  (f). 

The  2012  amendment,  effective  July 


1,  2012,  in  subsection  (d),  inserted  “,  con¬ 
sistent  with  the  requirements  of  this  para¬ 
graph,”  in  the  first  sentence,  added  the 
fourth  through  seventh  sentences,  and 
substituted  “of  an  authorized  request”  for 
“thereof”  in  the  eighth  sentence;  and  in 
subsection  (e),  inserted  “or  a  state  or  local 
law  enforcement  agency”  in  the  first  sen¬ 
tence  and  inserted  “and  the  state  or  local 
law  enforcement”  in  the  second  sentence. 
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31-11-52.  Certification  and  recertification  of,  and  training  for, 
paramedics  and  cardiac  technicians. 

(a)  The  department  shall  establish  procedures  and  standards  for 
certifying  and  recertifying  paramedics  and  cardiac  technicians.  An 
applicant  for  initial  certification  as  a  paramedic  or  a  cardiac  technician 
must: 

(1)  Submit  a  completed  application  on  a  form  to  be  prescribed  by 
the  department,  which  shall  include  evidence  that  the  applicant  is  18 
years  of  age  or  older  and  is  of  good  moral  character; 

(2)  Submit  from  the  department  a  notarized  statement  that  the 
applicant  has  completed  a  training  course  approved  by  the  depart¬ 
ment; 

(3)  Submit  to  the  department  a  fee  as  set  forth  in  the  regulations 
of  the  department;  and 

(4)  Meet  such  other  requirements  as  are  set  forth  in  the  rules  and 
regulations  of  the  department. 

(b)  The  department  shall  also  adopt  procedures  and  standards  for  its 
approval  of  paramedic  training  courses  and  cardiac  technician  training 
courses.  The  department  shall  adopt  such  regulations  after  consulta¬ 
tion  with  appropriate  public  and  private  agencies  and  organizations 
concerned  with  medical  education  and  the  practice  of  medicine.  Proce¬ 
dures  and  standards  adopted  by  the  department  shall  be  consistent 
with  the  purposes  and  provisions  of  this  chapter.  (Code  1933, 
§§  88-3112.1,  88-3112.2,  enacted  by  Ga.  L.  1977,  p.  281,  §§  2,  3;  Ga.  L. 
1988,  p.  1923,  §  3;  Ga.  L.  2001,  p.  1145,  §  3.) 

31-11-53.  Services  which  may  be  rendered  by  certified  emer¬ 
gency  medical  technicians  and  trainees. 

(a)  Upon  certification  by  the  department,  emergency  medical  techni¬ 
cians  may  do  any  of  the  following: 

(1)  Render  first-aid  and  resuscitation  services  as  taught  in  the 
United  States  Department  of  Transportation  basic  training  courses 
for  emergency  medical  technicians  or  an  equivalent  course  approved 
by  the  department;  and 

(2)  Upon  the  order  of  a  duly  licensed  physician,  administer  ap¬ 
proved  intravenous  solutions. 

(b)  While  in  training  preparatory  to  becoming  certified,  emergency 
medical  technician  trainees  may  perform  any  of  the  functions  specified 
in  this  Code  section  under  the  direct  supervision  of  a  duly  licensed 
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physician  or  a  registered  nurse.  (Code  1933,  §  88-3112.3,  enacted  by 
Ga.  L.  1977,  p.  281,  §  4.) 

JUDICIAL  DECISIONS 

Cited  in  Griesel  v.  Hamlin,  963  F.2d 
338  (11th  Cir.  1992). 

31-11-53.1.  Automated  external  defibrillator  program;  estab¬ 
lishment;  regulations;  liability. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Automated  external  defibrillator”  means  a  defibrillator  which: 

(A)  Is  capable  of  cardiac  rhythm  analysis; 

(B)  Will  charge  and  be  capable  of  being  activated  to  deliver  a 
countershock  after  electrically  detecting  the  presence  of  certain 
cardiac  dysrhythmias;  and 

(C)  Is  capable  of  continuous  recording  of  the  cardiac 
dysrhythmia  at  the  scene  with  a  mechanism  for  transfer  and 
storage  or  for  printing  for  review  subsequent  to  use. 

(2)  “Defibrillation”  means  to  terminate  ventricular  fibrillation. 

(3)  “First  responder”  means  any  person  or  agency  who  provides 
on-site  care  until  the  arrival  of  a  duly  licensed  ambulance  service. 
This  shall  include,  but  not  be  limited  to,  persons  who  routinely 
respond  to  calls  for  assistance  through  an  affiliation  with  law 
enforcement  agencies,  fire  suppression  agencies,  rescue  agencies,  and 
others. 

(b)  It  is  the  intent  of  the  General  Assembly  that  an  automated 
external  defibrillator  may  be  used  by  any  person  for  the  purpose  of 
saving  the  life  of  another  person  in  cardiac  arrest.  In  order  to  ensure 
public  health  and  safety: 

(1)  It  is  recommended  that  all  persons  who  have  access  to  or  use  an 
automated  external  defibrillator  obtain  appropriate  training  as  set 
forth  in  the  rules  and  regulations  of  the  Department  of  Public  Health. 
It  is  further  recommended  that  such  training  include  at  a  minimum 
the  successful  completion  of: 

(A)  A  nationally  recognized  health  care  provider/professional 
rescuer  level  cardiopulmonary  resuscitation  course;  and 

(B)  A  department  established  or  approved  course  which  includes 
demonstrated  proficiency  in  the  use  of  an  automated  external 
defibrillator; 
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(2)  All  persons  and  agencies  possessing  and  maintaining  an  auto¬ 
mated  external  defibrillator  shall  notify  the  appropriate  emergency 
medical  services  system  of  the  existence  and  location  of  the  auto¬ 
mated  external  defibrillator  prior  to  said  defibrillator  being  placed  in 

use; 

(3)  All  persons  who  use  an  automated  external  defibrillator  shall 
activate  the  emergency  medical  services  system  as  soon  as  reason¬ 
ably  possible  by  calling  9-1-1  or  the  appropriate  emergency  telephone 
number  upon  use  of  the  automated  external  defibrillator;  and 

(4)  Within  a  reasonable  period  of  time,  all  persons  who  use  an 
automated  external  defibrillator  shall  make  available  a  printed  or 
electronically  stored  report  to  the  licensed  emergency  medical  ser¬ 
vices  provider  which  transports  the  patient. 

(c)  All  persons  who  provide  instruction  to  others  in  the  use  of  the 
automated  external  defibrillator  shall  have  completed  an  instructor 
course  established  or  approved  by  the  department. 

(d)  The  department  shall  establish  an  automated  external  defibril¬ 
lator  program  for  use  by  emergency  medical  technicians.  Such  program 
shall  be  subject  to  the  direct  supervision  of  a  medical  adviser  approved 
under  Code  Section  31-11-50.  No  emergency  medical  technician  shall  be 
authorized  to  use  an  automated  external  defibrillator  to  defibrillate  a 
person  unless  that  defibrillator  is  a  properly  maintained  automated 
external  defibrillator  and  that  emergency  medical  technician: 

(1)  Submits  to  and  has  approved  by  the  department  an  application 
for  such  use,  and  in  considering  that  application  the  department  may 
obtain  and  use  the  recommendation  of  the  local  coordinating  entity 
for  the  health  district  in  which  the  applicant  will  use  such  defibril¬ 
lator; 

(2)  Successfully  completes  an  automated  external  defibrillator 
training  program  established  or  approved  by  the  department; 

(3)  Is  subject  to  protocols  requiring  that  both  the  emergency 
physician  who  receives  a  patient  defibrillated  by  that  emergency 
medical  technician  and  the  medical  adviser  for  the  defibrillator 
program  review  the  department  required  prehospital  care  report  and 
any  other  documentation  of  the  defibrillation  of  any  person  by  that 
emergency  medical  technician  and  send  a  written  report  of  such 
review  to  the  district  EMS  medical  director  of  the  health  district  in 
which  the  defibrillation  occurred;  and 

(4)  Obtains  a  passing  score  on  an  annual  automated  external 
defibrillator  proficiency  exam  given  in  connection  with  that  program. 

(e)  It  shall  not  be  necessary  for  a  licensed  emergency  medical  service, 
licensed  neonatal  transport  service,  or  other  services  licensed  by  the 
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department  which  provide  care  administered  by  cardiac  technicians  or 
paramedics  to  obtain  department  approval  for  the  use  of  an  automated 
external  defibrillator  on  licensed  vehicles. 


(f )  Any  emergency  medical  technician  who  violates  the  provisions  of 
this  Code  section  shall  be  subject  to  having  revoked  by  the  department 
that  person’s  authority  to  use  an  automated  external  defibrillator.  Such 
a  violation  shall  also  be  grounds  for  any  entity  which  issues  a  license  or 
certificate  authorizing  such  emergency  medical  technician  to  perform 
emergency  medical  services  to  take  disciplinary  action  against  such 
person,  including  but  not  limited  to  suspension  or  revocation  of  that 
license  or  certificate.  Such  a  violation  shall  also  be  grounds  for  the 
employer  of  such  emergency  medical  technician  to  impose  any  sanction 
available  thereto,  including  but  not  limited  to  dismissal. 

(g)  Any  first  responder  who  gratuitously  and  in  good  faith  renders 
emergency  care  or  treatment  by  the  use  of  or  provision  of  an  automated 
external  defibrillator,  without  objection  of  the  injured  victim  or  victims 
thereof,  shall  not  be  held  liable  for  any  civil  damages  as  a  result  of  such 
care  or  treatment  or  as  a  result  of  any  act  or  failure  to  act  in  providing 
or  arranging  further  medical  treatment  where  the  person  acts  without 
gross  negligence  or  intent  to  harm  or  as  an  ordinary  reasonably  prudent 
person  would  have  acted  under  the  same  or  similar  circumstances,  even 
if  such  individual  does  so  without  benefit  of  the  appropriate  training. 
This  provision  includes  paid  persons  who  extend  care  or  treatment 
without  expectation  of  remuneration  from  the  patient  or  victim  for 
receiving  the  defibrillation  care  or  treatment.  (Code  1981,  §  31-11-53.1, 
enacted  by  Ga.  L.  1988,  p.  1918,  §  1;  Ga.  L.  1998,  p.  661,  §  1;  Ga.  L. 
2005,  p.  660,  §  4/HB  470;  Ga.  L.  2009,  p.  453,  §  1-37/HB  228;  Ga.  L. 
2011,  p.  705,  §  6-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  the  first  sentence  of  the  intro¬ 
ductory  paragraph  of  paragraph  (b)(1). 

Cross  references.  —  Automated  exter¬ 
nal  defibrillator  required  in  schools, 
§  20-2-775. 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2005,  the  sub¬ 
section  (b)  designation  preceding  para¬ 
graph  (b)(3)  was  deleted. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-11-53.2.  “Lay  rescuer”  defined;  use  of  automated  external 
defibrillators. 


(a)  As  used  in  this  Code  section,  the  term  “lay  rescuer”  means  a 
person  trained  to  provide  cardiopulmonary  resuscitation  and  to  use  an 
automated  external  defibrillator,  as  defined  in  Code  Section  31-11-53.1, 
and  who  is  participating  in  a  physician  or  medically  authorized  auto¬ 
mated  external  defibrillator  program. 
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(b)  The  following  guidelines  shall  be  applicable  to  the  use  of  auto¬ 
mated  external  defibrillators  by  lay  rescuers: 

(1)  Any  person  or  entity  who  acquires  an  automated  external 
defibrillator  shall  ensure  that: 

(A)  Expected  users  of  the  automated  external  defibrillator  re¬ 
ceive  American  Heart  Association  or  American  Red  Cross  training 
in  cardiopulmonary  resuscitation  and  automated  external  defibril¬ 
lator  use  or  complete  an  equivalent  nationally  recognized  course, 

(B)  The  defibrillator  is  maintained  and  tested  according  to  the 
manufacturer’s  operational  guidelines; 

(C)  There  is  involvement  of  a  licensed  physician  or  other  person 
authorized  by  the  composite  board  in  the  site’s  automated  external 
defibrillator  program  to  ensure  compliance  with  requirements  for 
training,  notification,  and  maintenance;  and 

(D)  Any  person  who  renders  emergency  care  or  treatment  to  a 
person  in  cardiac  arrest  by  using  an  automated  external  defibril¬ 
lator  activates  the  emergency  medical  services  system  as  soon  as 
possible  and  reports  any  clinical  use  of  the  automated  external 
defibrillator  to  the  licensed  physician  or  other  person  authorized  by 
the  composite  board  who  is  supervising  the  program;  and 

(2)  Any  person  or  entity  who  acquires  an  automated  external 
defibrillator  shall  notify  an  agent  of  the  emergency  communications 
or  vehicle  dispatch  center  of  the  existence,  location,  and  type  of 
automated  external  defibrillator.  (Code  1981,  §  31-11-53.2,  enacted 
by  Ga.  L.  2001,  p.  776,  §  1;  Ga.  L.  2002,  p.  415,  §  31.) 

Cross  references.  —  Immunity  for  op-  Law  reviews.  —  For  note  on  the  2001 
erators  of  external  defibrillators,  enactment  of  this  Code  section,  see  18  Ga. 
§  51-1-29.3.  St.  U.L.  Rev.  146  (2001). 

31-11-54.  Services  which  may  be  rendered  by  paramedics  and 
paramedic  trainees. 

(a)  Upon  certification  by  the  department,  paramedics  may  perform 
any  service  that  a  cardiac  technician  is  permitted  to  perform.  In 
addition,  upon  the  order  of  a  duly  licensed  physician  and  subject  to  the 
conditions  set  forth  in  paragraph  (2)  of  subsection  (a)  of  Code  Section 
31-11-55,  paramedics  may  perform  any  other  procedures  which  they 
have  been  both  trained  and  certified  to  perform,  including,  but  not 
limited  to: 

(1)  Administration  of  parenteral  injections  of  diuretics, 
anticonvulsants,  hypertonic  glucose,  antihistamines,  bronchodilators, 
emetics,  narcotic  antagonists,  and  others; 
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(2)  Cardioversion;  and 

(3)  Gastric  suction  by  intubation. 

(b)  While  in  training  preparatory  to  becoming  certified,  paramedic 
trainees  may  perform  any  of  the  functions  specified  in  this  Code  section 
under  the  direct  supervision  of  a  duly  licensed  physician,  a  registered 
nurse,  or  an  approved  paramedic  clinical  preceptor.  (Code  1933, 
§  88-3112.5,  enacted  by  Ga.  L.  1977,  p.  281,  §  6;  Ga.  L.  1988,  p.  1923, 
§  4;  Ga.  L.  1989,  p.  1782,  §  2;  Ga.  L.  2001,  p.  1145,  §  4.) 

31-11-55.  Services  which  may  be  rendered  by  certified  cardiac 
technicians  and  trainees. 

(a)  Upon  certification  by  the  department,  cardiac  technicians  may  do 
any  of  the  following: 

(1)  Render  first-aid  and  resuscitation  services; 

(2)  Upon  the  order  of  a  duly  licensed  physician  and  as  recom¬ 
mended  by  the  Emergency  Health  Services  Advisory  Council  and 
approved  by  the  department: 

(A)  Perform  cardiopulmonary  resuscitation  and  defibrillation  in 
a  pulseless,  nonbreathing  patient; 

(B)  Administer  approved  intravenous  solutions; 

(C)  Administer  parenteral  injections  of  antiarrhythmic  agents, 
vagolytic  agents,  chronotropic  agents,  alkalizing  agents,  analgesic 
agents,  and  vasopressor  agents;  and 

(D)  Perform  pulmonary  ventilation  by  esophageal  airway  and 
endotracheal  intubation. 

(b)  While  in  training  preparatory  to  becoming  certified,  cardiac 
technician  trainees  may  perform  any  of  the  functions  specified  in  this 
Code  section  under  the  direct  supervision  of  a  duly  licensed  physician  or 
a  registered  nurse.  (Code  1933,  §  88-3112.4,  enacted  by  Ga.  L.  1977,  p. 
281,  §  5;  Ga.  L.  2001,  p.  1145,  §  5.) 

31-11-56.  Revocation  of  certificates  issued  to  emergency  medi¬ 
cal  technicians. 

Certificates  issued  to  emergency  medical  technicians  pursuant  to  this 
chapter  may  be  revoked  for  good  cause,  as  set  forth  in  the  rules  and 
regulations,  by  the  department  after  notice  to  the  certificate  holder  of 
the  charges  and  an  opportunity  for  hearing.  Such  proceedings  shall  be 
conducted  in  accordance  with  Chapter  13  of  Title  50,  the  “Georgia 
Administrative  Procedure  Act.”  (Code  1933,  §  88-3112.6,  enacted  by 
Ga.  L.  1977,  p.  281,  §  7.) 
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31-11-57.  Revocation  of  certificates  issued  to  paramedics  and 
cardiac  technicians. 

Certificates  issued  to  paramedics  and  cardiac  technicians  pursuant  to 
this  chapter  may  be  revoked  for  good  cause  by  the  department  in 
accordance  with  established  rules  and  regulations,  after  notice  to  the 
certificate  holder  of  the  charges  and  an  opportunity  for  hearing.  Such 
proceedings  shall  be  conducted  in  accordance  with  Chapter  13  of  Title 
50,  the  “Georgia  Administrative  Procedure  Act.”  The  department  shall 
have  the  authority  to  conduct  investigations  and  subpoena  any  docu¬ 
ments  relating  to  the  fitness  of  paramedics  and  cardiac  technicians. 
Such  documents  may  be  used  in  any  hearing  conducted  by  the  depart¬ 
ment.  (Code  1933,  §  88-3112,7,  enacted  by  Ga.  L.  1977,  p.  281,  §  8;  Ga. 
L.  1980,  p.  1170,  §  1;  Ga.  L.  1988,  p.  1923,  §  5;  Ga.  L.  2001,  p.  1145, 
§  6.) 

31-11-58.  Recertification  of  emergency  medical  technicians; 
continuing  education  requirements. 

(a)  The  department  shall  be  authorized  to  require  emergency  medi¬ 
cal  technicians  seeking  recertification  under  this  chapter  to  complete 
department  approved  continuing  education.  The  department  shall  be 
authorized  to  approve  courses  including  but  not  limited  to  courses 
offered  by  the  department,  the  number  of  hours  required,  and  the 
category  in  which  these  hours  should  be  earned. 

(b)  The  department  shall  be  authorized  to  waive  the  continuing 
education  requirement  in  cases  of  hardship,  disability,  illness,  or  under 
such  other  circumstances  as  the  department  deems  appropriate. 

(c)  The  department  shall  be  authorized  to  promulgate  rules  and 
regulations  to  implement  and  ensure  compliance  with  the  requirements 
of  this  Code  section. 

(d)  This  Code  section  shall  apply  to  each  certification  and  recertifi¬ 
cation  cycle  which  begins  after  the  1992-1993  renewal.  (Code  1933, 
§  88-3112.8,  enacted  by  Ga.  L.  1977,  p.  281,  §  9;  Ga.  L.  1981,  p.  1315, 
§  1;  Ga.  L.  1988,  p.  1923,  §  6;  Ga.  L.  1991,  p.  597,  §  2;  Ga.  L.  1993,  p. 
1082,  §  1.) 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi-  C.J.S.  —  70  C.J.S.,  Physicians,  Sur- 
cians,  Surgeons  and  Other  Healers,  §  17  geons,  and  Other  Health  Care  Providers, 
et  seq.  §§  9,  10. 
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31-11-58.1.  Recertification  of  paramedics  and  cardiac  techni¬ 
cians;  continuing  education  requirements. 

(a)  The  department  shall  be  authorized  to  require  paramedics  and 
cardiac  technicians  seeking  recertification  under  this  chapter  to  com¬ 
plete  department  approved  continuing  education  of  not  less  than  40 
hours  biennially.  The  department  shall  be  authorized  to  approve 
courses  including  but  not  limited  to  courses  offered  by  the  department, 
the  number  of  hours  required,  and  the  category  in  which  these  hours 
should  be  earned. 

(b)  The  department  shall  be  authorized  to  waive  the  continuing 
education  requirement  in  cases  of  hardship,  disability,  illness,  or  under 
such  other  circumstances  as  the  department  deems  appropriate. 

(c)  The  department  shall  be  authorized  to  promulgate  rules  and 
regulations  to  implement  and  ensure  compliance  with  the  requirements 
of  this  Code  section. 

(d)  This  Code  section  shall  apply  to  each  recertification  cycle  which 
begins  after  the  renewal  deadline  in  2000.  (Code  1981,  §  31-11-58.1, 
enacted  by  Ga.  L.  1993,  p.  1082,  §  1;  Ga.  L.  2001,  p.  1145,  §  7.) 

31-11-59.  Services  of  emergency  medical  technicians,  paramed¬ 
ics,  and  cardiac  technicians  in  hospitals. 

Emergency  medical  technicians,  paramedics,  and  cardiac  technicians 
may  render  any  service  which  they  are  authorized  to  render  under  Code 
Sections  31-11-53,  31-11-54,  and  31-11-55,  respectively,  in  any  hospital. 
Such  services  shall  not  be  rendered  in  lieu  of  the  services  of  a  physician 
or  a  registered  professional  nurse  and  shall  only  be  rendered  in  a 
hospital  at  the  discretion  of  and  after  the  prior  approval  by  the  hospital 
governing  authority  on  the  order  of  a  physician  or,  if  a  physician  or 
registered  professional  nurse  is  present,  at  the  direction  of  a  physician 
or  registered  professional  nurse,  provided  that  such  hospital  has  a 
currently  valid  permit  or  conditional  permit  issued  by  the  department 
pursuant  to  Article  1  of  Chapter  7  of  this  title.  The  provisions  of  this 
Code  section  are  cumulative  and  are  not  intended  to  limit  the  rendering 
of  services  by  emergency  medical  technicians,  cardiac  technicians,  and 
paramedics  in  any  area  in  which  they  are  already  authorized  to  render 
such  services.  (Code  1933,  §  88-3112.11,  enacted  by  Ga.  L.  1979,  p. 
1017,  §  1;  Ga.  L.  1983,  p.  694,  §  1;  Ga.  L.  1988,  p.  1923,  §  7.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Services  not  to  be  provided  in  lieu  to  emergency  medical  technicians  (EMTs) 
of  other  health  care  providers.  —  Al-  providing  services  in  hospitals,  the  stat- 
though  O.C.G.A.  §  31-11-59  applies  only  ute  indicates  the  intent  of  the  legislature 
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that  services  provided  by  EMTs  are  not  to 
be  rendered  in  lieu  of  services  of  other 
health  care  professionals  in  other  medical 
facilities  where  the  Department  of  Human 
Resources  (now  the  Department  of  Com¬ 


munity  Health  for  these  purposes)  may 
also  authorize  the  use  of  EMTs;  e.g.,  free¬ 
standing  emergency  care  clinics.  1984  Op. 
Att’y  Gen.  No.  84-27. 


31-11-60.  Obtaining  and  administering  drugs  by  certified  em¬ 
ployees  of  counties  or  municipalities. 

(a)  Any  emergency  medical  technician,  paramedic,  or  cardiac  tech¬ 
nician  who  is  certified  under  this  article  and  who  works  for  a  county  or 
municipal  police  department,  fire  department,  or  rescue  unit  is  autho¬ 
rized  to  obtain  any  substance  which  such  person  is  authorized  to 
administer  by  virtue  of  his  certification.  Any  such  unit  to  which  the 
emergency  medical  technician,  paramedic,  or  cardiac  technician  is 
attached  must  be  licensed  by  the  department  as  a  medical  first 
responder  unit.  Such  unit  may  then  obtain  from  a  hospital  pharmacy 
those  legend  drugs  listed  and  legally  permitted  to  be  used  by  paramed¬ 
ics,  emergency  medical  technicians,  or  cardiac  technicians.  The  first 
responder  unit  shall  have  a  signed  agreement  with  the  hospital  in  order 
for  the  hospital  to  furnish  such  drugs,  and  a  copy  of  this  agreement 
must  be  filed  with  the  Georgia  Drugs  and  Narcotics  Agency.  The 
requirements  for  administering,  controlling,  and  storing  these  drugs 
shall  be  the  same  as  the  requirements  for  a  standard  ward  inventory  in 
a  hospital. 

(b)  Any  substance  obtained  under  subsection  (a)  of  this  Code  section 
shall  be  used  only  in  connection  with  the  emergency  medical  techni¬ 
cian’s,  paramedic’s,  or  cardiac  technician’s  employment  with  the  county 
or  municipality,  as  such,  and  only  while  on  duty  as  an  emergency 
medical  technician,  paramedic,  or  cardiac  technician. 

(c)  It  shall  not  be  necessary  for  an  emergency  medical  technician, 
paramedic,  or  cardiac  technician  to  be  assigned  to  a  licensed  ambulance 
service  in  order  to  obtain  any  substance  under  subsection  (a)  of  this 
Code  section.  (Code  1933,  §  88-3112.13,  enacted  by  Ga.  L.  1980,  p. 
1758,  §  1;  Ga.  L.  1988,  p.  1923,  §  8.) 

31-11-60.1.  Program  for  physician  control  over  emergency  med¬ 
ical  services  to  nonhospital  patients. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Ambulance  service  medical  director”  means  a  physician  li¬ 
censed  to  practice  in  this  state  and  subject  to  the  approval  of  the  local 
coordinating  entity  and  the  department  who  has  agreed,  in  writing, 
to  provide  medical  direction  to  a  specific  ambulance  service. 

(2)  “Base  station  facility”  means  any  facility  responsible  for  pro¬ 
viding  direct  physician  control  of  emergency  medical  services. 
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(3)  “District  emergency  medical  services  medical  director”  means  a 
person  who  is: 

(A)  A  physician  licensed  to  practice  medicine  in  this  state; 

(B)  Familiar  with  the  design  and  operation  of  prehospital  emer¬ 
gency  services  systems; 

(C)  Experienced  in  the  prehospital  emergency  care  of  acutely  ill 
or  injured  patients;  and 

(D)  Experienced  in  the  administrative  processes  affecting  re¬ 
gional  and  state  prehospital  emergency  medical  services  systems. 

(4)  “Emergency  medical  services  personnel”  means  any  emergency 
medical  technician,  paramedic,  cardiac  technician,  or  designated  first 
responder  who  is  certified  under  this  article. 

(b)  The  department  and  the  district  emergency  medical  services 
medical  directors  shall  develop  and  implement  a  program  to  ensure 
appropriate  physician  control  over  the  rendering  of  emergency  medical 
services  by  emergency  medical  services  personnel  to  patients  who  are 
not  in  a  hospital,  which  program  shall  include  but  not  be  limited  to  the 
following: 

(1)  Medical  protocols  regarding  permissible  and  appropriate  emer¬ 
gency  medical  services  which  may  be  rendered  by  emergency  medical 
services  personnel  to  a  patient  not  in  a  hospital; 

(2)  Communication  protocols  regarding  which  medical  situations 
require  direct  voice  communication  between  emergency  medical 
services  personnel  and  a  physician  or  a  nurse  or  a  paramedic  or  a 
physician  assistant  in  direct  communication  with  a  physician  prior  to 
those  emergency  medical  services  personnel’s  rendering  specified 
emergency  medical  services  to  a  patient  not  in  a  hospital; 

(3)  Record-keeping  and  accountability  requirements  for  emer¬ 
gency  medical  services  personnel  and  base  station  facility  personnel 
in  order  to  monitor  compliance  with  this  subsection;  and 

(4)  Base  station  facility  standards. 

(c)  The  ambulance  service  medical  director  shall  serve  as  the  medical 
authority  for  the  ambulance  service,  performing  liaison  activities  with 
the  medical  community,  medical  facilities,  and  governmental  agencies. 
The  ambulance  service  medical  director  shall  be  responsible  for  the 
provision  of  medical  direction  and  training  for  the  emergency  medical 
services  personnel  within  the  ambulance  service  for  which  he  is 
responsible  in  conformance  with  acceptable  emergency  medical  prac¬ 
tices  and  procedures.  These  responsibilities  shall  include  the  duties  set 
forth  in  the  department’s  rules  and  regulations  for  ambulance  services. 
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(d)  The  district  emergency  medical  services  medical  director  shall 
not  override  those  policies  or  protocols  of  the  ambulance  service  medical 
director  if  that  ambulance  service  medical  director  is  documenting 
compliance  with  the  department’s  rules  and  regulations  for  ambulance 
services. 

(e)  Every  base  station  facility  shall  comply  with  the  policies,  proto¬ 
cols,  requirements,  and  standards  provided  for  in  subsection  (b)  of  this 
Code  section. 

(f)  All  emergency  medical  services  personnel  shall  comply  with 
appropriate  policies,  protocols,  requirements,  and  standards  of  the 
ambulance  service  medical  director  for  that  service  or  the  policies, 
protocols,  requirements,  and  standards  provided  for  in  subsection  (b)  of 
this  Code  section. 

(g)  Conduct  which  would  otherwise  constitute  a  violation  of  subsec¬ 
tion  (f)  of  this  Code  section  shall  not  be  such  a  violation  if  such  conduct 
was  carried  out  by  any  emergency  medical  services  personnel  pursuant 
to  an  order  from  a  physician,  the  ambulance  service  medical  director  for 
such  person,  or  the  protocol  of  that  ambulance  service  as  approved  by 
the  ambulance  service  medical  director  for  such  person. 

(h)  Violation  by  any  base  station  facility  of  subsection  (e)  of  this  Code 
section  may  be  grounds  for  the  removal  of  that  base  station  facility’s 
designation  by  the  department. 

(i)  Enforcement  of  subsections  (g)  and  (h)  of  this  Code  section  shall 
commence  no  earlier  than  12  months  after  July  1,  1989.  (Code  1981, 
§  31-11-60.1,  enacted  by  Ga.  L.  1989,  p.  1782,  §  3;  Ga.  L.  2009,  p.  859, 
§  3/HB  509.) 

31-11-61.  Penalty. 

Any  person  who  shall  falsely  represent  himself  to  be  a  certified 
emergency  medical  technician,  certified  cardiac  technician,  or  certified 
paramedic  or  who  shall  accept  or  continue  in  employment  as  such  and 
perform  the  duties  thereof  without  being  certified  as  prescribed  by  this 
chapter  shall  be  guilty  of  a  misdemeanor.  (Code  1933,  §  88-3112.10, 
enacted  by  Ga.  L.  1977,  p.  281,  §  11;  Ga.  L.  1988,  p.  1923,  §  9.) 

ARTICLE  4 

EMERGENCY  SERVICES 

Administrative  rules  and  regula-  Department  of  Human  Resources  (now 
tions.  —  Emergency  medical  services,  Of-  administered  by  the  Department  of  Public 
ficial  Compilation  of  the  Rules  and  Regu-  Health),  Public  Health,  Chapter  290-5-30. 
lations  of  the  State  of  Georgia, 
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31-11-80.  Short  title. 

This  article  shall  be  known  and  cited  as  the  “Emergency  Services 
Law.”  (Code  1981,  §  31-11-80,  enacted  by  Ga.  L.  1996,  p.  668,  §  1.) 

31-11-81.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Emergency  condition”  means  any  medical  condition  of  a  recent 
onset  and  severity,  including  but  not  limited  to  severe  pain  that 
would  lead  a  prudent  layperson,  possessing  an  average  knowledge  of 
medicine  and  health,  to  believe  that  his  or  her  condition,  sickness,  or 
injury  is  of  such  a  nature  that  failure  to  obtain  immediate  medical 
care  could  result  in: 

(A)  Placing  the  patient’s  health  in  serious  jeopardy; 

(B)  Serious  impairment  to  bodily  functions;  or 

(C)  Serious  dysfunction  of  any  bodily  organ  or  part. 

(2)  “Emergency  medical  provider”  means  any  provider  of  emer¬ 
gency  medical  transportation  licensed  or  permitted  by  the  Depart¬ 
ment  of  Public  Health,  any  hospital  licensed  or  permitted  by  the 
Department  of  Community  Health,  any  hospital  based  service,  or  any 
physician  licensed  by  the  Georgia  Composite  Medical  Board  who 
provides  emergency  services. 

(3)  “Emergency  services”  means  emergency  medical  transporta¬ 
tion  or  health  care  services  provided  in  a  hospital  emergency  facility 
to  evaluate  and  treat  any  emergency  condition. 

(4)  “Prospective  authorization”  means  contacting  for  approval  or 
authorization  to  evaluate  and  treat  a  patient  any  insurer,  health 
maintenance  organization,  hospital  medical  service  corporation,  or 
health  benefit  plan,  a  representative  of  which  is  not  physically 
present  in  the  hospital’s  emergency  department  at  the  time  such 
patient  presents  for  emergency  services.  (Code  1981,  §  31-11-81, 
enacted  by  Ga.  L.  1996,  p.  668,  §  1;  Ga.  L.  2006,  p.  652,  §  1/HB  1257; 
Ga.  L.  2008,  p.  12,  §  2-28/SB  433;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228; 
Ga.  L.  2009,  p.  859,  §  2/HB  509;  Ga.  L.  2011,  p.  705,  §  5-17/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  paragraph  (2). 
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Definition  of  “emergency  condi-  contrary  definition  in  an  insurance  policy 
tion”  in  paragraph  (1)  of  O.C.G.A.  issued  in  Georgia.  1997  Op.  Atty  Gen.  No. 
§  31-11-81  governs  and  controls  over  any  U97-4. 

31-11-82.  Evaluation  of  person  with  emergency  condition;  initi¬ 
ation  of  intervention  without  prospective  authoriza¬ 
tion;  insurer  may  not  deny  payment  after  prospective 
authorization  given. 

(a)  Once  a  person  with  an  emergency  condition  presents  himself  or 
herself  to  an  emergency  medical  provider  for  emergency  services,  that 
person  shall  be  evaluated  by  medical  personnel.  This  evaluation  may 
include  diagnostic  testing  to  assess  the  extent  of  the  condition,  sickness, 
or  injury  if  such  testing  is  appropriate  to  stabilize  the  patient’s 
condition.  For  purposes  of  this  Code  section,  the  term  “emergency 
medical  provider”  includes  without  limitation  an  emergency  services 
provider. 

(b)  If  in  the  opinion  of  the  attending  physician  or  licensed  ambulance 
service  personnel  acting  under  the  medical  direction  of  an  ambulance 
service  medical  director  as  defined  in  Code  Section  31-11-60.1  the 
evaluation  provided  under  subsection  (a)  of  this  Code  section  warrants, 
he  or  she  may  initiate  appropriate  intervention  to  stabilize  the  condi¬ 
tion  of  the  patient  without  seeking  or  receiving  prospective  authoriza¬ 
tion  by  an  insurer,  a  health  maintenance  organization,  or  a  private 
health  benefit  plan.  No  insurer,  health  maintenance  organization,  or 
private  health  benefit  plan  may  subsequently  deny  payment  for  an 
evaluation,  diagnostic  testing,  or  treatment  provided  as  part  of  such 
intervention  for  an  emergency  condition. 

(c)  No  insurer,  health  maintenance  organization,  or  private  health 
benefit  plan  which  has  given  prospective  authorization  after  the  stabi¬ 
lization  of  a  person’s  condition  as  provided  in  subsection  (b)  of  this  Code 
section  for  an  evaluation,  diagnostic  testing,  or  treatment  provided  for 
in  this  article  may  subsequently  deny  payment  for  the  provision  of  such 
evaluation,  diagnostic  testing,  or  treatment.  An  acknowledgment  of  an 
enrollee’s  eligibility  for  benefits  by  the  insurer,  health  maintenance 
organization,  or  private  health  benefit  plan  shall  not,  by  itself,  be 
construed  as  a  prospective  authorization  for  the  purposes  of  this  Code 
section.  (Code  1981,  §  31-11-82,  enacted  by  Ga.  L.  1996,  p.  668,  §  1;  Ga. 
L.  1997,  p.  908,  §  1;  Ga.  L.  2006,  p.  652,  §  2/HB  1257.) 


Code  Commission  notes.  —  Pursuant  was  deleted  following  “attending  physi- 
to  Code  Section  28-9-5,  in  1996,  a  comma  cian”  at  the  beginning  of  subsection  (b). 
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ARTICLE  5 

GEORGIA  TRAUMA  CARE  NETWORK  COMMISSION 

Cross  references.  —  Funding  for 
trauma  care  system,  §  40-6-189. 

31-11-100.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Burn  trauma  center”  means  a  facility  that  has  been  desig¬ 
nated  by  the  Department  of  Public  Health  as  a  burn  center  and  that 
admits  at  least  300  patients  annually  with  the  burn  specific  principal 
diagnosis  codes  as  published  by  the  International  Classification  of 
Diseases. 

(2)  “Trauma  burn  patient”  means  a  patient  admitted  to  a  burn 
trauma  center  with  a  burn  specific  principal  diagnosis  code  as 
published  by  the  International  Classification  of  Diseases  who  has  at 
least  one  of  the  following  injuries  or  complications  based  on  criteria 
developed  by  the  American  Burn  Association: 

(A)  Partial-thickness  burns  over  at  least  10  percent  of  the  total 
body  surface  area; 

(B)  Burns  that  involve  the  face,  hands,  feet,  genitalia,  perineum, 
or  major  joints; 

(C)  Third-degree  burns  in  any  age  group; 

(D)  Chemical  burns; 

(E)  An  inhalation  injury; 

(F)  A  burn  injury  and  preexisting  medical  disorder  that  could 
complicate  management,  prolong  recovery,  or  affect  mortality; 

(G)  Burns  and  concomitant  trauma,  such  as  fractures,  in  which 
the  burn  injury  poses  the  greatest  risk  of  morbidity  or  mortality;  or 

(H)  Burn  injury  patients  who  require  special  social,  emotional, 
or  rehabilitative  intervention. 

(3)  “Trauma  center”  means  a  facility  designated  by  the  Depart¬ 
ment  of  Public  Health  as  a  Level  I,  II,  III,  or  IV  or  burn  trauma 
center.  However,  a  burn  trauma  center  shall  not  be  considered  or 
treated  as  a  trauma  center  for  purposes  of  certificate  of  need 
requirements  under  state  law  or  regulations,  including  exceptions  to 
need  and  adverse  impact  standards  allowed  by  the  department  for 
trauma  centers  or  for  purposes  of  identifying  safety  net  hospitals. 
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(4)  “Trauma  patient”  means  a  patient  who  is  on  the  State  Trauma 
Registry  or  the  National  Trauma  Registry  of  the  American  College  of 
Surgeons  or  who  is  a  trauma  burn  patient. 

(5)  “Trauma  service  codes”  means  the  International  Classification 
of  Diseases  discharge  codes  designated  as  trauma  service  codes  by 
the  American  College  of  Surgeons,  Committee  on  Trauma. 

(6)  “Uncompensated”  means  care  provided  by  a  designated  trauma 
center,  emergency  medical  services  provider,  or  physician  to  a  trauma 
patient  as  defined  by  the  Georgia  Trauma  Care  Network  Commission 

who: 

(A)  Has  no  medical  insurance,  including  federal  Medicare  Part  B 
coverage; 

(B)  Is  not  eligible  for  medical  assistance  coverage; 

(C)  Has  no  medical  coverage  for  trauma  care  through  workers’ 
compensation,  automobile  insurance,  or  any  other  third  party, 
including  any  settlement  or  judgment  resulting  from  such  cover¬ 
age;  and 

(D)  Has  not  paid  for  the  trauma  care  provided  by  the  trauma 
provider  after  documented  attempts  by  the  trauma  care  services 
provider  to  collect  payment.  (Code  1981,  §  31-11-100,  enacted  by 
Ga.  L.  2007,  p.  36,  §  1/SB  60;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228; 
Ga.  L.  2011,  p.  245,  §  1/HB  307;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 


The  2011  amendments.  —  The  first 
2011  amendment,  effective  July  1,  2011, 
added  paragraphs  (1)  and  (2);  redesignated 
former  paragraphs  (1)  through  (4)  as  pres¬ 
ent  paragraphs  (3)  through  (6),  respec¬ 
tively;  in  paragraph  (3),  inserted  “or  burn” 
in  the  first  sentence  and  added  the  second 
sentence;  added  “or  who  is  a  trauma  burn 
patient”  at  the  end  of  paragraph  (4);  and 
substituted  “International  Classification  of 
Diseases”  for  “ICDA-9-CM”  in  paragraph 
(5).  The  second  2011  amendment,  effective 


July  1,  2011,  substituted  “Department  of 
Public  Health”  for  “Department  of  Commu¬ 
nity  Health”  in  paragraph  (3). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2011,  “Depart¬ 
ment  of  Public  Health”  was  substituted  for 
“Department  of  Community  Health”  in 
paragraph  (1). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


RESEARCH  REFERENCES 


C.J.S.  —  41  C.J.S.,  Hospitals,  §  37. 

31-11-101.  Creation  of  Georgia  Trauma  Care  Network  Commis¬ 
sion;  composition;  membership;  meetings;  vacancies; 
compensation. 

(a)  There  is  created  the  Georgia  Trauma  Care  Network  Commission 
which  is  assigned  to  the  Department  of  Public  Health  for  administra- 
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tive  purposes  only,  as  prescribed  in  Code  Section  50-4-3.  The  commis¬ 
sion  shall  consist  of  nine  members  who  shall  be  appointed  as  provided 
in  this  Code  section.  Five  members  shall  be  appointed  by  the  Governor. 
The  Governor  shall  include  among  his  or  her  appointees  a  physician 
who  is  actively  involved  in  providing  emergency  trauma  care,  a  repre¬ 
sentative  of  a  hospital  that  is  a  designated  trauma  center,  and  a 
representative  of  a  state  9-1-1  zone  licensed  emergency  medical  ser¬ 
vices  provider.  Two  members  shall  be  appointed  by  the  Lieutenant 
Governor.  Two  members  shall  be  appointed  by  the  Speaker  of  the  House 
of  Representatives.  In  making  the  initial  appointments,  the  Governor 
shall  appoint  three  members  for  a  term  of  four  years  and  two  members 
for  a  term  of  two  years,  the  Lieutenant  Governor  shall  appoint  one 
member  for  a  term  of  four  years  and  one  member  for  a  term  of  two 
years,  and  the  Speaker  of  the  House  of  Representatives  shall  appoint 
one  member  for  a  term  of  four  years  and  one  member  for  a  term  of  two 
years.  Thereafter,  persons  appointed  to  succeed  the  initial  members 
shall  serve  four-year  terms  of  office.  The  Governor  shall  appoint  one  of 
the  members  to  serve  as  the  chairperson  of  the  commission. 

(b)  The  commission  shall  meet  upon  the  call  of  the  chairperson  or 
upon  the  request  of  three  members.  The  commission  shall  organize 
itself  as  it  deems  appropriate  and  may  elect  additional  officers  from 
among  its  members. 

(c)  Any  vacancy  on  the  commission  shall  be  filled  for  the  unexpired 
term  by  appointment  by  the  original  appointing  authority. 

(d)  Members  of  the  commission  shall  serve  without  compensation 
but  shall  receive  the  same  expense  allowance  per  day  as  that  received 
by  a  member  of  the  General  Assembly  for  each  day  such  member  of  the 
commission  is  in  attendance  at  a  meeting  of  such  commission,  plus 
either  reimbursement  for  actual  transportation  costs  while  traveling  by 
public  carrier  or  the  same  mileage  allowance  for  use  of  a  personal  car  in 
connection  with  such  attendance  as  members  of  the  General  Assembly 
receive.  Such  expense  and  travel  allowance  shall  be  paid  in  lieu  of  any 
per  diem,  allowance,  or  other  remuneration  now  received  by  any  such 
member  for  such  attendance.  (Code  1981,  §  31-11-101,  enacted  by  Ga. 
L.  2007,  p.  36,  §  1/SB  60;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L. 
2011,  p.  705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  the  first  sentence  of  subsection 
(a). 
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31-11-102.  Duties  and  responsibilities. 

The  Georgia  Trauma  Care  Network  Commission  shall  have  the 
following  duties  and  responsibilities: 

(1)  To  apply  for,  receive,  and  administer  state  funds  appropriated 
to  the  commission  and  federal  funds  and  grants,  private  grants  and 
donations,  and  other  funds  and  donations.  The  commission’s  annual 
distributions  shall  be  capped  and  limited  to  funds  received  from  the 
sources  specified  in  this  paragraph.  The  commission  shall  ensure  that 
its  funds  are  not  used  as  a  supplement  or  secondary  payor  to  any 
other  third-party  payor; 

(2)  For  the  first  two  fiscal  years  in  which  funds  are  appropriated  to 
the  commission  for  distribution,  to  distribute  such  funds  in  the 
following  areas  with  the  priority  for  distribution  to  be  set  by  majority 
vote  of  the  commission: 

(A)  Physician  uncompensated  trauma  care  services  provided  in 
designated  trauma  centers; 

(B)  Emergency  medical  service  uncompensated  trauma  care 
services  provided  to  patients  transported  to  designated  trauma 
centers  and  to  trauma  patients  transported  to  out-of-state  hospi¬ 
tals  as  approved  by  the  commission; 

(C)  Uncompensated  trauma  care  services  of  designated  trauma 
centers; 

(D)  Trauma  care  readiness  costs  for  designated  or  certified 
trauma  care  service  providers;  and 

(E)  Trauma  care  service  start-up  costs  for  providers  seeking  a 
trauma  care  designation  or  certification. 

The  commission  shall  adopt  a  formula  that  prioritizes  the  distribu¬ 
tion  of  state  appropriated  funds  that  may  be  implemented  during  the 
third  state  fiscal  year  in  which  funds  are  appropriated  to  the 
commission  for  distribution.  Such  formula  shall  be  evaluated  and 
modified,  if  needed,  every  two  years  thereafter; 

(3)  To  develop,  implement,  administer,  and  maintain  a  system  to 
compensate  designated  trauma  centers  for  a  portion  of  their  cost  of 
readiness  through  a  semiannual  distribution  from  the  Georgia 
Trauma  Trust  Fund  in  a  standardized  amount  determined  by  the 
commission.  The  standardized  amounts  shall  be  determined  accord¬ 
ing  to  designation  level  and  shall  be  capped  at  that  specific  amount. 
Initially,  such  standardized  amount  shall  be  based  upon  a  three-year 
average  of  annual  trauma  cases,  annual  amount  of  uncompensated 
trauma  care  services  administered,  and  a  three-year  annual  average 
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cost  of  readiness.  Such  criteria  may  be  changed  by  a  majority  vote  of 
the  commission.  Total  annual  distributions  for  trauma  center  and 
emergency  medical  service  readiness  shall  be  capped  at  an  amount 
set  by  the  commission.  However,  the  standards  developed  by  the 
commission  for  readiness  shall  include,  but  are  not  limited  to,  the 
following: 

(A)  Criteria  assuring  the  trauma  fund  is  a  payor  of  last  resort; 

(B)  Criteria  assuring  that  all  other  resources  must  be  exhausted 
before  the  trauma  funds  are  allocated;  and 

(C)  Criteria  assuring  that  trauma  funds  must  be  used  to  meet  a 
verified  need  that  assists  the  trauma  center  to  maintain  a  trauma 
center  designation; 

(4)  To  develop,  implement,  administer,  and  maintain  a  system  to 
provide  additional  designated  trauma  center  compensation  to  cover 
trauma  center  costs  not  associated  with  readiness  based  upon  an 
application  and  review  based  process.  These  distributions  shall  be 
capped  and  limited  to  semiannual  appropriations  received  by  the 
commission.  Designated  trauma  centers  shall  submit  an  application 
for  trauma  funds  reimbursement  semiannually.  The  application 
process  developed  by  the  commission  for  such  costs  shall  include,  but 
is  not  limited  to,  the  following: 

(A)  Criteria  assuring  that  the  trauma  fund  is  a  payor  of  last 
resort; 

(B)  Criteria  assuring  that  trauma  funds  shall  be  used  for  reim¬ 
bursement  for  services  provided  to  designated  trauma  patients; 

(C)  Criteria  assuring  that  trauma  funds  shall  be  used  for  reim¬ 
bursement  for  trauma  service  codes; 

(D)  Criteria  assuring  that  trauma  funds  used  for  reimburse¬ 
ment  for  trauma  care  costs  shall  be  on  a  fee  schedule  or  grant  basis; 
provided,  however,  that  no  reimbursement  shall  exceed  the  aver¬ 
age  rate  reimbursed  for  similar  services  under  the  State  Health 
Benefit  Plan;  and 

(E)  Criteria  that  require  the  trauma  center  to  submit  a  semian¬ 
nual  report  documenting  and  verifying  the  use  of  such  funds; 

(5)  To  develop,  implement,  administer,  and  maintain  a  system  to 
compensate  physicians  who  provide  uncompensated  call  and  trauma 
care  services.  This  reimbursement  shall  be  distributed  on  a  semian¬ 
nual  basis  and  paid  on  a  formula  to  be  set  by  the  commission.  The  call 
hours  must  be  documented  and  verified  by  the  trauma  director  at  the 
appropriate  trauma  center  in  order  to  receive  such  funds.  The 
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formula  developed  by  the  commission  for  reimbursement  shall  in¬ 
clude,  but  is  not  limited  to,  the  following: 

(A)  Criteria  assuring  that  the  trauma  fund  is  a  payor  of  last 
resort; 

(B)  Criteria  assuring  that  trauma  funds  shall  be  used  for  reim¬ 
bursement  for  services  provided  to  designated  trauma  patients; 

(C)  Criteria  assuring  that  trauma  funds  used  for  reimbursement 
for  physician  costs  shall  be  on  a  fee  schedule  or  grant  basis; 
provided,  however,  that  no  reimbursement  shall  exceed  the  aver¬ 
age  rate  reimbursed  for  similar  services  under  the  State  Health 
Benefit  Plan;  and 

(D)  Criteria  assuring  that  trauma  funds  shall  be  used  for 
reimbursement  for  trauma  service  codes; 

(6)  To  reserve  and  disburse  additional  moneys  to  increase  the 
number  of  participants  in  the  Georgia  trauma  system.  These  funds 
shall  be  disbursed  through  an  application  process  to  cover  partial 
start-up  costs  for  nondesignated  acute  care  facilities  to  enter  the 
system  as  Level  II,  III,  or  IV  trauma  centers.  The  application  process 
developed  by  the  commission  for  start-up  costs  shall  include,  but  is 
not  limited  to,  the  following: 

(A)  Criteria  assuring  that  the  trauma  fund  is  a  payor  of  last 
resort; 

(B)  Criteria  assuring  that  all  other  resources  for  start-up  costs 
must  be  exhausted  before  the  trauma  funds  are  allocated; 

(C)  Criteria  assuring  that  the  distribution  of  trauma  funds  will 
result  in  the  applicant’s  achieving  a  trauma  designation  as  defined 
by  the  commission  within  the  time  frame  specified  on  the  applica¬ 
tion; 

(D)  Criteria  assuring  and  verifying  that  the  Department  of 
Public  Health  has  determined  that  there  is  a  need  for  an  additional 
trauma  center  with  the  designation  that  the  applicant  is  seeking; 
and 

(E)  Criteria  assuring  that  no  more  than  15  percent  of  the  total 
annual  distribution  from  the  trauma  fund  total  shall  be  distributed 
for  new  trauma  center  development; 

(7) (A)  To  develop,  implement,  administer,  and  maintain  a  system 
to  compensate  members  of  the  emergency  medical  service  trans¬ 
portation  community  for  readiness  and  uncompensated  trauma 
care. 

(B)  The  compensation  for  the  cost  of  readiness  shall  be  through 
an  application  process  adopted  by  the  commission.  The  application 
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process  developed  by  the  commission  for  readiness  costs  shall 
include,  but  is  not  limited  to,  the  following: 

(i)  Criteria  assuring  that  the  trauma  fund  is  a  payor  of  last 
resort; 

(ii)  Criteria  assuring  that  all  other  resources  for  readiness 
costs  must  be  exhausted  before  the  trauma  funds  are  allocated; 

(iii)  Criteria  assuring  that  the  distribution  of  trauma  funds 
will  result  in  the  applicant’s  achieving  certification  as  defined  by 
the  commission  within  the  time  frame  specified  on  the  applica¬ 
tion;  and 

(iv)  Criteria  assuring  and  verifying  that  the  Department  of 
Public  Health  has  determined  that  there  is  a  need  for  additional 
emergency  medical  services  with  the  certification  that  the  appli¬ 
cant  is  seeking. 

(C)  The  commission  shall  develop  a  formula  for  reimbursing 
emergency  medical  services  uncompensated  trauma  care  services. 
The  formula  developed  by  the  commission  for  reimbursement  shall 
include,  but  is  not  limited  to,  the  following: 

(i)  Criteria  assuring  that  the  trauma  fund  is  a  payor  of  last 
resort; 

(ii)  Criteria  assuring  that  trauma  funds  shall  be  used  for 
reimbursement  for  services  provided  to  designated  trauma  pa¬ 
tients;  and 

(iii)  Criteria  assuring  that  trauma  funds  used  for  reimburse¬ 
ment  of  emergency  medical  service  costs  shall  be  on  a  fee 
schedule  or  grant  basis;  provided,  however,  that  no  reimburse¬ 
ment  shall  exceed  the  average  rate  reimbursed  for  similar 
services  under  the  State  Health  Benefit  Plan; 

(8)  To  appropriate,  out  of  the  Georgia  Trauma  Trust  Fund,  annual 
moneys  for  investment  in  a  system  specifically  for  trauma  transpor¬ 
tation.  The  purpose  of  this  system  is  to  provide  transport  to  trauma 
victims  where  current  options  are  limited.  The  commission  shall 
promulgate  rules  and  regulations  for  such  system  and  shall  pursue 
contracts  with  existing  state  transportation  structures  or  create  a 
contractual  arrangement  with  existing  transportation  organizations. 
The  commission  shall  also  be  responsible  for  creating,  maintaining, 
and  overseeing  a  foundation  to  raise  funds  specifically  for  investment 
in  this  system  and  overall  trauma  funding; 

(9)  To  act  as  the  accountability  mechanism  for  the  entire  Georgia 
trauma  system,  primarily  overseeing  the  flow  of  funds  from  the 
Georgia  Trauma  Trust  Fund  into  the  system.  The  State  Office  of 
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EMS/Trauma  shall  receive  an  annual  distribution  from  the  commis¬ 
sion  of  not  more  than  3  percent  of  the  total  annual  distribution  from 
the  fund  in  the  fiscal  year.  These  funds  shall  be  used  for  the 
administration  of  an  adequate  system  for  monitoring  state-wide 
trauma  care,  recruitment  of  trauma  care  service  providers  into  the 
network  as  needed,  and  for  research  as  needed  to  continue  to  operate 
and  improve  the  system; 

(10)  To  coordinate  its  activities  with  the  Department  of  Public 
Health; 

(11)  To  employ  and  manage  staff  and  consultants  in  order  to  fulfill 
its  duties  and  responsibilities  under  this  article; 

(12)  To  establish,  maintain,  and  administer  a  trauma  center  net¬ 
work  to  coordinate  the  best  use  of  existing  trauma  facilities  in  this 
state  and  to  direct  patients  to  the  best  available  facility  for  treatment 
of  traumatic  injury; 

(13)  To  coordinate,  assist,  establish,  maintain,  and  administer 
programs  designed  to  educate  the  citizens  of  this  state  on  trauma 
prevention; 

(14)  To  coordinate  and  assist  in  the  collection  of  data  to  evaluate 
the  provision  of  trauma  care  services  in  this  state; 

(15)  To  study  the  provision  of  trauma  care  services  in  this  state  to 
determine  the  best  practices  and  methods  of  providing  such  services, 
to  determine  what  changes  are  needed  to  improve  the  provision  of 
trauma  care  services,  and  to  report  any  proposed  legislative  changes 
to  the  General  Assembly  each  year;  and 

(16)  To  employ  an  executive  director  and  other  staff  and  to  estab¬ 
lish  duties  and  responsibilities  of  such  persons.  (Code  1981, 
§  31-11-102,  enacted  by  Ga.  L.  2007,  p.  36,  §  1/SB  60;  Ga.  L.  2009,  p. 
453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  539,  §  3/SB  76;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 

The  2011  amendments.  —  The  first 
2011  amendment,  effective  July  1,  2011, 
added  “and  to  trauma  patients  trans¬ 
ported  to  out-of-state  hospitals  as  ap¬ 
proved  by  the  commission”  in  subpara¬ 
graph  (2)(B).  The  second  2011 
amendment,  effective  July  1,  2011,  substi¬ 
tuted  “Department  of  Public  Health”  for 
“Department  of  Community  Health”  in 
subparagraph  (6)(D),  division  (7)(B)(iv), 
and  paragraph  (10). 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2007,  a  period 
was  substituted  for  a  comma  at  the  end  of 
subparagraph  (2)(E)  and  “an”  was  deleted 
following  “is  a  need  for”  in  division 
(7)(B)(iv). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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31-11-103.  Georgia  Trauma  Trust  Fund. 


(a)  There  is  established  the  Georgia  Trauma  Trust  Fund.  The  exec¬ 
utive  director  of  the  Georgia  Trauma  Care  Network  Commission  shall 
serve  as  the  trustee  of  the  Georgia  Trauma  Trust  Fund.  The  moneys 
deposited  into  such  fund  pursuant  to  this  article  may  be  expended  by 
the  executive  director  with  the  approval  of  the  Georgia  Trauma  Care 
Network  Commission  for  those  purposes  specified  in  Code  Section 
31-11-102. 

(b)  The  Georgia  Trauma  Care  Network  Commission  shall  report 
annually  to  the  House  Committee  on  Health  and  Human  Services  and 
the  Senate  Health  and  Human  Services  Committee.  Such  report  shall 
provide  an  update  on  state-wide  trauma  system  development  and  the 
impact  of  fund  distribution  on  trauma  patient  care  and  outcomes.  (Code 
1981,  §  31-11-103,  enacted  by  Ga.  L.  2007,  p.  36,  §  1/SB  60;  Ga.  L. 
2012,  p.  1177,  §  1/SB  489.) 

The  2012  amendment,  effective  July  ing  provisions  of  this  Code  section  as  sub- 
1,  2012,  designated  the  previously  exist-  section  (a)  and  added  subsection  (b). 

ARTICLE  6 

SYSTEM  OF  CERTIFIED  STROKE  CENTERS 


Editor’s  notes.  —  Ga.  L.  2008,  p.  1102, 
§  1/SB  549,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the 
‘Coverdell-Murphy  Act’  in  honor  of  the  late 
Georgia  Congressman  Paul  D.  Coverdell 


and  the  late  Georgia  Speaker  of  the  House 
of  Representatives  Thomas  B.  Murphy, 
both  revered  politicians  of  the  great  State 
of  Georgia,  and  victims  of  massive 
strokes.” 


31-11-110.  Legislative  findings. 


The  General  Assembly  finds  and  declares  that: 

(1)  The  rapid  identification,  diagnosis,  and  treatment  of  stroke  can 
save  the  lives  of  stroke  victims  and  in  some  cases  can  reverse 
neurological  damage  such  as  paralysis  and  speech  and  language 
impairments,  leaving  stroke  victims  with  few  or  no  neurological 
deficits; 

(2)  Despite  significant  advances  in  diagnosis,  treatment  and  pre¬ 
vention,  stroke  is  the  third  leading  cause  of  death  and  the  biggest 
cause  of  disability  in  this  country;  an  estimated  700,000  to  750,000 
new  and  recurrent  strokes  occur  each  year  in  this  country  and  with 
the  aging  of  the  population,  the  number  of  persons  who  have  strokes 
is  projected  to  increase; 

(3)  Although  new  treatments  are  available  to  improve  the  clinical 
outcomes  of  stroke,  many  acute  care  hospitals  often  face  challenges  in 
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obtaining  staff  and  equipment  required  to  optimally  triage  and  treat 
stroke  patients,  including  the  provision  of  optimal,  safe,  and  effective 
emergency  care  for  these  patients; 

(4)  Although  the  Georgia  Coverdell  Acute  Stroke  Registry  cur¬ 
rently  exists  within  the  Department  of  Public  Health  as  a  program 
whose  purpose  is  to  increase  improvement  of  the  quality  of  acute 
stroke  care  through  collaborative  efforts  with  participating  hospitals 
in  this  state,  less  than  one-third  of  Georgia’s  hospitals  are  currently 
enrolled  in  the  program.  Therefore  increased  participation  in  and 
funding  of  this  program  in  conjunction  with  the  adherence  to  the 
tenets  of  this  article  would  have  profound  effects  on  the  quality  of 
care  for  acute  stroke  victims  in  this  state; 

(5)  An  effective  system  to  support  stroke  survival  is  needed  in  our 
communities  in  order  to  treat  stroke  victims  in  a  timely  manner  and 
to  improve  the  overall  treatment  of  stroke  victims  in  order  to  increase 
survival  and  decrease  the  disabilities  associated  with  stroke.  There  is 
a  public  health  need  for  acute  care  hospitals  in  this  state  to  establish 
stroke  centers  to  ensure  the  rapid  triage,  diagnostic  evaluation,  and 
treatment  of  patients  suffering  a  stroke; 

(6)  Two  levels  of  stroke  centers  should  be  established  for  the 
treatment  of  acute  stroke: 

(A)  Primary  stroke  centers  should  be  established  in  as  many 
acute  care  hospitals  as  possible  to  evaluate,  stabilize,  and  provide 
or  arrange  for  treatment,  care,  and  rehabilitative  services  to 
patients  diagnosed  with  acute  stroke;  and 

(B)  Because  access  to  stroke  care  is  limited  in  the  rural  areas  of 
the  state  due  to  the  limited  availability  of  professional  specialists, 
high-tech  imaging  equipment,  and  transportation  services,  remote 
treatment  stroke  centers  should  be  established  to  evaluate,  stabi¬ 
lize,  and  provide  treatment  to  patients  diagnosed  with  acute  stroke 
in  rural  portions  of  the  state; 

(7)  Coordination  between  primary  stroke  centers  and  remote 
treatment  stroke  centers  should  be  encouraged  through  the  estab¬ 
lishment  of  coordinated  stroke  care  agreements  between  primary 
stroke  centers  and  remote  treatment  stroke  centers;  and 

(8)  Therefore,  it  is  in  the  best  interest  of  the  residents  of  this  state 
to  establish  a  program  to  identify  certified  stroke  centers  throughout 
the  state,  to  provide  specific  patient  care  and  support  services  criteria 
that  stroke  centers  must  meet  in  order  to  ensure  that  stroke  patients 
receive  safe  and  effective  care,  and  to  provide  financial  support  to 
acute  care  hospitals  to  encourage  them  to  develop  stroke  centers  in 
all  areas  of  the  state.  Further,  it  is  in  the  best  interest  of  the  people 
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of  this  state  to  modify  the  state’s  emergency  medical  response  system 
to  assure  that  stroke  victims  may  be  quickly  identified  and  trans¬ 
ported  to  and  treated  in  facilities  that  have  specialized  programs  for 
providing  timely  and  effective  treatment  for  stroke  victims.  (Code 
1981,  §  31-11-110,  enacted  by  Ga.  L.  2008,  p.  1102,  §  2/SB  549;  Ga. 
L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  the  first  sentence  of  paragraph 
(4). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2008,  in  para¬ 


graph  (5),  “a”  was  deleted  following  “in¬ 
crease  survival  and”  in  the  first  sentence, 
and  a  comma  was  inserted  following  “eval¬ 
uation”  in  the  second  sentence. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-11-111.  “Department”  defined. 


As  used  in  this  article,  the  term  “department”  means  the  same  state 
agency  or  state  board  which  regulates  emergency  medical  services 
personnel  and  providers  pursuant  to  this  chapter.  (Code  1981, 
§  31-11-111,  enacted  by  Ga.  L.  2008,  p.  1102,  §  2/SB  549.) 

31-11-112.  Identification  of  primary  or  remote  treatment  stroke 
centers. 

(a)  The  department  shall  identify  hospitals  that  meet  the  criteria  set 
forth  in  this  article  as  primary  or  remote  treatment  stroke  centers. 

(b)  A  hospital  shall  apply  to  the  department  for  such  identification 
and  shall  demonstrate  to  the  satisfaction  of  the  department  that  the 
hospital  meets  the  applicable  criteria  set  forth  in  Code  Section 
31-11-113. 

(c)  The  department  shall  identify  as  many  hospitals  as  primary  or 
remote  treatment  stroke  centers  as  apply  for  the  identification,  pro¬ 
vided  that  each  applicant  meets  the  applicable  criteria  set  forth  in  Code 
Section  31-11-113. 

(d)  The  department  may  suspend  or  revoke  a  hospital’s  identification 
as  a  primary  or  remote  treatment  stroke  center,  after  notice  and 
hearing,  if  the  department  determines  that  the  hospital  is  not  in 
compliance  with  the  requirements  of  this  article.  (Code  1981, 
§  31-11-112,  enacted  by  Ga.  L.  2008,  p.  1102,  §  2/SB  549.) 

31-11-113.  Certification;  application  process;  inspections. 

(a)  A  hospital  identified  as  a  primary  stroke  center  shall  be  certified 
as  such  by  a  nationally  recognized  health  care  accreditation  body.  Any 
hospital  wishing  to  receive  official  identification  under  this  Code  section 
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must  submit  a  written  application  to  the  department,  providing  ade¬ 
quate  documentation  of  the  hospital’s  valid  certification  as  a  primary 
stroke  center  by  the  commission. 

(b)  Remote  treatment  stroke  centers  shall  be  certified  and  identified 
by  the  department  through  an  application  process  to  be  determined  by 
the  department.  Said  process  shall  contain,  at  minimum,  the  following 
requirements: 

(1)  Remote  treatment  stroke  center  certifications  and  identifica¬ 
tions  by  the  department  are  limited  to  those  hospitals  that  utilize 
current  and  acceptable  telemedicine  protocols  relative  to  acute  stroke 
treatment  as  defined  by  the  department; 

(2)  Upon  receipt  of  complete  and  proper  application  for  certifica¬ 
tion  as  a  remote  treatment  stroke  center,  the  department  shall 
schedule  and  conduct  an  inspection  of  the  applicant’s  facility  no  later 
than  90  days  after  receipt  of  application;  and 

(3)  Any  hospital,  upon  certification  by  the  department  as  a  remote 
treatment  stroke  center,  shall  automatically  be  identified  as  a  remote 
treatment  stroke  center  and  shall  be  added  to  the  list  of  such 
hospitals  as  defined  in  subsection  (a)  of  Code  Section  31-11-115. 

(c)  Primary  stroke  centers  are  encouraged  to  coordinate,  through 
agreement,  with  remote  treatment  stroke  centers  throughout  the  state 
to  provide  appropriate  access  to  care  for  acute  stroke  patients.  The 
coordinating  stroke  care  agreements  shall  be  in  writing  and  include  at 
minimum: 

(1)  Transfer  agreements  for  the  transport  and  acceptance  of  all 
stroke  patients  seen  by  the  remote  treatment  stroke  center  for  stroke 
treatment  therapies  which  the  remote  treatment  stroke  center  is  not 
capable  of  providing;  and 

(2)  Communication  criteria  and  protocols  with  the  remote  treat¬ 
ment  stroke  centers.  (Code  1981,  §  31-11-113,  enacted  by  Ga.  L. 
2008,  p.  1102,  §  2/SB  549;  Ga.  L.  2012,  p.  337,  §  6/SB  361.) 

The  2012  amendment,  effective  July  “the  Joint  Commission  on  Accreditation  of 
1,  2012,  substituted  “a  nationally  recog-  Healthcare  Organizations”  in  the  first 
nized  health  care  accreditation  body”  for  sentence  of  subsection  (a). 

31-11-114.  Grants;  report. 

(a)  In  order  to  encourage  and  ensure  the  establishment  of  stroke 
centers  throughout  the  state,  the  department  shall  award  grants, 
subject  to  appropriations  from  the  General  Assembly,  to  hospitals  that 
seek  identification  as  remote  treatment  stroke  centers  and  demonstrate 
a  need  for  financial  assistance  to  develop  the  necessary  infrastructure, 
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including  personnel  and  equipment,  in  order  to  satisfy  the  criteria  for 
identification  as  a  remote  treatment  stroke  center  pursuant  to  subsec¬ 
tion  (b)  of  Code  Section  31-11-113. 

(b)  A  hospital  seeking  identification  as  a  remote  treatment  stroke 
center  pursuant  to  this  article  may  apply  to  the  department  for  a  grant, 
in  a  manner  and  on  a  form  required  by  the  department,  and  provide 
such  information  as  the  department  deems  necessary  to  determine  if 
the  hospital  is  eligible  for  the  grant. 

(c)  The  department  may  provide  grants  to  as  many  hospitals  as  it 
deems  appropriate,  subject  to  appropriations,  taking  into  consideration 
adequate  geographic  diversity  with  respect  to  locations. 

(d)  The  department  shall,  not  later  than  September  1,  2009,  prepare 
and  submit  to  the  Governor,  the  President  of  the  Senate,  and  the 
Speaker  of  the  House  of  Representatives  a  report  indicating,  as  of  June 
30,  2009,  the  total  number  of  hospitals  that  have  applied  for  grants 
pursuant  to  this  Code  section,  the  number  of  applicants  that  have  been 
determined  by  the  department  to  be  eligible  for  such  grants,  the  total 
number  of  grants  to  be  awarded,  the  name  and  address  of  each  grantee 
hospital,  the  amount  of  the  award  to  each  grantee,  the  amount  of  each 
award  to  be  disbursed  to  the  grantee,  and  whether  or  not,  in  the  opinion 
of  the  department,  each  grantee  would  be  able  to  attain  identification  as 
a  remote  treatment  stroke  center  pursuant  to  subsection  (b)  of  Code 
Section  31-11-113.  (Code  1981,  §  31-11-114,  enacted  by  Ga.  L.  2008,  p. 
1102,  §  2/SB  549.) 

31-11-115.  Distribution  of  list  of  state  identified  stroke  centers 
to  emergency  medical  services  providers;  develop¬ 
ment  of  a  model  stroke  triage  assessment  tool;  assess¬ 
ment,  treatment,  and  transport  of  stroke  patients. 

(a)  Beginning  June  1,  2009,  and  each  year  thereafter,  the  depart¬ 
ment  shall  send  the  list  of  primary  and  remote  treatment  stroke  centers 
identified  pursuant  to  Code  Section  31-11-113  to  the  medical  director  of 
each  licensed  emergency  medical  services  provider  in  this  state,  shall 
maintain  a  copy  of  the  list  in  the  office  designated  with  the  department 
to  oversee  emergency  medical  services,  and  shall  post  a  list  of  primary 
and  remote  treatment  stroke  centers  on  the  department’s  website. 

(b)  The  department  shall  adopt  or  develop  a  sample  stroke  triage 
assessment  tool.  The  department  shall  post  this  sample  assessment  tool 
on  its  website  and  distribute  a  copy  of  the  sample  assessment  tool  to 
each  licensed  emergency  medical  services  provider  no  later  than 
December  31,  2008.  Each  licensed  emergency  medical  services  provider 
shall  use  a  stroke  triage  assessment  tool  that  is  substantially  similar  to 
the  sample  stroke  triage  assessment  tool  provided  by  the  department. 
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(c)  The  office  designated  within  the  department  to  oversee  emer¬ 
gency  medical  services  shall  establish  protocols  related  to  the  assess¬ 
ment,  treatment,  and  transport  of  stroke  patients  by  licensed  emer¬ 
gency  medical  services  providers  in  this  state.  (Code  1981,  §  31-11-115, 
enacted  by  Ga.  L.  2008,  p.  1102,  §  2/SB  549.) 

Code  Commission  notes.  —  Pursuant  inserted  preceding  “the  medical  director” 
to  Code  Section  28-9-5,  in  2008,  “to”  was  in  subsection  (a). 

31-11-116.  Annual  reports. 

(a)  In  order  to  assure  that  the  patients  are  receiving  the  appropriate 
level  of  care  and  treatment  at  each  primary  stroke  center  in  the  state, 
each  hospital  identified  as  a  primary  stroke  center  shall  annually 
report  the  following  information  to  the  department: 

(1)  The  number  of  patients  evaluated; 

(2)  The  number  of  patients  receiving  acute  interventional  therapy; 

(3)  The  amount  of  time  from  patient  presentation  to  delivery  of 
acute  interventional  therapy; 

(4)  Patient  length  of  stay; 

(5)  Patient  functional  outcome; 

(6)  Patient  morbidity; 

(7)  Deep  vein  thrombosis  prophylaxis  given; 

(8)  Number  of  patients  discharged  on  antiplatelet  or 

antithrombotics  medication; 

(9)  Number  of  patients  with  atrial  fibrillation  receiving 
anticoagulation  therapy; 

(10)  Patients  on  which  the  administration  of  tissue  plasminogen 
activator  was  considered; 

(11)  Antithrombotic  medication  administered  within  48  hours  of 
hospitalization; 

(12)  Number  of  lipid  profiles  ordered  during  hospitalization; 

(13)  Number  of  screens  for  dysphagia  performed; 

(14)  Stroke  education  provided; 

(15)  Number  of  smoking  cessation  programs  provided  or  discussed; 

(16)  The  number  of  patients  assessed  for  rehabilitation  and 
whether  a  plan  for  rehabilitation  was  considered; 
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(17)  The  number  of  emergency  medical  services  stroke  patients 
who  were  transported  to  the  facility; 

(18)  The  number  of  emergency  medical  services  stroke  patients 
who  were  admitted  to  the  facility; 

(19)  The  number  and  percentage  of  stroke  cases  treated  with 
intravenous  or  intra-arterial  tissue  plasminogen  activator;  and 

(20)  The  number  of  patients  discharged  on  cholesterol  reducing 
medication. 

(b)  In  order  to  assure  that  the  patients  are  receiving  the  appropriate 
level  of  care  and  treatment  at  each  remote  treatment  stroke  center  in 
the  state,  each  hospital  identified  as  a  remote  treatment  stroke  center 
shall  annually  report  the  following  information  to  the  department: 

(1)  The  number  of  patients  evaluated; 

(2)  The  number  of  patients  receiving  acute  interventional  therapy; 

(3)  The  amount  of  time  from  patient  presentation  to  delivery  of 
acute  interventional  therapy; 

(4)  Patient  length  of  stay; 

(5)  The  number  of  emergency  medical  services  stroke  patients  who 
were  transported  to  the  facility; 

(6)  The  number  of  emergency  medical  services  stroke  patients  who 
were  admitted  to  the  facility;  and 

(7)  The  number  and  percentage  of  stroke  cases  treated  with 
intravenous  or  intra-arterial  tissue  plasminogen  activator. 

(c)  The  department  shall  collect  the  information  reported  pursuant 
to  subsections  (a)  and  (b)  of  this  Code  section  and  shall  post  such 
information  in  the  form  of  a  report  card  annually  on  the  department’s 
website  and  present  such  report  to  the  Governor,  the  President  of  the 
Senate,  and  the  Speaker  of  the  House  of  Representatives.  The  results  of 
this  report  card  may  be  used  by  the  department  to  conduct  training 
with  the  identified  facilities  regarding  best  practices  in  the  treatment  of 
stroke. 

(d)  In  no  way  shall  this  article  be  construed  to  require  disclosure  of 
any  confidential  information  or  other  data  in  violation  of  the  federal 
Health  Insurance  Portability  and  Accountability  Act  of  1996,  PL. 
104-191.  (Code  1981,  §  31-11-116,  enacted  by  Ga.  L.  2008,  p.  1102, 
§  2/SB  549.) 

31-11-117.  Statutory  construction. 

This  article  shall  not  be  construed  to  be  a  medical  practice  guideline 
and  shall  not  be  used  to  restrict  the  authority  of  a  hospital  to  provide 
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services  for  which  it  has  received  a  license  under  state  law.  The  General 
Assembly  intends  that  all  patients  be  treated  individually  based  on 
each  patient’s  needs  and  circumstances.  (Code  1981,  §  31-11-117, 
enacted  by  Ga.  L.  2008,  p.  1102,  §  2/SB  549.) 

31-11-118.  Advertising. 

A  hospital  may  not  advertise  to  the  public,  by  way  of  any  medium 
whatsoever,  that  it  is  identified  by  the  state  as  a  primary  or  remote 
treatment  stroke  center  unless  the  hospital  has  been  identified  as  such 
by  the  department  pursuant  to  this  article.  (Code  1981,  §  31-11-118, 
enacted  by  Ga.  L.  2008,  p.  1102,  §  2/SB  549.) 

31-11-119.  Rules  and  regulations. 

The  department  shall  be  authorized  to  promulgate  rules  and  regula¬ 
tions  to  carry  out  the  purposes  of  this  article.  (Code  1981,  §  31-11-119, 
enacted  by  Ga.  L.  2008,  p.  1102,  §  2/SB  549.) 
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CHAPTER  12 


CONTROL  OF  HAZARDOUS  CONDITIONS, 
PREVENTABLE  DISEASES,  AND 
METABOLIC  DISORDERS 


Sec. 

31-12-1.  Power  to  conduct  research  and 
studies. 

31-12-1.1.  “Bioterrorism”  and  “public 
health  emergency”  defined. 

31-12-2.  Reporting  disease;  confidenti¬ 
ality;  reporting  required  of 
pharmacists;  immunity  from  li¬ 
ability  as  to  information  sup¬ 
plied;  notification  of  potential 
bioterrorism. 

31-12-2.1.  Investigation  of  potential  bio¬ 
terrorism  activity;  regulations 
and  planning  for  public  health 
emergencies. 

31-12-3.  Power  to  require  immunization 
and  other  preventive  mea¬ 
sures. 

31-12-3.1.  Vaccination  registry;  reporting 
requirements,  maintenance, 
and  use. 

31-12-3.2.  Meningococcal  disease;  vacci¬ 
nations;  disclosures. 

31-12-4.  Isolation  and  segregation  of 
diseased  persons;  quarantine. 

31-12-4.1.  Smallpox  vaccination  and 
treatment  program. 

31-12-5.  State-wide  network  for  medical 
genetics  services. 

31-12-6.  System  for  prevention  of  seri- 


Sec. 


31-12-7. 


31-12-8. 


31-12-9. 


31-12-10. 

31-12-11. 


31-12-12. 


31-12-13. 


31-12-14. 


ous  illness,  severe  physical  or 
developmental  disability,  and 
death  resulting  from  inherited 
metabolic  and  genetic  disor¬ 
ders. 

Rules  and  regulations  regard¬ 
ing  tests  for  sickle  cell  anemia, 
sickle  cell  trait,  and  other  met¬ 
abolic  and  genetic  disorders; 
counseling;  fees. 

Occupational  health  and 
safety. 

Importation,  sale,  and  breed¬ 
ing  of  animals  and  birds  to  be 
kept  as  pets. 

Right  of  entry  to  facility. 
Abating  operation  of  bath¬ 
houses. 

Restrictions  on  sale  or  dispens¬ 
ing  of  contact  lenses;  responsi¬ 
bilities  relating  to  prescrip¬ 
tions;  criminal  violation; 
enforcement. 

Definitions  concerning 

bloodborne  pathogens;  stan¬ 
dards;  funds  for  research  and 
development. 

Cancer  research  program  fund; 
contributions;  accounting. 


Administrative  rules  and  regula¬ 
tions.  —  Notification  of  disease,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Human  Resources  (now  the  Department 
of  Community  Health  for  these  purposes), 
Chapter  290-5-3. 

Immunization  of  children  as  a  prerequi¬ 
site  to  admission  to  schools  and  other 
facilities,  Official  Compilation  of  the  Rules 
and  Regulations  of  the  State  of  Georgia, 
Department  of  Human  Resources  (now 
the  Department  of  Community  Health  for 


these  purposes),  Public  Health,  Chapter 
290-5-4. 

Tuberculosis  control,  Official  Compila¬ 
tion  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Human 
Resources,  Public  Health,  Chapter 
290-5-16. 

Serologic  test  for  syphilis  for  pregnant 
women,  Official  Compilation  of  the  Rules 
and  Regulations  of  the  State  of  Georgia, 
Department  of  Human  Resources,  Public 
Health,  Chapter  290-5-21. 

Law  reviews.  —  For  comment,  “Public 
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Health  vs.  Patient  Rights:  Reconciling  In¬ 
formed  Consent  with  HPR  Vaccination,” 
see  58  Emory  L.J.  761  (2009).  For  com¬ 
ment,  “Test  At  Your  Own  Risk:  Your  Ge¬ 


netic  Report  Card  and  the 
Direct-To-Consumer  Duty  to  Secure  In¬ 
formed  Consent,”  see  59  Emory  L.J.  1553 
(2010). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Confidential  screening  for  the  ment  of  Human  Resources;  or  (2)  as  a 
HTLV-III/LAV  (AIDS)  virus  in  con-  condition  of  probation  by  the  sentencing 
victed  prostitutes  may  be  required:  court.  1986  Op.  Att’y  Gen.  No.  86-19. 

(1)  as  a  health  measure  by  the  Depart- 

31-12-1.  Power  to  conduct  research  and  studies. 


The  Department  of  Public  Health  and  county  boards  of  health  are 
empowered  to  conduct  studies,  research,  and  training  appropriate  to 
the  prevention  of  diseases  and  accidents,  the  use  and  control  of  toxic 
materials,  and  the  prevention  of  environmental  conditions  which,  if 
permitted  to  develop  or  continue,  would  likely  endanger  the  health  of 
individuals  or  communities.  (Code  1933,  §  88-1201,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  at  the  beginning  of  this  Code 
section. 


Cross  references.  —  Hazardous  waste 
management,  §  12-8-60  et  seq. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-12-1.1.  “Bioterrorism”  and  “public  health  emergency”  de¬ 
fined. 


As  used  in  this  chapter,  the  term: 

(1)  “Bioterrorism”  means  the  intentional  creation  or  use  of  any 
microorganism,  virus,  infectious  substance,  or  any  component 
thereof,  whether  naturally  occurring  or  bioengineered,  to  cause 
death,  illness,  disease,  or  other  biological  malfunction  in  a  human, 
animal,  plant,  or  other  living  organism  in  order  improperly  or 
illegally  to  influence  the  conduct  of  government,  to  interfere  with  or 
disrupt  commerce,  or  to  intimidate  or  coerce  a  civilian  population. 

(2)  “Public  health  emergency”  means  the  occurrence  or  imminent 
threat  of  an  illness  or  health  condition  that  is  reasonably  believed  to 
be  caused  by  bioterrorism  or  the  appearance  of  a  novel  or  previously 
controlled  or  eradicated  infectious  agent  or  biological  toxin  and  poses 
a  high  probability  of  any  of  the  following  harms: 

(A)  A  large  number  of  deaths  in  the  affected  population; 

(B)  A  large  number  of  serious  or  long-term  disabilities  in  the 
affected  population;  or 
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(C)  Widespread  exposure  to  an  infectious  or  toxic  agent  that 
poses  a  significant  risk  of  substantial  future  harm  to  a  large 
number  of  people  in  the  affected  population.  (Code  1981, 
§  31-12-1.1,  enacted  by  Ga.  L.  2002,  p.  1386,  §  5.) 

Cross  references.  —  Domestic  terror-  activities,  T.  16,  C.  11,  A.  1,  R  2.  War  on 
ism,  §  16-4-10.  Sedition  and  subversive  terrorism  local  assistance,  T.  36,  C.  75. 

31-12-2.  Reporting  disease;  confidentiality;  reporting  required 
of  pharmacists;  immunity  from  liability  as  to  informa¬ 
tion  supplied;  notification  of  potential  bioterrorism. 

(a)  The  department  is  empowered  to  declare  certain  diseases,  inju¬ 
ries,  and  conditions  to  be  diseases  requiring  notice  and  to  require  the 
reporting  thereof  to  the  county  board  of  health  and  the  department  in 
a  manner  and  at  such  times  as  may  be  prescribed.  The  department 
shall  require  that  such  data  be  supplied  as  are  deemed  necessary  and 
appropriate  for  the  prevention  of  certain  diseases,  injuries,  and  condi¬ 
tions  as  are  determined  by  the  department.  All  such  reports  and  data 
shall  be  deemed  confidential  and  shall  not  be  open  to  inspection  by  the 
public;  provided,  however,  the  department  may  release  such  reports 
and  data  in  statistical  form  or  for  valid  research  purposes. 

(b)  A  health  care  provider,  coroner,  or  medical  examiner  shall  report 
to  the  department  and  the  county  board  of  health  all  known  or 
presumptively  diagnosed  cases  of  persons  harboring  any  illness  or 
health  condition  that  may  be  caused  by  bioterrorism,  epidemic  or 
pandemic  disease,  or  novel  and  highly  fatal  infectious  agents  or  toxins 
and  that  may  pose  a  substantial  risk  of  a  public  health  emergency. 
Reportable  illnesses  and  conditions  include,  without  limitation,  dis¬ 
eases  caused  by  biological  agents  listed  at  42  C.F.R.  Part  72,  app.  A 
(2000)  and  any  illnesses  or  conditions  identified  by  the  department  as 
potential  causes  of  a  public  health  emergency. 

(c)  A  pharmacist  shall  report  to  the  department  and  the  county  board 
of  health  any  unusual  or  increased  prescription  rates,  unusual  types  of 
prescriptions,  or  unusual  trends  in  pharmacy  visits  that  may  reason¬ 
ably  be  believed  to  be  caused  by  bioterrorism,  epidemic  or  pandemic 
disease,  or  novel  and  highly  fatal  infectious  agents  or  toxins  and  that 
may  pose  a  substantial  risk  of  a  public  health  emergency. 

(d)  Any  person,  including  but  not  limited  to  practitioners  of  the 
healing  arts,  submitting  in  good  faith  reports  or  data  to  the  department 
or  county  boards  of  health  in  compliance  with  the  provisions  of  this 
Code  section  shall  not  be  liable  for  any  civil  damages  therefor. 

(e)  Whenever  the  department  learns  of  any  case  of  an  unusual 
illness,  health  condition,  or  death,  or  an  unusual  cluster  of  such  events, 
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or  any  other  suspicious  health  related  event  that  it  reasonably  believes 
has  the  potential  to  be  caused  by  bioterrorism,  it  shall  immediately 
notify  the  Department  of  Public  Safety  and  other  appropriate  public 
safety  authorities.  (Code  1933,  §  88-1202,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Ga.  L.  1982,  p.  1077,  §§  2,  4;  Ga.  L.  2002,  p.  1386,  §  6.) 

Code  Commission  notes.  —  Pursuant  Law  reviews.  —  For  note  on  the  2002 
to  Code  Section  28-9-5,  in  1996,  the  hy-  amendment  of  this  Code  section,  see  19 
phen  was  deleted  from  “good  faith”  in  Ga.  St.  U.L.  Rev.  1  (2002). 
subsection  (b)  (now  subsection  (d)). 

JUDICIAL  DECISIONS 

Failure  to  report.  —  Reporting  re-  cause  the  patient  any  injury.  Vance  v. 
quired  by  O.C.G.A.  §  31-12-2  is  for  statis-  T.R.C.,  229  Ga.  App.  608,  494  S.E.2d  714 
tical  purposes;  thus,  a  physician’s  failure  (1997). 
to  report  a  patient’s  genital  herpes  did  not 

31-12-2.1.  Investigation  of  potential  bioterrorism  activity;  reg¬ 
ulations  and  planning  for  public  health  emergencies. 

(a)  The  department  shall  ascertain  the  existence  of  any  illness  or 
health  condition  that  may  be  caused  by  bioterrorism,  epidemic  or 
pandemic  disease,  or  novel  and  highly  fatal  infectious  agents  or  toxins 
and  that  may  pose  a  substantial  risk  of  a  public  health  emergency; 
investigate  all  such  cases  to  determine  sources  of  infection  and  to 
provide  for  proper  control  measures;  and  define  the  distribution  of  the 
illness  or  health  condition.  The  department  shall: 

(1)  Identify,  interview,  and  counsel,  as  appropriate,  all  individuals 
reasonably  believed  to  have  been  exposed  to  risk; 

(2)  Develop  information  relating  to  the  source  and  spread  of  the 
risk;  and 

(3)  Close,  evacuate,  or  decontaminate,  as  appropriate,  any  facility 
and  decontaminate  or  destroy  any  contaminated  materials  when  the 
department  reasonably  suspects  that  such  material  or  facility  may 
endanger  the  public  health. 

(b)  The  department  shall  promulgate  rules  and  regulations  appro¬ 
priate  for  management  of  any  public  health  emergency  declared  pur¬ 
suant  to  the  provisions  of  Code  Section  38-3-51,  with  particular  regard 
to  coordination  of  the  public  health  emergency  response  of  the  state 
pursuant  to  subsection  (i)  of  said  Code  section.  Such  rules  and  regula¬ 
tions  shall  be  applicable  to  the  activities  of  all  entities  created  pursuant 
to  Chapter  3  of  this  title  in  such  circumstances,  notwithstanding  any 
other  provisions  of  law.  In  developing  such  rules  and  regulations,  the 
department  shall  consult  and  coordinate  as  appropriate  with  the 
Georgia  Emergency  Management  Agency,  the  Federal  Emergency  Man- 
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agement  Agency,  the  Georgia  Department  of  Public  Safety,  the  Georgia 
Department  of  Agriculture,  and  the  federal  Centers  for  Disease  Control 
and  Prevention.  The  department  is  authorized,  in  the  course  of  man¬ 
agement  of  a  declared  public  health  emergency,  to  adopt  and  implement 
emergency  rules  and  regulations  pursuant  to  the  provisions  of  subsec¬ 
tion  (b)  of  Code  Section  50-13-4.  Such  rules  and  regulations  shall  be 
adopted  pursuant  to  Chapter  13  of  Title  50,  the  “Georgia  Administra¬ 
tive  Procedure  Act,”  but  shall  be  automatically  referred  by  the  Office  of 
Legislative  Counsel  to  the  House  of  Representatives  and  Senate  Com¬ 
mittees  on  Judiciary. 

(c)  The  department  shall  promulgate,  prepare,  and  maintain  a  public 
health  emergency  plan  and  draft  executive  order  for  the  declaration  of 
a  public  health  emergency  pursuant  to  Code  Section  38-3-51  and 
Chapter  13  of  Title  50.  In  preparation  of  such  public  health  emergency 
plan  and  draft  executive  order,  the  department  shall  consult  and 
coordinate  as  appropriate  with  the  Georgia  Emergency  Management 
Agency,  the  Federal  Emergency  Management  Agency,  the  Georgia 
Department  of  Public  Safety,  the  Georgia  Department  of  Agriculture, 
and  the  federal  Centers  for  Disease  Control  and  Prevention.  (Code 
1981,  §  31-12-2.1,  enacted  by  Ga.  L.  2002,  p.  1386,  §  7.) 

31-12-3.  Power  to  require  immunization  and  other  preventive 
measures. 

(a)  The  department  and  all  county  boards  of  health  are  empowered 
to  require,  by  appropriate  rules  and  regulations,  persons  located  within 
their  respective  jurisdictions  to  submit  to  vaccination  against  conta¬ 
gious  or  infectious  disease  where  the  particular  disease  may  occur, 
whether  or  not  the  disease  may  be  an  active  threat.  The  department 
may,  in  addition,  require  such  other  measures  to  prevent  the  convey¬ 
ance  of  infectious  matter  from  infected  persons  to  other  persons  as  may 
be  necessary  and  appropriate.  The  department  shall  promulgate  appro¬ 
priate  rules  and  regulations  for  the  implementation  of  the  provisions  of 
this  Code  section  in  the  case  of  a  declaration  of  a  public  health 
emergency  and  shall  include  provisions  permitting  consideration  of  the 
opinion  of  a  person’s  personal  physician  as  to  whether  the  vaccination 
is  medically  appropriate  or  advisable  for  such  person.  Such  rules  and 
regulations  shall  be  adopted  pursuant  to  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act,”  but  shall  be  automatically 
referred  by  the  Office  of  Legislative  Counsel  to  the  House  of  Represen¬ 
tatives  and  Senate  Committees  on  Judiciary. 

(b)  In  the  absence  of  an  epidemic  or  immediate  threat  thereof,  this 
Code  section  shall  not  apply  to  any  person  who  objects  in  writing 
thereto  on  grounds  that  such  immunization  conflicts  with  his  religious 
beliefs.  (Code  1933,  §  88-1203,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga. 
L.  2002,  p.  1386,  §  8.) 
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Law  reviews.  —  For  note  on  the  2002 
amendment  of  this  Code  section,  see  19 
Ga.  St.  U.  L.  Rev.  1  (2002). 


JUDICIAL  DECISIONS 


Right  to  object  to  immunization  on 
religious  grounds  not  found.  —  Right 
to  lodge  religious  objection  to  a  child’s 
immunization  pursuant  to  O.C.G.A. 
§  20-2-771(e),  O.C.G.A.  §  31-12-3(b),  or 
O.C.G.A.  §  49-4-183(b)(10)(C)  was  not  a 


residual  right  of  the  child’s  parents  under 
O.C.G.A.  §  15-11-13;  thus,  the  mother  of  a 
child  found  to  be  deprived  could  not  object 
to  the  immunization  of  the  child  on  reli¬ 
gious  grounds.  In  re  C.R.,  257  Ga.  App. 
159,  570  S.E.2d  609  (2002). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 
§§  41  et  seq.,  53,  66  et  seq.,  76  et  seq. 

C.J.S.  —  16  C.J.S.,  Constitutional  Law, 
§§  279,  302,  303,  346,  347.  17  C.J.S., 
Constitutional  Law,  §§  472, 498,  566,  595, 
733,  856.  39A  C.J.S.,  Health  and  Environ¬ 
ment,  §§  20  et  seq.,  32  et  seq.  79  C.J.S., 
Schools  and  School  Districts,  §§  453,  454, 
469. 


ALR.  —  Power  of  court  or  other  public 
agency  to  order  medical  treatment  over 
parental  religious  objections  for  child 
whose  life  is  not  immediately  endangered, 
21  ALR5th  248. 

Power  of  court  or  other  public  agency  to 
order  vaccination  over  parental  religious 
objection,  94  ALR5th  613. 


31-12-3.1.  Vaccination  registry;  reporting  requirements,  main¬ 
tenance,  and  use. 

(a)  The  department,  for  purposes  of  establishing  and  maintaining  a 
single  repository  of  accurate,  complete,  and  current  vaccination  records 
to  be  used  in  aiding,  coordinating,  and  promoting  effective  and 
cost-efficient  disease  prevention  and  control  efforts,  shall  establish  and 
maintain  a  vaccination  registry. 

(b)  Any  person  who  administers  a  vaccine  or  vaccines  licensed  for  use 
by  the  United  States  Food  and  Drug  Administration  to  a  person  shall 
for  each  such  vaccination  provide  to  the  department  such  data  as  are 
deemed  by  the  department  to  be  necessary  and  appropriate  for  pur¬ 
poses  of  the  vaccination  registry  established  pursuant  to  subsection  (a) 
of  this  Code  section,  including,  without  limitation: 

(1)  The  name  of  the  person; 

(2)  The  person’s  date  and  place  of  birth,  including  the  name  of  the 
hospital  where  delivered,  if  applicable; 

(3)  The  names  and  addresses  of  the  person’s  parents  or  guardians 
if  the  person  is  18  years  of  age  or  younger; 

(4)  The  date  of  the  vaccination  and  the  specific  type  or  types  of 
vaccine  or  vaccines  administered  to  the  person  on  that  date;  and 

(5)  Complications  or  side  effects  resulting  from  a  vaccination,  if 
any. 
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Vaccination  data  reporting  requirements,  including  without  limitation 
the  types  of  data  required  to  be  reported  and  the  time  and  manner  of 
reporting  such  data,  shall  begin  after  the  registry  has  established 
linkages  to  vaccine  providers  and  shall  be  established  by  the  depart¬ 
ment  in  consultation  with  the  United  States  Centers  for  Disease 
Control  and  Prevention,  the  Georgia  chapter  of  the  American  Academy 
of  Pediatrics,  and  the  Georgia  Academy  of  Family  Physicians. 

(c)  The  department  shall  utilize  the  registry  to  provide  notices, 
whether  by  mail,  telephone,  personal  contact,  or  other  means,  to 
persons  and  to  parents  or  guardians  regarding  their  children  or  wards 
who  are  due  or  overdue  for  a  particular  type  of  vaccination  according  to 
recommended  vaccination  schedules.  The  department  shall  consult 
with  medical  services  providers  to  determine  the  most  effective  and 
efficient  manner  of  using  the  registry  to  provide  such  notices. 

(d)  Vaccination  records  for  any  person  included  within  the  vaccina¬ 
tion  registry  shall  be  maintained  as  part  of  the  registry  until  the 
person’s  death. 

(e)  Individually  identifiable  vaccination  information  regarding  a 
person  may  be  provided  to  the  department  by,  or  released  by  the 
department  to,  a  local  health  department,  hospital,  physician,  or  other 
provider  of  medical  services  to  the  person  or  to  a  school  or  child  care 
facility  in  which  the  person  is  enrolled  if  the  person  is  18  years  of  age 
or  younger  without  the  consent  of  the  person  or  the  person’s  parents  or 
guardians.  All  persons  shall  be  enrolled  unless  a  specific  exemption  is 
requested  by  the  person  or  the  person’s  parent  or  guardian  if  the  person 
is  18  years  of  age  or  younger.  A  parent  or  guardian  may  obtain  and  upon 
request  to  the  department  shall  be  provided  with  all  individually 
identifiable  vaccination  registry  information  regarding  his  or  her  child 
or  ward.  Except  as  provided  otherwise  by  this  Code  section,  individually 
identifiable  vaccination  registry  information  shall  be  treated  as  confi¬ 
dential  and  shall  not  be  released  to  a  third  party  without  consent  of  the 
person  or  the  person’s  parent  or  guardian  if  the  person  is  18  years  of  age 
or  younger. 

(f)  Nothing  in  this  Code  section  shall: 

(1)  Prohibit  the  department  from  providing  or  publishing  registry 
information  in  aggregate  form  for  scientific,  educational,  or  public 
health  purposes,  provided  that  such  information  is  published  without 
releasing  or  identifying  individual  names  contained  in  the  registry; 

(2)  Prohibit  the  department  or  any  medical  services  provider  from 
notifying  a  person  or  the  person’s  parent  or  guardian  if  the  person  is 
18  years  of  age  or  younger  of  the  person’s  vaccination  status  or  of  a 
vaccination  that  is  due  or  overdue  according  to  recommended  vacci¬ 
nation  schedules;  or 
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(3)  Diminish  a  parent’s  or  guardian’s  responsibility  for  having  a 
child  vaccinated  properly. 

(g)  Any  person,  including  but  not  limited  to  practitioners  of  the 
healing  arts,  submitting  or  obtaining  in  good  faith  vaccination  reports 
or  data  to  or  from  the  department  in  compliance  with  the  provisions  of 
this  Code  section  and  any  rules  or  regulations  promulgated  pursuant  to 
this  Code  section  shall  not  be  liable  for  any  civil  damages  therefor. 

(h)  The  department  is  authorized  to  accept  any  grants,  gifts,  awards, 
and  funds  from  government,  public,  and  private  sources  to  supplement 
any  appropriation  made  for  the  purpose  of  funding  the  provisions  of  this 
Code  section. 

(i)  The  department  is  authorized  and  directed  to  promulgate  such 
rules  and  regulations  as  are  necessary  and  appropriate  to  implement 
the  provisions  of  this  Code  section.  (Code  1981,  §  31-12-3.1,  enacted  by 
Ga.  L.  1996,  p.  646,  §  1;  Ga.  L.  2004,  p.  439,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 

§  66  et  seq. 

31-12-3.2.  Meningococcal  disease;  vaccinations;  disclosures. 

(a)  Every  public  and  nonpublic  postsecondary  educational  institu¬ 
tion  shall  provide  to  each  newly  admitted  freshman  or  matriculated 
student  residing  in  campus  housing  as  defined  by  the  postsecondary 
educational  institution  or  to  the  student’s  parent  or  guardian  if  the 
student  is  a  minor,  the  following  information: 

(1)  Meningococcal  disease  is  a  serious  disease  that  can  lead  to 
death  within  only  a  few  hours  of  onset;  one  in  ten  cases  is  fatal;  and 
one  in  seven  survivors  of  the  disease  is  left  with  a  severe  disability, 
such  as  the  loss  of  a  limb,  developmental  disability,  paralysis, 
deafness,  or  seizures; 

(2)  Meningococcal  disease  is  contagious  but  a  largely  preventable 
infection  of  the  spinal  cord  fluid  and  the  fluid  that  surrounds  the 
brain; 

(3)  Scientific  evidence  suggests  that  college  students  living  in 
dormitory  facilities  are  at  a  moderately  increased  risk  of  contracting 
meningococcal  disease;  and 

(4)  Immunization  against  meningococcal  disease  will  decrease  the 
risk  of  the  disease. 

(b)  Students  who  are  18  years  of  age  or  older  shall  be  required  to  sign 
a  document  provided  by  the  postsecondary  educational  institution 
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stating  that  he  or  she  has  received  a  vaccination  against  meningococcal 
disease  or  reviewed  the  information  provided  as  required  by  subsection 
(a)  of  this  Code  section.  If  a  student  is  a  minor,  only  a  parent  or 
guardian  may  sign  such  document. 

(c)  Nothing  in  this  Code  section  shall  be  construed  to  require  any 
postsecondary  educational  institution  to  provide  or  pay  for  vaccinations 
of  students  against  meningococcal  disease. 

(d)  Any  postsecondary  educational  institution  that  has  made  a 
reasonable  effort  to  comply  with  this  Code  section  shall  not  be  liable  for 
damages  or  injuries  sustained  by  a  student  by  reason  of  such  student’s 
contracting  meningococcal  disease.  (Code  1981,  §  31-12-3.2,  enacted  by 
Ga.  L.  2003,  p.  292,  §  1;  Ga.  L.  2009,  p.  453,  §  3-6/HB  228.) 

Code  Commission  notes.  —  Pursuant  tion”  was  substituted  for  “instutition”  in 
to  Code  Section  28-9-5,  in  2006,  “institu-  subsection  (a). 

31-12-4.  Isolation  and  segregation  of  diseased  persons;  quaran¬ 
tine. 


The  department  and  all  county  boards  of  health  may,  from  time  to 
time,  require  the  isolation  or  segregation  of  persons  with  communicable 
diseases  or  conditions  likely  to  endanger  the  health  of  others.  The 
department  may,  in  addition,  require  quarantine  or  surveillance  of 
carriers  of  disease  and  persons  exposed  to,  or  suspected  of  being 
infected  with,  infectious  disease  until  they  are  found  to  be  free  of  the 
infectious  agent  or  disease  in  question.  The  department  shall  promul¬ 
gate  appropriate  rules  and  regulations  for  the  implementation  of  the 
provisions  of  this  Code  section  in  the  case  of  a  declaration  of  a  public 
health  emergency.  Such  rules  and  regulations  shall  be  adopted  pursu¬ 
ant  to  Chapter  13  of  Title  50,  the  “Georgia  Administrative  Procedure 
Act,”  but  shall  be  automatically  referred  by  the  Office  of  Legislative 
Counsel  to  the  House  of  Representatives  and  Senate  Committees  on 
Judiciary.  (Code  1933,  §  88-1204,  enacted  by  Ga.  L.  1964,  p.  499,  §  1; 
Ga.  L.  2002,  p.  1386,  §  9.) 


Law  reviews.  —  For  article,  “Medical  For  note  on  the  2002  amendment  of  this 
Decision-Making  in  Georgia,”  see  10  Ga.  Code  section,  see  19  Ga.  St.  U.L.  Rev.  1 
St.  B.J.  50  (2005).  (2002). 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  26  Am.  Jur.  2d,  Emi¬ 
nent  Domain,  §  60.  39  Am.  Jur.  2d, 
Health,  §  9  et  seq.  39  Am.  Jur.  2d,  Habeas 
Corpus,  §  88. 

C.J.S.  —  16  C.J.S.,  Constitutional  Law, 
§§  364,  371  et  seq.  16D  C.J.S. ,  Constitu¬ 


tional  Law,  §  2159  et  seq.  29A  C.J.S., 
Eminent  Domain,  §  47.  39  C.J.S.,  Habeas 
Corpus,  §  99. 

ALR.  —  Right  of  one  detained  pursuant 
to  quarantine  to  habeas  corpus,  2  ALR 
1542. 
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Quarantine  of  typhoid  carrier,  22  ALR  AIDS  infection  as  affecting  right  to  at- 
845.  tend  public  school,  60  ALR4th  15. 

31-12-4.1.  Smallpox  vaccination  and  treatment  program. 

(a)  The  Georgia  General  Assembly  makes  the  following  findings:  The 
attacks  of  September  and  October,  2001,  on  the  United  States  have 
heightened  concerns  that  terrorists  may  have  access  to  the  smallpox 
virus  and  may  attempt  to  use  it  against  the  American  public.  In  light  of 
these  concerns,  and  in  order  to  secure  public  health  and  national 
security,  the  United  States  government  has  launched,  and  the  State  of 
Georgia  has  cooperated  in,  a  smallpox  vaccination  and  treatment 
program,  with  a  recommendation  for  initial  smallpox  vaccinations  for 
certain  hospitals,  health  care  workers,  and  emergency  response  work¬ 
ers.  However,  due  to  the  virulent  nature  of  smallpox  and  its  vaccine, 
participation  by  hospitals  and  health  care  workers  in  such  a  program 
potentially  increases  their  exposure  to  liability  that,  without  sufficient 
legal  protections,  may  significantly  discourage  their  participation  in  the 
program.  The  federal  government  has  determined,  and  the  General 
Assembly  agrees,  that  liability  protection  for  those  hospitals  and  health 
care  workers  who  participate  in  such  programs  are  integral  to  ensuring 
its  maximum  success.  Accordingly,  to  achieve  a  potent  and  widespread 
smallpox  vaccination  and  treatment  program  and  maintain  an  effective 
defense  against  possible  terrorist  attacks,  it  is  critical  that  hospitals 
and  health  care  workers  participating  in  such  program  be  protected 
from  potential  legal  liability  absent  their  gross  negligence  or  willful  or 
wanton  misconduct.  The  General  Assembly  therefore  concludes  that 
certain  steps  must  be  taken  to  encourage  participation  in  the  smallpox 
vaccination  and  treatment  program  in  order  to  reserve  to  Georgia 
citizens  continued  access  to  smallpox  vaccination  and  treatment  ser¬ 
vices  in  the  event  of  a  terrorist  attack. 

(b)  Without  waiving  or  affecting  and  cumulative  of  any  existing 
immunity  from  any  source,  unless  it  is  established  that  injuries  or 
death  were  caused  by  gross  negligence  or  willful  or  wanton  misconduct: 

(1)  No  licensed  hospital  which  participates  in  a  smallpox  vaccina¬ 
tion  and  treatment  program  authorized  by  the  United  States  Secre¬ 
tary  of  Health  and  Human  Services  or  the  United  States  Public 
Health  Service  of  the  State  of  Georgia  or  employees,  agents,  or  health 
care  workers  of  such  hospital;  and 

(2)  No  licensed  health  care  provider,  health  care  worker,  or  other 
person  who  participates  in  such  smallpox  vaccination  and  treatment 
program,  whether  or  not  such  provider,  workers,  or  person  is  an  agent 
or  employee  of  said  hospital 

shall  be  liable  for  damages  or  injuries  alleged  to  have  been  sustained  by 
any  individual  by  reason  of  such  individual’s  receipt  of  a  smallpox 
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vaccination  or  treatment,  such  individual’s  exposure  to  smallpox  or  its 
related  infections,  or  any  act  or  omission  committed  by  said  hospital, 
employee,  agent,  health  care  provider,  health  care  worker,  or  other 
person  as  a  result  of  such  individual’s  receipt  of  services  from  or  related 
to  such  smallpox  vaccination  and  treatment  program. 

(c)  This  Code  section  shall  apply  only  to  causes  of  action  arising  on  or 
after  June  2,  2003.  (Code  1981,  §  31-12-4.1,  enacted  by  Ga.  L.  2003,  p. 
569,  §  3.) 

Cross  references.  —  Immunization  of  to  Code  Section  28-9-5,  in  2003,  “June  2, 
students,  §  20-2-771.  2003”  was  substituted  for  “the  effective 

Code  Commission  notes.  —  Pursuant  date  of  this  Code  section”  in  subsection  (c). 

31-12-5.  State-wide  network  for  medical  genetics  services. 

(a)  The  department  and  appropriate  medical  centers  shall  cooperate 
in  the  development  of  a  state-wide  network  for  medical  genetics. 

(b)  The  network  shall  be  available  state-wide  and  will  be  responsible 
for  training  of  personnel  in  genetics,  research  in  inborn  errors  of 
metabolism,  and  quality  control  of  laboratory  services  for  genetics.  This 
system  shall  also  provide  counseling  regarding  genetically  caused 
disorders.  (Code  1933,  §  88-1203,  enacted  by  Ga.  L.  1978,  p.  2262,  §  2.) 

Administrative  rules  and  regula-  Rules  and  Regulations  of  the  State  of 
tions.  —  Testing  for  inherited  disorders  in  Georgia,  Department  of  Human  Re¬ 
newborns,  Official  Compilation  of  the  sources,  Public  Health,  Chapter  290-5-24. 

31-12-6.  System  for  prevention  of  serious  illness,  severe  physi¬ 
cal  or  developmental  disability,  and  death  resulting 
from  inherited  metabolic  and  genetic  disorders. 

(a)  The  department  shall  promulgate  rules  and  regulations  creating 
a  system  for  the  prevention  of  serious  illness,  severe  physical  or 
developmental  disability,  and  death  caused  by  genetic  conditions,  such 
as  phenylketonuria,  galactosemia,  homocystinuria,  maple  syrup  urine 
disease,  hypothyroidism,  congenital  adrenal  hyperplasia,  and  such 
other  inherited  metabolic  and  genetic  disorders  as  may  be  identified  in 
the  future  to  result  in  serious  illness,  severe  physical  or  developmental 
disability,  and  death  if  undiagnosed  and  untreated.  The  system  shall 
have  five  components:  screening  newborns  for  the  disorders;  retrieving 
potentially  affected  screenees  back  into  the  health  care  system;  accom¬ 
plishing  specific  diagnoses;  initiating  and  continuing  therapy;  and 
assessing  the  program. 

(b)  The  entire  process  for  screening,  retrieval,  and  diagnosis  must 
occur  within  time  frames  established  by  the  department  pursuant  to 
rules  and  regulations,  and  the  system  shall  be  structured  to  meet  this 
critical  need. 
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(c)  The  department  shall  be  responsible  for  the  screening  of  all 
newborns  for  the  disorders  enumerated  and  in  a  manner  determined  by 
the  department  pursuant  to  rules  and  regulations  and  shall  be  respon¬ 
sible  for  assessment  of  the  program. 

(d)  The  department  shall,  to  the  extent  state  or  federal  funds  are 
available  for  such  purposes,  including  but  not  limited  to  funds  provided 
under  Title  V  of  the  Social  Security  Act,  the  Maternal  and  Child  Health 
Services  Block  Grant,  provide  for  retrieving  potentially  affected 
screenees  back  into  the  health  care  system;  accomplishing  specific 
diagnoses;  initiating  and  continuing  therapy;  and  assessing  the  pro¬ 
gram. 

(e)  The  department  shall  utilize  appropriate  existing  resources 
whenever  possible  and  shall  cause  the  coordination  and  cooperation  of 
agencies  and  organizations  having  resources  necessary  for  the  creation 
of  an  effective  system. 

(f )  The  department  shall  be  authorized  to  establish  and  periodically 
adjust,  by  rule  and  regulation,  fees  associated  with  the  screening, 
retrieval,  and  diagnosis  conducted  pursuant  to  this  Code  section  to  help 
defray  or  meet  the  costs  incurred  by  the  department.  In  no  event  shall 
the  fees  exceed  such  costs,  both  direct  and  indirect,  in  providing  such 
screenings  and  related  services,  provided  that  no  services  shall  be 
denied  on  the  basis  of  inability  to  pay.  All  fees  paid  thereunder  shall  be 
paid  into  the  general  fund  of  the  State  of  Georgia. 

(g)  The  department  shall  allow  any  laboratory  licensed  in  Georgia 
and  authorized  to  perform  screening  testing  of  newborn  infants  in  any 
state  using  normal  pediatric  reference  ranges  to  conduct  the  analysis 
required  pursuant  to  this  Code  section.  The  testing  performed  by  such 
laboratory  must  include  testing  for  newborn  diseases  as  required  by 
law  or  regulation  and  shall  provide  test  results  and  reports  consistent 
with  law  and  with  policies,  procedures,  and  regulations  of  the  depart¬ 
ment. 

(h)  No  later  than  January  1,  2007,  the  Georgia  Department  of  Audits 
and  Accounts  shall  conduct  an  assessment  evaluating  the  efficiency  and 
effectiveness  of  the  newborn  screenings  conducted  by  the  Georgia 
Public  Health  Laboratory  pursuant  to  this  Code  section.  If  it  is 
determined  that  private  laboratories  can  provide  testing  at  a  lower  cost 
than  the  Georgia  Public  Health  Laboratory,  the  department  shall  issue 
a  request  for  proposals  to  qualified  vendors  including  any  private 
laboratory  licensed  in  Georgia  as  established  in  subsection  (g)  of  this 
Code  section.  The  Georgia  Public  Health  Laboratory  shall  be  eligible  to 
respond  to  such  request  for  proposals. 

(i)  The  requirements  of  this  Code  section  with  regard  to  screening, 
retrieval,  and  diagnosis  shall  not  apply  to  any  infant  whose  parents 
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object  in  writing  thereto  on  the  grounds  that  such  tests  and  treatment 
conflict  with  their  religious  tenets  and  practices.  (Code  1933, 
§  88-1202,  enacted  by  Ga.  L.  1978,  p.  2262,  §  1;  Ga.  L.  1989,  p.  369, 
§  1;  Ga.  L.  1990,  p.  8,  §  31;  Ga.  L.  2006,  p.  416,  §  1/HB  1066.) 

U.S.  Code.  —  Title  V  of  the  Social  Law  reviews.  —  For  article,  “Baby  Doe 
Security  Act,  referred  to  in  subsection  (d)  Cases:  Compromise  and  Moral  Dilemma,” 
of  this  Code  section,  is  codified  as  42  see  34  Emory  L.J.  545  (1986). 

U.S.C.  §  701  et  seq. 


JUDICIAL  DECISIONS 


No  private  right  of  action  for  fail¬ 
ure  to  notify  of  sickle  cell  disease.  — 

Trial  court  properly  granted  the  motion  to 
dismiss  or  the  motion  for  summary  judg¬ 
ment  filed  by  various  defendants  in  a  suit 
brought  by  plaintiff  child,  by  and  through 
the  child’s  parent,  which  asserted  negli¬ 
gence  and  negligence  per  se  for  failing  to 
inform  the  plaintiff  and  the  parent,  at  the 
time  of  the  plaintiff’s  birth,  that  the  plain¬ 
tiff  had  sickle  cell  disease.  The  trial  court 
properly  ruled  that  no  private  right  of 


action  exists  for  violation  of  O.C.G.A. 
§  31-12-7,  and  the  appellate  court  clari¬ 
fied  that  there  existed  no  statutory  intent 
to  impose  strict  liability  for  violating  the 
notice  requirement  of  §  31-12-7  and  sub¬ 
stantial  compliance  with  the  statute  was 
all  that  was  required,  which  was  shown  in 
that  the  defendants  attempted  to  contact 
the  plaintiff  and  the  parent  but  were  un¬ 
able  to  locate  them  due  to  incorrect  con¬ 
tact  information.  In  re  Carter,  288  Ga. 
App.  276,  653  S.E.2d  860  (2007). 


31-12-7.  Rules  and  regulations  regarding  tests  for  sickle  cell 
anemia,  sickle  cell  trait,  and  other  metabolic  and  ge¬ 
netic  disorders;  counseling;  fees. 


(a)  In  coordination  and  association  with  the  system  established  by 
the  department  for  the  screening,  retrieval,  and  diagnosis  of  certain 
metabolic  and  genetic  disorders  pursuant  to  Code  Section  31-12-6,  the 
department,  or  its  successor  agency  or  department,  shall  adopt  and 
promulgate  appropriate  rules  and  regulations  governing  tests  for  sickle 
cell  anemia,  sickle  cell  trait,  and  other  metabolic  and  genetic  disorders 
as  enumerated  by  the  department  pursuant  to  rules  and  regulations  so 
that  as  nearly  as  possible  all  newborn  infants  who  are  susceptible  or 
likely  to  have  sickle  cell  anemia,  sickle  cell  trait,  or  other  metabolic  and 
genetic  disorders  shall  receive  a  test  for  sickle  cell  anemia,  sickle  cell 
trait,  or  other  metabolic  and  genetic  disorders  or  all  of  such  conditions 
as  soon  after  birth  as  successful  testing  and  treatment  therefor  may  be 
initiated;  provided,  however,  that  this  Code  section  shall  not  apply  to 
any  infant  whose  parents  object  thereto  on  the  grounds  that  such  tests 
and  treatment  conflict  with  their  religious  tenets  and  practices. 

(b)  If  any  such  child  is  found  to  have  sickle  cell  anemia  or  sickle  cell 
trait,  it  shall  be  the  duty  of  the  examining  physician  or  the  department 
to  inform  the  parents  of  such  child  that  the  child  is  so  afflicted  and,  if 
such  child  has  sickle  cell  anemia  or  sickle  cell  trait,  that  counseling 
regarding  the  nature  of  the  disease,  its  effects,  and  its  treatment  is 
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available  without  cost  from  the  department  and  the  county  board  of 
health  or  county  department  of  health. 

(c)  It  shall  be  the  duty  of  the  department  and  each  county  board  of 
health  and  county  department  of  health,  or  their  successor  agencies  or 
departments,  to  furnish  counseling  and  advice  to  any  persons  request¬ 
ing  such  counseling  regarding  sickle  cell  anemia  or  sickle  cell  trait,  its 
characteristics,  symptoms,  traits,  effects,  and  treatment.  Such  counsel¬ 
ing  shall  be  furnished  without  cost  to  the  person  requesting  it. 

(d)  The  department  shall  be  authorized  to  establish  and  periodically 
adjust,  by  rule  and  regulation,  fees  associated  with  the  screening, 
retrieval,  and  diagnosis  conducted  pursuant  to  this  Code  section  to  help 
defray  or  meet  the  costs  incurred  by  the  department;  provided,  however, 
that  in  no  event  shall  the  total  fees  associated  with  such  screening, 
retrieval,  and  diagnosis  exceed  $40.00  for  the  calendar  year  beginning 
January  1,  2007.  In  no  event  shall  the  fees  exceed  such  costs,  both  direct 
and  indirect,  in  providing  such  screenings  and  related  services,  pro¬ 
vided  that  no  services  shall  be  denied  on  the  basis  of  inability  to  pay.  All 
fees  paid  thereunder  shall  be  paid  into  the  general  fund  of  the  State  of 
Georgia.  (Code  1933,  §  88-1201.1,  enacted  by  Ga.  L.  1966,  p.  140,  §  1; 
Ga.  L.  1972,  p.  962,  §  1;  Ga.  L.  2006,  p.  416,  §  2/HB  1066.) 

Law  reviews.  —  For  article  recom-  ments  of  laws  pertaining  to  the  welfare  of 
mending  more  consistency  in  age  require-  minors,  see  6  Ga.  St.  B.J.  189  (1969). 


JUDICIAL  DECISIONS 


No  private  right  of  action  for  viola¬ 
tion  of  notice  requirement.  —  Trial 
court  properly  granted  the  motion  to  dis¬ 
miss  or  the  motion  for  summary  judgment 
filed  by  various  defendants  in  a  suit 
brought  by  plaintiff  child,  by  and  through 
the  child’s  parent,  which  asserted  negli¬ 
gence  and  negligence  per  se  for  failing  to 
inform  the  plaintiff  and  the  parent,  at  the 
time  of  the  plaintiff’s  birth,  that  the  plain¬ 
tiff  had  sickle  cell  disease.  The  trial  court 
properly  ruled  that  no  private  right  of 


action  exists  for  violation  of  O.C.G.A. 
§  31-12-7,  and  the  appellate  court  clari¬ 
fied  that  there  existed  no  statutory  intent 
to  impose  strict  liability  for  violating  the 
notice  requirement  of  §  31-12-7  and  sub¬ 
stantial  compliance  with  the  statute  was 
all  that  was  required,  which  was  shown  in 
that  the  defendants  attempted  to  contact 
the  plaintiff  and  the  parent  but  were  un¬ 
able  to  locate  them  due  to  incorrect  con¬ 
tact  information.  In  re  Carter,  288  Ga. 
App.  276,  653  S.E.2d  860  (2007). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Department  of  Human  Resources 
may  require  examination  of  all  new¬ 
born  infants  for  sickle  cell  anemia  and 
the  sickle  cell  trait  under  O.C.G.A. 
§  31-2-7.  However,  if  clearly  defined  and 


articulable  guidelines  are  provided,  the 
department  may  restrict  such  testing  un¬ 
der  that  statute  to  “susceptible”  persons. 
1981  Op.  Att’y  Gen.  No.  81-40. 
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31-12-8.  Occupational  health  and  safety. 


For  the  purpose  of  safeguarding  the  health  of  employees  and  the 
general  public,  the  department  and  the  county  boards  of  health  are 
empowered  to  conduct  studies  and  research  pertaining  to  the  operation 
and  maintenance  of  industrial,  commercial,  business,  or  other  facilities 
where  people  congregate  or  work.  The  department  may  issue  such 
orders  and  directives  in  any  particular  instance  as  shall  be  necessary  to 
abate  or  minimize  any  practice  or  any  operation  or  condition  that 
constitutes  or  may  be  reasonably  deemed  to  constitute  a  hazard  to  the 
health  and  safety  of  the  employees  or  the  general  public.  Administra¬ 
tive  hearings  and  reviews  and  enforcement  of  such  orders  and  direc¬ 
tives  shall  be  governed  by  Article  1  of  Chapter  5  of  this  title.  (Code  1933, 
§  88-1206,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  32  Am.  Jur.  2d,  Federal 
Employers’  Liability  and  Compensation 
Acts,  §  19  et  seq.  39  Am.  Jur.  2d,  Health, 
§§  57,  75,  82.  48  Am.  Jur.  2d,  Labor  and 
Labor  Relations,  §  380.  48B  Am.  Jur.  2d, 
Labor  and  Labor  Relations,  §§  2675, 
2684. 


C.J.S.  —  16  C.J.S.,  Constitutional  Law, 
§  241  et  seq.  16B  C.J.S. ,  Constitutional 
Law,  §§  837, 1084.  39A  C.J.S.,  Health  and 
Environment,  §  65  et  seq.  99  C.J.S., 
Workmen’s  Compensation,  §§  5,  315  et 
seq. 


31-12-9.  Importation,  sale,  and  breeding  of  animals  and  birds  to 
be  kept  as  pets. 


In  addition  to  its  other  powers  in  the  control  of  preventable  diseases, 
the  department  may  by  rule,  regulation,  and  order  provide  for  the 
licensing,  registration,  supervision,  and  investigation  of  all  firms  or 
persons  importing,  purchasing,  breeding,  or  selling  any  birds  or  ani¬ 
mals  as  pets,  or  any  birds  or  animals  which  are  customarily  kept  as 
pets,  and  may  require  all  such  firms  or  persons  to  comply  with  reporting 
and  record-keeping  requirements  and  marking,  banding,  or  other 
identification  requirements.  The  department  is  further  empowered  to 
prescribe  rules  and  regulations  governing  the  shipment,  transporta¬ 
tion,  or  carriage  of  such  birds  or  animals  and  require  such  other  control 
measures  deemed  necessary  to  prevent  infectious  matter  present  in 
birds,  arthropods,  and  animals  from  being  conveyed  to  persons  unless 
the  responsibility  of  such  control  is  by  law  delegated  to  some  other 
agency.  (Code  1933,  §  88-1205,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

Cross  references.  —  Authority  of  De-  tions.  —  Importation,  purpose,  breeding, 
partment  of  Agriculture  to  quarantine,  giving  away,  sale  or  offer  of  sale  of  birds  of 
seize,  and  destroy  birds  carrying  exotic  or  the  psittacine  family,  Official  Compilation 
untreatable  disease,  §  4-10-7.  of  the  Rules  and  Regulations  of  the  State 

Administrative  rules  and  regula-  of  Georgia,  Department  of  Human  Re- 
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sources  (now  the  Department  of  Commu¬ 
nity  Health  for  these  purposes),  Chapter 


290-5-1. 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  4  Am.  Jur.  2d,  Animals,  C.J.S.  —  3B  C.J.S.,  Animals,  §  67  et 
§§  17,  21,  23,  25,  43,  44,  59  et  seq.  21A  seq.  39A  C.J.S. ,  Health  and  Environment, 
Am.  Jur.  2d,  Customs  Duties  and  Import  §  70. 

Regulations,  §§  24,  37.  67  Am.  Jur.  2d, 

Sales,  §§  255,  256,  638. 

31-12-10.  Right  of  entry  to  facility. 

In  carrying  out  the  provisions  of  this  chapter,  it  shall  be  the  duty  of 
the  person  in  charge  of  any  industrial,  commercial,  business,  or  other 
facility  where  people  work,  live,  or  congregate,  upon  reasonable  notice 
and  at  reasonable  times,  to  grant  entry  to  duly  authorized  agents  of  the 
department  and  of  any  county  board  of  health.  (Code  1933,  §  88-1207, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

31-12-11.  Abating  operation  of  bathhouses. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Bathhouse”  means  a  place  of  public  accommodation  having 
facilities  including  all  or  some  of  the  following:  baths,  whirlpools, 
saunas,  massage  areas  or  rooms,  and  semiprivate  or  private  areas  or 
rooms;  and  where  entry  to  such  place  of  public  accommodation  is 
contingent  upon  the  payment  of  money  on  an  hourly,  daily,  weekly, 
monthly,  annual,  or  club  basis;  and  where  the  owners  or  managers  or 
employees  of  such  place  of  public  accommodation  knowingly  grant  or 
permit  the  use  of  such  place  for  illegal  sexual  activity. 

(2)  “Illegal  sexual  activity”  means  any  illegal  sexual  act  involving 
the  sex  organs  of  a  person  and  the  mouth,  anus,  or  sex  organs  of 
another  person. 

(b)  The  operation  of  bathhouses  in  this  state  is  declared  to  be 
harmful  to  the  public  health,  safety,  and  welfare  of  the  citizens  of  this 
state. 

(c)  The  department  and  the  county  boards  of  health  are  empowered 
to  maintain  actions  for  injunction  pursuant  to  Code  Section  31-5-9  to 
abate  the  operation  of  any  bathhouse  in  this  state  as  a  public  nuisance. 

(d)  The  commissioner  or  the  commissioner’s  designee  or  the  director 
of  any  county  board  of  health  is  authorized  to  obtain,  pursuant  to 
Article  2  of  Chapter  5  of  this  title,  inspection  warrants  for  the  search  or 
inspection  of  any  property  which  is  a  bathhouse. 
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(e)  Any  person,  firm,  corporation,  or  other  business  entity  which 
owns,  operates,  or  is  a  manager  for  or  employee  of  a  bathhouse  shall  be 
guilty  of  a  misdemeanor. 

(f)  Nothing  in  this  Code  section  shall  be  construed  so  as  to  repeal 
Code  Section  16-6-10,  relating  to  keeping  a  place  of  prostitution.  (Code 
1981,  §  31-12-11,  enacted  by  Ga.  L.  1986,  p.  1208,  §  1.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Fingerprintable  offense.  —  Opera-  which  persons  charged  are  to  be  finger- 
tion  of  a  “bath  house”  is  an  offense  for  printed.  1986  Op.  Att’y  Gen.  86-30. 

31-12-12.  Restrictions  on  sale  or  dispensing  of  contact  lenses; 

responsibilities  relating  to  prescriptions;  criminal  vi¬ 
olation;  enforcement. 

(a) (1)  No  person  in  this  state  shall  sell,  dispense,  or  serve  as  a 
conduit  for  the  sale  or  dispensing  of  contact  lenses  to  the  ultimate 
user  of  such  contact  lenses  except  persons  licensed  and  regulated  by 
Chapter  29,  30,  or  34  of  Title  43. 

(2)  Any  person  who  violates  paragraph  (1)  of  this  subsection  shall 
upon  conviction  be  guilty  of  a  felony  and  punished  by  imprisonment 
for  one  to  five  years  or  by  a  fine  not  to  exceed  $10,000.00  or  by  both 
such  fine  and  imprisonment. 

(b)  All  contact  lenses  used  in  the  determination  of  a  contact  lens 
prescription  are  considered  to  be  diagnostic  lenses.  After  the  diagnostic 
period  and  the  contact  lenses  have  been  adequately  fitted  and  the 
patient  released  from  immediate  follow-up  care  by  persons  licensed  and 
regulated  by  Chapter  29,  30,  or  34  of  Title  43,  the  prescribing  optome¬ 
trist  or  ophthalmologist  shall,  upon  the  request  of  the  patient,  at  no 
cost,  provide  a  prescription  in  writing  for  replacement  contact  lenses.  A 
person  shall  not  dispense  or  adapt  contact  lenses  without  first  receiving 
authorization  to  do  so  by  a  written  prescription,  except  when  autho¬ 
rized  orally  to  do  so  by  a  person  licensed  and  regulated  by  Chapter  30 
or  34  of  Title  43. 

(c)  Patients  who  comply  with  such  fitting  and  follow-up  require¬ 
ments  as  may  be  established  by  the  prescribing  optometrist  or  ophthal¬ 
mologist  may  obtain  replacement  contact  lenses  until  the  expiration 
date  listed  on  the  prescription  from  a  person  who  may  lawfully  dispense 
contact  lenses  under  subsection  (a)  of  this  Code  section. 

(d)  A  prescriber  may  refuse  to  give  the  patient  a  copy  of  the  patient’s 
prescription  until  the  patient  has  paid  for  all  services  rendered  in 
connection  with  the  prescription. 

(e)  No  replacement  contact  lenses  may  be  sold  or  dispensed  except 
pursuant  to  a  prescription  which: 
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(1)  Conforms  to  state  and  federal  regulations  governing  such 
forms  and  includes  the  name,  address,  and  state  licensure  number  of 
a  prescribing  practitioner; 

(2)  Explicitly  states  an  expiration  date  of  not  more  than  12  months 
from  the  date  of  the  last  prescribing  contact  lens  examination,  unless 
a  medical  or  refractive  problem  affecting  vision  requires  an  earlier 
expiration  date; 

(3)  Explicitly  states  the  number  of  refills; 

(4)  Explicitly  states  that  it  is  for  contact  lenses  and  indicates  the 
lens  brand  name  and  type,  including  all  specifications  necessary  for 
the  ordering  or  fabrication  of  lenses;  and 

(5)  Is  kept  on  file  by  the  person  selling  or  dispensing  the  replace¬ 
ment  contact  lenses  for  at  least  24  months  after  the  prescription  is 
filled. 

(f )  Anyone  who  fills  a  prescription  bears  the  full  responsibility  of  the 
accuracy  of  the  contact  lenses  provided  under  the  prescription.  At  no 
time,  without  the  direction  of  a  prescriber,  shall  any  changes  or 
substitutions  be  made  in  the  brand  or  type  of  lenses  the  prescription 
calls  for  with  the  exceptions  of  tint  change  if  requested  by  the  patient. 
However,  if  a  prescription  specifies  “only”  a  specific  color  or  tinted  lens, 
those  instructions  shall  be  observed. 

(g)  All  sales  of  and  prescriptions  for  contact  lenses  in  this  state  shall 
conform  to  the  federal  Fairness  to  Contact  Lens  Consumers  Act,  P.L. 
108-164,  15  U.S.C.A.  Section  7601,  et  seq.  The  provisions  of  this  Code 
section  shall  be  construed  in  aid  of  and  in  conformity  with  said  federal 
act. 

(h)  Civil  proceedings  to  enforce  the  provisions  of  this  Code  section 
may  be  brought  by  any  board  created  under  Chapter  29,  30,  or  34  of 
Title  43  or  by  any  other  interested  person  through  injunction  or  other 
appropriate  remedy.  (Code  1981,  §  31-12-12,  enacted  by  Ga.  L.  1991,  p. 
1003,  §  1;  Ga.  L.  1992,  p.  1475,  §  1;  Ga.  L.  1995,  p.  328,  §  1;  Ga.  L. 
2004,  p.  903,  §  1.) 

31-12-13.  Definitions  concerning  bloodborne  pathogens;  stan¬ 
dards;  funds  for  research  and  development. 

(a)  For  purposes  of  this  Code  section,  the  term: 

(1)  “Bloodborne  pathogens”  means  pathogenic  microorganisms 
that  are  present  in  human  blood  and  can  cause  disease  in  humans. 
These  pathogens  include,  but  are  not  limited  to,  hepatitis  B  virus 
(HBV),  hepatitis  C  virus  (HCV),  and  human  immunodeficiency  virus 
(HIV). 
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(2)  “Engineered  sharps  injury  protection”  means  either: 

(A)  A  physical  attribute  built  into  or  used  with  a  needle  device 
used  for  withdrawing  body  fluids,  accessing  a  vein  or  artery,  or 
administering  medications  or  other  fluids,  which  effectively  re¬ 
duces  the  risk  of  an  exposure  incident  by  a  mechanism  such  as 
barrier  creation,  blunting,  encapsulation,  withdrawal,  retraction, 
destruction,  or  other  effective  mechanisms;  or 

(B)  A  physical  attribute  built  into  or  used  with  any  other  type  of 
needle  device  or  into  a  nonneedle  sharp,  which  effectively  reduces 
the  risk  of  an  exposure  incident. 

(3)  “Exposure  incident”  means  any  sharps  injury  which  may  rea¬ 
sonably  have  exposed  the  person  so  injured  to  another  person’s  blood 
or  other  material  potentially  containing  bloodborne  pathogens. 

(4)  “Front-line  health  care  workers”  means  workers  from  a  variety 
of  occupational  classifications  and  departments,  including,  but  not 
limited  to,  registered  professional  nurses,  nurse  aids,  medical  tech¬ 
nicians,  phlebotomists,  and  physicians. 

(5)  “Needleless  system”  means  a  device  that  does  not  utilize 
needles  for: 

(A)  The  withdrawal  of  body  fluids  after  initial  venous  or  arterial 
access  is  established; 

(B)  The  administration  of  medication  or  fluids;  or 

(C)  Any  other  procedure  involving  the  potential  for  an  exposure 
incident. 

(6)  “Public  employee”  means  an  employee  of  a  county  board  of 
health  established  in  accordance  with  Chapter  3  of  this  title  or  an 
employee  of  the  state  or  an  agency  or  authority  of  the  state  employed 
in  a  public  health  care  facility  or  other  facility  providing  health  care 
related  services,  currently  not  subject  to  the  jurisdiction  of  the  federal 
Occupational  Safety  and  Health  Administration. 

(7)  “Public  employer”  means  each  employer  having  any  public 
employee  with  occupational  exposure  to  blood  or  other  material 
potentially  containing  bloodborne  pathogens. 

(8)  “Sharp”  means  any  object  used  or  encountered  in  a  health  care 
setting  that  can  be  reasonably  anticipated  to  penetrate  the  skin  or 
any  other  part  of  the  body  and  to  result  in  an  exposure  incident, 
including,  but  not  limited  to,  needle  devices,  scalpels,  lancets,  broken 
glass,  and  broken  capillary  tubes,  but  does  not  include  prefilled 
syringes  or  other  drugs  or  biologies  prepackaged  with  an  administra¬ 
tion  system  requiring  federal  Food  and  Drug  Administration  ap¬ 
proval  for  changes  to  packaging,  labeling,  or  product. 


599 


31-12-13 


HEALTH 


31-12-13 


(9)  “Sharps  injury”  means  any  injury  caused  by  a  sharp,  including, 
but  not  limited  to,  cuts,  abrasions,  or  needlesticks. 

(10)  “Sharps  injury  log”  means  a  written  or  electronic  record 
satisfying  the  requirements  of  paragraph  (2)  of  subsection  (c)  of  this 
Code  section. 

(b)  The  department  shall,  no  later  than  January  1,  2001,  adopt  a 
bloodborne  pathogen  standard  governing  occupational  exposure  of 
public  employees  to  blood  and  other  potentially  infectious  materials. 
The  standard  shall  be  at  least  as  prescriptive  as  the  standard  promul¬ 
gated  by  the  federal  Occupational  Safety  and  Health  Administration 
and  shall  include,  but  not  be  limited  to,  the  following: 

(1)  A  requirement  that  the  most  effective  available  needleless 
systems  and  sharps  with  engineered  sharps  injury  protection  be 
included  as  engineering  and  work  practice  controls  in  all  facilities 
employing  public  employees  except  in  cases  where: 

(A)  None  are  available  in  the  marketplace;  or 

(B)  An  evaluation  committee,  established  by  the  employer,  at 
least  half  the  members  of  which  are  front-line  health  care  workers, 
determines  by  means  of  objective  product  evaluation  criteria  that 
use  of  such  devices  will  jeopardize  patient  or  employee  safety  with 
regard  to  a  specific  medical  procedure; 

(2)  A  requirement  that  each  public  employer  develop  and  imple¬ 
ment  an  effective  written  exposure  control  plan  that  includes,  but  is 
not  limited  to,  procedures  for: 

(A)  Identifying  and  selecting  needleless  systems  and  sharps 
with  engineered  sharps  injury  protection  through  the  evaluation 
committee  described  in  subparagraph  (B)  of  paragraph  (1)  of  this 
subsection;  and 

(B)  Updating  the  written  exposure  control  plan  when  necessary 
to  reflect  progress  in  implementing  needleless  systems  and  sharps 
with  engineered  sharps  injury  protection  as  determined  by  the 
evaluation  committee  described  in  subparagraph  (B)  of  paragraph 
(1)  of  this  subsection,  but  in  no  event  less  than  once  every  year; 

(3)  A  requirement  that  information  concerning  exposure  incidents 
be  recorded  in  a  sharps  injury  log,  including,  but  not  limited  to: 

(A)  Date  and  time  of  the  exposure  incident; 

(B)  Type  and  brand  of  sharp  involved  in  the  exposure  incident; 
and 

(C)  Description  of  the  exposure  incident  which  shall  include: 
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(i)  Job  classification  of  the  exposed  employee; 

(ii)  Department  or  work  area  where  the  exposure  incident 
occurred; 

(iii)  The  procedure  that  the  exposed  employee  was  performing 
at  the  time  of  the  incident; 

(iv)  How  the  incident  occurred; 

(v)  The  body  part  involved  in  the  exposure  incident; 

(vi)  If  the  sharp  had  engineered  sharps  injury  protection, 
whether  the  protective  mechanism  was  activated,  and  whether 
the  injury  occurred  before  the  protective  mechanism  was  acti¬ 
vated,  during  activation  of  the  mechanism,  or  after  activation  of 
the  mechanism,  if  applicable; 

(vii)  If  the  sharp  had  no  engineered  sharps  injury  protection, 
the  injured  employee’s  opinion  as  to  whether  and  how  such  a 
mechanism  could  have  prevented  the  injury,  as  well  as  the  basis 
for  the  opinion;  and 

(viii)  The  employee’s  opinion  about  whether  any  other  engi¬ 
neering,  administrative,  or  work  practice  control  could  have 
prevented  the  injury,  as  well  as  the  basis  for  the  opinion; 

(4)  Ensuring  that  all  front-line  health  care  workers  are  trained  on 
the  use  of  all  engineering  controls  before  they  are  introduced  into  the 
clinical  setting;  and 

(5)  Establishing  an  evaluation  committee,  at  least  half  the  mem¬ 
bers  of  which  are  front-line  health  care  workers,  to  advise  the 
employer  on  the  implementation  of  the  requirements  of  this  Code 
section.  Members  of  the  committee  shall  be  trained  in  the  proper 
method  of  utilizing  product  evaluation  criteria  prior  to  the  com¬ 
mencement  of  any  product  evaluation. 

(c)  The  department  shall  consider  additional  enactments  as  part  of 
the  bloodborne  pathogen  standard  to  prevent  sharps  injuries  or 
bloodborne  pathogen  exposure  incidents  including,  but  not  limited  to, 
training  and  educational  requirements,  measures  to  increase  vaccina¬ 
tions,  strategic  placement  of  sharps  containers  as  close  to  the  work  area 
as  practical,  and  increased  use  of  personal  protective  equipment. 

(d)  The  department  shall  compile  and  maintain  a  list  of  existing 
needleless  systems  and  sharps  with  engineered  sharps  injury  protec¬ 
tion,  which  shall  be  available  to  assist  public  employers  in  complying 
with  the  requirements  of  the  bloodborne  pathogen  standard  adopted 
pursuant  to  this  Code  section.  The  list  may  be  developed  from  existing 
sources  of  information,  including,  but  not  limited  to,  the  federal  Food 
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and  Drug  Administration,  the  federal  Centers  for  Disease  Control  and 
Prevention,  the  National  Institute  of  Occupational  Safety  and  Health, 
and  the  United  States  Department  of  Veterans  Affairs. 

(e)  A  fund  is  established  within  the  department  into  which  moneys 
may  be  appropriated  to  provide  for  research  and  development,  as  well 
as  product  evaluations,  of  needleless  systems  and  sharps  with  engi¬ 
neered  sharps  injury  protection.  (Code  1981,  §  31-12-13,  enacted  by  Ga. 
L.  2000,  p.  544,  §  1.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2000,  Code 
Section  31-12-13,  as  enacted  by  Ga.  L. 
2000,  p.  927,  §  1,  was  redesignated  as 
Code  Section  31-12-14. 

Pursuant  to  Code  Section  28-9-5,  in 
2000,  in  subsection  (a),  a  comma  was 
added  following  “(HCVj”  in  paragraph 
(a)(1),  “this  title”  was  substituted  for  “Title 
31”  in  paragraph  (a)(6),  and  a  comma  was 
added  following  “labeling”  near  the  end  of 
paragraph  (a)(8);  in  subsection  (b),  a 
comma  was  added  preceding  “or”  in  divi¬ 


sion  (b)(3)(C)(vi)  and  a  comma  was  deleted 
following  “criteria”  in  the  second  sentence 
of  paragraph  (b)(5);  and,  in  the  second 
sentence  of  subsection  (d),  a  comma  was 
added  following  “including”  and  “and  Pre¬ 
vention”  was  inserted. 

Administrative  rules  and  regula¬ 
tions.  —  Sharps  injury  prevention,  Offi¬ 
cial  Compilation  of  the  Rules  and  Regula¬ 
tions  of  the  State  of  Georgia,  Department 
of  Human  Resources  (now  the  Depart¬ 
ment  of  Community  Health  for  these  pur¬ 
poses),  Public  Health,  Chapter  290-5-60. 


31-12-14.  Cancer  research  program  fund;  contributions;  ac¬ 
counting. 

(a)  The  General  Assembly  finds  that  it  is  in  the  best  interest  of  the 
state  to  provide  for  cancer  research  programs.  In  addition  to  and  as  a 
supplement  to  traditional  financing  mechanisms  for  such  programs,  it 
is  the  policy  of  this  state  to  enable  and  encourage  citizens  voluntarily  to 
support  such  programs. 

(b)  To  support  programs  for  cancer  research,  the  department  may, 
without  limitation,  promote  and  solicit  voluntary  contributions  through 
the  individual  income  tax  return  contribution  mechanism  established 
in  subsection  (e)  of  this  Code  section  or  through  any  fund  raising  or 
other  promotional  techniques  deemed  appropriate  by  the  department. 

(c)  There  is  established  a  special  fund  to  be  known  as  the  “Cancer 
Research  Program  Fund.”  This  fund  shall  consist  of  all  moneys  contrib¬ 
uted  under  subsection  (b)  of  this  Code  section,  all  moneys  transferred  to 
the  department  under  subsection  (e)  of  this  Code  section,  and  any  other 
moneys  contributed  to  this  fund.  All  balances  in  the  fund  shall  be 
deposited  in  an  interest-bearing  account  identifying  the  fund  and  shall 
be  carried  forward  each  year  so  that  no  part  thereof  may  be  deposited 
in  the  general  treasury.  The  fund  shall  be  administered  and  the  moneys 
held  in  the  fund  shall  be  expended  by  the  department  through  contracts 
for  cancer  research  conducted  in  Georgia. 
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(d)  Contributions  to  the  fund  shall  be  deemed  supplemental  to  and 
shall  in  no  way  supplant  funding  that  would  otherwise  be  appropriated 
for  these  purposes.  Contributions  shall  only  be  used  for  research  and  for 
administrative  costs  authorized  in  paragraph  (2)  of  subsection  (e)  of 
this  Code  section  and  shall  not  be  used  for  personnel  or  administrative 
positions.  The  department  shall  prepare,  by  February  1  of  each  year,  an 
accounting  of  the  moneys  received  and  expended  from  the  fund  and  a 
review  and  evaluation  of  all  expended  moneys  of  the  fund.  The  report 
shall  be  made  available  to  the  Governor,  the  Lieutenant  Governor,  the 
Speaker  of  the  House  of  Representatives,  the  members  of  the  Board  of 
Public  Health,  and,  upon  request,  to  members  of  the  public. 

(e) (1)  Unless  an  earlier  date  is  deemed  feasible  and  is  established  by 
the  Governor,  each  Georgia  individual  income  tax  return  form  for 
taxable  years  beginning  on  or  after  January  1,  2000,  shall  contain 
appropriate  language,  to  be  determined  by  the  state  revenue  com¬ 
missioner,  offering  the  taxpayer  the  opportunity  to  contribute  to  the 
Cancer  Research  Program  Fund  established  in  subsection  (c)  of  this 
Code  section  by  either  donating  all  or  any  part  of  any  tax  refund  due, 
by  authorizing  a  reduction  in  the  refund  check  otherwise  payable,  or 
by  contributing  any  amount  over  and  above  any  amount  of  tax  owed 
by  adding  that  amount  to  the  taxpayer’s  payment.  The  instructions 
accompanying  the  individual  income  tax  return  form  shall  contain  a 
description  of  the  purposes  for  which  this  fund  was  established  and 
the  intended  use  of  moneys  received  from  the  contributions.  Each 
taxpayer  required  to  file  a  state  individual  income  tax  return  who 
desires  to  contribute  to  such  fund  may  designate  such  contribution  as 
provided  in  this  Code  section  on  the  appropriate  individual  income 
tax  return  form. 

(2)  The  Department  of  Revenue  shall  determine  annually  the  total 
amount  so  contributed,  shall  withhold  therefrom  a  reasonable 
amount  for  administering  this  voluntary  contribution  program,  and 
shall  transmit  the  balance  to  the  department  for  deposit  in  the  fund 
established  in  subsection  (c)  of  this  Code  section;  provided,  however, 
that  the  amount  retained  for  administrative  costs,  including  imple¬ 
mentation  costs,  shall  not  exceed  $50,000.00  per  year.  If,  in  any  tax 
year,  the  administrative  costs  of  the  Department  of  Revenue  for 
collecting  contributions  pursuant  to  this  Code  section  exceed  the  sum 
of  such  contributions,  the  administrative  costs  which  the  Department 
of  Revenue  is  authorized  to  withhold  from  such  contributions  shall 
not  exceed  the  sum  of  such  contributions.  (Code  1981,  §  31-12-14, 
enacted  by  Ga.  L.  2000,  p.  927,  §  1;  Ga.  L.  2009,  p.  453,  §  1-5/HB  228; 
Ga.  L.  2009,  p.  686,  §  1/SB  201;  Ga.  L.  2011,  p.  705,  §  6-4/HB  214.) 

The  2011  amendment,  effective  July  Health”  for  “Board  of  Community  Health” 
1,  2011,  substituted  “Board  of  Public  in  the  last  sentence  of  subsection  (d). 
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Cross  references.  —  Use  of  marijuana 
for  treatment  of  cancer  and  glaucoma,  T. 
43,  C.  34,  A.  5. 

Administrative  rules  and  regula¬ 
tions.  —  Cancer  state  aid  program,  Offi¬ 
cial  Compilation  of  the  Rules  and  Regula¬ 
tions  of  the  State  of  Georgia,  Department 


of  Human  Resources  (now  the  Depart¬ 
ment  of  Community  Health  for  these  pur¬ 
poses),  Public  Health,  Chapter  290-5-10. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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and  Regulations  of  the  State  of  Georgia, 
Department  of  Human  Resources  (now 
the  Department  of  Community  Health  for 
these  purposes),  Public  Health,  Chapter 
290-5-61. 


31-12A-1.  Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  “Georgia 
Smokefree  Air  Act  of  2005.”  (Code  1981,  §  31-12A-1,  enacted  by  Ga.  L. 
2005,  p.  1184,  §  2/SB  90.) 


31-12A-2.  Definitions. 


As  used  in  this  chapter,  the  term: 

(1)  “Bar”  means  an  establishment  that  is  devoted  to  the  serving  of 
alcoholic  beverages  for  consumption  by  guests  on  the  premises  and  in 
which  the  serving  of  food  is  only  incidental  to  the  consumption  of 
those  beverages,  including,  but  not  limited  to,  taverns,  nightclubs, 
cocktail  lounges,  and  cabarets. 

(2)  “Business”  means  any  corporation,  sole  proprietorship,  part¬ 
nership,  limited  partnership,  limited  liability  corporation,  limited 
liability  partnership,  professional  corporation,  enterprise,  franchise, 
association,  trust,  joint  venture,  or  other  entity,  whether  for  profit  or 
nonprofit. 

(3)  “Employee”  means  an  individual  who  is  employed  by  a  business 
in  consideration  for  direct  or  indirect  monetary  wages  or  profit. 
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(4)  “Employer”  means  an  individual  or  a  business  that  employs 
one  or  more  individuals. 

(5)  “Enclosed  area”  means  all  space  between  a  floor  and  ceiling 
that  is  enclosed  on  all  sides  by  solid  walls  or  windows,  exclusive  of 
doorways,  which  extend  from  the  floor  to  the  ceiling. 

(6)  “Health  care  facility”  means  an  office  or  institution  providing 
care  or  treatment  of  diseases,  whether  physical,  mental,  or  emo¬ 
tional,  or  other  medical,  physiological,  or  psychological  conditions, 
including,  but  not  limited  to,  hospitals,  rehabilitation  hospitals  or 
other  clinics,  including  weight  control  clinics,  homes  for  the  chroni¬ 
cally  ill,  laboratories,  and  offices  of  surgeons,  chiropractors,  physical 
therapists,  physicians,  dentists,  and  all  specialists  within  these 
professions.  This  definition  shall  include  all  waiting  rooms,  hallways, 
private  rooms,  semiprivate  rooms,  and  wards  within  health  care 
facilities.  This  definition  shall  not  include  long-term  care  facilities  as 
defined  in  paragraph  (3)  of  Code  Section  31-8-81. 

(7)  “Infiltrate”  means  to  permeate  an  enclosed  area  by  passing 
through  its  walls,  ceilings,  floors,  windows,  or  ventilation  systems  to 
the  extent  that  an  individual  can  smell  secondhand  smoke. 

(8)  “Local  governing  authority”  means  a  county  or  municipal 
corporation  of  the  state. 

(9)  “Place  of  employment”  means  an  enclosed  area  under  the 
control  of  a  public  or  private  employer  that  employees  utilize  during 
the  course  of  employment,  including,  but  not  limited  to,  work  areas, 
employee  lounges,  restrooms,  conference  rooms,  meeting  rooms, 
classrooms,  employee  cafeterias,  and  hallways.  A  private  residence  is 
not  a  place  of  employment  unless  it  is  used  as  a  licensed  child  care, 
adult  day-care,  or  health  care  facility.  This  term  shall  not  include 
vehicles  used  in  the  course  of  employment. 

(10)  “Public  place”  means  an  enclosed  area  to  which  the  public  is 
invited  or  in  which  the  public  is  permitted,  including,  but  not  limited 
to,  banks,  bars,  educational  facilities,  health  care  facilities,  laundro¬ 
mats,  public  transportation  facilities,  reception  areas,  restaurants, 
retail  food  production  and  marketing  establishments,  retail  service 
establishments,  retail  stores,  shopping  malls,  sports  arenas,  the¬ 
aters,  and  waiting  rooms.  A  private  residence  is  not  a  public  place 
unless  it  is  used  as  a  licensed  child  care,  adult  day-care,  or  health 
care  facility. 

(11)  “Restaurant”  means  an  eating  establishment,  including,  but 
not  limited  to,  coffee  shops,  cafeterias,  sandwich  stands,  and  private 
and  public  school  cafeterias,  which  gives  or  offers  for  sale  food  to  the 
public,  guests,  or  employees,  as  well  as  kitchens  and  catering 
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facilities  in  which  food  is  prepared  on  the  premises  for  serving 
elsewhere.  The  term  shall  include  a  bar  area  within  any  restaurant. 

(12)  “Retail  tobacco  store”  means  a  retail  store  utilized  primarily 
for  the  sale  of  tobacco  products  and  accessories  and  in  which  the  sale 
of  other  products  is  merely  incidental. 

(13)  “Secondhand  smoke”  means  smoke  emitted  from  lighted, 
smoldering,  or  burning  tobacco  when  the  person  smoking  is  not 
inhaling,  smoke  emitted  at  the  mouthpiece  during  puff  drawing,  and 
smoke  exhaled  by  the  person  smoking. 

(14)  “Service  line”  means  an  indoor  line  in  which  one  or  more 
persons  are  waiting  for  or  receiving  service  of  any  kind,  whether  or 
not  the  service  involves  the  exchange  of  money. 

(15)  “Shopping  mall”  means  an  enclosed  public  walkway  or  hall 
area  that  serves  to  connect  retail  or  professional  establishments. 

(16)  “Smoking”  means  inhaling,  exhaling,  burning,  or  carrying  any 
lighted  tobacco  product  including  cigarettes,  cigars,  and  pipe  tobacco. 

(17)  “Smoking  area”  means  a  separately  designated  enclosed  room 
which  need  not  be  entered  by  an  employee  in  order  to  conduct 
business  that  is  designated  as  a  smoking  area  and,  when  so  desig¬ 
nated  as  a  smoking  area,  shall  not  be  construed  as  to  deprive 
employees  of  a  nonsmoking  lounge,  waiting  area,  or  break  room. 

(18)  “Sports  arena”  means  enclosed  stadiums  and  enclosed  sports 
pavilions,  gymnasiums,  health  spas,  boxing  arenas,  swimming  pools, 
roller  and  ice  rinks,  bowling  alleys,  and  other  similar  places  where 
members  of  the  general  public  assemble  to  engage  in  physical 
exercise,  participate  in  athletic  competition,  or  witness  sports  or 
other  events.  (Code  1981,  §  31-12A-2,  enacted  by  Ga.  L.  2005,  p. 
1184,  §  2/SB  90.) 

31-12A-3.  Smoking  prohibited  in  state  and  local  government 
buildings. 

Smoking  shall  be  prohibited  in  all  enclosed  facilities  of,  including 
buildings  owned,  leased,  or  operated  by,  the  State  of  Georgia,  its 
agencies  and  authorities,  and  any  political  subdivision  of  the  state, 
municipal  corporation,  or  local  board  or  authority  created  by  general, 
local,  or  special  Act  of  the  General  Assembly  or  by  ordinance  or 
resolution  of  the  governing  body  of  a  county  or  municipal  corporation 
individually  or  jointly  with  other  political  subdivisions  or  municipali¬ 
ties  of  the  state.  (Code  1981,  §  31-12A-3,  enacted  by  Ga.  L.  2005,  p. 
1184,  §  2/SB  90.) 
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31-12A-4.  Smoking  prohibited  in  enclosed  public  places. 

Except  as  otherwise  specifically  authorized  in  Code  Section  31-12A-6, 
smoking  shall  be  prohibited  in  all  enclosed  public  places  in  this  state. 
(Code  1981,  §  31-12A-4,  enacted  by  Ga.  L.  2005,  p.  1184,  §  2/SB  90.) 

31-12A-5.  Smoking  prohibited  in  enclosed  areas  within  places 
of  employment;  required  communications. 

(a)  Except  as  otherwise  specifically  provided  in  Code  Section 
31-12A-6,  smoking  shall  be  prohibited  in  all  enclosed  areas  within 
places  of  employment,  including,  but  not  limited  to,  common  work 
areas,  auditoriums,  classrooms,  conference  and  meeting  rooms,  private 
offices,  elevators,  hallways,  medical  facilities,  cafeterias,  employee 
lounges,  stairs,  restrooms,  and  all  other  enclosed  facilities. 

(b)  Such  prohibition  on  smoking  shall  be  communicated  to  all  cur¬ 
rent  employees  by  July  1,  2005,  and  to  each  prospective  employee  upon 
their  application  for  employment.  (Code  1981,  §  31-12A-5,  enacted  by 
Ga.  L.  2005,  p.  1184,  §  2/SB  90.) 

31-12A-6.  Exemptions. 

(a)  Notwithstanding  any  other  provision  of  this  chapter,  the  follow¬ 
ing  areas  shall  be  exempt  from  the  provisions  of  Code  Sections  31-12A-4 
and  31-12A-5: 

(1)  Private  residences,  except  when  used  as  a  licensed  child  care, 
adult  day-care,  or  health  care  facility; 

(2)  Hotel  and  motel  rooms  that  are  rented  to  guests  and  are 
designated  as  smoking  rooms;  provided,  however,  that  not  more  than 
20  percent  of  rooms  rented  to  guests  in  a  hotel  or  motel  may  be  so 
designated; 

(3)  Retail  tobacco  stores,  provided  that  secondhand  smoke  from 
such  stores  does  not  infiltrate  into  areas  where  smoking  is  prohibited 
under  the  provisions  of  this  chapter; 

(4)  Long-term  care  facilities  as  defined  in  paragraph  (3)  of  Code 
Section  31-8-81; 

(5)  Outdoor  areas  of  places  of  employment; 

(6)  Smoking  areas  in  international  airports,  as  designated  by  the 
airport  operator; 

(7)  All  workplaces  of  any  manufacturer,  importer,  or  wholesaler  of 
tobacco  products,  of  any  tobacco  leaf  dealer  or  processor,  all  tobacco 
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storage  facilities,  and  any  other  entity  set  forth  in  Code  Section 
10-13A-2; 

(8)  Private  and  semiprivate  rooms  in  health  care  facilities  licensed 
under  this  title  that  are  occupied  by  one  or  more  persons,  all  of  whom 
have  written  authorization  by  their  treating  physician  to  smoke; 

(9)  Bars  and  restaurants,  as  follows: 

(A)  All  bars  and  restaurants  to  which  access  is  denied  to  any 
person  under  the  age  of  18  and  that  do  not  employ  any  individual 
under  the  age  of  18;  or 

(B)  Private  rooms  in  restaurants  and  bars  if  such  rooms  are 
enclosed  and  have  an  air  handling  system  independent  from  the 
main  air  handling  system  that  serves  all  other  areas  of  the  building 
and  all  air  within  the  private  room  is  exhausted  directly  to  the 
outside  by  an  exhaust  fan  of  sufficient  size; 

(10)  Convention  facility  meeting  rooms  and  public  and  private 
assembly  rooms  contained  within  a  convention  facility  not  wholly  or 
partially  owned,  leased,  or  operated  by  the  State  of  Georgia,  its 
agencies  and  authorities,  or  any  political  subdivision  of  the  state, 
municipal  corporation,  or  local  board  or  authority  created  by  general, 
local,  or  special  Act  of  the  General  Assembly  while  these  places  are 
being  used  for  private  functions  and  where  individuals  under  the  age 
of  18  are  prohibited  from  attending  or  working  as  an  employee  during 
the  function; 

(11)  Smoking  areas  designated  by  an  employer  which  shall  meet 
the  following  requirements: 

(A)  The  smoking  area  shall  be  located  in  a  nonwork  area  where 
no  employee,  as  part  of  his  or  her  work  responsibilities,  shall  be 
required  to  enter,  except  such  work  responsibilities  shall  not 
include  custodial  or  maintenance  work  carried  out  in  the  smoking 
area  when  it  is  unoccupied; 

(B)  Air  handling  systems  from  the  smoking  area  shall  be  inde¬ 
pendent  from  the  main  air  handling  system  that  serves  all  other 
areas  of  the  building  and  all  air  within  the  smoking  area  shall  be 
exhausted  directly  to  the  outside  by  an  exhaust  fan  of  sufficient  size 
and  capacity  for  the  smoking  area  and  no  air  from  the  smoking  area 
shall  be  recirculated  through  or  infiltrate  other  parts  of  the 
building;  and 

(C)  The  smoking  area  shall  be  for  the  use  of  employees  only. 

The  exemption  provided  for  in  this  paragraph  shall  not  apply  to 
restaurants  and  bars; 
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(12)  Common  work  areas,  conference  and  meeting  rooms,  and 
private  offices  in  private  places  of  employment,  other  than  medical 
facilities,  that  are  open  to  the  general  public  by  appointment  only; 
except  that  smoking  shall  be  prohibited  in  any  public  reception  area 
of  such  place  of  employment;  and 

(13)  Private  clubs,  military  officer  clubs,  and  noncommissioned 
officer  clubs. 

(b)  In  order  to  qualify  for  exempt  status  under  subsection  (a)  of  this 
Code  section,  any  area  described  in  subsection  (a)  of  this  Code  section, 
except  for  areas  described  in  paragraph  (1)  of  subsection  (a)  of  this  Code 
section,  shall  post  conspicuously  at  every  entrance  a  sign  indicating 
that  smoking  is  permitted.  (Code  1981,  §  31-12A-6,  enacted  by  Ga.  L. 
2005,  p.  1184,  §  2/SB  90;  Ga.  L.  2006,  p.  72,  §  31/SB  465.) 

Code  Commission  notes.  —  Pursuant  stituted  for  a  period  at  the  end  of  para- 
to  Code  Section  28-9-5,  in  2005,  “chapter”  graph  (a)(12);  and  a  comma  was  inserted 
was  substituted  for  “article”  at  the  end  of  following  “military  officer  clubs”  in  para- 
paragraph  (a)(3);  “and”  was  deleted  at  the  graph  (a)(13). 
end  of  paragraph  (a)(ll);  “;  and”  was  sub- 

31-12A-7.  Smoking  prohibited  in  designated  nonsmoking 
places. 

Notwithstanding  any  other  provision  of  this  chapter,  an  owner, 
operator,  manager,  or  other  person  in  control  of  an  establishment, 
facility,  or  outdoor  area  may  declare  that  entire  establishment,  facility, 
or  outdoor  area  as  a  nonsmoking  place.  Smoking  shall  be  prohibited  in 
any  place  in  which  a  sign  conforming  to  the  requirements  of  subsection 
(a)  of  Code  Section  31-12A-8  is  posted.  (Code  1981,  §  31-12A-7,  enacted 
by  Ga.  L.  2005,  p.  1184,  §  2/SB  90.) 

31-12A-8.  “No  Smoking”  signs;  ashtrays  prohibited  in  nonsmok¬ 
ing  areas. 

(a)  “No  Smoking”  signs  or  the  international  “No  Smoking”  symbol 
consisting  of  a  pictorial  representation  of  a  burning  cigarette  enclosed 
in  a  red  circle  with  a  red  bar  across  it  may  be  clearly  and  conspicuously 
posted  by  the  owner,  operator,  manager,  or  other  person  in  control  in 
every  public  place  and  place  of  employment  where  smoking  is  prohib¬ 
ited  by  this  chapter. 

(b)  All  ashtrays  shall  be  removed  from  any  area  where  smoking  is 
prohibited  by  this  chapter  by  the  owner,  operator,  manager,  or  other 
person  in  control  of  the  area,  unless  such  ashtray  is  permanently 
affixed  to  an  existing  structure.  (Code  1981,  §  31-12A-8,  enacted  by  Ga. 
L.  2005,  p.  1184,  §  2/SB  90.) 
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Code  Commission  notes.  —  Pursuant  was  substituted  for  “article”  at  the  end  of 
to  Code  Section  28-9-5,  in  2005,  “chapter”  subsection  (a). 

31-12A-9.  Public  education  program. 

The  Department  of  Public  Health  and  the  agency  designated  by  each 
local  governing  authority  in  this  state  may  engage  in  a  continuing 
program  to  explain  and  clarify  the  purposes  and  requirements  of  this 
chapter  to  citizens  affected  by  it  and  to  guide  owners,  operators,  and 
managers  in  their  compliance  with  it.  The  program  may  include  print  or 
electronic  publication  of  a  brochure  for  affected  businesses  and  individ¬ 
uals  explaining  the  provisions  of  this  chapter.  (Code  1981,  §  31-12A-9, 
enacted  by  Ga.  L.  2005,  p.  1184,  §  2/SB  90;  Ga.  L.  2009,  p.  453, 
§  1-4/HB  228;  Ga.  L.  2010,  p.  838,  §  ll/SB  388;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 

The  2010  amendment,  effective  June 
3,  2010,  inserted  “print  or  electronic”  in 
the  last  sentence. 

The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 

31-12A-10.  Enforcement  by  the  Department  of  Public  Health 
and  county  boards  of  health. 

The  Department  of  Public  Health  and  the  county  boards  of  health 
and  their  duly  authorized  agents  are  authorized  and  empowered  to 
enforce  compliance  with  this  chapter  and  the  rules  and  regulations 
adopted  and  promulgated  under  this  chapter  and,  in  connection  there¬ 
with,  to  enter  upon  and  inspect  the  premises  of  any  establishment  or 
business  at  any  reasonable  time  and  in  a  reasonable  manner,  as 
provided  in  Article  2  of  Chapter  5  of  this  title.  (Code  1981,  §  31-12A-10, 
enacted  by  Ga.  L.  2005,  p.  1184,  §  2/SB  90;  Ga.  L.  2009,  p.  453, 
§  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  this  Code  section. 

31-12A-11.  Local  operating  procedures. 

The  county  boards  of  health  may  annually  request  other  governmen¬ 
tal  and  educational  agencies  having  facilities  within  the  area  of  the 
local  government  to  establish  local  operating  procedures  in  cooperation 
and  compliance  with  this  chapter.  (Code  1981,  §  31-12A-11,  enacted  by 
Ga.  L.  2005,  p.  1184,  §  2/SB  90.) 


Health”  in  the  first  sentence  of  this  Code 
section. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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31-12A-12.  Other  laws,  rules,  regulations,  and  ordinances  not 
prohibited. 

This  chapter  shall  be  cumulative  to  and  shall  not  prohibit  the 
enactment  of  any  other  general  or  local  laws,  rules,  and  regulations  of 
state  or  local  governing  authorities  or  local  ordinances  prohibiting 
smoking  which  are  more  restrictive  than  this  chapter  or  are  not  in 
direct  conflict  with  this  chapter.  (Code  1981,  §  31-12A-12,  enacted  by 
Ga.  L.  2005,  p.  1184,  §  2/SB  90.) 

31-12A-13.  Construction. 

(a)  This  chapter  shall  not  be  construed  to  permit  smoking  where  it  is 
otherwise  restricted  by  other  applicable  laws. 

(b)  Nothing  in  this  chapter  shall  be  construed  as  to  repeal  the 
provisions  of  Code  Section  16-12-2. 

(c)  This  chapter  shall  be  liberally  construed  so  as  to  further  its 
purposes.  (Code  1981,  §  31-12A-13,  enacted  by  Ga.  L.  2005,  p.  1184, 
§  2/SB  90.) 
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of  radiation  generating  equip¬ 
ment  and  radioactive  materi¬ 
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License  required. 

Penalties. 

Inspections  and  investigations. 
Investigation  of  apparent  vio¬ 
lations;  initiation  of  legal  pro¬ 
ceedings. 

Authorization  to  remedy  viola¬ 
tion  by  conference,  conciliation, 
or  persuasion;  order  to  under¬ 
take  corrective  action. 
Declaration  of  existence  of 
emergency. 

Hearing  on  order  or  notice  of 
action. 

Judicial  review. 

Filing  certified  copy  of 
unappealed  final  order  or  af¬ 
firmed  order. 

Temporary  or  permanent  in¬ 
junction;  restraining  order. 
Representation  of  director  in 
actions. 

Transfer  of  powers  and  duties 
between  Department  of  Natu¬ 
ral  Resources  and  Department 
of  Community  Health. 

Effect  on  proceedings  com¬ 
menced  before  April  4,  1990; 
continuation  of  federal  aid  to 
agency  receiving  transfer  of 
functions. 

Rules,  regulations,  agree¬ 
ments,  and  contracts  formerly 
under  Department  of  Human 
Resources  (now  known  as  the 
Department  of  Community 
Health  for  these  purposes). 


Administrative  rules  and  regula¬ 
tions.  —  X-Ray,  Official  Compilation  of 
the  Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Human  Re¬ 
sources,  Public  Health,  Chapter  290-5-22. 

Laser  radiation,  Official  Compilation  of 


the  Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Human  Re¬ 
sources  (now  the  Department  of  Commu¬ 
nity  Health  for  these  purposes),  Public 
Health,  Chapter  290-5-27. 

Radioactive  materials,  Official  Compila- 
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tion  of  the  Rules  and  Regulations  of  the  Law  reviews.  —  For  note  on  1990 
State  of  Georgia,  Georgia  Department  of  amendment  of  Code  sections  within  this 
Natural  Resources,  Environmental  Pro-  chapter,  see  7  Ga.  St.  U.L.  Rev.  304  (1990). 
tection,  Chapter  391-3-17. 


RESEARCH  REFERENCES 

Am.  Jur.  Proof  of  Facts.  —  Radiation  ALR.  —  Applicability  of  doctrine  of 
Injuries  —  Ionizing  Radiation,  14  POF3d  strict  liability  in  tort  to  injury  resulting 
85.  from  X-ray  radiation,  16  ALR4th  1300. 

31-13-1.  Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  “Georgia 
Radiation  Control  Act.”  (Code  1933,  §  88-1301,  enacted  by  Ga.  L.  1964, 
p.  499,  §  1;  Ga.  L.  1990,  p.  711,  §  1.) 

31-13-2.  Declaration  of  policy. 

It  is  the  policy  of  this  state,  in  furtherance  of  its  responsibility  to 
protect  the  environment  and  the  public  health  and  safety  of  its  citizens 
and,  to  the  extent  authorized  under  Article  VI,  Section  2  of  the 
Constitution  of  the  United  States: 

(1)  To  institute  and  maintain  programs  to  allow  development  and 
utilization  of  sources  of  radiation  for  purposes  that  are  consistent 
with  the  protection  of  the  environment  and  the  health  and  safety  of 
the  public;  and 

(2)  To  prevent  any  associated  harmful  effects  of  radiation  upon  the 
environment  or  the  health  and  safety  of  the  public  through  the 
institution  and  maintenance  of  regulatory  programs  for  radiation 
sources,  providing  for: 

(A)  Compatibility  with  the  standards  and  regulatory  programs 
of  the  federal  government  for  by-product,  source,  and  special 
nuclear  materials; 

(B)  An  effective  system  of  regulations  within  the  state  consistent 
with  this  chapter  and  with  any  environmental  laws,  rules,  regula¬ 
tions,  standards,  or  limitations;  and 

(C)  A  system  consonant  insofar  as  possible  with  those  of  other 
states.  (Code  1933,  §  88-1302,  enacted  by  Ga.  L.  1964,  p.  499,  §  1; 
Ga.  L.  1973,  p.  920,  §  1;  Ga.  L.  1976,  p.  1567,  §  1;  Ga.  L.  1990,  p. 
711,  §  1.) 

31-13-3.  Definitions. 

As  used  in  this  chapter,  the  term: 
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(1)  “Accelerator  produced  radioactive  material”  means  any  mate¬ 
rial  made  radioactive  by  a  particle  accelerator. 

(1.1)  “By-product  material”  means  any  radioactive  material,  ex¬ 
cept  special  nuclear  material,  yielded  in  or  made  radioactive  by 
exposure  to  the  radiation  incident  to  the  process  of  producing  or 
utilizing  special  nuclear  material. 

(1.2)  “Department”  means  the  Department  of  Community  Health. 

(2)  “Director”  means  the  director  of  the  Environmental  Protection 
Division  of  the  Department  of  Natural  Resources. 

(3)  “General  license”  means  a  license  effective  pursuant  to  appli¬ 
cable  rules  and  regulations  promulgated  by  the  Department  of 
Community  Health  or  the  Department  of  Natural  Resources,  without 
the  filing  of  an  application,  to  transfer,  acquire,  own,  possess,  or  use 
quantities  of  by-product,  source,  or  special  nuclear  materials,  or  other 
radioactive  material  occurring  naturally  or  produced  artificially  or 
devices,  radiation  generating  equipment,  or  equipment  utilizing  such 
materials. 

(4)  “Ionizing  radiation”  means  gamma  rays  and  X-rays,  alpha  and 
beta  particles,  high-speed  electrons,  protons,  neutrons,  and  other 
nuclear  particles;  but  not  sound  or  radio  waves  or  visible,  infrared,  or 
ultraviolet  light. 

(4.1)  “Naturally  occurring  radioactive  material”  means  radioactive 
material  occurring  naturally  in  the  environment. 

(4.2)  “Nonionizing  radiation”  means: 

(A)  Any  electromagnetic  radiation  other  than  ionizing  electro¬ 
magnetic  radiation;  or 

(B)  Any  sonic,  ultrasonic,  or  infrasonic  wave. 

(5)  “Permissible  radiation  exposure”  means  the  maximum  amount 
of  radiation  to  which  an  individual  may  be  exposed,  as  established  in 
applicable  standards  adopted  by  the  Department  of  Community 
Health  or  the  Department  of  Natural  Resources. 

(6)  “Person”  means  any  individual,  corporation,  partnership,  asso¬ 
ciation,  trust,  estate,  public  or  private  institution,  agency  or  political 
subdivision  of  this  state,  or  any  other  state  or  political  subdivision  or 
agency  thereof. 

(7)  “Radiation”  means  gamma  rays  and  X-rays,  alpha  and  beta 
particles,  high-speed  electrons,  protons,  neutrons,  and  other  nuclear 
particles,  and  electromagnetic  radiation  consisting  of  associated  and 
interacting  electric  and  magnetic  waves  with  frequencies  between 
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lxlO9  hertz  and  lxlO24  hertz  and  wavelengths  between  3xl0_1  meters 
and  3xl0'16  meters. 

(8)  “Radiation  generating  equipment”  means  any  manufactured 
product  or  device,  or  component  part  of  such  a  product  or  device,  or 
any  machine  or  system  which  during  operation  can  generate  or  emit 
radiation,  except  those  which  emit  radiation  only  from  radioactive 
material. 

(9)  “Radioactive  material”  means  any  solid,  liquid,  or  gas  for  any 
use  that  emits  ionizing  radiation  spontaneously.  It  includes  acceler¬ 
ator  produced,  by-product,  naturally  occurring,  source,  and  special 
nuclear  material. 

(9.1)  “Registration”  means  registration  with  either  the  Depart¬ 
ment  of  Community  Health  or  the  Department  of  Natural  Resources 
in  accordance  with  applicable  rules  and  regulations  adopted  pursu¬ 
ant  to  this  chapter. 

(10)  “Source  material”  means  (A)  uranium,  thorium,  and  any  other 
material  which  the  Department  of  Natural  Resources  declares  to  be 
source  material  after  the  Nuclear  Regulatory  Commission,  or  any 
successor  thereto,  has  determined  the  material  to  be  such;  or  (B)  ores 
containing  one  or  more  of  the  foregoing  materials,  in  such  concentra¬ 
tion  as  the  Department  of  Natural  Resources  declares  to  be  source 
material  after  the  Nuclear  Regulatory  Commission,  or  any  successor 
thereto,  has  determined  the  material  in  such  concentration  to  be 
source  material. 

(11)  “Special  nuclear  material”  means  (A)  plutonium,  uranium 
233,  uranium  enriched  in  the  isotope  233  or  in  the  isotope  235,  and 
any  other  material  which  the  Department  of  Natural  Resources 
declares  to  be  special  nuclear  material  after  the  Nuclear  Regulatory 
Commission,  or  any  successor  thereto,  has  determined  the  material 
to  be  such,  but  does  not  include  source  material;  or  (B)  any  material 
artificially  enriched  by  any  of  the  foregoing,  but  does  not  include 
source  material. 

(12)  “Specific  license”  means  a  license,  issued  after  application,  to 
use,  manufacture,  produce,  transfer,  receive,  acquire,  own,  or  possess 
quantities  of  by-product,  source,  or  special  nuclear  materials,  or  other 
radioactive  material  occurring  naturally  or  produced  artificially,  or 
devices  or  equipment  utilizing  such  materials.  (Code  1933, 
§  88-1303,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1973,  p.  920, 
§§  2,  3;  Ga.  L.  1976,  p.  1567,  §  2;  Ga.  L.  1988,  p.  1670,  §  1;  Ga.  L. 
1990,  p.  711,  §  1;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p. 
705,  §  4-15/HB  214.) 
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The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  added  paragraph  (1.2).  2011  amendment  of  this  Code  section,  see 

Code  Commission  notes.  —  Pursuant  28  Ga.  St.  U.L.  Rev.  147  (2011). 
to  Code  Section  28-9-5,  in  1990,  a  comma 
was  inserted  following  “Natural  Re¬ 
sources”  in  paragraph  (3). 

31-13-4.  Administration  of  state- wide  radiation  control  pro¬ 
gram  for  radiation  generating  equipment. 

The  Department  of  Community  Health  is  designated  the  state  agency 
to  administer  a  state-wide  radiation  control  program  for  radiation 
generating  equipment  consistent  with  this  chapter  and  any  environ¬ 
mental  laws,  rules,  regulations,  standards,  or  limitations  administered 
by  the  Department  of  Natural  Resources.  It  is  declared  to  be  the  intent 
of  the  General  Assembly  that  no  provision  of  this  chapter  shall  be 
construed  so  as  to  repeal,  supersede,  or  preempt  any  of  the  functions, 
powers,  authority,  duties,  or  responsibilities  assigned  to  the  Environ¬ 
mental  Protection  Division  of  the  Department  of  Natural  Resources 
under  this  chapter  or  any  other  laws  or  statutes  of  this  state.  (Code 
1933,  §  88-1304,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1976,  p. 
1567,  §  3;  Ga.  L.  1990,  p.  711,  §  1;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228.) 

Cross  references.  —  Powers  and  du¬ 
ties  of  director  as  to  hazardous  waste, 

§  12-8-65. 

31-13-4.1.  Administration  of  state- wide  radiation  control  pro¬ 
gram  for  radioactive  materials. 

The  Department  of  Natural  Resources  is  designated  the  state  agency 
to  administer  a  state-wide  radiation  control  program  for  radioactive 
materials  consistent  with  this  chapter.  (Code  1981,  §  31-13-4.1,  en¬ 
acted  by  Ga.  L.  1990,  p.  711,  §  1.) 

31-13-5.  Powers  and  duties  of  Department  of  Community 
Health  and  Department  of  Natural  Resources;  enforce¬ 
ment  of  chapter  through  inspection;  training  pro¬ 
grams. 

(a)  For  the  protection  of  the  public  health  and  safety,  the  Department 
of  Community  Health,  with  regard  to  radiation  generating  equipment, 
and  the  Department  of  Natural  Resources,  with  regard  to  radioactive 
materials,  are  empowered  to: 

(1)  Develop  comprehensive  policies  and  programs  for  the  evalua¬ 
tion,  determination,  and  amelioration  of  hazards  associated  with  the 
use  of  radiation.  Such  policies  and  programs  shall  be  developed  with 
due  regard  for  compatibility  with  federal  programs; 
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(2)  Advise,  consult,  and  cooperate  with  other  public  agencies  and 
with  affected  groups  and  industries; 

(3)  Encourage,  participate  in,  or  conduct  studies,  investigations, 
public  hearings,  training,  research,  and  demonstrations  relating  to 
the  control  of  sources  of  radiation,  the  effect  upon  public  health  and 
safety  of  exposure  to  radiation,  and  related  problems; 

(4)  Adopt,  promulgate,  amend,  and  repeal  such  rules,  regulations, 
and  standards  which  may  provide  for  licensing  or  registration  relat¬ 
ing  to  the  distribution,  assembly,  manufacture,  production,  transpor¬ 
tation,  use,  handling,  storage,  disposal,  sale,  lease,  or  other  disposi¬ 
tion  of  radioactive  material  and  radiation  generating  equipment  as 
may  be  necessary  to  carry  out  this  chapter,  provided  that  prior  to 
adoption  of  any  regulation  or  standard,  or  amendment  or  repeal 
thereof,  the  Department  of  Community  Health  or  the  Department  of 
Natural  Resources,  as  is  appropriate,  shall  afford  interested  parties 
an  opportunity,  at  a  public  hearing  conducted  as  provided  in  Article  1 
of  Chapter  5  of  this  title,  to  submit  data  or  views  orally  or  in  writing. 
The  recommendations  of  nationally  recognized  bodies  in  the  field  of 
radiation  protection  shall  be  taken  into  consideration  when  formu¬ 
lating  standards  relative  to  the  permissible  dosage  of  radiation; 

(5)  Issue,  modify,  or  revoke  orders,  in  connection  with  proceedings 
under  this  chapter,  prohibiting  or  abating  the  discharge  of  radiation 
and  radioactive  material  or  waste  into  the  ground,  air,  or  waters  of 
the  state,  except  that  the  Department  of  Natural  Resources  shall  not 
prohibit  discharges  expressly  permitted  by  the  federal  Nuclear  Reg¬ 
ulatory  Commission  or  any  successor  agency; 

(6)  Require  the  submission  of  plans,  specifications,  and  reports  for 
new  construction  and  material  alterations  on  (A)  the  design  and 
protective  shielding  of  installations  for  radioactive  material  and 
radiation  generating  equipment;  and  (B)  systems  for  the  disposal  of 
radioactive  waste  materials  and  for  the  determination  of  any  radia¬ 
tion  hazard;  and  render  opinions,  approve,  or  disapprove  such  plans 
and  specifications; 

(7)  Require  all  sources  of  radiation  to  be  shielded,  transported, 
handled,  used,  stored,  or  disposed  of  in  such  a  manner  to  provide 
compliance  with  this  chapter  and  rules,  regulations,  and  standards 
adopted  pursuant  to  this  chapter; 

(8)  Collect  and  disseminate  information  relating  to  the  control  of 
sources  of  radiation,  including  but  not  limited  to  (A)  maintenance  of 
a  file  of  all  license  applications,  issuances,  denials,  amendments, 
transfers,  renewals,  modifications,  suspensions,  and  revocations;  and 
(B)  maintenance  of  a  file  of  registrants  possessing  sources  of  radiation 
requiring  registration  under  this  chapter,  regulations  promulgated 
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pursuant  to  this  chapter,  and  any  administrative  or  judicial  action 
pertaining  thereto; 

(9)  Exempt  certain  sources  of  radiation  or  kinds  of  uses  or  users 
from  the  licensing  or  registration  requirements  set  forth  in  this 
chapter  when  the  Department  of  Community  Health  or  the  Depart¬ 
ment  of  Natural  Resources,  as  is  applicable,  determines  that  the 
exemption  of  such  sources  of  radiation  or  kinds  of  uses  or  users  will 
not  constitute  a  significant  risk  to  the  health  and  safety  of  the  public; 

(10)  Adopt  and  promulgate  rules  and  regulations  pursuant  to  this 
chapter  which  may  provide  for  recognition  of  other  state  and  federal 
licenses  as  the  Department  of  Community  Health  or  the  Department 
of  Natural  Resources  shall  deem  desirable,  subject  to  such  registra¬ 
tion  requirements  as  may  be  prescribed  by  the  applicable  depart¬ 
ment;  and 

(11)  Exercise  all  incidental  powers  necessary  to  administer  this 
chapter. 

(b)  The  Department  of  Community  Health  and  the  Department  of 
Natural  Resources  are  authorized  to  enter  upon  any  public  or  private 
property  at  all  reasonable  times  for  the  purpose  of  determining  compli¬ 
ance  with  applicable  provisions  of  this  chapter  and  rules,  regulations, 
and  standards  adopted  pursuant  to  this  chapter. 

(c)  The  Department  of  Community  Health  and  the  Department  of 
Natural  Resources  are  authorized  to  enter  into  appropriate  agreements 
with  the  federal  government,  other  states,  or  interstate  agencies, 
whereby  this  state  will  perform,  on  a  cooperative  basis  with  the  federal 
government,  other  states,  or  interstate  agencies,  inspections  and  other 
functions  related  to  the  control  of  radiation. 

(d)  The  Department  of  Community  Health  and  the  Department  of 
Natural  Resources  are  authorized  to  institute  appropriate  training 
programs  for  the  purpose  of  qualifying  personnel  to  administer  appli¬ 
cable  provisions  of  this  chapter  and  may  make  such  personnel  available 
for  participation  in  any  programs  of  the  federal  government,  other 
states,  or  interstate  agencies  in  furtherance  of  the  purposes  of  this 
chapter.  (Code  1933,  §§  88-1306,  88-1308,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Ga.  L.  1965,  p.  365,  §  1;  Ga.  L.  1973,  p.  920,  §  4;  Ga.  L.  1976, 
p.  1567,  §  5;  Ga.  L.  1988,  p.  1670,  §  2;  Ga.  L.  1990,  p.  711,  §  1;  Ga.  L. 
2009,  p.  453,  §  1-4/HB  228.) 

Law  reviews.  —  For  article  surveying  mental  law,  see  31  Mercer  L.  Rev.  89 
recent  legislative  and  judicial  develop-  (1979). 
ments  in  zoning,  planning  and  environ- 
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31-13-6.  Bonding  licensees. 

(a)  The  Department  of  Natural  Resources  may  require  the  posting  of 
a  bond  not  to  exceed  $5  million  by  an  existing  general  or  specific 
licensee  by  amendment  to  an  existing  license  or  by  a  person  making  an 
application  for  a  new  general  or  specific  license,  in  order  to  assure  the 
availability  of  funds  to  the  state  in  the  event  of  abandonment,  insol¬ 
vency,  or  other  inability  of  a  licensee  to  meet  the  requirements  of  the 
Department  of  Natural  Resources  for  the  safe  collection  and  disposition 
of  sources  of  ionizing  radiation  from  radioactive  material  in  the  event  of 
an  accident,  discontinuance  of  operation,  or  any  circumstance  which 
results  in  a  potential  radiation  hazard  at  a  site  occupied  by  the  licensee 
or  formerly  under  its  possession,  ownership,  or  control.  The  Depart¬ 
ment  of  Natural  Resources  is  authorized  to  establish,  by  rule  or 
regulation,  the  bonding  requirements  by  classes  of  licensees  and  by 
range  of  monetary  amounts  not  to  exceed  $5  million.  In  establishing 
such  requirements,  the  Department  of  Natural  Resources  shall  give 
due  consideration  to  the  probable  extent  of  contamination,  the  amount 
of  possible  property  damage,  the  costs  of  removal  and  disposal  of 
radioactive  material  used  by  the  licensee,  and  the  costs  of  reclamation 
of  the  property  in  the  event  of  abandonment,  insolvency,  or  other 
inability  of  the  licensee  to  perform  such  services  to  the  satisfaction  of 
the  Department  of  Natural  Resources;  provided,  however,  that  a  bond 
not  less  than  $5  million  shall  be  required  for  any  licensee  offering 
commercial  radiation  sterilization  services,  excluding  hospitals,  blood 
banks,  and  physicians’  offices. 

(b)  The  Department  of  Natural  Resources  shall  have  authority  upon 
finding  that  conditions  under  this  Code  section  have  not  been  met  or 
when  it  determines  that  an  imminent  hazard  to  the  public  health  and 
welfare  exists  to  require  forfeiture  of  the  bond  and  use  the  money 
therefrom  to  take  any  action  deemed  necessary  to  protect  the  public 
health  and  welfare. 

(c)  A  licensee  who  abandons  a  site  or  facility  without  taking  the 
required  actions  to  meet  the  requirements  of  the  Department  of 
Natural  Resources  shall  be  guilty  of  a  misdemeanor. 

(d)  Any  bonding  or  financial  protection  requirements  established  by 
the  Department  of  Natural  Resources  pursuant  to  this  Code  section 
shall  not  apply  to  the  state  or  any  agency  of  the  state.  (Ga.  L.  1979,  p. 
1059,  §  1;  Ga.  L.  1990,  p.  711,  §  1;  Ga.  L.  1991,  p.  1411,  §  1.) 

31-13-7.  Permits  for  disposal  of  radioactive  waste;  bonding  of 
permittees. 

(a)  No  person  shall  construct  or  operate  a  site  or  other  facility  for  the 
concentration,  storage,  or  burial  of  radioactive  waste  without  first 
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securing  a  permit  for  such  construction  or  operation  from  the  director  of 
the  Environmental  Protection  Division  of  the  Department  of  Natural 
Resources.  The  director,  under  the  conditions  he  prescribes,  may 
require  the  submission  of  such  plans,  specifications,  and  other  informa¬ 
tion  as  he  deems  relevant  in  connection  with  the  issuance  of  such 
permit.  The  director  may  issue  a  permit  for  the  construction  or 
operation  of  such  a  site  or  other  facility  upon  a  determination  that  the 
construction  or  operation  would  be  consistent  with  the  purposes  and 
stated  policy  of  this  chapter.  Any  permit  which  may  be  issued  by  the 
director  shall  specify  the  conditions  under  which  the  site  or  facility 
shall  be  operated.  The  director,  in  specifying  such  conditions,  shall  have 
the  power  and  authority  to  require  a  permittee  to  establish  and 
maintain  records;  to  make  reports;  to  install,  maintain,  and  use 
monitoring  equipment  or  methods  including,  but  not  limited  to,  biolog¬ 
ical  monitoring  methods  or  emission  and  ambient  monitoring  devices; 
to  sample  any  emission  or  discharge  in  accordance  with  such  methods, 
at  such  locations,  at  such  intervals,  and  in  such  manner  as  the  director 
shall  prescribe;  and  to  provide  such  other  information  as  he  may 
reasonably  require.  Any  permit  issued  shall  be  subject  to  periodic 
review;  and  the  director  may  revoke  or  modify  any  permit  if  the  holder 
fails  to  comply  with  any  conditions  thereof.  The  director  is  authorized  to 
adopt,  modify,  repeal,  and  promulgate,  after  due  notice  and  public 
hearing  held  in  accordance  with  and  established  pursuant  to  Chapter 
13  of  Title  50,  the  “Georgia  Administrative  Procedure  Act,”  rules  and 
regulations  not  inconsistent  with  this  Code  section,  for  purposes  of 
administering  this  Code  section. 

(b)  The  director  may  require  the  posting  of  a  bond  by  the  proposed 
permittee  or  operator,  payable  to  the  state,  as  a  condition  of  any  permit, 
in  order  to  assure  the  availability  of  funds  to  the  state  in  the  event  of 
abandonment,  insolvency,  or  other  inability  of  a  permittee  to  meet  the 
requirements  of  the  Environmental  Protection  Division  of  the  Depart¬ 
ment  of  Natural  Resources  for  the  safe  collection  and  disposition  of 
sources  of  ionizing  radiation  in  the  event  of  an  accident,  discontinuance 
of  operation,  or  any  circumstance  which  results  in  a  potential  radiation 
hazard  at  a  site  or  facility  for  the  concentration,  storage,  or  burial  of 
radioactive  waste,  which  site  is  occupied  by  the  permittee  or  was 
formerly  under  its  possession,  ownership,  or  control.  The  Environmen¬ 
tal  Protection  Division  of  the  Department  of  Natural  Resources  is 
authorized  to  establish,  by  rule  or  regulation,  the  bonding  requirements 
of  permittees  by  range  of  monetary  amounts.  In  establishing  such 
requirements,  the  director  of  the  Environmental  Protection  Division 
shall  give  due  consideration  to  the  probable  extent  of  contamination, 
the  amount  of  possible  property  damage,  the  costs  of  removal  and 
disposal  of  sources  of  radiation  used  by  the  permittee,  and  the  costs  of 
reclamation  of  the  property  in  the  event  of  abandonment,  insolvency,  or 
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other  inability  of  the  permittee  to  perform  such  services  to  the  satis¬ 
faction  of  the  director.  The  director  shall  have  authority  upon  finding 
that  conditions  under  this  Code  section  have  not  been  met  or  when  he 
determines  that  an  imminent  hazard  to  the  public  health  and  welfare 
exists  to  require  forfeiture  of  bond  and  use  the  money  therefrom  to  take 
any  action  deemed  necessary  to  protect  the  public  health  and  welfare. 
A  permittee  who  abandons  a  site  or  facility  without  taking  the  required 
actions  to  meet  the  requirements  of  the  director  of  the  Environmental 
Protection  Division  of  the  Department  of  Natural  Resources  shall  be 
guilty  of  a  misdemeanor.  Any  bonding  or  financial  protection  require¬ 
ments  established  by  the  director  pursuant  to  this  Code  section  shall 
not  apply  to  the  state,  or  any  agency  of  the  state,  or  to  the  storage  of 
spent  fuel  possessed  under  10  CFR  Part  50  or  Part  70,  which  fuel  was 
generated  at  an  electric  generating  utilization  facility  and  which  is 
stored  at  such  utilization  facility  in  facilities  licensed  under  10  CFR 
Part  50  or  at  another  such  in-state  utilization  facility  in  facilities 
licensed  under  10  CFR  Part  50.  (Code  1933,  §  88-1306.1,  enacted  by 
Ga.  L.  1968,  p.  1152,  §  1;  Ga.  L.  1976,  p.  1567,  §  6;  Ga.  L.  1979,  p.  1059, 
§  2;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  1990,  p.  711,  §  1.) 

Cross  references.  —  Hazardous  waste 
management,  §  12-8-60  et  seq. 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  6 1C  Am.  Jur.  2d,  Pol¬ 
lution  Control,  §§  676,  1469  et  seq. 

31-13-8.  Licensing  users  of  by-product,  source,  and  special  nu¬ 
clear  materials  as  sources  of  ionizing  radiation. 

(a)  The  Governor,  on  behalf  of  this  state,  is  authorized  to  enter  into 
agreements  with  the  federal  government  providing  for  discontinuance 
of  certain  responsibilities  of  the  federal  government  with  respect  to 
sources  of  ionizing  radiation  and  the  assumption  of  such  responsibili¬ 
ties  by  this  state. 

(b)  Upon  the  signing  of  the  contract  as  provided  in  subsection  (a)  of 
this  Code  section,  the  Department  of  Natural  Resources  shall  provide 
by  rule  or  regulation  for  general  or  specific  licensing  of  persons  to  use, 
manufacture,  produce,  transport,  transfer,  receive,  acquire,  own,  or 
possess  by-product,  source,  or  special  nuclear  materials  or  devices, 
installations,  or  equipment  utilizing  such  materials.  Such  rule  or 
regulation  shall  provide  for  amendment,  suspension,  or  revocation  of 
licenses.  Each  application  for  a  specific  license  shall  be  in  writing  on 
forms  prescribed  and  furnished  by  the  Department  of  Natural  Re¬ 
sources  and  shall  state  such  information  and  be  accompanied  by  such 
documents,  including,  but  not  limited  to,  plans,  specifications,  and 
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reports  for  new  construction  or  material  alterations,  as  the  Department 
of  Natural  Resources  may  determine  to  be  reasonable  and  necessary  to 
decide  the  qualifications  of  the  applicant  to  protect  the  public  health 
and  safety.  The  Department  of  Natural  Resources  may  require  any 
applications  or  statements  to  be  made  under  oath  or  affirmation.  Each 
license  shall  be  in  such  form  and  contain  such  terms  and  conditions  as 
the  Department  of  Natural  Resources  may  deem  necessary.  No  license 
issued  under  the  authority  of  this  chapter  and  no  right  to  possess  or 
utilize  sources  of  ionizing  radiation  granted  by  any  license  shall  be 
assigned  or  in  any  manner  disposed  of;  and  the  terms  and  conditions  of 
all  licenses  shall  be  subject  to  amendment,  revision,  or  modification  by 
rules,  regulations,  or  orders  issued  in  accordance  with  this  chapter. 
(Code  1933,  §  88-1307,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1976, 
p.  1567,  §  7;  Ga.  L.  1988,  p.  1670,  §  3;  Ga.  L.  1990,  p.  711,  §  1.) 

31-13-8.1.  General  or  specific  licensing  for  use,  manufacture, 
transport,  transactions  in,  and  possession  of  radioac¬ 
tive  material. 

The  Department  of  Natural  Resources  shall  establish,  manage,  and 
administer  a  program  for  the  general  or  specific  licensing  of  persons  to 
use,  manufacture,  produce,  transport,  transfer,  receive,  acquire,  own,  or 
possess  radioactive  material  including  by-product,  source,  or  special 
nuclear  materials  or  devices,  installations,  or  equipment  utilizing  such 
materials,  including  the  promulgation  of  such  rules  and  regulations  as 
the  Board  of  Natural  Resources  may  deem  necessary  to  implement  and 
enforce  the  program.  Such  rules  or  regulations  shall  provide  for 
amendment,  suspension,  or  revocation  of  licenses.  Each  application  for 
a  specific  license  shall  be  in  writing  on  forms  prescribed  and  furnished 
by  the  Department  of  Natural  Resources  and  shall  state  such  informa¬ 
tion  and  be  accompanied  by  such  documents,  including,  but  not  limited 
to,  plans,  specifications,  and  reports  for  new  construction  or  material 
alterations,  as  the  Department  of  Natural  Resources  may  determine  to 
be  reasonable  and  necessary  to  decide  the  qualifications  of  the  applicant 
to  protect  the  public  health  and  safety.  The  Department  of  Natural 
Resources  may  require  any  applications  or  statements  to  be  made 
under  oath  or  affirmation.  Each  license  shall  be  in  such  form  and 
contain  such  terms  and  conditions  as  the  Department  of  Natural 
Resources  may  deem  necessary.  No  license  issued  under  the  authority 
of  this  chapter  and  no  right  to  possess  or  utilize  sources  of  ionizing 
radiation  granted  by  any  license  shall  be  assigned  or  in  any  manner 
disposed  of;  and  the  terms  and  conditions  of  all  licenses  shall  be  subject 
to  amendment,  revision,  or  modification  by  rules,  regulations,  or  orders 
issued  in  accordance  with  this  chapter.  (Code  1981,  §  31-13-8.1,  en¬ 
acted  by  Ga.  L.  1988,  p.  1670,  §  4;  Ga.  L.  1990,  p.  711,  §  1.) 
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31-13-8.2.  Licensing  of  diagnostic  and  therapeutic  medical  uses 
of  radioactive  materials. 

The  Department  of  Community  Health  is  authorized  to  provide  by 
rule  or  regulation  for  the  registration  and  periodic  renewal  of  registra¬ 
tion  of  persons  to  sell,  distribute,  assemble,  use,  manufacture,  produce, 
transport,  transfer,  receive,  acquire,  own,  or  possess  radiation  generat¬ 
ing  equipment.  Such  rule  or  regulation  shall  provide  for  suspension  or 
revocation  of  registration.  Each  application  for  registration  shall  be  in 
writing  on  forms  prescribed  and  furnished  by  the  Department  of 
Community  Health  and  shall  state  such  information  and  be  accompa¬ 
nied  by  such  documents,  including,  but  not  limited  to,  plans,  specifica¬ 
tions,  and  reports  for  new  construction  or  material  alterations,  as  the 
Department  of  Community  Health  may  determine  to  be  reasonable  and 
necessary  to  decide  the  qualifications  of  the  applicant  to  protect  the 
public  health  and  safety.  The  Department  of  Community  Health  may 
require  any  applications  or  statements  to  be  made  under  oath  or 
affirmation.  No  registration  issued  under  the  authority  of  this  chapter 
and  no  right  to  possess  or  utilize  radiation  generating  equipment 
granted  by  any  registration  shall  be  assigned  or  in  any  manner 
disposed  of  without  prior  notification  to  the  Department  of  Community 
Health.  (Code  1981,  §  31-13-8.3,  enacted  by  Ga.  L.  1988,  p.  1670,  §  4; 
Code  1981,  §  31-13-8.2,  as  redesignated  by  Ga.  L.  1990,  p.  711,  §  1;  Ga. 
L.  2009,  p.  453,  §  1-4/HB  228.) 

Editor’s  notes.  —  Ga.  L.  1990,  p.  711,  medical  uses  of  radioactive  materials, 

§  1,  effective  April  4,  1990,  repealed  for-  which  was  based  on  Ga.  L.  1988,  p.  1670, 
mer  Code  Section  31-13-8.2,  concerning  §  4. 
licensing  of  diagnostic  and  therapeutic 

31-13-9.  Records  of  use  of  radiation  sources  and  exposure  of 
employees  to  radiation. 

(a)  The  Department  of  Community  Health  and  the  Department  of 
Natural  Resources  are  authorized  to  require,  in  accordance  with 
applicable  provisions  of  this  chapter,  each  person  who  possesses  or  uses 
a  source  of  radiation  (1)  to  maintain  appropriate  records  relating  to  its 
receipt,  storage,  use,  transfer,  or  disposal  and  to  maintain  such  other 
records  as  the  Department  of  Community  Health  or  the  Department  of 
Natural  Resources,  as  is  applicable,  may  require,  subject  to  such 
exemptions  as  may  be  provided  by  rules  and  regulations;  and  (2)  to 
maintain  appropriate  records  showing  the  radiation  exposure  of  all 
individuals  for  whom  personnel  monitoring  may  be  required  by  the 
Department  of  Community  Health  or  the  Department  of  Natural 
Resources,  as  is  applicable,  subject  to  such  exemptions  as  may  be 
provided  by  rules  and  regulations.  Copies  of  all  records  required  to  be 
kept  by  this  subsection  shall  be  submitted  to  the  Department  of 
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Community  Health  or  the  Department  of  Natural  Resources,  as  is 
appropriate,  or  the  duly  authorized  agents  of  such  department  upon 
request. 

(b)  The  Department  of  Community  Health  and  the  Department  of 
Natural  Resources  are  authorized  to  require,  in  accordance  with 
applicable  provisions  of  this  chapter,  any  person  possessing  or  using  a 
source  of  radiation  to  furnish,  at  the  request  of  any  employee  for  whom 
personnel  monitoring  is  required,  a  copy  of  such  employee’s  personal 
exposure  record  annually,  upon  termination  of  employment,  and  at  any 
time  such  employee  has  received  excessive  exposure.  (Code  1933, 
§  88-1309,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1990,  p.  711,  §  1; 
Ga.  L.  2009,  p.  453,  §  1-4/HB  228.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Department  authorized  to  require  firms  licensed  under  the  Georgia  Radia- 
licensees  to  notify  employees  of  ex-  tion  Control  Act  to  notify  an  employee  in 
cessive  radiation  exposure.  —  Ample  writing  when  the  employee  has  received 
statutory  authority  exists  for  Department  radiation  exposure  in  excess  of  prescribed 
of  Public  Health  (now  Department  of  Hu-  limits.  1968  Op.  Att’y  Gen.  No.  68-299. 
man  Resources)  to  require  persons  or 

31-13-10.  Suspension,  revocation,  and  amendment  of  license  or 
registration;  emergency  orders;  review. 

(a)  The  Department  of  Natural  Resources  may  refuse  to  grant  a 
license  as  provided  in  Code  Section  31-13-8  or  31-13-8.1  and  the 
Department  of  Community  Health  may  refuse  to  register  radiation 
generating  equipment  as  provided  in  Code  Section  31-13-8.2  to  any 
applicant  who  does  not  possess  the  applicable  requirements  or  qualifi¬ 
cations  which  the  Department  of  Natural  Resources  or  the  Department 
of  Community  Health,  as  applicable,  may  prescribe  in  rules  and 
regulations.  The  Department  of  Natural  Resources  or  the  Department 
of  Community  Health  may  suspend,  revoke,  or  amend  any  license  or 
registration,  respectively,  in  the  event  the  person  to  whom  such  license 
or  registration  was  granted  violates  any  of  the  rules  and  regulations  of 
the  Department  of  Natural  Resources  or  the  Department  of  Community 
Health,  whichever  is  applicable,  or  ceases  or  fails  to  have  the  reason¬ 
able  facilities  prescribed  by  the  Department  of  Natural  Resources  or  the 
Department  of  Community  Health,  provided  that,  before  any  order  is 
entered  denying  an  application  for  a  license  or  registration  or  suspend¬ 
ing,  revoking,  or  amending  a  license  or  registration  previously  granted, 
the  applicant  or  person  to  whom  such  license  or  registration  was 
granted  shall  be  given  notice  and  granted  a  hearing  as  provided  in 
Article  1  of  Chapter  5  of  this  title. 

(b)  Whenever  the  Department  of  Natural  Resources  or  the  Depart¬ 
ment  of  Community  Health  finds  that  an  emergency  exists  involving 
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any  licensee  or  registrant  requiring  immediate  action  to  protect  the 
public  health  and  safety,  the  Department  of  Natural  Resources  or  the 
Department  of  Community  Health,  as  is  appropriate,  may,  without 
notice  or  hearing,  issue  an  order  reciting  the  existence  of  such  emer¬ 
gency  and  requiring  that  such  action  be  taken  as  is  necessary  to  meet 
the  emergency.  Notwithstanding  any  provisions  of  this  chapter,  such 
order  shall  be  effective  immediately.  Any  person  to  whom  such  order  is 
directed  shall  comply  therewith  immediately  but  on  application  to  the 
Department  of  Natural  Resources  or  the  Department  of  Community 
Health,  as  is  appropriate,  shall  be  afforded  a  hearing  within  ten  days. 
On  the  basis  of  such  hearing,  the  emergency  order  shall  be  continued, 
modified,  or  revoked  within  30  days  after  such  hearing,  as  the  Depart¬ 
ment  of  Natural  Resources  or  the  Department  of  Community  Health,  as 
is  appropriate,  may  deem  appropriate  under  the  evidence. 

(c)  Any  applicant  or  person  to  whom  a  license  or  registration  was 
granted  who  is  aggrieved  by  any  order  of  the  Department  of  Natural 
Resources  or  the  Department  of  Community  Health  or  the  duly  autho¬ 
rized  agent  of  such  department  denying  any  such  application  or 
suspending,  revoking,  or  amending  such  license  or  registration  may  file 
a  hearing  request  with  the  appropriate  agency  to  contest  such  action 
pursuant  to  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act.”  (Code  1933,  §  88-1310,  enacted  by  Ga.  L.  1964,  p.  499, 
§  1;  Ga.  L.  1988,  p.  1670,  §  5;  Ga.  L.  1990,  p.  711,  §  1;  Ga.  L.  2009,  p. 
453,  §  1-4/HB  228.) 

Code  Commission  notes.  —  Pursuant  tion  changes  were  made  at  the  end  of 
to  Code  Section  28-9-5,  in  1988,  punctua-  subsection  (c). 

31-13-11.  Impounding  and  condemnation  of  radiation  generat¬ 
ing  equipment  and  radioactive  materials. 

(a)  In  the  event  of  an  emergency,  the  Department  of  Community 
Health  shall  have  the  authority  to  impound  or  order  the  impounding  of 
radiation  generating  equipment  in  the  possession  of  any  person  who  is 
not  equipped  to  observe  or  fails  to  observe  the  provisions  of  this  chapter 
or  any  rules  or  regulations  issued  pursuant  to  this  chapter. 

(b)  The  Department  of  Community  Health  may  release  such  radia¬ 
tion  generating  equipment  to  the  owner  thereof  upon  terms  and 
conditions  in  accordance  with  this  chapter  and  rules  and  regulations 
adopted  pursuant  to  this  chapter  or  may  bring  an  action  in  the 
appropriate  superior  court  for  an  order  condemning  such  radiation 
generating  equipment  and  providing  for  its  destruction  or  other  dispo¬ 
sition  so  as  to  protect  the  public  health  and  safety. 

(c)  In  the  event  of  an  emergency,  the  Department  of  Natural  Re¬ 
sources  shall  have  the  authority  to  impound  or  order  the  impounding  of 
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radioactive  materials  in  the  possession  of  any  person  who  is  not 
equipped  to  observe  or  fails  to  observe  the  provisions  of  this  chapter  or 
any  rules  and  regulations  issued  pursuant  to  this  chapter. 

(d)  The  Department  of  Natural  Resources  may  release  such  radioac¬ 
tive  materials  to  the  owner  thereof  upon  terms  and  conditions  in 
accordance  with  this  chapter  and  rules  and  regulations  adopted  pursu¬ 
ant  to  this  chapter  or  may  bring  an  action  in  the  appropriate  superior 
court  for  an  order  condemning  such  radioactive  materials  and  providing 
for  their  destruction  or  other  disposition  so  as  to  protect  the  public 
health  and  safety.  (Code  1933,  §  88-1311,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Ga.  L.  1973,  p.  920,  §  5;  Ga.  L.  1990,  p.  711,  §  1;  Ga.  L.  2009, 
p.  453,  §  1-4/HB  228.) 

31-13-12.  License  required. 

It  shall  be  unlawful  for  any  person  to  use,  manufacture,  assemble, 
distribute,  produce,  transport,  receive,  acquire,  own,  or  possess  any 
source  of  radiation  required  to  be  licensed  or  registered  under  this 
chapter  unless  licensed  by  or  registered  with  the  Department  of 
Natural  Resources  or  the  Department  of  Community  Health,  respec¬ 
tively,  in  accordance  with  this  chapter  and  rules  and  regulations 
adopted  and  promulgated  pursuant  to  this  chapter.  (Code  1933, 
§  88-1312,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1973,  p.  920,  §  6; 
Code  1981,  §  31-13-14;  Ga.  L.  1988,  p.  1670,  §  6;  Code  1981, 
§  31-13-12,  as  redesignated  by  Ga.  L.  1990,  p.  711,  §  1;  Ga.  L.  2009,  p. 
453,  §  1-4/HB  228.) 

Editor’s  notes.  —  Ga.  L.  1990,  p.  711,  L.  1973,  p.  920,  §  6,  and  redesignated 
§  1,  repealed  former  Code  Section  former  Code  Section  31-13-14  as  present 
31-13-12,  concerning  prohibited  uses  of  Code  Section  31-13-12. 
radiation  sources,  which  was  based  on  Ga. 

31-13-13.  Penalties. 

(a)  Any  person  who  violates  the  provisions  of  Code  Section  31-13-7  or 
any  rule  or  regulation  promulgated  pursuant  to  such  Code  section,  or 
who  violates  the  provisions  of  Code  Section  31-13-12,  or  who  hinders, 
obstructs,  or  otherwise  interferes  with  any  representative  of  the  De¬ 
partment  of  Community  Health  or  the  Department  of  Natural  Re¬ 
sources  in  the  discharge  of  his  official  duties  in  making  inspections  as 
provided  in  Code  Section  31-13-5  or  in  impounding  materials  as 
provided  in  Code  Section  31-13-11  shall  be  guilty  of  a  misdemeanor. 

(b) (1)  Any  person  who: 

(A)  Violates  any  licensing  or  registration  provision  of  this  chap¬ 
ter  or  any  rule,  regulation,  or  order  issued  under  this  chapter  or 
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any  term,  condition,  or  limitation  of  any  license  or  registration 
certificate  under  this  chapter;  or 

(B)  Commits  any  violation  for  which  a  license  or  registration 
certificate  may  be  revoked  under  rules  or  regulations  issued 
pursuant  to  this  chapter 

may  be  subject  to  a  civil  penalty,  to  be  imposed  by  the  Department  of 
Natural  Resources  or  the  Department  of  Community  Health,  as  is 
applicable,  not  to  exceed  $10,000.00.  If  any  violation  is  a  continuing 
one,  each  day  of  such  violation  shall  constitute  a  separate  violation 
for  the  purpose  of  computing  the  applicable  civil  penalty. 

(2)  Whenever  the  Department  of  Community  Health  proposes  to 
subject  a  person  to  the  imposition  of  a  civil  penalty  under  this 
subsection,  it  shall  notify  such  person  in  writing: 

(A)  Setting  forth  the  date,  facts,  and  nature  of  each  act  or 
omission  with  which  the  person  is  charged; 

(B)  Specifically  identifying  the  particular  provision  or  provisions 
of  the  Code  section,  rule,  regulation,  order,  license,  or  registration 
certificate  involved  in  the  violation;  and 

(C)  Advising  of  each  penalty  which  the  Department  of  Commu¬ 
nity  Health  proposes  to  impose  and  its  amount. 

Such  written  notice  shall  be  sent  by  registered  or  certified  mail  or 
statutory  overnight  delivery  by  the  Department  of  Community 
Health  to  the  last  known  address  of  such  person.  The  person  so 
notified  shall  be  granted  an  opportunity  to  show  in  writing,  within 
such  reasonable  period  as  the  Department  of  Community  Health 
shall  by  rule  or  regulation  prescribe,  why  such  penalty  should  not  be 
imposed.  The  notice  shall  also  advise  such  person  that,  upon  failure 
to  pay  the  civil  penalty,  if  any,  subsequently  determined  by  the 
Department  of  Community  Health,  the  penalty  may  be  collected  by 
civil  action.  Any  person  upon  whom  a  civil  penalty  is  imposed  may 
contest  such  action  in  an  administrative  hearing  pursuant  to  Chapter 
13  of  Title  50,  the  “Georgia  Administrative  Procedure  Act.” 

(3)  On  the  request  of  the  Department  of  Community  Health,  the 
Attorney  General  is  authorized  to  institute  a  civil  action  to  collect  a 
penalty  imposed  pursuant  to  this  subsection.  The  Attorney  General 
shall  have  the  exclusive  power  to  compromise,  mitigate,  or  remit  such 
civil  penalties  as  are  referred  to  him  for  collection. 

(4)  All  moneys  collected  from  civil  penalties  shall  be  paid  to  the 
state  for  deposit  in  the  general  fund.  (Code  1933,  §  88-1313,  enacted 
by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1976,  p.  1567,  §  8;  Code  1981, 
§  31-13-15;  Ga.  L.  1984,  p.  1428,  §  1;  Code  1981,  §  31-13-13,  as 
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redesignated  by  Ga.  L.  1990,  p.  711,  §  1;  Ga.  L.  2000,  p.  1589,  §  3; 
Ga.  L.  2009,  p.  453,  §  1-4/HB  228.) 


Editor’s  notes.  —  Ga.  L.  1990,  p.  711, 
§  1,  repealed  former  Code  Section 
31-13-13,  concerning  penalties,  which  was 
based  on  Ga.  L.  1976,  p.  1567,  §  8,  and 
redesignated  former  Code  Section 
31-13-15  as  present  Code  Section 
31-13-13. 


Ga.  L.  2000,  p.  1589,  §  16,  not  codified 
by  the  General  Assembly,  provided  that 
subparagraph  (b)(2)(C)  of  this  Code  sec¬ 
tion  was  applicable  to  notices  delivered  on 
or  after  July  1,  2000. 


31-13-14.  Inspections  and  investigations. 

The  director  or  his  duly  authorized  representatives  shall  have  the 
power  to  enter  at  reasonable  times  upon  any  private  or  public  property 
for  the  purpose  of  inspection  and  investigation  of  conditions  relating  to 
the  handling  of  radioactive  materials  in  the  state.  (Code  1981, 
§  31-13-14,  enacted  by  Ga.  L.  1990,  p.  711,  §  1.) 

Editor’s  notes.  —  Ga.  L.  1990,  p.  711,  31-13-14  as  present  Code  Section 

§  1,  redesignated  former  Code  Section  31-13-12. 

31-13-15.  Investigation  of  apparent  violations;  initiation  of  le¬ 
gal  proceedings. 

The  director  shall  have  the  authority  to  investigate  any  apparent 
violation  of  this  chapter  and  to  take  any  action  authorized  under  this 
chapter  as  he  deems  necessary  and  may  institute  proceedings  of 
mandamus  or  other  proper  legal  proceedings  to  enforce  this  chapter. 
(Code  1981,  §  31-13-15,  enacted  by  Ga.  L.  1990,  p.  711,  §  1.) 

Editor’s  notes.  —  Ga.  L.  1990,  p.  711,  31-13-15  as  present  Code  Section 

§  1,  redesignated  former  Code  Section  31-13-13. 

31-13-16.  Authorization  to  remedy  violation  by  conference,  con¬ 
ciliation,  or  persuasion;  order  to  undertake  corrective 
action. 

Whenever  the  director  has  reason  to  believe  that  a  violation  of  any 
provision  of  this  chapter  or  any  rule  or  regulation  adopted  pursuant  to 
this  chapter  has  occurred,  he  shall  attempt  to  obtain  a  remedy  with  the 
violator  or  violators  by  conference,  conciliation,  or  persuasion.  In  the 
case  of  failure  of  such  conference,  conciliation,  or  persuasion  to  effect  a 
remedy  to  such  violation,  the  director  may  issue  an  order  directed  to 
such  violator  or  violators.  The  order  shall  specify  the  provisions  of  this 
chapter  or  rule  or  regulation  alleged  to  have  been  violated  and  shall 
order  that  necessary  corrective  action  be  taken  within  a  reasonable 
time  to  be  prescribed  in  such  order.  Any  order  issued  by  the  director 
under  this  chapter  shall  be  signed  by  the  director.  Any  such  order  shall 
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become  final  unless  the  person  or  persons  named  therein  request  in 
writing  a  hearing  before  the  director  no  later  than  30  days  after  such 
order  is  served  on  such  person  or  persons.  (Code  1981,  §  31-13-16, 
enacted  by  Ga.  L.  1990,  p.  711,  §  1.) 

31-13-17.  Declaration  of  existence  of  emergency. 

Whenever  the  director  finds  that  an  emergency  exists  requiring 
immediate  action  to  protect  the  public  health,  safety,  or  well-being,  the 
director,  with  the  concurrence  of  the  Governor,  may  issue  an  order 
declaring  the  existence  of  such  an  emergency  and  requiring  that  such 
action  be  taken  to  meet  the  emergency  as  the  director  specifies.  Such 
order  shall  be  effective  immediately.  Any  person  to  whom  such  order  is 
directed  shall  comply  therewith  immediately,  but  on  application  to  the 
director  shall  be  afforded  a  hearing  within  48  hours.  On  the  basis  of 
such  hearing,  the  director  may  continue  such  order  in  effect,  revoke  it, 
or  modify  it.  (Code  1981,  §  31-13-17,  enacted  by  Ga.  L.  1990,  p.  711, 
§  1.) 

31-13-18.  Hearing  on  order  or  notice  of  action. 

Whenever  a  person  is  aggrieved  or  adversely  affected  by  any  action  or 
by  any  order  or  orders  of  the  director,  such  person  may  request  and 
obtain  a  hearing  by  filing  a  petition  with  the  director  within  30  days 
after  service  of  the  order  or  notice  of  action.  Such  hearing  and  any  other 
hearing  under  this  chapter  shall  be  conducted  pursuant  to  Chapter  13 
of  Title  50,  the  “Georgia  Administrative  Procedure  Act.”  (Code  1981, 
§  31-13-18,  enacted  by  Ga.  L.  1990,  p.  711,  §  1.) 

31-13-19.  Judicial  review. 

Any  person  who  has  exhausted  all  administrative  remedies  available 
before  the  director  and  who  is  aggrieved  by  a  final  order  or  action  in  a 
contested  case  is  entitled  to  judicial  review  under  this  chapter.  In  this 
connection,  all  proceedings  for  judicial  review  shall  be  conducted  in 
accordance  with  subsections  (b)  through  (h)  of  Code  Section  50-13-19, 
and  any  party  to  the  proceeding  may  secure  a  review  of  the  final 
judgment  of  the  superior  court  by  appeal  in  the  manner  and  form 
provided  by  law  for  appeals  from  the  superior  courts  to  the  appellate 
courts  of  this  state.  (Code  1981,  §  31-13-19,  enacted  by  Ga.  L.  1990,  p. 
711,  §  1.) 

31-13-20.  Filing  certified  copy  of  unappealed  final  order  or 
affirmed  order. 

The  director  may  file  in  the  superior  court  of  the  county  wherein  the 
person  under  order  resides  or,  if  such  person  is  a  corporation,  in  the 
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county  wherein  the  corporation  maintains  its  principal  place  of  busi¬ 
ness  or,  in  any  case,  in  the  county  wherein  the  violation  occurred  or  in 
which  jurisdiction  is  appropriate  a  certified  copy  of  an  unappealed  final 
order  of  the  director  or  of  a  final  order  of  the  director  affirmed  upon 
appeal  whereupon  such  court  shall  render  judgment  in  accordance 
therewith  and  notify  the  parties.  Such  judgment  shall  have  the  same 
effect  and  all  proceedings  in  relation  thereto  shall  thereafter  be  the 
same  as  though  such  judgment  had  been  rendered  in  an  action  duly 
heard  and  determined  by  such  court.  (Code  1981,  §  31-13-20,  enacted 
by  Ga.  L.  1990,  p.  711,  §  1.) 

31-13-21.  Temporary  or  permanent  injunction;  restraining  or¬ 
der. 

Whenever,  in  the  judgment  of  the  director,  any  person  has  engaged  in 
or  is  about  to  engage  in  any  act  or  practice  which  constitutes  or  will 
constitute  any  violation  of  this  chapter,  the  director  may  apply  to  the 
superior  court  of  the  county  where  such  person  resides  or,  if  such  person 
is  a  nonresident  of  the  state,  to  the  superior  court  of  the  county  where 
such  person  is  engaged  in  or  is  about  to  engage  in  such  act  or  practice 
for  an  order  restraining  and  enjoining  such  act  or  practice.  Upon  a 
showing  by  the  director  that  such  person  has  engaged  in  or  is  about  to 
engage  in  any  such  act  or  practice,  a  temporary  or  permanent  injunc¬ 
tion,  restraining  order,  or  other  order  shall  be  granted  without  the 
necessity  of  showing  lack  of  an  adequate  remedy  at  law.  (Code  1981, 
§  31-13-21,  enacted  by  Ga.  L.  1990,  p.  711,  §  1.) 

31-13-22.  Representation  of  director  in  actions. 

It  shall  be  the  duty  of  the  Attorney  General  or  his  representative  to 
represent  the  director  in  all  actions  in  connection  with  this  chapter. 
(Code  1981,  §  31-13-22,  enacted  by  Ga.  L.  1990,  p.  711,  §  1.) 

Code  Commission  notes.  —  Pursuant  nated  as  Code  Section  33-13-22  in  Ga.  L. 
to  Code  Section  28-9-5,  in  1990,  this  Code  1990,  p.  711,  §  1,  was  renumbered  as 
section,  which  was  inadvertently  desig-  Code  Section  31-13-22. 

31-13-23.  Transfer  of  powers  and  duties  between  Department  of 
Natural  Resources  and  Department  of  Community 
Health. 

The  Governor  shall  have  the  authority  to  transfer  powers  and  duties 
enumerated  in  this  chapter  between  the  Department  of  Natural  Re¬ 
sources  and  the  Department  of  Community  Health  as  he  deems 
appropriate  by  executive  order.  (Code  1981,  §  31-13-23,  enacted  by  Ga. 
L.  1990,  p.  711,  §  1;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228.) 
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31-13-24.  Effect  on  proceedings  commenced  before  April  4, 1990; 

continuation  of  federal  aid  to  agency  receiving  trans¬ 
fer  of  functions. 

This  chapter  shall  not  affect  the  validity  of  any  judicial  or  adminis¬ 
trative  proceeding  pending  or  which  was  commenced  before  April  4, 
1990,  and  any  successor  department  shall  be  substituted  as  the  proper 
party  at  interest.  Furthermore,  upon  the  transfer  of  any  function  under 
this  chapter,  the  agency  assuming  the  transfer  and  performing  the 
function  in  the  future  shall  be  construed  as  a  continuation  of  the 
original  agency  for  the  purpose  of  federal  aid  and  may  continue  to 
receive  any  such  funds  to  carry  out  or  perform  such  functions.  (Code 
1981,  §  31-13-24,  enacted  by  Ga.  L.  1990,  p.  711,  §  1.) 

Code  Commission  notes.  —  Pursuant  date  of  the  applicable  provisions  of  this 
to  Code  Section  28-9-5,  in  1990,  “April  4,  chapter”  in  the  first  sentence. 

1990”  was  substituted  for  “the  effective 

31-13-25.  Rules,  regulations,  agreements,  and  contracts  for¬ 
merly  under  Department  of  Human  Resources  (now 
known  as  the  Department  of  Community  Health  for 
these  purposes). 

All  rules  and  regulations,  agreements,  contracts,  or  other  instru¬ 
ments  which  involve  radioactive  materials  heretofore  under  the  juris¬ 
diction  of  the  Department  of  Human  Resources  (now  known  as  the 
Department  of  Community  Health  for  these  purposes)  will,  by  opera¬ 
tion  of  law,  be  assumed  by  the  Department  of  Natural  Resources  on 
April  4,  1990.  (Code  1981,  §  31-13-25,  enacted  by  Ga.  L.  1990,  p.  711, 
§  1;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  2009,  p.  453,  §  1-38/HB  228.) 
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Enforcement  of  rules  and  regu¬ 
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ted  person  from  hospital  or  fa¬ 
cility. 

Applicability  of  commitment 
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rules  and  regulations  of  de¬ 
partment. 

Order  directing  compliance 
with  plan  of  evaluation  or  out¬ 
patient  treatment;  contempt. 
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Cross  references.  —  Designation  of 
department  as  agency  responsible  for  su¬ 
pervision  and  administrative  control  of 
state  hospitals  for  treatment  of  tubercular 
patients,  §  37-1-21. 

Administrative  rules  and  regula¬ 
tions.  —  Tuberculosis  control,  Official 
Compilation  of  the  Rules  and  Regulations 


of  the  State  of  Georgia,  Department  of 
Human  Resources  (now  the  Department 
of  Community  Health  for  these  purposes), 
Public  Health,  Chapter  290-5-16. 

Law  reviews.  —  For  note  on  1995 
amendments  and  enactments  of  Code  sec¬ 
tions  in  this  chapter,  see  12  Ga.  St.  U.L. 
Rev.  247  (1995). 


31-14-1.  “Active  tuberculosis”  defined;  declaration  of  policy. 


(a)  As  used  in  this  chapter,  the  term  “active  tuberculosis”  means  a 
diagnosis  demonstrated  by  clinical,  bacteriologic,  or  diagnostic  imaging 
evidence,  or  a  combination  thereof.  Persons  who  have  been  diagnosed 
as  having  active  tuberculosis  and  have  not  completed  a  course  of 
antituberculosis  treatment  are  still  considered  to  have  active  tubercu¬ 
losis  and  may  be  infectious. 

(b)  Active  tuberculosis  is  declared  to  be  dangerous  to  the  public 
health.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  348,  §  1;  Code  1933,  §  88-701, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  2005,  p.  1513,  §  1/SB  56.) 
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31-14-2.  Petition  for  commitment. 

When  the  county  board  of  health  or  the  Department  of  Public  Health 
has  evidence  that  any  person  has  active  tuberculosis  and  is  violating 
the  rules  and  regulations  promulgated  by  the  department  or  the  orders 
issued  by  the  county  board  of  health  and  thereby  presents  a  substantial 
risk  of  exposing  other  persons  to  an  imminent  danger  of  infection,  after 
having  been  directed  by  the  county  board  of  health  or  the  department 
to  comply  with  such  rules,  regulations,  or  orders,  the  county  board  of 
health  or  the  department  shall  institute  proceedings  by  petition  for 
commitment,  returnable  to  the  superior  court  of  the  county  wherein 
such  person  resides  or,  if  such  person  is  a  nonresident  or  has  no  fixed 
place  of  abode,  in  the  county  wherein  such  person  may  be  found.  The 
petition  executed  under  oath  shall  state  the  specific  evidence  support¬ 
ing  the  allegations,  that  the  evidence  has  existed  within  the  preceding 
30  days,  that  the  person  named  therein  has  active  tuberculosis  and  is 
violating  the  rules  and  regulations  of  the  department  or  the  orders  of 
the  county  board  of  health  and  presents  a  substantial  risk  of  exposing 
other  persons  to  an  imminent  danger  of  infection,  after  having  been 
directed  by  the  county  board  of  health  or  department  to  comply  with 
such  rules,  regulations,  or  orders,  and  that  the  public  health  requires 
commitment  of  the  person  named  therein.  The  petition  must  be 
accompanied  by  a  certificate  of  a  physician  stating  that  the  physician 
knows  or  suspects  that  the  person  named  therein  may  have  active 
tuberculosis,  the  evidence  which  forms  the  basis  of  this  opinion,  and 
whether  a  full  evaluation  of  the  person  is  necessary.  (Ga.  L.  1953, 
Nov.-Dee.  Sess.,  p.  348,  §  4;  Code  1933,  §  88-704,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Ga.  L.  1995,  p.  1231,  §  1;  Ga.  L.  2005,  p.  1513,  §  1/SB 
56;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB 
214.) 


The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  the  first  sentence  of  this  Code 
section. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Involuntary  commitment  of  one 
with  infectious  tuberculosis  who  be¬ 
comes  intoxicated.  —  If  a  person  with 
infectious  tuberculosis  becomes  intoxi¬ 
cated  it  is  possible  that  the  person’s  be¬ 


havior  might  subject  the  person  to  invol¬ 
untary  commitment,  but  only  if  the  person 
is  conducting  oneself  so  as  to  expose  other 
persons.  1972  Op.  Att’y  Gen.  No.  U72-106. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C. J.S.,  Health  and  Envi- 
§§  53  et  seq.,  64  et  seq.  ronment,  §§  28  et  seq.,  46. 

31-14-3.  Hearing  on  petition;  notice;  physical  examination; 
court  costs;  attorney’s  fee;  conduct  of  hearing. 

(a)  Immediately  upon  the  filing  of  a  petition  pursuant  to  Code 
Section  31-14-2,  the  judge  of  the  superior  court  shall  set  the  matter  for 
a  full  and  fair  hearing  on  the  petition.  Such  hearing  shall  be  held  no 
sooner  than  seven  days  and  no  later  than  12  days,  excluding  Saturdays, 
Sundays,  and  holidays,  subsequent  to  the  time  of  filing  of  the  petition. 
The  court  shall  serve  personal  notice  of  the  hearing  upon  the  person 
named  in  the  petition  and  upon  the  petitioner.  The  notice  required  by 
this  Code  section  shall  include  the  time  and  place  of  the  hearing;  notice 
of  the  person’s  right  to  counsel,  that  the  person  may  apply  for  court 
appointed  counsel  if  the  person  cannot  afford  counsel,  and  that  the 
court  will  appoint  counsel  unless  the  person  indicates  in  writing  that  he 
or  she  does  not  wish  to  be  represented  by  counsel;  and  notice  that  the 
person  may  waive  his  or  her  rights  to  a  hearing  under  this  Code  section. 
A  copy  of  the  petition  and  physician’s  certificate  filed  under  Code 
Section  31-14-2  shall  be  attached  to  the  notice.  The  judge  shall,  where 
prayed  for  in  the  petition,  provide  for  the  examination  of  the  person 
named  therein  by  a  physician  licensed  under  Chapter  34  of  Title  43, 
which  examination  shall  include  sputum  examinations  by  a  laboratory 
approved  by  the  department  and  a  recent  chest  X-ray  of  good  diagnostic 
quality  interpreted  by  a  physician  licensed  to  practice  under  Chapter  34 
of  Title  43,  as  a  part  of  the  order  setting  the  matter  for  hearing;  the 
order  shall  require  the  person  or  persons  named  therein  to  make  such 
examination.  Any  X-ray  and  accompanying  report  or  any  written  report 
as  to  a  sputum  examination  shall  be  admissible  as  evidence  without  the 
necessity  of  the  personal  testimony  of  the  person  or  persons  making 
such  examination  and  report.  A  physician  may  rely  upon  this  evidence 
as  the  basis  for  the  diagnosis  of  active  tuberculosis  and  the  defendant 
may  offer  opposing  evidence  on  this  issue  by  testimony  or  otherwise.  All 
court  costs  incurred  in  proceedings  under  this  chapter,  including  costs 
of  examinations  required  by  order  of  court  but  excluding  any  examina¬ 
tions  procured  by  the  person  named  in  the  petition,  shall  be  borne  by 
the  county  wherein  the  proceedings  are  brought.  The  fee  to  be  paid  to  an 
attorney  appointed  under  this  Code  section  to  represent  a  person  who 
cannot  afford  counsel  shall  be  paid  by  the  county  board  of  health 
instituting  proceedings  for  commitment. 

(b)  A  full  and  fair  hearing  shall  mean  a  proceeding  before  a  hearing 
examiner  under  Code  Section  31-14-8.1  or  before  the  superior  court  in 
a  proceeding  under  subsection  (a)  of  this  Code  section.  The  hearing  may 
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be  held  in  a  regular  court  room  or  in  an  informal  setting,  in  the 
discretion  of  the  hearing  examiner  or  the  court,  but  the  hearing  shall  be 
recorded  electronically  or  by  a  qualified  court  reporter.  The  person 
named  as  defendant  shall  be  provided  with  the  opportunity  for  the 
assistance  of  counsel.  If  the  defendant  cannot  afford  counsel,  the  court 
shall  appoint  counsel  for  the  defendant  or  the  hearing  examiner  shall 
request  that  the  court  appoint  such  counsel;  provided,  however,  that  the 
defendant  shall  have  the  right  to  refuse  in  writing  appointment  of 
counsel.  Both  parties  shall  have  the  right  to  confront  and  cross-examine 
witnesses,  to  offer  evidence,  and  to  subpoena  witnesses.  Both  parties 
shall  have  the  right  to  require  testimony  before  the  hearing  examiner  or 
in  court  in  person  or  by  deposition  from  any  physician  upon  whose 
evaluation  the  decision  of  the  hearing  examiner  or  the  court  may  rest. 
The  hearing  examiner  and  the  court  shall  apply  the  rules  of  evidence 
applicable  in  civil  cases,  except  as  otherwise  provided  for  in  this 
chapter.  The  burden  of  proof  shall  be  upon  the  party  seeking  commit¬ 
ment  of  the  defendant.  The  standard  of  proof  shall  be  by  clear  and 
convincing  evidence.  At  the  request  of  the  defendant,  the  public  may  be 
excluded  from  the  hearing.  The  defendant  may  waive  his  or  her  right  to 
be  present  at  the  hearing.  The  reason  for  the  action  of  the  court  or  the 
hearing  examiner  in  excluding  the  public  or  permitting  the  hearing  to 
proceed  in  the  defendant’s  absence  shall  be  reflected  in  the  record.  (Ga. 
L.  1953,  Nov.-Dee.  Sess.,  p.  348,  §  5;  Code  1933,  §  88-705,  enacted  by 
Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1985,  p.  620,  §  1;  Ga.  L.  1995,  p.  1231, 
§  1;  Ga.  L.  2005,  p.  1513,  §  1/SB  56.) 

31-14-4.  Service  of  copy  of  petition  and  order;  penalty  for  fail¬ 
ure  to  comply. 

A  copy  of  the  petition  and  order  shall  be  served  on  the  person  named 
in  the  petition.  Any  failure  of  such  person  to  comply  with  the  order  or 
with  the  notice  by  the  persons  appointed  therein  to  make  examination 
shall  be  enforceable  by  attachment  for  contempt.  (Ga.  L.  1953, 
Nov.-Dee.  Sess.,  p.  348,  §  7;  Code  1933,  §  88-707,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Ga.  L.  2005,  p.  1513,  §  1/SB  56.) 

31-14-5.  Circumstances  allowing  custody  pending  hearing. 

Where  a  danger  exists  that  the  person  named  in  the  petition  may 
abscond  or  conceal  himself  or  herself  or  where  the  person  is  conducting 
himself  or  herself  so  as  to  present  a  substantial  risk  of  exposing  other 
persons  to  an  imminent  danger  of  infection,  the  court  may,  as  a  part  of 
the  order  made  pursuant  to  Code  Section  31-14-3,  direct  the  sheriff  or 
the  sheriff’s  deputies  to  take  such  person  into  custody  pending  hearing 
and  impose  such  confinement  as  will  not  endanger  other  persons.  An 
affidavit  shall  be  attached  to  the  petition  containing  the  specific  facts 
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supporting  the  need  for  custody  pending  hearing.  (Ga.  L.  1953, 
Nov. -Dec.  Sess.,  p.  348,  §  6;  Code  1933,  §  88-706,  enacted  by  Ga.  L. 
1964,  p.  499,  §  l;Ga.L.  1995,  p.  1231,  §  2;  Ga.  L.  2005,  p.  1513,  §  1/SB 
56.) 


31-14-6.  Report  of  persons  making  examination;  service  of  cop¬ 
ies. 

The  person  or  persons  appointed  by  the  order  to  make  the  examina¬ 
tion  shall  file  a  report  thereof,  in  triplicate,  in  the  court  wherein  the 
proceeding  is  pending.  The  clerk  of  the  superior  court  shall  forthwith 
make  service  of  one  copy  on  the  agency  instituting  the  proceeding  and 
one  copy  on  the  party  named  as  defendant  therein  and  the  defendant’s 
attorney,  which  service  shall  be  personal  or  by  certified  mail  or 
statutory  overnight  delivery.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  348,  §  8; 
Code  1933,  §  88-708,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1995, 
p.  1231,  §  2;  Ga.  L.  2000,  p.  1589,  §  3;  Ga.  L.  2005,  p.  1513,  §  1/SB  56.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  was  applicable  to  notices  delivered  on  or 
§  16,  not  codified  by  the  General  Assem-  after  July  1,  2000. 
bly,  provided  that  the  2000  amendment 

31-14-7.  Results  of  hearing;  commitment  to  hospital  or  facility; 

dismissal  of  petition  and  release  from  custody;  costs  of 
transportation;  review  of  commitment  order. 

(a)  Upon  the  hearing  set  in  the  order,  if  the  court  finds  that  the 
person  has  active  tuberculosis,  is  violating  the  rules  and  regulations 
promulgated  by  the  department  or  the  orders  issued  by  the  county 
board  of  health  after  having  been  directed  by  the  county  board  of  health 
or  the  department  to  comply  with  such  rules,  regulations,  or  orders, 
presents  a  substantial  risk  of  exposing  other  persons  to  an  imminent 
danger  of  infection,  and  there  is  no  less  restrictive  available  alternative 
to  involuntary  treatment  at  a  hospital  or  facility  approved  by  the 
department  for  the  care  of  tubercular  patients,  then  the  court  shall 
issue  an  order  committing  the  defendant  to  the  custody  of  the  sheriff  of 
the  county  or  the  sheriff’s  deputies  to  be  delivered  to  the  designated 
hospital  or  facility,  where  the  defendant  shall  be  admitted  for  care  and 
treatment  not  to  exceed  two  years.  If  the  court  does  not  find  that  the 
above  standards  are  met,  then  the  court  shall  dismiss  the  petition  and 
the  defendant  shall  be  released  from  custody  if  taken  into  custody 
pursuant  to  Code  Section  31-14-5.  The  costs  of  transporting  such  person 
to  the  hospital  or  facility  shall  be  paid  out  of  county  funds. 

(b)  An  order  for  commitment  shall  be  subject  to  review  at  the 
instance  of  either  party  by  appeal.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  348, 
§§  9,  10;  Code  1933,  §§  88-709,  88-710,  enacted  by  Ga.  L.  1964,  p.  499, 
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§  1;  Ga.  L.  1985,  p.  620,  §  2;  Ga.  L.  1995,  p.  1231,  §  2;  Ga.  L.  2005,  p. 
1513,  §  1/SB  56.) 

Code  Commission  notes.  —  Pursuant  the  middle  of  the  first  sentence  of  subsec- 
to  Code  Section  28-9-5,  in  1995,  a  comma  tion  (a), 
was  inserted  following  “regulations”  near 

31-14-8.  Period  of  confinement  of  patients  committed  under 
chapter. 

Upon  commitment  the  patient  shall  be  confined  in  a  hospital  or 
facility  approved  by  the  department  for  the  care  of  tubercular  patients 
for  a  period  not  to  exceed  two  years  unless,  before  the  expiration  of  such 
two-year  period,  the  designated  responsible  physician  of  the  tuberculo¬ 
sis  inpatient  unit  determines  that  the  following  conditions  no  longer 
exist: 

(1)  The  patient  has  active  tuberculosis;  or 

(2)  The  patient  has  active  tuberculosis  and  there  is  a  substantial 
likelihood  of  future  noncompliance  with  a  proposed  treatment  plan 
which  will  predictably  lead  to  the  development  of  infectious 
drug-resistant  tuberculosis.  The  likelihood  of  noncompliance  must  be 
based  upon  a  history  of  noncompliance  with  treatment;  provided, 
however,  that  short  emergency  leaves  in  the  event  of  death  or  critical 
illness  in  the  family  or  short  therapeutic  leaves  may  be  granted  under 
conditions  which  would  not  adversely  affect  the  public  health  and  in 
accordance  with  rules  and  regulations  established  by  the  depart¬ 
ment.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  348,  §  11;  Ga.  L.  1957,  p.  271, 
§  1;  Code  1933,  §  88-711,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L. 
1985,  p.  620,  §  3;  Ga.  L.  1995,  p.  1231,  §  2;  Ga.  L.  2005,  p.  1513, 
§  1/SB  56.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§§  53  et  seq.,  64  et  seq.  ronment,  §§  28  et  seq.,  46. 

31-14-8.1.  Continuation  of  confinement  of  patient;  report  re¬ 
quired;  hearing. 

(a)  If  it  is  necessary  to  continue  confinement  of  a  committed  patient 
beyond  a  period  of  two  years  ordered  by  a  court  or  hearing  examiner  or 
authorized  under  subsection  (d)  of  this  Code  section,  the  designated 
responsible  physician  of  the  tuberculosis  inpatient  unit  shall  review 
and  update  the  patient’s  treatment  plan  and  shall  prepare  a  report 
giving  evidence  of  the  necessity  of  such  continued  confinement.  The 
report  shall  be  prepared  so  as  to  allow  sufficient  time  for  the  hearing 
authorized  by  this  Code  section  to  be  conducted  before  the  expiration  of 
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the  two-year  period  of  confinement.  The  report  shall  specify  that,  based 
upon  clinical  or  X-ray  evidence: 

(1)  The  patient  is  a  person  having  active  tuberculosis  requiring 
continued  commitment;  or 

(2)  The  patient  is  a  person  having  active  tuberculosis  with  a 
substantial  likelihood  of  future  noncompliance  with  a  proposed 
treatment  plan  which  will  predictably  lead  to  the  development  of 
infectious  drug- resistant  tuberculosis.  The  likelihood  of  noncompli¬ 
ance  must  be  based  upon  a  history  of  noncompliance  with  treatment. 

(b)  Such  report  shall  be  filed  in  the  patient’s  medical  record.  A  copy 
of  the  report  shall  be  personally  served  on  the  patient  along  with  a 
statement  that  the  patient  may,  within  15  days  after  service  of  the 
report,  file  a  request  for  a  hearing  to  be  conducted  in  accordance  with 
the  procedure  for  contested  cases  under  Chapter  13  of  Title  50,  the 
‘Georgia  Administrative  Procedure  Act,’  except  as  otherwise  provided  in 
this  chapter,  that  the  patient  has  a  right  to  counsel  at  the  hearing,  that 
the  patient  may  apply  immediately  to  the  superior  court  in  the  county 
where  the  committed  patient  is  confined  to  have  counsel  appointed  if 
the  patient  cannot  afford  counsel,  and  that  the  court  will  appoint 
counsel  for  the  patient  unless  the  patient  indicates  in  writing  that  he  or 
she  does  not  desire  to  be  represented  by  counsel  or  has  made  his  or  her 
own  arrangements  for  counsel.  Payment  for  such  court  appointed 
representation  shall  be  made  by  the  department.  The  hearing  may  be 
continued  as  necessary  to  allow  the  appointment  of  counsel. 

(c)  If  a  hearing  is  requested  within  15  days  of  service  of  the  report  on 
the  patient,  the  hearing  examiner  shall  set  a  time  and  place  for  the 
hearing  to  be  held  within  15  days  of  the  time  the  hearing  examiner 
receives  the  request.  The  hearing  examiner  may  set  a  hearing  if  a 
request  is  made  later  than  15  days  after  service  of  the  report  if  good 
cause  is  shown  for  the  delay  in  making  the  request.  Notice  of  the 
hearing  shall  be  personally  served  on  the  patient,  the  hospital  or 
facility,  and,  when  appropriate,  on  counsel  for  the  patient.  Such  hearing 
shall  be  a  full  and  fair  hearing,  as  described  in  Code  Section  31-14-3, 
before  a  hearing  examiner.  After  such  hearing,  the  hearing  examiner 
may  issue  any  order  which  the  court  is  authorized  to  issue  under  Code 
Section  31-14-7. 

(d)  If  a  hearing  is  not  requested  within  15  days  of  service  of  the 
report  on  the  patient,  the  department  shall  be  authorized  to  continue 
confinement  of  the  patient  for  an  additional  period  not  to  exceed  six 
months.  (Code  1981,  §  31-14-8.1,  enacted  by  Ga.  L.  1995,  p.  1231,  §  2; 
Ga.  L.  2005,  p.  1513,  §  1/SB  56.) 
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31-14-8.2.  Appeal  from  orders  of  superior  court  or  hearing 
examiner;  costs;  right  to  counsel. 

Either  party  may  appeal  any  order  of  the  superior  court  or  hearing 
examiner  in  a  proceeding  under  this  chapter.  An  order  of  the  superior 
court  may  be  appealed  to  the  Court  of  Appeals  and  the  Supreme  Court 
as  provided  by  law  but  shall  be  heard  as  expeditiously  as  possible.  The 
appeal  of  an  order  of  a  hearing  examiner  shall  be  to  the  superior  court 
of  the  county  in  which  the  proceeding  was  held.  The  review  shall  be 
conducted  by  the  superior  court  without  a  jury  and  shall  be  confined  to 
the  record.  The  court,  upon  request,  may  hear  oral  argument  and 
receive  written  briefs.  The  patient  must  pay  his  or  her  costs  upon  filing 
any  appeal  authorized  under  this  Code  section  or  must  make  an 
affidavit  that  he  or  she  is  unable  to  pay  costs.  The  parties  shall  retain 
all  rights  of  review  of  any  order  of  the  superior  court,  the  Court  of 
Appeals,  and  the  Supreme  Court,  as  provided  by  law.  The  patient  shall 
have  a  right  to  counsel  on  appeal  or,  if  unable  to  afford  counsel,  shall 
have  counsel  appointed  for  the  patient  by  the  court.  The  appeal  rights 
provided  in  this  Code  section  are  in  addition  to  any  other  appeal  rights 
which  the  parties  may  have.  (Code  1981,  §  31-14-8.2,  enacted  by  Ga.  L. 
1995,  p.  1231,  §  2;  Ga.  L.  2005,  p.  1513,  §  1/SB  56.) 

31-14-9.  Procedure  for  securing  discharge;  petition  for  habeas 
corpus. 

(a)  At  any  time  after  commitment  and  not  more  often  than  once 
every  six  months,  the  patient  or  any  friend  or  relative  having  reason  to 
believe  that  the  patient  no  longer  has  active  tuberculosis  or  that  the 
patient’s  discharge  will  not  endanger  the  public  health  may  institute 
proceedings  by  petition  in  the  superior  court  of  the  county  wherein  the 
confinement  exists,  whereupon  the  judge  shall  set  the  matter  for  a 
hearing  to  occur  within  15  days  requiring  the  person  or  persons  to 
whose  care  the  patient  was  committed,  or  their  duly  authorized  agents, 
to  show  cause  on  a  day  certain  why  the  patient  should  not  be 
discharged.  The  judge  shall  also  require  that  the  patient  be  allowed  the 
right  to  be  examined  prior  to  the  hearing  by  a  licensed  physician  of  the 
patient’s  own  choice  and  at  the  patient’s  own  personal  expense.  There¬ 
after  all  proceedings  shall  be  conducted  in  the  same  manner  as  are 
proceedings  for  commitment. 

(b)  In  addition  to  the  above  procedure  for  securing  discharge,  the 
patient  or  a  friend  or  relative  on  behalf  of  such  person  may  petition,  as 
provided  by  law,  for  a  writ  of  habeas  corpus  to  question  the  cause  and 
legality  of  detention  and  to  request  a  court  of  competent  jurisdiction  to 
issue  a  writ  for  release,  provided  that  a  copy  of  the  petition  along  with 
the  proper  certificate  of  service  shall  also  be  served  upon  the  presiding 
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judge  of  the  court  ordering  such  detention  and  upon  the  county  board  of 
health  or  the  Department  of  Public  Health  which  initiated  the  petition 
for  commitment  pursuant  to  Code  Section  31-14-2,  which  service  shall 
be  made  by  certified  mail  or  statutory  overnight  delivery.  (Ga.  L.  1953, 
Nov.-Dee.  Sess.,  p.  348,  §  12;  Code  1933,  §  88-712,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Ga.  L.  1995,  p.  1231,  §  2;  Ga.  L.  2000,  p.  1589,  §  3; 
Ga.  L.  2005,  p.  1513,  §  1/SB  56;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga. 
L.  2011,  p.  705,  §  6-3/HB  214.) 


The  2011  amendment,  effective  July  bly,  provided  that  the  2000  amendment 
1,  2011,  substituted  “Department  of  Pub-  was  applicable  to  notices  delivered  on  or 
lie  Health”  for  “Department  of  Community  after  July  1,  2000. 

Health”  near  the  end  of  subsection  (b).  Law  reviews.  —  For  article  on  the 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  2011  amendment  of  this  Code  section,  see 

§  16,  not  codified  by  the  General  Assem-  28  Ga.  St.  U.L.  Rev.  147  (2011). 

31-14-10.  Enforcement  of  rules  and  regulations  by  county 
boards  of  health. 

The  county  boards  of  health  or  their  duly  authorized  agents  shall, 
within  their  respective  limits,  enforce  rules  and  regulations  adopted  by 
the  department  for  the  protection  of  the  public  against  active  tubercu¬ 
losis.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  348,  §  3;  Code  1933,  §  88-703, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1985,  p.  620,  §  4;  Ga.  L.  2005, 
p.  1513,  §.  1/SB  56.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§  56  et  seq.  ronment,  §  28  et  seq. 


31-14-11.  Unauthorized  leave  of  committed  person  from  hospi¬ 
tal  or  facility. 

Any  person  who  leaves  a  hospital  or  facility  approved  by  the  depart¬ 
ment  for  the  treatment  of  tuberculosis  to  which  he  or  she  has  been 
committed  by  court  order,  without  having  been  discharged  by  the 
medical  staff  of  the  tuberculosis  inpatient  unit  or  the  community 
tuberculosis  control  unit,  shall  be  taken  into  custody  and  returned 
thereto  by  the  sheriff  of  any  county  where  such  person  may  be  found, 
upon  affidavit  being  filed  with  the  sheriff  by  the  designated  responsible 
official  of  the  hospital  or  facility  to  which  such  person  has  been 
committed.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  348,  §  14;  Code  1933, 
§  88-714,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1985,  p.  620,  §  5; 
Ga.  L.  2005,  p.  1513,  §  1/SB  56.) 
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31-14-12.  Applicability  of  commitment  provisions  to  persons 
who  obey  rules  and  regulations  of  department. 

No  person  having  active  tuberculosis  who,  in  his  or  her  home  or  other 
place,  obeys  the  rules  and  regulations  of  the  department  and  county 
boards  of  health  for  the  control  of  active  tuberculosis  or  who  voluntarily 
accepts  care  in  a  hospital  or  facility  operated  for  the  care  of  tuberculo¬ 
sis,  in  his  or  her  home,  or  in  another  place  and  who  obeys  the  rules  and 
regulations  of  the  department  and  completes  the  prescribed  course  of 
therapy  for  the  control  of  active  tuberculosis  shall  be  committed  as 
prescribed  in  this  chapter.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  348,  §  13; 
Code  1933,  §  88-713,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1985, 
p.  620,  §  6;  Ga.  L.  2005,  p.  1513,  §  1/SB  56.) 

31-14-13.  Order  directing  compliance  with  plan  of  evaluation  or 
outpatient  treatment;  contempt. 

(a)  In  lieu  of  the  petition  for  commitment  as  authorized  by  Code 
Section  31-14-2,  the  county  board  of  health  or  the  department  may 
petition  the  court  for  an  order  directing  the  person  to  comply  with  a 
plan  of  evaluation  or  outpatient  treatment.  The  department  may  also 
petition  the  court  for  an  order  directing  the  parents,  guardians,  or 
custodians  of  persons  under  the  age  of  18  who  have  been  exposed  to 
tuberculosis  to  allow  screening  for  tuberculosis  by  public  health  author¬ 
ities  or  to  provide  evidence  of  such  screening  by  a  licensed  physician. 
Proceedings,  evidence,  and  hearings  thereon  will  be  in  the  same 
manner  as  with  commitment  petitions,  and  upon  the  hearing  the  court 
may  dismiss  the  petition  or  order  the  person  to  comply  with  the 
screening,  evaluation,  or  outpatient  treatment  plan.  The  court  may  also 
modify  the  plan  prior  to  ordering  compliance. 

(b)  A  petition  for  outpatient  treatment  as  authorized  by  subsection 
(a)  of  this  Code  section  may  also  be  initiated  by  a  county  board  of  health 
or  the  department  where  a  previously  hospitalized,  diagnosed,  or 
committed  patient’s  condition  no  longer  requires  hospitalization  or 
commitment  but  where  protection  of  the  public  health  requires  contin¬ 
ued  treatment  on  an  outpatient  basis  of  said  patient. 

(c)  Any  person  known  or  suspected  to  have  tuberculosis  who  fails  to 
comply  with  a  plan  of  evaluation  or  outpatient  treatment  ordered 
pursuant  to  this  Code  section,  or  any  parent,  guardian,  or  custodian  of 
a  person  under  the  age  of  18  who  fails  to  comply  with  screening  ordered 
pursuant  to  this  Code  section  or  who  aids  or  abets  such  failure  may  be 
punished  as  for  contempt.  Contempt  proceedings  may  be  initiated  by 
the  filing  of  a  petition  by  the  county  board  of  health  or  by  the 
department  with  the  superior  court  of  the  county  of  the  patient’s 
residence  or  the  county  where  the  patient  may  be  found  if  a  nonresident 
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or  without  a  fixed  place  of  abode.  (Code  1981,  §  31-14-13,  enacted  by 
Ga.  L.  1985,  p.  620,  §  7;  Ga.  L.  2005,  p.  1513,  §  1/SB  56.) 

Editor’s  notes.  —  Former  Code  Sec-  pass,  and  escape  was  repealed  by  Ga.  L. 
tion  31-14-13,  relating  to  unlawful  acts  1985,  p.  149,  §  31.  The  former  Code  sec- 
upon  hospital  grounds,  including  posses-  tion  was  based  on  Ga.  L.  1964,  p.  499,  §  1. 
sion  and  use  of  alcohol  and  drugs,  tres- 

31-14-14.  Immunity  from  liability. 

Any  physician,  peace  officer,  attorney,  or  health  official,  or  any 
hospital  or  facility  official,  agent,  or  other  person  employed  by  a  private 
hospital  or  facility  or  at  a  hospital  or  facility  operated  by  the  state,  by 
a  political  subdivision  of  the  state,  by  a  county  board  of  health,  or  by  a 
hospital  authority  created  pursuant  to  Article  4  of  Chapter  7  of  Title  31, 
who  acts  in  good  faith  in  compliance  with  the  admission  and  discharge 
provisions  of  this  chapter  shall  be  immune  from  civil  or  criminal 
liability  for  his  or  her  actions  in  connection  with  the  admission  of  a 
patient  to  or  the  discharge  of  a  patient  from  a  hospital  or  facility 
approved  by  the  department  for  the  care  of  tubercular  patients.  (Code 
1981,  §  31-14-14,  enacted  by  Ga.  L.  1995,  p.  1231,  §  3;  Ga.  L.  2005,  p. 
1513,  §  1/SB  56.) 


JUDICIAL  DECISIONS 


Cited  in  Turpen  v.  Rabun  County  Bd.  of 
Comm’rs,  245  Ga.  App.  190,  537  S.E.2d 
435  (2000). 
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CARE  AND  TREATMENT  OF  CANCER  PATIENTS 


Sec. 

31-15-1.  Findings;  declaration  of  pur¬ 
pose. 

31-15-2.  Establishment  of  program. 
31-15-3.  Functions  of  the  Cancer  Advi¬ 
sory  Committee;  membership; 
terms  of  office;  vacancies. 


Sec. 

31-15-4.  Cancer  control  officer. 

31-15-5.  Duties  of  commissioner. 
31-15-6.  Right  to  benefits  under  other 
programs. 


Cross  references.  —  Cancer  research 
program  fund,  §  31-12-14.  Use  of  mari¬ 
juana  for  treatment  of  cancer,  §  43-34-120 
et  seq. 

Administrative  rules  and  regula¬ 
tions.  —  Cancer  state  aid  program,  Offi- 

RESEARCH 

ALR.  —  Cancer  as  compensable  under 
workers’  compensation  acts,  19  ALR4th 
639. 


cial  Compilation  of  the  Rules  and  Regula¬ 
tions  of  the  State  of  Georgia,  Department 
of  Human  Resources  (now  the  Depart¬ 
ment  of  Community  Health  for  these  pur¬ 
poses),  Chapter  290-5-10. 

REFERENCES 


31-15-1.  Findings;  declaration  of  purpose. 

(a)  It  is  declared  and  found  that  one  of  the  most  serious  and  tragic 
problems  facing  the  public  health  and  welfare  is  the  death  of  thousands 
of  persons  in  this  state  every  year  from  cancer,  although  the  present 
state  of  medical  arts  and  technology  could  return  many  of  these  persons 
to  a  socially  productive  life.  Advances  and  discoveries  in  the  treatment 
of  patients  suffering  from  cancer  now  allow  not  mere  survival,  but 
rehabilitation  of  these  patients  to  their  normal  occupations  and  activ¬ 
ities.  Presently,  many  of  these  patients  are  dying  for  lack  of  personal 
financial  resources  to  pay  for  the  care  which  they  need. 

• 

(b)  The  state  recognizes  its  responsibilities  to  allow  its  citizens  to 
keep  their  health  without  being  pauperized  and  to  use  its  resources  and 
organization  to  aid  in  gathering  and  disseminating  information  on  the 
treatment  of  cancer.  (Code  1933,  §  88-2501a,  enacted  by  Ga.  L.  1977,  p. 
753,  §  1.) 


31-15-2.  Establishment  of  program. 

The  Department  of  Public  Health  shall  establish  a  program  for 
prevention,  control,  and  treatment  of  cancer  which  shall  include  the 
care  of  cancer  patients  who  require  lifesaving  therapy  but  are  unable  to 
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pay  for  such  services.  (Code  1933,  §  2502a,  enacted  by  Ga.  L.  1977,  p. 
753,  §  1;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  this  Code  section. 

31-15-3.  Functions  of  the  Cancer  Advisory  Committee;  member¬ 
ship;  terms  of  office;  vacancies. 

(a)  The  Governor  shall  appoint  a  Cancer  Advisory  Committee  to 
advise  the  department  in  the  administration  of  this  chapter.  The 
committee  shall  establish  priorities  and  recommend  relative  budgets 
for  the  various  purposes  of  this  chapter  as  described  below. 

(b)  The  Cancer  Advisory  Committee  shall  consist  of  18  members 
appointed  by  the  Governor  as  follows: 

(1)  Four  members  representing  medical  schools  as  follows:  The 
term  of  office  of  those  two  members  appointed  from  a  list  of  names 
submitted  to  the  Governor  by  the  deans  of  the  medical  schools  located 
within  this  state,  which  members  are  serving  as  such  on  June  30, 
1985,  shall  expire  on  that  date  and  upon  the  appointment  and 
qualification  of  the  first  two  members  appointed  by  the  Governor  in 
1985  pursuant  to  this  paragraph.  On  and  after  July  1,  1985,  four 
membership  positions  on  the  committee  shall  represent  the  four 
medical  schools,  whether  public  or  private,  located  within  this  state. 
The  deans  of  those  schools  shall  each  submit  to  the  Governor  a  list  of 
three  names  and  the  Governor  shall  appoint  one  member  from  each 
of  those  four  lists; 

(2)  Two  members  shall  be  appointed  by  the  Governor  from  a  list  of 
six  names  submitted  to  him  by  the  chief  executive  officers  of  the 
hospitals  or  cancer  clinics  located  within  Georgia  which  are  equipped 
to  provide  modern  treatment  for  patients  suffering  from  cancer; 

(3)  Two  members  shall  be  appointed  by  the  Governor  from  a  list  of 
six  names  submitted  to  him  by  the  Medical  Association  of  Georgia; 

(4)  Two  members  shall  be  appointed  by  the  Governor  from  a  list  of 
six  names  submitted  to  him  by  the  American  Cancer  Society,  Georgia 
Division; 

(5)  The  term  of  office  of  the  two  members  appointed  from  the  list  of 
names  submitted  to  the  Governor  by  the  Georgia  Cancer  Manage¬ 
ment  Network,  Inc.,  shall  expire  upon  July  1,  1985,  and  such  two 
membership  positions  shall  thereafter  be  abolished; 
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(6)  One  member  shall  be  appointed  by  the  Governor  from  a  list  of 
three  names  submitted  to  him  by  the  Georgia  Claims  Association  and 
the  Georgia  Chapter  of  the  Health  Insurance  Association  of  America; 

(7)  One  member  shall  be  appointed  by  the  Governor  from  a  list  of 
three  names  submitted  to  him  by  the  director  of  the  Georgia  Voca¬ 
tional  Rehabilitation  Agency; 

(8)  Two  members  shall  be  selected  by  the  Governor  from  the 
general  public; 

(9)  One  member  shall  be  appointed  by  the  Governor  from  a  list  of 
three  names  submitted  to  him  by  the  Georgia  Nurses  Association; 

(10)  One  member  shall  be  appointed  by  the  Governor  from  a  list  of 
three  names  submitted  to  him  by  the  Georgia  Association  of  Pathol¬ 
ogists; 

(11)  One  member  shall  be  appointed  by  the  Governor  from  a  list  of 
three  names  submitted  to  him  by  the  Georgia  State  Medical  Associ¬ 
ation;  and 

(12)  One  member  shall  be  appointed  by  the  Governor  from  a  list  of 
three  names  submitted  to  him  by  the  Georgia  Pharmaceutical  Asso¬ 
ciation. 

(c)  The  persons  whose  names  are  submitted  to  the  Governor  by  the 
medical  colleges,  the  hospitals,  the  Medical  Association  of  Georgia,  the 
Georgia  State  Medical  Association,  and  the  Georgia  Association  of 
Pathologists  shall  all  be  physicians  licensed  to  practice  medicine  under 
the  laws  of  Georgia,  and  the  persons  whose  names  are  submitted  by  the 
Medical  Association  of  Georgia  and  the  Georgia  State  Medical  Associ¬ 
ation  shall  all  be  actively  engaged  in  the  practice  of  medicine.  The 
persons  whose  names  are  submitted  to  the  Governor  by  the  Georgia 
Nurses  Association  shall  all  be  registered  professional  nurses  licensed 
to  practice  nursing  under  the  laws  of  Georgia.  All  persons  whose  names 
are  submitted  to  the  Governor  by  the  Georgia  Pharmaceutical  Associ¬ 
ation  shall  be  registered  pharmacists  licensed  to  practice  pharmacy 
under  the  laws  of  Georgia. 

(d)  The  Governor  shall  appoint  the  initial  members  for  staggered 
terms  as  follows:  three  shall  be  appointed  for  terms  to  expire  on 
December  31,  1977;  three  shall  be  appointed  for  terms  to  expire  on 
December  31,  1978;  three  shall  be  appointed  for  terms  to  expire  on 
December  31,  1979;  and  six  shall  be  appointed  for  terms  to  expire  on 
December  31,  1980.  Thereafter,  their  successors  shall  be  appointed  for 
terms  of  four  years,  and  until  their  successors  are  appointed  and 
qualified,  to  begin  on  the  expiration  of  the  respective  terms  of  office.  In 
the  event  of  a  vacancy  for  any  reason,  the  Governor  shall  fill  said 
vacancy  for  the  unexpired  term  in  the  same  manner  that  other 
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appointments  are  made.  Those  initial  members  added  to  the  committee 
in  1985  shall  be  appointed  for  initial  terms  beginning  July  1,  1985,  and 
expiring  December  31,  1989,  and  upon  the  appointment  and  qualifica¬ 
tion  of  their  respective  successors.  Thereafter,  their  successors  shall  be 
appointed  for  terms  of  four  years  and  until  their  respective  successors 
are  appointed  and  qualified,  such  terms  to  begin  on  the  expiration  of  the 
respective  terms  of  office. 

(e)  The  Cancer  Advisory  Committee  shall  meet  as  often  as  the 
commissioner  deems  necessary  but  not  less  than  twice  each  year.  (Code 
1933,  §  88-2503a,  enacted  by  Ga.  L.  1977,  p.  753,  §  1;  Ga.  L.  1982,  p. 
833,  §  2;  Ga.  L.  1985,  p.  1186,  §  1;  Ga.  L.  2000,  p.  1137,  §  3;  Ga.  L. 
2012,  p.  303,  §  3/HB  1146.) 

The  2012  amendment,  effective  July  habilitation  Services  of  the  Department  of 
1,  2012,  substituted  “Georgia  Vocational  Labor”  in  paragraph  (b)(7). 

Rehabilitation  Agency”  for  “Division  of  Re- 

31-15-4.  Cancer  control  officer. 

The  commissioner  shall  appoint  a  cancer  control  officer.  The  cancer 
control  officer  shall  be  a  physician  licensed  to  practice  medicine  under 
Chapter  34  of  Title  43  and  shall  be  knowledgeable  in  the  field  of 
medicine  covered  by  this  chapter.  He  or  she  shall  administer  the  cancer 
program  for  the  Department  of  Public  Health  in  compliance  with  this 
chapter.  He  or  she  shall  be  provided  an  office  with  clerical  and 
administrative  assistance  to  carry  out  this  program.  (Code  1933, 
§  88-2504a,  enacted  by  Ga.  L.  1977,  p.  753,  §  1;  Ga.  L.  2009,  p.  453, 
§  1-39/HB  228;  Ga.  L.  2011,  p.  705,  §  6-1/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Division  of  Public  Health  28  Ga.  St.  U.L.  Rev.  147  (2011). 
of  the  Department  of  Community  Health” 
in  the  next-to-last  sentence. 

31-15-5.  Duties  of  commissioner. 

The  commissioner,  with  the  advice  of  the  Cancer  Advisory  Commit¬ 
tee,  shall: 

(1)  Develop  standards  for  determining  eligibility  of  patients  for 
care  and  treatment  under  this  program,  set  standards  for  the 
equipping  and  staffing  of  cancer  clinics  located  strategically  through¬ 
out  the  state  and  so  placed  that  patients  requiring  treatment  will  not 
have  to  travel  more  than  75  miles  to  secure  such  treatment.  When  the 
clinics  meet  such  standards,  they  shall  be  certified  by  the  depart¬ 
ment.  Patients  treated  at  uncertified  cancer  clinics  shall  not  be 
eligible  for  state  aid  for  reimbursement; 
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(2)  In  the  event  that  federal  grant  programs  become  available  for 
patient  care,  the  commissioner  may  allocate  state  matching  funds  in 
whatever  department  of  state  government  they  may  be  administered 
so  as  to  maximize  the  total  funds  available  and  to  obtain  funding 
needed  by  the  specific  patient  population  which  is  declared  eligible. 
These  programs  include  but  are  not  restricted  to  Medicaid,  crippled 
children’s  services,  and  vocational  rehabilitation; 

(3)  Extend  financial  aid  to  persons  suffering  from  cancer  to  enable 
them  to  obtain  the  medical,  nursing,  pharmaceutical,  and  technical 
services  necessary  in  caring  for  such  disease.  Criteria  and  procedures 
for  financial  aid  will  be  developed  by  the  Division  of  Physical  Health 
in  accordance  with  the  principle  that  pauperization  of  a  functional 
family  unit  will  subvert  the  rehabilitative  purposes  of  this  program 
and  will  be  more  costly  to  the  state  in  the  long  run; 

(4)  Assist  in  the  development  and  expansion,  by  grant  or  by 
contract,  of  programs  for  the  care  and  treatment  of  persons  suffering 
from  cancer  so  that  the  most  efficient  and  effective  treatment  may  be 
offered  to  the  patients  certified  as  eligible; 

(5)  Assist  in  the  development  of  programs  for  the  prevention  of 
cancer; 

(6)  Assist  in  the  development  and  execution  of  programs  for  the 
early  detection  of  cancer,  such  as  breast  self-examination  for  breast 
cancer  and  the  Papanicolaou  test  for  cancer  of  the  cervix; 

(7)  Institute  and  support,  directly  or  through  health  organizations 
such  as  the  American  Cancer  Society  and  the  Georgia  Cancer 
Management  Network,  educational  programs  for  physicians,  provid¬ 
ers  of  health  care,  and  the  public  concerning  cancer,  including  the 
dissemination  of  information  regarding  prevention,  early  detection, 
and  treatment;  and 

(8)  Support  a  state-wide  registry  of  all  patients  treated  in  certified 
cancer  clinics  in  order  to  evaluate  the  nature  and  extent  of  the 
incidence  of  cancer  and  the  effectiveness  of  treatment.  (Code  1933, 
§  88-2505a,  enacted  by  Ga.  L.  1977,  p.  753,  §  1.) 

31-15-6.  Right  to  benefits  under  other  programs. 

Nothing  in  this  chapter  shall  be  construed  to  exclude  patients  with 
cancer  from  the  benefits  of  any  program  of  state  or  federal  aid  for  which 
they  might  otherwise  qualify.  (Code  1933,  §  88-2506a,  enacted  by  Ga. 
L.  1977,  p.  753,  §  1.) 
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BONE  MASS  MEASUREMENT  COVERAGE 

Sec.  Sec. 

31-15A-1.  Short  title.  provide  coverage  for  bone  mass 

31-15A-2.  Definitions.  measurement;  education. 

31-15A-3.  Insurance  benefit  plan  shall 


Editor’s  notes.  —  Ga.  L.  1998,  p.  877, 
§  1,  not  codified  by  the  General  Assembly, 
provides  that:  “(1)  Osteoporosis  affects  28 
million  Americans  and  each  year  results 
in  1.5  million  fractures  of  the  hip,  spine, 
wrist,  and  other  bones,  costing  the  nation 
$14  billion  annually;  (2)  Osteoporosis  pro¬ 
gresses  silently,  in  many  cases  undiag¬ 
nosed  until  a  fracture  occurs,  and  once  a 
fracture  occurs,  the  disease  is  already 
advanced,  and  the  likelihood  is  high  that 
another  fracture  will  occur;  (3)  One  in  two 
women  and  one  in  eight  men  50  years  of 
age  and  over  will  suffer  a  fracture  due  to 
osteoporosis;  (4)  Since  osteoporosis  pro¬ 
gresses  silently  and  currently  has  no  cure, 
prevention,  early  diagnosis,  and  treat¬ 
ment  are  key  to  reducing  the  prevalence 
and  devastation  of  this  disease;  (5)  Medi¬ 
cal  experts  agree  that  osteoporosis  is  pre¬ 
ventable  and  treatable;  however,  once  the 
disease  progresses  to  the  point  of  fracture, 
its  associated  consequences  may  lead  to 
disability  and  institutionalization  and 
may  exact  a  heavy  toll  on  quality  of  life; 
(6)  Given  the  current  focus  on  reducing 
unnecessary  health  care  expenditures 
through  the  use  of  health  promotion  and 
disease  prevention  programs,  it  is  cost 

31-15A-1.  Short  title. 


effective  to  make  available  coverage  of 
services  such  as  bone  mass  measurement, 
which  will  lead  to  early  diagnosis,  preven¬ 
tion  of  fracture,  and  timely  treatment  of 
osteoporosis;  (7)  Bone  mass  measurement 
is  a  reliable  way  to  detect  the  presence  of 
low  bone  mass  and  to  ascertain  the  extent 
of  bone  loss  to  help  assess  the  individual’s 
risk  for  fracture,  which  aids  in  selecting 
appropriate  therapies  and  interventions, 
while  ordinary  X-rays  are  not  sensitive 
enough  to  detect  osteoporosis  until  25-40 
percent  of  bone  mass  has  been  lost  and  the 
disease  is  advanced;  (8)  Current  available 
technologies  for  measuring  bone  mass  or 
bone  loss  include  single  and  dual  energy 
X-ray  absorptiometry,  computed  tomogra¬ 
phy,  radiographic  absorptiometry,  and  bio¬ 
chemical  markers,  and  other  technologies 
for  determining  bone  mass  or  bone  loss 
are  under  investigation  and  may  become 
scientifically  proven  technologies  in  the 
future;  and  (9)  Scientifically  proven  tech¬ 
nologies  for  detecting  bone  loss  and  other 
services  related  to  the  prevention,  diagno¬ 
sis,  and  treatment  of  osteoporosis  can  be 
used  effectively  to  reduce  the  pain  and 
financial  burden  that  osteoporosis  inflicts 
upon  its  victims.” 


This  chapter  shall  be  known  and  may  be  cited  as  the  “Bone  Mass 
Measurement  Coverage  Act.”  (Code  1981,  §  31-15A-1,  enacted  by  Ga.  L. 
1998,  p.  877,  §  2.) 

31-15A-2.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Accident  and  sickness  insurance  benefit  plan,  policy,  or  con¬ 
tract”  has  the  meaning  provided  by  paragraph  (1)  of  subsection  (a)  of 
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Code  Section  33-24-28.1,  provided  that  such  term  shall  not  include  a 
limited  benefit  insurance  policy  as  defined  in  paragraph  (4)  of 
subsection  (f)  of  Code  Section  33-30-12. 

(2)  “Bone  mass  measurement”  means  a  radiologic  or  radioisotopic 
procedure  or  other  technologies  approved  by  the  United  States  Food 
and  Drug  Administration  and  performed  on  an  individual  for  the 
purpose  of  identifying  bone  mass  or  detecting  bone  loss. 

(3)  “Qualified  individual”  means  an: 

(A)  Estrogen-deficient  woman  or  individual  at  clinical  risk  of 
osteoporosis  as  determined  directly  or  indirectly  by  a  physician  and 
who  is  considering  treatment; 

(B)  Individual  with  osteoporotic  vertebral  abnormalities; 

(C)  Individual  receiving  long-term  glucocorticoid  (steroid)  ther¬ 

apy; 

(D)  Individual  with  primary  hyperparathyroidism;  or 

(E)  Individual  being  monitored  directly  or  indirectly  by  a  physi¬ 
cian  to  assess  the  response  to  or  efficacy  of  approved  osteoporosis 
drug  therapies.  (Code  1981,  §  31-15A-2,  enacted  by  Ga.  L.  1998,  p. 
877,  §  2.) 

31-15A-3.  Insurance  benefit  plan  shall  provide  coverage  for 
bone  mass  measurement;  education. 

(a)  Every  group  or  individual  accident  or  sickness  insurance  benefit 
plan,  policy,  or  contract  that  provides  hospital,  medical,  or  surgical 
coverage  that  is  issued,  amended,  delivered,  or  renewed  in  this  state  on 
or  after  July  1,  1998,  shall  make  available  as  a  part  of  the  plan,  policy, 
or  contract  or  as  an  optional  endorsement  to  the  plan,  policy,  or  contract 
coverage  for  qualified  individuals  for  reimbursement  for  scientifically 
proven  bone  mass  measurement  (bone  density  testing)  for  the  preven¬ 
tion,  diagnosis,  and  treatment  of  osteoporosis. 

(b)  Every  person  or  entity  providing  an  accident  or  sickness  insur¬ 
ance  benefit  plan,  policy,  or  contract  which  is  subject  to  the  provisions 
of  subsection  (a)  of  this  Code  section  shall  identify  and  use  scientifically 
accurate  educational  materials  to  increase  patient  awareness  and 
knowledge  of  osteoporosis  and  encourage  the  prevention  and  treatment 
of  osteoporosis.  (Code  1981,  §  31-15A-3,  enacted  by  Ga.  L.  1998,  p.  877, 
§  2.) 

Code  Commission  notes.  —  Pursuant  were  inserted  preceding  the  phrase  “or 
to  Code  Section  28-9-5,  in  1998,  commas  contract”  in  two  places  in  subsection  (a). 
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Sec. 

31-16-1.  Findings;  declaration  of  pur¬ 
pose. 

31-16-2.  Establishment  of  program. 

31-16-3.  Functions  of  the  Kidney  Dis¬ 
ease  Advisory  Committee; 
membership;  terms  of  office; 
vacancies;  compensation  and 
reimbursement  of  expenses. 

31-16-4.  Staff. 

31-16-5.  Duties  of  commissioner. 


Sec. 

31-16-6.  Right  to  benefits  under  other 
programs. 

31-16-7.  Reuse  of  kidney  dialyzer;  limi¬ 
tation;  authority;  failure  to 
comply. 

31-16-8.  Task  force  on  kidney  dialysis 
centers;  establishment;  mem¬ 
bership;  meetings;  report;  abo¬ 
lition  [Repealed]. 


31-16-1.  Findings;  declaration  of  purpose. 


(a)  It  is  declared  and  found  that  one  of  the  most  serious  and  tragic 
problems  facing  the  public  health  and  welfare  is  the  death  of  hundreds 
of  persons  in  this  state  every  year  from  chronic  renal  disease,  although 
the  present  state  of  medical  arts  and  technology  could  return  these 
persons  to  a  socially  productive  life.  Advances  and  discoveries  in  the 
treatment  of  patients  suffering  from  chronic  renal  disease  now  allow 
not  mere  survival  but  rehabilitation  of  these  patients  to  their  normal 
occupations  and  activities.  Presently,  these  patients  are  dying  for  lack 
of  personal  financial  resources  to  pay  for  the  expensive  equipment  and 
care  which  they  need. 

(b)  The  state  recognizes  its  responsibilities  to  allow  its  citizens  to 
keep  their  health  without  being  pauperized  and  to  use  its  resources  and 
organization  to  aid  in  gathering  and  disseminating  information  on  the 
treatment  of  chronic  renal  disease.  It  is  believed  that  these  programs 
will,  by  making  treatment  of  chronic  renal  disease  easily  available, 
steadily  lower  the  cost  of  such  treatment.  (Code  1933,  §  88-3001, 
enacted  by  Ga.  L.  1972,  p.  708,  §  1.) 

31-16-2.  Establishment  of  program. 

The  Department  of  Public  Health  shall  establish  a  program  for  the 
prevention,  control,  and  treatment  of  kidney  disease  which  shall 
include  the  care  of  patients  suffering  from  chronic  kidney  failure  who 
require  lifesaving  therapy  but  are  unable  to  pay  for  such  services  on  a 
continuing  basis.  (Code  1933,  §  88-3002,  enacted  by  Ga.  L.  1972,  p.  708, 
§  1;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB 

214.) 
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The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  at  the  beginning  of  this  Code 
section. 

31-16-3.  Functions  of  the  Kidney  Disease  Advisory  Committee; 

membership;  terms  of  office;  vacancies;  compensation 
and  reimbursement  of  expenses. 

(a)  The  commissioner  of  public  health  shall  appoint  a  Kidney  Disease 
Advisory  Committee,  hereinafter  referred  to  as  KDAC,  to  advise  the 
department  in  the  administration  of  this  chapter.  The  KDAC  shall 
recommend  priorities  and  relative  budgets  for  the  various  purposes  of 
this  chapter  as  described  below. 

(b)  The  KDAC  shall  consist  of  15  members  appointed  by  the  commis¬ 
sioner  as  follows: 

(1)  Four  members  shall  be  appointed  by  the  commissioner  from  a 
list  of  eight  names  submitted  to  him  by  the  presidents  of  the  medical 
colleges  located  within  Georgia,  both  public  and  private,  and  at  least 
one  such  member  shall  be  appointed  from  each  of  the  medical  colleges 
located  within  Georgia; 

(2)  Two  members  shall  be  appointed  by  the  commissioner  from  a 
list  of  four  names  submitted  to  him  by  the  chief  executive  officers  of 
the  hospitals  located  within  Georgia  which  provide  chronic  dialysis 
and  kidney  transplantation  services; 

(3)  One  member  shall  be  appointed  by  the  commissioner  from  a  list 
of  two  names  submitted  to  him  by  the  Medical  Association  of  Georgia, 
and  one  member  shall  be  appointed  by  the  commissioner  from  a  list 
of  two  names  submitted  to  him  by  the  Georgia  State  Medical 
Association; 

(4)  One  member  shall  be  appointed  by  the  commissioner  from  a  list 
of  two  names  submitted  to  him  by  the  Kidney  Foundation  of  Georgia; 

(5)  One  member  shall  be  appointed  by  the  commissioner  from  a  list 
of  two  names  submitted  to  him  by  the  Georgia  Claims  Association 
and  the  Health  Insurance  Council; 

(6)  One  member  shall  be  appointed  by  the  commissioner  from  a  list 
of  two  names  submitted  to  him  by  the  director  of  the  Georgia 
Vocational  Rehabilitation  Agency;  and 

(7)  Four  members  shall  be  selected  by  the  commissioner  from  the 
general  public. 

(c)  The  persons  whose  names  are  submitted  to  the  commissioner  by 
the  medical  colleges,  the  hospitals,  the  Medical  Association  of  Georgia, 
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and  the  Georgia  State  Medical  Association  shall  all  be  physicians 
licensed  to  practice  medicine  under  the  laws  of  Georgia,  and  the  persons 
whose  names  are  submitted  by  the  Medical  Association  of  Georgia  shall 
be  actively  engaged  in  the  practice  of  medicine. 

(d)  The  commissioner  shall  appoint  members  for  terms  such  that  the 
terms  of  four  members  shall  expire  each  year,  except  that  every  fourth 
year  the  terms  of  three  members  shall  expire,  in  such  manner  that  after 
the  initial  terms  all  members  will  serve  for  terms  of  four  years  and  until 
their  successors  are  elected  and  qualified.  In  making  initial  appoint¬ 
ments,  the  commissioner  shall  adjust  initial  terms  so  as  to  achieve  the 
staggered  terms  specified  by  the  preceding  sentence.  In  the  event  of  a 
vacancy  for  any  reason,  the  commissioner  shall  fill  said  vacancy  for  the 
unexpired  term  in  the  same  manner  that  other  appointments  are  made. 

(e)  The  KDAC  shall  meet  as  often  as  the  commissioner  deems 
necessary  but  not  less  than  twice  each  year.  The  members  of  the  KDAC 
shall  receive  no  compensation  for  their  services  but  shall  be  reimbursed 
for  actual  and  necessary  expenses  incurred  by  them  in  carrying  out 
their  duties  as  members  thereof.  (Code  1933,  §  88-3003,  enacted  by  Ga. 
L.  1972,  p.  708,  §  1;  Ga.  L.  1982,  p.  833,  §  2;  Ga.  L.  1985,  p.  1413,  §  1; 
Ga.  L.  2000,  p.  1137,  §  3;  Ga.  L.  2009,  p.  453,  §  1-6/HB  228;  Ga.  L.  2011, 
p.  705,  §  6-5/HB  214;  Ga.  L.  2012,  p.  303,  §  3/TIB  1146.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “commissioner  of  pub¬ 
lic  health”  for  “commissioner  of  commu¬ 
nity  health”  in  the  first  sentence  of  sub¬ 
section  (a). 

The  2012  amendment,  effective  July 
1,  2012,  substituted  “Georgia  Vocational 


Rehabilitation  Agency”  for  “Division  of  Re¬ 
habilitation  Services  of  the  Department  of 
Labor”  in  paragraph  (b)(6). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-16-4.  Staff. 


The  commissioner  shall  provide  staff  to  carry  out  administration  of 
this  program  including,  but  not  limited  to,  consultant  physicians, 
administrative  assistants,  and  clerical  support.  (Code  1981,  §  31-16-4, 
enacted  by  Ga.  L.  1985,  p.  1413,  §  1.) 

Editor’s  notes.  —  Ga.  L.  1985,  p.  1413,  control  officer,  and  enacted  the  present 
§  1,  effective  April  10,  1985,  repealed  the  Code  section.  The  former  Code  section  was 
former  version  of  this  Code  section,  relat-  based  on  Ga.  L.  1972,  p.  708,  §  1. 
ing  to  the  appointment  of  a  kidney  disease 

31-16-5.  Duties  of  commissioner. 


The  commissioner,  with  the  advice  of  the  KDAC,  shall: 

(1)  Develop  standards  for  determining  eligibility  of  patients  for 
care  and  treatment  under  this  program  and  set  physical  and  medical 
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standards  for  the  operation  of  dialysis  and  kidney  transplantation 
centers.  When  such  centers  meet  the  standards,  they  shall  be 
certified  by  the  department.  Patients  treated  at  uncertified  centers 
shall  not  be  eligible  for  state  aid  for  their  treatment;  and 

(2)  Extend  financial  aid  to  persons  suffering  from  chronic  renal 
diseases  to  enable  them  to  obtain  the  medical,  nursing,  pharmaceu¬ 
tical,  and  technical  services  necessary  in  caring  for  such  diseases, 
including  the  provision  of  home  dialysis  equipment  or  expenses  in 
obtaining  organs  for  transplantation,  or  both.  Criteria  and  proce¬ 
dures  for  financial  aid  will  be  developed  by  the  department.  (Code 
1933,  §  88-3005,  enacted  by  Ga.  L.  1972,  p.  708,  §  1;  Ga.  L.  1985,  p. 
149,  §  31;  Ga.  L.  1985,  p.  1413,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  70AAm.  Jur.  2d,  Social 
Security  and  Medicare,  §§  450,  451. 

31-16-6.  Right  to  benefits  under  other  programs. 

Nothing  in  this  chapter  shall  be  construed  to  exclude  patients  with 
kidney  disease  from  the  benefits  of  any  program  of  state  or  federal  aid 
for  which  they  might  otherwise  qualify.  (Code  1933,  §  88-3006,  enacted 
by  Ga.  L.  1972,  p.  708,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  70A  Am.  Jur.  2d,  Social 
Security  and  Medicare,  §§  450,  451. 

31-16-7.  Reuse  of  kidney  dialyzer;  limitation;  authority;  failure 
to  comply. 

(a)  The  physician  and  that  physician’s  patient  retain  the  discretion 
to  determine  whether  or  not  a  kidney  dialyzer  should  be  reused.  No 
licensed  kidney  dialysis  clinic  or  provider  of  kidney  dialysis  services 
which  is  certificated  by  the  state  Department  of  Community  Health 
may  interfere  with  the  exercise  of  that  discretion  by: 

(1)  Requiring  the  reuse  of  such  dialyzer  over  the  objection  of  that 
physician  and  patient;  or 

(2)  Discriminating  against  a  physician  specializing  in  the  practice 
of  nephrology  by  prohibiting  that  physician  from  practicing  in  such 
clinic  or  performing  dialysis  services  for  such  provider  if  that  discrim¬ 
ination  is  based  upon  that  physician’s  refusal  to  reuse  a  dialyzer  and 
that  refusal  is  based  on  the  patient’s  informed  consent. 
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(b)  A  provider  of  kidney  dialysis  services  who  is  required  to  comply 
with  subsection  (a)  of  this  Code  section  but  who  does  not  so  comply  shall 
have  no  claim  or  cause  of  action  for  reimbursement  for  those  services 
which  were  rendered  without  that  compliance.  (Code  1981,  §  31-16-7, 
enacted  by  Ga.  L.  1988,  p.  1515,  §  1;  Ga.  L.  1996,  p.  6,  §  31;  Ga.  L.  1999, 
p.  296,  §  22.) 

31-16-8.  Task  force  on  kidney  dialysis  centers;  establishment; 
membership;  meetings;  report;  abolition. 

Repealed  by  Ga.  L.  1988,  p.  1515,  §  2,  effective  December  31,  1988. 

Editor’s  notes.  —  This  Code  section  and  was  repealed  by  its  own  terms  effec- 
was  enacted  by  Ga.  L.  1988,  p.  1515,  §  2,  tive  December  31,  1988. 
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31-17-3. 

Examination  and  treatment  by 
health  authorities. 

31-17-4. 

Serologic  tests  of  pregnant 

women. 

31-17-8. 

31-17-4.1. 

Chlamydia  screening  test. 

HIV  Pregnancy  Screening. 
Prophylactic  treatment  at 
childbirth. 

Regulation  of  laboratories. 
Consent  of  minor  to  medical  or 
surgical  care  or  services;  in¬ 
forming  spouse,  parent,  custo¬ 
dian,  or  guardian. 

Penalty. 


Administrative  rules  and  regula¬ 
tions.  —  Reporting  of  venereal  diseases, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Human  Resources  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes),  Public  Health,  Chapter 
290-5-17. 

Serologic  test  for  syphilis  for  pregnant 


women,  Official  Compilation  of  the  Rules 
and  Regulations  of  the  State  of  Georgia, 
Department  of  Human  Resources,  Public 
Health,  Chapter  290-5-21. 

Law  reviews.  —  For  note,  “  ‘Rabbit’ 
Hunting  in  the  Supreme  Court:  The  Con¬ 
stitutionality  of  State  Prohibitions  of  Sex 
Toy  Sales  Following  Lawrence  v.  Texas,” 
see  44  Ga.  L.  Rev.  245  (2009). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Screening  of  convicted  prostitutes 
for  HTLV-III/LAV  (AIDS)  virus.  See 

1986  Op.  Att’y  Gen.  No.  86-19. 

RESEARCH  REFERENCES 


ALR.  —  Compulsory  examination  for  Tort  liability  for  infliction  of  venereal 
venereal  disease,  22  ALR  1189.  disease,  40  ALR4th  1089. 

31-17-1.  Enumeration  of  diseases  deemed  dangerous  to  public 
health. 

Syphilis,  gonorrhea,  and  chancroid,  hereinafter  referred  to  as  vene¬ 
real  diseases,  are  declared  to  be  contagious,  infectious,  communicable, 
and  dangerous  to  the  public  health.  (Ga.  L.  1918,  p.  275,  §  1;  Code  1933, 
§  88-501;  Code  1933,  §  88-1601,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 
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JUDICIAL  DECISIONS 

Genital  herpes.  —  Genital  herpes  is  a  Cited  in  State  v.  Morrow,  175  Ga.  App. 
contagious  venereal  disease  even  though  743,  334  S.E.2d  344  (1985). 
it  is  not  included  in  O.C.G.A.  §  31-17-1. 

Long  v.  Adams,  175  Ga.  App.  538,  333 
S.E.2d  852  (1985). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 
§  24. 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  28  et  seq. 

ALR.  —  Constitutionality,  construction, 


and  application  of  statutes,  ordinances, 
and  regulations  concerning  the  preven¬ 
tion  and  cure  of  venereal  diseases,  127 
ALR  421. 


31-17-2.  Report  of  diagnosis  or  treatment  to  health  authorities. 


Any  physician  or  other  person  who  makes  a  diagnosis  of  or  treats  a 
case  of  venereal  disease  and  any  superintendent  or  manager  of  a 
hospital,  dispensary,  or  charitable  or  penal  institution  in  which  there  is 
discovered  a  case  of  venereal  disease  shall  make  report  of  such  case  to 
the  health  authorities  in  such  form  and  manner  as  the  Department  of 
Public  Health  shall  direct.  (Ga.  L.  1918,  p.  275,  §  2;  Code  1933, 
§  88-502;  Code  1933,  §  88-1602,  enacted  by  Ga.  L.  1964,  p.  499,  §  1; 
Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  at  the  end  of  this  Code  section. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 
§  25. 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  28  et  seq. 

ALR.  —  Constitutionality,  construction, 


and  application  of  statutes,  ordinances, 
and  regulations  concerning  the  preven¬ 
tion  and  cure  of  venereal  diseases,  127 
ALR  421. 


31-17-3.  Examination  and  treatment  by  health  authorities. 


The  authorized  agent  or  agents  of  the  Department  of  Public  Health 
and  county  boards  of  health  are  directed  and  empowered,  when  in  their 
judgment  it  is  necessary  to  protect  the  public  health,  to  make  exami¬ 
nation  of  persons  infected  or  suspected  of  being  infected  with  venereal 
disease;  to  require  persons  infected  with  venereal  disease  to  report  for 
treatment  to  a  physician  licensed  to  practice  medicine  under  Chapter 
34  of  Title  43  and  to  continue  treatment  until  cured,  or  to  submit  to 
treatment  provided  at  public  expense;  and  to  isolate  persons  infected  or 
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reasonably  suspected  of  being  infected  with  venereal  disease.  Law 
enforcement  authorities  of  the  jurisdiction  wherein  any  such  person  so 
infected  or  suspected  of  being  infected  is  located  shall  offer  such 
assistance,  including  restraint  and  arrest,  as  shall  be  necessary  to 
assure  examination  and  treatment  in  accordance  with  this  chapter. 
(Ga.  L.  1918,  p.  275,  §  3;  Code  1933,  §  88-503;  Code  1933,  §  88-1604, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1996,  p.  6,  §  31;  Ga.  L.  2009, 
p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  the  first  sentence  of  this  Code 
section. 

Cross  references.  —  Blood  test  re- 

JUDICIAL 

Cited  in  State  v.  Morrow,  175  Ga.  App. 
743,  334  S.E.2d  344  (1985). 


quirement  for  persons  applying  for  mar¬ 
riage  license,  §  19-3-40. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

DECISIONS 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Habeas 
Corpus  and  Postconviction  Remedies, 
§  70.  39  Am.  Jur.  2d,  Health,  §  63. 

C.J.S.  —  16D  C.J.S.,  Constitutional 
Law,  §  1866.  39A  C.J.S. ,  Health  and  En¬ 
vironment,  §  29  et  seq. 


ALR.  —  Constitutionality,  construction, 
and  application  of  statutes,  ordinances, 
and  regulations  concerning  the  preven¬ 
tion  and  cure  of  venereal  diseases,  127 
ALR  421. 


31-17-4.  Serologic  tests  of  pregnant  women. 


The  department  may  require  every  pregnant  woman  to  submit  to  a 
standard  serologic  test,  as  defined  by  the  department,  and  may  require 
any  person  attending  or  giving  prenatal  care  to  such  woman  to  take  or 
cause  to  be  taken  a  blood  specimen  for  use  in  such  test.  Such  specimens 
shall  be  submitted  for  laboratory  testing  in  the  manner  prescribed  by 
the  department;  and  all  laboratories  conducting  such  tests  shall  comply 
with  the  rules,  regulations,  and  reporting  requirements  prescribed 
therefor  by  the  department.  (Ga.  L.  1943,  p.  599,  §§  1,  2;  Code  1933, 
§  88-1606,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

Administrative  rules  and  regula-  Georgia,  Department  of  Human  Re- 
tions.  —  Serologic  test  for  syphilis  for  sources  (now  the  Department  of  Commu- 
pregnant  women,  Official  Compilation  of  nity  Health  for  these  purposes),  Public 
the  Rules  and  Regulations  of  the  State  of  Health,  Chapter  290-5-21. 
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RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi-  and  regulations  concerning  the  preven- 
ronment,  §  28  et  seq.  tion  and  cure  of  venereal  diseases,  127 

ALR.  —  Constitutionality,  construction,  ALR  421. 
and  application  of  statutes,  ordinances, 

31-17-4.1.  Chlamydia  screening  test. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Chlamydia  screening  test”  means  any  laboratory  test  of  the 
urogenital  tract  which  specifically  detects  for  infection  by  one  or  more 
agents  of  chlamydia  trachomatis  and  which  test  is  approved  for  such 
purposes  by  the  federal  Food  and  Drug  Administration. 

(2)  “Policy”  means  any  benefit  plan,  contract,  or  policy  except  a 
disability  income  policy,  specified  disease  policy,  or  hospital  indem¬ 
nity  policy 

(b) (1)  Every  insurer  authorized  to  issue  an  individual  or  group 
accident  and  sickness  insurance  policy  in  this  state  which  includes 
coverage  for  any  female  shall  include  as  part  of  or  as  a  required 
endorsement  to  each  such  policy  which  is  issued,  delivered,  issued  for 
delivery,  or  renewed  on  or  after  July  1,  1998,  coverage  for  one  annual 
chlamydia  screening  test  for  those  covered  females  who  are  not  more 
than  29  years  old. 

(2)  The  coverage  required  under  paragraph  (1)  of  this  subsection 
may  be  subject  to  such  exclusions,  reductions,  or  other  limitations  as 
to  coverages,  deductibles,  or  coinsurance  provisions  as  may  be  ap¬ 
proved  by  the  Commissioner  of  Insurance. 

(3)  Nothing  in  this  subsection  shall  be  construed  to  prohibit  the 
issuance  of  accident  and  sickness  insurance  policies  which  provide 
benefits  greater  than  or  more  favorable  to  the  insured  than  those 
required  by  paragraph  (1)  of  this  subsection. 

(4)  The  provisions  of  subsection  (b)  of  this  Code  section  shall  apply 
to  accident  and  sickness  insurance  policies  issued  by  a  fraternal 
benefit  society,  a  nonprofit  hospital  service  corporation,  a  nonprofit 
medical  service  corporation,  a  health  care  plan,  a  health  maintenance 
organization,  or  any  similar  entity. 

(5)  Nothing  contained  in  this  Code  section  shall  be  deemed  to 
prohibit  the  payment  of  different  levels  of  benefits  or  having  differ¬ 
ences  in  coinsurance  percentages  applicable  to  benefit  levels  for 
services  provided  by  preferred  and  nonpreferred  providers  as  other¬ 
wise  authorized  under  the  provisions  of  Article  2  of  Chapter  30  of 
Title  33,  relating  to  preferred  provider  arrangements. 
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(c) (1)  A  contract  executed  or  renewed  on  or  after  July  1 ,  1998,  which 
provides  for  financing  and  delivery  of  health  care  services  through  a 
managed  care  plan,  other  than  a  dental  plan,  shall  provide  coverage 
for  one  annual  chlamydia  screening  test  for  each  female  who  is 
covered  under  such  contract  and  who  is  not  more  than  29  years  of  age. 
Such  coverage  may  be  subject  to  such  exclusions,  reductions,  or  other 
limitations  as  to  coverages,  deductibles,  or  copayment  provisions  as 
may  be  approved  by  the  Commissioner  of  Insurance. 

(2)  Nothing  in  this  subsection  shall  be  construed  to  prohibit  any 
managed  care  plan  contract  from  providing  benefits  greater  than  or 
more  favorable  to  the  covered  females  than  those  required  by 
paragraph  (1)  of  this  subsection. 

(d)  Code  Section  31-17-8  shall  not  apply  to  this  Code  section. 

(e)  This  Code  section  shall  be  subject  to  rules  and  regulations  which 
shall  be  promulgated  by  the  Commissioner  of  Insurance  regarding 
notice  and  enforcement.  (Code  1981,  §  31-17-4.1,  enacted  by  Ga.  L. 
1998,  p.  867,  §  2.) 

Editor’s  notes.  —  Ga.  L.  1998,  p.  867, 

§  1,  not  codified  by  the  General  Assembly, 
provides  that:  “The  General  Assembly 
finds  that  chlamydia  is  a  sexually  trans¬ 
mitted  disease  which  may  cause  serious 
complications  in  persons  infected  with  it, 
including  pelvic  inflammatory  disease,  in¬ 
fertility,  and  ectopic  pregnancy.  Pregnant 
women  infected  with  chlamydia  may  suf¬ 
fer  from  symptoms  such  as  stillbirths,  low 
birth  weight  babies,  and  other  serious 
physical  and  mental  complications  for 
their  infants.  Chlamydia  is  often  asymp¬ 
tomatic  in  women  and  cannot  be  detected 
except  with  special,  though  inexpensive, 
screening  tests.  Cure  of  chlamydia  is  usu¬ 
ally  both  easy  and  inexpensive.  The  Gen- 

31-17-4.2.  HIV  Pregnancy  Screening. 

(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the 
“Georgia  HIV  Pregnancy  Screening  Act  of  2007.” 

(b)  Every  physician  and  health  care  provider  who  assumes  respon¬ 
sibility  for  the  prenatal  care  of  pregnant  women  during  gestation  and  at 
delivery  shall  be  required  to  test  pregnant  women  for  HIV  except  in 
cases  where  the  woman  refuses  the  testing. 

(c)  If  at  the  time  of  delivery  there  is  no  written  evidence  that  an  HIV 
test  has  been  performed,  the  physician  or  other  health  care  provider  in 
attendance  at  the  delivery  shall  order  that  a  sample  of  the  woman’s 


eral  Assembly  further  finds  that  requiring 
health  care  insurance  and  managed  care 
plan  coverage  of  annual  chlamydia 
screening  tests  for  females  in  the  age 
group  most  likely  to  be  infected  with  chla¬ 
mydia  will  encourage  the  testing  and 
treatment  needed  to  detect  and  cure  this 
destructive  disease  and  result  in  a 
marked  improvement  in  the  general 
health  of  the  citizens  of  this  state  and  the 
savings  of  both  public  and  private  moneys 
being  spent  to  deal  with  the  serious  con¬ 
sequences  of  this  disease.” 

Law  reviews.  —  For  review  of  1998 
legislation  relating  to  health,  see  15  Ga. 
St.  U.L.  Rev.  130  (1998). 
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blood  be  taken  or  a  rapid  oral  test  administered  at  the  time  of  the 
delivery  except  in  cases  where  the  woman  refuses  the  testing. 

(d)  The  woman  shall  be  informed  of  the  test  to  be  conducted  and  her 
right  to  refuse.  A  pregnant  woman  shall  submit  to  an  HIV  test  pursuant 
to  this  Code  section  unless  she  specifically  declines.  If  the  woman  tests 
positive,  counseling  services  provided  by  the  Department  of  Public 
Health  shall  be  made  available  to  her  and  she  shall  be  referred  to 
appropriate  medical  care  providers  for  herself  and  her  child. 

(e)  If  for  any  reason  the  pregnant  woman  is  not  tested  for  HIV,  that 
fact  shall  be  recorded  in  the  patient’s  records,  which,  if  based  upon  the 
refusal  of  the  patient,  shall  relieve  the  physician  or  other  health  care 
provider  of  any  other  responsibility  under  this  Code  section. 

(f )  The  Department  of  Public  Health  shall  be  authorized  to  promul¬ 
gate  rules  and  regulations  for  the  purpose  of  administering  the  require¬ 
ments  under  this  Code  section.  (Code  1981,  §  31-17-4.2,  enacted  by  Ga. 
L.  2007,  p.  173,  §  1/HB  429;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L. 
2011,  p.  705,  §  6-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  the  third  sentence  of  subsection 
(d),  and  in  subsection  (f). 

Cross  references.  —  Control  of  HIV,  T. 


31,  C.  17  A.  HIV  tests,  generally, 
§  31-22-9.2. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-17-5.  Prophylactic  treatment  at  childbirth. 


It  shall  be  the  duty  of  any  person  who  shall  be  in  attendance  on  any 
childbirth  to  apply  to  the  child  such  prophylactic  treatment  as  may  be 
prescribed  by  the  department  to  prevent  blindness  from  gonococcus 
infection  and  otherwise  to  comply  with  such  rules,  regulations,  and 
reporting  requirements  as  shall  be  prescribed  by  the  department.  (Code 
1933,  §  88-1605,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 


Administrative  rules  and  regula-  of  Georgia,  Department  of  Human  Re- 
tions.  —  Prophylactic  treatment  of  the  sources  (now  Department  of  Community 
eyes  of  the  newborn,  Official  Compilation  Health  for  these  purposes),  Public  Health, 
of  the  Rules  and  Regulations  of  the  State  Chapter  290-5-20. 


RESEARCH  REFERENCES 


ALR.  —  Constitutionality,  construction,  tion  and  cure  of  venereal  diseases,  127 
and  application  of  statutes,  ordinances,  ALR  421. 
and  regulations  concerning  the  preven- 
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31-17-6.  Regulation  of  laboratories. 

All  laboratories  conducting  tests  for  venereal  diseases  shall  comply 
with  the  rules,  regulations,  and  reporting  requirements  prescribed 
therefor  by  the  department.  (Code  1933,  §  88-1603,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §§  28  et  seq.,  46. 

31-17-7.  Consent  of  minor  to  medical  or  surgical  care  or  ser¬ 
vices;  informing  spouse,  parent,  custodian,  or  guard¬ 
ian. 

(a)  The  consent  to  the  provision  of  medical  or  surgical  care  or 
services  by  a  hospital  or  public  clinic  or  to  the  performance  of  medical 
or  surgical  care  or  services  by  a  physician  licensed  to  practice  medicine 
and  surgery,  when  such  consent  is  given  by  a  minor  who  is  or  professes 
to  be  afflicted  with  a  venereal  disease,  shall  be  as  valid  and  binding  as 
if  the  minor  had  achieved  his  majority,  provided  that  any  such  treat¬ 
ment  shall  involve  procedures  and  therapy  related  to  conditions  or 
illnesses  arising  out  of  the  venereal  disease  which  gave  rise  to  the 
consent  authorized  under  this  Code  section.  Any  such  consent  shall  not 
be  subject  to  later  disaffirmation  by  reason  of  minority.  The  consent  of 
no  other  person  or  persons,  including  but  not  limited  to  a  spouse, 
parent,  custodian,  or  guardian,  shall  be  necessary  in  order  to  authorize 
the  provision  to  such  minor  of  such  medical  or  surgical  care  or  services 
as  are  described  in  this  subsection. 

(b)  Upon  the  advice  and  direction  of  a  treating  physician  or,  if  more 
than  one,  of  any  one  of  them,  a  member  of  the  medical  staff  of  a  hospital 
or  public  clinic  or  a  physician  licensed  to  practice  medicine  and  surgery 
may,  but  shall  not  be  obligated  to,  inform  the  spouse,  parent,  custodian, 
or  guardian  of  any  such  minor  as  to  the  treatment  given  or  needed. 
Such  information  may  be  given  to  or  withheld  from  the  spouse,  parent, 
custodian,  or  guardian  without  the  consent  of  the  minor  patient  and 
even  over  the  express  refusal  of  the  minor  patient  to  the  providing  of 
such  information.  (Ga.  L.  1971,  p.  337,  §§  2,  3.) 

Cross  references.  —  Consent  for  sur¬ 
gical  or  medical  treatment  generally,  T. 

31,  C.  9. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  59  Am.  Jur.  2d,  Parent 
and  Child,  §  71. 

31-17-8.  Penalty. 

Any  person  who  violates  any  provision  of  this  chapter  or  any  rule  or 
regulation  promulgated  under  this  chapter  shall  be  guilty  of  a  misde¬ 
meanor.  (Code  1933,  §  88-1607,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga. 
L.  1985,  p.  149,  §  31.) 


RESEARCH  REFERENCES 

ALR.  —  Constitutionality,  construction,  tion  and  cure  of  venereal  diseases,  127 
and  application  of  statutes,  ordinances,  ALR  421. 
and  regulations  concerning  the  preven- 
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CHAPTER  17A 
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Sec.  Sec. 

31-17A-1.  HIV  deemed  dangerous  to  pub-  31-17A-3.  Refusal  to  consent  to  test;  pro¬ 
be  health.  cedure. 

31-17A-2.  Examination  of  infected  per¬ 
sons;  administration  of  HIV 
test. 


Cross  references.  —  Disposition  of 
child  committing  delinquent  act  constitut¬ 
ing  AIDS  transmitting  crime, 
§  15-11-66.1.  AIDS  transmitting  crimes 
and  required  reporting,  §  17-10-15.  Con¬ 
fidential  nature  of  AIDS  information, 
§  24-9-40.1.  Disclosure  of  AIDS  confiden¬ 
tial  information,  §  24-9-47.  Methods  for 
selection  of  blood  donors  and  collection  of 
blood,  §  31-22-5.  HIV  tests,  §§  31-22-9.1, 
31-22-9.2. 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1799, 
§  1,  not  codified  by  the  General  Assembly, 
provides:  “The  General  Assembly  finds 
that  Acquired  Immunodeficiency  Syn¬ 
drome  (AIDS)  and  its  causative  agent, 
including  Human  Immunodeficiency  Vi¬ 
rus  (HIV),  pose  a  grave  threat  to  the 
health,  safety,  and  welfare  of  the  people  of 
this  state.  In  the  absence  of  any  effective 
vaccination  or  treatment  for  this  disease, 
it  threatens  almost  certain  death  to  all 
who  contract  it.  The  disease  is  largely 
transmitted  through  sexual  contacts  and 
intravenous  drug  use,  not  through  casual 
contact,  and,  while  deadly,  is  therefore 
preventable.  The  key  component  of  the 
fight  against  AIDS  is  education.  Through 
public  education  and  counseling  our  citi¬ 


zens  can  learn  how  the  disease  is  trans¬ 
mitted  and,  thus,  how  to  protect  them¬ 
selves  and  prevent  its  spread.  The 
Department  of  Human  Resources  is  en¬ 
couraged  to  continue  its  efforts  to  educate 
all  Georgians  about  the  disease,  its  caus¬ 
ative  agent,  and  its  means  of  transmis¬ 
sion.  In  addition,  voluntary  testing  should 
be  encouraged  for  anyone  who  feels  at  risk 
of  infection.  While  education,  counseling, 
and  voluntary  testing  are  vital  to  the 
elimination  of  this  epidemic,  other  mea¬ 
sures  are  needed  to  protect  the  health  of 
our  citizens,  and  it  is  the  intention  of  the 
General  Assembly  to  enact  such  measures 
in  the  exercise  of  its  police  powers  in  order 
to  deal  with  AIDS  and  HIV  infection.” 

Administrative  rules  and  regula¬ 
tions.  —  Acquired  immunodeficiency  syn¬ 
drome,  Official  Compilation  of  the  Rules 
and  Regulations  of  the  State  of  Georgia, 
Department  of  Human  Resources  (now 
the  Department  of  Community  Health  for 
these  purposes),  Public  Health,  Chapter 
290-5-48. 

Law  reviews.  —  For  note,  “‘Rabbit’ 
Hunting  in  the  Supreme  Court:  The  Con¬ 
stitutionality  of  State  Prohibitions  of  Sex 
Toy  Sales  Following  Lawrence  v.  Texas,” 
see  44  Ga.  L.  Rev.  245  (2009). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health,  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
§  63.  ronment,  §  28  et  seq. 
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31-17A-1.  HIV  deemed  dangerous  to  public  health. 

(a)  Any  term  used  in  this  chapter  and  defined  in  Code  Section 
31-22-9.1  shall  have  the  meaning  provided  for  such  term  in  Code 
Section  31-22-9.1. 

(b)  HIV  and  the  degenerative  diseases  associated  with  it  are  declared 
to  be  contagious,  infectious,  communicable,  and  extremely  dangerous  to 
the  public  health.  (Code  1981,  §  31-17A-1,  enacted  by  Ga.  L.  1988,  p. 
1799,  §  7.) 

31-17A-2.  Examination  of  infected  persons;  administration  of 
HIV  test. 

The  authorized  agent  or  agents  of  the  Department  of  Public  Health 
are  directed  and  empowered,  when  in  their  judgment  it  is  necessary  to 
protect  the  public  health,  to  make  examinations  of  persons  infected  or 
suspected  of  being  infected  with  HIV  and  to  administer  an  HIV  test 
with  the  consent  of  the  person  being  tested.  In  the  event  the  person 
infected  or  suspected  of  being  infected  with  HIV  refuses  to  consent  to 
the  administration  of  an  HIV  test,  the  authorized  agent  or  agents  of  the 
Department  of  Public  Health  are  authorized  to  petition  the  court  for  an 
order  authorizing  the  administration  of  an  HIV  test  pursuant  to  the 
procedure  set  forth  in  Code  Section  31-17A-3.  (Code  1981,  §  31-17A-2, 
enacted  by  Ga.  L.  1988,  p.  1799,  §  7;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228; 
Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  twice  in  this  Code  section. 

RESEARCH  REFERENCES 

ALR.  —  Damage  action  for  HIV  testing 
without  consent  of  person  tested,  77 
ALR5th  541. 

31-17A-3.  Refusal  to  consent  to  test;  procedure. 

(a)  If  a  person  refuses  to  consent  to  an  HIV  test,  as  provided  in  Code 
Section  31-17A-2,  the  Department  of  Public  Health  may  file  a  civil 
complaint  with  the  superior  court  of  the  county  of  the  residence  of  the 
person  refusing  the  test.  The  complaint  shall  allege  with  specificity  the 
basis  for  the  allegations  which  the  department  believes  support  the 
conclusion  that  the  person  is  infected  with  HIV,  as  well  as  the  scope, 
nature,  and  threat  to  the  public  health  created  thereby,  and  the 
proposed  plan  to  be  adopted  to  protect  the  public  health  in  the  event  the 
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court  orders  the  administration  of  the  HIV  test  and  the  person  is  found 
to  be  an  HIV  infected  person.  The  person  against  whom  the  complaint 
is  filed  shall  be  represented  by  counsel,  and,  in  the  event  the  person 
against  whom  the  complaint  is  filed  cannot  afford  counsel,  counsel  shall 
be  appointed  by  the  court. 

(b)  The  superior  court  shall  hear  the  complaint  on  an  expedited  basis 
without  a  jury.  All  proceedings  before  the  court  shall  be  sealed. 

(c)  If  after  consideration  of  the  evidence,  the  court  finds  clear  and 
convincing  evidence  that  the  person  is  reasonably  likely  to  be  infected 
with  HIV  and  that  there  is  a  compelling  need  to  protect  the  public 
health,  the  court  may  order  the  person  to  submit  to  an  HIV  test,  shall 
retain  jurisdiction  to  render  such  orders  as  are  appropriate  to  effectuate 
that  order,  and,  in  the  event  the  person  so  tested  is  determined  to  be 
infected  with  HIV,  to  require  such  procedures  to  protect  the  public 
health  consistent  with  the  least  restrictive  alternative  which  is  avail¬ 
able  within  the  limits  of  state  funds  specifically  appropriated  therefor. 
(Code  1981,  §  31-17A-3,  enacted  by  Ga.  L.  1988,  p.  1799,  §  7;  Ga.  L. 
2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  the  first  sentence  of  subsection 
(a). 
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CHAPTER  18 

REGISTRY  FOR  TRAUMATIC  BRAIN  AND  SPINAL 

CORD  INJURIES 

Sec.  Sec. 

31-18-1.  Declaration  of  policy.  31-18-3.  Reporting  procedures. 

31-18-2.  Definitions.  31-18-4.  Duties  of  commission. 


Cross  references.  —  Brain  and  Spinal 
Injury  Trust  Fund,  Ga.  Const.  1983,  Art. 
Ill,  Sec.  EX,  Para.  VI(k). 

Administrative  rules  and  regula¬ 
tions.  —  Traumatic  brain  injury  facilities, 
Official  Compilation  of  the  Rules  and  Reg¬ 


ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Human  Resources  (now  the  De¬ 
partment  of  Community  Health  for  these 
purposes),  Public  Health,  Chapter 
290-5-53. 


RESEARCH  REFERENCES 

Am.  Jur.  Proof  of  Facts.  —  Carbon  Proof  of  Paralysis,  67  POF3d  1. 

Monoxide  Brain  Damage,  22  POF2d  135.  Traumatic  Brain  Injuries,  72  POF3d 
Brain  Injuries  Due  to  Trauma,  30  363 

POF2d  95.  ‘ 

31-18-1.  Declaration  of  policy. 

It  is  the  intent  of  the  General  Assembly  to  create  a  state-wide  central 
registry  for  traumatic  brain  and  spinal  cord  injuries  to  ensure  the 
registration  of  all  persons  with  traumatic  brain  or  spinal  cord  injuries 
in  order  that  all  such  persons  might  obtain  information  about  rehabil¬ 
itative,  independent  living,  and  other  services  or  goods  provided  by 
existing  state  agencies,  departments,  other  organizations,  and  individ¬ 
uals.  (Code  1933,  §  88-3401,  enacted  by  Ga.  L.  1980,  p.  1245,  §  1;  Ga. 
L.  1985,  p.  871,  §  1;  Ga.  L.  1986,  p.  10,  §  31;  Ga.  L.  2006,  p.  175,  §  1/SB 
208.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2006,  “central 
registry  for  traumatic  brain  and  spinal 


cord  injuries”  was  substituted  for  “Central 
Registry  for  Traumatic  Brain  and  Spinal 
Injuries”. 


31-18-2.  Definitions. 


As  used  in  this  chapter,  the  term: 

(1)  “Brain  injury”  means  a  traumatic  injury  to  the  brain 
(cranio-cerebral  head  trauma),  not  of  a  degenerative  or  congenital 
nature,  but  arising  from  blunt  or  penetrating  trauma  or  from 
acceleration-deceleration  forces,  that  is  associated  with  any  of  these 
symptoms  or  signs  attributed  to  the  injury:  decreased  level  of 
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consciousness,  amnesia,  other  neurologic  or  neuropsychologic  abnor¬ 
malities,  skull  fracture,  or  diagnosed  intracranial  lesions.  These 
impairments  may  be  either  temporary  or  permanent  and  can  result 
in  a  partial  or  total  functional  disability. 

(2)  “Spinal  cord  injury”  means  a  traumatic  injury  to  the  spinal 
cord,  not  of  a  degenerative  or  congenital  nature,  but  arising  from 
blunt  or  penetrating  trauma  or  from  acceleration-deceleration  forces, 
resulting  in  paraplegia  or  quadriplegia,  which  can  be  a  partial  or 
total  loss  of  physical  function.  (Code  1933,  §  88-3402,  enacted  by  Ga. 
L.  1980,  p.  1245,  §  1;  Ga.  L.  1985,  p.  871,  §  1;  Ga.  L.  2006,  p.  175, 

§  1/SB  208.) 

31-18-3.  Reporting  procedures. 

Every  public  and  private  health  and  social  agency,  every  hospital  or 
facility  that  has  a  valid  permit  or  provisional  permit  issued  by  the 
Department  of  Community  Health  under  Chapter  7  of  this  title,  and 
every  physician  licensed  to  practice  medicine  in  this  state,  if  such 
physician  has  not  otherwise  reported  such  information  to  another 
agency,  hospital,  and  facility,  shall  report  to  the  Brain  and  Spinal  Injury 
Trust  Fund  Commission  such  information  concerning  the  identity  of  the 
person  such  agency,  hospital,  facility,  or  physician  has  identified  as 
having  a  traumatic  brain  or  spinal  cord  injury  as  defined  in  this 
chapter.  The  report  shall  be  made  within  45  days  after  identification  of 
the  person  with  the  traumatic  brain  or  spinal  cord  injury.  The  report 
shall  contain  the  name,  age,  address,  type  and  extent  of  injury,  and  such 
other  information  concerning  the  person  with  the  injury  as  the  Brain 
and  Spinal  Injury  Trust  Fund  Commission,  which  is  administratively 
assigned  to  the  department,  may  require.  (Code  1933,  §  88-3403, 
enacted  by  Ga.  L.  1980,  p.  1245,  §  1;  Ga.  L.  1981,  p.  1027,  §  1;  Ga.  L. 
1985,  p.  871,  §  1;  Ga.  L.  2004,  p.  1107,  §  1;  Ga.  L.  2006,  p.  175,  §  1/SB 
208;  Ga.  L.  2008,  p.  12,  §  2-29/SB  433.) 

31-18-4.  Duties  of  commission. 

(a)  The  Brain  and  Spinal  Injury  Trust  Fund  Commission,  which  is 
administratively  assigned  to  the  Department  of  Public  Health,  shall 
establish  procedures  whereby  a  person  with  a  traumatic  brain  or  spinal 
cord  injury  for  whom  a  report  is  made  pursuant  to  this  chapter  shall  be 
informed  of  appropriate  agencies,  departments,  hospitals,  facilities, 
organizations,  or  individuals  providing  rehabilitative,  independent 
living,  and  other  services  or  goods. 

(b)  The  Brain  and  Spinal  Injury  Trust  Fund  Commission  shall 
maintain  records  of  reports  and  notifications  made  under  this  chapter. 
The  Brain  and  Spinal  Injury  Trust  Fund  Commission  shall  produce  an 
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annual  report  relating  to  information  and  data  collected  pursuant  to 
this  chapter  and  shall  make  such  report  available  upon  request. 

(c)  Statistical  information  collected  under  this  chapter  shall  be 
available  to  any  other  federal  or  state  agency  or  private  organization 
concerned  with  traumatic  brain  or  spinal  cord  injuries,  but  no  names  or 
addresses  will  be  provided  without  the  consent  of  the  person  with  the 
traumatic  brain  or  spinal  cord  injury  or  the  consent  of  the  immediate 
family  or  guardian  of  such  person  if  that  person  is  unable  to  consent. 
(Code  1933,  §  88-3404,  enacted  by  Ga.  L.  1980,  p.  1245,  §  1;  Ga.  L. 
1981,  p.  1027,  §  2;  Ga.  L.  1982,  p.  833,  §  2;  Ga.  L.  1985,  p.  149,  §  31; 
Ga.  L.  1985,  p.  871,  §  1;  Ga.  L.  2000,  p.  1137,  §  3;  Ga.  L.  2004,  p.  1107, 
§  2;  Ga.  L.  2006,  p.  175,  §  1/SB  208;  Ga.  L.  2009,  p.  8,  §  31/SB  46;  Ga. 
L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  subsection  (a). 
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Sec. 

31-19-1.  Responsibility  for  control. 

31-19-2.  Powers  of  department  in  in¬ 
fected  area. 

31-19-3.  Licensing  and  regulation  of  an¬ 
imals  by  local  authorities. 

31-19-4.  Duty  of  notification. 

31-19-5.  Inoculation  of  canines  and  fe¬ 
lines  against  rabies. 


Sec. 

31-19-6. 

31-19-7. 

31-19-8. 

31-19-9. 

31-19-10 


Certificates  of  inoculation;  tags 
[Repealed] . 

County  rabies  control  officer. 
Joint  administration  of  chapter 
by  adjoining  counties. 
Applicability  to  municipalities 
with  rabies  control  laws. 
Penalty. 


Administrative  rules  and  regula¬ 
tions.  —  Control  of  rabies,  Official  Com¬ 
pilation  of  the  Rules  and  Regulations  of 
the  State  of  Georgia,  Department  of  Hu¬ 


man  Resources  (now  Department  of  Hu¬ 
man  Services),  Public  Health,  Chapter 


290-5-2. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Control  of  rabies  generally  is  dele¬ 
gated  to  county  boards  of  health  and 

control  of  dangerous  drugs  is  vested  with 
State  Board  of  Pharmacy  and  state  drug 
inspector  (now  director  of  Georgia  Drugs 
and  Narcotics  Agency).  1975  Op.  Att’y 
Gen.  No.  75-23. 

Expense  of  confining  animals  ex¬ 
hibiting  signs  of  rabies  included  in 
county  board’s  budget.  —  Local  county 
boards  of  health  should  prescribe  rules  for 
prevention  and  control  of  rabies  by  provid¬ 
ing  for  vaccination,  tagging,  and  certifica¬ 
tion  of  dogs,  and  for  confinement  of  any 


animal  which  exhibits  any  signs  of  rabies; 
cost  of  such  confinement  would  be  an 
expense  of  county  board  of  health  to  be 
included  in  the  board’s  budget  which  is 
submitted  to  local  taxing  authorities  un¬ 
der  provisions  of  Ga.  L.  1964,  p.  499,  §  1. 
1965-66  Op.  Att’y  Gen.  No.  65-21. 

Responsibility  of  county  boards  of 
health  regarding  strays  and  un¬ 
wanted  dogs.  —  Local  county  boards  of 
health  should  adopt  rules  and  regulations 
relative  to  catching  and  impounding  of 
strays  and  unwanted  dogs.  1965-66  Op. 
Att’y  Gen.  No.  65-21. 


RESEARCH  REFERENCES 


C.J.S.  —  3B  C.J.S.,  Animals,  §  128. 
ALR.  —  Liability  for  injuries  inflicted 
by  rabid  dog,  13  ALR  492. 

Constitutionality  of  “dog  laws,”  49  ALR 
847. 


Right  to  and  measure  of  compensation 
for  animals  or  trees  destroyed  to  prevent 
spread  of  disease  or  infection,  67  ALR  208. 

Liability  for  injuries  caused  by  cat,  68 
ALR4th  823. 


31-19-1.  Responsibility  for  control. 


Each  county  board  of  health  shall  have  primary  responsibility  for  the 
control  of  rabies  within  its  jurisdiction.  Such  boards,  in  addition  to  their 
other  powers,  are  empowered  and  required  to  adopt  and  promulgate 
rules  and  regulations  for  the  prevention  and  control  of  such  disease. 
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(Ga.  L.  1945,  p.  448,  §  2;  Code  1933,  §  88-1501,  enacted  by  Ga.  L.  1964, 
p.  499,  §  1.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Expense  of  confining  animals  ex¬ 
hibiting  signs  of  rabies  included  in 
county  board’s  budget.  —  Local  county 
boards  of  health  should  prescribe  rules  for 
prevention  and  control  of  rabies  by  provid¬ 
ing  for  vaccination,  tagging,  and  certifica¬ 
tion  of  dogs,  and  for  confinement  of  any 
animal  which  exhibits  any  signs  of  rabies; 
cost  of  such  confinement  would  be  an 
expense  of  county  board  of  health  to  be 
included  in  the  board’s  budget  which  is 


submitted  to  local  taxing  authorities  un¬ 
der  provisions  of  Ga.  L.  1964,  p.  499,  §  1. 
1965-66  Op.  Att’y  Gen.  No.  65-21. 

Responsibility  of  county  boards  of 
health  regarding  strays  and  un¬ 
wanted  dogs.  —  Local  county  boards  of 
health  should  adopt  rules  and  regulations 
relative  to  catching  and  impounding  of 
strays  and  unwanted  dogs.  1965-66  Op. 
Att’y  Gen.  No.  65-21. 


RESEARCH  REFERENCES 


C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  32  et  seq. 

31-19-2.  Powers  of  department  in  infected  area. 

The  department  may  declare  any  county  or  any  area  therein  or  any 
group  of  counties  or  areas  therein  where  rabies  exists  to  be  an  infected 
area  and  may  provide  for  immunization  and  such  other  measures  as 
shall  be  indicated  for  the  prevention  and  control  of  the  disease.  (Code 
1933,  §  88-1502,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 


C.J.S.  —  39A  C.J.S. ,  Health  and  Envi¬ 
ronment,  §  35. 

31-19-3.  Licensing  and  regulation  of  animals  by  local  authori¬ 
ties. 

The  governing  authorities  of  each  county  and  municipality  are 
authorized  and  required,  in  the  control  of  rabies,  to  require  regulation 
or  licensing  of  animals.  (Code  1933,  §  88-1503,  enacted  by  Ga.  L.  1964, 
p.  499,  §  1;  Ga.  L.  1969,  p.  834,  §  2.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  4  Am.  Jur.  2d,  Animals,  C.J.S.  —  3B  C.J.S.,  Animals,  §  12  et 
§§  17,  19,  21,  36.  seq. 
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31-19-4.  Duty  of  notification. 

It  shall  be  the  duty  of  any  person  bitten  by  any  animal  reasonably 
suspected  of  being  rabid  immediately  to  notify  the  appropriate  county 
board  of  health.  It  shall  be  the  duty  of  the  owner,  custodian,  or  person 
having  possession  and  knowledge  of  any  animal  which  has  bitten  any 
person  or  animal  or  of  any  animal  which  exhibits  any  signs  of  rabies  to 
notify  the  appropriate  county  board  of  health  and  to  confine  such 
animal  in  accordance  with  rules  and  regulations  of  the  county  board  of 
health.  (Ga.  L.  1945,  p.  448,  §  10;  Code  1933,  §  88-1504,  enacted  by  Ga. 
L.  1964,  p.  499,  §  1.) 

31-19-5.  Inoculation  of  canines  and  felines  against  rabies. 

The  county  boards  of  health  are  empowered  and  required  to  adopt 
and  promulgate  rules  and  regulations  requiring  canines  and  felines  to 
be  inoculated  against  rabies  and  to  prescribe  the  intervals  and  means  of 
inoculation,  the  fees  to  be  paid  in  county  sponsored  clinics,  that 
procedures  be  in  compliance  with  the  recommendations  of  the  National 
Association  of  State  Public  Health  Veterinarians  for  identifying  inocu¬ 
lated  canines  and  felines,  and  all  other  procedures  applicable  thereto. 
As  used  in  this  chapter,  the  term  “inoculation  against  rabies”  means  the 
administering  by  a  licensed  veterinarian  of  antirabies  vaccine  approved 
by  the  department.  (Ga.  L.  1945,  p.  448,  §  3;  Code  1933,  §  88-1505, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1969,  p.  834,  §  3;  Ga.  L.  1992* 
p.  2089,  §  1.) 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  32  et  seq. 

31-19-6.  Certificates  of  inoculation;  tags. 

Reserved.  Repealed  by  Ga.  L.  1992,  p.  2089,  §  2,  effective  July  1, 
1992. 

Editor’s  notes.  —  This  Code  section  Code  1933,  §  88-1506,  enacted  by  Ga.  L. 
was  based  on  Ga.  L.  1945,  p.  448,  §  4;  1964,  p.  499,  §  1;  Ga.  L.  1969,  p.  834,  §  4. 

31-19-7.  County  rabies  control  officer. 

(a)  The  county  board  of  health  shall  appoint  a  person  who  is 
knowledgeable  of  animals  to  be  the  county  rabies  control  officer.  It  shall 
be  the  duty  of  the  county  rabies  control  officer  to  enforce  this  chapter 
and  other  laws  which  regulate  the  activities  of  dogs. 

(b)  The  county  governing  authority  of  each  county  is  authorized  to 
levy  a  fee  not  to  exceed  50$  for  each  dog,  such  fee  to  be  collected  by  the 
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veterinarian  administering  the  antirabies  vaccine  required  by  this 
chapter.  This  fee  shall  be  in  addition  to  that  provided  for  in  Code 
Section  31-19-5.  If  any  county  has  no  resident  veterinarian,  the 
out-of-county  veterinarian  administering  the  antirabies  vaccine  and 
collecting  the  fee  provided  for  by  this  Code  section  shall  forward  to  the 
treasurer  of  the  county  of  the  dog  owner’s  residence  the  fee  prescribed 
by  that  county’s  governing  authority. 

(c)  The  fees  collected  under  this  Code  section  shall  be  used  to  help  in 
paying  the  salary  of  the  county  rabies  control  officer.  (Code  1933, 
§  88-1506.1,  enacted  by  Ga.  L.  1969,  p.  834,  §  5;  Ga.  L.  1982,  p.  3, 
§  31.) 


RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  70  et  seq. 

31-19-8.  Joint  administration  of  chapter  by  adjoining  counties. 

The  governing  authority  of  each  county  may  devise  and  implement 
plans  whereby  this  chapter,  as  amended,  is  administered  jointly  with 
one  or  more  adjoining  counties.  (Code  1933,  §  88-1506.2,  enacted  by 
Ga.  L.  1969,  p.  834,  §  6.) 

31-19-9.  Applicability  to  municipalities  with  rabies  control 
laws. 

This  chapter  shall  not  apply  to  municipalities  which  already  have  a 
rabies  control  law  unless  and  until  such  law  is  repealed.  (Ga.  L.  1945, 
p.  448,  §  13;  Ga.  L.  1969,  p.  834,  §  7.) 

31-19-10.  Penalty. 

Any  person  who  violates  any  provision  of  this  chapter  or  any  rule  or 
regulation  adopted  pursuant  thereto  shall  be  guilty  of  a  misdemeanor. 
(Ga.  L.  1945,  p.  448,  §  11;  Code  1933,  §  88-1507,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1.) 


RESEARCH  REFERENCES 

C.J.S.  —  3B  Animals,  §§  171  et 

seq.,  179  et  seq. 
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PERFORMANCE  OF  STERILIZATION  PROCEDURES 


Sec. 

31-20-1.  Definitions. 

31-20-2.  Performance  of  sterilization 
procedure  upon  request. 

31-20-3.  Sterilization  of  mentally  in¬ 
competent  persons. 

31-20-4.  Restriction  on  performance  of 
sterilization  procedure. 


Sec. 

31-20-5.  Civil  and  criminal  liability; 

compliance  where  other  medi¬ 
cal  treatment  may  result  in 
sterilization. 

31-20-6.  Exemptions  from  requirements 
of  chapter. 


JUDICIAL  DECISIONS 


Cited  in  Leagan  v.  Levine,  158  Ga.  App. 

293,  279  S.E.2d  741  (1981). 

31-20-1.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Accredited  hospital”  means  a  hospital  licensed  by  the  Depart¬ 
ment  of  Community  Health  and  accredited  by  a  nationally  recognized 
health  care  accreditation  body 

(2)  “Physician”  means  a  person  duly  licensed  to  practice  medicine 
and  surgery  without  restriction  in  Georgia  pursuant  to  Chapter  34  of 
Title  43. 

(3)  “Sterilization  procedure”  means  any  procedure  which  is  de¬ 
signed  or  intended  to  prevent  conception  and  which  is  not  designed  to 
unsex  the  patient  by  removing  the  ovaries  or  testicles.  (Ga.  L.  1966, 
p.  453,  §  3;  Ga.  L.  1970,  p.  683,  §  4;  Ga.  L.  1982,  p.  3,  §  31;  Ga.  L. 
2008,  p.  12,  §  2-30/SB  433;  Ga.  L.  2012,  p.  337,  §  7/SB  361.) 

The  2012  amendment,  effective  July  “the  Joint  Commission  on  the  Accredita- 
1,  2012,  substituted  “a  nationally  recog-  tion  of  Hospitals”  in  paragraph  (1). 
nized  health  care  accreditation  body”  for 


JUDICIAL  DECISIONS 


Procedure  not  designed  to  prevent 
conception  not  within  ambit  of  law.  — 

If  surgical  procedure  involved  was  not 
designed  or  intended  to  prevent  concep¬ 


tion,  it  was  not  a  surgical  procedure 
within  regulatory  ambit  of  Ga.  L.  1966,  p. 
453.  Winfrey  v.  Citizens  &  S.  Nat’l  Bank, 
149  Ga.  App.  488,  254  S.E.2d  725  (1979). 
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Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi-  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
cians,  Surgeons,  and  Other  Healers,  ronment,  §  76. 

§  262. 


31-20-2.  Performance  of  sterilization  procedure  upon  request. 

It  shall  be  lawful  for  any  physician  to  perform  a  sterilization 
procedure  upon  a  person  18  years  of  age  or  over,  or  less  than  18  years 
of  age  if  legally  married,  provided  that  a  request  in  writing  is  made  by 
such  person  and  provided,  further,  that  prior  to  or  at  the  time  of  such 
request  a  full  and  reasonable  medical  explanation  is  given  by  such 
physician  to  such  person  as  to  the  meaning  and  consequence  of  such 
operation.  (Ga.  L.  1966,  p.  453,  §  2;  Ga.  L.  1970,  p.  683,  §  2;  Ga.  L. 
1990,  p.  325,  §  1.) 

Law  reviews.  —  For  note  on  1990 
amendment  of  this  Code  section,  see  7  Ga. 

St.  U.L.  Rev.  309  (1990). 


JUDICIAL  DECISIONS 


Physician  need  not  disclose  risks  of 
sterilization  procedure.  —  Language 
“full  and  reasonable  medical  explanation 
...  as  to  the  meaning  and  consequence  of 
such  operation”  means  that  the  physician 
must  fully  inform  the  patient  of  the  in¬ 
tended  results  of  sterilization,  which  is 
the  permanent  inability  to  have  children, 
but  does  not  mean  that  a  physician  must 
disclose  the  possible  risks  and  complica¬ 
tions  of  the  sterilization  procedure.  Robin¬ 
son  v.  Parrish,  251  Ga.  496,  306  S.E.2d 
922  (1983). 

O.C.G.A.  §  31-20-2  does  not  require  a 
physician  to  disclose  possible  risks  and 
complications  of  a  sterilization  procedure. 
Robinson  v.  Parrish,  720  F.2d  1548  (11th 
Cir.  1983). 

O.C.GA  §  31-20-2  did  not  require  a 
physician  to  inform  a  patient  of  the 
risk  of  chronic  testicular  pain,  and 

failure  to  do  so  did  not  vitiate  the  plain¬ 
tiff’s  written  request.  Ariemma  v.  Perlow, 
223  Ga.  App.  360,  477  S.E.2d  590  (1996). 


Medical  explanation  required.  — 

O.C.G.A.  §  31-20-2  requires  that  a  full 
and  reasonable  medical  explanation  be 
given  by  the  physician  to  the  patient  as  to 
the  method  to  be  employed  in  a  steriliza¬ 
tion  operation  and  is  not  satisfied  when 
the  physician  merely  informs  the  patient 
that  the  intended  result  of  the  operation 
would  be  to  render  the  patient  perma¬ 
nently  incapable  of  having  children;  the 
patient  must  understand  how  his  or  her 
inability  to  have  children  will  result. 
Dohn  v.  Lovell,  187  Ga.  App.  523,  370 
S.E.2d  789,  cert,  denied,  187  Ga.  App.  907, 
370  S.E.2d  789  (1988). 

After  a  patient  requested  her  tubes 
be  “cut  and  tied,”  whether  her  request 
was  a  generic  request  for  sterilization 
rather  than  a  request  for  a  specific  method 
of  sterilization  was  a  question  of  fact  as  to 
whether  she  was  given  a  “full  and  reason¬ 
able  medical  explanation.”  Gowen  v.  Car¬ 
penter,  189  Ga.  App.  477,  376  S.E.2d  384 
(1988). 
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Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi-  ALR.  —  Legality  of  voluntary 
cians,  Surgeons,  and  Other  Healers,  nontherapeutic  sterilization,  35  ALR3d 
§  262.  1444. 

C.J.S.  —  16A  C.J.S.,  Constitutional 
Law,  §§  670,  671,  1041.  39A  C.J.S., 

Health  and  Environment,  §  76. 

31-20-3.  Sterilization  of  mentally  incompetent  persons. 

(a)  Declaration  of  policy.  The  General  Assembly  finds  that  the 
present  laws  of  this  state  provide  no  means  for  the  performance  of 
sterilization  procedures  upon  persons  who,  because  of  a  developmental 
disability,  brain  damage,  or  both,  are  irreversibly  and  incurably  men¬ 
tally  incompetent  to  the  degree  that  such  persons,  with  or  without 
economic  aid  (charitable  or  otherwise)  from  others,  could  not  provide 
care  and  support  for  any  children  procreated  by  them  in  such  a  way  that 
such  children  could  reasonably  be  expected  to  survive  to  the  age  of  18 
years  without  suffering  or  sustaining  serious  mental  or  physical  harm. 

(b)  Definitions.  As  used  in  this  Code  section,  the  term  “person 
subject  to  this  Code  section”  means  a  person  who,  because  of  a 
developmental  disability,  brain  damage,  or  both,  is  irreversibly  and 
incurably  mentally  incompetent  to  the  degree  that  such  person,  with  or 
without  economic  aid  (charitable  or  otherwise)  from  others,  could  not 
provide  care  and  support  for  any  children  procreated  by  such  person  in 
such  a  way  that  such  children  could  reasonably  be  expected  to  survive 
to  the  age  of  18  years  without  suffering  or  sustaining  serious  mental  or 
physical  harm,  when  there  has  been,  according  to  the  procedures  of  this 
Code  section  as  hereinafter  stated,  the  required  finding  that  the 
condition  of  such  person  is  irreversible  and  incurable. 

(c)  Prerequisites  to  performing  a  sterilization  procedure  on  a 
person  subject  to  this  Code  section.  A  sterilization  procedure  may 
be  performed  by  a  physician  on  a  person  subject  to  this  Code  section 
pursuant  to  subsection  (d)  of  this  Code  section  only  after  satisfaction  of 
all  of  the  following  conditions  precedent: 

(1)  A  petition  shall  be  filed  by  one  or  more  of  the  parents  or  legal 
guardian  or  next  of  kin  of  the  person  alleged  to  be  subject  to  this  Code 
section  stating  the  reasons  why  such  person  is  alleged  to  be  subject  to 
this  Code  section  and  containing  the  written  consent  of  the  parent  or 
parents  not  filing  the  petition,  if  such  parents  are  surviving,  can  be 
found  after  reasonable  effort,  and  are  mentally  competent.  If  no  such 
parent  or  parents  survive  or  can  be  found  after  reasonable  effort  or  if 
such  parent  or  parents  are  mentally  incompetent,  the  petition  shall 
contain  the  written  consent  of  a  guardian  ad  litem  who  shall  be 
appointed  by  the  probate  court  and  who  shall  make  investigation  and 


676 


31-20-3 


PERFORMANCE  OF  STERILIZATION  PROCEDURES 


31-20-3 


report  to  such  court  before  the  hearing  shall  commence,  provided  that 
such  guardian  ad  litem  shall  be  a  duly  qualified  and  licensed  member 
of  the  State  Bar  of  Georgia.  The  written  consent  of  any  parent  shall 
not  be  required  if  such  parent  has  not  within  six  months  of  the  date 
of  filing  of  the  petition  provided  any  support  or  maintenance  to  the 
person  alleged  to  be  subject  to  this  Code  section  and  such  parent  does 
not  reside  within  the  same  household  as  such  person; 

(2)  The  judge  of  the  probate  court  shall  appoint  an  examining  team 
composed  of  a  psychologist  or  psychiatrist  qualified  in  the  area  of 
developmental  disabilities  and  brain  damage  and  one  physician, 
neither  of  whom  is  the  physician  who  proposes  to  perform  the 
sterilization  procedure  on  the  person  alleged  to  be  subject  to  this 
Code  section  and  neither  of  whom  is  a  member  of  the  committee  of  the 
accredited  hospital  described  in  paragraph  (3)  of  this  subsection.  Said 
persons  so  appointed  shall  make  an  investigation  and  make  a 
consolidated  report  to  the  court  before  the  hearing  shall  commence 
that  they  have  examined  the  person  alleged  to  be  subject  to  this  Code 
section  and  whether  or  not  they  find  such  person  to  be  a  person 
subject  to  this  Code  section  and  whether,  in  their  opinion,  the 
condition  of  such  person  is  irreversible  and  incurable.  Such  report 
shall  include  the  reasons  and  factual  information  as  to  why  such 
person  should  be  subject  to  this  Code  section  and  the  reasons,  if  any, 
why  such  person  would  not  be  subject  to  this  Code  section.  If  the 
examining  team  determines  that  such  person  is  subject  to  this  Code 
section,  then  the  team  shall  include  in  its  report  some  of  the  less 
permanent  methods  of  preventing  conception  and  shall  report  on  the 
feasibility  of  each  such  method  for  that  person.  The  person  alleged  to 
be  subject  to  this  Code  section,  the  applicant,  the  parents  of  the 
person,  the  guardian  ad  litem,  and  the  attorney  representing  the 
person  shall  receive  a  copy  of  the  report  not  later  than  five  days  prior 
to  the  hearing  and,  upon  a  timely  request  by  any  party  to  the  probate 
court  proceedings,  each  author  of  that  report  shall  be  subject  to 
cross-examination  either  by  testimony  in  court  or  by  deposition; 

(3)  Prior  to  the  hearing  on  the  application,  evidence  shall  be 
presented  to  the  court  that  a  sterilization  procedure  has  been 
approved  for  the  person  alleged  to  be  subject  to  this  Code  section  by 
a  committee  of  the  medical  staff  of  the  accredited  hospital  in  which 
the  operation  is  to  be  performed.  Such  committee  shall  be  one 
established  and  maintained  in  accordance  with  the  standards  pro¬ 
mulgated  by  a  nationally  recognized  health  care  accreditation  body, 
and  its  approval  must  be  by  a  majority  vote  of  a  membership  of  not 
less  than  three  members  of  the  hospital  staff,  the  physician  proposing 
to  perform  the  sterilization  procedure  not  being  counted  as  a  member 
of  the  committee  for  this  purpose.  The  approval  of  such  committee  as 
above  specified  shall  be  based  upon  a  finding  that  the  condition  of  the 
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person  alleged  to  be  subject  to  this  Code  section  is  irreversible  and 
incurable  in  the  opinion  of  the  majority  of  the  committee  as  above 
specified.  The  person  alleged  to  be  subject  to  this  Code  section,  the 
applicant,  the  parents  of  the  person,  the  guardian  ad  litem,  and  the 
attorney  representing  the  person  shall  receive  a  copy  of  the  consoli¬ 
dated  report  not  later  than  five  days  prior  to  the  hearing  and,  upon  a 
timely  request  by  any  party  to  the  probate  court  proceeding,  each 
author  of  that  finding  shall  be  subject  to  cross-examination  either  by 
testimony  in  court  or  by  deposition; 

(4)  If  the  person  alleged  to  be  subject  to  this  Code  section  requests 
that  the  hearing  be  closed  to  the  public,  the  judge  shall  close  the 
hearing  to  the  public  unless  an  overriding  or  compelling  reason  can 
be  shown  as  to  why  such  hearing  should  not  be  closed  to  the  public. 
The  ruling  by  the  judge  whether  to  open  the  hearing  to  the  public  or 
not  shall  be  in  writing.  Notice  of  the  date,  time,  and  location  of  the 
hearing  shall  be  provided  to  the  person  alleged  to  be  subject  to  this 
Code  section  and  the  attorney  for  the  person  alleged  to  be  subject  to 
this  Code  section  at  least  ten  days  prior  to  the  hearing; 

(5)  After  the  hearing,  if  the  judge  of  the  probate  court  shall  find  by 
clear  and  convincing  evidence,  from  the  evidence  above  specified,  that 
the  person  alleged  to  be  subject  to  this  Code  section  is  a  person 
subject  to  this  Code  section  and  that  the  condition  of  such  person  is 
irreversible  and  incurable,  he  shall  enter  an  order  and  judgment 
authorizing  the  physician  to  perform  such  sterilization  procedure  in 
accordance  with  subsection  (d)  of  this  Code  section; 

(6)  Except  as  provided  in  Article  6  of  Chapter  9  of  Title  15,  an 
appeal  to  the  superior  court  may  be  had  by  the  applicant  or  person 
alleged  to  be  subject  to  this  Code  section  or  by  any  other  interested 
party  on  such  judgment  in  the  probate  court  as  provided  in  other 
cases  by  the  laws  of  this  state.  The  proceedings  before  the  superior 
court  shall  constitute  a  trial  de  novo  and  upon  application  of  either 
party  shall  be  heard  before  a  jury.  If  the  person  alleged  to  be  subject 
to  this  Code  section  requests  that  the  trial  be  closed  to  the  public,  the 
judge  shall  close  the  trial  to  the  public  unless  an  overriding  or 
compelling  reason  can  be  shown  as  to  why  such  trial  should  not  be 
closed  to  the  public.  The  ruling  by  the  judge  whether  to  open  the  trial 
to  the  public  or  not  shall  be  in  writing.  Any  decision  of  the  superior 
court  in  such  cases  may  be  appealed  to  the  higher  courts  of  this  state 
as  in  other  civil  cases.  The  cost  of  appeal,  if  any,  to  the  superior  and 
higher  courts  shall  be  taxed  as  in  other  civil  cases.  The  pendency  of 
any  appeal  shall  stay  the  proceedings  in  the  probate  court  until  the 
appeal  is  finally  determined.  Affidavits  in  forma  pauperis  regarding 
court  costs  and  costs  of  appeal  may  be  filed  as  in  other  cases  made 
and  provided  by  the  laws  of  this  state;  and 
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(7)  The  person  alleged  to  be  subject  to  this  Code  section  shall  have 
the  right  to  counsel  at  all  stages  of  the  proceedings  provided  for  in 
this  Code  section. 

(d)  Performance  of  sterilization  procedure.  After  judgment  of 
the  court  in  accordance  with  the  preceding  subsections  of  this  Code 
section  shall  have  become  final  to  the  effect  that  such  sterilization  shall 
be  performed  upon  such  person  subject  to  this  Code  section,  a  steriliza¬ 
tion  procedure  may  be  performed  in  an  accredited  hospital  by  a 
physician  upon  such  person  subject  to  this  Code  section.  (Ga.  L.  1970,  p. 
683,  §  3;  Ga.  L.  1971,  p.  869,  §  1;  Ga.  L.  1985,  p.  1134,  §  1;  Ga.  L.  1986, 
p.  982,  §  10;  Ga.  L.  1992,  p.  6,  §  31;  Ga.  L.  2009,  p.  453,  §  3-7/HB  228; 
Ga.  L.  2012,  p.  337,  §  8/SB  361.) 

The  2012  amendment,  effective  July 
1,  2012,  substituted  “a  nationally  recog¬ 
nized  health  care  accreditation  body”  for 
“the  Joint  Commission  on  the  Accredita¬ 
tion  of  Hospitals”  in  the  second  sentence  of 
paragraph  (c)(3). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2009,  “develop- 

JUDICIAL  DECISIONS 


mental  disabilities”  was  substituted  for  “a 
developmental  disability”  in  the  first  sen¬ 
tence  of  paragraph  (c)(2). 

Editor’s  notes.  —  Ga.  L.  1986,  p.  982, 
§  25,  not  codified  by  the  General  Assem¬ 
bly,  provided  that  that  Act  would  apply  to 
all  cases  filed  on  or  after  July  1,  1986. 


Procreation  is  a  fundamental  right. 

Motes  v.  Hall  County  Dep’t  of  Family  & 
Children  Servs.,  251  Ga.  373,  306  S.E.2d 
260  (1983). 

Code  section  unconstitutional 
prior  to  1985  amendment.  —  Serious¬ 
ness  of  an  individual’s  interest  at  stake  in 
a  state  initiated  sterilization  proceeding  is 
such  that  due  process  requires  “clear  and 
convincing  evidence”  to  authorize  the  ster¬ 


ilization  of  an  individual.  The  standard  of 
a  “legal  preponderance”  set  by  paragraph 
(c)(4)  in  O.C.G.A.  §  31-20-3  does  not  meet 
constitutional  requirements.  Motes  v.  Hall 
County  Dep’t  of  Family  &  Children  Servs., 
251  Ga.  373,  306  S.E.2d  260  (1983)  (de¬ 
cided  prior  to  1985  amendment,  which 
substituted  a  “clear  and  convincing”  stan¬ 
dard). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Mental  incompetent’s  right  to  coun¬ 
sel  in  sterilization  proceeding.  —  In 

proceedings  for  sterilization  of  mental  in¬ 
competent,  incompetent  has  a  right  to 
counsel;  if  indigent,  the  incompetent  has  a 
right  to  appointed  counsel.  1971  Op.  Att’y 
Gen.  No.  U71-29. 

Representation  of  person  alleged  to 
be  subject  to  section.  —  Functions  of 
court-appointed  defense  attorney  and 
guardian  ad  litem  may  not  be  performed 
by  the  same  person  in  involuntary  steril¬ 
ization  procedures.  1987  Op.  Att’y  Gen. 
No.  U87-4. 


Hospitals  operated  exclusively  by 
federal  government  exempt  from 
state  accreditation.  —  United  States 
Army  hospital  in  federal  enclave  not  ac¬ 
credited  or  subject  to  accreditation  under 
Georgia  law;  accreditation  by  state  De¬ 
partment  of  Human  Resources  is  not  ex¬ 
tended  to  hospitals  operated  exclusively 
by  federal  government.  1973  Op.  Att’y 
Gen.  No.  U73-45. 

Payment  of  cost  of  examining 
teams  and  hospital  committees.  — 

Fees  and  expenses  of  medical  examining 
teams  and  hospital  committees  mandated 
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by  O.C.G.A.  §  31-20-3  are  a  proper  charge 
on  the  county  treasury  upon  court  order. 
1987  Op.  Att’y  Gen  No.  U87-4. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  59  Am.  Jur.  2d,  Parent 
and  Child,  §  71.  61  Am.  Jur.  2d,  Physi¬ 
cians,  Surgeons,  and  Other  Healers, 
§  262. 

Am.  Jur.  Proof  of  Facts.  —  Proof  of 
Qualification  for  Sterilization  of  a  Person 
With  a  Mental  Disability,  49  POF3d  101. 

C.J.S.  —  16B  C.J.S.,  Constitutional 
Law,  §  1059  et  seq.  16D  C.J.S.,  Constitu¬ 
tional  Law,  §  1847  et  seq.  39A  C.J.S. , 
Health  and  Environment,  §§  65,  76,  84  et 
seq.  56  C.J.S.,  Mental  Health,  §  7  et  seq. 
67A  C.J.S.,  Parent  and  Child,  §§  38,  40, 
41,  46  et  seq.  70  C.J.S.,  Physicians,  Sur¬ 


geons,  and  Other  Health  Care  Providers, 
§  46  et  seq. 

ALR.  —  Legality  of  voluntary 
nontherapeutic  sterilization,  35  ALR3d 
1444. 

Validity  of  statutes  authorizing 
asexualization  or  sterilization  of  criminals 
or  mental  defectives,  53  ALR3d  960. 

Jurisdiction  of  court  to  permit  steriliza¬ 
tion  of  mentally  defective  person  in  ab¬ 
sence  of  specific  statutory  authority,  74 
ALR3d  1210. 

Power  of  parent  to  have  mentally  defec¬ 
tive  child  sterilized,  74  ALR3d  1224. 


31-20-4.  Restriction  on  performance  of  sterilization  procedure. 


No  operation  under  this  chapter  shall  be  performed  by  any  person 
other  than  a  physician  duly  licensed  without  restriction  to  practice 
medicine  and  surgery  in  this  state  pursuant  to  Chapter  34  of  Title  43. 
(Ga.  L.  1966,  p.  453,  §  4;  Ga.  L.  1970,  p.  683,  §  5.) 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi¬ 
cians,  Surgeons,  and  Other  Healers, 

§  262. 

31-20-5.  Civil  and  criminal  liability;  compliance  where  other 
medical  treatment  may  result  in  sterilization. 

When  an  operation  shall  have  been  performed  in  compliance  with 
this  chapter,  no  physician  duly  licensed  without  restriction  to  practice 
medicine  and  surgery  in  this  state  or  other  person  legally  participating 
in  the  execution  of  this  chapter  shall  be  liable  civilly  or  criminally  as  a 
result  of  such  operation  or  participation  therein,  except  in  the  case  of 
negligence  in  the  performance  of  such  operation.  Nothing  in  this 
chapter  shall  be  construed  so  as  to  require  compliance  therewith  where 
medical  or  surgical  treatment  for  sound  therapeutic  purposes,  by  a 
physician  duly  licensed  without  restriction  to  practice  medicine  and 
surgery  in  this  state,  is  required  of  any  person  in  this  state  and  where 
such  treatment,  at  the  same  time  that  it  serves  such  purposes,  may 
involve  the  nullification  or  destruction  of  reproductive  functions.  (Ga.  L. 
1966,  p.  453,  §  5;  Ga.  L.  1970,  p.  683,  §  6.) 
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Claims  based  on  contract  barred. 

Shessel  v.  Gay,  139  Ga.  App.  429,  228 
S.E.2d  361  (1976). 

Sterilization  operation.  —  Since 
O.C.G.A.  §  31-20-5  bars  claims  based  on 
contract  and  all  other  claims,  civil  or  crim¬ 
inal,  except  one  based  on  the  negligent 
performance  of  the  sterilization  operation, 
when  it  is  uncontroverted  that  there  was 
no  negligence  in  the  performance  of  the 
sterilization  operation  and  that  the  steril¬ 
ization  procedure  was  performed  in  full 
compliance  with  O.C.G.A.  Ch.  20,  T.  31, 
the  patient’s  claim,  whether  based  on  con¬ 
tract  or  some  other  negligence,  fell  within 
the  scope  of  O.C.G.A.  §  31-20-5,  and  the 
trial  court  correctly  granted  summary 
judgment  in  favor  of  the  physician. 
Cummings  v.  Dudley,  180  Ga.  App.  545, 
349  S.E.2d  543  (1986). 

Written  consent  to  the  performance  of  a 
possible  hysterectomy  was  not  sufficient 
consent  for  the  performance  of  a  bilateral 
tubal  ligation  after  obtaining  only  oral 
consent  thereto.  A  tubal  ligation  is  a  “ster¬ 
ilization  procedure”  within  the  meaning  of 
O.C.G.A.  §  31-20-1(3)  and  written  con¬ 
sent  was  required  when  the  only  purpose 
served  by  the  performance  of  the  proce¬ 
dure  was  to  prevent  a  future  pregnancy 
and  it  served  no  sound  therapeutic  pur¬ 
pose  which  was  of  any  immediate  benefit 
to  the  patient’s  non-reproductive  health. 
Kaplan  v.  Blank,  204  Ga.  App.  378,  419 
S.E.2d  127  (1992). 


Purpose  of  every  sterilization  procedure 
is  the  prevention  of  a  future  pregnancy 
and  to  hold  that  such  a  purpose,  standing 
alone,  constitutes  a  “sound  therapeutic 
purpose”  within  the  meaning  of  O.C.G.A. 
§  31-20-5  would  effectively  negate 
O.C.G.A.  Ch.  20,  T.  31.  Kaplan  v.  Blank, 
204  Ga.  App.  378,  419  S.E.2d  127  (1992). 

Operation  without  consent  consti¬ 
tutes  technical  battery.  —  Operation 
performed  without  the  consent  of  the  pa¬ 
tient  constitutes  a  technical  battery  for 
which  a  physician  may  be  held  liable. 
Gowen  v.  Carpenter,  189  Ga.  App.  477,  376 
S.E.2d  384  (1988). 

Showing  of  negligence  required.  — 

Since  the  physician  complied  with  the 
requirements  of  O.C.G.A.  §  31-20-2,  and 
the  patient  did  not  claim  that  the  physi¬ 
cian  was  negligent  in  performing  the  va¬ 
sectomy  procedure,  claims  for  negligence, 
fraud,  battery,  violations  of  the  Fair  Busi¬ 
ness  Practices  Act,  O.C.G.A.  §  10-1-390  et 
seq.,  and  loss  of  consortium  were  barred. 
Ariemma  v.  Perlow,  223  Ga.  App.  360,  477 
S.E.2d  590  (1996). 

Limitation  of  actions.  —  Statute  of 
limitations  for  battery  resulting  from  an 
unauthorized  operation  is  the  two-year 
statute  of  limitations  for  injuries  to  the 
person  and  the  four-year  statute  of  limi¬ 
tations  for  loss  of  consortium.  Gowen  v. 
Carpenter,  189  Ga.  App.  477,  376  S.E.2d 
384  (1988);  Gowen  v.  Cady,  189  Ga.  App. 
473,  376  S.E.2d  390,  cert,  denied,  189  Ga. 
App.  912,  376  S.E.2d  390  (1988). 


RESEARCH  REFERENCES 


C.J.S.  —  70  C.J.S.,  Physicians,  Sur¬ 
geons,  and  Other  Health  Care  Providers, 
§  160. 

ALR.  —  Physicians  and  surgeons:  res 
ipsa  loquitur,  or  presumption  or  inference 
of  negligence,  in  malpractice  cases,  82 
ALR2d  1262. 


Malpractice  in  appendicitis  treatment 
and  surgery,  94  ALR2d  1006. 

Physician’s  or  surgeon’s  malpractice  in 
connection  with  diagnosis  or  treatment  of 
rectal  or  anal  disease,  5  ALR3d  916. 

Legality  of  voluntary  nontherapeutic 
sterilization,  35  ALR3d  1444. 


31-20-6.  Exemptions  from  requirements  of  chapter. 

(a)  Nothing  in  this  chapter  shall  require  a  hospital  to  admit  any 
patient  for  the  purpose  of  performing  a  sterilization  procedure,  nor 
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shall  any  hospital  be  required  to  appoint  a  committee  such  as  contem¬ 
plated  under  paragraph  (3)  of  subsection  (c)  of  Code  Section  31-20-3. 

(b)  A  physician,  or  any  other  person  who  is  a  member  of  or  associated 
with  the  staff  of  a  hospital,  or  any  employee  of  a  hospital  in  which  a 
sterilization  procedure  has  been  authorized  who  shall  object  to  such 
sterilization  procedure  on  moral  or  religious  grounds  shall  not  be 
required  to  participate  in  the  medical  procedures  or  the  committee 
procedures  leading  to  such  sterilization  procedure;  the  refusal  of  any 
such  person  to  participate  therein  shall  not  form  the  basis  of  any  claim 
for  damages  resulting  from  such  refusal  or  for  any  disciplinary  or 
recriminatory  action  against  such  person.  (Ga.  L.  1970,  p.  683,  §  7.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi¬ 
cians,  Surgeons,  and  Other  Healers, 

§  262. 
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CHAPTER  21 
DEAD  BODIES 


Article  1 

General  Provisions 


Sec. 

31-21-1. 


31-21-2. 

31-21-3. 


31-21-3. 


31-21-4. 


31-21-5. 


31-21-6. 


31-21-7. 


Approved  disinfectant;  “em¬ 
balming”  defined. 

Conflict  with  authority  of 
Commissioner  of  Agriculture. 
(Effective  until  January  1, 
2013.  See  note.)  Death  of  per¬ 
son  with  infectious  or  commu¬ 
nicable  disease;  required  re¬ 
porting  procedures; 

confidentiality;  disclosure; 
penalties. 

(Effective  January  1,  2013. 
See  note.)  Death  of  person 
with  infectious  or  communica¬ 
ble  disease;  required  report¬ 
ing  procedures;  confidential¬ 
ity;  disclosure;  penalties. 
Burial  at  sea  of  cremated  re¬ 
mains;  notification  that  cre¬ 
mated  remains  are  ready  for 
interment;  unclaimed  cre¬ 
mated  remains. 

Incineration  or  cremation  of 
dead  body  or  parts  thereof. 
Notification  of  law  enforce¬ 
ment  agency  upon  distur¬ 
bance,  destruction,  or  debase¬ 
ment  of  human  remains. 
Preneed  contracts  and  revi¬ 
sions;  affidavit  on  disposition 
of  remains;  role  of  probate 
court;  warrant  as  to  truthful¬ 
ness;  liability  of  funeral 
home. 


Article  2 

Disposition  of  Unclaimed  Dead 
Bodies 


Sec. 

31-21-21. 


31-21-22. 

31-21-23. 


31-21-24. 

31-21-25. 

31-21-26. 


Delivery  to  board  of  certain 
unclaimed  bodies. 

Disposition  of  bodies  of  trav¬ 
elers  dying  suddenly. 
Distribution  of  bodies  by 
board. 

Transportation  of  bodies. 
Bonds. 

Payment  of  expenses. 


Article  3 


Offenses 

31-21-40.  Omission  to  perform  duties 
imposed  by  chapter. 

31-21-41.  Traffic  in  human  bodies. 

31-21-42.  Disinterment  by  coroner 
without  good  grounds. 

31-21-43.  Removal  of  dead  body  from 
grave  for  purposes  of  sale  or 
dissection. 

31-21-44.  Wanton  or  malicious  removal 
of  dead  body  from  grave  or 
disturbance  of  contents  of 
grave;  receipt,  retention,  dis¬ 
posal,  or  possession  of  unlaw¬ 
fully  removed  dead  body  or 
bodily  part. 

31-21-44.1.  Abuse  of  dead  body. 

31-21-44.2.  Throwing  away  or  abandon¬ 
ment  of  dead  bodies  prohib¬ 
ited;  punishment. 

31-21-45.  Public  exhibit  or  display  of 
dead  human  bodies  of  Ameri¬ 
can  Indians  or  American  In¬ 
dian  human  remains. 


31-21-20.  Board  for  the  Distribution  of 
Cadavers. 


Cross  references.  —  Criminal  penalty 
for  concealing  death  of  person, 
§  16-10-31.  Disposal  of  aborted  fetuses, 
§  16-12-141.1.  Maintenance  of  vital  re¬ 


cords,  T.  31,  C.  10.  Death  certificates, 
§  31-10-15.  Duty  of  county  to  pay  for 
interment  of  deceased  indigent  persons, 
§  36-12-5.  Funeral  directors,  embalmers, 
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and  operators  of  funeral  establishments, 
T.  43,  C.  18.  Anatomical  gifts,  §  44-5-140 
et  seq.  Post-mortem  examinations  and  au¬ 
topsies,  §  45-16-20  et  seq. 

Administrative  rules  and  regula¬ 


tions.  —  Organization  and  regulation  of 
funeral  services,  Official  Compilation  of 
the  Rules  and  Regulations  of  the  State  of 
Georgia,  Georgia  State  Board  of  Funeral 
Service,  Chapter  250-1  et  seq. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  22A  Am.  Jur.  2d,  Dead 
Bodies,  §§  1,  6,  7. 

C.J.S.  —  25A  C.J.S.,  Dead  Bodies,  §  1. 

ALR.  —  Constitutionality  of  statute  or 
ordinance  requiring,  or  permitting,  re¬ 
moval  of  bodies  from  cemeteries,  71  ALR 
1040. 


Enforcement  of  preference  expressed  by 
decedent  as  to  disposition  of  his  body  after 
death,  54  ALR3d  1037. 

Dead  bodies:  liability  for  improper  man¬ 
ner  of  reinterment,  53  ALR4th  394. 


ARTICLE  1 

GENERAL  PROVISIONS 


31-21-1.  Approved  disinfectant;  “embalming”  defined. 

(a)  An  approved  disinfectant  fluid  shall  contain  not  less  than  5 
percent  formaldehyde  gas. 

(b)  As  used  in  this  chapter,  the  term  “embalming”  means  the  injec¬ 
tion  by  a  licensed  embalmer  of  not  less  than  10  percent  of  the  weight  for 
bodies  of  persons  dead  of  communicable  diseases,  such  as  smallpox  and 
diphtheria,  injected  arterially  in  addition  to  cavity  injection  and,  in  all 
other  cases,  not  less  than  6  percent  of  the  body  weight  injected 
arterially  in  addition  to  cavity  injection.  (Ga.  L.  1916,  p.  77,  §  1;  Code 
1933,  §  88-605;  Code  1933,  §  88-2713,  enacted  by  Ga.  L.  1964,  p.  499, 
§  1.) 


Cross  references.  —  Licenses  for  fu-  of  Three  Generations,  No  Imbeciles:  Eu- 
neral  directors  and  embalmers,  genics,  The  Court,  and  Buck  v.  Bell,”  see 
§  43-18-40  et  seq.  26  Ga.  St.  U.L.  Rev.  1295,  (2010). 

Law  reviews.  —  For  article,  “A  Review 


RESEARCH  REFERENCES 

C.J.S.  —  25A  C.J.S.,  Dead  Bodies,  §  2, 

3. 


31-21-2.  Conflict  with  authority  of  Commissioner  of  Agricul¬ 
ture. 

Nothing  in  this  article  shall  repeal  or  be  construed  to  conflict  with 
any  power  and  authority  now  vested  in  the  Commissioner  of  Agricul¬ 
ture  by  the  laws  of  this  state.  (Code  1933,  §  88-2714,  enacted  by  Ga  L 
1964,  p.  499,  §  1.) 
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31-21-3.  (Effective  until  January  1,  2013.  See  note.)  Death  of 
person  with  infectious  or  communicable  disease;  re¬ 
quired  reporting  procedures;  confidentiality;  disclo¬ 
sure;  penalties. 

(a)  For  the  purposes  of  this  Code  section,  the  term  “infectious  or 
communicable  disease”  shall  include  the  following: 

(1)  Infectious  hepatitis; 

(2)  Tuberculosis; 

(3)  Any  venereal  disease  enumerated  in  Code  Section  31-17-1;  or 

(4)  Acquired  immune  deficiency  syndrome  (AIDS). 

(b) (1)  When  a  person  who  has  been  diagnosed  as  having  an  infectious 
or  communicable  disease  dies  in  a  hospital  or  other  health  care 
facility,  the  attending  physician  shall  prepare  a  written  notification 
describing  such  disease  to  accompany  the  body  when  it  is  picked  up 
for  disposition. 

(2)  When  a  person  dies  outside  of  a  hospital  or  health  care  facility 
and  without  an  attending  physician,  any  family  member  or  person 
making  arrangements  for  the  disposition  of  the  dead  body  who  knows 
that  such  dead  person  had  been  diagnosed  as  having  an  infectious  or 
communicable  disease  at  the  time  of  death  shall  prepare  a  written 
notification  describing  such  disease  to  accompany  the  body  when  it  is 
picked  up  for  disposition. 

(3)  Any  person  who  picks  up  a  dead  body  for  disposition  and  who 
has  been  notified  that  the  person  had  been  diagnosed  as  having  an 
infectious  or  communicable  disease  at  the  time  of  death  pursuant  to 
the  provisions  of  paragraph  (1)  or  (2)  of  this  subsection  shall  present 
such  notification  accompanying  the  dead  body  to  any  embalmer, 
funeral  director,  or  other  person  taking  possession  of  the  dead  body. 

(c)  Information  regarding  a  deceased’s  infectious  or  communicable 
disease  and  contained  in  a  notification  required  to  be  prepared  pursu¬ 
ant  to  subsection  (b)  of  this  Code  section  shall  be  privileged  and 
confidential  and  may  only  be  disclosed  if: 

(1)  That  disclosure  is  required  pursuant  to  Chapter  17  of  this  title; 

(2)  That  disclosure  is  required  by  federal  law,  but  only  to  the 
extent  so  required; 

(3)  That  disclosure  is  made  by  a  physician  pursuant  to  Code 
Section  24-9-40  or  any  other  law  authorizing  a  physician  to  disclose 
otherwise  privileged  information; 

(4)  That  disclosure  is  for  research  purposes  and  does  not  reveal: 
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(A)  The  identity  of  the  deceased;  or 

(B)  Information  which  would  reveal  the  identity  of  the  deceased; 

(5)  That  disclosure  involves  information  regarding  sexual  assault 
or  sexual  exploitation  of  a  deceased  child  and  is  required  to  be 
reported  pursuant  to  Code  Section  19-7-5  or  any  other  law  requiring 
the  reporting  of  such  assault  or  exploitation  of  a  child,  but  only  to  the 
extent  that  such  disclosure  is  so  required  to  be  reported; 

(6)  That  disclosure  involves  information  regarding  a  deceased 
minor  and  the  disclosure  is  made  to  the  parent  or  guardian  of  that 
minor;  or 

(7)  That  disclosure  is  made  to  the  person  who  picks  up  the  dead 
body  or  is  made  in  the  ordinary  course  of  business  to  any  employee  or 
agent  of  any  person  or  entity  authorized  or  required  under  this  Code 
section  to  receive  or  report  that  information. 

(d)  Information  privileged  and  confidential  under  this  Code  section 
may  not  be  disclosed  pursuant  to  discovery  proceedings,  subpoena,  or 
court  order. 

(e)  Any  disclosure  authorized  by  this  Code  section  or  any  unauthor¬ 
ized  disclosure  of  information  or  communications  made  privileged  and 
confidential  by  this  Code  section  shall  not  in  any  way  abridge  or  destroy 
the  confidential  or  privileged  character  thereof  except  for  the  purposes 
for  which  any  authorized  disclosure  is  made.  Any  person  making  a 
disclosure  authorized  by  this  chapter  shall  not  be  liable  therefor, 
notwithstanding  any  contrary  provisions  of  law. 

(f)  Any  person  having  duties  imposed  upon  that  person  pursuant  to 
subsection  (b)  of  this  Code  section  who  knowingly  refuses  or  omits  to 
perform  such  duties  shall  be  guilty  of  a  misdemeanor.  (Code  1981, 
§  31-21-3,  enacted  by  Ga.  L.  1986,  p.  1513,  §  1.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1991,  a  semico¬ 
lon  was  substituted  for  the  period  at  the 
end  of  paragraph  (c)(5). 

Editor’s  notes.  —  Code  Section 


31-21-3  is  set  out  twice  in  this  Code.  The 
first  version  is  effective  until  January  1, 
2013,  and  the  second  version  becomes 
effective  on  that  date. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Not  fingerprintable  offense.  —  Fail¬ 
ure  of  an  embalmer,  funeral  director,  or 
other  such  person  to  be  given  notice  when 
a  person  has  been  diagnosed  as  having 


certain  diseases  is  not  an  offense  for  which 
persons  charged  are  to  be  fingerprinted. 
1986  Op.  Att’y  Gen.  86-30. 
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31-21-3.  (Effective  January  1,  2013.  See  note.)  Death  of  person 
with  infectious  or  communicable  disease;  required  re¬ 
porting  procedures;  confidentiality;  disclosure;  penal¬ 
ties. 

(a)  For  the  purposes  of  this  Code  section,  the  term  “infectious  or 
communicable  disease”  shall  include  the  following: 

(1)  Infectious  hepatitis; 

(2)  Tuberculosis; 

(3)  Any  venereal  disease  enumerated  in  Code  Section  31-17-1;  or 

(4)  Acquired  immune  deficiency  syndrome  (AIDS). 

(b) (1)  When  a  person  who  has  been  diagnosed  as  having  an  infectious 
or  communicable  disease  dies  in  a  hospital  or  other  health  care 
facility,  the  attending  physician  shall  prepare  a  written  notification 
describing  such  disease  to  accompany  the  body  when  it  is  picked  up 
for  disposition. 

(2)  When  a  person  dies  outside  of  a  hospital  or  health  care  facility 
and  without  an  attending  physician,  any  family  member  or  person 
making  arrangements  for  the  disposition  of  the  dead  body  who  knows 
that  such  dead  person  had  been  diagnosed  as  having  an  infectious  or 
communicable  disease  at  the  time  of  death  shall  prepare  a  written 
notification  describing  such  disease  to  accompany  the  body  when  it  is 
picked  up  for  disposition. 

(3)  Any  person  who  picks  up  a  dead  body  for  disposition  and  who 
has  been  notified  that  the  person  had  been  diagnosed  as  having  an 
infectious  or  communicable  disease  at  the  time  of  death  pursuant  to 
the  provisions  of  paragraph  (1)  or  (2)  of  this  subsection  shall  present 
such  notification  accompanying  the  dead  body  to  any  embalmer, 
funeral  director,  or  other  person  taking  possession  of  the  dead  body. 

(c)  Information  regarding  a  deceased’s  infectious  or  communicable 
disease  and  contained  in  a  notification  required  to  be  prepared  pursu¬ 
ant  to  subsection  (b)  of  this  Code  section  shall  be  privileged  and 
confidential  and  may  only  be  disclosed  if: 

(1)  That  disclosure  is  required  pursuant  to  Chapter  17  of  this  title; 

(2)  That  disclosure  is  required  by  federal  law,  but  only  to  the 
extent  so  required; 

(3)  (Effective  January  1,  2013.  See  note.)  That  disclosure  is  made 
by  a  physician  pursuant  to  Code  Section  24-12-1  or  any  other  law 
authorizing  a  physician  to  disclose  otherwise  privileged  information; 

(4)  That  disclosure  is  for  research  purposes  and  does  not  reveal: 
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(A)  The  identity  of  the  deceased;  or 

(B)  Information  which  would  reveal  the  identity  of  the  deceased; 

(5)  That  disclosure  involves  information  regarding  sexual  assault 
or  sexual  exploitation  of  a  deceased  child  and  is  required  to  be 
reported  pursuant  to  Code  Section  19-7-5  or  any  other  law  requiring 
the  reporting  of  such  assault  or  exploitation  of  a  child,  but  only  to  the 
extent  that  such  disclosure  is  so  required  to  be  reported; 

(6)  That  disclosure  involves  information  regarding  a  deceased 
minor  and  the  disclosure  is  made  to  the  parent  or  guardian  of  that 
minor;  or 

(7)  That  disclosure  is  made  to  the  person  who  picks  up  the  dead 
body  or  is  made  in  the  ordinary  course  of  business  to  any  employee  or 
agent  of  any  person  or  entity  authorized  or  required  under  this  Code 
section  to  receive  or  report  that  information. 

(d)  Information  privileged  and  confidential  under  this  Code  section 
may  not  be  disclosed  pursuant  to  discovery  proceedings,  subpoena,  or 
court  order. 

(e)  Any  disclosure  authorized  by  this  Code  section  or  any  unauthor¬ 
ized  disclosure  of  information  or  communications  made  privileged  and 
confidential  by  this  Code  section  shall  not  in  any  way  abridge  or  destroy 
the  confidential  or  privileged  character  thereof  except  for  the  purposes 
for  which  any  authorized  disclosure  is  made.  Any  person  making  a 
disclosure  authorized  by  this  chapter  shall  not  be  liable  therefor, 
notwithstanding  any  contrary  provisions  of  law. 

(f )  Any  person  having  duties  imposed  upon  that  person  pursuant  to 
subsection  (b)  of  this  Code  section  who  knowingly  refuses  or  omits  to 
perform  such  duties  shall  be  guilty  of  a  misdemeanor.  (Code  1981, 
§  31-21-3,  enacted  by  Ga.  L.  1986,  p.  1513,  §  1;  Ga.  L.  2011,  p.  99, 
§  44/HB  24.) 

The  2011  amendment,  effective  Janu¬ 
ary  1,  2013,  substituted  “Code  Section 
24-12-1”  for  “Code  Section  24-9-40”  in  the 
middle  of  paragraph  (c)(3).  See  editor’s 
note  for  applicability. 

Editor’s  notes.  —  Code  Section 
31-21-3  is  set  out  twice  in  this  Code.  The 
first  version  is  effective  until  January  1, 

2013,  and  the  second  version  becomes 
effective  on  that  date. 


Ga.  L.  2011,  p.  99,  §  101/HB  24,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  this  Act  shall  apply  to  any 
motion  made  or  hearing  or  trial  com¬ 
menced  on  or  after  January  1,  2013. 

Law  reviews.  —  For  article,  “Evi¬ 
dence,”  see  27  Ga.  St.  U.L.  Rev.  1  (2011). 
For  article  on  the  2011  amendment  of  this 
Code  section,  see  28  Ga.  St.  U.L.  Rev.  1 
(2011). 
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31-21-4.  Burial  at  sea  of  cremated  remains;  notification  that 
cremated  remains  are  ready  for  interment;  unclaimed 
cremated  remains. 

(a) (1)  Cremated  remains  may  be  taken  by  boat  from  any  harbor  in 
this  state,  or  by  air,  for  burial  at  sea  at  a  point  not  less  than  three 
miles  from  the  nearest  shoreline.  Cremated  remains  shall  be  re¬ 
moved  from  their  container  before  such  remains  are  buried  at  sea. 

(2)  Any  person  who  buries  at  sea,  either  from  a  boat  or  from  the  air, 
any  human  cremated  remains  shall  carry  out  the  burial  services 
within  50  days  from  the  reduction  of  the  body  to  cremated  remains 
and  file  with  the  local  registrar  of  births,  deaths,  and  other  vital 
records  in  the  county  nearest  the  point  where  the  remains  were 
buried  a  verified  statement  containing  the  name  of  the  deceased 
person,  the  time  and  place  of  death,  the  place  at  which  the  cremated 
remains  were  buried,  and  any  other  information  that  the  local 
registrar  may  require.  Burial  services  may  be  delayed  until  weather 
conditions  improve  if  inclement  weather  prevents  safe  burial. 

(b)  Any  person  who  requests  that  a  dead  body  be  cremated  shall 
provide  the  funeral  establishment  or  other  person  responsible  for  the 
cremation  an  address  at  which  such  person  can  be  notified  when  the 
cremated  remains  are  ready  for  interment.  Notification  shall  be  made 
by  first-class  mail  to  such  person  at  the  address  provided.  If  the 
cremated  remains  are  not  claimed  for  interment  or  other  disposition 
within  60  days  from  the  date  that  the  notification  is  mailed,  such 
remains  shall  be  turned  over  to  the  coroner  to  be  interred  in  a  plot  or 
niche  in  a  cemetery  where  indigents  are  buried.  (Code  1981,  §  31-21-4, 
enacted  by  Ga.  L.  1989,  p.  813,  §  1;  Ga.  L.  1991,  p.  94,  §  31.) 

31-21-5.  Incineration  or  cremation  of  dead  body  or  parts 
thereof. 

(a)  It  shall  be  unlawful  for  any  person  to  incinerate  or  cremate  a  dead 
body  or  parts  thereof;  provided,  however,  that  the  provisions  of  this 
subsection  shall  not  apply  to  a  crematory  licensed  by  the  State  Board  of 
Funeral  Service  pursuant  to  Chapter  18  of  Title  43  or  to  a  hospital, 
clinic,  laboratory,  or  other  facility  authorized  by  the  Department  of 
Community  Health  and  in  a  manner  approved  by  the  commissioner  of 
community  health. 

(b)  A  person  who  violates  the  provisions  of  subsection  (a)  of  this  Code 
section  shall  be  guilty  of  a  misdemeanor.  (Code  1981,  §  31-21-5, 
enacted  by  Ga.  L.  1992,  p.  992,  §  1;  Ga.  L.  2008,  p.  12,  §  2-31/SB  433.) 
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31-21-6.  Notification  of  law  enforcement  agency  upon  distur¬ 
bance,  destruction,  or  debasement  of  human  remains. 

(a)  Any  person  who  knows  or  has  reason  to  believe  that  interred 
human  remains  have  been  or  are  being  disturbed,  destroyed,  defaced, 
mutilated,  removed,  or  exposed  without  a  permit  issued  pursuant  to 
Code  Section  36-72-4,  12-3-52,  or  12-3-82  or  without  written  permission 
of  the  landowner  for  an  archeological  excavation  on  the  site  by  an 
archeologist  or  not  in  compliance  with  Section  106  of  the  National 
Historic  Preservation  Act,  as  amended,  and  any  person  who  acciden¬ 
tally  or  inadvertently  discovers  or  exposes  human  remains  shall  imme¬ 
diately  notify  the  local  law  enforcement  agency  with  jurisdiction  in  the 
area  where  the  human  remains  are  located. 

(b)  Any  law  enforcement  agency  notified  of  the  discovery  or  distur¬ 
bance,  destruction,  defacing,  mutilation,  removal,  or  exposure  of  in¬ 
terred  human  remains  shall  immediately  report  such  notification  to  the 
coroner  or  medical  examiner  of  the  county  where  the  human  remains 
are  located,  who  shall  determine  whether  investigation  of  the  death  is 
required  under  Code  Section  45-16-24.  If  investigation  of  the  death  is 
not  required,  the  coroner  or  medical  examiner  shall  immediately  notify 
the  local  governing  authority  of  the  county  or  municipality  in  which  the 
remains  are  found  and  the  Department  of  Natural  Resources.  If  the 
remains  are  believed  to  be  those  of  one  or  more  aboriginal  or  prehistoric 
ancestors  of  or  American  Indians,  then  the  Department  of  Natural 
Resources  shall  notify  the  Council  on  American  Indian  Concerns.  All 
land-disturbing  activity  likely  to  further  disturb  the  human  remains 
shall  cease  until: 

(1)  The  county  coroner  or  medical  examiner,  after  determining 
that  investigation  of  the  death  is  required,  has  completed  forensic 
examination  of  the  site; 

(2)  A  permit  is  issued  for  land  use  change  and  disturbance  pursu¬ 
ant  to  Code  Section  36-72-4;  a  permit  is  issued  or  a  contract  is  let 
pursuant  to  subsection  (d)  of  Code  Section  12-3-52;  or  written 
permission  is  obtained  from  the  landowner  for  the  conduct  of  an 
archeological  excavation;  or 

(3)  If  such  a  permit  is  not  sought,  the  Department  of  Natural 
Resources  arranges  with  the  landowner  for  the  protection  of  the 
remains. 

(c)  The  provisions  of  this  Code  section  shall  not  apply  to  normal 
farming  activity  including,  but  not  limited  to,  plowing,  disking,  har¬ 
vesting,  and  grazing  of  livestock.  (Code  1981,  §  31-21-6,  enacted  by  Ga. 
L.  1992,  p.  1790,  §  3.) 
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Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1992,  this  Code 
section  was  redesignated  as  Code  Section 
31-21-6  since  Ga.  L.  1992,  p.  992,  §  1,  and 
Ga.  L.  1992,  p.  1790,  §  3,  both  enacted  a 
Code  Section  31-21-5,  and  “archeologist” 


was  substituted  for  “archaeologist”  in  sub¬ 
section  (a). 

U.S.  Code.  —  The  National  Historic 
Preservation  Act,  referred  to  in  this  Code 
section,  is  codified  at  16  U.S.C.  §  470  et 
seq. 


31-21-7.  Preneed  contracts  and  revisions;  affidavit  on  disposi¬ 
tion  of  remains;  role  of  probate  court;  warrant  as  to 
truthfulness;  liability  of  funeral  home. 


(a)  A  person  who  is  18  years  of  age  or  older  and  of  sound  mind,  by 
entering  into  a  preneed  contract,  as  defined  in  paragraph  (30)  of  Code 
Section  10-14-3,  may  direct  the  location,  manner,  and  conditions  of  the 
disposition  of  the  person’s  remains  and  the  arrangements  for  funeral 
goods  and  services  to  be  provided  upon  the  person’s  death.  The 
disposition  directions  and  funeral  prearrangements  that  are  contained 
in  a  preneed  contract  shall  not  be  subject  to  cancellation  or  substantial 
revision  unless  the  cancellation  or  substantial  revision  has  been  or¬ 
dered  by  a  person  the  decedent  has  appointed  in  the  preneed  contract  as 
the  person  authorized  to  cancel  or  revise  the  terms  of  the  preneed 
contract  or  unless  any  resources  set  aside  to  fund  the  preneed  contract 
are  insufficient  under  the  terms  of  the  preneed  contract  to  carry  out  the 
disposition  directions  and  funeral  prearrangements  contained  therein. 

(b)  Except  as  provided  in  subsection  (c)  of  this  Code  section,  the  right 
to  control  the  disposition  of  the  remains  of  a  deceased  person;  the 
location,  manner,  and  conditions  of  disposition;  and  arrangements  for 
funeral  goods  and  services  to  be  provided  vests  in  the  following,  in  the 
order  named,  provided  that  such  person  is  18  years  of  age  or  older  and 
is  of  sound  mind: 

(1)  The  health  care  agent,  as  defined  in  Code  Section  31-32-2; 

(1.1)  If  the  deceased  person  died  while  serving  in  any  branch  of  the 
United  States  Armed  Forces  as  defined  in  10  U.S.C.  Section  148,  the 
person,  if  any,  designated  by  the  deceased  person  as  authorized  to 
direct  disposition  as  listed  on  the  deceased  person’s  United  States 
Department  of  Defense  Record  of  Emergency  Data,  DD  Form  93,  or 
any  similar  successor  form  adopted  by  the  Department  of  Defense; 

(2) (A)  A  person  designated  by  the  decedent  as  the  person  with  the 
right  to  control  the  disposition  in  an  affidavit  executed  in  accor¬ 
dance  with  subparagraph  (B)  of  this  paragraph. 

(B)  A  person  who  is  18  years  of  age  or  older  and  of  sound  mind 
wishing  to  authorize  another  person  to  control  the  disposition  of  his 
or  her  remains  may  execute  an  affidavit  before  a  notary  public  in 
substantially  the  following  form: 
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“State  of  Georgia 

County  of _ — 

I, _ do  hereby  designate - 

with  the  right  to  control  the  disposition  of  my  remains  upon  my 

death.  I  _  have  _  have  not  attached  specific  directions 

concerning  the  disposition  of  my  remains  with  which  the  designee 
shall  substantially  comply,  provided  that  such  directions  are  lawful 
and  there  are  sufficient  resources  in  my  estate  to  carry  out  the 
directions. 

Subscribed  and  sworn  to  before  me  this - day  of  the  month 

of _ of  the  year _ 

_ (signature  of  affiant) 

_ (signature  of  notary  public)”; 

(3)  The  surviving  spouse  of  the  decedent; 

(4)  The  sole  surviving  child  of  the  decedent  or,  if  there  is  more  than 
one  child  of  the  decedent,  the  majority  of  the  surviving  children; 
provided,  however,  that  less  than  one-half  of  the  surviving  children 
shall  be  vested  with  the  rights  under  this  Code  section  if  they  have 
used  reasonable  efforts  to  notify  all  other  surviving  children  of  their 
instructions  and  are  not  aware  of  any  opposition  to  those  instructions 
on  the  part  of  more  than  one-half  of  all  surviving  children; 

(5)  The  surviving  parent  or  parents  of  the  decedent.  If  one  of  the 
surviving  parents  is  absent,  the  remaining  parent  shall  be  vested 
with  the  rights  and  duties  under  this  Code  section  after  reasonable 
efforts  have  been  unsuccessful  in  locating  the  absent  surviving 
parent; 

(6)  The  surviving  brother  or  sister  of  the  decedent  or,  if  there  is 
more  than  one  sibling  of  the  decedent,  the  majority  of  the  surviving 
siblings;  provided,  however,  that  less  than  the  majority  of  surviving 
siblings  shall  be  vested  with  the  rights  and  duties  under  this  Code 
section  if  they  have  used  reasonable  efforts  to  notify  all  other 
surviving  siblings  of  their  instructions  and  are  not  aware  of  any 
opposition  to  those  instructions  on  the  part  of  more  than  one-half  of 
all  surviving  siblings; 

(7)  The  surviving  grandparent  of  the  decedent  or,  if  there  is  more 
than  one  surviving  grandparent,  the  majority  of  the  grandparents; 
provided,  however,  that  less  than  the  majority  of  the  surviving 
grandparents  shall  be  vested  with  the  rights  and  duties  under  this 
Code  section  if  they  have  used  reasonable  efforts  to  notify  all  other 
surviving  grandparents  of  their  instructions  and  are  not  aware  of  any 
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opposition  to  those  instructions  on  the  part  of  more  than  one-half  of 
all  surviving  grandparents; 

(8)  The  guardian  of  the  person  of  the  decedent  at  the  time  of  the 
decedent’s  death  if  one  had  been  appointed; 

(9)  The  personal  representative  of  the  estate  of  the  decedent; 

(10)  The  person  in  the  classes  of  the  next  degree  of  kinship,  in 
descending  order,  under  the  laws  of  descent  and  distribution  to 
inherit  the  estate  of  the  decedent.  If  there  is  more  than  one  person  of 
the  same  degree,  any  person  of  that  degree  may  exercise  the  right  of 
disposition; 

(11)  If  the  disposition  of  the  remains  of  the  decedent  is  the 
responsibility  of  the  state  or  a  political  subdivision  of  the  state,  the 
public  officer,  administrator,  or  employee  responsible  for  arranging 
the  final  disposition  of  decedent’s  remains;  or 

(12)  In  the  absence  of  any  person  under  paragraphs  (1)  through 
(11)  of  this  subsection,  any  other  person  willing  to  assume  the 
responsibilities  to  act  and  arrange  the  final  disposition  of  the  dece¬ 
dent’s  remains,  including  the  funeral  director  with  custody  of  the 
body,  after  attesting  in  writing  that  a  good  faith  effort  has  been  made 
to  no  avail  to  contact  the  individuals  under  paragraphs  (1)  through 
(11)  of  this  subsection. 

(c)  A  person  entitled  under  law  to  the  right  of  disposition  shall  forfeit 
that  right,  and  the  right  is  passed  on  to  the  next  qualifying  person  as 
listed  in  subsection  (b)  of  this  Code  section,  in  the  following  circum¬ 
stances: 

(1)  Any  person  charged  with  murder  or  voluntary  manslaughter  in 
connection  with  the  decedent’s  death  and  whose  charges  are  known  to 
the  funeral  director;  provided,  however,  that,  if  the  charges  against 
such  person  are  dismissed  or  if  such  person  is  acquitted  of  the 
charges,  the  right  of  disposition  is  returned  to  the  person; 

(2)  Any  person  who  does  not  exercise  his  or  her  right  of  disposition 
within  two  days  of  notification  of  the  death  of  decedent  or  within 
three  days  of  decedent’s  death,  whichever  is  earlier; 

(3)  If  the  person  and  the  decedent  are  spouses  and  a  petition  to 
dissolve  the  marriage  was  pending  at  the  time  of  decedent’s  death;  or 

(4)  Where  the  probate  court  pursuant  to  subsection  (d)  of  this  Code 
section  determines  that  the  person  entitled  to  the  right  of  disposition 
and  the  decedent  were  estranged  at  the  time  of  death.  For  purposes 
of  this  Code  section,  the  term  “estranged”  means  a  physical  and 
emotional  separation  from  the  decedent  at  the  time  of  death  which 
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has  existed  for  a  period  of  time  that  clearly  demonstrates  an  absence 
of  due  affection,  trust,  and  regard  for  the  decedent. 

(d)  Notwithstanding  subsections  (b)  and  (c)  of  this  Code  section,  the 
probate  court  for  the  county  where  the  decedent  resided  may  award  the 
right  of  disposition  to  the  person  determined  by  the  court  to  be  the  most 
fit  and  appropriate  to  carry  out  the  right  of  disposition  and  may  make 
decisions  regarding  the  decedent’s  remains  if  those  sharing  the  right  of 
disposition  cannot  agree.  The  following  provisions  shall  apply  to  the 
court’s  determination  under  this  subsection: 

(1)  If  the  persons  holding  the  right  of  disposition  are  two  or  more 
persons  with  the  same  relationship  to  the  decedent  and  they  cannot, 
by  majority  vote,  make  a  decision  regarding  the  disposition  of  the 
decedent’s  remains,  any  of  such  persons  or  a  funeral  home  with 
custody  of  the  remains  may  file  a  petition  asking  the  probate  court  to 
make  a  determination  in  the  matter; 

(2)  In  making  a  determination  under  this  subsection,  the  probate 
court  shall  consider  the  following: 

(A)  The  reasonableness  and  practicality  of  the  proposed  funeral 
arrangements  and  disposition; 

(B)  The  degree  of  the  personal  relationship  between  the  dece¬ 
dent  and  each  of  the  persons  claiming  the  right  of  disposition; 

(C)  The  desires  of  the  person  or  persons  who  are  ready,  able,  and 
willing  to  pay  the  cost  of  the  funeral  arrangements  and  disposition; 

(D)  The  convenience  and  needs  of  other  families  and  friends 
wishing  to  pay  respects; 

(E)  The  desires  of  the  decedent;  and 

(F)  The  degree  to  which  the  funeral  arrangements  would  allow 
maximum  participation  by  all  wishing  to  pay  respect; 

(3)  In  the  event  of  a  dispute  regarding  the  right  of  disposition,  a 
funeral  home  shall  not  be  liable  for  refusing  to  accept  the  remains  or 
to  inter  or  otherwise  dispose  of  the  remains  of  the  decedent  or 
complete  the  arrangements  for  the  final  disposition  of  the  remains 
until  the  funeral  home  receives  a  court  order  or  other  written 
agreement  signed  by  the  parties  in  the  disagreement  that  decides  the 
final  disposition  of  the  remains.  If  the  funeral  home  retains  the 
remains  for  final  disposition  while  the  parties  are  in  disagreement, 
the  funeral  home  may  embalm  or  refrigerate  and  shelter  the  body,  or 
both,  in  order  to  preserve  it  while  awaiting  the  final  decision  of  the 
probate  court  and  may  add  the  cost  of  embalming  or  refrigeration  and 
sheltering  to  the  final  disposition  costs.  If  a  funeral  home  brings  an 
action  under  this  subsection,  the  funeral  home  may  add  the  legal  fees 
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and  court  costs  associated  with  a  petition  under  this  subsection  to  the 
cost  of  final  disposition.  This  subsection  may  not  be  construed  to 
require  or  to  impose  a  duty  upon  a  funeral  home  to  bring  an  action 
under  this  subsection.  A  funeral  home  and  its  employees  shall  not  be 
held  criminally  or  civilly  liable  for  choosing  not  to  bring  an  action 
under  this  subsection;  and 

(4)  Except  to  the  degree  it  may  be  considered  by  the  probate  court 
under  subparagraph  (C)  of  paragraph  (2)  of  this  subsection,  the  fact 
that  a  person  has  paid  or  agreed  to  pay  for  all  or  part  of  the  funeral 
arrangements  and  final  disposition  shall  not  give  that  person  a 
greater  claim  to  the  right  of  disposition  than  the  person  would 
otherwise  have.  The  personal  representative  of  the  estate  of  the 
decedent  shall  not,  by  virtue  of  being  the  personal  representative, 
have  a  greater  claim  to  the  right  of  disposition  than  the  person  would 
otherwise  have. 

(e)  Any  person  signing  a  funeral  service  agreement,  cremation  au¬ 
thorization  form,  or  any  other  authorization  for  disposition  shall  be 
deemed  to  warrant  the  truthfulness  of  any  facts  set  forth  therein, 
including  the  identity  of  the  decedent  whose  remains  are  to  be  buried, 
cremated,  or  otherwise  disposed  of,  and  the  party’s  authority  to  order 
such  disposition.  A  funeral  home  shall  have  the  right  to  rely  on  such 
funeral  service  agreement  or  authorization  and  shall  have  the  author¬ 
ity  to  carry  out  the  instructions  of  the  person  or  persons  the  funeral 
home  reasonably  believes  hold  the  right  of  disposition.  The  funeral 
home  shall  have  no  responsibility  to  contact  or  to  independently 
investigate  the  existence  of  any  next  of  kin  or  relative  of  the  decedent. 
If  there  is  more  than  one  person  in  a  class  who  are  equal  in  priority  and 
the  funeral  home  has  no  knowledge  of  any  objection  by  other  members 
of  such  class,  the  funeral  home  shall  be  entitled  to  rely  on  and  act 
according  to  the  instructions  of  the  first  such  person  in  the  class  to 
make  funeral  and  disposition  arrangements,  provided  that  no  other 
person  in  such  class  provides  written  notice  of  his  or  her  objections  to 
the  funeral  home. 

(f )  If  a  funeral  establishment  or  funeral  director  relies  in  good  faith 
upon  the  instructions  of  an  individual  claiming  the  right  of  disposition 
pursuant  to  subsection  (b)  or  (d)  of  this  Code  section  and  such  individ¬ 
ual  is  later  determined  to  have  falsely  or  fraudulently  represented 
himself  or  herself  as  having  such  a  right,  the  funeral  establishment  or 
funeral  director  shall  not  be  subject  to  criminal  or  civil  liability  or 
subject  to  disciplinary  action  for  carrying  out  the  disposition  of  the 
remains  in  accordance  with  such  instructions.  (Code  1981,  §  31-21-7, 
enacted  by  Ga.  L.  2009,  p.  292,  §  1/HB  68;  Ga.  L.  2010,  p.  208,  §  1/SB 
355;  Ga.  L.  2012,  p.  775,  §  3 1/HB  942.) 
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The  2010  amendment,  effective  May 
20,  2010,  added  paragraph  (b)(l.l). 

The  2012  amendment,  effective  May 
1,  2012,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  inserted  “of  age” 
in  subsection  (b);  and  revised  language  in 
the  second  sentence  of  subsection  (e). 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2009,  “(11)”  was 
substituted  for  “(10)”  twice  in  paragraph 
(b)(12). 


ARTICLE  2 

DISPOSITION  OF  UNCLAIMED  DEAD  BODIES 


Cross  references.  —  Law  enforcement 
agencies’  duties  as  to  identification  of  per¬ 
sons  found  dead,  §§  35-1-8,  35-3-4. 

31-21-20.  Board  for  the  Distribution  of  Cadavers. 

The  academic  deans  of  medical,  osteopathic  medical,  and  dental 
colleges  or  a  representative  appointed  by  the  president  of  such  schools 
incorporated  under  the  laws  of  this  state  or  otherwise  operating  in  this 
state  with  authorization  from  the  Nonpublic  Postsecondary  Education 
Commission  shall  constitute  the  Board  for  the  Distribution  of  Cadavers 
to  expedite  the  distribution  and  delivery  of  dead  bodies  described  in 
Code  Section  31-21-21  to  and  among  such  institutions  as  are  entitled 
thereto.  This  board  shall  have  power  to  establish  rules  and  regulations 
for  its  governance  and  to  appoint  and  remove  its  officers  and  shall  keep 
minutes  of  its  transactions.  Records  shall  be  kept,  under  its  direction,  of 
all  bodies  received  and  distributed,  both  from  within  and  without  this 
state,  and  of  the  persons  or  institutions  to  whom  they  may  be  distrib¬ 
uted,  which  records  shall  be  open  at  all  times  to  the  inspection  of 
members  of  this  board,  any  district  attorney,  or  prosecuting  attorney  of 
any  city  or  state  court.  The  board  shall  appoint  a  member  of  the  board 
to  be  chairperson,  and  such  member  shall  call  at  least  one  meeting  per 
year  to  carry  out  the  responsibilities  of  the  board.  For  the  purposes  of 
this  article,  the  term  “board”  shall  mean  the  Board  for  the  Distribution 
of  Cadavers.  (Ga.  L.  1887,  p.  86,  §  1;  Civil  Code  1895,  §  1511;  Civil 
Code  1910,  §  1755;  Code  1933,  §  88-701;  Code  1933,  §  88-2701,  en¬ 
acted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1983,  p.  884,  §  3-25;  Ga.  L. 
2007,  p.  472,  §  1/SB  204.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Disposition  of  unclaimed  prison  in¬ 
mate’s  body.  —  When  body  of  inmate  is 
not  claimed,  notice  should  be  posted  on 
courthouse  door  for  24  hours,  and  notice 
should  be  given  to  board  and  body  deliv¬ 
ered  as  directed  by  board.  1965-66  Op. 
Att’y  Gen.  No.  66-84. 


Disposition  of  prison  inmate’s  body 
claimed  by  one  in  financial  straits.  — 

When  body  of  inmate  is  claimed  by  rela¬ 
tive,  or  person  connected  by  marriage,  in 
financial  straits,  such  person  should  be 
advised  that,  upon  request,  the  body  will 
be  buried  at  public  expense,  or  that  such 


696 


31-21-20 


DEAD  BODIES 


31-21-21 


person  may  execute  a  consent  to  disposi¬ 
tion  to  an  institution;  if  such  consent  is 
executed,  the  board  should  be  notified  and 
claimant  may  then  negotiate  with  a  school 
or  college  which  receives  the  body.  1965-66 
Op.  Att’y  Gen.  No.  66-84. 

Disposition  of  unclaimed  prison  in¬ 
mate’s  body  donated  by  will.  —  When 
inmate  donates  the  inmate’s  body  by  will, 
and  body  is  not  claimed,  notice  should  be 
posted  on  courthouse  door  for  24  hours 
and  the  board  should  be  notified  of  the 
name  of  the  school  or  college  specified  by 
the  inmate  in  the  inmate’s  will.  1965-66 
Op.  Att’y  Gen.  No.  66-84. 

Disposition  of  prison  inmate’s  body 


donated  by  will  but  claimed  by 
proper  claimant.  —  When  an  inmate 
donates  the  inmate’s  body  by  will,  and  the 
body  is  claimed  by  a  proper  claimant,  a 
claimant  should  be  advised  that  the  body 
will  be  buried  at  public  expense  and  that 
the  claimant  should  execute  a  consent  to 
disposition  to  an  institution;  if  consent  is 
executed,  the  board  should  be  notified  of 
the  name  of  the  school  or  college  specified 
by  the  inmate  in  the  inmate’s  will.  If 
consent  is  not  executed,  the  body  should 
be  buried,  either  at  the  expense  of  the 
claimant  or  at  public  expense,  as  the  case 
may  be,  notwithstanding  the  will.  1965-66 
Op.  Att’y  Gen.  No.  66-84. 


31-21-21.  Delivery  to  board  of  certain  unclaimed  bodies. 

(a)  All  public  officers  of  this  state  and  their  assistants  and  all  officers 
and  their  deputies  of  every  county,  city,  town,  or  other  municipality  and 
of  every  prison,  county  correctional  institution,  morgue,  public  hospital, 
health  care  facility,  except  the  Central  State  Hospital  which  institution 
shall  have  authority  to  perform  autopsies  on  the  dead  bodies  of  persons 
dying  as  patients  therein  in  the  discretion  of  the  superintendent  and 
medical  staff  of  the  institution,  having  control  over  any  dead  human 
body  not  dead  from  contagious  or  infectious  disease  and  required  to  be 
buried  at  public  expense  are  required  to  notify  the  board  created  under 
Code  Section  31-21-20  or  such  person  as  may  from  time  to  time  be 
designated  in  writing  by  such  board  for  distribution  or  its  duly 
authorized  officer  whenever  any  such  body  comes  into  their  possession 
or  control.  Such  officers  shall,  without  fee  or  reward,  deliver  the  body 
and  allow  such  board  and  its  duly  authorized  agents  who  may  comply 
with  this  chapter  to  remove  such  body  and  to  provide  for  its  use  only 
within  this  state,  solely  for  the  advancement  of  medical  science.  No 
such  notice  shall  be  given  nor  shall  any  such  body  be  delivered  if  any 
person,  claiming  to  be  and  satisfying  the  authorities  in  charge  of  the 
body  that  he  or  she  is  of  any  degree  of  kin,  or  is  related  by  marriage  to, 
or  socially  or  otherwise  connected  with  and  interested  in  the  deceased, 
shall  claim  the  body  for  burial,  cremation,  or  other  proper  disposition; 
but  it  shall  be  at  once  surrendered  to  such  person  or  shall  be  buried  at 
public  expense  at  the  request  of  such  claimant  if  a  relative  by  blood  or 
a  connection  by  marriage  and  financially  unable  to  provide  burial, 
cremation,  or  other  proper  disposition. 

(b)  A  body  described  in  subsection  (a)  of  this  Code  section  shall  in 
each  and  every  instance  be  held  and  kept  by  the  person  or  persons 
having  charge  or  control  of  it  for  at  least  24  hours  after  death,  before 
delivery  to  such  board  or  its  agent  for  distribution,  during  which  period 
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notice  of  the  death  of  such  person  shall  be  posted  at  the  courthouse  door 
of  the  county  in  which  such  body  is  held.  (Ga.  L.  1887 ,  p.  87,  §  2;  Civil 
Code  1895,  §§  1512, 1514;  Civil  Code  1910,  §§  1756, 1758;  Ga.  L.  1918, 
p.  114,  §  1;  Ga.  L.  1920,  p.  130,  §  1;  Code  1933,  §§  88-702,  88-704;  Code 
1933,  §§  88-2702,  88-2704,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


State  hospital’s  discretion  to  com¬ 
ply  with  provisions.  —  While  it  was  the 
intention  of  the  General  Assembly  to  ex¬ 
empt  a  state  hospital  from  provisions  of 
the  Act,  and  from  requirements  of  this 
section,  superintendent  and  medical  staff 
of  the  institution  have  discretion  of  com¬ 
plying  with  requirements  and  of  deliver¬ 
ing  bodies  to  distribution  board  to  be  used 
by  schools  and  colleges,  and  if  such  bodies 
are  unclaimed  by  any  relative  for  purpose 
of  burial,  state  hospital  authorities 
should,  insofar  as  it  does  not  impede  their 
work  of  promoting  science  in  line  of  their 
study  and  work,  comply  with  the  require¬ 
ments  of  this  Code  section.  1945-47  Op. 
Att’y  Gen.  p.  521  (see  O.C.G.A. 
§  31-21-21). 

Disposition  of  unclaimed  prison  in¬ 
mate’s  body.  —  If  body  of  inmate  is  not 
claimed,  notice  should  be  posted  on  court¬ 
house  door  for  24  hours,  and  notice  should 
be  given  to  board  and  body  delivered  as 
directed  by  board.  1965-66  Op.  Att’y  Gen. 
No.  66-84. 

Disposition  of  prison  inmate’s  body 
claimed  by  one  in  financial  strait.  — 

When  body  of  inmate  is  claimed  by  rela¬ 
tive,  or  person  connected  by  marriage,  in 
financial  straits,  such  person  should  be 
advised  that,  upon  request,  the  body  will 
be  buried  at  public  expense,  or  that  such 


person  may  execute  a  consent;  if  such 
consent  is  executed,  the  board  should  be 
notified  and  the  claimant  may  then  nego¬ 
tiate  with  a  school  or  college  which  re¬ 
ceives  the  body.  1965-66  Op.  Att’y  Gen. 
No.  66-84. 

Disposition  of  unclaimed  prison  in¬ 
mate’s  body  donated  by  will.  —  When 
inmate  donates  the  inmate’s  body  by  will, 
and  the  body  is  not  claimed,  notice  should 
be  posted  on  the  courthouse  door  for  24 
hours  and  the  board  should  be  notified  of 
the  name  of  school  or  college  specified  by 
the  inmate  in  the  inmate’s  will.  1965-66 
Op.  Att’y  Gen.  No.  66-84. 

Disposition  of  prison  inmate’s  body 
donated  by  will  but  claimed  by 
proper  claimant.  —  When  an  inmate 
donates  the  inmate’s  body  by  will,  and 
body  is  claimed  by  the  proper  claimant, 
the  claimant  should  be  advised  that  the 
body  will  be  buried  at  public  expense  and 
that  claimant  should  execute  a  consent  to 
disposition  to  an  institution;  if  consent  is 
executed,  the  board  should  be  notified  of 
name  of  school  or  college  specified  by 
inmate  in  the  inmate’s  will.  If  consent  is 
not  executed,  the  body  should  be  buried, 
either  at  the  expense  of  the  claimant  or  at 
public  expense,  as  case  may  be,  notwith¬ 
standing  the  will.  1965-66  Op.  Att’y  Gen. 
No.  66-84. 
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31-21-22.  Disposition  of  bodies  of  travelers  dying  suddenly. 

Notice  shall  not  be  given  nor  shall  any  body  be  delivered  pursuant  to 
Code  Section  31-21-21  if  the  deceased  person  was  a  traveler  who  died 
suddenly  In  such  cases,  the  next  of  kin  shall  be  notified  concerning  the 
disposition  of  the  dead  body  If  no  next  of  kin  is  located,  or  no  replies 
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from  next  of  kin  are  received,  or  the  body  is  unclaimed  within  72  hours, 
the  procedure  indicated  in  this  chapter  shall  apply.  (Ga.  L.  1887,  p.  87, 
§  2;  Civil  Code  1895,  §  1513;  Civil  Code  1910,  §  1757;  Code  1933, 
§  88-703;  Code  1933,  §  88-2703,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

C.J.S.  —  25A  C. J.S.,  Dead  Bodies,  §§  4, 

5. 

31-21-23.  Distribution  of  bodies  by  board. 

The  board  for  distribution  or  its  duly  authorized  agent  may  distribute 
bodies  received  pursuant  to  Code  Section  31-21-21  to  and  among  the 
schools  or  colleges  described  in  Code  Section  31-21-20  for  lectures  and 
demonstrations  by  such  schools  or  colleges.  The  number  assigned  to 
each  shall  be  based  upon  the  number  of  bona  fide  students  in  each 
dissecting  or  operative  surgery  class,  which  number  of  students  shall  be 
reported  by  the  schools  or  colleges  to  the  above-specified  board  at  such 
times  as  it  may  direct,  provided  that  the  schools  or  colleges,  upon 
receiving  such  bodies  and  before  any  use  is  made  of  them,  and  without 
unnecessary  mutilation  or  dissecting,  shall  cause  them  to  be  embalmed 
properly  and  preserved  carefully  and  kept  for  a  period  of  60  days  from 
the  day  of  receipt  and  shall  deliver  them  properly  prepared  for  burial, 
cremation,  or  other  proper  disposition  to  any  persons  mentioned  and 
described  in  Code  Section  31-21-21,  who  shall  claim  such  bodies  before 
the  expiration  of  the  period  of  60  days  and  who  shall  satisfy  the  officers 
of  the  school  or  college  that  they  are  such  persons  as  are  entitled  under 
Code  Section  31-21-21  to  claim  such  bodies.  If,  at  the  expiration  of  60 
days,  such  body  or  bodies  have  not  been  claimed  for  burial  in  the 
manner  and  by  the  person  or  persons  described  in  this  article,  they 
shall  then  be  used  by  the  schools  or  colleges  for  the  purposes  specified 
in  this  article.  When  the  bodies  have  been  so  used  and  are  no  longer 
needed  or  serviceable  for  the  purposes  mentioned  in  this  article,  they 
shall  be  decently  interred  by  the  schools  or  colleges.  (Ga.  L.  1887,  p.  87, 
§  3;  Civil  Code  1895,  §  1515;  Civil  Code  1910,  §  1759;  Code  1933, 
§  88-705;  Code  1933,  §  88-2705,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Disposition  of  unclaimed  stillborn  infants  for  a  period  of  60  days  after  the 
infants  by  university  hospital.  —  Uni-  hospital’s  reception.  1952-53  Op.  Att’y 
versity  hospital  is  without  authority  to  Gen.  p.  174. 
dispose  of  bodies  of  unclaimed  stillborn 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  22A  Am.  Jur.  2d,  Dead 
Bodies,  §§  43,  45  et  seq. 

31-21-24.  Transportation  of  bodies. 

The  board  for  distribution  may  employ  a  carrier  or  carriers  for  the 
conveyance  of  bodies  described  in  Code  Section  31-21-21,  which  bodies 
shall  be  well  enclosed  in  suitable  incasements  and  carefully  deposited 
free  from  public  observation.  The  carrier  or  carriers  shall  obtain 
receipts  containing  the  deceased’s  name  or,  if  the  person  is  unknown,  a 
description  for  each  body  delivered,  and  shall  deposit  such  receipts  with 
the  secretary  of  the  above  board,  who  shall  record  and  preserve  them. 
(Ga.  L.  1887,  p.  87,  §  4;  Civil  Code  1895,  §  1516;  Civil  Code  1910, 
§  1760;  Code  1933,  §  88-706;  Code  1933,  §  88-2706,  enacted  by  Ga.  L. 
1964,  p.499,  §  1.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  22A  Am.  Jur.  2d,  Dead 
Bodies,  §  39. 

31-21-25.  Bonds. 

No  school  or  college  shall  be  allowed  or  permitted  to  receive  any  body 
or  bodies  described  in  Code  Section  31-21-21  until  a  bond  shall  have 
been  given  to  the  Department  of  Community  Health  by  or  in  behalf  of 
the  school  or  college  by  its  authorized  officers,  to  be  approved  by  the 
clerk  of  the  superior  court  of  the  county  in  which  the  school  or  college  is 
situated  and  to  be  filed  in  the  office  of  such  clerk.  The  bond  shall  be  in 
the  sum  of  $5,000.00  and  shall  be  conditioned  that  the  body  or  bodies 
received  thereafter  by  the  school  or  college  shall  be  used  only  in  the 
manner  specified  in  this  article  and  solely  for  the  promotion  of  medical 
science  in  this  state.  Actions  thereon  shall  be  in  the  name  of  the 
Department  of  Community  Health,  and  any  sums  recovered  shall  be 
deposited  in  the  state  treasury.  (Ga.  L.  1887,  p.  87,  §  5;  Civil  Code  1895, 
§  1517;  Civil  Code  1910,  §  1761;  Code  1933,  §  88-707;  Code  1933’ 
§  88-2707,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  2007,  p.  472 
§  2/SB  204;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228.) 

31-21-26.  Payment  of  expenses. 

Neither  the  state,  county,  municipality,  nor  officers  thereof  shall  be 
placed  at  any  expense  by  reason  of  delivery  or  distribution  of  bodies;  but 
all  expenses  thereof  shall  be  borne  by  those  receiving  the  body  or  bodies 
as  prescribed  by  the  board  for  distribution.  (Ga.  L.  1887,  p.  87,  §  8;  Civil 
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Code  1895,  §  1518;  Civil  Code  1910,  §  1762;  Code  1933,  §  88-708;  Code 
1933,  §  88-2708,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

JUDICIAL  DECISIONS 


Applicability.  —  When  a  county  recov¬ 
ered,  identified,  and  properly  disposed  of 
bodies  found  at  a  crematorium,  O.C.G.A. 
§  31-21-26  did  not  authorize  the  county  to 
recover  the  county’s  costs  of  doing  so  as 
compensatory  damages  in  a  tort  action 
against  the  crematorium,  funeral  homes, 
and  funeral  directors  alleging  negligence 
and  public  nuisance  claims;  even  if 


§  31-21-26  could  be  construed  as  provid¬ 
ing  a  county  an  affirmative  right  to  sue 
and  recover  costs  associated  with  the  de¬ 
livery  or  distribution  of  certain  dead  bod¬ 
ies,  the  statute  referred  to  the  delivery  or 
distribution  of  unclaimed  bodies  for  pur¬ 
poses  of  medical  research.  Walker  County 
v.  Tri-State  Crematory,  284  Ga.  App.  34, 
643  S.E.2d  324  (2007). 


RESEARCH  REFERENCES 


ALR.  —  Construction  and  application  “Free  Public  Services  Doctrine”,  32 
of  “Municipal  Cost  Recovery  Rule,”  or  ALR6th  261. 

ARTICLE  3 
OFFENSES 


31-21-40.  Omission  to  perform  duties  imposed  by  chapter. 

Any  person  having  duties  imposed  upon  him  by  Code  Sections 
31-21-20  through  31-21-24  who  shall  refuse  or  omit  to  perform  such 
duties  shall  be  guilty  of  a  misdemeanor.  (Ga.  L.  1887,  p.  87,  §  9;  Penal 
Code  1895,  §  416;  Penal  Code  1910,  §  409;  Code  1933,  §  88-9920;  Code 
1933,  §  88-2711,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  22A  Am.  Jur.  2d,  Dead  C.J.S.  —  25A  C.J.S.,  Dead  Bodies,  §  27 
Bodies,  §§  37  et  seq.,  42,  78,  79,  81.  et  seq. 

31-21-41.  Traffic  in  human  bodies. 

Any  person  who  shall  sell  or  buy  any  dead  human  body  or  bodies  or 
in  any  way  traffic  therein  or  transmit  or  convey,  or  procure  the 
transmission  or  conveyance  of  any  dead  human  body  or  bodies  to  any 
place  outside  of  this  state  for  purposes  of  sale  or  dissection,  shall  be 
punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less 
than  one  nor  more  than  ten  years;  provided,  however,  that  the  board  for 
the  distribution  and  delivery  of  dead  bodies  shall  be  empowered  to 
make  payments  to  next  of  kin  as  burial  benefits  amounts  not  exceeding 
those  payable  from  time  to  time  by  the  Social  Security  Administration. 
(Ga.  L.  1887,  p.  87,  §  6;  Penal  Code  1895,  §  414;  Penal  Code  1910, 
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§  407;  Code  1933,  §  88-9918;  Code  1933,  §  88-2709,  enacted  by  Ga.  L. 
1964,  p.  499,  §  1;  Ga.  L.  1970,  p.  589,  §  1.) 

Cross  references.  —  Funeral  directors  matories,  T.  43,  C.  18.  Anatomical  gifts,  T. 
and  establishments,  embalmers,  and  ere-  44,  C.  5,  A.  6. 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  22A  Am.  Jur.  2d,  Dead  Validity,  construction,  and  application 
Bodies,  §§  38,  42,  81.  of  statutes  making  it  a  criminal  offense  to 

C.J.S. —  25A  C.J.S.,  Dead  Bodies,  §  27  mistreat  or  wrongfully  dispose  of  dead 
et  seq.  body,  81  ALR3d  1071. 

ALR.  —  Construction  and  application 
of  graverobbing  statutes,  52  ALR3d  701. 

31-21-42.  Disinterment  by  coroner  without  good  grounds. 


If  any  person  makes  affidavit  to  facts  to  authorize  the  coroner  to 
disinter  a  body  or  the  coroner  does  so  of  his  own  motion  and  such 
affidavit  is  made  or  disinterment  carried  out  without  good  grounds  or 
from  malice  or  mischief,  the  person  so  swearing  or  the  coroner  so 
officiating  shall  be  guilty  of  a  misdemeanor.  In  such  cases,  all  circum¬ 
stances  shall  be  considered  by  the  coroner’s  jury;  and,  if  it  believes  there 
were  reasonable  grounds  for  the  disinterment  at  the  time  it  took  place, 
it  shall  be  its  duty  to  acquit.  (Orig.  Code  1863,  §  568;  Code  1868,  §  632; 
Code  1873,  §  591;  Code  1882,  §  591;  Penal  Code  1895,  §  417;  Penal 
Code  1910,  §  410;  Code  1933,  §  88-9921;  Code  1933,  §  88-2712,  en¬ 
acted  by  Ga.  L.  1964,  p.  499,  §  1.) 

Cross  references.  —  Authority  of  cor¬ 
oner  and  medical  examiner  to  disinter 
bodies,  §  45-16-45. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  18  Am.  Jur.  2d,  Coro¬ 
ners  or  Medical  Examiners,  §§  4,  5.  22A 
Am.  Jur.  2d,  Dead  Bodies,  §§  50,  54,  59, 
60,  74,  75,  78. 

C.J.S.  —  25A  C.J.S. ,  Dead  Bodies,  §§  7 
et  seq.,  19,  28. 

ALR.  —  Constitutionality  of  statute  or 
ordinance  requiring,  or  permitting,  re¬ 
moval  of  bodies  from  cemeteries,  71  ALR 
1040. 


Removal  and  reinterment  of  remains, 
21  ALR2d  472. 

Enforcement  of  preference  expressed  by 
decedent  as  to  disposition  of  his  body  after 
death,  54  ALR3d  1037. 

Validity,  construction,  and  application 
of  statutes  making  it  a  criminal  offense  to 
mistreat  or  wrongfully  dispose  of  dead 
body,  81  ALR3d  1071.  ‘ 


31-21-43.  Removal  of  dead  body  from  grave  for  purposes  of  sale 
or  dissection. 

Any  person  who  shall  remove  a  dead  human  body  from  any  grave  or 
other  place  of  interment  or  from  any  vault,  tomb,  sepulcher,  or  from  any 
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other  place  for  the  purpose  of  selling  or  dissecting  the  same  and  any 
person  who  shall  receive  or  purchase  any  dead  human  body  knowing  it 
to  have  been  so  disinterred  or  removed  for  the  purpose  aforesaid  shall 
be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  not  less 
than  one  nor  more  than  ten  years.  (Cobb’s  1851  Digest,  p.  818;  Code 
1863,  §  4438;  Ga.  L.  1865-66,  p.  233,  §§  1,  2;  Code  1868,  §  4479;  Code 
1873,  §  4563;  Code  1882,  §  4563;  Ga.  L.  1887,  p.  87,  §  7;  Penal  Code 
1895,  §  415;  Penal  Code  1910,  §  408;  Code  1933,  §  88-9919;  Code 
1933,  §  88-2710,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1980,  p. 
1434,  §  1.) 


JUDICIAL  DECISIONS 


Purpose.  —  Purpose  of  this  section  is 
for  the  protection  of  cemeteries  and 
burying-places  in  this  state,  and  to  pre¬ 
vent  and  punish  the  unauthorized  use  of 
and  traffic  in  dead  human  bodies.  Davis  v. 
State,  61  Ga.  App.  379,  6  S.E.2d  736 
(1939)  (see  O.C.G.A.  §  31-21-43). 

Application  to  any  dead  body  part. 
—  Code  section  extends  not  only  to  dead 
body  as  a  whole,  but  to  any  part  thereof; 
and  whether  body  be  in  its  original  or 
intermediate  state  of  flesh  and  bones,  or 
in  skeleton  form  only,  irrespective  of 
length  of  time  interred.  Davis  v.  State,  61 
Ga.  App.  379,  6  S.E.2d  736  (1939). 

Shifting  of  body  insufficient  to  es¬ 
tablish  offense.  —  There  is  no  offense 


under  this  section  without  removal  from 
grave  or  other  place  of  interment;  a  shift¬ 
ing  of  body  would  not  be  sufficient.  Davis 
v.  State,  61  Ga.  App.  379,  6  S.E.2d  736 
(1939)  (see  O.C.G.A.  §  31-21-43). 

Sufficiency  of  indictment  under 
section.  —  Substantial  charge  in  lan¬ 
guage  of  this  section  is  sufficient.  The 
indictment  need  not  allege  that  body  is 
that  of  a  human  being  when  that  fact  may 
appear  from  language  used,  as  that  fact 
will  be  assumed,  but  name  of  person 
whose  body  was  disinterred  must  be 
stated  or  a  reason  must  be  assigned  for 
failure  to  state  it.  Davis  v.  State,  61  Ga. 
App.  379,  6  S.E.2d  736  (1939)  (see 
O.C.G.A.  §  31-21-43). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  22A  Am.  Jur.  2d,  Dead 
Bodies,  §§  50,  74,  75,  78. 

ALR.  —  Constitutionality  of  statute  or 
ordinance  requiring,  or  permitting,  re¬ 
moval  of  bodies  from  cemeteries,  71  ALR 
1040. 

Constitutionality,  construction,  and  ap¬ 
plication  of  criminal  statutes  specifically 
denouncing  offenses  affecting  cemeteries, 
burial  lots,  tombstones,  and  the  like,  132 
ALR  557. 


Removal  and  reinterment  of  remains, 
21  ALR2d  472. 

Construction  and  application  of 
graverobbing  statutes,  52  ALR3d  701. 

Validity,  construction,  and  application 
of  statutes  making  it  a  criminal  offense  to 
mistreat  or  wrongfully  dispose  of  dead 
body,  81  ALR3d  1071. 


31-21-44.  Wanton  or  malicious  removal  of  dead  body  from  grave 
or  disturbance  of  contents  of  grave;  receipt,  retention, 
disposal,  or  possession  of  unlawfully  removed  dead 
body  or  bodily  part. 

(a)  It  is  unlawful  for  any  person  wantonly  or  maliciously  to: 
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(1)  Remove  the  dead  body  of  a  human  being  from  any  grave  or 
other  place  of  interment  or  from  any  vault,  tomb,  or  sepulcher;  or 

(2)  Otherwise  disturb  the  contents  of  any  grave  or  other  place  of 
interment  or  any  vault,  tomb,  or  sepulcher. 

(b)  It  is  unlawful  for  any  person  to  receive,  retain,  dispose  of,  or 
possess  the  dead  body  or  any  bodily  part  of  a  human  being  knowing  it 
to  have  been  removed  unlawfully  from  any  grave  or  other  place  of 
interment  or  any  vault,  tomb,  or  sepulcher.  This  subsection  shall  not 
apply  to  any  person  having  duties  imposed  upon  that  person  relating  to 
the  possession  or  disposition  of  dead  bodies  while  in  the  performance  of 
said  duties,  which  persons  shall  include  law  enforcement  personnel, 
coroners  and  medical  examiners,  operators  of  funeral  establishments, 
cemetery  operators,  and  medical  and  medical  laboratory  personnel. 

(c)  Any  person  who  violates  any  provision  of  this  Code  section  shall 
be  guilty  of  a  felony  and,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  for  not  less  than  one  year  nor  more  than  five  years,  or  by 
both  such  imprisonment  and  fine.  (Code  1933,  §  88-2710.1,  enacted  by 
Ga.  L.  1980,  p.  1434,  §  1;  Ga.  L.  1989,  p.  360,  §  1.) 


JUDICIAL  DECISIONS 


No  basis  for  private  right  of  action. 

—  Individual  was  not  permitted  pursuant 
to  O.C.G.A.  §  9-15-2(d)  to  file  a  pro  se  civil 
complaint  related  to  the  final  disposition 
of  a  family  member’s  remains  because  no 
applicable  legal  authority  recognized  any 
private  right  of  action  based  on  alleged 
violations  of  O.C.G.A.  §  31-21-44,  a  crim¬ 
inal  statute  relating  to  the  disposition  of 
human  remains.  Verdi  v.  Wilkinson 
County,  288  Ga.  App.  856,  655  S.E.2d  642 
(2007),  cert,  denied,  2008  Ga.  LEXIS  397 
(Ga.  2008). 


In  a  42  U.S.C.  §  1983  suit,  a  Native 
American  plaintiff  failed  to  state  a  claim 
against  a  city  and  a  private  developer  for 
disturbing  graves  because  O.C.G.A. 
§  31-21-44  criminalized  the  destruction  of 
graves  but  did  not  create  a  private  cause 
of  action.  Serpentfoot  v.  Rome  City 
Comm’n,  No.  08-15628,  2009  U.S.  App. 
LEXIS  7712  (11th  Cir.  Apr.  7,  2009)  (Un¬ 
published). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  22AAm.  Jur.  2d,  Dead  ALR.  —  Liability  for  desecration  of 
Bodies,  §  78.  graves  and  tombstones,  77  ALR4th  108. 

C.J.S.  —  25A  C.J.S.,  Dead  Bodies,  §  27 
et  seq. 

31-21-44.1.  Abuse  of  dead  body. 

(a)(1)  A  person  commits  the  offense  of  abuse  of  a  dead  body  if,  prior 
to  interment  and  except  as  otherwise  authorized  by  law,  such  person 
willfully  defaces  a  dead  body  while  the  dead  body  is  lying  in  state  or 
is  prepared  for  burial,  showing,  or  cremation  whether  in  a  funeral 
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establishment,  place  of  worship,  home,  or  other  facility  for  lying  in 
state  or  at  a  grave  site.  The  lawful  presence  of  the  offender  at  a  place 
where  the  dead  body  is  abused  shall  not  be  a  defense  to  a  prosecution 
under  this  Code  section. 

(2)  A  person  who  is  providing  care  to  another  person,  other  than  in 
a  hospital,  either  on  a  permanent  or  temporary  basis,  shall,  upon  the 
death  of  such  person  while  in  such  person’s  care,  be  required  to  notify 
a  local  law  enforcement  agency  or  coroner  or  a  relative  of  such 
deceased  person  within  six  hours  of  the  discovery  of  the  death  of  such 
person.  Any  person  who  intentionally  violates  the  provisions  of  this 
paragraph  shall  commit  the  offense  of  abuse  of  a  dead  body. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  felony  and  shall  be  punished  by  imprisonment  for  not  less 
than  one  nor  more  than  three  years.  (Code  1981,  §  31-21-44.1,  enacted 
by  Ga.  L.  1995,  p.  569,  §  1;  Ga.  L.  1997,  p.  1460,  §  1;  Ga.  L.  1998,  p.  128, 

§  31.) 

31-21-44.2.  Throwing  away  or  abandonment  of  dead  bodies 
prohibited;  punishment. 

(a) (1)  Any  person  who  throws  away  or  abandons  any  dead  human 
body  or  portion  of  such  dead  body  shall  commit  the  offense  of 
abandonment  of  a  dead  body. 

(2)  It  shall  not  be  an  offense  under  this  subsection  to  make  final 
disposition  of  a  dead  human  body  or  portion  of  such  dead  body  under 
a  death  certificate  issued  under  Chapter  10  of  this  title  or  the  law  of 
another  jurisdiction  by  interment,  entombment,  inurnment,  scatter¬ 
ing  of  cremated  remains,  burial  at  sea,  or  any  means  otherwise 
authorized  by  law;  nor  shall  it  be  an  offense  under  this  subsection  for 
any  law  enforcement  personnel,  medical  or  medical  laboratory  per¬ 
sonnel,  hospital  personnel,  coroner  or  medical  examiner,  funeral 
director,  embalmer,  crematory  operator,  or  cemetery  operator  to 
perform  those  duties  or  acts  relating  to  possession  or  disposition  of  a 
dead  human  body  or  portion  of  such  dead  body  which  are  otherwise 
imposed  or  authorized  by  law  or  lawful  contract;  nor  shall  use  of  a 
dead  human  body  or  portion  of  such  dead  body  at  or  by  an  accredited 
medical  school,  dental  school,  college,  or  university  for  education, 
research,  or  advancement  of  medical  or  dental  science  or  therapy  be 
an  offense  under  this  subsection. 

(b)  Any  person  who  commits  an  offense  of  abandonment  of  a  dead 
body  as  provided  by  subsection  (a)  of  this  Code  section  shall  be  guilty  of 
a  felony  and  shall  be  punished  by  imprisonment  for  not  less  than  one 
nor  more  than  three  years.  (Code  1981,  §  31-21-44.2,  enacted  by  Ga.  L. 
2002,  p.  641,  §  1.) 
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31-21-45.  Public  exhibit  or  display  of  dead  human  bodies  of 
American  Indians  or  American  Indian  human  re¬ 
mains. 

(a)  After  December  1,  1992,  it  shall  be  unlawful  to  exhibit  or  display 
to  the  public  dead  human  bodies  of  American  Indians  or  American 
Indian  human  remains  except  in  connection  with: 

(1)  Funeral  or  burial  services; 

(2)  Education  or  instruction  as  part  of  a  course  of  study  at  an 
accredited  university,  college,  or  school;  or 

(3)  Educational  exhibits  or  displays  as  may  be  allowed  only  with 
the  express  written  permission  of  the  lineal  descendants  of  the 
deceased  where  such  descendants  can  be  identified  or  by  the  agent  of 
the  deceased’s  estate  or,  where  there  is  no  lineal  descendant  or  agent 
of  the  deceased’s  estate,  by  the  Council  on  American  Indian  Concerns 
created  by  Code  Section  44-12-280. 

(b)  Any  person  who  violates  this  Code  section  is  guilty  of  a  felony 
and,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  for  not 
less  than  one  nor  more  than  two  years.  (Code  1981,  §  31-21-45,  enacted 
by  Ga.  L.  1992,  p.  1790,  §  4;  Ga.  L.  2000,  p.  136,  §  31.) 
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31-22-5. 


31-22-6. 


31-22-7. 

31-22-8. 


Definitions. 

Licenses. 

Clinical  Laboratory,  Blood 
Bank,  and  Tissue  Bank  Com¬ 
mittee  [Repealed]. 
Examination  of  human  speci¬ 
mens. 

Methods  for  selection  of  blood 
donors  and  collection,  storage, 
and  processing  of  human  blood. 
Powers  of  board  to  promulgate 
rules  and  regulations,  estab¬ 
lish  and  enforce  standards. 
Reports  to  department. 
Inspections;  evaluation  pro¬ 
gram. 


Sec. 

31-22-9. 

31-22-9.1. 

31-22-9.2. 


31-22-10. 

31-22-11. 

31-22-12. 

31-22-13. 


Applicability  of  chapter. 

HIV  tests  —  Who  may  perform 
test. 

HIV  tests  —  Report  of  positive 
results;  counseling;  violations; 
exception  for  insurance  cover¬ 
age;  exposure  of  health  care 
provider. 

Effect  of  this  chapter  on  Chap¬ 
ter  23  of  this  title  and  Article  6 
of  Chapter  5  of  Title  44. 

Effect  of  this  chapter  on  Chap¬ 
ter  34  of  Title  43. 

Injunction  of  operation  of  unli¬ 
censed  clinical  laboratories. 
Penalty. 


31-22-1.  Definitions. 


As  used  in  this  chapter,  the  term: 

(1)  “Board”  means  the  Board  of  Community  Health. 

(2)  “Clinical  laboratory”  means  a  facility  for  the  biological,  micro¬ 
biological,  serological,  chemical,  immunohematological,  hemato¬ 
logical,  biophysical,  cytological,  pathological,  or  other  examination  of 
materials  derived  from  the  human  body  for  the  diagnosis  of,  recom¬ 
mendation  of  treatment  of,  or  for  the  purposes  of  providing  informa¬ 
tion  for  the  diagnosis,  prevention,  or  treatment  of  any  disease  or 
impairment  of,  or  the  assessment  of  the  health  of  human  beings;  the 
term  “clinical  laboratory”  shall  include  specimen  collection  stations 
and  shall  include  blood  banks  which  provide  through  their  ownership 
or  operation  a  system  for  the  collection,  processing,  or  storage  of 
human  blood  and  its  component  parts  as  well  as  tissue  banks  which 
procure,  store,  or  process  human  or  animal  tissues  designed  to  be 
used  for  medical  purposes  in  human  beings. 

(2.1)  “Commissioner”  means  the  commissioner  of  community 
health. 

(2.2)  “Department”  means  the  Department  of  Community  Health. 

(3)  “Director”  means  a  person  who  is  responsible  for  the  adminis¬ 
tration  of  the  technical  and  scientific  operation  of  a  clinical  labora¬ 
tory,  including  supervision  of  procedures  for  testing  and  the  reporting 
of  results. 
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(4)  “Person”  means  any  individual,  firm,  partnership,  association, 
corporation,  the  state  or  any  municipality  or  other  subdivision 
thereof,  or  any  other  entity  whether  organized  for  profit  or  not. 

(5)  “Specimen  collection  station”  means  a  place  having  the  primary 
purpose  of  either  collecting  specimens  directly  from  patients  or 
bringing  specimens  together  after  collection  for  the  purpose  of  for¬ 
warding  them  either  intrastate  or  interstate  to  a  clinical  laboratory 
for  examination. 

(6)  “Supervisor”  means  an  assistant  director  and  a  person  who, 
under  the  general  supervision  of  a  clinical  laboratory  director,  super¬ 
vises  technical  personnel  and  performs  tests  requiring  special  scien¬ 
tific  skills. 

(7)  “Technician”  means  any  person  other  than  the  clinical  labora¬ 
tory  director,  supervisor,  technologist,  or  trainee  who  functions  under 
the  supervision  of  a  clinical  laboratory  director,  supervisor,  or  tech¬ 
nologist  and  performs  only  those  clinical  laboratory  procedures  which 
require  limited  skill  and  responsibility  and  a  minimal  exercise  of 
independent  judgment.  The  degree  of  supervision  by  the  clinical 
laboratory  director,  supervisor,  or  technologist  of  a  technician  shall  be 
determined  by  the  director,  supervisor,  or  technologist  based  on: 

(A)  The  complexity  of  the  procedure  to  be  performed; 

(B)  The  training  and  capability  of  the  technician;  and 

(C)  The  demonstrated  competence  of  the  technician  in  the  proce¬ 
dure  being  performed. 

(8)  “Technologist”  means  a  person  who  performs  tests  which  re¬ 
quire  the  exercise  of  independent  judgment  and  responsibility,  with 
minimal  supervision  by  the  director  or  supervisor,  in  only  those 
specialties  or  subspecialties  in  which  he  is  qualified  by  education, 
training,  and  experience.  (Ga.  L.  1970,  p.  531,  §  2;  Ga.  L.  1971,  p. 
247,  §  1;  Ga.  L.  1982,  p.  1081,  §§  1,  2,  6,  7;  Ga.  L.  1991,  p.  94,  §  31; 
Ga.  L.  1991,  p.  349,  §  1;  Ga.  L.  2005,  p.  1190,  §  1/SB  51;  Ga.  L.  2009, 
p.  453,  §  1-5/HB  228;  Ga.  L.  2011,  p.  705,  §  4-16/HB  214.) 

The  2011  amendment,  effective  July  2011  amendment  of  this  Code  section,  see 
1,  2011,  added  paragraphs  (2.1)  and  (2.2).  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Law  reviews.  —  For  article  on  the 

JUDICIAL  DECISIONS 

Cited  in  Sherrer  v.  Hale,  248  Ga.  793, 

285  S.E.2d  714  (1982). 
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RESEARCH  REFERENCES 

ALR.  —  Right  of  corporation  to  engage 
in  business,  trade,  or  activity  requiring 
license  from  public,  165  ALR  1098. 

31-22-2.  Licenses. 

(a)  No  clinical  laboratory  shall  be  operated  without  a  license  issued 
and  in  force  pursuant  to  this  chapter;  provided,  however,  that  the 
department  may  promulgate  rules  and  regulations  by  which  a  facility 
or  a  part  of  a  facility  in  which  laboratory  testing  is  done  may  qualify  for 
exemption  from  licensure  when  only  specific  tests  or  techniques, 
designated  by  the  department  and  used  for  screening  and  monitoring 
purposes  only,  are  performed. 

(b)  Application  for  licenses  shall  be  made  to  the  Department  of 
Community  Health  on  forms  prescribed  by  it.  The  application  shall 
indicate  the  categories  of  procedures  to  be  performed  and  shall  contain 
such  additional  information  as  the  department  may  require.  Each 
application  shall  be  accompanied  by  a  nonrefundable  fee  prescribed  by 
the  department. 

(c)  The  license  applied  for  shall  be  issued  if  the  department  finds  that 
all  requirements  are  met  or,  in  the  case  of  a  new  clinical  laboratory  not 
yet  in  operation,  that  the  owner  is  in  a  position  to  meet  them.  A  license 
shall  authorize  the  performance  of  one  or  more  procedures  or  categories 
of  procedures  and  shall  be  valid  for  one  year  from  the  date  of  issue 
unless  sooner  canceled,  suspended,  or  revoked. 

(d)  A  clinical  laboratory  license  may  be  denied,  revoked,  suspended, 
limited,  or  renewal  thereof  denied  on  the  following  grounds: 

(1)  Making  false  statements  of  material  information  on  an  appli¬ 
cation  for  clinical  laboratory  license  or  any  other  documents  required 
by  the  department; 

(2)  Permitting  unauthorized  persons  to  perform  technical  proce¬ 
dures  or  to  issue  or  sign  reports; 

(3)  Demonstrating  incompetence  in  the  performance  or  reporting 
of  clinical  laboratory  examinations  and  procedures; 

(4)  Performing  a  test  for  or  rendering  a  report  to  a  person  not 
authorized  by  law  to  receive  such  services; 

(5)  Referring  a  specimen  for  examination  to  a  clinical  laboratory  in 
this  state  which  has  not  been  licensed  pursuant  to  this  chapter  unless 
such  referral  laboratory  is  exempted  from  coverage  of  this  chapter; 

(6)  Making  a  report  on  clinical  laboratory  work  actually  performed 
in  another  clinical  laboratory  without  designating  the  name  of  the 
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director  and  the  name  and  address  of  the  clinical  laboratory  in  which 
the  test  was  performed; 

(7)  Lending  the  use  of  the  name  of  the  licensed  clinical  laboratory 
or  its  personnel  to  an  unlicensed  clinical  laboratory; 

(8)  Violating  or  aiding  in  the  violation  of  any  provision  of  this 
chapter  or  the  rules  or  regulations  promulgated  hereunder;  or 

(9)  Violating  any  other  provisions  of  law  applicable  to  the  proper 
operation  of  a  clinical  laboratory. 

(e)  Each  clinical  laboratory  shall  have  a  licensed  director.  An  indi¬ 
vidual  shall  be  permitted  to  direct  no  more  than  three  clinical  labora¬ 
tories.  No  individual  shall  function  as  a  director  of  a  clinical  laboratory 
unless  he  is  a  physician  licensed  to  practice  medicine  and  surgery 
pursuant  to  Chapter  34  of  Title  43;  provided,  however,  that  the  director 
of  a  clinical  laboratory  restricting  its  practice  to  dental  pathology  may 
be  either  a  physician  licensed  to  practice  medicine  and  surgery  or  a 
dentist  licensed  to  practice  dentistry;  provided,  further,  that  the  board 
may  promulgate  rules  and  regulations  which  authorize  persons  who 
possess  doctorate  degrees  in  biology,  microbiology,  and  related  fields  to 
be  directors  of  clinical  laboratories  when  the  proper  circumstances  and 
qualifications  are  present. 

(f )  A  clinical  laboratory  license  shall  specify  on  the  face  thereof  the 
names  of  the  owner  and  director,  procedures  or  categories  of  procedures 
authorized,  the  location  at  which  such  procedures  are  to  be  performed, 
and  the  period  for  which  the  license  is  valid.  The  license  shall  be 
displayed  at  all  times  in  a  prominent  place  where  it  may  be  viewed  by 
the  public. 

(g)  Licenses  issued  pursuant  to  this  chapter  shall  be  subject  to 
renewal  in  accordance  with  rules  and  regulations  of  the  department. 

(h)  The  board  shall  fix  and  publish  in  print  or  electronically  and  from 
time  to  time  revise  schedules  of  fees  for  applications  and  renewals.  Such 
fees  for  clinical  laboratory  licenses  shall  be  in  amounts  calculated  to 
defray  the  costs  of  necessary  inspections,  evaluations,  and  investiga¬ 
tions  related  thereto. 

(i)  The  board  shall  promulgate  rules  and  regulations  which  specify 
minimum  standards  for  laboratory  supervisors;  provided,  however,  that 
nothing  in  this  chapter  shall  be  construed  to  affect  any  director, 
supervisor,  technologist,  or  technician  who  is  holding  any  such  position 
on  July  1,  1970. 

(j)  For  the  purposes  of  licensure,  specimen  collection  stations  which 
have  a  parent  clinical  laboratory  licensed  by  the  State  of  Georgia  may 
be  considered  by  the  department  to  be  part  of  that  laboratory.  (Ga.  L. 
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1970,  p.  531,  §  4;  Ga.  L.  1975,  p.  737,  §  2;  Ga.  L.  1982,  p.  1081,  §§  3,  4, 
8,  9;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2010,  p.  838,  §  10/SB 
388.) 


The  2010  amendment,  effective  June  cally”  in  the  first  sentence  of  subsection 
3,  2010,  inserted  “in  print  or  electroni-  (h). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Amount  and  disposition  of 
licensure  fees.  —  Fees  for  laboratory 
licenses  must  not  exceed  those  amounts 
calculated  to  defray  cost  of  inspecting, 
evaluating,  and  investigating  nonexempt 
laboratories;  all  fees  collected  under 
licensure  law  must  be  paid  into  state 
treasury,  and  licensing  program  must  be 
financed  out  of  funds  made  available  to 
department  by  General  Assembly.  1970 
Op.  Att’y  Gen.  No.  70-140. 


Subsection  (e)  enunciates  qualifica¬ 
tions  for  position  of  clinical  director. 

—  Legislature  desires  to  have  directors 
licensed  as  clinical  directors;  provisions  of 
this  section  enunciate  certain  qualifica¬ 
tions  needed  for  position  of  clinical  direc¬ 
tor.  1970  Op.  Att’y  Gen.  No.  70-140  (see 
O.C.G.A.  §  31-22-2). 


RESEARCH  REFERENCES 


ALR.  —  Failure  to  procure  occupational 
or  business  license  or  permit  as  affecting 
validity  or  enforceability  of  contract,  30 
ALR  834;  42  ALR  1226;  118  ALR  646. 

Right  to  enjoin  business  competitor 
from  unlicensed  or  otherwise  illegal  acts 
or  practices,  90  ALR2d  7. 


Recovery  back  of  money  paid  to  unli¬ 
censed  person  required  by  law  to  have 
occupational  or  business  license  or  permit 
to  make  contract,  74  ALR3d  637. 

Practices  forbidden  by  state  deceptive 
trade  practice  and  consumer  protection 
acts,  89  ALR3d  449. 


31-22-3.  Clinical  Laboratory,  Blood  Bank,  and  Tissue  Bank 
Committee. 

Reserved.  Repealed  by  Ga.  L.  2012,  p.  1132,  §  2/SB  407,  effective  July 
1,  2012. 


Editor’s  notes.  —  This  Code  section  L.  1972,  p.  1257,  §§  3-5;  Ga.  L.  1982,  p. 
was  based  on  Ga.  L.  1970,  p.  531,  §  8;  Ga.  2376,  §§  1,  2. 

31-22-4.  Examination  of  human  specimens. 

(a)  A  clinical  laboratory  shall  examine  human  specimens  only  at  the 
request  of  a  licensed  physician,  dentist,  or  other  person  authorized  by 
law  to  use  the  findings  of  laboratory  examinations. 

(b)  All  specimens  accepted  by  a  clinical  laboratory  shall  be  tested  on 
the  premises  or  in  another  laboratory  or  location  under  the  responsi¬ 
bility  of  the  director  unless  forwarded  to  another  properly  licensed 
clinical  laboratory. 

(c)  The  results  of  a  test  shall  be  reported  only  to  or  as  directed  by  the 
licensed  physician,  dentist,  or  other  authorized  person  requesting  such 
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test.  Such  reports  shall  include  the  name  of  the  director  and  the  name 
and  address  of  the  clinical  laboratory  in  which  the  test  was  performed. 

(d)  No  person  shall  represent  or  maintain  an  office  or  specimen 
collection  station  or  other  facility  for  the  representation  of  any  clinical 
laboratory  situated  in  this  state  or  any  other  state  which  makes 
examinations  in  connection  with  the  diagnosis  and  control  of  diseases 
unless  the  clinical  laboratory  so  represented  shall  meet  or  exceed  the 
minimum  standards  issued  by  the  department  pursuant  to  this  chapter 
and  the  regulations  issued  under  this  chapter. 

(e)  The  department  may  require  laboratories  to  show  evidence  that 
specimens  shipped  through  the  mails  and  accepted  by  them  for  analysis 
are  sufficiently  stable  for  the  determinations  requested. 

(f)  Records  involving  clinical  laboratory  services  and  copies  of  re¬ 
ports  of  laboratory  tests  shall  be  kept  for  the  period  of  time  and  in  the 
manner  prescribed  by  the  department. 

(g)  Each  clinical  laboratory  shall  establish  its  own  quality  assurance 
program  designed  to  ensure  testing  accuracy  and  in  accordance  with 
the  rules  and  regulations  promulgated  by  the  department.  The  quality 
assurance  program  shall  also  include  the  use  of,  where  applicable, 
calibration  and  control  practices  designed  to  ensure  accurate  and 
reliable  test  processes. 

(h)  Subsections  (a)  through  (c)  of  this  Code  section  shall  not  apply  to 
the  taking,  examining,  or  testing  of  specimens  by  a  clinical  laboratory 
or  its  personnel  solely  in  order  to  test  the  accuracy  or  sufficiency  of  its 
procedures  or  in  order  to  make  improvements  in  such  procedures.  (Ga. 
L.  1970,  p.531,  §  5;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  1998,  p.  1385,  §  1.) 

31-22-5.  Methods  for  selection  of  blood  donors  and  collection, 
storage,  and  processing  of  human  blood. 

(a)  Those  clinical  laboratories  which  provide  a  system  for  the  collec¬ 
tion,  processing,  or  storage  of  human  blood  and  its  component  parts 
shall  provide  methods  for  the  selection  of  blood  donors  as  well  as 
methods  for  the  collection,  storage,  processing,  and  transfusion  of  blood, 
which  shall  ensure  that  the  blood  donation  will  not  be  detrimental  to 
the  donor  and  to  protect  the  ultimate  recipient  of  human  blood  or  any 
of  its  component  parts  from  infectious  disease  known  to  be  transmissi¬ 
ble  by  blood. 

(b)  The  methods  described  in  subsection  (a)  of  this  Code  section  shall 
conform  to  the  most  recent  “Standards  for  Blood  Banks  and  Transfusion 
Services”  published  by  the  American  Association  of  Blood  Banks; 
provided,  however,  that  the  board  may  modify  the  standards  published 
by  the  American  Association  of  Blood  Banks  by  adopting  separate  or 
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supplementary  rules  and  regulations  to  ensure  that  the  blood  donation 
will  not  be  detrimental  to  the  donor  and  will  protect  the  ultimate 
recipient  of  human  blood  or  any  of  its  component  parts  from  diseases 
known  to  be  transmissible  by  blood.  (Ga.  L.  1972,  p.  1247,  §  2.) 


Cross  references.  —  Inapplicability  of 
implied  warranties  to  injection,  transfu¬ 
sion,  or  other  transfer  of  blood,  blood 
plasma,  or  transplanting  of  tissue,  bones, 
or  organs,  §§  11-2-316,  51-1-28.  Age  at 
which  person  may  donate  blood  without 
consent  of  parent  or  guardian,  §  44-5-89. 


Administrative  rules  and  regula¬ 
tions.  —  Blood  labeling,  Official  Compila¬ 
tion  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Human 
Resources  (now  the  Department  of  Com¬ 
munity  Health  for  these  purposes),  Public 
Health,  Chapter  290-5-34. 


JUDICIAL  DECISIONS 


Cited  in  Sanders  v.  Colquitt  County 
Hosp.  Auth.,  180  Ga.  App.  58,  348  S.E.2d 
490  (1986). 


RESEARCH  REFERENCES 

ALR.  —  Liability  of  hospital,  physician,  for  injury  or  death  resulting  from  blood 
or  other  individual  medical  practitioner  transfusion,  20  ALR4th  136. 

31-22-6.  Powers  of  board  to  promulgate  rules  and  regulations, 
establish  and  enforce  standards. 

In  addition  to  powers  conferred  elsewhere  in  this  chapter,  the  board 
shall: 

(1)  Promulgate  rules  and  regulations  for  the  implementation  of 
this  chapter; 

(2)  Establish  and  enforce  standards  governing  the  safety  and 
sanitary  requirements  pertaining  to  clinical  laboratories  to  the 
extent  that  they  are  not  otherwise  subject  to  requirements  imposed 
by  law  or  municipal  ordinance;  and 

(3)  Promulgate  rules  and  regulations  relating  to  the  qualifications 
and  performance  of  all  personnel.  (Ga.  L.  1970,  p.  531,  §  4;  Ga.  L. 
1972,  p.  1257,  §  2;  Ga.  L.  2012,  p.  1132,  §  3/SB  407.) 

The  2012  amendment,  effective  July  in  Code  Section  31-22-3”  following  “this 
1,  2012,  deleted  “,  after  recommendations  chapter”  in  paragraph  (1). 
from  the  advisory  committee  authorized 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Board  of  Health  (now  Board  of  clinical  laboratory  licensing  law.  1970 
Community  Health)  must  implement  Op.  Att’y  Gen.  No.  70-140. 


713 


31-22-7 


HEALTH 


31-22-9 


31-22-7.  Reports  to  department. 

(a)  The  department  shall  require  reporting  by  clinical  laboratories  of 
evidence  of  such  infectious  diseases  as  the  department  may  specify  and 
shall  furnish  forms  for  such  reporting.  No  clinical  laboratory  making 
reports  shall  be  held  liable  for  having  violated  a  trust  or  confidential 
relationship.  The  reports  submitted  shall  be  deemed  confidential  and 
not  subject  to  public  inspection. 

(b)  Every  director  of  a  clinical  laboratory  shall  report  to  the  depart¬ 
ment  such  information  regarding  the  operation  of  the  clinical  labora¬ 
tory  as  the  department  by  its  rules  and  regulations  may  require  in 
order  to  aid  in  the  proper  administration  of  this  chapter.  (Ga.  L.  1970, 
p.  531,  §  6.) 

31-22-8.  Inspections;  evaluation  program. 

(a)  The  department  shall  make  periodic  inspections  of  every  clinical 
laboratory,  at  its  discretion.  In  lieu  of  or  to  supplement  its  own 
inspection  program,  the  department  may  use  results  of  inspections 
conducted  by  other  accrediting  agencies.  For  the  purpose  of  this 
subsection,  the  employees  or  agents  of  the  department  shall  have  the 
right  of  entry  into  the  premises  of  the  laboratory  during  normal  hours 
of  operation. 

(b)  The  department  shall  operate  a  clinical  laboratory  evaluation 
program  and  shall  prescribe  standards  of  performance  in  the  examina¬ 
tion  of  specimens.  As  part  of  the  clinical  laboratory  evaluation  program, 
the  department  may  require  the  clinical  laboratory  to  analyze  test 
samples  submitted  or  authorized  by  the  department  and  report  on  the 
results  of  such  analysis.  (Ga.  L.  1970,  p.  531,  §  7;  Ga.  L.  1975,  p.  737, 
§  3;  Ga.  L.  1982,  p.  1081,  §§  5,  10.) 

RESEARCH  REFERENCES 

ALR.  —  Liability  of  owner  or  occupant  inspector  coming  upon  premises  in  dis- 
of  premises  to  building  or  construction  charge  of  duty,  28  ALR3d  891. 

31-22-9.  Applicability  of  chapter. 

(a)  This  chapter  shall  not  apply  to  clinical  laboratories  which  are: 

(1)  Operated  by  the  Georgia  Health  Sciences  University,  the  Em¬ 
ory  University  School  of  Medicine,  any  other  medical  schools  in 

Georgia,  or  the  United  States  government; 

(2)  Operated  and  maintained  exclusively  for  research  and  teaching 

purposes,  involving  no  patient  or  public  health  services; 
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(3)  Operated  and  maintained  as  part  of  a  hospital  regulated  and 
licensed  by  the  department  at  any  period  of  time  during  which  the 
department,  as  part  of  its  licensure  and  regulation  of  such  hospital, 
imposes  upon  the  medical  laboratory  involved  the  same  standards  of 
administration,  performance,  and  operation  as  are  imposed  by  this 
chapter  upon  medical  laboratories  covered  in  this  chapter.  In  such 
cases  and  under  such  conditions,  licensure  of  the  hospital  involved 
constitutes  licensure  of  the  hospital  laboratory;  or 

(4)  Operated  by  duly  licensed  physicians  exclusively  in  connection 
with  the  diagnosis  and  treatment  of  their  own  patients. 

(b)  This  chapter  shall  not  apply  to  pharmacists  licensed  pursuant  to 
Chapter  4  of  Title  26  practicing  in  accordance  with  the  provisions 
thereof  who  are  performing  capillary  blood  tests  and  interpreting  the 
results  as  a  means  to  screen  for  or  monitor  disease  risk  factors  and 
facilitate  patient  education  as  authorized  in  Code  Section  26-4-4,  so 
long  as  such  capillary  blood  tests  are  available  to  and  for  use  by  the 
public  without  licensure  of  the  user  of  the  test.  (Ga.  L.  1970,  p.  531,  §  1; 
Ga.  L.  1972,  p.  1247,  §  1;  Ga.  L.  1972,  p.  1257,  §  1;  Ga.  L.  1975,  p.  737, 
§  1;  Ga.  L.  1976,  p.  1362,  §  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  2000,  p. 
226,  §  1;  Ga.  L.  2011,  p.  752,  §  31/HB  142.) 

The  2011  amendment,  effective  May  “Georgia  Health  Sciences  University”  for 
13,  2011,  part  of  an  Act  to  revise,  modern-  “Medical  College  of  Georgia”  in  paragraph 
ize,  and  correct  the  Code,  substituted  (a)(1). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Section  effectively  excludes  Geor¬ 
gia  Crime  Laboratory  from  coverage. 

1972  Op.  Att’y  Gen.  No.  U72-113. 

31-22-9.1.  HIV  tests  —  Who  may  perform  test. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “AIDS”  means  Acquired  Immunodeficiency  Syndrome  or  AIDS 
Related  Complex  within  the  reporting  criteria  of  the  department. 

(2)  “AIDS  confidential  information”  means  information  which  dis¬ 
closes  that  a  person: 

(A)  Has  been  diagnosed  as  having  AIDS; 

(B)  Has  been  or  is  being  treated  for  AIDS; 

(C)  Has  been  determined  to  be  infected  with  HIV; 

(D)  Has  submitted  to  an  HIV  test; 

(E)  Has  had  a  positive  or  negative  result  from  an  HIV  test; 
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(F)  Has  sought  and  received  counseling  regarding  AIDS;  or 

(G)  Has  been  determined  to  be  a  person  at  risk  of  being  infected 
with  AIDS, 

and  which  permits  the  identification  of  that  person. 

(3)  “AIDS  transmitting  crime”  means  any  of  the  following  offenses 
specified  in  Title  16: 

(A)  Rape; 

(B)  Sodomy; 

(C)  Aggravated  sodomy; 

(D)  Child  molestation; 

(E)  Aggravated  child  molestation; 

(F)  Prostitution; 

(G)  Solicitation  of  sodomy; 

(H)  Incest; 

(I)  Statutory  rape;  or 

( J)  Any  offense  involving  a  violation  of  Article  2  of  Chapter  13  of 
Title  16,  regarding  controlled  substances,  if  that  offense  involves 
heroin,  cocaine,  derivatives  of  either,  or  any  other  controlled 
substance  in  Schedule  I,  II,  III,  IV,  or  V  and  that  other  substance  is 
commonly  intravenously  injected,  as  determined  by  the  regulations 
of  the  department. 

(4)  “Body  fluids”  means  blood,  semen,  or  vaginal  secretions. 

(5)  “Confirmed  positive  HIV  test”  means  the  results  of  at  least  two 
separate  types  of  HIV  tests,  both  of  which  indicate  the  presence  of 
HIV  in  the  substance  tested  thereby. 

(6)  “Counseling”  means  providing  the  person  with  information  and 
explanations  medically  appropriate  for  that  person  which  may  in¬ 
clude  all  or  part  of  the  following:  accurate  information  regarding 
AIDS  and  HIV;  an  explanation  of  behaviors  that  reduce  the  risk  of 
transmitting  AIDS  and  HIV;  an  explanation  of  the  confidentiality  of 
information  relating  to  AIDS  diagnoses  and  HIV  tests;  an  explana¬ 
tion  of  information  regarding  both  social  and  medical  implications  of 
HIV  tests;  and  disclosure  of  commonly  recognized  treatment  or 
treatments  for  AIDS  and  HIV.  The  Department  of  Public  Health  shall 
develop  brochures  or  other  documents  which  meet  the  requirements 
of  this  paragraph  and,  upon  delivery  of  such  a  brochure  or  document 
or  of  another  brochure  or  document  approved  by  the  Department  of 
Public  Health  to  the  person  and  referral  of  that  person  to  the 
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Department  of  Public  Health  for  further  information  and  explana¬ 
tions,  counseling  shall  be  deemed  to  have  been  provided  within  the 
meaning  of  this  paragraph. 

(7)  “Determined  to  be  infected  with  HIV”  means  having  a  con¬ 
firmed  positive  HIV  test  or  having  been  clinically  diagnosed  as 
having  AIDS. 

(8)  “Health  care  facility”  means  any: 

(A)  Institution  or  medical  facility,  as  defined  in  Code  Section 
31-7-1; 

(B)  Facility  for  mentally  ill  persons  or  persons  with  developmen¬ 
tal  disabilities,  as  such  terms  are  defined  in  Code  Section  37-1-1,  or 
alcoholic  or  drug  dependent  persons,  as  defined  in  Code  Section 
37-7-1; 

(C)  Medical,  dental,  osteopathic,  or  podiatric  clinic; 

(D)  Hospice,  as  defined  in  Code  Section  31-7-172; 

(E)  Clinical  laboratory,  as  defined  in  Code  Section  31-22-1;  or 

(F)  Administrative,  clerical,  or  support  personnel  of  any  legal 
entity  specified  in  subparagraphs  (A)  through  (E)  of  this  para¬ 
graph. 

(9)  “Health  care  provider”  means  any  of  the  following  persons 
licensed  or  regulated  by  the  state: 

(A)  Physician  or  physician  assistant; 

(B)  Osteopath; 

(C)  Podiatrist; 

(D)  Midwife; 

(E)  Dentist,  dental  technician,  or  dental  hygienist; 

(F)  Respiratory  care  professional,  certified  respiratory  therapy 
technician,  or  registered  respiratory  therapist; 

(G)  Registered  nurse; 

(H)  Licensed  practical  nurse; 

(I)  Emergency  medical  technician,  paramedic,  or  cardiac  techni¬ 
cian; 

( J)  Clinical  laboratory  director,  supervisor,  technician,  or  tech¬ 
nologist; 

(K)  Funeral  director  or  embalmer; 
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(L)  Member  of  a  hospice  team,  as  defined  in  Code  Section 
31-7-172; 

(M)  Nursing  home  administrator; 

(N)  Professional  counselor,  social  worker,  or  marriage  and  fam¬ 
ily  therapist; 

(O)  Psychologist; 

(P)  Administrative,  clerical,  or  support  personnel,  whether  or 
not  they  are  licensed  or  regulated  by  the  state,  of  any  person 
specified  in  subparagraphs  (A)  through  (O)  of  this  paragraph; 

(Q)  Trainee,  student,  or  intern,  whether  or  not  they  are  licensed 
or  regulated  by  the  state,  of  any  persons  listed  in  subparagraphs 

(A)  through  (O)  of  this  paragraph;  or 

(R)  First  responder,  as  defined  in  Chapter  11  of  this  title, 
although  such  person  is  not  licensed  or  regulated  by  the  state. 

(10)  “HIV”  means  any  type  of  Human  Immunodeficiency  Virus, 
Human  T-Cell  Lymphotropic  Virus  Types  III  or  IV,  Lymphadenopathy 
Associated  Virus  Types  I  or  II,  AIDS  Related  Virus,  or  any  other 
identified  causative  agent  of  AIDS. 

(11)  “HIV  infected  person”  means  a  person  who  has  been  deter¬ 
mined  to  be  infected  with  HIV,  whether  or  not  that  person  has  AIDS, 
or  who  has  been  clinically  diagnosed  as  having  AIDS. 

(12)  “HIV  test”  means  any  antibody,  antigen,  viral  particle,  viral 
culture,  or  other  test  to  indicate  the  presence  of  HIV  in  the  human 
body,  which  test  has  been  approved  for  such  purposes  by  the  regula¬ 
tions  of  the  department. 

(13)  “Institutional  care  facility”  means  any: 

(A)  Health  care  facility; 

(B)  Child  welfare  agency,  as  defined  in  Code  Section  49-5-12; 

(C)  Group  care  facility,  as  defined  in  Code  Section  49-5-3; 

(D)  Penal  institution;  or 

(E)  Military  unit. 

(14)  “Knowledge  of  being  infected  with  HIV”  means  actual  knowl¬ 
edge  of: 

(A)  A  confirmed  positive  HIV  test;  or 

(B)  A  clinical  diagnosis  of  AIDS. 

(15)  “Law”  means  federal  or  state  law. 
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(16)  “Legal  entity”  means  a  partnership,  association,  joint  venture, 
trust,  governmental  entity,  public  or  private  corporation,  health  care 
facility,  institutional  care  facility,  or  any  other  similar  entity. 

(17)  “Military  unit”  means  the  smallest  organizational  unit  of  the 
organized  militia  of  the  state,  as  defined  in  Code  Section  38-2-2,  or  of 
any  branch  of  the  armed  forces  of  the  United  States,  which  unit  is 
commanded  by  a  commissioned  officer. 

(18)  “Penal  institution”  means  any  jail,  correctional  institution,  or 
similar  facility  for  the  detention  of  violators  of  state  laws  or  local 
ordinances. 

(19)  “Person”  means  a  natural  person. 

(20)  “Person  at  risk  of  being  infected  with  HIV”  means  any  person 
who  may  have  already  come  in  contact  with  or  who  may  in  the  future 
reasonably  be  expected  to  come  in  contact  with  the  body  fluids  of  an 
HIV  infected  person. 

(21)  “Physician”  means  any  person  licensed  to  practice  medicine 
under  Chapter  34  of  Title  43. 

(22)  “Public  safety  agency”  means  that  governmental  unit  which 
directly  employs  a  public  safety  employee. 

(23)  “Public  safety  employee”  means  an  emergency  medical  tech¬ 
nician,  firefighter,  law  enforcement  officer,  or  prison  guard,  as  such 
terms  are  defined  in  Code  Section  45-9-81,  relating  to  indemnification 
of  such  personnel  for  death  or  disability. 

(b)  Notwithstanding  the  provisions  of  Code  Section  31-21-10  and 
Code  Section  31-22-11,  no  person  or  legal  entity,  other  than  an  insurer 
authorized  to  transact  business  in  this  state,  shall  submit  for  an  HIV 
test  any  human  body  fluid  or  tissue  to  any  person  or  legal  entity  except 
to: 


(1)  A  clinical  laboratory  licensed  under  this  chapter; 

(2)  A  clinical  laboratory  exempt  from  licensure  under  Code  Section 
31-22-9;  or 

(3)  A  clinical  laboratory  licensed  as  such  pursuant  to  the  laws  of 
any  other  state. 

(c)  No  person  or  legal  entity  may  sell  or  offer  for  sale  any  HIV  test 
that  permits  any  person  or  legal  entity,  including  the  person  whose 
body  fluids  are  to  be  tested,  to  perform  that  test  other  than  a  person  or 
legal  entity  specified  in  paragraphs  (1)  through  (3)  of  subsection  (b)  of 
this  Code  section.  (Code  1981,  §  31-22-9.1,  enacted  by  Ga.  L.  1988,  p. 
1799,  §  8;  Ga.  L.  1989,  p.  14,  §  31;  Ga.  L.  2002,  p.  660,  §  4;  Ga.  L.  2002, 
p.  1259,  §  11;  Ga.  L.  2009,  p.  453,  §§  1-4,  3-5/HB  228;  Ga.  L.  2009,  p. 


719 


31-22-9.1 


HEALTH 


31-22-9.2 


859,  §  3/HB  509;  Ga.  L.  2011,  p.  337,  §  10/HB  324;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 


The  2011  amendments.  —  The  first 
2011  amendment,  effective  July  1,  2011, 
substituted  the  present  provisions  of  sub- 
paragraph  (a)(8)(B)  for  the  former  provi¬ 
sions,  which  read:  “Facility  for  the  men¬ 
tally  ill,  developmentally  disabled,  or 
alcoholic  or  drug  dependent  persons,  as 
defined  in  Code  Sections  37-3-1,  37-4-2, 
and  37-7-1,  respectively.”  The  second  2011 
amendment,  effective  July  1,  2011,  substi¬ 
tuted  “Department  of  Public  Health”  for 
“Department  of  Community  Health”  three 
times  in  the  last  sentence  of  paragraph 
(a)(6). 

Cross  references.  —  Confidential  na¬ 
ture  of  AIDS  information,  §  24-12-20. 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1799, 
§  1,  not  codified  by  the  General  Assembly, 
provides:  “The  General  Assembly  finds 
that  Acquired  Immunodeficiency  Syn¬ 
drome  (AIDS)  and  its  causative  agent, 
including  Human  Immunodeficiency  Vi¬ 
rus  (HIV),  pose  a  grave  threat  to  the 
health,  safety,  and  welfare  of  the  people  of 
this  state.  In  the  absence  of  any  effective 
vaccination  or  treatment  for  this  disease, 
it  threatens  almost  certain  death  to  all 
who  contract  it.  The  disease  is  largely 
transmitted  through  sexual  contacts  and 
intravenous  drug  use,  not  through  casual 
contact,  and,  while  deadly,  is  therefore 


preventable.  The  key  component  of  the 
fight  against  AIDS  is  education.  Through 
public  education  and  counseling  our  citi¬ 
zens  can  learn  how  the  disease  is  trans¬ 
mitted  and,  thus,  how  to  protect  them¬ 
selves  and  prevent  its  spread.  The 
Department  of  Human  Resources  is  en¬ 
couraged  to  continue  its  efforts  to  educate 
all  Georgians  about  the  disease,  its  caus¬ 
ative  agent,  and  its  means  of  transmis¬ 
sion.  In  addition,  voluntary  testing  should 
be  encouraged  for  anyone  who  feels  at  risk 
of  infection.  While  education,  counseling, 
and  voluntary  testing  are  vital  to  the 
elimination  of  this  epidemic,  other  mea¬ 
sures  are  needed  to  protect  the  health  of 
our  citizens,  and  it  is  the  intention  of  the 
General  Assembly  to  enact  such  measures 
in  the  exercise  of  its  police  powers  in  order 
to  deal  with  AIDS  and  HIV  infection.” 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1988,  “coun¬ 
selor,  social  worker,  or  marriage  and  fam¬ 
ily  therapist”  was  substituted  for  “coun¬ 
selors,  social  workers,  or  marriage  and 
family  therapists”  in  subparagraph 
(a)(9)(N)  and  “Trainee,  student,  or  intern” 
was  substituted  for  “Trainees,  students,  or 
interns”  in  subparagraph  (a)(9)(Q). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-22-9.2.  HIV  tests  —  Report  of  positive  results;  counseling; 

violations;  exception  for  insurance  coverage;  expo¬ 
sure  of  health  care  provider. 


(a)  Any  term  used  in  this  Code  section  and  defined  in  Code  Section 
31-22-9.1  shall  have  the  meaning  provided  for  that  term  in  Code 
Section  31-22-9.1. 

(b)  Reserved. 

(c)  Unless  exempted  under  this  Code  section,  each  health  care 
provider  who  orders  an  HIV  test  for  any  person  shall  do  so  only  after 
counseling  the  person  to  be  tested.  Unless  exempted  under  this  subsec¬ 
tion,  the  person  to  be  tested  shall  have  the  opportunity  to  refuse  the 
test.  The  provisions  of  this  subsection  shall  not  be  required  if  the  person 
is  required  to  submit  to  an  HIV  test  pursuant  to  Code  Section 
15-11-66.1,  17-10-15,  31-17-4.2,  31-17A-3,  42-5-52.1,  or  42-9-42.1.  The 
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provisions  of  this  subsection  shall  not  be  required  if  the  person  is  a 
minor  or  incompetent  and  the  parent  or  guardian  thereof  permits  the 
test  after  compliance  with  this  subsection.  The  provisions  of  this 
subsection  shall  not  be  required  if  the  person  is  unconscious,  temporar¬ 
ily  incompetent,  or  comatose  and  the  next  of  kin  permits  the  test  after 
compliance  with  this  subsection.  The  provisions  of  this  subsection  shall 
not  apply  to  emergency  or  life-threatening  situations.  The  provisions  of 
this  subsection  shall  not  apply  if  the  physician  ordering  the  test  is  of  the 
opinion  that  the  person  to  be  tested  is  in  such  a  medical  or  emotional 
state  that  disclosure  of  the  test  would  be  injurious  to  the  person’s 
health.  The  provisions  of  this  subsection  shall  only  be  required  prior  to 
drawing  the  body  fluids  required  for  the  HIV  test  and  shall  not  be 
required  for  each  test  performed  upon  that  fluid  sample. 

(d)  The  health  care  provider  ordering  an  HIV  test  shall  provide 
medically  appropriate  counseling  to  the  person  tested  with  regard  to 
the  test  results.  Such  medically  appropriate  counseling  shall  only  be 
required  when  the  last  confirmatory  test  has  been  completed. 

(e)  The  criminal  penalty  provided  in  Code  Section  31-22-13  shall  not 
apply  to  a  violation  of  subsection  (c),  (d),  or  (g)  of  this  Code  section.  The 
statute  of  limitations  for  any  action  alleging  a  violation  of  this  Code 
section  shall  be  two  years  from  the  date  of  the  alleged  violation. 

(f )  The  provisions  of  this  Code  section  shall  not  apply  to  situations  in 
which  an  HIV  test  is  ordered  or  required  in  connection  with  insurance 
coverage,  provided  that  the  person  to  be  tested  or  the  appropriate 
representative  of  that  person  has  agreed  to  have  the  test  administered 
under  such  procedures  as  may  be  established  by  the  Commissioner  of 
Insurance  after  consultation  with  the  Department  of  Community 
Health. 

(g)  Notwithstanding  the  other  provisions  of  this  Code  section,  when 
exposure  of  a  health  care  provider  to  any  body  fluids  of  a  patient  occurs 
in  such  a  manner  as  to  create  any  risk  that  such  provider  might  become 
an  HIV  infected  person  if  the  patient  were  an  HIV  infected  person, 
according  to  current  infectious  disease  guidelines  of  the  Centers  for 
Disease  Control  and  Prevention  or  according  to  infectious  disease 
standards  of  the  health  care  facility  where  the  exposure  occurred,  a 
health  care  provider  otherwise  authorized  to  order  an  HIV  test  shall  be 
authorized  to  order  any  HIV  test  on  such  patient  and  obtain  the  results 
thereof: 

(1)  If  the  patient  or  the  patient’s  representative,  if  the  patient  is  a 
minor,  otherwise  incompetent,  or  unconscious,  does  not  refuse  the 
test  after  being  notified  that  the  test  is  to  be  ordered  and  after  having 
been  provided  counseling  and  an  opportunity  to  refuse  the  test;  or 

(2)  If  the  patient  or  representative  refuses  the  test,  following 
compliance  with  paragraph  (1)  of  this  subsection,  when  at  least  one 
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other  health  care  provider  who  is  otherwise  authorized  to  order  an 
HIV  test  concurs  in  writing  to  the  testing,  the  patient  is  informed  of 
the  results  of  the  test  and  is  provided  counseling  with  regard  to  those 
results,  and  the  occurrence  of  that  test  is  not  made  a  part  of  the 
patient’s  medical  records,  where  the  test  results  are  negative,  with¬ 
out  the  patient’s  consent.  (Code  1981,  §  31-22-9.2,  enacted  by  Ga.  L. 
1988,  p.  1799,  §  8;  Ga.  L.  1990,  p.  705,  §§  2,  3;  Ga.  L.  2000,  p.  20, 
§  20;  Ga.  L.  2006,  p.  72,  §  31/SB  465;  Ga.  L.  2007,  p.  173,  §  2/HB 
429;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228.) 


Cross  references.  —  HIV  pregnancy 
screening,  §  31-17-4.2.  Control  of  HIV,  T. 
31,  C.  17A. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2004,  subsection 
(b)  was  reserved. 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1799, 
§  1,  not  codified  by  the  General  Assembly, 
provides:  “The  General  Assembly  finds 
that  Acquired  Immunodeficiency  Syn¬ 
drome  (AIDS)  and  its  causative  agent, 
including  Human  Immunodeficiency  Vi¬ 
rus  (HIV),  pose  a  grave  threat  to  the 
health,  safety,  and  welfare  of  the  people  of 
this  state.  In  the  absence  of  any  effective 
vaccination  or  treatment  for  this  disease, 
it  threatens  almost  certain  death  to  all 
who  contract  it.  The  disease  is  largely 
transmitted  through  sexual  contacts  and 
intravenous  drug  use,  not  through  casual 
contact,  and,  while  deadly,  is  therefore 
preventable.  The  key  component  of  the 
fight  against  AIDS  is  education.  Through 
public  education  and  counseling  our  citi¬ 
zens  can  learn  how  the  disease  is  trans¬ 
mitted  and,  thus,  how  to  protect  them¬ 
selves  and  prevent  its  spread.  The 
Department  of  Human  Resources  is  en¬ 
couraged  to  continue  its  efforts  to  educate 


all  Georgians  about  the  disease,  its  caus¬ 
ative  agent,  and  its  means  of  transmis¬ 
sion.  In  addition,  voluntary  testing  should 
be  encouraged  for  anyone  who  feels  at  risk 
of  infection.  While  education,  counseling, 
and  voluntary  testing  are  vital  to  the 
elimination  of  this  epidemic,  other  mea¬ 
sures  are  needed  to  protect  the  health  of 
our  citizens,  and  it  is  the  intention  of  the 
General  Assembly  to  enact  such  measures 
in  the  exercise  of  its  police  powers  in  order 
to  deal  with  AIDS  and  HIV  infection.” 

Former  subsection  (b)  was  repealed  by 
its  own  terms  effective  December  31, 
2003. 

Administrative  rules  and  regula¬ 
tions.  —  Medical  or  life-style  questions  on 
applications  and  underwriting  guidelines 
affecting  AIDS  and  ARC,  Official  Compi¬ 
lation  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Comptroller  General, 
Office  of  Commissioner  of  Insurance, 
Chapter  120-2-43. 

Law  reviews.  —  For  note  on  1990 
amendment  of  this  Code  section,  see  7  Ga. 
St.  U.L.  Rev.  312  (1990). 

For  comment,  “AIDS:  Balancing  the 
Physician’s  Duty  to  Warn  and  Confidenti¬ 
ality  Concerns,”  see  38  Emory  L.J.  280 
(1989). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  37AAm.  Jur.  2d,  Free-  without  consent  of  person  tested,  77 
dom  of  Information  Act,  §  36  et  seq.  ALR5th  541. 

ALR.  —  Damage  action  for  HIV  testing 

31-22-10.  Effect  of  this  chapter  on  Chapter  23  of  this  title  and 
Article  6  of  Chapter  5  of  Title  44. 

Nothing  contained  in  this  chapter  shall  be  deemed  or  construed  as 
affecting  or  repealing  Chapter  23  of  this  title  or  Article  6  of  Chapter  5 
of  Title  44.  (Ga.  L.  1972,  p.  1247,  §  3.) 
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31-22-11.  Effect  of  this  chapter  on  Chapter  34  of  Title  43. 

Nothing  contained  in  this  chapter  shall  be  deemed  or  construed  as 
affecting  or  repealing  Chapter  34  of  Title  43.  (Ga.  L.  1972,  p.  1257,  §  6.) 

31-22-12.  Injunction  of  operation  of  unlicensed  clinical  labora¬ 
tories. 

The  operation  or  maintenance  of  an  unlicensed  clinical  laboratory  in 
violation  of  this  chapter  is  declared  a  nuisance,  inimical  to  the  public 
health,  welfare,  and  safety.  The  commissioner  in  the  name  of  the  people 
of  the  state  through  the  Attorney  General  may,  in  addition  to  other 
remedies  provided  in  this  chapter,  bring  an  action  for  an  injunction  to 
restrain  such  violation  or  to  enjoin  the  future  operation  or  maintenance 
of  any  such  clinical  laboratory  until  compliance  with  this  chapter  or  the 
rules  or  regulations  promulgated  under  this  chapter  has  been  demon¬ 
strated  to  the  satisfaction  of  the  department.  (Ga.  L.  1970,  p.  531,  §  10; 
Ga.  L.  1985,  p.  149,  §  31.) 

31-22-13.  Penalty. 

Any  person  who  violates  any  provision  of  this  chapter  or  any  of  the 
rules  and  regulations  promulgated  pursuant  thereto  shall  be  guilty  of  a 
misdemeanor.  (Ga.  L.  1970,  p.  531,  §  9.) 
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CHAPTER  23 


EYE  BANKS 


Sec.  Sec. 

31-23-1.  Definitions. 

31-23-2.  Effect  on  eye  donations  of  the 
“Georgia  Revised  Uniform  An¬ 
atomical  Gift  Act.”  31-23-6. 

31-23-3.  Hospitals  or  medical  schools 

which  may  operate  eye  banks;  31-23-7. 

right  of  eye  banks  to  receive 

gifts,  donations,  and  bequests.  31-23-8. 

31-23-4.  Powers  of  department. 

31-23-5.  Persons  authorized  to  extract 

eyes;  compensation  therefor;  li-  31-23-9. 


ability  of  persons  operating  eye 
banks  or  having  custody  or  con¬ 
trol  of  donor’s  body. 

Removal  of  eye  or  corneal  tis¬ 
sue  [Repealed]. 

Liability  of  donor  or  donor’s 
estate. 

Effect  of  chapter  upon  existing 
methods  of  treatment  or  in¬ 
struction. 

Penalty. 


Cross  references.  —  Anatomical  gifts, 

§  44-5-140  et  seq. 

Administrative  rules  and  regula¬ 
tions.  —  Eye  banks  in  Georgia,  Official 
Compilation  of  the  Rules  and  Regulations 

31-23-1.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Department”  means  the  Department  of  Community  Health. 

(2)  “Eye  bank”  means  a  nonprofit  facility  which  is  maintained  and 
operated  for  the  extraction,  removal,  care,  storage,  preservation,  and 
use  of  human  eyes  or  parts  thereof  for  purposes  of  sight  preservation 
or  restoration,  medical  education,  instruction  pertaining  to  sight 
preservation  or  restoration,  or  research,  which  facility  is  operated  by, 
under,  or  in  affiliation  with  a  hospital  for  the  care  of  human  beings  or 
a  medical  school  in  conjunction  with  the  department  or  school  of 
ophthalmology  of  such  medical  school. 

(3)  “Person”  means  any  individual,  firm,  partnership,  corporation, 
trustee,  association,  or  combination  thereof.  (Ga.  L.  1961,  p.  582,  §  1; 
Code  1933,  §  88-2001,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L. 
1982,  p.  1499,  §  1;  Ga.  L.  1999,  p.  832,  §  1;  Ga.  L.  2011,  p.  705, 
§  4-17/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  added  paragraph  (1);  and  redes-  2011  amendment  of  this  Code  section,  see 
ignated  former  paragraphs  (1)  and  (2)  as  28  Ga.  St.  U.L.  Rev.  147  (2011). 
present  paragraphs  (2)  and  (3),  respec¬ 
tively. 


of  the  State  of  Georgia,  Department  of 
Human  Resources  (now  the  Department 
of  Community  Health  for  these  purposes), 
Public  Health,  Chapter  290-5-7. 
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31-23-2.  Effect  on  eye  donations  of  the  “Georgia  Revised  Uni¬ 
form  Anatomical  Gift  Act.” 

Any  donation  of  a  person’s  eyes  or  any  part  thereof  shall  be  made  in 
accordance  with  Article  6  of  Chapter  5  of  Title  44,  the  “Georgia  Revised 
Uniform  Anatomical  Gift  Act.”  (Ga.  L.  1961,  p.  582,  §§  3,  4;  Code  1933, 
§§  88-2003,  88-2004,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  2008, 
p.  503,  §  4/SB  405.) 

31-23-3.  Hospitals  or  medical  schools  which  may  operate  eye 
banks;  right  of  eye  banks  to  receive  gifts,  donations, 
and  bequests. 

Any  facility,  hospital,  or  any  medical  school  in  conjunction  with  the 
department  or  school  of  ophthalmology  of  such  medical  school,  alone  or 
in  further  conjunction  with  other  charitable  organizations,  may  estab¬ 
lish  and  maintain  an  eye  bank  in,  under,  or  in  affiliation  with  such 
hospital  or  medical  school  upon  approval  for  the  establishment  of  the 
eye  bank  by  the  Department  of  Community  Health,  if  the  eye  bank 
meets  the  medical  standards  approved  by  the  Eye  Bank  Association  of 
America  and  such  facility,  hospital,  or  medical  school  is  a  nonprofit 
organization  and  is  not  a  subsidiary  of  a  for  profit  corporation  or 
business  entity.  Upon  the  establishment  of  any  eye  bank  as  authorized 
in  this  Code  section,  the  extraction,  removal,  care,  preservation,  stor¬ 
age,  and  use  of  human  eyes  or  parts  thereof  for  any  of  the  purposes  for 
which  eye  banks  may  be  established  may  begin  in  such  facility  or  as 
authorized  by  such  facility.  The  eye  bank  shall  have  the  right  to  receive 
gifts,  donations,  and  bequests  for  the  purposes  stated  in  this  Code 
section.  (Ga.  L.  1961,  p.  582,  §  2;  Code  1933,  §  88-2002,  enacted  by  Ga. 
L.  1964,  p.  499,  §  1;  Ga.  L.  1982,  p.  1499,  §  2;  Ga.  L.  1999,  p.  832,  §  2; 
Ga.  L.  2003,  p.  368,  §  1;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228.) 

Law  reviews.  —  For  survey  article  on  administration,  see  59  Mercer  L.  Rev.  447 
wills,  trusts,  guardianships,  and  fiduciary  (2007). 

31-23-4.  Powers  of  department. 

The  department  is  empowered  to  approve  or  disapprove  the  estab¬ 
lishment  of  an  eye  bank  by  any  group  desiring  to  establish  one  in 
accordance  with  rules  and  regulations  adopted  by  the  department;  to 
exercise  such  control,  inspection,  and  supervision  of  established  eye 
banks  as  the  department  determines  to  be  proper;  and  to  terminate,  for 
good  cause,  its  approval  of  the  maintenance  and  operation  of  an  eye 
bank.  (Ga.  L.  1961,  p.  582,  §  7;  Code  1933,  §  88-2007,  enacted  by  Ga. 
L.  1964,  p.  499,  §  1.) 
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31-23-5.  Persons  authorized  to  extract  eyes;  compensation 
therefor;  liability  of  persons  operating  eye  banks  or 
having  custody  or  control  of  donor’s  body. 

(a)  Upon  the  death  of  any  donor,  the  persons  holding  a  donor’s 
unrevoked  instrument  of  donation  and  maintaining  and  operating  the 
donee  eye  bank  may  authorize  any  physician,  or  any  embalmer  licensed 
under  Article  1  of  Chapter  18  of  Title  43,  as  now  or  hereafter  amended, 
who  has  completed  a  course  of  training  in  eye  extraction  approved  by 
the  department,  or  any  technician  trained  by  and  authorized  by  the  eye 
bank  to  extract  and  remove  the  donated  eyes  or  parts  thereof  for  the  eye 
bank  in  accordance  with  sound  medical  practices. 

(b)  The  person  or  persons  extracting  and  removing  the  donated  eyes 
or  parts  thereof  shall  receive  no  compensation  for  such  services  other 
than  that  established,  approved,  and  paid  by  the  persons  maintaining 
and  operating  the  eye  bank. 

(c)  Neither  persons  maintaining  and  operating  eye  banks,  nor  their 
agents,  nor  persons  having  custody  or  control  of  a  deceased  donor’s  body 
shall  be  liable  criminally  or  civilly  to  any  person  or  any  person’s  estate 
for  the  removal  of  eyes  or  parts  thereof  donated  and  removed  in 
accordance  with  this  chapter.  (Ga.  L.  1961,  p.  582,  §  5;  Code  1933, 
§  88-2005,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1972,  p.  234,  §  1; 
Ga.  L.  1976,  p.  1559,  §  1;  Ga.  L.  1982,  p.  1499,  §  3;  Ga.  L.  1992,  p.  6, 
§  31.) 

31-23-6.  Removal  of  eye  or  corneal  tissue. 

Reserved.  Repealed  by  Ga.  L.  2008,  p.  503,  §  3/SB  405,  effective  July 
1,  2008. 

Editor’s  notes.  —  This  Code  section  1980,  p.  1328,  §  1;  Ga.  L.  1981,  p.  611, 
was  based  on  Code  1933,  §  88-2010,  en-  §  1;  Ga.  L.  1982,  p.  3,  §  31;  Ga.  L.  1991,  p. 
acted  by  Ga.  L.  1978,  p.  811,  §  1;  Ga.  L.  94,  §  31. 

31-23-7.  Liability  of  donor  or  donor’s  estate. 

In  no  event  shall  any  donor  or  donor’s  estate  incur  any  liability  for 
any  expense  connected  with  or  resulting  from  the  donation,  extraction, 
removal,  care,  preservation,  storage,  or  use  of  such  donor’s  eyes  or  parts 
thereof.  (Ga.  L.  1961,  p.  582,  §  6;  Code  1933,  §  88-2006,  enacted  by  Ga. 
L.  1964,  p.  499,  §  1.) 

31-23-8.  Effect  of  chapter  upon  existing  methods  of  treatment  or 
instruction. 

Nothing  in  this  chapter  shall  affect,  interfere  with,  or  change  pres¬ 
ently  existing  methods  of  the  medical  or  scientific  operation,  treatment, 
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examination,  or  instruction  pertaining  to  the  eyes  of  human  beings  as 
the  same  is  now  carried  on  in  the  hospitals  or  under  the  medical  schools 
of  this  state.  (Ga.  L.  1961,  p.  582,  §  8;  Code  1933,  §  88-2008,  enacted  by 
Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1982,  p.  1499,  §  4.) 

31-23-9.  Penalty. 

(a)  It  shall  be  unlawful: 

(1)  For  any  person  to  sell  either  his  eyes  or  any  parts  thereof  or  the 
eyes  or  any  parts  thereof  of  another  person  or  to  receive  any 
remuneration  for  the  giving  of  a  human  eye  or  any  part  thereof; 

(2)  For  the  person  or  persons  operating  and  maintaining  any  eye 
bank  to  sell  any  donated  eye  or  donated  part  thereof  or  knowingly  to 
extract,  remove,  or  take  possession  of  any  human  eye  or  part  thereof 
for  which  any  person  received  compensation  or  remuneration;  or 

(3)  For  any  person  or  persons  to  establish  or  operate  any  eye  bank 
without  approval  of  the  department  or  otherwise  not  in  accordance 
with  this  chapter. 

(b)  Any  person  who  violates  any  provision  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Ga.  L.  1961,  p.  582,  §  9;  Code  1933, 
§  88-2009,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1982,  p.  1499, 
§  5.) 


JUDICIAL  DECISIONS 

Action  for  damage  to  a  corpse.  —  In  niary  value,  plaintiff  could  not  sue  for  its 
an  action  regarding  the  alleged  removal  of  recovery  on  the  basis  of  contract.  Bauer  v. 
eye  tissue  from  a  corpse  without  permis-  North  Fulton  Medical  Ctr.,  Inc.,  241  Ga. 
sion,  even  if  the  corneal  tissue  held  pecu-  App.  568,  527  S.E.2d  240  (1999). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  22A  Am.  Jur.  2d,  Dead  C.J.S.  —  25A  C.J.S.,  Dead  Bodies,  §  27 
Bodies,  §§  38,  42,  81.  et  seq. 
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BLOOD  LABELING 


Sec. 

31-24-1.  Short  title. 

31-24-2.  Definitions. 

31-24-3.  Requirement  of  qualification  of 
blood  donors. 

31-24-4.  Labeling  of  containers  of  blood. 
31-24-5.  Transfusion  of  unlabeled  blood; 


Sec. 

identification  of  blood  adminis¬ 
tered  by  transfusion. 

31-24-6.  Transfer  of  blood  and  blood 
components  for  industrial  use. 
31-24-7.  Administration  of  chapter. 
31-24-8.  Penalty. 


Cross  references.  —  Inapplicability  of 
implied  warranties  to  injection,  transfu¬ 
sion,  or  other  transfer  of  blood,  blood 
plasma,  or  transplanting  of  tissue,  bones, 
or  organs,  §§  11-2-316,  51-1-28.  Methods 
for  selection  of  blood  donors  and  collection 
of  blood,  §  31-22-5. 


Administrative  rules  and  regula¬ 
tions.  —  Blood  labeling,  Official  Compila¬ 
tion  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Human 
Resources  (now  the  Department  of  Com¬ 
munity  Health  for  these  purposes),  Public 
Health,  Chapter  290-5-34. 


RESEARCH  REFERENCES 


Am.  Jur.  Trials.  —  Transfusion-Associated 
AIDS  Litigation,  58  Am.  Jur.  Trials  1. 

31-24-1.  Short  title. 


This  chapter  shall  be  known  and  may  be  cited  as  “The  Blood  Labeling 
Act.”  (Ga.  L.  1976,  p.  353,  §  1.) 

31-24-2.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Blood”  means  whole  human  blood,  packed  red  blood  cells, 
blood  platelets,  concentrated  leucocytes,  and  blood  plasma.  It  does 
not  include  blood  derivatives  manufactured  or  processed  for  indus¬ 
trial  use. 

(2)  “Donation”  means  any  transaction  involving  the  person  from 
whom  blood  is  withdrawn,  whether  he  presents  himself  for  the 
withdrawal  of  blood  on  his  own  initiative  or  on  the  initiative  of 
another  person,  in  which  he  receives  no  consideration  other  than 
credit  through  blood  assurance  programs  or  other  intangible  benefits. 

(3)  “Industrial  use”  means  a  use  of  blood  in  which  the  blood  is 
modified  by  physical  or  chemical  means  to  produce  derivatives  for 
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therapeutic  or  pharmaceutic  biologicals  and  laboratory  reagents  or 
controls. 

(4)  “Person”  means  any  individual,  blood  bank,  clinical  laboratory, 
hospital,  firm,  corporation,  or  any  other  entity 

(5)  “Purchase”  means  any  transaction  involving  the  person  from 
whom  blood  is  withdrawn,  whether  he  presents  himself  for  the 
withdrawal  of  blood  on  his  own  initiative  or  on  the  initiative  of 
another  person,  in  which  he  receives  a  monetary  consideration  in  any 
form.  Time  off  from  work  granted  by  an  employer  for  the  purpose  of 
giving  blood  shall  not  be  considered  a  direct  monetary  consideration. 

(6)  “Transfusion”  means  a  use  of  blood  in  which  the  blood  is 
administered  to  a  human  being  for  treatment  of  sickness  or  injury. 
(Ga.  L.  1976,  p.  353,  §  2.) 

31-24-3.  Requirement  of  qualification  of  blood  donors. 

No  blood  may  be  withdrawn  from  any  individual  in  this  state  for 
transfusion  or  industrial  uses  unless  he  qualifies  to  be  a  blood  donor 
under  the  laws  of  this  state.  (Ga.  L.  1976,  p.  353,  §  3.) 

Cross  references.  —  Age  at  which 
person  may  donate  blood  without  consent 
of  parent  or  guardian,  §  44-5-89. 

RESEARCH  REFERENCES 

ALR.  —  Liability  of  blood  supplier  or 
donor  for  injury  or  death  resulting  from 
blood  transfusion,  24  ALR4th  508. 

31-24-4.  Labeling  of  containers  of  blood. 

(a)  Every  person  who  withdraws  blood  from  an  individual  or  sepa¬ 
rates  blood  into  components  by  physical  processes  shall  affix  to  each 
container  of  such  blood  or  components  a  label  in  a  form  specified  by  the 
Department  of  Public  Health  which  shall  include  an  indication  of 
whether  the  blood  was  obtained  by  purchase  or  donation. 

(b)  The  director  of  any  blood  bank  who  obtains  blood  in  this  state 
from  a  federally  licensed  blood  bank  in  another  state  may  label  such 
blood  as  donated  blood  if  he  can  legally  certify  to  that  fact.  If  he  cannot 
make  such  certification,  he  shall  label  the  blood  as  blood  acquired  by 
purchase.  (Ga.  L.  1976,  p.  353,  §  4;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228; 
Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  lie  Health”  for  “Department  of  Community 
1,  2011,  substituted  “Department  of  Pub-  Health”  in  subsection  (a). 
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Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

31-24-5.  Transfusion  of  unlabeled  blood;  identification  of  blood 
administered  by  transfusion. 

(a)  No  person  may  administer  blood  by  transfusion  in  this  state  or 
transfer  or  offer  to  transfer  blood  for  transfusion  purposes  by  any  type 
of  transaction  unless  the  container  of  such  blood  is  labeled  as  required 
by  Code  Section  31-24-4. 

(b)  When  blood  is  administered  by  transfusion  in  this  state,  the 
identification  number  of  the  unit  of  blood  shall  be  recorded  in  the 
patient’s  medical  record,  and  the  label  on  the  container  of  such  blood 
may  not  be  removed  before  or  during  the  administration  of  that  blood  by 
transfusion.  (Ga.  L.  1976,  p.  353,  §  5.) 

31-24-6.  Transfer  of  blood  and  blood  components  for  industrial 
use. 

Blood  and  blood  components,  including  salvage  plasma,  may  be  used 
and  transferred  for  industrial  uses  without  regard  to  whether  its 
original  acquisition  was  by  purchase  or  donation.  (Ga.  L.  1976,  p.  353, 
§  6.) 

31-24-7.  Administration  of  chapter. 

The  department  shall  administer  this  chapter  as  a  part  of  and  using 
the  procedures  of  Chapter  22  of  this  title.  (Ga.  L.  1976,  p.  353,  §  7.) 

31-24-8.  Penalty. 

Any  person  who  violates  any  provision  of  this  chapter  shall  be  guilty 
of  a  misdemeanor.  (Ga.  L.  1976,  p.  353,  §  8.) 

RESEARCH  REFERENCES 

ALR.  —  Liability  of  blood  supplier  or  quired  Immune  Deficiency  Syndrome 
donor  for  injury  or  death  resulting  from  (AIDS)  from  blood  transfusion,  64  ALR5th 
blood  transfusion,  24  ALR4th  508.  333. 

Liability  for  donee’s  contraction  of  Ac- 
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CHAPTER  25 

ARTICLES  OF  BEDDING 


Sec. 

31-25-1  through  31-25-13  [Repealed]. 

31-25-1  through  31-25-13. 

Reserved.  Repealed  by  Ga.  L.  1997,  p.  1339,  §  1,  effective  July  1, 
1997. 

Editor’s  notes.  —  This  chapter  con¬ 
sisted  of  Code  Sections  31-25-1  through 
31-25-13,  relating  to  articles  of  bedding, 
and  was  based  on  Ga.  L.  1937,  p.  719, 


§§  1-7,  9,  11,  13;  Code  1933, 

§§  88-801—88-817,  enacted  by  Ga.  L.  1964, 
p.  499,  §  1;  Ga.  L.  1972,  p.  1015,  §  503;  Ga. 
L.  1985,  p.  149,  §  31;  Ga.  L.  1991,  p.  94  §  31. 
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CHAPTER  26 

PRACTICE  OF  MIDWIFERY 


Sec. 

31-26-1.  Definitions. 

31-26-2.  Requirement  of  certificate;  ap¬ 
plication;  educational  require¬ 
ments;  issuance,  suspension, 
and  revocation. 

31-26-3.  Rules  and  regulations. 

31-26-4.  Conduct  prohibited  of  certifi¬ 
cate  holders. 


Sec. 

31-26-5.  Attendance  at  other  than  nor¬ 
mal  childbirth;  prohibited  pro¬ 
cedures;  conduct  in  event  of 
complications. 

31-26-6.  Enforcement. 

31-26-7.  Injunctive  relief  of  violations. 


Administrative  rules  and  regula-  sources  (now  the  Department  of  Commu- 
tions.  —  Midwifery,  Official  Compilation  nity  Health  for  these  purposes),  Public 
of  the  Rules  and  Regulations  of  the  State  Health,  Chapter  290-5-15. 
of  Georgia,  Department  of  Human  Re- 

RESEARCH  REFERENCES 

ALR.  —  Midwifery:  state  regulation,  59 
ALR4th  929. 

31-26-1.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Midwife”  means  any  person  not  licensed  under  the  laws  of  this 
state  to  practice  obstetrics  who  is  regularly  engaged  in  attending 
women  in  childbirth  or  who  holds  himself  or  herself  out  as  such, 
whether  or  not  for  consideration. 

(2)  “Normal  childbirth”  means  delivery,  at  or  close  to  term,  of  a 
pregnant  woman  whose  physical  examination  by  a  physician  reveals 
no  abnormalities  and  who  does  not  have  signs  or  symptoms  of 
hemorrhage,  toxemia,  infection,  abnormal  position  or  presentation, 
or  prolonged  labor. 

(3)  “Practice  of  midwifery”  means  and  includes  any  act  or  practice 
of  attending  women  in  childbirth  when  engaged  in  by  a  midwife, 
whether  or  not  for  consideration.  (Ga.  L.  1955,  p.  252,  §  1;  Code  1933, 
§  88-1401,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi-  C.J.S.  —  70  C.J.S.,  Physicians,  Sur- 
cians,  Surgeons,  and  Other  Healers,  geons,  and  Other  Health  Care  Providers, 
§§  21,  47.  §§  1  et  seq.,  15  et  seq. 
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31-26-2.  Requirement  of  certificate;  application;  educational 
requirements;  issuance,  suspension,  and  revocation. 

(a)  No  person  shall  practice  midwifery  without  first  receiving  from 
the  Department  of  Public  Health  a  certificate  of  authority  as  provided 
in  this  Code  section  and  registering  his  or  her  name,  address,  and 
occupation  with  the  county  board  of  health  and  the  local  registrar,  as 
defined  in  Code  Section  31-10-2,  of  vital  statistics  in  the  county  and 
district  in  which  he  or  she  lives. 

(b)  Persons  desiring  to  enter  into  or  continue  the  practice  of  mid¬ 
wifery  shall  make  written  application  to  the  department  through  the 
county  board  of  health  in  the  county  of  their  residence.  All  applicants 
for  permits  to  practice  midwifery  shall  be  of  good  character  and  sound 
mind,  shall  be  free  of  tuberculosis,  venereal  diseases,  and  other 
communicable  diseases  in  the  infectious  stage,  and  shall  be  protected 
against  smallpox. 

(c)  In  order  to  become  eligible  for  a  certificate  of  authority  to  practice 
midwifery,  applicants  shall  attend  classes  and  satisfactorily  complete 
courses  of  instruction  therein  to  be  prescribed  by  the  department  and 
shall  pass  an  examination  covering  such  courses.  Such  applicants  shall 
also  pass  such  physical  examinations  or,  in  the  alternative,  provide 
such  evidence  with  regard  to  their  personal  health  as  the  department 
may  require. 

(d)  The  department  or  any  county  board  of  health  designated  by  the 
department  shall  issue,  or  refuse  to  issue,  or,  having  issued,  may 
suspend  or  revoke  certificates  of  authority  to  practice  midwifery  under 
and  in  accordance  with  this  chapter  and  such  rules  and  regulations  as 
may  be  issued  and  promulgated  under  this  chapter.  Certificates  issued 
under  this  chapter  shall  be  renewable  annually  at  such  time  and  in 
such  manner  as  prescribed  by  the  department.  Suspension  and  revoca¬ 
tion  of  certificates  shall  be  subject  to  the  administrative  procedures 
contained  in  Article  1  of  Chapter  5  of  this  title.  (Ga.  L.  1955,  p.  252, 
§§  2-5;  Code  1933,  §§  88-1402,  88-1403,  88-1404,  88-1405,  enacted  by 
Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  2009,  p.  453, 
§  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  subsection  (a). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi-  C.J.S.  —  70  C.J.S.,  Physicians,  Sur- 
cians,  Surgeons,  and  Other  Healers,  geons,  and  Other  Health  Care  Providers, 
§§  21,  47.  §  15  et  seq. 
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31-26-3.  Rules  and  regulations. 

The  department  shall  have  the  authority  and  power  to  adopt  and 
promulgate  such  rules  and  regulations  as  may  appear  necessary  and 
proper  to  carry  out  the  purposes  of  this  chapter,  including,  but  not 
limited  to,  minimum  educational  and  physical  requirements  for  mid¬ 
wives  and  procedures  and  techniques  to  be  employed  and  ethics  to  be 
observed  in  the  practice  of  midwifery.  The  several  county  boards  of 
health  shall  have  the  authority  and  power  to  adopt  and  promulgate 
supplementary  rules  and  regulations  consistent  with  those  adopted  and 
promulgated  by  the  department.  (Ga.  L.  1955,  p.  252,  §  7;  Code  1933, 
§  88-1406,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi-  C.J.S.  —  70  C.J.S.,  Physicians,  Sur- 
cians,  Surgeons,  and  Other  Healers,  geons,  and  Other  Health  Care  Providers, 
§§  21,  47.  §  15  et  seq. 

31-26-4.  Conduct  prohibited  of  certificate  holders. 

A  certificate  issued  under  this  chapter  shall  not  confer  upon  any 
person  the  right  to  practice  medicine;  to  prescribe  or  administer  drugs; 
to  undertake  charge  of  abnormal  cases  of  confinement  or  of  any  disease 
in  connection  with  confinement;  or  to  assume  any  name,  title,  or 
designation  implying  that  such  person  is  authorized  by  law  to  under¬ 
take  charge  of  any  such  cases,  or  to  practice  medicine,  or  to  administer 
drugs.  (Ga.  L.  1955,  p.  252,  §  8;  Code  1933,  §  88-1407,  enacted  by  Ga. 
L.  1964,  p.  499,  §  1.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi-  C.J.S.  —  70  C.J.S. ,  Physicians,  Sur- 
cians,  Surgeons,  and  Other  Healers,  geons,  and  Other  Health  Care  Providers, 
§§  21,  47.  §  15  et  seq. 

31-26-5.  Attendance  at  other  than  normal  childbirth;  prohibited 
procedures;  conduct  in  event  of  complications. 

It  shall  be  unlawful  for  any  person  holding  a  certificate  as  a  midwife 
to  attend  any  cases  other  than  those  of  normal  childbirth  or  to  perform 
any  internal  examinations  or  manipulations  of  any  kind.  In  all  cases  in 
which  the  child  is  not  delivered  spontaneously  within  a  reasonable 
time,  the  midwife  shall  notify  a  qualified  physician  immediately  and 
shall  make  no  effort  to  deliver  the  child  except  under  direction  and 
supervision  of  such  physician.  (Ga.  L.  1955,  p.  252,  §  9;  Code  1933, 
§  88-1408,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  61  Am.  Jur.  2d,  Physi-  C.J.S.  —  70  C.J.S.,  Physicians,  Sur- 
cians,  Surgeons,  and  Other  Healers,  geons,  and  Other  Health  Care  Providers, 
§§  21,  47.  §  15  et  seq. 

31-26-6.  Enforcement. 

The  department  and  county  boards  of  health  and  their  duly  autho¬ 
rized  agents  are  authorized  and  empowered  to  enforce  compliance  with 
this  chapter  and  rules  and  regulations  adopted  and  promulgated  under 
this  chapter,  as  provided  in  Article  1  of  Chapter  5  of  this  title.  (Ga.  L. 
1955,  p.  252,  §  10;  Code  1933,  §  88-1409,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Ga.  L.  1985,  p.  149,  §  31.) 

31-26-7.  Injunctive  relief  of  violations. 

Any  violation  of  this  chapter  or  any  rules  and  regulations  adopted 
and  promulgated  under  this  chapter  is  declared  to  be  a  public  nuisance 
subject  to  abatement  as  provided  in  Code  Section  31-5-9.  (Ga.  L.  1955, 
p.  252,  §  11;  Code  1933,  §  88-1410,  enacted  by  Ga.  L.  1964,  p.  499,  §  1; 
Ga.  L.  1985,  p.  149,  §  31.) 


735 


T.31,  C.27 


HEALTH 


31-27-1 


CHAPTER  27 


CONTROL  OF  MASS  GATHERINGS 


Sec. 

31-27-1.  Definitions. 

31-27-2.  Permit  requirement. 

31-27-3.  Application  for  permit. 

31-27-4.  Additional  requirements  for  is¬ 
suance  of  permit;  denial,  sus¬ 
pension,  or  revocation. 

31-27-5.  Bond  requirement;  cash  de¬ 
posit  in  lieu  of  bond. 

31-27-6.  Assessment  for  persons  in  at¬ 
tendance  beyond  number  spec¬ 
ified. 


Sec. 

31-27-7. 


31-27-8. 

31-27-9. 

31-27-10. 

31-27-11. 

31-27-12. 


Emergency  powers  of  Gover¬ 
nor;  authority  of  director  of 
Civil  Defense  Division. 
Recovery  by  state  for  costs  and 
damages. 

Rules  and  regulations. 
Applicability  of  chapter. 

Civil  penalty. 

Criminal  penalty. 


Cross  references.  —  Regulation  of  op¬ 
erators  of  motor  vehicle  racetracks,  T.  43, 
C.  25. 

Administrative  rules  and  regula¬ 
tions.  —  Mass  gatherings,  Official  Com¬ 


pilation  of  the  Rules  and  Regulations  of 
the  State  of  Georgia,  Department  of  Hu¬ 
man  Resources  (now  the  Department  of 
Community  Health  for  these  purposes), 
Public  Health,  Chapter  290-5-28. 


JUDICIAL  DECISIONS 


Constitutionality.  —  Requirement  of 
the  Mass  Gathering  Act,  O.C.G.A.  Ch.  27, 
T.  31,  that  a  permit  be  obtained  from  the 
Department  of  Human  Resources  without 
specifying  when,  or  even  if,  an  application 
for  a  permit  must  be  acted  upon  consti¬ 
tutes  a  prior  restraint  on  speech  in  viola¬ 
tion  of  the  First  Amendment.  Bo  Fancy 
Prods.,  Inc.  v.  Rabun  County  Bd.  of 
Comm’rs,  476  S.E.2d  743  (1996). 

Because  the  Mass  Gatherings  Act, 


O.C.G.A.  Ch.  27,  T.  31,  fails  to  provide  a 
time  limit  within  which  the  Department 
of  Human  Resources  (DHR)  must  act  upon 
an  application  for  a  permit,  the  statute 
delegates  overly  broad  discretion  to  the 
DHR  and,  therefore,  constitutes  an  uncon¬ 
stitutional  prior  restraint  on  the  exercise 
of  First  Amendment  rights.  Bo  Fancy 
Prods.,  Inc.  v.  Rabun  County  Bd.  of 
Comm’rs,  267  Ga.  341,  478  S.E.2d  373 
(1996). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  Health, 
§  74. 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  35. 


ALR.  —  Validity  of  statute  or  ordinance 
prohibiting  or  regulating  holding  of  meet¬ 
ing  in  street,  25  ALR  114. 


31-27-1.  Definitions. 


As  used  in  this  chapter,  the  term: 

(1)  “Mass  gathering”  means  any  event  likely  to  attract  5,000  or 
more  persons  and  to  continue  for  15  or  more  consecutive  hours. 
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(2)  “Permit”  means  written  authorization  to  a  person  by  the 
department  to  operate  a  mass  gathering. 

(3)  “Person”  means  the  state  or  any  agency  or  institution  thereof, 
any  municipality,  political  subdivision,  public  or  private  corporation, 
individual,  partnership,  association,  or  other  entity,  and  includes  any 
officer  or  governing  or  managing  body  of  any  municipality,  political 
subdivision,  or  public  or  private  corporation.  (Code  1933,  §  88-1201a, 
enacted  by  Ga.  L.  1971,  p.  252,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Granite  State  Outdoor  Adver., 

Inc.  v.  City  of  Roswell,  283  Ga.  417,  658 
S.E.2d  587  (2008). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Interpretation  of  Code  section’s  5,000  or  more  persons  attracted  to  it  for  15 
definition  of  a  mass  gathering.  —  or  more  hours.  1971  Op.  Att’y  Gen.  No. 
Mass  gathering  would  have  to  be  likely  to  71-123. 
last  the  15  or  more  consecutive  hours  with 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  12  Am.  Jur.  2d,  Breach 
of  Peace  and  Disorderly  Conduct,  §§  14  et 
seq.,  33  et  seq.  16AAm.  Jur.  2d,  Constitu¬ 
tional  Law,  §§  556,  560,  562,  571,  572. 
53AAm.  Jur.  2d,  Mobs  and  Riots,  §  1.  77 
Am.  Jur.  2d,  Veterans  and  Veterans’  Laws, 
§§  55,  56,  72. 

31-27-2.  Permit  requirement. 


C.J.S.  —  16A  C.J.S.,  Constitutional 
Law,  §§  636,  645  et  seq. 

ALR.  —  Validity  of  statute  or  ordinance 
prohibiting  or  regulating  holding  of  meet¬ 
ing  in  street,  10  ALR  1483;  25  ALR  114. 


No  person  shall  hold  or  promote,  by  advertising  or  otherwise,  a  mass 
gathering  unless  a  permit  has  been  issued  for  the  gathering.  Such 
permits  shall  be  issued  by  the  Department  of  Public  Health,  shall  be  in 
writing,  shall  specify  the  conditions  under  which  issued,  and  shall 
remain  in  effect  until  suspended  or  revoked  or  until  the  mass  gathering 
is  terminated.  The  permit  shall  not  be  transferable  or  assignable,  and 
a  separate  permit  shall  be  required  for  each  mass  gathering.  (Code 
1933,  §  88-1202a,  enacted  by  Ga.  L.  1971,  p.  252,  §  1;  Ga.  L.  2009,  p. 
453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  the  second  sentence  of  this 
Code  section. 


Cross  references.  —  Issuance  of  per¬ 
mits  by  Department  of  Natural  Resources 
for  holding  of  boat  races,  marine  parades, 
tournaments,  and  other  events, 
§  52-7-19. 
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Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  16A  Am.  Jur.  2d,  Con-  prohibiting  or  regulating  holding  of  meet- 
stitutional  Law,  §  565  et  seq.  ing  in  street,  10  ALR  1483;  25  ALR  114. 

ALR.  —  Validity  of  statute  or  ordinance 

31-27-3.  Application  for  permit. 

Application  for  a  permit  to  promote  or  hold  a  mass  gathering  shall  be 
made  to  the  department  on  a  form  and  in  a  manner  prescribed  by  the 
department  by  the  person  who  will  promote  or  hold  the  mass  gathering. 
Application  for  a  permit  to  promote  or  hold  a  mass  gathering  shall  be 
made  at  least  15  days  before  the  first  day  of  advertising  and  at  least  45 
days  before  the  first  day  of  the  gathering.  Water  and  sewage  facilities 
shall  be  constructed  and  operational  not  later  than  48  hours  before  the 
first  day  of  the  mass  gathering.  The  application  shall  be  accompanied 
by  such  plans,  reports,  and  specifications  as  the  department  shall  deem 
necessary.  The  plans,  reports,  and  specifications  shall  provide  for 
adequate  and  satisfactory  water  supply  and  sewage  facilities,  adequate 
drainage,  adequate  toilet  and  lavatory  facilities,  adequate  refuse  stor¬ 
age  and  disposal  facilities,  adequate  sleeping  areas  and  facilities, 
wholesome  food  and  sanitary  food  service,  adequate  medical  facilities, 
insect  control,  adequate  fire  protection,  and  such  other  matters  as  may 
be  appropriate  for  security  of  life  or  health.  The  application  shall 
disclose  the  names  and  addresses  of  all  of  the  persons,  firms,  or 
corporations  providing  financial  backing  to  the  mass  gathering  and  the 
amounts  of  such  backing.  (Code  1933,  §  88-1203a,  enacted  by  Ga.  L. 
1971,  p.  252,  §  1.) 


JUDICIAL  DECISIONS 


Cited  in  Bo  Fancy  Prods.,  Inc.  v.  Rabun 
County  Bd.  of  Comm’rs,  267  Ga.  341,  478 
S.E.2d  373  (1996). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  51  Am.  Jur.  2d,  Li¬ 
censes  and  Permits,  §  48  et  seq. 

31-27-4.  Additional  requirements  for  issuance  of  permit;  denial, 
suspension,  or  revocation. 

(a)  Prior  to  the  issuance  of  a  permit,  the  applicant  must: 
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(1)  Provide  a  plan  for  limiting  attendance,  including  methods  of 
entering  the  area,  number  and  location  of  ticket  booths  and  en¬ 
trances,  and  provisions  for  keeping  nonticket  holders  out  of  the  area; 

(2)  Provide  a  statement  verifying  that  all  construction  and  instal¬ 
lation  of  facilities,  including  water  supply,  sewage  disposal,  insect 
control,  food  service  equipment,  and  garbage  handling  facilities,  will 
be  completed  at  least  48  hours  prior  to  the  commencement  of  the 
event; 

(3)  Provide  a  detailed  plan  for  food  service,  including  a  description 
of  food  sources,  menu,  mandatory  use  of  single  service  dishes  and 
utensils,  refrigeration,  and  food  handling  and  dispensing; 

(4)  Provide  a  detailed  plan  for  use  of  signs  to  locate  all  facilities 
and  roadways; 

(5)  Provide  a  statement  from  local  fire  and  police  authorities 
having  jurisdiction  over  the  area  acknowledging  that  they  can  supply 
adequate  security,  traffic  control,  and  law  enforcement  for  the  pro¬ 
posed  gathering; 

(6)  Provide  a  detailed  plan  for  emergency  situations  covering: 

(A)  Food  supplies; 

(B)  Medical  supplies,  facilities,  and  personnel; 

(C)  An  evacuation  plan;  and 

(D)  Emergency  access  roads; 

(7)  Provide  a  statement  from  the  local  civil  defense  director,  if 
there  is  such  an  officer,  indicating  that  he  has  been  advised  of  the 
event  and  has  approved  the  plan  from  a  civil  defense  standpoint;  and 

(8)  Provide  a  command  post  to  be  used  by  department  personnel 
consisting  of  a  minimum  of  one  building  or  trailer  equipped  with  an 
adequate  communication  system. 

(b)  If  it  appears  necessary  and  proper  that  an  application  for  a 
permit  be  denied  or  that  a  permit  previously  granted  be  suspended  or 
revoked,  the  applicant  or  holder  of  the  permit  shall  be  notified  thereof 
in  writing  and  shall  be  afforded  an  opportunity  for  hearing  as  provided 
in  Article  1  of  Chapter  5  of  this  title.  (Code  1933,  §  88-1204a,  enacted 
by  Ga.  L.  1971,  p.  252,  §  1;  Ga.  L.  1996,  p.  6,  §  31.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  51  Am.  Jur.  2d,  Li-  ALR.  —  Validity  of  statute  or  ordinance 

censes  and  Permits,  §  16  et  seq.  prohibiting  or  regulating  holding  of  meet- 
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ing  in  street,  25  ALR  114. 

31-27-5.  Bond  requirement;  cash  deposit  in  lieu  of  bond. 

The  person  holding  or  promoting  a  mass  gathering  shall  provide  a 
bond  of  $1  million  issued  by  a  surety  company  authorized  to  transact 
business  in  this  state.  The  purpose  of  the  bond  shall  be  to  guarantee  full 
compliance  with  this  chapter  as  well  as  other  applicable  provisions  of 
this  title  and  the  provisions  of  Title  12,  relating  to  air  quality  control 
and  water  supply  quality  control,  and  rules  and  regulations  promul¬ 
gated  thereunder  and  to  cover  cleanup  of  the  site.  This  bond  shall  be  in 
favor  of  the  state  for  the  benefit  of  any  person  who  is  damaged  as  a 
result  of  the  activity  of  a  mass  gathering.  Any  person  claiming  against 
the  bond  may  maintain  an  action  at  law  against  the  person  holding  or 
promoting  the  mass  gathering  and  the  surety.  In  lieu  of  furnishing  the 
bond,  the  person  holding  or  promoting  a  mass  gathering  may  deposit 
with  the  commissioner  a  cash  deposit  in  like  amount.  However,  the 
bond  specified  in  this  Code  section  shall  not  be  required  in  cases  where 
the  other  requirements  of  this  chapter  are  met  by  the  applicant  for  a 
permit  and  an  incorporated  municipality  or  county  owns  the  area  upon 
which  the  mass  gathering  is  to  be  held  and  commits  itself,  in  writing,  to 
clean  up  the  site  upon  which  the  gathering  is  to  be  held.  (Code  1933, 
§  88-1205a,  enacted  by  Ga.  L.  1971,  p.  252,  §  1;  Ga.  L.  1972,  p.  912, 
§  1;  Ga.  L.  1985,  p.  149,  §  31.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  51  Am.  Jur.  2d,  Li¬ 
censes  and  Permits,  §  16  et  seq. 

31-27-6.  Assessment  for  persons  in  attendance  beyond  number 
specified. 

The  person  promoting  or  holding  a  mass  gathering  shall  be  assessed 
at  the  rate  of  $5.00  for  each  person  in  attendance  beyond  the  number 
specified  in  the  application  for  such  mass  gathering.  Any  such  assess¬ 
ment  shall  be  remitted  to  the  state  treasury  and  credited  to  the  general 
fund.  (Code  1933,  §  88-1206a,  enacted  by  Ga.  L.  1971,  p.  252,  §  1.) 

31-27-7.  Emergency  powers  of  Governor;  authority  of  director 
of  Civil  Defense  Division. 

In  the  event  the  commissioner  of  public  health  determines  that  the 
various  facilities  appropriate  for  security  of  life  or  health  are  inade¬ 
quate  due  to  the  unprecedented  size  of  the  mass  gathering,  failure  of 
the  person  or  persons  responsible  for  providing  facilities,  services,  and 
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other  requirements  of  this  chapter,  or  for  any  other  reason,  the 
commissioner  shall  immediately  inform  the  Governor  who  shall  have 
general  direction  and  control  of  the  Civil  Defense  Division  of  the 
Department  of  Defense  and  may  take  whatever  immediate  action  he 
deems  necessary  under  the  authority  of  Articles  1  through  3  of  Chapter 
3  of  Title  38,  as  amended.  Upon  order  of  the  Governor,  the  director  of 
the  Civil  Defense  Division  shall,  subject  to  the  direction  and  control  of 
the  Governor,  coordinate  the  activities  of  all  organizations,  agencies, 
and  persons  required  to  protect  the  health,  safety,  and  general  welfare 
of  the  public  in  the  manner  prescribed  by  Articles  1  through  3  of 
Chapter  3  of  Title  38,  as  amended.  (Code  1933,  §  88-1207a,  enacted  by 
Ga.  L.  1971,  p.  252,  §  1;  Ga.  L.  2009,  p.  453,  §  1-6/HB  228;  Ga.  L.  2011, 
p.  705,  §  6-5/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “commissioner  of  pub¬ 
lic  health”  for  “commissioner  of  commu¬ 
nity  health”  in  the  first  sentence  of  this 
Code  section. 

Cross  references.  —  Further  provi¬ 


sions  regarding  emergency  powers  of  Gov¬ 
ernor,  §§  38-2-6,  38-3-22,  38-3-51, 

45-12-29  et  seq. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


RESEARCH  REFERENCES 


ALR.  —  Validity  of  statute  or  ordinance 
prohibiting  or  regulating  holding  of  meet¬ 
ing  in  street,  10  ALR  1483;  25  ALR  114. 


31-27-8.  Recovery  by  state  for  costs  and  damages. 

Any  department  or  agency  of  the  state  which  assumes  the  obligations 
of  any  person  who  has  defaulted  under  this  chapter  may  maintain  an 
action  at  law  to  recover  actual  costs  and  damages  suffered  against  the 
person  holding  or  promoting  a  mass  gathering,  or  one  who  defaults  in 
the  performance  of  an  obligation.  All  damages  recovered  under  this 
Code  section,  including,  without  limitation,  the  value  of  goods  and 
services  expended  in  behalf  of  one  who  has  defaulted  under  this 
chapter,  together  with  the  costs  thereof,  shall  be  paid  into  the  state 
treasury  to  the  credit  of  the  department  or  agency  which  suffered  such 
expense.  Actions  to  recover  costs  and  damages  under  this  Code  section 
shall  be  brought  in  the  superior  court  in  the  county  in  which  the  cause 
of  action  or  some  part  thereof  arose,  or  in  which  the  person  complained 
of  has  a  principal  place  of  business,  or  in  which  the  person  complained 
of  resides.  In  all  such  actions,  the  procedure  and  rules  of  evidence  shall 
be  the  same  as  in  ordinary  civil  actions.  (Code  1933,  §  88- 1208a, 
enacted  by  Ga.  L.  1971,  p.  252,  §  1.) 
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31-27-9.  Rules  and  regulations. 

The  department  is  authorized  to  adopt  and  promulgate  such  rules 
and  regulations  as  may  appear  necessary  to  carry  out  the  purposes  of 
this  chapter.  (Code  1933,  §  88- 1209a,  enacted  by  Ga.  L.  1971,  p.  252, 
§  1.) 


RESEARCH  REFERENCES 

ALR.  —  Validity  of  statute  or  ordinance 
prohibiting  or  regulating  holding  of  meet¬ 
ing  in  street,  10  ALR  1483;  25  ALR  114. 

31-27-10.  Applicability  of  chapter. 

This  chapter  shall  not  apply  to: 

(1)  Any  mass  gathering  which  is  to  be  held  in  any  regularly 
established  permanent  place  of  worship,  athletic  field,  auditorium, 
coliseum,  or  other  similar  permanently  established  building  within 
the  maximum  seating  capacity; 

(2)  Fairs  and  similar  industrial-agricultural  exhibitions  which 
have  been  in  existence  for  at  least  five  consecutive  years  prior  to  July 
1,  1971;  or 

(3)  Religious  gatherings  that  are  held  for  no  more  than  seven  days. 
(Ga.  L.  1971,  p.  252,  §  2.) 

RESEARCH  REFERENCES 

ALR.  —  Validity  of  statute  or  ordinance 
prohibiting  or  regulating  holding  of  meet¬ 
ing  in  street,  10  ALR  1483;  25  ALR  114. 

31-27-11.  Civil  penalty. 

(a)  Any  person  who  is  found  by  any  agency  or  department  after  a 
hearing  to  have  violated  any  provision  of  this  chapter  or  duly  promul¬ 
gated  supplementary  rules  and  regulations  or  failed,  neglected,  or 
refused  to  comply  with  any  final  or  emergency  order  of  any  agency  or 
department  acting  under  authority  of  this  chapter  shall  be  liable  to  a 
civil  penalty  of  not  less  than  $1,000.00  nor  more  than  $10,000.00  for 
such  violation.  Each  day  of  violation  shall  be  considered  a  separate 
offense. 

(b)  Any  person  penalized  under  this  Code  section  shall  be  entitled  to 
judicial  review.  All  hearings  and  proceedings  for  judicial  review  under 
this  Code  section  shall  be  in  accordance  with  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act.”  All  penalties  and  interest 
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recovered  by  such  agency  or  department  as  provided  in  this  Code 
section,  together  with  the  cost  thereof,  shall  be  paid  into  the  state 
treasury  to  the  credit  of  the  general  fund.  (Code  1933,  §  88- 12 10a, 
enacted  by  Ga.  L.  1971,  p.  252,  §  1;  Ga.  L.  1985,  p.  149,  §  31.) 

RESEARCH  REFERENCES 

ALR.  —  Recovery  of  cumulative  statu¬ 
tory  penalties,  71  ALR2d  986. 

31-27-12.  Criminal  penalty. 

Any  person  who  violates  any  provision  of  this  chapter  or  any  rule  or 
regulation  adopted  pursuant  thereto  shall  be  guilty  of  a  misdemeanor. 
(Code  1933,  §  88-1211a,  enacted  by  Ga.  L.  1971,  p.  252,  §  1.) 

RESEARCH  REFERENCES 

ALR.  —  Validity  of  statute  or  ordinance 
prohibiting  or  regulating  holding  of  meet¬ 
ing  in  street,  10  ALR  1483;  25  ALR  114. 
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CHAPTER  28 


TOURIST  COURTS 


Sec. 

Sec. 

31-28-1. 

“Tourist  court”  defined. 

31-28-5. 

Standards  for  health,  sanita¬ 

31-28-2. 

Issuance  of  permits. 

tion,  and  safety. 

31-28-3. 

Denial,  suspension,  and  revo¬ 

31-28-6. 

Inspection  of  premises. 

31-28-4. 

cation  of  permits. 
Administrative  review  of  local 
government  order. 

31-28-7. 

Penalty. 

Cross  references.  —  Regulation  of  ho¬ 
tels,  inns,  roadhouses,  and  others,  T.  43, 
C.  21. 

Administrative  rules  and  regula¬ 
tions.  —  Tourist  accommodations,  Official 


Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Human  Resources  (now  the  Department 
of  Community  Health  for  these  purposes), 
Public  Health,  Chapter  290-5-18. 


RESEARCH  REFERENCES 


ALR.  —  Validity  and  application  of  zon¬ 
ing  regulations  relating  to  mobile  home  or 
trailer  parks,  42  ALR3d  598. 

31-28-1.  “Tourist  court”  defined. 


As  used  in  this  chapter,  the  term  “tourist  court”  means: 

(1)  Any  facility  consisting  of  two  or  more  rooms  or  dwelling  units 
providing  lodging  and  other  accommodations  for  tourists  and  travel¬ 
ers  and  includes  tourist  courts,  tourist  cottages,  tourist  homes,  trailer 
parks,  trailer  courts,  motels,  motor  hotels,  hotels,  and  any  similar 
place  by  whatever  name  called;  and 

(2)  Any  facility  or  establishment  operated  in  conjunction  with  an 
establishment  described  in  paragraph  (1)  of  this  Code  section  for  the 
purpose  of  providing  food,  beverage,  laundry,  or  recreational  services. 
(Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  475,  §  1;  Code  1933,  §  88-1101, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Cobb  County  Health  Dep’t  v. 

Henson,  226  Ga.  801,  177  S.E.2d  710 
(1970). 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  20  Am.  Jur.  2d,  Cove-  C.J.S.  —  43A  C.J.S.,  Inns,  Hotels,  and 
nants,  Conditions,  and  Restrictions,  Eating  Places,  §§  1,  2. 

§§  193,  194. 

31-28-2.  Issuance  of  permits. 

It  shall  be  unlawful  for  any  person,  firm,  or  corporation  to  operate  a 
tourist  court  without  having  first  obtained  a  valid  permit  therefor.  Such 
permit  shall  be  issued  by  the  county  board  of  health  or  its  duly 
authorized  representative,  subject  to  supervision  and  direction  by  the 
Department  of  Public  Health  but,  where  the  county  board  of  health  is 
not  functioning,  the  permit  shall  be  issued  by  the  department.  A  permit 
shall  be  valid  until  suspended  or  revoked  and  shall  not  be  transferable 
with  respect  to  person  or  location.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  475, 
§  2;  Code  1933,  §  88-1102,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L. 
1996,  p.  6,  §  31;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  the  second  sentence  of  this 
Code  section. 


JUDICIAL  DECISIONS 


Applicability  of  injunction  under 
§  31-5-9.  —  In  absence  of  statutory  provi¬ 
sion  for  operation  of  motel,  whether  oper¬ 
ated  alone  or  in  conjunction  with  a  restau¬ 
rant,  while  application  for  permit  for  its 
operation  is  pending,  unlawful  operation 
is  subject  to  injunction  under  provisions  of 


Ga.  L.  1964,  p.  499,  §  1.  Cobb  County 
Health  Dep’t  v.  Henson,  226  Ga.  801,  177 
S.E.2d  710  (1970). 

Cited  in  Aldridge  v.  Georgia  Hospitality 
&  Travel  Ass’n,  251  Ga.  234,  304  S.E.2d 
708  (1983). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  53AAm.  Jur.  2d,  Mobile  ronment,  §  65  et  seq.  43A  C.J.S. ,  Inns, 
Homes  and  Trailer  Parks,  §§  5,  6.  Hotels,  and  Eating  Places,  §  6. 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 

31-28-3.  Denial,  suspension,  and  revocation  of  permits. 


The  county  boards  of  health  may  suspend  or  revoke  permits  where 
the  health,  sanitation,  and  safety  of  the  public  require  such  action. 
When,  in  the  judgment  of  such  board  or  its  duly  authorized  agents,  it  is 
necessary  and  proper  that  such  application  for  a  permit  be  denied  or 
that  a  permit  previously  granted  be  suspended  or  revoked,  the  appli¬ 
cant  or  holder  of  the  permit  shall  be  notified  thereof  in  writing  and  shall 
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be  afforded  an  opportunity  for  hearing  as  provided  in  Article  1  of 
Chapter  5  of  this  title.  In  the  event  that  such  application  is  finally 
denied  or  such  permit  finally  suspended  or  revoked,  the  applicant  or 
holder  thereof  shall  be  given  notice  in  writing,  which  notice  shall 
specifically  state  the  reasons  why  the  application  or  permit  has  been 
suspended,  revoked,  or  denied.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  475, 
§  3;  Code  1933,  §  88-1103,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L. 
2001,  p.  4,  §  31.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  20  Am.  Jur.  2d,  Cove-  C.J.S.  —  43A  C.J.S.,  Inns,  Hotels,  and 
nants,  Conditions,  and  Restrictions,  Eating  Places,  §§  6,  12. 

§§  263,  264,  278. 

31-28-4.  Administrative  review  of  local  government  order. 

Any  person  substantially  affected  by  any  final  order  of  the  county 
board  of  health  denying,  suspending,  revoking,  or  refusing  to  renew  any 
permit  provided  under  this  chapter  may  secure  review  thereof  by 
appeal  to  the  department  as  provided  in  Article  1  of  Chapter  5  of  this 
title.  (Code  1933,  §  88-1104,  enacted  by  Ga.  L.  1964,  p.  499,  §  1.) 

31-28-5.  Standards  for  health,  sanitation,  and  safety. 

(a)  The  Department  of  Public  Health  and  county  boards  of  health 
shall  have  the  power  to  adopt  and  promulgate  rules  and  regulations  to 
ensure  the  protection  of  the  public  health.  Such  rules  and  regulations 
shall  prescribe  reasonable  standards  for  health,  sanitation,  and  safety 
of  tourist  courts  with  regard  to: 

(1)  Location,  drainage,  and  maintenance  of  grounds; 

(2)  Size,  ventilation,  and  maintenance  of  sleeping  rooms,  toilet  and 
washrooms,  and  laundry  rooms,  where  provided; 

(3)  Installation  of  all  electrical  equipment  and  exposed  electrical 
wiring; 

(4)  Heating  appliances  and  equipment,  and  installation  thereof; 

(5)  Water  supply,  plumbing  fixtures  and  installations; 

(6)  Sewage  disposal; 

(7)  Garbage  and  refuse  disposal; 

(8)  Control  of  vermin; 

(9)  Accident  prevention;  and 

(10)  Spacing  of  trailer  coaches  and  lighting  of  trailer  parks. 
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31-28-7 


(b)  County  boards  of  health  are  empowered  to  adopt  and  promulgate 
supplementary  rules  and  regulations  consistent  with  those  adopted  and 
promulgated  by  the  department.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  475, 
§  5;  Code  1933,  §  88-1105,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L. 
2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  requirements  for  construction  of  buildings 
1,  2011,  substituted  “Department  of  Pub-  generally,  §  8-2-1  et  seq. 
lie  Health”  for  “Department  of  Community  Law  reviews.  —  For  article  on  the 
Health”  in  the  introductory  language  of  2011  amendment  of  this  Code  section,  see 
subsection  (a).  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Cross  references.  —  Standards  and 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  51  Am.  Jur.  2d,  Li¬ 
censes  and  Permits,  §  9  et  seq.  53A  Am. 
Jur.  2d,  Mobile  Homes  and  Trailer  Parks, 
§  3  et  seq. 

C.J.S.  —  26A  C.J.S.,  Deeds,  §  446  et 
seq.  39AC.J.S.,  Health  and  Environment, 
§  65  et  seq.  43A  C.J.S.,  Inns,  Hotels,  and 
Eating  Places,  §  7. 


ALR.  —  Regulations  concerning  loca¬ 
tion  of  laundries,  6  ALR  1597. 

Validity  of  statutory  or  municipal  regu¬ 
lations  as  to  garbage,  135  ALR  1305. 

Liability  of  hotel  or  motel  operator  for 
injury  or  death  of  guest  or  privy  resulting 
from  condition  in  plumbing  or  bathroom  of 
room  or  suite,  93  ALR3d  253. 


31-28-6.  Inspection  of  premises. 

The  Department  of  Public  Health  and  the  county  boards  of  health 
and  their  duly  authorized  agents  are  authorized  and  empowered  to 
enforce  compliance  with  this  chapter  and  the  rules  and  regulations 
adopted  and  promulgated  under  this  chapter  and,  in  connection  there¬ 
with,  to  enter  upon  and  inspect  the  premises  of  a  tourist  court  at  any 
reasonable  time  and  in  a  reasonable  manner,  as  provided  in  Article  2  of 
Chapter  5  of  this  title.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  475,  §  6;  Code 
1933,  §  88-1106,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1985,  p. 
149,  §  31;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  this  Code  section. 


31-28-7.  Penalty. 

Any  person,  firm,  or  corporation  operating  a  tourist  court  without  a 
valid  permit  shall  be  guilty  of  a  misdemeanor.  (Ga.  L.  1953,  Nov.-Dee. 
Sess.,  p.  475,  §  8;  Code  1933,  §  88-1107,  enacted  by  Ga.  L.  1964,  p.  499, 
§  1.) 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  53AAm.  Jur.  2d,  Mobile 
Homes  and  Trailer  Parks,  §§  21,  22,  31. 
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CHAPTER  29 

COMPENSATION  OF  EMPLOYEES  OF  STATE 
INSTITUTIONS  WHO  CONTRACT 
TUBERCULOSIS  OR  INFECTIOUS  HEPATITIS 


Sec. 

Sec. 

31-29-1. 

Amount  of  compensation. 

31-29-6. 

31-29-2. 

Physical  examination  required 
for  compensation  under  Code 
Section  31-29-1. 

31-29-7. 

31-29-3. 

Periodic  physical  examinations 
of  persons  receiving  compensa¬ 
tion. 

31-29-4. 

Effect  of  retirement  under 
Chapter  2  of  Title  47. 

31-29-8. 

31-29-5. 

Contributions  to  retirement 
system  where  employee  does 
not  retire. 

Rights  of  employees  under 
State  Personnel  Administra¬ 
tion. 

Rules  and  regulations  of  em¬ 
ploying  authority;  exclusion 
from  right  to  compensation  of 
employees  not  subject  to  expo¬ 
sure. 

Specific  inclusion  of  employees 
of  certain  institutions. 


Cross  references.  —  Workers’  com¬ 
pensation  generally,  T.  34,  C.  9. 

31-29-1.  Amount  of  compensation. 


Any  employee  of  any  state  institution,  agency,  or  department  charged 
with  the  care,  treatment,  or  diagnosis  of  persons  infected  with  tuber¬ 
culosis  or  infectious  hepatitis  who  contracts  tuberculosis  or  infectious 
hepatitis  while  employed  by  such  institution,  agency,  or  department 
may  be  carried  on  the  payroll  of  such  institution,  agency,  or  department 
at  one-half  of  his  total  compensation  or  $150.00  per  month,  whichever 
is  less,  for  the  duration  of  his  disability  due  to  tuberculosis  or  infectious 
hepatitis,  not  to  exceed  350  weeks.  In  the  event  of  death  of  the  employee 
while  receiving  compensation  under  this  Code  section,  such  compensa¬ 
tion  shall  immediately  cease.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  513,  §  1; 
Code  1933,  §  88-2401,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1970, 
p.  737,  §  1.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Applicability  to  employee  retiring 
before  effective  date  of  Ga.  L.  1953, 
Jan.-Feb.  Sess.,  p.  513.  —  Employee  who 
has  not  retired  under  Employee’s  Retire¬ 
ment  Act  and  who  contracted  infectious 


hepatitis  prior  to  effective  date  of  Ga.  L. 
1953,  Jan.-Feb.  Sess.,  p.  513,  §  1  et  seq., 
would  not  be  compensated  under  this  sec¬ 
tion.  1970  Op.  Att’y  Gen.  No.  U70-170  (see 
O.C.G.A.  §  31-29-1). 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  82  Am.  Jur.  2d,  Work-  C.J.S.  —  100  C.J.S.  (Rev),  Workmens 
er’s  Compensation,  §§  379  et  seq.,  405.  Compensation,  §  488. 

31-29-2.  Physical  examination  required  for  compensation  un¬ 
der  Code  Section  31-29-1. 

(a)  In  order  for  any  employee  of  any  state  institution,  agency,  or 
department  to  be  eligible  to  receive  compensation  under  Code  Section 
31-29-1,  he  shall  undergo  a  physical  examination  at  the  beginning  of  or 
during  the  course  of  his  employment,  which  examination  must  show 
that  he  is  free  of  tuberculosis  or  infectious  hepatitis  at  the  time  of 
physical  examination. 

(b)  All  physical  examinations  conducted  pursuant  to  subsection  (a)  of 
this  Code  section  shall  be  provided  free  of  charge  by  the  institution, 
agency,  or  department  employing  the  person.  (Ga.  L.  1953,  Jan. -Feb. 
Sess.,  p.  513,  §§  2,  3;  Code  1933,  §§  88-2402,  88-2403,  enacted  by  Ga. 
L.  1964,  p.  499,  §  1;  Ga.  L.  1970,  p.  737,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  29  Am.  Jur.  2d,  Evi-  Compensation,  §  330.  100A  C.J.S.  (Rev), 
dence,  §  555  et  seq.  Workmen’s  Compensation,  §§  555,  610, 

C.J.S.  —  99  C.J.S.  (Rev),  Workmen’s  631,  1036  et  seq.,  1107  et  seq.,  1155. 

31-29-3.  Periodic  physical  examinations  of  persons  receiving 
compensation. 

Any  institution,  agency,  or  department  having  employees  qualifying 
for  compensation  under  Code  Section  31-29-1  may  require  periodic 
physical  examinations  of  such  employees  to  determine  if  each  such 
employee  has  recovered  sufficiently  to  resume  his  duties  without 
danger  of  spreading  the  infection.  If  an  employee  is  found  to  have 
recovered  sufficiently,  he  must  forthwith  return  to  his  duties.  In  the 
event  of  failure  to  do  so,  he  shall  be  removed  from  the  payroll  of  the 
institution,  agency,  or  department.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  513, 
§  4;  Code  1933,  §  88-2404,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L. 
1970,  p.  737,  §  1.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  82  Am.  Jur.  2d,  Work-  tion  of  insured  in  action  for  disability  or 
men’s  Compensation,  §§  537,  538.  accident  benefits,  163  ALR  923;  5  ALR3d 

ALR.  —  Requiring  physical  examina-  929. 
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31-29-4  COMPENSATION  FOR  WORK  RELATED  DISEASES  31-29-6 
31-29-4.  Effect  of  retirement  under  Chapter  2  of  Title  47. 

If  an  employee  of  any  state  institution,  agency,  or  department  elects 
to  retire  under  the  Employees’  Retirement  System  of  Georgia,  if  eligible 
to  do  so  at  the  time  it  is  ascertained  that  he  has  contracted  tuberculosis 
or  infectious  hepatitis,  the  compensation  authorized  under  Code  Sec¬ 
tion  31-29-1  shall  not  be  paid.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  513,  §  5; 
Code  1933,  §  88-2405,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1970, 
p.  737,  §  1.) 

31-29-5.  Contributions  to  retirement  system  where  employee 
does  not  retire. 

In  the  event  the  employee  is  not  eligible  or  does  not  elect  to  retire 
under  the  Employees’  Retirement  System  of  Georgia,  if  eligible  to  do  so 
after  contracting  tuberculosis  or  infectious  hepatitis,  the  state  institu¬ 
tion,  agency,  or  department  by  which  he  is  employed  shall  continue  to 
make  contributions  to  the  Employees’  Retirement  System  of  Georgia, 
based  on  the  employee’s  total  or  reduced  compensation,  for  the  duration 
of  his  illness,  not  to  exceed  a  maximum  of  350  weeks.  The  employee  may 
elect  to  continue  his  contributions  to  the  Employees’  Retirement  Sys¬ 
tem  of  Georgia  based  on  his  total  compensation  or  on  the  reduced 
compensation  received  from  the  institution,  agency,  or  department.  The 
retirement  credits  and  benefits  of  an  employee  receiving  compensation 
under  Code  Section  31-29-1  shall  be  based  upon  the  compensation 
elected  and  contributed  on  by  the  employee.  (Ga.  L.  1953,  Jan. -Feb. 
Sess.,  p.  513,  §  6;  Code  1933,  §  88-2406,  enacted  by  Ga.  L.  1964,  p.  499, 
§  1;  Ga.  L.  1970,  p.  737,  §  1.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Code  section  inapplicable  to  one  tive  date  of  Ga.  L.  1953,  Jan. -Feb.  Sess.,  p. 
not  retired  under  Employee’s  Retire-  513,  §  1  et  seq.,  would  not  be  compen- 
mentAct.  —  Employee  not  retired  under  sated.  1970  Op.  Att’y  Gen.  No.  U70-170 
Employee’s  Retirement  Act  who  con-  (see  O.C.G.A.  Ch.  29,  T.  31). 
tracted  infectious  hepatitis  prior  to  effec- 

31-29-6.  Rights  of  employees  under  State  Personnel  Administra¬ 
tion. 

Any  employee  of  any  state  institution,  agency,  or  department  who 
qualifies  under  Code  Section  31-29-1  shall  be  given  credit  for  all  salary 
adjustments  and  the  same  eligibility  for  step  increases  to  which  he  or 
she  would  have  been  entitled  under  the  rules  of  the  State  Personnel 
Board  had  he  or  she  not  contracted  tuberculosis  or  infectious  hepatitis 
and  had  he  or  she  remained  on  the  job  full  time  in  the  same  capacity 
and  with  the  same  status  as  he  or  she  had  previously  attained.  (Ga.  L. 
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1953,  Jan.-Feb.  Sess.,  p.  513,  §  7;  Code  1933,  §  88-2407,  enacted  by  Ga. 
L.  1964,  p.  499,  §  1;  Ga.  L.  1970,  p.  737,  §  1;  Ga.  L.  2009,  p.  745,  §  2/SB 
97;  Ga.  L.  2012,  p.  446,  §  2-42/HB  642.) 


The  2012  amendment,  effective  July 
1,  2012,  inserted  “or  she”  throughout  this 
Code  section  and  substituted  “under  the 
rules  of  the  State  Personnel  Board”  for 
“under  the  State  Personnel  Administra¬ 
tion”  in  the  middle. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  446, 
§  3-1/HB  642,  not  codified  by  the  General 
Assembly,  provides  that:  “Personnel, 
equipment,  and  facilities  that  were  as¬ 
signed  to  the  State  Personnel  Administra¬ 


tion  as  of  June  30,  2012,  shall  be  trans¬ 
ferred  to  the  Department  of 
Administrative  Services  on  the  effective 
date  of  this  Act.”  This  Act  became  effective 
July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 


31-29-7.  Rules  and  regulations  of  employing  authority;  exclu¬ 
sion  from  right  to  compensation  of  employees  not  sub¬ 
ject  to  exposure. 


The  superintendent  or  director  having  the  legal  authority  to  appoint 
employees  of  any  state  institution,  agency,  or  department  affected  by 
Code  Section  31-29-1  is  authorized  to  adopt  and  promulgate  rules  and 
regulations  not  inconsistent  with  Code  Sections  31-29-1  through 
31-29-6,  to  effectuate  and  carry  out  the  intent  and  purpose  of  this 
chapter.  Such  superintendent  or  director  may  exclude  from  the  cover¬ 
age  of  Code  Section  31-29-1  the  employees  of  divisions  or  units  of  the 
institution,  agency,  or  department  who,  in  the  opinion  of  the  superin¬ 
tendent  or  director,  have  no  occupational  exposure  to  tuberculosis  or 
infectious  hepatitis.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  513,  §  9;  Code 
1933,  §  88-2409,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1970,  p. 
737,  §  1.) 

31-29-8.  Specific  inclusion  of  employees  of  certain  institutions. 

It  is  declared  to  be  the  specific  intent  of  Code  Section  31-29-1  that  the 
employees  of  the  Central  State  Hospital,  Northwest  Georgia  Regional 
Hospital,  and  Reidsville  State  Prison  be  covered  by  Code  Sections 
31-29-1  through  31-29-7.  This  Code  section  shall  not  be  construed  to 
exclude  the  employees  of  any  other  state  institution,  agency,  or  depart¬ 
ment  charged  with  the  care,  treatment,  or  diagnosis  of  persons  infected 
with  tuberculosis  or  infectious  hepatitis  who  are  subject  to  occupational 
exposure  to  tuberculosis  or  infectious  hepatitis.  (Ga.  L.  1953,  Jan.-Feb. 
Sess.,  p.  513,  §  10;  Code  1933,  §  88-2410,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Ga.  L.  1970,  p.  737,  §  1.) 
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VETERANS  EXPOSED  TO  AGENT  ORANGE 


31-30-1 


CHAPTER  30 

REPORTS  ON  VETERANS  EXPOSED  TO  AGENT 

ORANGE 


Sec. 

31-30-1. 

31-30-2. 

31-30-3. 


31-30-4. 


31-30-5. 


(For  effective  date,  see  note.) 
Definitions. 

(For  effective  date,  see  note.) 
Submission  of  report  to  depart¬ 
ment. 

(For  effective  date,  see  note.) 
Report  by  department  of  infor¬ 
mation  submitted  under  chap¬ 
ter;  conduct  of  epidemiological 
studies  by  department. 

(For  effective  date,  see  note.) 
Disclosure  of  identity  of  subject 
of  report;  statistics  as  public 
information. 

(For  effective  date,  see  note.) 
Immunity  of  physician  or  hos¬ 
pital  providing  required  infor¬ 
mation. 


Sec. 

31-30-6.  (For  effective  date,  see  note) 
Actions  for  release  of  informa¬ 
tion  and  individual  medical  re¬ 
cords. 

31-30-7.  (For  effective  date,  see  note.) 

Referral  of  veterans  for  medi¬ 
cal  and  financial  assistance; 
screening  services  to  ascertain 
physical  damage  from  expo¬ 
sure. 

31-30-8.  (For  effective  date,  see  note.) 

Discontinuance  of  referral  and 
screening  programs  performed 
by  federal  government. 

31-30-9.  (For  effective  date,  see  note.) 
When  chapter  effective. 


Delayed  effective  date.  —  Code  Sec¬ 
tion  31-30-9  provides  that  this  chapter 
shall  become  effective  when  and  to  the 
extent  that  funds  are  appropriated  and 
available  to  the  Department  of  Human 
Resources  (now  Department  of  Commu¬ 
nity  Health)  under  an  appropriation 
which  specifically  refers  to  this  chapter 
and  provides  that  it  is  intended  for  the 


implementation  of  this  chapter.  Funds 
were  not  appropriated  at  the  1983,  1984, 
1985,  1986,  1987,  1988,  1989,  1990,  1991, 
1992,  1993,  1994,  1995,  1996,  1997,  1998, 
1999,  2000,  2001,  2002,  2003,  2004,  2005, 
2006,  2007,  2008,  2009,  2010,  2011,  or 
2012  sessions  of  the  General  Assembly. 

Cross  references.  —  Veterans  affairs, 
T.  38,  C.  4. 


31-30-1.  (For  effective  date,  see  note.)  Definitions. 


As  used  in  this  chapter,  the  term: 

(1)  “Agent  Orange”  means  the  herbicide  composed  primarily  of 
trichlorophenoxyacetic  acid  and  dichlorophenoxyacetic  acid. 

(2)  “Veteran”  means  a  person  who  was  a  resident  of  this  state  at 
the  time  of  his  induction  into  the  armed  forces  of  the  United  States  of 
America  or  was  a  resident  of  this  state  on  or  after  November  1,  1982, 
and  who  served  in  Vietnam,  Cambodia,  or  Laos  during  the  Vietnam 
Conflict.  (Code  1981,  §  31-30-1,  enacted  by  Ga.  L.  1982,  p.  2321,  §  1.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  chapter. 
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31-30-3 


31-30-2.  (For  effective  date,  see  note.)  Submission  of  report  to 
department. 

(a)  A  physician  who  has  primary  responsibility  for  treating  a  veteran 
who  believes  he  may  have  been  exposed  to  chemical  defoliants  or 
herbicides  or  other  causative  agents,  including  but  not  limited  to  Agent 
Orange,  while  serving  in  the  armed  forces  of  the  United  States  shall,  at 
the  request  of  the  veteran,  submit  a  report  to  the  department  on  a  form 
provided  by  the  department.  If  there  is  no  physician  having  primary 
responsibility  for  treating  the  veteran,  the  hospital  treating  the  veteran 
shall,  at  the  request  of  the  veteran,  submit  the  report  to  the  depart¬ 
ment. 

(b)  The  form  provided  by  the  department  to  the  physician  shall 
request  the  following  information: 

(1)  Symptoms  of  the  veteran  which  may  be  related  to  exposure  to 

a  chemical  defoliant  or  herbicide  or  other  causative  agent,  including 

Agent  Orange; 

(2)  Diagnosis  of  the  veteran;  and 

(3)  Methods  of  treatment  prescribed. 

(c)  The  department  may  require  the  veteran  to  provide  such  other 
information  as  determined  by  the  commissioner.  (Code  1981,  §  31-30-2, 
enacted  by  Ga.  L.  1982,  p.  2321,  §  1.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  chapter. 

31-30-3.  (For  effective  date,  see  note.)  Report  by  department  of 
information  submitted  under  chapter;  conduct  of  epi¬ 
demiological  studies  by  department. 

(a)  The  department,  in  consultation  and  cooperation  with  a  board 
certified  medical  toxicologist,  shall  compile  and  evaluate  information 
submitted  under  this  chapter  into  a  report  to  be  distributed  annually  to 
members  of  the  General  Assembly  and  to  the  United  States  Depart¬ 
ment  of  Veterans  Affairs  and  the  Georgia  Department  of  Veterans 
Service.  The  report  shall  contain  current  research  findings  on  the 
effects  of  exposure  to  chemical  defoliants  or  herbicides  or  other  caus¬ 
ative  agents,  including  Agent  Orange,  and  statistical  information 
compiled  from  reports  submitted  by  physicians  or  hospitals. 

(b)  The  department,  in  consultation  and  cooperation  with  a  board 
certified  medical  toxicologist,  shall  conduct  epidemiological  studies  on 
veterans  who  have  cancer  or  other  medical  problems  associated  with 
exposure  to  a  chemical  defoliant  or  herbicide  or  any  other  causative 
agent,  including  Agent  Orange,  or  who  have  children  born  with  birth 
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defects  after  the  veterans’  suspected  exposure  to  a  chemical  defoliant  or 
herbicide  or  any  other  causative  agent,  including  Agent  Orange.  The 
department  must  obtain  consent  from  each  veteran  to  be  studied  under 
this  subsection.  The  department  shall  compile  and  evaluate  informa¬ 
tion  obtained  from  these  studies  into  a  report  to  be  distributed  as 
provided  by  subsection  (a)  of  this  Code  section.  (Code  1981,  §  31-30-3, 
enacted  by  Ga.  L.  1982,  p.  2321,  §  1;  Ga.  L.  1990,  p.  45,  §  1.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  chapter. 

31-30-4.  (For  effective  date,  see  note.)  Disclosure  of  identity  of 
subject  of  report;  statistics  as  public  information. 

The  identity  of  a  veteran  about  whom  a  report  has  been  made  under 
Code  Section  31-30-2  or  31-30-3  may  not  be  disclosed  unless  the  veteran 
consents  to  the  disclosure.  Statistical  information  collected  under  this 
chapter  is  public  information.  (Code  1981,  §  31-30-4,  enacted  by  Ga.  L. 
1982,  p.  2321,  §  1.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  chapter. 

31-30-5.  (For  effective  date,  see  note.)  Immunity  of  physician  or 
hospital  providing  required  information. 

A  physician  or  a  hospital  subject  to  this  chapter  who  complies  with 
this  chapter  may  not  be  held  civilly  or  criminally  liable  for  providing  the 
information  required  by  this  chapter.  (Code  1981,  §  31-30-5,  enacted  by 
Ga.  L.  1982,  p.  2321,  §  1.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  chapter. 

31-30-6.  (For  effective  date,  see  note)  Actions  for  release  of 
information  and  individual  medical  records. 

The  Attorney  General  may  represent  a  class  of  individuals  composed 
of  veterans  who  may  have  been  injured  because  of  contact  with 
chemical  defoliants  or  herbicides  or  other  causative  agents,  including 
Agent  Orange,  in  an  action  for  release  of  information  relating  to 
exposure  to  such  chemicals  during  military  service  and  for  release  of 
individual  medical  records.  (Code  1981,  §  31-30-6,  enacted  by  Ga.  L. 
1982,  p.  2321,  §  1.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  chapter. 
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31-30-7.  (For  effective  date,  see  note.)  Referral  of  veterans  for 
medical  and  financial  assistance;  screening  services  to 
ascertain  physical  damage  from  exposure. 

(a)  The  department  and  the  health  science  centers  and  other  medical 
facilities  of  the  University  System  of  Georgia  shall  institute  a  cooper¬ 
ative  program  to: 

(1)  Refer  veterans  to  appropriate  state  and  federal  agencies  for  the 
purpose  of  filing  claims  to  remedy  medical  and  financial  problems 
caused  by  the  veterans’  exposure  to  chemical  defoliants  or  herbicides 
or  other  causative  agents,  including  Agent  Orange;  and 

(2)  Provide  veterans  with  fat  tissue  biopsies,  genetic  counseling, 
and  genetic  screening  to  determine  if  the  veteran  has  suffered 
physical  damage  as  a  result  of  substantial  exposure  to  chemical 
defoliants  or  herbicides  or  other  causative  agents,  including  Agent 
Orange. 

(b)  The  commissioner  shall  adopt  rules  necessary  to  the  administra¬ 
tion  of  the  programs  authorized  by  this  Code  section.  (Code  1981, 
§  31-30-7,  enacted  by  Ga.  L.  1982,  p.  2321,  §  1.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  chapter. 

31-30-8.  (For  effective  date,  see  note.)  Discontinuance  of  refer¬ 
ral  and  screening  programs  performed  by  federal  gov¬ 
ernment. 

0 

If  the  commissioner  determines  that  an  agency  of  the  federal  govern¬ 
ment  is  performing  the  referral  and  screening  functions  required  by 
Code  Section  31-30-7,  the  commissioner  may  discontinue  any  program 
required  by  this  chapter  or  any  duty  required  of  a  physician  or  hospital 
under  this  chapter.  (Code  1981,  §  31-30-8,  enacted  by  Ga.  L.  1982,  p. 
2321,  §  1.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  chapter. 

31-30-9.  (For  effective  date,  see  note.)  When  chapter  effective. 

This  chapter  shall  become  effective  when  and  to  the  extent  that  funds 
are  appropriated  and  available  to  the  Department  of  Public  Health 
under  an  appropriation  which  specifically  refers  to  this  chapter  and 
provides  that  it  is  intended  for  the  implementation  of  this  chapter. 
(Code  1981,  §  31-30-9,  enacted  by  Ga.  L.  1982,  p.  2321,  §  1;  Ga.  L. 
2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 
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The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  this  Code  section. 

Editor’s  notes.  —  For  information  as 
to  the  effective  date  of  this  Code  section, 


see  the  delayed  effective  date  note  at  the 
beginning  of  this  chapter. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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CHAPTER  31 

BOXING  MATCH  LICENSES 


Sec. 

31-31-1  through  31-31-6  [Repealed]. 

31-31-1  through  31-31-6. 

Reserved.  Repealed  by  Ga.  L.  1998,  p.  1052,  §  1,  effective  July  1, 
1998. 


Editor’s  notes.  —  This  chapter  was 
based  on  Code  1981,  §  31-31-1,  enacted  by 
Ga.  L.  1983,  p.  941,  §  1;  Ga.  L.  1984,  p. 
1223,  §  1;  Ga.  L.  1987,  p.  480,  §  1;  Code 
1981,  §  31-31-2,  enacted  by  Ga.  L.  1983, 
p.  941,  §  1;  Ga.  L.  1984,  p.  1223,  §§  2,  3; 
Ga.  L.  1995,  p.  671,  §  1;  Code  1981, 
§  31-31-3,  enacted  by  Ga.  L.  1983,  p.  941, 
§  1;  Ga.  L.  1984,  p.  1223,  §  4;  Code  1981, 
§  31-31-4,  enacted  by  Ga.  L.  1983,  p.  941, 
§  1;  Ga.  L.  1984,  p.  1223,  §  5;  Code  1981, 
§  31-31-4.1,  enacted  by  Ga.  L.  1984,  p. 
1223,  §  6;  Ga.  L.  1986,  p.  674,  §  1;  Code 
1981,  §  31-31-4.2,  enacted  by  Ga.  L.  1984, 
p.  1223,  §  6;  Code  1981,  §  31-31-4.3,  en¬ 
acted  by  Ga.  L.  1984,  p.  1223,  §  6;  Ga.  L. 
1996,  p.  6,  §  31;  Code  1981,  §  31-31-5, 
enacted  by  Ga.  L.  1983,  p.  941,  §  1;  Ga.  L. 


1984,  p.  1223,  §  7;  Code  1981,  §  31-31-6, 
enacted  by  Ga.  L.  1983,  p.  941,  §  1;  Ga.  L. 
1984,  p.  1223,  §  8;  Code  1981,  §  31-31-7, 
enacted  by  Ga.  L.  1986,  p.  674,  §  2;  Ga.  L. 
1989,  p.  840,  §  1;  Ga.  L.  1995,  p.  671,  §  2. 

This  chapter  was  repealed  by  Ga.  L. 
1998,  p.  1052,  §  1,  effective  July  1,  1998. 
Ga.  L.  1998,  p.  1052,  §  3,  not  codified  by 
the  General  Assembly,  provides:  “This  Act 
shall  become  effective  only  upon  the  ex¬ 
press  appropriation  of  funds  by  the  Gen¬ 
eral  Assembly  to  carry  out  the  purposes  of 
this  Act.”  Funding  was  appropriated  effec¬ 
tive  July  1,  1998.  For  present  provisions 
relating  to  the  Georgia  Athletic  and  En¬ 
tertainment  Commission,  see  Chapter  4B 
of  Title  43. 
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CHAPTER  32 


ADVANCE  DIRECTIVES  FOR  HEALTH  CARE 


Sec. 

31-32-1. 

31-32-2. 

31-32-3. 


31-32-4. 

31-32-5. 


31-32-6. 


31-32-7. 


31-32-8. 


31-32-9. 


Short  title. 

Definitions. 

Savings  clause  for  existing  liv¬ 
ing  wills  and  durable  powers  of 
attorney  for  health  care. 

Form. 

Execution;  use  of  form  or  other 
forms;  witnesses;  copies; 
amendment. 

Revocation;  declarant’s  mar¬ 
riage  or  appointment  of  a 
guardian. 

Duties  and  responsibilities  of 
health  care  agents. 

Duties  and  responsibilities  of 
health  care  providers. 
Conditions  precedent  to  carry- 


Sec. 


31-32-10. 


31-32-11. 


31-32-12. 


31-32-13. 


31-32-14. 


ing  out  health  care  treatment 
preferences;  physician’s  failure 
to  comply  with  treatment  pref¬ 
erences. 

Immunity  from  liability  or  dis¬ 
ciplinary  action. 

Advance  directive  for  health 
care’s  relationship  to  criminal 
and  insurance  laws. 

Restriction  on  requiring  and 
preparing  advance  directives 
for  health  care. 

Penalties  and  legal  sanctions 
for  violations. 

Effect  of  chapter  on  other  legal 
rights  and  duties. 


Cross  references.  —  Durable  power  of 
attorney  for  health  care,  T.  31,  C.  36. 
Cardiopulmonary  resuscitation,  T.  31,  C. 
39.  Impact  of  anatomical  gift  on  an  ad¬ 
vance  directive  for  health  care, 
§  44-5-159. 

Editor’s  notes.  —  Chapter  32  was 
added  to  Title  31  by  both  Ga.  L.  1984,  p. 
1477,  §  1,  and  by  Ga.  L.  1984,  p.  1680, 
§  1.  The  former  was  set  out  as  former 
Chapter  32  and  the  latter  was  redesig¬ 
nated  as  Chapter  33  by  Ga.  L.  1985,  p. 
149,  §  31. 

Ga.  L.  2007,  p.  133,  §  2/HB  24,  effective 
July  1,  2007,  repealed  the  Code  sections 
formerly  codified  at  this  chapter  and  at 
Chapter  36  of  this  title  and  enacted  the 
current  chapter.  The  former  chapter  con¬ 
sisted  of  Code  Sections  31-32-1  through 
31-32-12,  relating  to  living  wills,  and  was 
based  on  Ga.  L.  1984,  p.  1477,  §  1  and  Ga. 
L.  1985,  p.  455,  §  1;  Ga.  L.  1986,  p.  445, 
§§  1,  2;  Ga.  L.  1987,  p.  322,  §  1;  Ga.  L. 
1989,  p.  1182,  §  1,  2;  Ga.  L.  1991,  p.  94, 
§  31;  Ga.  L.  1992,  p.  1926,  §§  1-7;  Ga.  L. 
1993,  p.  91,  §  31. 

Ga.  L.  2007,  p.  133,  §  1/HB  24,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “(a)  The  General  Assembly  has 


long  recognized  the  right  of  the  individual 
to  control  all  aspects  of  his  or  her  personal 
care  and  medical  treatment,  including  the 
right  to  insist  upon  medical  treatment, 
decline  medical  treatment,  or  direct  that 
medical  treatment  be  withdrawn.  In  order 
to  secure  these  rights,  the  General  Assem¬ 
bly  has  adopted  and  amended  statutes 
recognizing  the  living  will  and  health  care 
agency  and  provided  statutory  forms  for 
both  documents. 

“(b)  The  General  Assembly  has  deter¬ 
mined  that  the  statutory  forms  for  the 
living  will  and  durable  power  of  attorney 
for  health  care  are  confusing  and  inconsis¬ 
tent  and  that  the  statutes  providing  for 
the  living  will  and  health  care  agency 
contain  conflicting  concepts,  inconsistent 
and  out-of-date  terminology,  and  confus¬ 
ing  and  inconsistent  requirements  for  ex¬ 
ecution.  In  addition,  there  is  a  commend¬ 
able  trend  among  the  states  to  combine 
the  concepts  of  the  living  will  and  health 
care  agency  into  a  single  legal  document. 

“(c)  The  General  Assembly  recognizes 
that  a  significant  number  of  individuals 
representing  the  academic,  medical,  legis¬ 
lative,  and  legal  communities,  state  offi¬ 
cials,  ethics  scholars,  and  advocacy  groups 


759 


T.31,  C.32 


HEALTH 


T.31,  C.32 


worked  together  to  develop  the  advance 
directive  for  health  care  contained  in  this 
Act,  and  the  collective  intent  was  to  create 
a  form  that  uses  understandable  and  ev¬ 
eryday  language  in  order  to  encourage 
more  citizens  of  this  state  to  execute  ad¬ 
vance  directives  for  health  care. 

“(d)  The  General  Assembly  finds  that 
the  clear  expression  of  an  individual’s 
decisions  regarding  health  care,  whether 
made  by  the  individual  or  an  agent  ap¬ 
pointed  by  the  individual,  is  of  critical 
importance  not  only  to  citizens  but  also  to 
the  health  care  and  legal  communities, 
third  parties,  and  families.  In  furtherance 
of  these  purposes,  the  General  Assembly 
enacts  a  new  Chapter  32  of  Title  31, 
setting  forth  general  principles  governing 
the  expression  of  decisions  regarding 
health  care  and  the  appointment  of  a 
health  care  agent,  as  well  as  a  form  of 
advance  directive  for  health  care.” 

Law  reviews.  —  For  article,  “The 
‘Right  to  Die’  in  Georgia,”  see  20  Ga.  St. 
B.J.  68  (1983).  For  article,  “The  Georgia 
Living  Will,”  see  21  Ga.  St.  B.J.  15  (1984). 
For  article,  “An  Overview  of  Georgia’s 
Living  Will  Legislation,”  see  36  Mercer  L. 
Rev.  45  (1984).  For  annual  survey  on  wills, 
trusts,  and  administration  of  estates,  see 
36  Mercer  L.  Rev.  375  (1984).  For  article, 


“Right  to  Die  Legislation:  The  Effect  on 
Physicians’  Liability,”  see  39  Mercer  L. 
Rev.  517  (1988).  For  article,  “If  Nancy 
Cruzan  Had  Lived  in  Georgia:  A  Summary 
of  Georgia  Law  Regarding  the  Right  to 
Die,”  see  27  Ga.  St.  B.J.  194  (1991).  For 
article,  “Experimenting  with  the  ‘Right  to 
Die’  in  the  Laboratory  of  the  States,”  see 
25  Ga.  L.  Rev.  1253  (1991).  For  article, 
“Medical  Decision-Making  in  Georgia,” 
see  10  Ga.  St.  B.J.  50  (2005).  For  article, 
“Are  There  Checks  and  Balances  on  Ter¬ 
minating  the  Lives  of  Children  with  Dis¬ 
abilities?  Should  There  Be?,”  see  25  Ga. 
St.  U.L.  Rev.  959  (2009). 

For  note,  “Amendments  to  the  Living 
Will  Statute:  Two  Down  and  One  to  Go,” 
see  23  Ga.  St.  B.J.  99  (1987).  For  note, 
“Incubating  for  the  State:  The  Precarious 
Autonomy  of  Persistently  Vegetative  and 
Brain-Dead  Pregnant  Women,”  22  Ga.  L. 
Rev.  1103  (1988).  For  note,  “Determining 
Patient  Competency  in  Treatment  Refusal 
Cases,”  see  24  Ga.  L.  Rev.  733  (1990). 

For  comment,  “The  Expense  of  Expand¬ 
ing  the  Right  to  Die:  A  Trilogy,”  see  5  Ga. 
St.  U.L.  Rev.  117  (1988).  For  comment, 
“Living  Will  Statutes  in  Light  of  Cruzan  v. 
Director,  Missouri  Department  of  Health: 
Ensuring  that  a  Patient’s  Wishes  Will 
Prevail,”  see  40  Emory  L.J.  1305  (1991). 


JUDICIAL  DECISIONS 


Applicability  to  patients  who  have 
“terminal  conditions.”  —  Living  Will 
Act,  O.C.G.A.  §  31-32-1,  applies  to  pa¬ 
tients  who  have  “terminal  conditions”  and 
who  wish  to  exercise  the  patients’  rights  to 


refuse  medical  treatment  by  the  with¬ 
drawal  of  life-sustaining  procedures. 
State  v.  McAfee,  259  Ga.  579,  385  S.E.2d 
651  (1989). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  22A Am.  Jur.  2d,  Death, 
§  547  et  seq. 

Am.  Jur.  Proof  of  Facts.  —  Time  of 
Death  —  Medicolegal  Considerations,  16 
POF2d  87. 

Proof  of  Basis  for  Refusal  or  Discontin¬ 
uance  of  Life-Sustaining  Treatment  on 
Behalf  of  Incapacitated  Person,  40  POF3d 
287. 

ALR.  —  Judicial  power  to  order  discon¬ 


tinuance  of  life-sustaining  treatment,  48 
ALR4th  67. 

Living  wills:  validity,  construction,  and 
effect,  49  ALR4th  812. 

Tortious  maintenance  or  removal  of  life 
supports,  58  ALR4th  222. 

Propriety  of,  and  liability  related  to, 
issuance  or  enforcement  of  do  not  resusci¬ 
tate  orders,  46  ALR5th  793. 


760 


31-32-1 


ADVANCE  DIRECTIVES  FOR  HEALTH  CARE 


31-32-2 


31-32-1.  Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  “Georgia 
Advance  Directive  for  Health  Care  Act.”  (Code  1981,  §  31-32-1,  enacted 
by  Ga.  L.  2007,  p.  133,  §  2/HB  24.) 

Law  reviews.  —  For  survey  article  on  administration,  see  60  Mercer  L.  Rev.  417 
wills,  trusts,  guardianships,  and  fiduciary  (2008). 

RESEARCH  REFERENCES 
C.J.S.  —  41  C.J.S.,  Hospitals,  §  42. 

31-32-2.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Advance  directive  for  health  care”  means  a  written  document 
voluntarily  executed  by  a  declarant  in  accordance  with  the  require¬ 
ments  of  Code  Section  31-32-5. 

(2)  “Attending  physician”  means  the  physician  who  has  primary 
responsibility  at  the  time  of  reference  for  the  treatment  and  care  of 
the  declarant. 

(3)  “Declarant”  means  a  person  who  has  executed  an  advance 
directive  for  health  care  authorized  by  this  chapter. 

(4)  “Durable  power  of  attorney  for  health  care”  means  a  written 
document  voluntarily  executed  by  an  individual  creating  a  health 
care  agency  in  accordance  with  Chapter  36  of  this  title,  as  such 
chapter  existed  on  and  before  June  30,  2007. 

(5)  “Health  care”  means  any  care,  treatment,  service,  or  procedure 
to  maintain,  diagnose,  treat,  or  provide  for  a  declarant’s  physical  or 
mental  health  or  personal  care. 

(6)  “Health  care  agent”  means  a  person  appointed  by  a  declarant  to 
act  for  and  on  behalf  of  the  declarant  to  make  decisions  related  to 
consent,  refusal,  or  withdrawal  of  any  type  of  health  care  and 
decisions  related  to  autopsy,  anatomical  gifts,  and  final  disposition  of 
a  declarant’s  body  when  a  declarant  is  unable  or  chooses  not  to  make 
health  care  decisions  for  himself  or  herself.  The  term  “health  care 
agent”  shall  include  any  back-up  or  successor  agent  appointed  by  the 
declarant. 

(7)  “Health  care  facility”  means  a  hospital,  skilled  nursing  facility, 
hospice,  institution,  home,  residential  or  nursing  facility,  treatment 
facility,  and  any  other  facility  or  service  which  has  a  valid  permit  or 
provisional  permit  issued  under  Chapter  7  of  this  title  or  which  is 
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licensed,  accredited,  or  approved  under  the  laws  of  any  state,  and 
includes  hospitals  operated  by  the  United  States  government  or  by 
any  state  or  subdivision  thereof. 

(8)  “Health  care  provider”  means  the  attending  physician  and  any 
other  person  administering  health  care  to  the  declarant  at  the  time  of 
reference  who  is  licensed,  certified,  or  otherwise  authorized  or  per¬ 
mitted  by  law  to  administer  health  care  in  the  ordinary  course  of 
business  or  the  practice  of  a  profession,  including  any  person  em¬ 
ployed  by  or  acting  for  any  such  authorized  person. 

(9)  “Life-sustaining  procedures”  means  medications,  machines,  or 
other  medical  procedures  or  interventions  which,  when  applied  to  a 
declarant  in  a  terminal  condition  or  in  a  state  of  permanent  uncon¬ 
sciousness,  could  in  reasonable  medical  judgment  keep  the  declarant 
alive  but  cannot  cure  the  declarant  and  where,  in  the  judgment  of  the 
attending  physician  and  a  second  physician,  death  will  occur  without 
such  procedures  or  interventions.  The  term  “life-sustaining  proce¬ 
dures”  shall  not  include  the  provision  of  nourishment  or  hydration 
but  a  declarant  may  direct  the  withholding  or  withdrawal  of  the 
provision  of  nourishment  or  hydration  in  an  advance  directive  for 
health  care.  The  term  “life-sustaining  procedures”  shall  not  include 
the  administration  of  medication  to  alleviate  pain  or  the  performance 
of  any  medical  procedure  deemed  necessary  to  alleviate  pain. 

(10)  “Living  will”  means  a  written  document  voluntarily  executed 
by  an  individual  directing  the  withholding  or  withdrawal  of 
life-sustaining  procedures  when  an  individual  is  in  a  terminal  con¬ 
dition,  coma,  or  persistent  vegetative  state  in  accordance  with  this 
chapter,  as  such  chapter  existed  on  and  before  June  30,  2007. 

(11)  “Physician”  means  a  person  lawfully  licensed  in  this  state  to 
practice  medicine  and  surgery  pursuant  to  Article  2  of  Chapter  34  of 
Title  43;  and  if  the  declarant  is  receiving  health  care  in  another  state, 
a  person  lawfully  licensed  in  such  state. 

(12)  “Provision  of  nourishment  or  hydration”  means  the  provision 
of  nutrition  or  fluids  by  tube  or  other  medical  means. 

(13)  “State  of  permanent  unconsciousness”  means  an  incurable  or 
irreversible  condition  in  which  the  declarant  is  not  aware  of  himself 
or  herself  or  his  or  her  environment  and  in  which  the  declarant  is 
showing  no  behavioral  response  to  his  or  her  environment. 

(14)  “Terminal  condition”  means  an  incurable  or  irreversible  con¬ 
dition  which  would  result  in  the  declarant’s  death  in  a  relatively 
short  period  of  time.  (Code  1981,  §  31-32-2,  enacted  by  Ga.  L.  2007, 
p.  133,  §  2/HB  24.) 


762 


31-32-3 


ADVANCE  DIRECTIVES  FOR  HEALTH  CARE 


31-32-4 


31-32-3.  Savings  clause  for  existing  living  wills  and  durable 
powers  of  attorney  for  health  care. 


The  provisions  of  this  chapter  shall  not  apply  to,  affect,  or  invalidate 
a  living  will  or  durable  power  of  attorney  for  health  care  executed  prior 
to  July  1,  2007,  to  which  the  provisions  of  former  Chapter  32  or  Chapter 
36  of  this  title  shall  continue  to  apply,  nor  shall  it  affect  any  claim,  right, 
or  remedy  that  accrued  prior  to  July  1,  2007.  (Code  1981,  §  31-32-3, 
enacted  by  Ga.  L.  2007,  p.  133,  §  2/HB  24.) 


31-32-4.  Form. 

“GEORGIA  ADVANCE  DIRECTIVE  FOR  HEALTH  CARE 


By: 


Date  of  Birth: 


(Print  Name) 


(Month/Day/ 

Year) 


This  advance  directive  for  health  care  has  four  parts: 


PART  ONE 


PART  TWO 


PART  THREE 


HEALTH  CARE  AGENT.  This  part  allows  you  to 
choose  someone  to  make  health  care  decisions  for 
you  when  you  cannot  (or  do  not  want  to)  make 
health  care  decisions  for  yourself  The  person  you 
choose  is  called  a  health  care  agent.  You  may  also 
have  your  health  care  agent  make  decisions  for 
you  after  your  death  with  respect  to  an  autopsy, 
organ  donation,  body  donation,  and  final  disposi¬ 
tion  of  your  body.  You  should  talk  to  your  health 
care  agent  about  this  important  role. 

TREATMENT  PREFERENCES.  This  part  allows 
you  to  state  your  treatment  preferences  if  you  have 
a  terminal  condition  or  if  you  are  in  a  state  of 
permanent  unconsciousness.  PART  TWO  will  be¬ 
come  effective  only  if  you  are  unable  to  communi¬ 
cate  your  treatment  preferences.  Reasonable  and 
appropriate  efforts  will  be  made  to  communicate 
with  you  about  your  treatment  preferences  before 
PART  TWO  becomes  effective.  You  should  talk  to 
your  family  and  others  close  to  you  about  your 
treatment  preferences. 

GUARDIANSHIP.  This  part  allows  you  to  nomi¬ 
nate  a  person  to  be  your  guardian  should  one  ever 
be  needed. 


PART  FOUR 


EFFECTIVENESS  AND  SIGNATURES.  This 
part  requires  your  signature  and  the  signatures  of 
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two  witnesses .  You  must  complete  PART  FOUR  if 
you  have  filled  out  any  other  part  of  this  form. 

You  may  fill  out  any  or  all  of  the  first  three  parts  listed  above.  You  must 
fill  out  PART  FOUR  of  this  form  in  order  for  this  form  to  be  effective. 

You  should  give  a  copy  of  this  completed  form  to  people  who  might  need 
it,  such  as  your  health  care  agent,  your  family,  and  your  physician.  Keep 
a  copy  of  this  completed  form  at  home  in  a  place  where  it  can  easily  be 
found  if  it  is  needed.  Review  this  completed  form  periodically  to  make 
sure  it  still  reflects  your  preferences.  If  your  preferences  change,  complete 
a  new  advance  directive  for  health  care. 

Using  this  form  of  advance  directive  for  health  care  is  completely 
optional.  Other  forms  of  advance  directives  for  health  care  may  be  used 
in  Georgia. 

You  may  revoke  this  completed  form  at  any  time.  This  completed  form 
will  replace  any  advance  directive  for  health  care,  durable  power  of 
attorney  for  health  care,  health  care  proxy,  or  living  will  that  you  have 
completed  before  completing  this  form. 


PART  ONE:  HEALTH  CARE  AGENT 


[PART  ONE  will  be  effective  even  if  PART  TWO  is  not  completed.  A 
physician  or  health  care  provider  who  is  directly  involved  in  your  health 
care  may  not  serve  as  your  health  care  agent.  If  you  are  married,  a  future 
divorce  or  annulment  of  your  marriage  will  revoke  the  selection  of  your 
current  spouse  as  your  health  care  agent.  If  you  are  not  married,  a  future 
marriage  will  revoke  the  selection  of  your  health  care  agent  unless  the 
person  you  selected  as  your  health  care  agent  is  your  new  spouse.] 

(1)  Health  Care  Agent 

I  select  the  following  person  as  my  health  care  agent  to  make  health 
care  decisions  for  me: 

Name: _ _ 

Address: _ 

Telephone  Numbers: _ 1 _ 

(Home,  Work,  and  Mobile) 

(2)  Back-up  Health  Care  Agent 

[This  section  is  optional .  PART  ONE  will  be  effective  even  if  this 
section  is  left  blank.] 

If  my  health  care  agent  cannot  be  contacted  in  a  reasonable  time 
period  and  cannot  be  located  with  reasonable  efforts  or  for  any  reason 
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my  health  care  agent  is  unavailable  or  unable  or  unwilling  to  act  as 
my  health  care  agent,  then  I  select  the  following,  each  to  act 
successively  in  the  order  named,  as  my  back-up  health  care  agent(s): 

Name: _ 

Address: _ 

Telephone  Numbers: _ - 

(Home,  Work,  and  Mobile) 

Name: _ 

Address: _ 

Telephone  Numbers: _ 

(Home,  Work,  and  Mobile) 

(3)  General  Powers  of  Health  Care  Agent 

My  health  care  agent  will  make  health  care  decisions  for  me  when  I 
am  unable  to  communicate  my  health  care  decisions  or  I  choose  to 
have  my  health  care  agent  communicate  my  health  care  decisions. 

My  health  care  agent  will  have  the  same  authority  to  make  any 
health  care  decision  that  I  could  make.  My  health  care  agent’s 
authority  includes,  for  example,  the  power  to: 

•  Admit  me  to  or  discharge  me  from  any  hospital,  skilled  nursing 
facility,  hospice,  or  other  health  care  facility  or  service; 

•  Request,  consent  to,  withhold,  or  withdraw  any  type  of  health 
care;  and 

•  Contract  for  any  health  care  facility  or  service  for  me,  and  to 
obligate  me  to  pay  for  these  services  (and  my  health  care  agent  will 
not  be  financially  liable  for  any  services  or  care  contracted  for  me  or 
on  my  behalf). 

My  health  care  agent  will  be  my  personal  representative  for  all 
purposes  of  federal  or  state  law  related  to  privacy  of  medical  records 
(including  the  Health  Insurance  Portability  and  Accountability  Act  of 
1996)  and  will  have  the  same  access  to  my  medical  records  that  I  have 
and  can  disclose  the  contents  of  my  medical  records  to  others  for  my 
ongoing  health  care. 

My  health  care  agent  may  accompany  me  in  an  ambulance  or  air 
ambulance  if  in  the  opinion  of  the  ambulance  personnel  protocol 
permits  a  passenger  and  my  health  care  agent  may  visit  or  consult 
with  me  in  person  while  I  am  in  a  hospital,  skilled  nursing  facility, 
hospice,  or  other  health  care  facility  or  service  if  its  protocol  permits 
visitation. 
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My  health  care  agent  may  present  a  copy  of  this  advance  directive  for 
health  care  in  lieu  of  the  original  and  the  copy  will  have  the  same 
meaning  and  effect  as  the  original. 

I  understand  that  under  Georgia  law: 

•  My  health  care  agent  may  refuse  to  act  as  my  health  care  agent; 

•  A  court  can  take  away  the  powers  of  my  health  care  agent  if  it 
finds  that  my  health  care  agent  is  not  acting  properly;  and 

•  My  health  care  agent  does  not  have  the  power  to  make  health 
care  decisions  for  me  regarding  psychosurgery,  sterilization,  or 
treatment  or  involuntary  hospitalization  for  mental  or  emotional 
illness,  developmental  disability,  or  addictive  disease. 

(4)  Guidance  for  Health  Care  Agent 

When  making  health  care  decisions  for  me,  my  health  care  agent 
should  think  about  what  action  would  be  consistent  with  past 
conversations  we  have  had,  my  treatment  preferences  as  expressed  in 
PART  TWO  (if  I  have  filled  out  PART  TWO),  my  religious  and  other 
beliefs  and  values,  and  how  I  have  handled  medical  and  other 
important  issues  in  the  past.  If  what  I  would  decide  is  still  unclear, 
then  my  health  care  agent  should  make  decisions  for  me  that  my 
health  care  agent  believes  are  in  my  best  interest,  considering  the 
benefits,  burdens,  and  risks  of  my  current  circumstances  and  treat¬ 
ment  options. 

(5)  Powers  of  Health  Care  Agent  After  Death 

(A)  Autopsy 

My  health  care  agent  will  have  the  power  to  authorize  an  autopsy  of 
my  body  unless  I  have  limited  my  health  care  agent’s  power  by 
initialing  below. 

- (Initials)  My  health  care  agent  will  not  have  the  power  to 

authorize  an  autopsy  of  my  body  (unless  an  autopsy  is  required  by 
law). 

(B)  Organ  Donation  and  Donation  of  Body 

My  health  care  agent  will  have  the  power  to  make  a  disposition  of  any 
part  or  all  of  my  body  for  medical  purposes  pursuant  to  the  Georgia 
Revised  Uniform  Anatomical  Gift  Act,  unless  I  have  limited  my 
health  care  agent’s  power  by  initialing  below. 

[Initial  each  statement  that  you  want  to  apply.] 

- (Initials)  My  health  care  agent  will  not  have  the  power  to 

make  a  disposition  of  my  body  for  use  in  a  medical  study  program. 
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- (Initials)  My  health  care  agent  will  not  have  the  power  to 

donate  any  of  my  organs. 

(C)  Final  Disposition  of  Body 


My  health  care  agent  will  have  the  power  to  make  decisions  about  the 
final  disposition  of  my  body  unless  I  have  initialed  below. 

-  (Initials)  I  want  the  following  person  to  make  decisions 

about  the  final  disposition  of  my  body: 

Name:  _ _ _ 

Address: _ 


Telephone  Numbers: 


(Home,  Work,  and  Mobile) 


I  wish  for  my  body  to  be: 
_ (Initials)  Buried 


OR 

_ (Initials)  Cremated 


PART  TWO:  TREATMENT  PREFERENCES 


[PART  TWO  will  be  effective  only  if  you  are  unable  to  communicate  your 
treatment  preferences  after  reasonable  and  appropriate  efforts  have  been 
made  to  communicate  with  you  about  your  treatment  preferences.  PART 
TWO  will  be  effective  even  if  PART  ONE  is  not  completed.  If  you  have  not 
selected  a  health  care  agent  in  PART  ONE,  or  if  your  health  care  agent 
is  not  available,  then  PART  TWO  will  provide  your  physician  and  other 
health  care  providers  with  your  treatment  preferences.  If  you  have 
selected  a  health  care  agent  in  PART  ONE,  then  your  health  care  agent 
will  have  the  authority  to  make  all  health  care  decisions  for  you 
regarding  matters  covered  by  PART  TWO.  Your  health  care  agent  will  be 
guided  by  your  treatment  preferences  and  other  factors  described  in 
Section  (4)  of  PART  ONE.] 

(6)  Conditions 

PART  TWO  will  be  effective  if  I  am  in  any  of  the  following  conditions: 

[Initial  each  condition  in  which  you  want  PART  TWO  to  be  effective.] 

_  (Initials)  A  terminal  condition,  which  means  I  have  an 

incurable  or  irreversible  condition  that  will  result  in  my  death  in  a 
relatively  short  period  of  time. 

_  (Initials)  A  state  of  permanent  unconsciousness,  which 

means  I  am  in  an  incurable  or  irreversible  condition  in  which  I  am 
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not  aware  of  myself  or  my  environment  and  I  show  no  behavioral 
response  to  my  environment. 

My  condition  will  be  determined  in  writing  after  personal  examina¬ 
tion  by  my  attending  physician  and  a  second  physician  in  accordance 
with  currently  accepted  medical  standards. 

(7)  Treatment  Preferences 

[State  your  treatment  preference  by  initialing  (A),  (B),  or  (C).  If  you 
choose  (C),  state  your  additional  treatment  preferences  by  initialing  one 
or  more  of  the  statements  following  (C).  You  may  provide  additional 
instructions  about  your  treatment  preferences  in  the  next  section.  You 
will  be  provided  with  comfort  care,  including  pain  relief  but  you  may 
also  want  to  state  your  specific  preferences  regarding  pain  relief  in  the 
next  section.] 

If  I  am  in  any  condition  that  I  initialed  in  Section  (6)  above  and  I  can 
no  longer  communicate  my  treatment  preferences  after  reasonable 
and  appropriate  efforts  have  been  made  to  communicate  with  me 
about  my  treatment  preferences,  then: 

(A)  _ (Initials)  Try  to  extend  my  life  for  as  long  as  possible, 

using  all  medications,  machines,  or  other  medical  procedures  that 
in  reasonable  medical  judgment  could  keep  me  alive.  If  I  am  unable 
to  take  nutrition  or  fluids  by  mouth,  then  I  want  to  receive 
nutrition  or  fluids  by  tube  or  other  medical  means. 

OR 

(B)  _ (Initials)  Allow  my  natural  death  to  occur.  I  do  not 

want  any  medications,  machines,  or  other  medical  procedures  that 
in  reasonable  medical  judgment  could  keep  me  alive  but  cannot 
cure  me.  I  do  not  want  to  receive  nutrition  or  fluids  by  tube  or  other 
medical  means  except  as  needed  to  provide  pain  medication. 

OR 

(C)  _ (Initials)  I  do  not  want  any  medications,  machines, 

or  other  medical  procedures  that  in  reasonable  medical  judgment 
could  keep  me  alive  but  cannot  cure  me,  except  as  follows: 

[Initial  each  statement  that  you  want  to  apply  to  option  (C).] 

_ (Initials)  If  I  am  unable  to  take  nutrition  by  mouth,  I 

want  to  receive  nutrition  by  tube  or  other  medical  means. 

_ (Initials)  If  I  am  unable  to  take  fluids  by  mouth,  I  want 

to  receive  fluids  by  tube  or  other  medical  means. 

_ (Initials)  If  I  need  assistance  to  breathe,  I  want  to  have 

a  ventilator  used. 
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_ (Initials)  If  my  heart  or  pulse  has  stopped,  I  want  to  have 

cardiopulmonary  resuscitation  (CPR)  used. 

(8)  Additional  Statements 

[This  section  is  optional .  PART  TWO  will  be  effective  even  if  this 
section  is  left  blank.  This  section  allows  you  to  state  additional  treat¬ 
ment  preferences ,  to  provide  additional  guidance  to  your  health  care 
agent  (if  you  have  selected  a  health  care  agent  in  PART  ONE),  or  to 
provide  information  about  your  personal  and  religious  values  about 
your  medical  treatment.  For  example,  you  may  want  to  state  your 
treatment  preferences  regarding  medications  to  fight  infection,  surgery, 
amputation,  blood  transfusion,  or  kidney  dialysis.  Understanding  that 
you  cannot  foresee  everything  that  could  happen  to  you  after  you  can  no 
longer  communicate  your  treatment  preferences,  you  may  want  to 
provide  guidance  to  your  health  care  agent  (if  you  have  selected  a  health 
care  agent  in  PART  ONE)  about  following  your  treatment  preferences. 
You  may  want  to  state  your  specific  preferences  regarding  pain  relief. ] 


(9)  In  Case  of  Pregnancy 

[PART  TWO  will  be  effective  even  if  this  section  is  left  blank.] 

I  understand  that  under  Georgia  law,  PART  TWO  generally  will  have 
no  force  and  effect  if  I  am  pregnant  unless  the  fetus  is  not  viable  and 
I  indicate  by  initialing  below  that  I  want  PART  TWO  to  be  carried 
out. 

_ (Initials)  I  want  PART  TWO  to  be  carried  out  if  my  fetus  is 

not  viable. 


PART  THREE:  GUARDIANSHIP 


(10)  Guardianship 

[PART  THREE  is  optional .  This  advance  directive  for  health  care  will 
be  effective  even  if  PART  THREE  is  left  blank.  If  you  wish  to  nominate 
a  person  to  be  your  guardian  in  the  event  a  court  decides  that  a  guardian 
should  be  appointed,  complete  PART  THREE.  A  court  will  appoint  a 
guardian  for  you  if  the  court  finds  that  you  are  not  able  to  make 
significant  responsible  decisions  for  yourself  regarding  your  personal 
support,  safety,  or  welfare.  A  court  will  appoint  the  person  nominated  by 
you  if  the  court  finds  that  the  appointment  will  serve  your  best  interest 
and  welfare.  If  you  have  selected  a  health  care  agent  in  PART  ONE,  you 
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may  (but  are  not  required  to)  nominate  the  same  person  to  he  your 
guardian.  If  your  health  care  agent  and  guardian  are  not  the  same 
person,  your  health  care  agent  will  have  priority  over  your  guardian  in 
making  your  health  care  decisions,  unless  a  court  determines  otherwise.] 

[State  your  preference  by  initialing  (A)  or  (B).  Choose  (A)  only  if  you  have 
also  completed  PART  ONE.] 

(A)  _  (Initials)  I  nominate  the  person  serving  as  my 

health  care  agent  under  PART  ONE  to  serve  as  my  guardian. 

OR 

(B)  _ (Initials)  I  nominate  the  following  person  to  serve  as 

my  guardian: 

Name: _ 

Address: _ 

Telephone  Numbers: _ 

(Home,  Work,  and  Mobile) 


PART  FOUR:  EFFECTIVENESS  AND  SIGNATURES 


This  advance  directive  for  health  care  will  become  effective  only  if  I 
am  unable  or  choose  not  to  make  or  communicate  my  own  health  care 
decisions. 

This  form  revokes  any  advance  directive  for  health  care,  durable 
power  of  attorney  for  health  care,  health  care  proxy,  or  living  will  that 
I  have  completed  before  this  date. 

Unless  I  have  initialed  below  and  have  provided  alternative  future 
dates  or  events,  this  advance  directive  for  health  care  will  become 
effective  at  the  time  I  sign  it  and  will  remain  effective  until  my  death 
(and  after  my  death  to  the  extent  authorized  in  Section  (5)  of  PART 
ONE). 


- (Initials)  This  advance  directive  for  health  care  will  become 

effective  on  or  upon  _  and  will  terminate  on  or  upon 


[You  must  sign  and  date  or  acknowledge  signing  and  dating  this  form  in 
the  presence  of  two  witnesses. 

Both  witnesses  must  be  of  sound  mind  and  must  be  at  least  18  years  of 
age,  but  the  witnesses  do  not  have  to  be  together  or  present  with  you 
when  you  sign  this  form. 

A  witness: 
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•  Cannot  be  a  person  who  was  selected  to  be  your  health  care  agent  or 
back-up  health  care  agent  in  PART  ONE; 

•  Cannot  be  a  person  who  will  knowingly  inherit  anything  from  you  or 
otherwise  knowingly  gain  a  financial  benefit  from  your  death;  or 

•  Cannot  be  a  person  who  is  directly  involved  in  your  health  care. 

Only  one  of  the  witnesses  may  be  an  employee,  agent,  or  medical  staff 
member  of  the  hospital,  skilled  nursing  facility,  hospice,  or  other  health 
care  facility  in  which  you  are  receiving  health  care  (but  this  witness 
cannot  be  directly  involved  in  your  health  care).] 

By  signing  below,  I  state  that  I  am  emotionally  and  mentally  capable 
of  making  this  advance  directive  for  health  care  and  that  I  under¬ 
stand  its  purpose  and  effect. 


(Signature  of  Declarant)  (Date) 

The  declarant  signed  this  form  in  my  presence  or  acknowledged 
signing  this  form  to  me.  Based  upon  my  personal  observation,  the 
declarant  appeared  to  be  emotionally  and  mentally  capable  of  making 
this  advance  directive  for  health  care  and  signed  this  form  willingly 
and  voluntarily. 


(Signature  of  First  Witness)  (Date) 

Print  Name: _ 

Address: _ 


(Signature  of  Second  Witness)  (Date) 

Print  Name: _ 

Address:  _ _ 

[This  form  does  not  need  to  be  notarized .]” 

(Code  1981,  §  31-32-4,  enacted  by  Ga.  L.  2007,  p.  133,  §  2/HB  24;  Ga. 
L.  2008,  p.  503,  §  4/SB  405;  Ga.  L.  2009,  p.  453,  §  3-6/HB  228.) 


Cross  references.  —  Standby  Guard¬ 
ianship  Act,  §  29-2-9  et  seq. 

Law  reviews.  —  For  survey  article  on 
wills,  trusts,  guardianships,  and  fiduciary 
administration,  see  59  Mercer  L.  Rev.  447 
(2007).  For  survey  article  on  wills,  trusts, 


guardianships,  and  fiduciary  administra¬ 
tion,  see  60  Mercer  L.  Rev.  417  (2008).  For 
article,  “Three  General  Principles  of  Good 
Drafting,”  see  16  (No.  2)  Ga.  St.  B.J.  62 
(2010). 
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31-32-5.  Execution;  use  of  form  or  other  forms;  witnesses;  cop¬ 
ies;  amendment. 

(a)  Any  person  of  sound  mind  who  is  emancipated  or  18  years  of  age 
or  older  may  execute  a  document  which: 

(1)  Appoints  a  health  care  agent; 

(2)  Directs  the  withholding  or  withdrawal  of  life-sustaining  proce¬ 
dures  or  the  withholding  or  withdrawal  of  the  provision  of  nourish¬ 
ment  or  hydration  when  the  declarant  is  in  a  terminal  condition  or 
state  of  permanent  unconsciousness;  or 

(3)  Covers  matters  contained  in  both  paragraphs  (1)  and  (2)  of  this 
subsection. 

Such  document  shall  be  in  writing,  signed  by  the  declarant  or  by  some 
other  person  in  the  declarant’s  presence  and  at  the  declarant’s  express 
direction,  and  witnessed  in  accordance  with  the  provisions  of  subsection 
(c)  of  this  Code  section. 

(b)  When  a  document  substantially  complying  with  Code  Section 
31-32-4  is  executed  in  accordance  with  this  Code  section,  it  shall  be 
treated  as  an  advance  directive  for  health  care  which  complies  with  this 
Code  section.  No  provision  of  this  chapter  shall  be  construed  to  bar  a 
declarant  from  using  any  other  form  of  advance  directive  for  health  care 
which  complies  with  this  Code  section.  A  document  covering  any  matter 
contained  in  paragraph  (1),  (2),  or  (3)  of  subsection  (a)  of  this  Code 
section  which  was  executed  in  another  state  and  is  valid  under  the  laws 
of  the  state  where  executed  shall  be  treated  as  an  advance  directive  for 
health  care  which  complies  with  this  Code  section. 

(c) (1)  An  advance  directive  for  health  care  shall  be  attested  and 
subscribed  in  the  presence  of  the  declarant  by  two  witnesses  who  are 
of  sound  mind  and  at  least  18  years  of  age,  but  such  witnesses  do  not 
have  to  be  together  or  present  when  the  declarant  signs  the  advance 
directive  for  health  care. 

(2)  Neither  witness  can  be  a  person  who: 

(A)  Was  selected  to  serve  as  the  declarant’s  health  care  agent; 

(B)  Will  knowingly  inherit  anything  from  the  declarant  or  oth¬ 
erwise  knowingly  gain  a  financial  benefit  from  the  declarant’s 

death;  or 

(C)  Is  directly  involved  in  the  declarant’s  health  care. 

(3)  Not  more  than  one  of  the  witnesses  may  be  an  employee,  agent, 
or  medical  staff  member  of  the  health  care  facility  in  which  the 
declarant  is  receiving  health  care. 
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(d)  A  physician  or  health  care  provider  who  is  directly  involved  in  the 
declarant’s  health  care  may  not  serve  as  the  declarant’s  health  care 
agent. 

(e)  A  copy  of  an  advance  directive  for  health  care  executed  in 
accordance  with  this  Code  section  shall  be  valid  and  have  the  same 
meaning  and  effect  as  the  original  document. 

(f )  An  advance  directive  for  health  care  may  be  amended  at  any  time 
by  a  written  document  signed  by  the  declarant  or  by  some  other  person 
in  the  declarant’s  presence  and  at  the  declarant’s  express  direction,  and 
witnessed  in  accordance  with  the  provisions  of  subsection  (c)  of  this 
Code  section.  (Code  1981,  §  31-32-5,  enacted  by  Ga.  L.  2007,  p.  133, 
§  2/HB  24.) 

Law  reviews.  —  For  survey  article  on  administration,  see  59  Mercer  L.  Rev.  447 
wills,  trusts,  guardianships,  and  fiduciary  (2007). 

31-32-6.  Revocation;  declarant’s  marriage  or  appointment  of  a 
guardian. 

(a)  An  advance  directive  for  health  care  may  be  revoked  at  any  time 
by  the  declarant,  without  regard  to  the  declarant’s  mental  state  or 
competency,  by  any  of  the  following  methods: 

(1)  By  completing  a  new  advance  directive  for  health  care  that  has 
provisions  which  are  inconsistent  with  the  provisions  of  a  previously 
executed  advance  directive  for  health  care,  living  will,  or  durable 
power  of  attorney  for  health  care;  provided,  however,  that  such 
revocation  shall  extend  only  so  far  as  the  inconsistency  exists 
between  the  documents  and  any  part  of  a  prior  document  that  is  not 
inconsistent  with  a  subsequent  document  shall  remain  unrevoked; 

(2)  By  being  obliterated,  burned,  torn,  or  otherwise  destroyed  by 
the  declarant  or  by  some  person  in  the  declarant’s  presence  and  at  the 
declarant’s  direction  indicating  an  intention  to  revoke; 

(3)  By  a  written  revocation  clearly  expressing  the  intent  of  the 
declarant  to  revoke  the  advance  directive  for  health  care  signed  and 
dated  by  the  declarant  or  by  a  person  acting  at  the  declarant’s 
direction.  If  the  declarant  is  receiving  health  care  in  a  health  care 
facility,  revocation  of  an  advance  directive  for  health  care  will  become 
effective  only  upon  communication  to  the  attending  physician  by  the 
declarant  or  by  a  person  acting  at  the  declarant’s  direction.  The 
attending  physician  shall  record  in  the  declarant’s  medical  record  the 
time  and  date  when  the  attending  physician  received  notification  of 
the  written  revocation;  or 

(4)  By  an  oral  or  any  other  clear  expression  of  the  intent  to  revoke 
the  advance  directive  for  health  care  in  the  presence  of  a  witness  18 
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years  of  age  or  older  who,  within  30  days  of  the  expression  of  such 
intent,  signs  and  dates  a  writing  confirming  that  such  expression  of 
intent  was  made.  If  the  declarant  is  receiving  health  care  in  a  health 
care  facility,  revocation  of  an  advance  directive  for  health  care  will 
become  effective  only  upon  communication  to  the  attending  physician 
by  the  declarant  or  by  a  person  acting  at  the  declarant’s  direction. 
The  attending  physician  shall  record  in  the  declarant’s  medical 
record  the  time,  date,  and  place  of  the  revocation  and  the  time,  date, 
and  place,  if  different,  when  the  attending  physician  received  notifi¬ 
cation  of  the  revocation.  Any  person,  other  than  the  health  care  agent, 
to  whom  an  oral  or  other  nonwritten  revocation  of  an  advance 
directive  for  health  care  is  communicated  or  delivered  shall  make  all 
reasonable  efforts  to  inform  the  health  care  agent  of  that  fact  as 
promptly  as  possible. 

(b)  Unless  an  advance  directive  for  health  care  expressly  provides 
otherwise,  if  after  executing  an  advance  directive  for  health  care,  the 
declarant  marries,  such  marriage  shall  revoke  the  designation  of  a 
person  other  than  the  declarant’s  spouse  as  the  declarant’s  health  care 
agent,  and  if,  after  executing  an  advance  directive  for  health  care,  the 
declarant’s  marriage  is  dissolved  or  annulled,  such  dissolution  or 
annulment  shall  revoke  the  designation  of  the  declarant’s  former 
spouse  as  the  declarant’s  health  care  agent. 

(c)  An  advance  directive  for  health  care  which  survives  disability, 
incapacity,  or  incompetency  shall  not  be  revoked  solely  by  the  appoint¬ 
ment  of  a  guardian  or  receiver  for  the  declarant.  Absent  an  order  of  the 
probate  court  or  superior  court  having  jurisdiction  directing  a  guardian 
of  the  person  to  exercise  the  powers  of  the  declarant  under  an  advance 
directive  for  health  care  which  survives  disability,  incapacity,  or  incom¬ 
petency,  the  guardian  of  the  person  has  no  power,  duty,  or  liability  with 
respect  to  any  health  care  matters  covered  by  the  advance  directive  for 
health  care;  provided,  however,  that  no  order  usurping  the  authority  of 
a  health  care  agent  known  to  the  proposed  guardian  shall  be  entered 
unless  notice  is  sent  by  first-class  mail  to  the  health  care  agent’s  last 
known  address  and  it  is  shown  by  clear  and  convincing  evidence  that 
the  health  care  agent  is  acting  in  a  manner  inconsistent  with  the  power 
of  attorney.  (Code  1981,  §  31-32-6,  enacted  by  Ga.  L.  2007,  p.  133, 
§  2/HB  24.) 

Law  reviews.  —  For  survey  article  on  administration,  see  59  Mercer  L.  Rev.  447 
wills,  trusts,  guardianships,  and  fiduciary  (2007). 

JUDICIAL  DECISIONS 

Editor’s  notes.  —  In  light  of  the  simi-  sions  under  former  Code  Section  31-36-6, 
larity  of  the  statutory  provisions,  deci-  which  was  subsequently  repealed  but  was 
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succeeded  by  provisions  in  this  Code  sec¬ 
tion  are  included  in  the  annotations  for 
this  Code  section. 

Revocation  held  involuntary.  — 

When  an  attorney-in-fact  sought  to  enjoin 
the  attomey-in-fact’s  siblings  from  enforc¬ 
ing  a  revocation  of  their  parent’s  durable 
health  care  power  of  attorney,  the  trial 
court  did  not  err  under  former  O.C.G.A. 
§  31-36-6(a)  in  finding  that  the  revocation 
had  not  been  voluntary;  although  the  trial 
court  concluded  that  the  parent  signed  the 
revocation  of  the  power  of  attorney,  the 


trial  court  also  found  that  the  siblings’ 
actions  in  making  plans  and  removing  the 
parent  from  the  parent’s  home  by  force 
were  wrongful  and  that  the  siblings  knew 
or  should  have  known  that  the  parent, 
having  been  diagnosed  with  dementia 
since  2005,  lacked  the  mental  capacity 
and  competency  to  execute  the  purported 
revocation  in  2006.  Luther  v.  Luther,  289 
Ga.  App.  428,  657  S.E.2d  574  (2008),  cert, 
denied,  No.  S08C0912,  2008  Ga.  LEXIS 
520  (Ga.  2008)  (decided  under  former 
Code  Section  31-36-6). 


31-32-7.  Duties  and  responsibilities  of  health  care  agents. 


(a)  A  health  care  agent  shall  not  have  the  authority  to  make  a 
particular  health  care  decision  different  from  or  contrary  to  the 
declarant’s  decision,  if  any,  if  the  declarant  is  able  to  understand  the 
general  nature  of  the  health  care  procedure  being  consented  to  or 
refused,  as  determined  by  the  declarant’s  attending  physician  based  on 
such  physician’s  good  faith  judgment. 

(b)  A  health  care  agent  shall  be  under  no  duty  to  exercise  granted 
powers  or  to  assume  control  of  or  responsibility  for  the  declarant’s 
health  care;  provided,  however,  that  when  granted  powers  are  exer¬ 
cised,  the  health  care  agent  shall  use  due  care  to  act  for  the  benefit  of 
the  declarant  in  accordance  with  the  terms  of  the  advance  directive  for 
health  care.  A  health  care  agent  shall  exercise  granted  powers  in  such 
manner  as  the  health  care  agent  deems  consistent  with  the  intentions 
and  desires  of  the  declarant.  If  a  declarant’s  intentions  and  desires  are 
unclear,  the  health  care  agent  shall  act  in  the  declarant’s  best  interest 
considering  the  benefits,  burdens,  and  risks  of  the  declarant’s  circum¬ 
stances  and  treatment  options. 

(c)  A  health  care  agent  may  act  in  person  or  through  others  reason¬ 
ably  employed  by  the  health  care  agent  for  that  purpose  but  may  not 
delegate  authority  to  make  health  care  decisions. 

(d)  A  health  care  agent  may  sign  and  deliver  all  instruments, 
negotiate  and  enter  into  all  agreements,  and  do  all  other  acts  reason¬ 
ably  necessary  to  implement  the  exercise  of  the  powers  granted  to  the 
health  care  agent.  A  health  care  agent  shall  be  authorized  to  accompany 
a  declarant  in  an  ambulance  or  air  ambulance  if  in  the  opinion  of  the 
ambulance  personnel  protocol  permits  a  passenger  and  to  visit  or 
consult  in  person  with  a  declarant  who  is  admitted  to  a  health  care 
facility  if  the  health  care  facility’s  protocol  permits  such  visitation. 

(e)  The  form  of  advance  directive  for  health  care  contained  in  Code 
Section  31-32-4  shall,  and  any  different  form  of  advance  directive  for 
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health  care  may,  include  the  following  powers,  subject  to  any  limita¬ 
tions  appearing  on  the  face  of  the  form: 

(1)  The  health  care  agent  is  authorized  to  consent  to  and  authorize 
or  refuse,  or  to  withhold  or  withdraw  consent  to,  any  and  all  types  of 
medical  care,  treatment,  or  procedures  relating  to  the  physical  or 
mental  health  of  the  declarant,  including  any  medication  program, 
surgical  procedures,  life-sustaining  procedures,  or  provision  of  nour¬ 
ishment  or  hydration  for  the  declarant,  but  not  including 
psychosurgery,  sterilization,  or  involuntary  hospitalization  or  treat¬ 
ment  covered  by  Title  37; 

(2)  The  health  care  agent  is  authorized  to  admit  the  declarant  to  or 
discharge  the  declarant  from  any  health  care  facility; 

(3)  The  health  care  agent  is  authorized  to  contract  for  any  health 
care  facility  or  service  in  the  name  of  and  on  behalf  of  the  declarant 
and  to  bind  the  declarant  to  pay  for  all  such  services,  and  the  health 
care  agent  shall  not  be  personally  liable  for  any  services  or  care 
contracted  for  or  on  behalf  of  the  declarant; 

(4)  At  the  declarant’s  expense  and  subject  to  reasonable  rules  of 
the  health  care  provider  to  prevent  disruption  of  the  declarant’s 
health  care,  the  health  care  agent  shall  have  the  same  right  the 
declarant  has  to  examine  and  copy  and  consent  to  disclosure  of  all  the 
declarant’s  medical  records  that  the  health  care  agent  deems  relevant 
to  the  exercise  of  the  agent’s  powers,  whether  the  records  relate  to 
mental  health  or  any  other  medical  condition  and  whether  they  are  in 
the  possession  of  or  maintained  by  any  physician,  psychiatrist, 
psychologist,  therapist,  health  care  facility,  or  other  health  care 
provider,  notwithstanding  the  provisions  of  any  statute  or  other  rule 
of  law  to  the  contrary;  and 

(5)  Unless  otherwise  provided,  the  health  care  agent  is  authorized 
to  direct  that  an  autopsy  of  the  declarant’s  body  be  made;  to  make  an 
anatomical  gift  of  any  part  or  all  of  the  declarant’s  body  pursuant  to 
Article  6  of  Chapter  5  of  Title  44,  the  “Georgia  Revised  Uniform 
Anatomical  Gift  Act”;  and  to  direct  the  final  disposition  of  the 
declarant’s  body,  including  funeral  arrangements,  burial,  or  crema¬ 
tion. 

(f )  A  court  may  remove  a  health  care  agent  if  it  finds  that  the  health 
care  agent  is  not  acting  properly.  (Code  1981,  §  31-32-7,  enacted  by  Ga. 
L.  2007,  p.  133,  §  2/HB  24;  Ga.  L.  2008,  p.  503,  §  4/SB  405.) 

JUDICIAL  DECISIONS 

Editor’s  notes.  —  In  light  of  the  simi-  sions  under  former  Code  Section  31-36-10, 
larity  of  the  statutory  provisions,  deci-  which  was  subsequently  repealed  but  was 
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succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

Responsibilities.  —  Trial  court  prop¬ 
erly  granted  summary  judgment  to  the 
relative  after  the  home  healthcare  agency 
sued  the  relative  for  a  balance  due  on  a 
contract  the  relative  signed  to  have  nurs¬ 
ing  services  provided  to  the  relative’s  fa¬ 
ther.  The  relative  clearly  signed  in  a  rep¬ 
resentative  capacity  the  contract  that  the 
home  healthcare  agency  drafted  and  pro¬ 


vided  for  the  relative  to  sign,  the  princi¬ 
pal,  the  relative’s  father,  was  clearly 
named  in  the  document  as  such,  and  it 
was  evident  that  the  contract  was  sub¬ 
stantially  in  the  name  of  the  principal; 
accordingly,  there  was  no  issue  for  the 
jury  to  decide  because  the  contract  obli¬ 
gated  the  father,  not  the  relative,  to  pay. 
Associated  Servs.  of  Accountable  Prof’ls, 
Ltd.  v.  Workman,  265  Ga.  App.  348,  593 
S.E.2d  882  (2004)  (decided  under  former 
Code  Section  31-36-10). 


31-32-8.  Duties  and  responsibilities  of  health  care  providers. 


Each  health  care  provider  and  each  other  person  with  whom  a  health 
care  agent  interacts  under  an  advance  directive  for  health  care  shall  be 
subject  to  the  following  duties  and  responsibilities: 

(1)  It  is  the  responsibility  of  the  health  care  agent  or  declarant  to 
notify  the  health  care  provider  of  the  existence  of  the  advance 
directive  for  health  care  and  any  amendment  or  revocation  thereof.  A 
health  care  provider  furnished  with  a  copy  of  an  advance  directive  for 
health  care  shall  make  such  copy  a  part  of  the  declarant’s  medical 
records  and  shall  enter  in  the  records  any  change  in  or  termination  of 
the  advance  directive  for  health  care  by  the  declarant  that  becomes 
known  to  the  health  care  provider.  A  health  care  provider  shall  grant 
a  health  care  agent  adequate  access  to  a  declarant  when  a  declarant 
is  admitted  to  any  health  care  facility.  Whenever  a  health  care 
provider  believes  a  declarant  is  unable  to  understand  the  general 
nature  of  the  health  care  procedure  which  the  provider  deems 
necessary,  the  health  care  provider  shall  consult  with  any  available 
health  care  agent  known  to  the  health  care  provider  who  then  has 
power  to  act  for  the  declarant  under  an  advance  directive  for  health 
care; 

(2)  A  health  care  decision  made  by  a  health  care  agent  in  accor¬ 
dance  with  the  terms  of  an  advance  directive  for  health  care  shall  be 
complied  with  by  every  health  care  provider  to  whom  the  decision  is 
communicated,  subject  to  the  health  care  provider’s  right  to  admin¬ 
ister  treatment  for  the  declarant’s  comfort  or  alleviation  of  pain; 
provided,  however,  that  if  the  health  care  provider  is  unwilling  to 
comply  with  the  health  care  agent’s  decision,  the  health  care  provider 
shall  promptly  inform  the  health  care  agent  who  shall  then  be 
responsible  for  arranging  for  the  declarant’s  transfer  to  another 
health  care  provider.  A  health  care  provider  who  is  unwilling  to 
comply  with  the  health  care  agent’s  decision  shall  provide  reasonably 
necessary  consultation  and  care  in  connection  with  the  pending 
transfer; 
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(3)  At  the  declarant’s  expense  and  subject  to  reasonable  rules  of 
the  health  care  provider  to  prevent  disruption  of  the  declarant’s 
health  care,  each  health  care  provider  shall  give  a  health  care  agent 
authorized  to  receive  such  information  under  an  advance  directive  for 
health  care  the  same  right  the  declarant  has  to  examine  and  copy  any 
part  or  all  of  the  declarant’s  medical  records  that  the  health  care 
agent  deems  relevant  to  the  exercise  of  the  health  care  agent’s 
powers,  whether  the  records  relate  to  mental  health  or  any  other 
medical  condition  and  whether  they  are  in  the  possession  of  or 
maintained  by  any  physician,  psychiatrist,  psychologist,  therapist, 
health  care  facility,  or  other  health  care  provider,  notwithstanding 
the  provisions  of  any  statute  or  rule  of  law  to  the  contrary;  and 

(4)  If  and  to  the  extent  an  advance  directive  for  health  care 
empowers  the  health  care  agent  to  direct  that  an  autopsy  of  the 
declarant’s  body  be  made;  to  make  an  anatomical  gift  of  any  part  or 
all  of  the  declarant’s  body  pursuant  to  Article  6  of  Chapter  5  of  Title 
44,  the  “Georgia  Revised  Uniform  Anatomical  Gift  Act”;  or  to  direct 
the  final  disposition  of  the  declarant’s  body,  including  funeral  ar¬ 
rangements,  burial,  or  cremation,  the  decisions  of  the  health  care 
agent  on  such  matters  shall  be  deemed  the  act  of  the  declarant  or  of 
the  person  who  has  priority  under  law  to  make  the  necessary 
decisions,  and  each  person  to  whom  a  direction  by  the  health  care 
agent  in  accordance  with  the  terms  of  the  agency  is  communicated 
shall  comply  with  such  direction  to  the  extent  it  is  in  accord  with 
reasonable  medical  standards  or  other  relevant  standards  at  the  time 
of  reference.  (Code  1981,  §  31-32-8,  enacted  by  Ga.  L.  2007,  p.  133, 

§  2/HB  24;  Ga.  L.  2008,  p.  503,  §  4/SB  405.) 

JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  Section  31-36-7, 
which  was  subsequently  repealed  but  was 
succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

Notice  of  limitation.  —  Since  the 
health  care  agents  did  not  notify  defen¬ 
dant  physician  of  a  power  of  attorney  and 
its  proscription  against  surgery,  and  the 
document  was  not  in  the  patient’s  hospital 
chart,  the  physician  could  not  be  held 


liable  for  battery  for  performing  an  oper¬ 
ation.  Roberts  v.  Jones,  222  Ga.  App.  548, 
475  S.E.2d  193  (1996)  (decided  under  for¬ 
mer  Code  Section  31-36-7). 

Right  to  administer  treatment  for 
pain.  —  Even  though  a  patient  executed  a 
power  of  attorney  containing  a  limitation 
on  “painful”  surgery,  the  patient’s  physi¬ 
cian  had  the  duty  to  perform  an  operation 
to  alleviate  the  patient’s  undoubted  pain 
and  suffering.  Roberts  v.  Jones,  222  Ga. 
App.  548,  475  S.E.2d  193  (1996)  (decided 
under  former  Code  Section  31-36-7). 
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31-32-9.  Conditions  precedent  to  carrying  out  health  care  treat¬ 
ment  preferences;  physician’s  failure  to  comply  with 
treatment  preferences. 

(a)  Prior  to  effecting  a  withholding  or  withdrawal  of  life-sustaining 
procedures  or  the  withholding  or  withdrawal  of  the  provision  of  nour¬ 
ishment  or  hydration  from  a  declarant  pursuant  to  a  declarant’s 
directions  in  an  advance  directive  for  health  care,  the  attending 
physician: 

(1)  Shall  determine  that,  to  the  best  of  that  attending  physician’s 
knowledge,  the  declarant  is  not  pregnant,  or  if  she  is,  that  the  fetus 
is  not  viable  and  that  the  declarant  has  specifically  indicated  in  the 
advance  directive  for  health  care  that  the  declarant’s  directions 
regarding  the  withholding  or  withdrawal  of  life-sustaining  proce¬ 
dures  or  the  withholding  or  withdrawal  of  the  provision  of  nourish¬ 
ment  or  hydration  are  to  be  carried  out; 

(2)  Shall,  without  delay  after  the  diagnosis  of  a  terminal  condition 
or  state  of  permanent  unconsciousness  of  the  declarant,  take  the 
necessary  steps  to  provide  for  the  written  certification  of  the 
declarant’s  terminal  condition  or  state  of  permanent  unconsciousness 
in  accordance  with  the  procedure  set  forth  in  subsection  (b)  of  this 
Code  section; 

(3)  Shall  make  a  reasonable  effort  to  determine  that  the  advance 
directive  for  health  care  complies  with  Code  Section  31-32-5;  and 

(4)  Shall  make  the  advance  directive  for  health  care  and  the 
written  certification  of  the  terminal  condition  or  state  of  permanent 
unconsciousness  a  part  of  the  declarant  patient’s  medical  records. 

(b)  The  procedure  for  establishing  a  terminal  condition  or  state  of 
permanent  unconsciousness  is  as  follows:  two  physicians,  one  of  whom 
shall  be  the  attending  physician,  who,  after  personally  examining  the 
declarant,  shall  certify  in  writing,  based  upon  conditions  found  during 
the  course  of  their  examination  and  in  accordance  with  currently 
accepted  medical  standards,  that  the  declarant  is  in  a  terminal  condi¬ 
tion  or  state  of  permanent  unconsciousness. 

(c)  The  advance  directive  for  health  care  shall  be  presumed,  unless 
revoked,  to  be  the  directions  of  the  declarant  regarding  the  withholding 
or  withdrawal  of  life-sustaining  procedures  or  the  withholding  or 
withdrawal  of  the  provision  of  nourishment  or  hydration. 

(d)  The  attending  physician  who  fails  or  refuses  to  comply  with  the 
declarant’s  directions  regarding  the  withholding  or  withdrawal  of 
life-sustaining  procedures  or  the  withholding  or  withdrawal  of  the 
provision  of  nourishment  or  hydration  shall  advise  promptly  the  health 
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care  agent,  if  one  is  appointed,  and,  otherwise,  next  of  kin  or  legal 
guardian  of  the  declarant  that  such  physician  is  unwilling  to  effectuate 
such  directions.  The  attending  physician  shall  thereafter  at  the  election 
of  the  health  care  agent,  if  one  is  appointed,  and,  otherwise,  next  of  kin 
or  legal  guardian  of  the  declarant: 

(1)  Make  a  good  faith  attempt  to  effect  the  transfer  of  the  declarant 
to  another  physician  who  will  comply  with  the  declarant’s  directions 
regarding  the  withholding  or  withdrawal  of  life-sustaining  proce¬ 
dures  or  the  withholding  or  withdrawal  of  the  provision  of  nourish¬ 
ment  or  hydration;  or 

(2)  Permit  the  health  care  agent,  if  one  is  appointed,  and,  other¬ 
wise,  next  of  kin  or  legal  guardian  of  the  declarant  to  obtain  another 
physician  who  will  comply  with  the  declarant’s  directions  regarding 
the  withholding  or  withdrawal  of  life-sustaining  procedures  or  the 
withholding  or  withdrawal  of  the  provision  of  nourishment  or  hydra¬ 
tion.  (Code  1981,  §  31-32-9,  enacted  by  Ga.  L.  2007,  p.  133,  §  2/HB 
24.) 

31-32-10.  Immunity  from  liability  or  disciplinary  action. 

(a)  Each  health  care  provider,  health  care  facility,  and  any  other 
person  who  acts  in  good  faith  reliance  on  any  direction  or  decision  by 
the  health  care  agent  shall  be  protected  and  released  to  the  same  extent 
as  though  such  person  had  interacted  directly  with  the  declarant  as  a 
fully  competent  person.  Without  limiting  the  generality  of  the  forego¬ 
ing,  the  following  specific  provisions  shall  also  govern,  protect,  and 
validate  the  acts  of  the  health  care  agent  and  each  such  health  care 
provider,  health  care  facility,  and  any  other  person  acting  in  good  faith 
reliance  on  such  direction  or  decision: 

(1)  No  such  health  care  provider,  health  care  facility,  or  person 
shall  be  subject  to  civil  or  criminal  liability  or  discipline  for  unpro¬ 
fessional  conduct  solely  for  complying  with  any  direction  or  decision 
by  the  health  care  agent,  even  if  death  or  injury  to  the  declarant 
ensues; 

(2)  No  such  health  care  provider,  health  care  facility,  or  person 
shall  be  subject  to  civil  or  criminal  liability  or  discipline  for  unpro¬ 
fessional  conduct  solely  for  failure  to  comply  with  any  direction  or 
decision  by  the  health  care  agent,  as  long  as  such  health  care 
provider,  health  care  facility,  or  person  promptly  informs  the  health 
care  agent  of  such  health  care  provider’s,  health  care  facility’s,  or 
person’s  refusal  or  failure  to  comply  with  such  direction  or  decision  by 
the  health  care  agent.  The  health  care  agent  shall  then  be  responsible 
for  arranging  the  declarant’s  transfer  to  another  health  care  provider. 
A  health  care  provider  who  is  unwilling  to  comply  with  the  health 
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care  agent’s  decision  shall  continue  to  provide  reasonably  necessary 
consultation  and  care  in  connection  with  the  pending  transfer; 

(3)  If  the  actions  of  a  health  care  provider,  health  care  facility,  or 
person  who  fails  to  comply  with  any  direction  or  decision  by  the 
health  care  agent  are  substantially  in  accord  with  reasonable  medical 
standards  at  the  time  of  reference  and  the  provider  cooperates  in  the 
transfer  of  the  declarant  pursuant  to  paragraph  (2)  of  Code  Section 
31-32-8,  the  health  care  provider,  health  care  facility,  or  person  shall 
not  be  subject  to  civil  or  criminal  liability  or  discipline  for  unprofes¬ 
sional  conduct  for  failure  to  comply  with  the  advance  directive  for 
health  care; 

(4)  No  health  care  agent  who,  in  good  faith,  acts  with  due  care  for 
the  benefit  of  the  declarant  and  in  accordance  with  the  terms  of  an 
advance  directive  for  health  care,  or  who  fails  to  act,  shall  be  subject 
to  civil  or  criminal  liability  for  such  action  or  inaction;  and 

(5)  If  the  authority  granted  by  an  advance  directive  for  health  care 
is  revoked  under  Code  Section  31-32-6,  a  person  shall  not  be  subject 
to  criminal  prosecution  or  civil  liability  for  acting  in  good  faith 
reliance  upon  such  advance  directive  for  health  care  unless  such 
person  had  actual  knowledge  of  the  revocation. 

(b)  No  person  shall  be  civilly  liable  for  failing  or  refusing  in  good  faith 
to  effectuate  the  declarant’s  directions  regarding  the  withholding  or 
withdrawal  of  life-sustaining  procedures  or  the  withholding  or  with¬ 
drawal  of  the  provision  of  nourishment  or  hydration. 

(c)  No  physician  or  any  person  acting  under  a  physician’s  direction 
and  no  health  care  facility  or  any  agent  or  employee  thereof  who,  acting 
in  good  faith  in  accordance  with  the  requirements  of  this  chapter, 
causes  the  withholding  or  withdrawal  of  life-sustaining  procedures  or 
the  withholding  or  withdrawal  of  the  provision  of  nourishment  or 
hydration  from  a  declarant  or  who  otherwise  participates  in  good  faith 
therein  shall  be  subject  to  any  civil  or  criminal  liability  or  guilty  of 
unprofessional  conduct  therefor. 

(d)  No  person  who  witnesses  an  advance  directive  for  health  care  in 
good  faith  and  in  accordance  with  subsection  (c)  of  Code  Section  31-32-5 
shall  be  civilly  or  criminally  liable  or  guilty  of  unprofessional  conduct 
for  such  action. 

(e)  Any  person  who  participates  in  the  withholding  or  withdrawal  of 
life-sustaining  procedures  or  the  withholding  or  withdrawal  of  the 
provision  of  nourishment  or  hydration  pursuant  to  an  advance  directive 
for  health  care  and  who  has  actual  knowledge  that  such  advance 
directive  for  health  care  has  been  properly  revoked  shall  not  have  any 
civil  or  criminal  immunity  otherwise  granted  under  this  chapter  for 
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such  conduct.  (Code  1981,  §  31-32-10,  enacted  by  Ga.  L.  2007,  p.  133, 
§  2/HB  24.) 

31-32-11.  Advance  directive  for  health  care’s  relationship  to 
criminal  and  insurance  laws. 

(a)  The  making  of  an  advance  directive  for  health  care  containing  a 
declarant’s  directions  regarding  the  withholding  or  withdrawal  of 
life-sustaining  procedures  or  the  withholding  or  withdrawal  of  the 
provision  of  nourishment  or  hydration,  shall  not,  for  any  purpose, 
constitute  a  suicide.  If  the  declarant’s  death  results  from  the  withhold¬ 
ing  or  withdrawal  of  life-sustaining  procedures  or  the  withholding  or 
withdrawal  of  the  provision  of  nourishment  or  hydration  in  accordance 
with  the  terms  of  an  advance  directive  for  health  care,  the  death  shall 
not  constitute  a  suicide  or  homicide  for  any  purpose  under  any  statute 
or  other  rule  of  law. 

(b)  The  making  of  an  advance  directive  for  health  care  shall  not 
restrict,  inhibit,  or  impair  in  any  manner  the  sale,  procurement, 
issuance,  or  enforceability  of  any  policy  of  life  insurance,  annuity,  or 
other  contract  that  is  conditioned  on  the  life  or  death  of  the  declarant 
nor  shall  it  be  deemed  to  modify  the  terms  of  an  existing  policy  of  life 
insurance,  annuity,  or  other  contract  that  is  conditioned  on  the  life  or 
death  of  the  declarant,  notwithstanding  any  term  of  the  policy  to  the 
contrary.  No  policy  of  life  insurance,  annuity,  or  other  contract  that  is 
conditioned  on  the  life  or  death  of  the  declarant  shall  be  legally 
impaired  or  invalidated  in  any  manner  by  the  making  of  an  advance 
directive  for  health  care  pursuant  to  this  chapter  or  by  the  withholding 
or  withdrawal  of  life-sustaining  procedures  or  the  withholding  or 
withdrawal  of  the  provision  of  nourishment  or  hydration  from  an 
insured  declarant,  nor  shall  the  making  of  such  an  advance  directive  for 
health  care  or  the  withholding  or  withdrawal  of  life-sustaining  proce¬ 
dures  or  the  withholding  or  withdrawal  of  the  provision  of  nourishment 
or  hydration  operate  to  deny  any  additional  insurance  benefits  for 
accidental  death  of  the  declarant  in  any  case  in  which  the  terminal 
condition  of  the  declarant  is  the  result  of  accident,  notwithstanding  any 
term  of  the  policy  to  the  contrary.  (Code  1981,  §  31-32-11,  enacted  by 
Ga.  L.  2007,  p.  133,  §  2/HB  24.) 

31-32-12.  Restriction  on  requiring  and  preparing  advance  di¬ 
rectives  for  health  care. 

(a)  No  physician,  health  care  facility,  or  health  care  provider  and  no 
health  care  service  plan,  insurer  issuing  disability  insurance, 
self-insured  employee  welfare  benefit  plan,  or  nonprofit  hospital  service 
plan  shall  require  any  person  to  execute  an  advance  directive  for  health 
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care  as  a  condition  for  being  insured  for  or  receiving  health  care 
services. 

(b)  No  health  care  facility  shall  prepare  or  offer  to  prepare  an 
advance  directive  for  health  care  unless  specifically  requested  to  do  so 
by  a  person  desiring  to  execute  an  advance  directive  for  health  care.  For 
purposes  of  this  subsection,  the  Department  of  Corrections  shall  not  be 
deemed  to  be  a  health  care  facility.  (Code  1981,  §  31-32-12,  enacted  by 
Ga.  L.  2007,  p.  133,  §  2/HB  24.) 

31-32-13.  Penalties  and  legal  sanctions  for  violations. 

All  persons  shall  be  subject  to  the  following  sanctions  in  relation  to 
advance  directives  for  health  care,  in  addition  to  all  other  sanctions 
applicable  under  any  other  law  or  rule  of  professional  conduct: 

(1)  Any  person  who,  without  the  declarant’s  consent,  willfully 
conceals,  cancels,  or  alters  an  advance  directive  for  health  care  or  any 
amendment  or  revocation  of  the  advance  directive  for  health  care  or 
who  falsifies  or  forges  an  advance  directive  for  health  care,  amend¬ 
ment,  or  revocation  shall  be  civilly  liable  and  guilty  of  a  misde¬ 
meanor; 

(2)  Any  person  who  falsifies  or  forges  an  advance  directive  for 
health  care  of  another  or  who  willfully  conceals  or  withholds  personal 
knowledge  of  an  amendment  or  revocation  of  an  advance  directive  for 
health  care  with  the  intent  to  cause  a  withholding  or  withdrawal  of 
life-sustaining  procedures  or  the  withholding  or  withdrawal  of  the 
provision  of  nourishment  or  hydration  contrary  to  the  intent  of  the 
declarant  and  thereby,  because  of  such  act,  directly  causes 
life-sustaining  procedures  or  the  provision  of  nourishment  or  hydra¬ 
tion  to  be  withheld  or  withdrawn  and  death  thereby  to  be  hastened 
shall  be  subject  to  prosecution  for  criminal  homicide  as  provided  in 
Chapter  5  of  Title  16; 

(3)  Any  person  who  requires  or  prevents  execution  of  an  advance 
directive  for  health  care  as  a  condition  of  ensuring  or  providing  any 
type  of  health  care  services  to  an  individual  shall  be  civilly  liable  and 
guilty  of  a  misdemeanor;  and 

(4)  Any  person  who  willfully  witnesses  an  advance  directive  for 
health  care  knowing  at  the  time  he  or  she  is  not  eligible  to  witness 
such  advance  directive  under  subsection  (c)  of  Code  Section  31-32-5  or 
who  coerces  or  attempts  to  coerce  a  person  into  making  an  advance 
directive  for  health  care  shall  be  civilly  liable  and  guilty  of  a 
misdemeanor.  (Code  1981,  §  31-32-13,  enacted  by  Ga.  L.  2007,  p.  133, 
§  2/HB  24.) 
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JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  Sections 
31-32-10  and  31-36-9,  which  were  subse¬ 
quently  repealed  but  were  succeeded  by 
provisions  in  this  Code  section,  are  in¬ 
cluded  in  the  annotations  for  this  Code 
section. 

Written  document  required  for 
criminal  liability.  —  Contention  that 


beneficiaries  under  a  will  were  subject  to 
criminal  liability  based  upon  the  act  of 
falsifying  a  living  will  or  health  care 
agency  could  not  be  sustained  since  there 
was  no  evidence  or  allegation  that  written 
documents  existed.  Edwards  v.  Shumate, 
266  Ga.  374,  468  S.E.2d  23  (1996)  (decided 
under  former  O.C.G.A.  §§  31-32-10  and 
31-36-9). 


31-32-14.  Effect  of  chapter  on  other  legal  rights  and  duties. 

(a)  Nothing  in  this  chapter  shall  impair  or  supersede  any  legal  right 
or  legal  responsibility  which  any  person  may  have  to  effect  the 
withholding  or  withdrawal  of  life-sustaining  procedures  or  the  with¬ 
holding  or  withdrawal  of  the  provision  of  nourishment  or  hydration  in 
any  lawful  manner. 

(b)  Nothing  in  this  chapter  shall  be  construed  to  condone,  authorize, 
or  approve  mercy  killing  or  to  permit  any  affirmative  or  deliberate  act 
or  omission  to  end  life  other  than  to  permit  the  process  of  dying  as 
provided  in  this  chapter.  Furthermore,  nothing  in  this  chapter  shall  be 
construed  to  condone,  authorize,  or  approve  abortion. 

(c)  This  chapter  shall  create  no  presumption  concerning  the  inten¬ 
tion  of  an  individual  who  has  not  executed  an  advance  directive  for 
health  care  to  consent  to  the  use  or  withholding  or  withdrawal  of 
life-sustaining  procedures  or  the  withholding  or  withdrawal  of  the 
provision  of  nourishment  or  hydration  in  the  event  of  a  terminal 
condition  or  state  of  permanent  unconsciousness. 

(d)  Except  to  the  extent  provided  in  an  advance  directive  for  health 
care  and  subject  to  the  health  care  agent’s  duty  to  exercise  granted 
powers  in  such  manner  as  the  health  care  agent  deems  consistent  with 
the  intentions  and  desires  of  the  declarant  pursuant  to  subsection  (b)  of 
Code  Section  31-32-7,  a  declarant’s  directions  in  an  advance  directive 
for  health  care  regarding  the  withholding  or  withdrawal  of 
life-sustaining  procedures  or  the  withholding  or  withdrawal  of  the 
provision  of  nourishment  or  hydration  shall  be  ineffective  as  long  as 
there  is  a  health  care  agent  available  and  willing  to  make  decisions  for 
and  on  behalf  of  the  declarant  regarding  the  withholding  or  withdrawal 
of  life-sustaining  procedures  or  the  withholding  or  withdrawal  of  the 
provision  of  nourishment  or  hydration  when  the  declarant  is  in  a 
terminal  condition  or  state  of  permanent  unconsciousness. 

(e)  Unless  an  advance  directive  for  health  care  provides  otherwise,  a 
health  care  agent  who  is  known  to  a  health  care  provider  to  be  available 
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and  willing  to  make  health  care  decisions  for  a  declarant  has  priority 
over  any  other  person,  including  any  guardian,  to  act  for  the  declarant 
in  all  matters  covered  by  the  advance  directive  for  health  care. 

(f)  Nothing  in  this  chapter  shall  affect  the  delegation  of  a  parent’s 
power  to  control  the  health  care  of  a  minor  child.  (Code  1981, 
§  31-32-14,  enacted  by  Ga.  L.  2007,  p.  133,  §  2/HB  24.) 
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Costs  of  copying  and  mailing; 
patient’s  rights  as  to  records. 

31-33-8. 

31-33-4. 

Mental  health  records. 

31-33-5. 

Immunity  from  liability  for  re¬ 
leasing  information. 

Confidential  communications. 
Furnishing  copies  of  psycholog¬ 
ical  or  psychiatric  evaluation  to 
law  enforcement  officer  upon 
request. 

Electronic  records;  application 
to  psychiatric,  psychological,  or 
other  mental  health  records. 


Cross  references.  —  Termination  of 
temporary  medical  consent  guardianship, 
§  29-4-18. 

Editor’s  notes.  —  Chapter  32  was 
added  to  Title  31  by  both  Ga.  L.  1984,  p. 
1477,  §  1,  and  by  Ga.  L.  1984,  p.  1680, 
§  1.  The  former  is  set  out  as  Chapter  32 
and  the  latter  was  redesignated  as  Chap¬ 
ter  33  by  Ga.  L.  1985,  p.  149,  §  31. 

Administrative  rules  and  regula¬ 
tions.  —  Patient  referrals  and  patient 
records,  Official  Compilation  of  the  Rules 
and  Regulations  of  the  State  of  Georgia, 
Georgia  Board  of  Chiropractic  Examiners, 
Sec.  100-7-.07. 


Patient  records,  Official  Compilation  of 
the  Rules  and  Regulations  of  the  State  of 
Georgia,  Department  of  Community 
Health,  Georgia  Volunteer  Health  Care 
Program,  Sec.  111-5-1-.10. 

Unprofessional  conduct  defined,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Georgia  Board  of 
Dentistry,  Sec.  150-8-.01. 

Unprofessional  conduct  defined,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  State  Board  of 
Podiatry  Examiners,  Sec.  500-8-.01. 


RESEARCH  REFERENCES 

ALR.  —  Medical  malpractice:  presump-  doctor  to  produce  relevant  medical  re- 
tion  or  inference  from  failure  of  hospital  or  cords,  69  ALR4th  906. 

31-33-1.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Patient”  means  any  person  who  has  received  health  care 
services  from  a  provider. 

(2)  “Provider”  means  all  hospitals,  including  public,  private,  osteo¬ 
pathic,  and  tuberculosis  hospitals;  other  special  care  units,  including 
podiatric  facilities,  skilled  nursing  facilities,  and  kidney  disease 
treatment  centers,  including  freestanding  hemodialysis  units;  inter¬ 
mediate  care  facilities;  ambulatory  surgical  or  obstetrical  facilities; 
health  maintenance  organizations;  and  home  health  agencies.  It 
shall  also  mean  any  person  licensed  to  practice  under  Chapter  9,  11, 
26,  34,  35,  or  39  of  Title  43. 
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(3)  “Record”  means  a  patient’s  health  record,  including,  but  not 
limited  to,  evaluations,  diagnoses,  prognoses,  laboratory  reports, 
X-rays,  prescriptions,  and  other  technical  information  used  in  assess¬ 
ing  the  patient’s  condition,  or  the  pertinent  portion  of  the  record 
relating  to  a  specific  condition  or  a  summary  of  the  record.  (Code 
1981,  §  31-32-1,  enacted  by  Ga.  L.  1984,  p.  1680,  §  1;  Code  1981, 
§  31-33-1,  as  redesignated  by  Ga.  L.  1985,  p.  149,  §  31.) 

31-33-2.  Furnishing  copy  of  records  to  patient,  provider,  or 
other  authorized  person. 

(a) (1)(A)  A  provider  having  custody  and  control  of  any  evaluation, 
diagnosis,  prognosis,  laboratory  report,  or  biopsy  slide  in  a  patient’s 
record  shall  retain  such  item  for  a  period  of  not  less  than  ten  years 
from  the  date  such  item  was  created. 

(B)  The  requirements  of  subparagraph  (A)  of  this  paragraph 
shall  not  apply  to: 

(i)  An  individual  provider  who  has  retired  from  or  sold  his  or 
her  professional  practice  if  such  provider  has  notified  the  patient 
of  such  retirement  or  sale  and  offered  to  provide  such  items  in  the 
patient’s  record  or  copies  thereof  to  another  provider  of  the 
patient’s  choice  and,  if  the  patient  so  requests,  to  the  patient;  or 

(ii)  A  hospital  which  is  an  institution  as  defined  in  subpara¬ 
graph  (A)  of  paragraph  (4)  of  Code  Section  31-7-1,  which  shall 
retain  patient  records  in  accordance  with  rules  and  regulations 
for  hospitals  as  issued  pursuant  to  Code  Section  31-7-2. 

(2)  Upon  written  request  from  the  patient  or  a  person  authorized 
to  have  access  to  the  patient’s  record  under  an  advance  directive  for 
health  care  or  a  durable  power  of  attorney  for  health  care  for  such 
patient,  the  provider  having  custody  and  control  of  the  patient’s 
record  shall  furnish  a  complete  and  current  copy  of  that  record,  in 
accordance  with  the  provisions  of  this  Code  section.  If  the  patient  is 
deceased,  such  request  may  be  made  by  the  following  persons: 

(A)  The  executor,  administrator,  or  temporary  administrator  for 
the  decedent’s  estate  if  such  person  has  been  appointed; 

(B)  If  an  executor,  administrator,  or  temporary  administrator  for 
the  decedent’s  estate  has  not  been  appointed,  by  the  surviving 
spouse; 

(C)  If  there  is  no  surviving  spouse,  by  any  surviving  child;  and 

(D)  If  there  is  no  surviving  child,  by  any  parent. 

(b)  Any  record  requested  under  subsection  (a)  of  this  Code  section 
shall  within  30  days  of  the  receipt  of  a  request  for  records  be  furnished 
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to  the  patient,  any  other  provider  designated  by  the  patient,  any  person 
authorized  by  paragraph  (2)  of  subsection  (a)  of  this  Code  section  to 
request  a  patient’s  or  deceased  patient’s  medical  records,  or  any  other 
person  designated  by  the  patient.  Such  record  request  shall  be  accom¬ 
panied  by: 

(1)  An  authorization  in  compliance  with  the  federal  Health  Insur¬ 
ance  Portability  and  Accountability  Act  of  1996,  42  U.S.C.  Section 
1320d-2,  et  seq.,  and  regulations  implementing  such  act;  and 

(2)  A  signed  written  authorization  as  specified  in  subsection  (d)  of 
this  Code  section. 

(c)  If  the  provider  reasonably  determines  that  disclosure  of  the 
record  to  the  patient  will  be  detrimental  to  the  physical  or  mental 
health  of  the  patient,  the  provider  may  refuse  to  furnish  the  record; 
however,  upon  such  refusal,  the  patient’s  record  shall,  upon  written 
request  by  the  patient,  be  furnished  to  any  other  provider  designated  by 
the  patient. 

(d)  A  provider  shall  not  be  required  to  release  records  in  accordance 
with  this  Code  section  unless  and  until  the  requesting  person  has 
furnished  the  provider  with  a  signed  written  authorization  indicating 
that  he  or  she  is  authorized  to  have  access  to  the  patient’s  records  by 
paragraph  (2)  of  subsection  (a)  of  this  Code  section.  Any  provider  shall 
be  justified  in  relying  upon  such  written  authorization. 

(e)  Any  provider  or  person  who  in  good  faith  releases  copies  of 
medical  records  in  accordance  with  this  Code  section  shall  not  be  found 
to  have  violated  any  criminal  law  or  to  be  civilly  liable  to  the  patient, 
the  deceased  patient’s  estate,  or  to  any  other  person.  (Code  1981, 
§  31-32-2,  enacted  by  Ga.  L.  1984,  p.  1680,  §  1;  Code  1981,  §  31-33-2, 
as  redesignated  by  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  2001,  p.  1157,  §  1; 
Ga.  L.  2002,  p.  641,  §  2;  Ga.  L.  2006,  p.  494,  §  3/HB  912;  Ga.  L.  2007, 
p.  133,  §  13/HB  24;  Ga.  L.  2008,  p.  12,  §  2-32/SB  433.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2006,  “and”  was 
added  at  the  end  of  subparagraph 

(a) (2)(C),  in  subsection  (b),  a  comma  was 
deleted  following  “Code  section  shall”  in 
the  introductory  language,  and  “section” 
was  substituted  for  “Section”  in  paragraph 

(b) (2). 

Pursuant  to  Code  Section  28-9-5,  in 
2008,  “by  the  department”  was  deleted 
following  “hospitals  as  issued”  in  division 
(a)(l)(B)(ii). 

Editor’s  notes.  —  Ga.  L.  2007,  p.  133, 
§  1/HB  24,  not  codified  by  the  General 
Assembly,  provides:  “(a)  The  General  As¬ 


sembly  has  long  recognized  the  right  of 
the  individual  to  control  all  aspects  of  his 
or  her  personal  care  and  medical  treat¬ 
ment,  including  the  right  to  insist  upon 
medical  treatment,  decline  medical  treat¬ 
ment,  or  direct  that  medical  treatment  be 
withdrawn.  In  order  to  secure  these 
rights,  the  General  Assembly  has  adopted 
and  amended  statutes  recognizing  the  liv¬ 
ing  will  and  health  care  agency  and  pro¬ 
vided  statutory  forms  for  both  documents. 

“(b)  The  General  Assembly  has  deter¬ 
mined  that  the  statutory  forms  for  the 
living  will  and  durable  power  of  attorney 
for  health  care  are  confusing  and  inconsis- 
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tent  and  that  the  statutes  providing  for 
the  living  will  and  health  care  agency 
contain  conflicting  concepts,  inconsistent 
and  out-of-date  terminology,  and  confus¬ 
ing  and  inconsistent  requirements  for  ex¬ 
ecution.  In  addition,  there  is  a  commend¬ 
able  trend  among  the  states  to  combine 
the  concepts  of  the  living  will  and  health 
care  agency  into  a  single  legal  document. 

“(c)  The  General  Assembly  recognizes 
that  a  significant  number  of  individuals 
representing  the  academic,  medical,  legis¬ 
lative,  and  legal  communities,  state  offi¬ 
cials,  ethics  scholars,  and  advocacy  groups 
worked  together  to  develop  the  advance 
directive  for  health  care  contained  in  this 
Act,  and  the  collective  intent  was  to  create 
a  form  that  uses  understandable  and  ev¬ 
eryday  language  in  order  to  encourage 
more  citizens  of  this  state  to  execute  ad¬ 
vance  directives  for  health  care. 

“(d)  The  General  Assembly  finds  that 


the  clear  expression  of  an  individual’s 
decisions  regarding  health  care,  whether 
made  by  the  individual  or  an  agent  ap¬ 
pointed  by  the  individual,  is  of  critical 
importance  not  only  to  citizens  but  also  to 
the  health  care  and  legal  communities, 
third  parties,  and  families.  In  furtherance 
of  these  purposes,  the  General  Assembly 
enacts  a  new  Chapter  32  of  Title  31, 
setting  forth  general  principles  governing 
the  expression  of  decisions  regarding 
health  care  and  the  appointment  of  a 
health  care  agent,  as  well  as  a  form  of 
advance  directive  for  health  care.” 

Law  reviews.  —  For  article,  “What 
Every  Attorney  Should  Know  About 
Health  Care  Law,”  see  15  (No.  6)  Ga.  St. 
B.J.  17  (2010). 

For  note  on  the  2002  amendment  of  this 
Code  section,  see  19  Ga.  St.  U.L.  Rev.  200 
(2002). 


JUDICIAL  DECISIONS 


O.C.G.A.  §  31-33-2(a)(2)  not  preempted 
by  45  C.F.R.  §  164.502(g)(4).  —  O.C.G.A. 
§  31-33-2(a)(2)  is  more  stringent  than,  and 
thus  is  not  preempted  by,  45  C.F.R. 
§  164.502(g)(4)  because  §  164.502(g)(4)  per¬ 
mits  an  executor,  administrator,  or  some 
other  person  authorized  to  act  on  behalf  of 
the  decedent  or  his  or  her  estate  to  obtain 
protected  health  information,  but  the  person 
whom  §  31-33-2(a)(2)  allows  to  act  on  behalf 
of  the  deceased  individual  or  the  estate  is 
only  the  executor  or  administrator  if  the 
estate  is  represented,  and  only  the  surviving 
spouse  if  one  exists  and  the  estate  is 
unrepresented.  Alvista  Healthcare  Ctr.  v. 
Miller,  286  Ga.  122,  686  S.E.2d  96  (2009). 

Under  federal  law,  decedent’s  sur¬ 
viving  spouse  entitled  to  decedent’s 
medical  records.  —  Nursing  home  was 
obliged  to  release  a  decedent’s  medical 
records  to  the  decedent’s  surviving  spouse 
who  was  pursuing  a  wrongful  death  action 
since  under  O.C.G.A.  §§  31-33-2(a)(2)(B) 
and  51-4-2  the  spouse  was  authorized  to 
access  those  records,  and  the  trial  court’s 
order  requiring  the  release  of  the  records 
complied  with  the  Health  Insurance  Por¬ 
tability  and  Accountability  Act  of  1996, 
Pub.  L.  No.  104-191.  Alvista  Healthcare 


Ctr.,  Inc.  v.  Miller,  296  Ga.  App.  133,  673 
S.E.2d  637  (2009). 

Court  of  appeals  did  not  err  in  affirming 
an  order  granting  a  surviving  spouse  a  tem¬ 
porary  restraining  order  and  permanent  in¬ 
junction  requiring  the  owner  of  a  nursing 
care  facility  to  release  a  decedent’s  medical 
records  and  a  declaratory  judgment  that  the 
spouse  was  entitled  to  the  records  pursuant 
to  O.C.G.A.  §  31-33-2(a)(2)(B)  because  the 
spouse  was  entitled  to  access  the  decedent’s 
protected  health  information  in  accordance 
with  45  C.F.R.  §  164.502(g)(4)  when 
§  31-33-2(a)(2)(B)  authorized  a  surviving 
spouse  to  act  on  behalf  of  the  decedent  or  the 
estate  in  obtaining  medical  records;  except 
for  mental  health  records  and  any  records 
which  remained  privileged  or  confidential, 
all  of  the  decedent’s  protected  health  infor¬ 
mation  was  relevant  to  the  limited  personal 
representation  granted  to  a  surviving 
spouse  by  §  31-33-2(a)(2)(B),  and  the 
spouse,  by  qualifying  for  that  limited  per¬ 
sonal  representation  and  requesting  medi¬ 
cal  records  which  the  spouse  was  authorized 
to  request  by  virtue  of  such  representation, 
had  met  every  requirement  of  45  C.F.R. 
§  164.502(g)(4).  Alvista  Healthcare  Ctr.  v. 
Miller,  286  Ga.  122,  686  S.E.2d  96  (2009). 
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Because  the  evident  purpose  of  O.C.G.A. 
§  31-33-2(a)(2),  when  read  in  conjunction 
with  §  31-33-2(b)(l),  is  to  identify  several 
persons,  the  executor  or  administrator  being 
the  first  choice  and  the  surviving  spouse 
being  the  second,  who  have  authority  to  sub¬ 
mit  an  authorization  in  compliance  with  the 
Health  Insurance  Portability  and  Account¬ 
ability  Act  of  1996,  Pub.  L.  No.  104-191,  and 
to  obtain  medical  records  on  behalf  of  the 
decedent  or  the  decedent’s  estate, 
§  31-33-2(a)(2)  constitutes  the  applicable 
state  law  to  which  45  C.F.R.  §  164.502(g)(4) 
refers,  and  §  31-33-2(a)(2)(B)  necessarily  im¬ 
plies  that,  when  there  is  no  executor  or 
administrator,  the  surviving  spouse  is 
granted  authority  to  act  on  behalf  of  the 
decedent  or  his  or  her  estate  with  respect  to 
requests  for  medical  records.  Alvista 
Healthcare  Ctr.  v.  Miller,  286  Ga.  122,  686 
S.E.2d  96  (2009). 

O.C.G.A.  §  31-33-2(a)(2)  treats  the  sur¬ 
viving  spouse  as  a  personal  representative 
in  lieu  of  the  executor  or  administrator 
with  respect  to  requests  for  medical  re¬ 
cords  and  §  31-33-2(a)(2)(B)  establishes  a 
limited  personal  representation  in  the 
surviving  spouse  for  the  express  purpose 
of  obtaining  the  decedent’s  medical  re¬ 
cords  in  compliance  with  the  Health  In¬ 
surance  Portability  and  Accountability 
Act  of  1996,  Pub.  L.  No.  104-191,  the 
Georgia  statute  does  not  provide  for  per¬ 
sonal  representation  by  the  surviving 
spouse  for  other  purposes,  but  the  statute 
permits  the  spouse  to  obtain  all  types  of 
medical  records,  other  than  mental  health 
records  as  excepted  by  O.C.G.A. 
§  31-33-4,  and  subject  to  the  preservation 


in  O.C.G.A.  §  31-33-6  of  the  privileged  or 
confidential  nature  of  communications 
recognized  in  other  laws,  and  therefore, 
§  31-33-2(a)(2)  is  carefully  tailored  to  pro¬ 
vide  the  authority  contemplated  by  45 
C.F.R.  §  164.502(g)(4).  Alvista  Healthcare 
Ctr.  v.  Miller,  286  Ga.  122,  686  S.E.2d  96 
(2009). 

45  C.F.R.  §  164.502(g)(4)  does  not  require 
that  the  person  having  authority  to  act  on 
behalf  of  the  decedent  or  his  or  her  estate 
and  requesting  medical  records  must  intend 
to  make  future  use  of  those  records  in  his  or 
her  fiduciary  capacity  as  a  personal  repre¬ 
sentative  because  when  the  person  having 
authority  to  act  on  behalf  of  the  decedent  or 
the  estate  makes  a  request  for  medical  re¬ 
cords  which  is  within  the  scope  of  that 
authority,  the  very  request  constitutes  an 
action  in  that  person’s  capacity  as  a  limited 
personal  representative,  and  such  request  is 
the  only  action  which  can  come  within  the 
limited  personal  representation  established 
by  O.C.G.A.  §  31-33-2(a)(2)  for  the  purpose 
of  obtaining  medical  records;  once  the  med¬ 
ical  records  are  obtained  by  a  person  autho¬ 
rized  by  state  law  to  act  on  behalf  of  the 
decedent  or  the  estate  by  requesting  them, 
45  C.F.R.  §  164.502(g)(4)  does  not  restrict 
the  future  use  of  those  records,  and  after 
obtaining  the  medical  records,  therefore,  the 
surviving  spouse  may  pursue  a  wrongful 
death  claim,  he  or  she  may  seek  appoint¬ 
ment  as  administrator  in  order  to  bring  a 
survival  action  on  behalf  of  the  estate  pur¬ 
suant  to  O.C.G.A.  §  51-4-5(b),  he  or  she  may 
do  both  or  may  do  neither.  Alvista 
Healthcare  Ctr.  v.  Miller,  286  Ga.  122,  686 
S.E.2d  96  (2009). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Refusing  copies  of  reports  to  appli¬ 
cant  for  disability  retirement  bene¬ 
fits.  —  If  the  medical  board  of  the  Employ¬ 
ees  Retirement  System  determines  that 
the  examining  physician  has  met  the  cri¬ 
teria  of  subsection  (c)  of  O.C.G.A. 


§  31-33-2  in  recommending  nondisclosure 
of  medical  records  prepared  in  the  evalu¬ 
ation  of  a  claim  for  disability  retirement 
benefits,  it  is  appropriate  to  refuse  copies 
of  those  reports  to  the  applicant  who  was 
examined.  1992  Op.  Att’y  Gen.  No.  92-19. 
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31-33-3.  Costs  of  copying  and  mailing;  patient’s  rights  as  to 
records. 


(a)  The  party  requesting  the  patient’s  records  shall  be  responsible  to 
the  provider  for  the  costs  of  copying  and  mailing  the  patient’s  record.  A 
charge  of  up  to  $20.00  may  be  collected  for  search,  retrieval,  and  other 
direct  administrative  costs  related  to  compliance  with  the  request 
under  this  chapter.  A  fee  for  certifying  the  medical  records  may  also  be 
charged  not  to  exceed  $7.50  for  each  record  certified.  The  actual  cost  of 
postage  incurred  in  mailing  the  requested  records  may  also  be  charged. 
In  addition,  copying  costs  for  a  record  which  is  in  paper  form  shall  not 
exceed  $.75  per  page  for  the  first  20  pages  of  the  patient’s  records  which 
are  copied;  $.65  per  page  for  pages  21  through  100;  and  $.50  for  each 
page  copied  in  excess  of  100  pages.  All  of  the  fees  allowed  by  this  Code 
section  may  be  adjusted  annually  in  accordance  with  the  medical 
component  of  the  consumer  price  index.  The  Office  of  Planning  and 
Budget  shall  be  responsible  for  calculating  this  annual  adjustment, 
which  will  become  effective  on  July  1  of  each  year.  To  the  extent  the 
request  for  medical  records  includes  portions  of  records  which  are  not  in 
paper  form,  including  but  not  limited  to  radiology  films,  models,  or  fetal 
monitoring  strips,  the  provider  shall  be  entitled  to  recover  the  full 
reasonable  cost  of  such  reproduction.  Payment  of  such  costs  may  be 
required  by  the  provider  prior  to  the  records  being  furnished.  This 
subsection  shall  not  apply  to  records  requested  in  order  to  make  or 
complete  an  application  for  a  disability  benefits  program. 

(b)  The  rights  granted  to  a  patient  or  other  person  under  this  chapter 
are  in  addition  to  any  other  rights  such  patient  or  person  may  have 
relating  to  access  to  a  patient’s  records;  however,  nothing  in  this 
chapter  shall  be  construed  as  granting  to  a  patient  or  person  any  right 
of  ownership  in  the  records,  as  such  records  are  owned  by  and  are  the 
property  of  the  provider.  (Code  1981,  §  31-32-3,  enacted  by  Ga.  L.  1984, 
p.  1680,  §  1;  Code  1981,  §  31-33-3,  as  redesignated  by  Ga.  L.  1985,  p. 
149,  §  31;  Ga.  L.  2001,  p.  1157,  §  2.) 


Editor’s  notes.  —  On  June  29,  2010, 
the  Office  of  Planning  and  Budget  issued  a 
statement  authorizing  an  increase  in  the 
fees  authorized  by  this  Code  section,  effec¬ 
tive  July  1,  2010,  as  follows:  search,  re¬ 
trieval,  and  other  direct  administrative 
costs,  up  to  $25.88;  certification  fee,  up  to 
$9.70  per  record;  copying  costs  for  records 


in  paper  form,  per  page  for  pages  1-20, 
$.97,  per  page  for  pages  21-100,  $.83,  and 
per  page  for  pages  over  100,  $.66. 

Law  reviews.  —  For  article,  “Trial 
Practice  and  Procedure,”  see  53  Mercer  L. 
Rev.  475  (2001).  For  survey  article  on 
workers’  compensation  law,  see  60  Mercer 
L.  Rev.  433  (2008). 


JUDICIAL  DECISIONS 


Companies  providing  photocopy-  requiring  hospitals  to  furnish  patients’ 
ing  services  were  subject  to  the  provision  records  for  the  “reasonable  costs  of  copy- 
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ing  and  mailing.”  Cotton  v.  Med-Cor 
Health  Info.  Solutions,  Inc.,  221  Ga.  App. 
609,  472  S.E.2d  92  (1996). 

Workers’  Compensation  Board  reg¬ 
ulated  photocopying  charges.  —  Be¬ 
cause  the  Georgia  Workers’  Compensation 
Board,  and  not  the  Health  Records  Act, 
O.C.G.A.  §  31-33-3,  regulated  the  medical 
photocopying  charges  in  workers’  compen¬ 
sation  proceedings,  the  trial  court  prop¬ 


erly  dismissed  a  declaratory  judgment 
complaint  filed  by  a  photocopier,  which 
sought  guidance  regarding  the  appropri¬ 
ate  fee  structure  for  medical  photocopying 
services  in  workers’  compensation  pro¬ 
ceedings,  for  failure  to  state  a  claim  upon 
which  relief  could  be  granted.  Smart  Doc¬ 
ument  Solutions,  LLC  v.  Hall,  290  Ga. 
App.  483,  659  S.E.2d  838  (2008). 


31-33-4.  Mental  health  records. 

The  provisions  of  this  chapter,  except  as  otherwise  provided  in  Code 
Sections  31-33-7  and  31-33-8,  shall  not  apply  to  psychiatric,  psycholog¬ 
ical,  or  other  mental  health  records  of  a  patient.  (Code  1981,  §  31-32-4, 
enacted  by  Ga.  L.  1984,  p.  1680,  §  1;  Code  1981,  §  31-33-4,  as 
redesignated  by  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  2010,  p.  286,  §  18/SB 
244.) 

The  2010  amendment,  effective  July  Cross  references.  —  Right  of  mental 
1,  2010,  inserted  “,  except  as  otherwise  patients  to  examine  medical  records, 
provided  in  Code  Sections  31-33-7  and  §§  37-3-162,  37-3-167. 

31-33-8,”  in  the  middle  of  this  Code  sec¬ 
tion. 


31-33-5.  Immunity  from  liability  for  releasing  information. 

Any  provider  releasing  information  in  good  faith  pursuant  to  the 
provisions  of  this  chapter  shall  not  be  civilly  or  criminally  liable  to  the 
patient,  guardian,  parent,  or  any  other  person  for  such  release.  (Code 
1981,  §  31-32-5,  enacted  by  Ga.  L.  1984,  p.  1680,  §  1;  Code  1981, 
§  31-33-5,  as  redesignated  by  Ga.  L.  1985,  p.  149,  §  31.) 

31-33-6.  Confidential  communications. 

Nothing  in  this  chapter  shall  be  construed  as  destroying  or  dimin¬ 
ishing  the  privileged  or  confidential  nature  of  any  communication  now 
or  hereafter  recognized  by  law.  (Code  1981,  §  31-32-6,  enacted  by  Ga.  L. 

1984,  p.  1680,  §  1;  Code  1981,  §  31-33-6,  as  redesignated  by  Ga.  L. 

1985,  p.  149,  §  31.) 


JUDICIAL  DECISIONS 


Cited  in  Stoneridge  Properties,  Inc.  v. 
Kuper,  178  Ga.  App.  409,  343  S.E.2d  424 
(1986). 
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31-33-7.  Furnishing  copies  of  psychological  or  psychiatric  eval¬ 
uation  to  law  enforcement  officer  upon  request. 

(a)  Notwithstanding  the  provisions  of  Code  Section  31-33-4,  if  a  law 
enforcement  officer  employed  by  a  governmental  entity  is  required  to 
submit  to  a  psychological  or  psychiatric  examination  for  the  purpose  of 
assessing  the  law  enforcement  officer’s  fitness  for  duty,  employment 
status,  or  assignment  of  duties,  then,  upon  the  written  request  of  the 
law  enforcement  officer,  the  employer  shall  furnish  to  the  law  enforce¬ 
ment  officer  a  complete  copy  of  the  evaluation  or  report. 

(b)  Any  employer  or  health  care  provider  furnishing  or  making  a 
report  or  evaluation  in  good  faith  pursuant  to  the  provisions  of  this 
Code  section  shall  not  be  civilly  or  criminally  liable  to  the  law  enforce¬ 
ment  officer  or  any  other  person  for  furnishing  or  making  such  report  or 
evaluation. 

(c)  If  an  employer  reasonably  determines  that  disclosure  of  the 
evaluation  or  report  to  the  law  enforcement  officer  will  be  detrimental 
to  the  mental  health  of  the  law  enforcement  officer,  would  present  a  risk 
of  harm  to  other  persons,  would  involve  the  disclosure  of  confidential 
information  or  would  violate  the  privacy  of  a  third  party,  then  the 
employer  may  refuse  to  furnish  the  record  of  evaluation;  provided, 
however,  that  upon  such  refusal  the  evaluation  or  report  shall,  upon 
written  request  by  the  law  enforcement  officer,  be  furnished  by  the 
employer  to  a  psychiatrist  or  psychologist  treating  the  law  enforcement 
officer.  (Code  1981,  §  31-33-7,  enacted  by  Ga.  L.  1998,  p.  1499,  §  1.) 

Cross  references.  —  Employment  and  to  Code  Section  28-9-5,  in  1998,  pro¬ 
training  of  peace  officers,  T.  35,  C.  8.  vided,”  was  substituted  for  “provided;  ”  in 

Code  Commission  notes.  —  Pursuant  subsection  (c). 

31-33-8.  Electronic  records;  application  to  psychiatric,  psycho¬ 
logical,  or  other  mental  health  records. 

(a)  Notwithstanding  any  other  provision  of  the  law  to  the  contrary, 
any  provider  may,  in  its  sole  discretion,  create,  maintain,  transmit, 
receive,  and  store  records  in  an  electronic  format  within  the  meaning  of 
Code  Section  10-12-2  and  may,  in  its  sole  discretion,  temporarily  or 
permanently  convert  records  into  an  electronic  format. 

(b)  A  provider  shall  not  be  required  to  maintain  separate  tangible 
copies  of  electronically  stored  records. 

(c)  The  other  provisions  of  this  chapter  shall  apply  to  electronic 
records  to  the  same  extent  as  those  provisions  apply  to  tangible  records. 

(d)  This  Code  section  is  subject  to  all  applicable  federal  laws  govern¬ 
ing  the  security  and  confidentiality  of  a  patient’s  personal  health 
information. 
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(e)  A  tangible  copy  of  a  record  reproduced  from  an  electronically 
stored  record  shall  be  considered  an  original  for  purposes  of  providing 
copies  to  patients  or  other  authorized  parties  and  for  introduction  of  the 
records  into  evidence  in  administrative  or  court  proceedings. 


(f )  Except  as  provided  otherwise  under  federal  law,  upon  receiving  a 
request  for  a  copy  of  a  record  from  a  patient  or  an  authorized  person 
under  Code  Section  31-33-3,  a  provider  shall  provide  copies  of  the 
record  in  either  tangible  or  electronically  stored  form. 


(g)  Subsections  (a),  (b),  (d)  and  (e)  of  this  Code  section  shall  apply  to 
psychiatric,  psychological,  or  other  mental  health  records  of  a  patient. 
(Code  1981,  §  31-33-8,  enacted  by  Ga.  L.  2005,  p.  618,  §  1/SB  204;  Ga. 


L.  2009,  p.  698,  §  4/HB  126;  Ga.  L. 

The  2010  amendment,  effective  July 
1,  2010,  redesignated  the  former  second 
sentence  of  subsection  (c)  as  present  sub¬ 
section  (d);  redesignated  former  subsec¬ 
tions  (d)  and  (e)  as  present  subsections  (e) 


2010,  p.  286,  §  19/SB  244.) 

and  (f),  respectively;  and  added  subsec¬ 
tion  (g). 

Cross  references.  —  Georgia  Elec¬ 
tronic  Records  and  Signatures  Act, 
§  10-12-1  et  seq. 
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Sec. 

31-34-1.  Short  title. 

31-34-2.  Purpose  and  intent  of  chapter. 

31-34-3.  Administration  by  Georgia 
Board  for  Physician  Workforce. 

31-34-4.  Loan  applicant  qualifications; 
rules  and  regulations. 

31-34-4.1.  Grants  to  hospitals  and  other 
entities;  use  of  funds;  rules  and 
regulations  authorized. 

31-34-5.  Service  cancelable  loan; 

amount;  repayment;  determi- 


Sec. 

nation  of  physician 

under  served  rural  areas. 

31-34-6.  Contract  between  applicant 
and  state  agreeing  to  terms 
and  conditions  of  loan;  breach 
of  contract;  service  cancelable 
contracts. 

31-34-7.  Cancellation  of  contract. 

31-34-8.  Funding. 

31-34-9.  Biennial  report  to  General  As¬ 
sembly. 


Cross  references.  —  Physicians,  T.  43, 
C.  34. 

Administrative  rules  and  regula¬ 
tions.  —  Physicians  for  rural  areas  assis¬ 
tance  program,  Official  Compilation  of  the 
Rules  and  Regulations  of  the  State  of 
Georgia,  State  Medical  Education  Board 
of  Georgia,  Chapter  355-3. 

31-34-1.  Short  title. 


NHSC  Grant  Program,  Official  Compi¬ 
lation  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  State  Medical  Education 
Board  of  Georgia,  Chapter  355-4. 

Georgia  Medical  Fair,  Official  Compila¬ 
tion  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  State  Medical  Education 
Board  of  Georgia,  Chapter  355-5. 


This  chapter  shall  be  known  and  may  be  cited  as  the  “Physicians  for 
Rural  Areas  Assistance  Act.”  (Code  1981,  §  31-34-1,  enacted  by  Ga.  L. 
1989,  p.  1234,  §  1;  Ga.  L.  2010,  p.  322,  §  1/HB  866.) 


Editor’s  notes.  —  Ga.  L.  2010,  p.  322, 

§  1/HB  866,  effective  July  1,  2010,  reen¬ 
acted  this  Code  section  without  change. 

31-34-2.  Purpose  and  intent  of  chapter. 

It  is  the  purpose  of  this  chapter  to  increase  the  number  of  physicians 
in  physician  underserved  rural  areas  of  Georgia  by  making  loans  to 
physicians  who  have  completed  their  medical  education  and  allowing 
such  loans  to  be  repaid  by  such  physicians  agreeing  to  practice  medicine 
in  such  rural  areas  and  by  making  grants  to  hospitals  and,  as  deter¬ 
mined  by  the  Georgia  Board  for  Physician  Workforce,  other  health  care 
entities,  local  governments,  and  civic  organizations  in  physician 
underserved  rural  areas  of  Georgia  that  agree  to  provide  matching 
funds  to  the  grant,  with  the  intent  to  enhance  recruitment  efforts  in 
bringing  physicians  to  such  areas.  It  is  the  intent  of  the  General 
Assembly  that  if  funds  are  available  to  the  Georgia  Board  for  Physician 
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Workforce  to  make  loans,  grants,  or  scholarships  under  this  chapter  or 
under  other  applicable  state  law,  the  Georgia  Board  for  Physician 
Workforce  shall  give  priority  to  loans  and  scholarships  under  Part  6  of 
Article  7  of  Chapter  3  of  Title  20  and  to  loans  under  Code  Section 
31-34-4.  (Code  1981,  §  31-34-2,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1; 
Ga.  L.  2006,  p.  152,  §  2B/HB  1178;  Ga.  L.  2009,  p.  8,  §  31/SB  46;  Ga.  L. 
2010,  p.  322,  §  1/HB  866;  Ga.  L.  2011,  p.  459,  §  2/HB  509.) 


The  2010  amendment,  effective  July 
1,  2010,  added  “and  by  making  grants  to 
hospitals  and,  as  determined  by  the  State 
Medical  Education  Board,  other  health 
care  entities,  local  governments,  and  civic 
organizations  in  physician  underserved 
rural  areas  of  Georgia  that  agree  to  pro¬ 
vide  matching  funds  to  the  grant,  with  the 
intent  to  enhance  recruitment  efforts  in 
bringing  physicians  to  such  areas”  at  the 


end  of  the  first  sentence  and  added  the 
second  sentence. 

The  2011  amendment,  effective  July 
1,  2011,  substituted  “Georgia  Board  for 
Physician  Workforce”  for  “State  Medical 
Education  Board”  throughout  this  Code 
section. 

Law  reviews.  —  For  article  on  2006 
amendment  of  this  Code  section,  see  23 
Ga.  St.  U.L.  Rev.  197  (2006). 


31-34-3.  Administration  by  Georgia  Board  for  Physician  Work¬ 
force. 


This  chapter  shall  be  administered  by  the  Georgia  Board  for  Physi¬ 
cian  Workforce,  and,  as  used  in  this  chapter,  the  word  “board”  means 
the  Georgia  Board  for  Physician  Workforce  created  in  Code  Section 
49-10-1.  (Code  1981,  §  31-34-3,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1; 
Ga.  L.  2010,  p.  322,  §  1/HB  866;  Ga.  L.  2011,  p.  459,  §  2/HB  509.) 

The  2011  amendment,  effective  July  Editor’s  notes.  —  Ga.  L.  2010,  p.  322, 
1,  2011,  substituted  “Georgia  Board  for  §  1/HB  866,  effective  July  1,  2010,  reen- 
Physician  Workforce”  for  “State  Medical  acted  this  Code  section  without  change. 
Education  Board”  twice,  and  substituted 
“Code  Section  49-10-1”  for  “Code  Section 
20-3-510”  at  the  end. 

31-34-4.  Loan  applicant  qualifications;  rules  and  regulations. 

(a)  A  physician  who  receives  a  loan  under  the  program  provided  for 
in  this  chapter  shall  be  a  citizen  or  national  of  the  United  States 
licensed  to  practice  medicine  within  the  State  of  Georgia  at  the  time  the 
loan  is  made,  and  shall  be  a  graduate  of  an  accredited  graduate  medical 
education  program  located  in  the  United  States  which  has  received 
accreditation  or  provisional  accreditation  by  the  Accreditation  Council 
for  Graduate  Medical  Education  or  the  American  Osteopathic  Associa¬ 
tion. 

(b)  The  board  shall  make  a  full  investigation  of  the  qualifications  of 
an  applicant  for  a  loan  under  the  provisions  of  this  chapter  to  determine 
the  applicant’s  fitness  for  participation  in  such  loan  program,  and  for 
such  purposes,  the  board  may  propound  such  examinations  to  appli- 
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cants  as  the  board  deems  proper.  The  board’s  investigation  shall  include 
a  determination  of  the  outstanding  medical  education  loans  incurred  by 
the  applicant  while  completing  his  or  her  medical  education  and 
training. 

(c)  The  board  is  authorized  to  consider  among  other  criteria  for 
granting  loans  under  the  provisions  of  this  chapter  the  state  residency 
status  and  home  area  of  the  applying  physician  and  to  give  priority  to 
those  applicants  who  are  physicians  actively  practicing  or  beginning 
active  practice  in  specialties  experiencing  shortages  or  distribution 
problems  in  rural  areas  of  this  state  as  determined  by  the  board 
pursuant  to  rules  and  regulations  adopted  by  it  in  accordance  with  this 
chapter. 

(d)  The  board  may  adopt  and  prescribe  such  rules  and  regulations  as 
it  deems  necessary  or  appropriate  to  administer  and  carry  out  the  loan 
program  provided  for  in  this  chapter.  Such  rules  and  regulations  shall 
provide  for  fixing  the  rate  of  regular  interest  to  accrue  on  loans  granted 
under  the  provisions  of  this  chapter.  Such  regular  rate  of  interest  shall 
not  exceed  by  more  than  2  percent  the  prime  rate  published  from  time 
to  time  by  the  Board  of  Governors  of  the  Federal  Reserve  System. 
Within  such  limitation,  the  regular  rate  of  interest  may  be  increased  for 
new  recipients  of  loans  under  this  chapter.  (Code  1981,  §  31-34-4, 
enacted  by  Ga.  L.  1989,  p.  1234,  §  1;  Ga.  L.  2006,  p.  152,  §  2C/HB  1178; 
Ga.  L.  2009,  p.  859,  §  2/HB  509;  Ga.  L.  2010,  p.  322,  §  1/HB  866.) 


The  2010  amendment,  effective  July 
1,  2010,  substituted  the  present  provi¬ 
sions  of  subsection  (a)  for  the  former  pro¬ 
visions,  which  read:  “A  physician  who  re¬ 
ceives  a  loan  under  the  program  provided 
for  in  this  chapter  shall  be  licensed  to 
practice  medicine  within  the  State  of 
Georgia  at  the  time  the  loan  is  made  and 
shall  be  a  graduate  of  an  accredited 
four-year  medical  school  located  in  the 
United  States  which  has  received  accred¬ 


itation  or  provisional  accreditation  by  the 
Liaison  Committee  on  Medical  Education 
of  the  American  Medical  Association  or 
the  Bureau  of  Professional  Education  of 
the  American  Osteopathic  Association  for 
a  program  of  education  designed  to  qualify 
the  graduate  for  licensure  by  the  Georgia 
Composite  Medical  Board.” 

Law  reviews.  —  For  article  on  2006 
amendment  of  this  Code  section,  see  23 
Ga.  St.  U.L.  Rev.  197  (2006). 


31-34-4.1.  Grants  to  hospitals  and  other  entities;  use  of  funds; 
rules  and  regulations  authorized. 


(a)  After  providing  priority  consideration  to  granting  loans  pursuant 
to  Code  Section  31-34-4,  the  board  is  authorized  to  make  grants  to 
hospitals  and,  as  determined  by  the  board,  other  health  care  entities, 
local  governments,  and  civic  organizations  in  physician  underserved 
rural  areas  of  Georgia,  provided  that  any  such  hospital,  health  care 
entity,  local  government,  or  civic  organization  matches  such  grant  in  an 
amount  not  less  than  such  grant.  Such  grants  shall  be  for  the  purpose 
of  enhancing  recruitment  efforts  in  bringing  physicians  to  such  areas. 


797 


31-34-4.1 


HEALTH 


31-34-5 


(b)  Acceptable  expenditures  of  grant  funds  by  a  hospital  or  other 
health  care  entity,  local  government,  or  civic  organization  include,  but 
are  not  limited  to,  medical  education  loan  repayment,  salary  supple¬ 
ments  for  physicians,  and  additional  support  staff  for  a  physician’s 
office.  Grant  funds  shall  not  be  used  for  hiring  or  paying  a  recruiting 
firm  or  individual  recruiter. 

(c)  The  board  is  authorized  to  give  priority  over  other  grant  appli¬ 
cants  to  applicant  hospitals  and  other  health  care  entities,  local 
governments,  and  civic  organizations  in  rural  areas  of  this  state 
experiencing  shortages  or  distribution  problems  of  certain  specialties  as 
determined  by  the  board  pursuant  to  rules  and  regulations  adopted  by 
the  board  in  accordance  with  this  chapter. 

(d)  The  board  may  adopt  and  prescribe  such  rules  and  regulations  as 
it  deems  necessary  or  appropriate  to  administer  and  carry  out  the  grant 
program  provided  for  in  this  chapter.  Such  rules  and  regulations  shall 
provide  for  the  criteria  that  must  be  met  by  an  applicant  and  the 
penalties  that  shall  be  incurred  for  failure  to  comply  with  the  grant 
requirements.  (Code  1981,  §  31-34-4.1,  enacted  by  Ga.  L.  2010,  p.  322, 
§  1/HB  866.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2010. 

31-34-5.  Service  cancelable  loan;  amount;  repayment;  determi¬ 
nation  of  physician  underserved  rural  areas. 

(a) (1)  The  board  shall  have  the  authority  to  grant  to  each  applicant 
approved  by  the  board  on  a  one-year  renewable  basis  a  service 
cancelable  loan  for  a  period  not  exceeding  four  years.  The  amount  of 
the  loan  shall  be  determined  by  the  board,  but  such  amount  shall  be 
related  to  the  applicant’s  outstanding  obligations  incurred  as  a  direct 
result  of  completing  medical  education  and  training. 

(2)  A  loan  or  loans  to  each  approved  applicant  shall  be  granted  on 
the  condition  that  the  full  amount  of  the  loan  or  loans  shall  be  repaid 
to  the  State  of  Georgia  in  services  to  be  rendered  by  the  applicant’s 
practicing  his  or  her  profession  in  a  board  approved  physician 
underserved  rural  area  of  Georgia.  For  each  full  year  of  practicing  his 
or  her  profession  in  such  a  physician  underserved  rural  area,  the 
physician  who  obtained  the  loan  shall  receive  credit  for  the  full 
amount  of  one  year’s  loan  plus  regular  interest  which  accrued  on  such 
amount. 

(b) (1)  The  board  shall  have  the  authority  to  make  grants  to  each 
applicant  hospital  or  other  health  care  entity,  local  government,  or 
civic  organization  approved  by  the  board  on  a  yearly  basis,  renewable 
each  year  at  the  discretion  of  the  board.  The  amount  of  the  grant  shall 


798 


31-34-5  PHYSICIANS  FOR  RURAL  AREAS  ASSISTANCE  31-34-5 

be  determined  by  the  board,  but  such  amount  shall  be  related  to  and 
shall  not  exceed  the  applicant’s  proposed  expenditures  to  enhance 
recruitment  efforts  in  bringing  one  or  more  physicians  to  the  physi¬ 
cian  underserved  rural  area. 

(2)  A  grant  to  an  approved  applicant  shall  be  made  on  any 
condition  or  conditions  determined  by  the  board,  which  may  include, 
but  not  be  limited  to,  that  one  or  more  physicians  are  employed  and 
retained  in  the  physician  underserved  rural  area  for  a  prescribed 
minimum  length  of  time. 

(c)  In  making  a  determination  of  physician  underserved  rural  areas 
of  Georgia,  the  board  shall  seek  the  advice  and  assistance  of  the 
Department  of  Public  Health,  the  University  of  Georgia  Cooperative 
Extension  Service,  the  Department  of  Community  Affairs,  and  such 
other  public  or  private  associations  or  organizations  as  the  board 
determines  to  be  of  assistance  in  making  such  determinations.  Criteria 
to  determine  physician  underserved  rural  areas  shall  include,  but  shall 
not  be  limited  to,  relevant  statistical  data  related  to  the  following: 

(1)  The  ratio  of  physicians  to  population  in  the  area; 

(2)  Indications  of  the  health  status  of  the  population  in  the  area; 

(3)  The  poverty  level  and  dependent  age  groups  of  the  population 
in  the  area; 

(4)  Indications  of  community  support  for  more  physicians  in  the 
area;  and 

(5)  Indications  that  access  to  the  physician’s  services  is  available 
to  every  person  in  the  underserved  area  regardless  of  ability  to  pay. 
(Code  1981,  §  31-34-5,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1;  Ga.  L. 
2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2010,  p.  322,  §  1/HB  866;  Ga.  L. 
2011,  p.  459,  §  3/HB  509;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 


The  2010  amendment,  effective  July 
1,  2010,  designated  the  previously  exist¬ 
ing  provisions  of  subsection  (a)  as  para¬ 
graph  (a)(1);  redesignated  the  former  pro¬ 
visions  of  subsection  (b)  as  paragraph 
(a)(2);  and  added  subsection  (b). 

The  2011  amendments.  —  The  first 
2011  amendment,  effective  July  1,  2011, 
deleted  “the  Georgia  Board  for  Physician 
Workforce,”  preceding  “the  University  in 


the  introductory  language  of  subsection 
(c).  The  second  2011  amendment,  effective 
July  1,  2011,  substituted  “Department  of 
Public  Health”  for  “Department  of  Com¬ 
munity  Health”  in  the  introductory  lan¬ 
guage  of  subsection  (c). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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31-34-6.  Contract  between  applicant  and  state  agreeing  to 
terms  and  conditions  of  loan;  breach  of  contract;  ser¬ 
vice  cancelable  contracts. 

(a) (1)  Before  being  granted  a  service  cancelable  loan  provided  for  in 
this  chapter,  each  applicant  therefor  shall  enter  into  a  contract  with 
the  State  of  Georgia  agreeing  to  the  terms  and  conditions  upon  which 
the  loan  is  granted,  which  contract  shall  include  such  terms  and 
conditions  as  will  carry  out  the  purposes  and  intent  of  this  chapter. 
The  chairperson  of  the  board  and  the  executive  director  of  the  board, 
acting  for  and  on  behalf  of  the  State  of  Georgia,  shall  execute  the 
contract  for  the  board.  The  contract  shall  also  be  properly  executed  by 
the  applicant.  The  board  is  vested  with  full  and  complete  authority  to 
bring  an  action  in  its  own  name  against  any  recipient  of  a  loan  under 
the  provisions  of  this  chapter  for  the  performance  of  the  contract  and 
to  collect  any  amount  that  may  be  due  under  the  contract. 

(2)  Any  recipient  of  a  loan  under  the  provisions  of  this  chapter  who 
breaches  the  contract  for  such  loan  by  either  failing  to  begin  or  failing 
to  complete  the  rural  practice  service  obligation  under  the  contract 
shall  be  immediately  liable  to  the  board  for  twice  the  total  uncredited 
amount  of  all  loans  contracted  for  with  the  recipient,  such  uncredited 
amount  to  be  prorated  on  a  monthly  basis  respecting  the  recipient’s 
actual  service  rendered  and  the  total  service  obligation.  For  compel¬ 
ling  reasons  provided  for  in  rules  or  regulations  of  the  board,  the 
board  may  agree  to  and  accept  a  lesser  measure  of  damages  for  the 
breach  of  a  contract. 

(b) (1)  Before  receiving  a  grant  under  this  chapter,  each  approved 
applicant  hospital  or  other  health  care  entity,  local  government,  or 
civic  organization  shall  enter  into  a  service  cancelable  contract  with 
the  State  of  Georgia  agreeing  to  the  terms  and  conditions  upon  which 
the  grant  is  made,  which  contract  shall  include  such  terms  and 
conditions  as  will  carry  out  the  purposes  and  intent  of  this  chapter. 
The  chairperson  of  the  board  and  the  executive  director  of  the  board, 
acting  for  and  on  behalf  of  the  State  of  Georgia,  shall  execute  the 
contract  for  the  board.  The  contract  shall  also  be  properly  executed  by 
the  applicant.  The  board  is  vested  with  full  and  complete  authority  to 
bring  an  action  in  its  own  name  against  any  recipient  of  a  grant  under 
the  provisions  of  this  chapter  for  the  performance  of  the  contract  and 
to  collect  any  amount  that  may  be  due  under  the  contract. 

(2)  Any  recipient  of  a  grant  under  the  provisions  of  this  chapter 
who  breaches  the  contract  for  such  grant  shall  be  liable  for  the 
measure  of  damages  specified  in  the  contract  for  the  breach  of  such 
contract.  (Code  1981,  §  31-34-6,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1; 
Ga.  L.  2010,  p.  322,  §  1/HB  866.) 
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The  2010  amendment,  effective  July  the  beginning  of  the  second  sentence;  des- 
1,  2010,  designated  the  previously  exist-  ignated  the  former  provisions  of  subsec- 
ing  provisions  of  subsection  (a)  as  para-  tion  (b)  as  paragraph  (a)(2);  and  added 
graph  (a)(1);  in  paragraph  (a)(1),  substi-  subsection  (b). 
tuted  “chairperson”  for  “chairman”  near 

31-34-7.  Cancellation  of  contract. 

(a)  The  board  shall  have  the  authority  to  cancel  the  contract  of  any 
recipient  of  a  loan  under  this  chapter  for  cause  deemed  sufficient  by  the 
board,  provided  that  such  authority  shall  not  be  arbitrarily  or  unrea¬ 
sonably  exercised.  Upon  such  cancellation,  the  total  uncredited  amount 
paid  to  the  recipient  shall  at  once  become  due  and  payable  to  the  board 
in  cash,  and  interest  at  the  rate  of  12  percent  per  annum  shall  accrue 
on  such  total  uncredited  amount  from  the  date  of  cancellation  to  the 
date  of  payment. 

(b)  The  board  shall  have  the  authority  to  cancel  the  contract  of  any 
recipient  of  a  grant  under  this  chapter  for  cause  deemed  sufficient  by 
the  board,  provided  that  such  authority  shall  not  be  arbitrarily  or 
unreasonably  exercised.  Upon  such  cancellation,  the  grant  recipient 
shall  not  be  eligible  to  receive  further  grant  funds  pursuant  to  this 
chapter.  (Code  1981,  §  31-34-7,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1; 
Ga.  L.  2010,  p.  322,  §  1/HB  866.) 

The  2010  amendment,  effective  July  sions  as  subsection  (a);  and  added  subsec- 
1,  2010,  designated  the  existing  provi-  tion  (b). 

31-34-8.  Funding. 

The  funds  necessary  to  carry  out  the  loan  and  grant  program 
authorized  by  this  chapter  may  come  from  funds  made  available  to  the 
board  from  private,  federal,  state,  or  local  sources.  Funds  appropriated 
by  the  General  Assembly  for  the  purposes  of  this  chapter  shall  be 
appropriated  to  the  Department  of  Community  Health  for  the  specific 
purpose  of  the  cancelable  loan  and  grant  program  authorized  by  this 
chapter.  The  board  shall  be  assigned  to  the  Department  of  Community 
Health  for  administrative  purposes  only,  except  that  such  department 
shall  prepare  and  submit  the  budget  for  that  board  in  concurrence  with 
that  board.  (Code  1981,  §  31-34-8,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1; 
Ga.  L.  1999,  p.  296,  §  10;  Ga.  L.  2010,  p.  322,  §  1/HB  866.) 


The  2010  amendment,  effective  July  “loan  program”,  and  substituted  “state,  or 
1,  2010,  in  the  first  and  second  sentences,  local”  for  “or  state”  near  the  end  of  the  first 
substituted  “loan  and  grant  program”  for  sentence. 
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31-34-9.  Biennial  report  to  General  Assembly. 

The  board  shall  make  a  biennial  report  to  the  General  Assembly  of  its 
activities  under  the  provisions  of  this  chapter.  Such  report  shall  include 
the  name  of  each  recipient  of  a  loan  made  under  the  provisions  of  this 
chapter,  the  amount  of  each  such  loan,  and  the  rural  area  in  which  the 
recipient  is  practicing  medicine.  Such  report  shall  include  the  name  of 
each  recipient  of  a  grant  made  under  the  provisions  of  this  chapter,  the 
amount  of  each  such  grant,  and  the  rural  area  in  which  the  recipient  is 
located.  Such  report  shall  also  report  the  amount  of  administrative 
expenses  incurred  by  the  board  in  carrying  out  the  provisions  of  this 
chapter.  (Code  1981,  §  31-34-9,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1; 
Ga.  L.  2010,  p.  322,  §  1/HB  866.) 

The  2010  amendment,  effective  July 
1,  2010,  added  the  third  sentence. 


*■ 
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CHAPTER  35 


VACCINATIONS  FOR  FIREFIGHTERS,  EMERGENCY 
MEDICAL  TECHNICIANS,  AND  PUBLIC 

SAFETY  OFFICERS 


Article  1 

General  Provisions 

Sec. 

31-35-1.  Legislative  finding. 

31-35-2.  Definitions. 

31-35-3.  Voluntary  vaccinations  for  hep¬ 
atitis  B;  screening  for  hepatitis 
C. 

Article  2 

Bioterrorism  Protection  for 
Emergency  Responders 

31-35-10.  Definitions. 


Sec. 

31-35-11.  Vaccinations  for  emergency  re¬ 
sponders;  exemption  provided 
by  physician;  priority;  adminis¬ 
tration  and  implementation; 
funding. 


Code  Commission  notes.  —  This  pursuant  to  Code  Section  28-9-5  in  light  of 
chapter,  which  was  enacted  as  Chapter  34  the  previous  enactment  of  a  Chapter  34  by 
of  Title  31,  was  renumbered  as  Chapter  35  Ga.  L.  1989,  p.  1234. 


JUDICIAL  DECISIONS 


Sovereign  immunity.  —  Sovereign 
immunity  of  a  county  was  not  waived  by 
O.C.G.A.  Ch.  35,  T.  31  since  the  law  does 
not  create  a  general  duty  for  counties  to 
vaccinate  officers.  The  chapter  only  re¬ 
quires  vaccination  at  the  request  of  an 
employee.  Diaz  v.  Gwinnett  County,  225 
Ga.  App.  807,  485  S.E.2d  42  (1997). 


Official  immunity  of  county  employees 
was  not  waived  since  there  was  no  evi¬ 
dence  that  the  employees  acted  mali¬ 
ciously,  willfully,  or  corruptly  in  connec¬ 
tion  with  the  failure  of  a  police  officer  to  be 
vaccinated  against  hepatitis  B.  Diaz  v. 
Gwinnett  County,  225  Ga.  App.  807,  485 
S.E.2d  42  (1997). 


ARTICLE  1 

GENERAL  PROVISIONS 


Code  Commission  notes.  —  Pursuant  designated  as  Article  1  of  Chapter  35  of 
to  Code  Section  28-9-5,  in  2003,  Code  Title  31. 

Sections  31-35-1  through  31-35-3  were 

31-35-1.  Legislative  finding. 

The  General  Assembly  finds  and  declares  that,  by  reason  of  their 
employment,  firefighters,  emergency  medical  technicians,  and  public 
safety  officers  are  required  to  work  in  the  midst  of  and  are  subject  to 
exposure  to  infectious  diseases,  especially  hepatitis  B  and  hepatitis  C; 
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that  the  United  States  Centers  for  Disease  Control  and  Prevention 
have  estimated  that  200,000  persons  in  the  United  States  are  infected 
each  year  with  hepatitis  B  and  of  that  number  25  percent  become  ill, 
10,000  require  hospitalization,  and  5,000  die;  that  it  is  estimated  that 
there  are  from  500,000  to  1,000,000  infectious  hepatitis  B  carriers  in 
the  United  States,  of  which  up  to  80  percent  of  such  chronic  carriers  are 
unaware  that  they  have  hepatitis  B  and  are  capable  of  spreading  it; 
that  3.9  million  Americans  are  infected  with  chronic  hepatitis  C;  that 
350,000  to  450,000  new  cases  of  chronic  hepatitis  C  occur  each  year; 
that  there  is  no  known  cure  for  hepatitis  B  or  hepatitis  C  and  for 
firefighters,  emergency  medical  technicians,  and  public  safety  officers, 
there  is  no  way  of  knowing  who  among  those  being  helped  at  an 
accident,  a  fire,  or  any  incident  are  hepatitis  B  or  hepatitis  C  carriers. 
The  General  Assembly  further  finds  and  declares  that  all  the  aforemen¬ 
tioned  conditions  exist  and  arise  out  of  or  in  the  course  of  such 
employment.  (Code  1981,  §  31-35-1,  enacted  by  Ga.  L.  1989,  p.  1780, 
§  1;  Ga.  L.  1998,  p.  1499,  §  2;  Ga.  L.  2012,  p.  775,  §  31/HB  942.) 

The  2012  amendment,  effective  May  “Centers  for  Disease  Control  and  Preven- 
1,  2012,  part  of  an  Act  to  revise,  modern-  tion”  for  “Centers  for  Disease  Control”  in 
ize,  and  correct  the  Code,  substituted  the  first  sentence. 

31-35-2.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Emergency  medical  technician”  means  an  emergency  medical 
technician  as  defined  in  Code  Section  31-11-2. 

(2)  “Fire  department”  means  a  service  group  (paid  or  volunteer) 
that  is  organized  and  trained  for  the  prevention  and  control  of  loss  of 
life  and  property  from  fire  or  other  emergency. 

(3)  “Firefighter”  means  an  individual  who  is  assigned  by  a  fire 
department  to  fire-fighting  activity  and  is  required  to  respond  to 
alarms  and  perform  emergency  action  at  the  location  of  a  fire,  a 
hazardous  materials  emergency,  or  other  emergency  incident. 

(4)  “Public  safety  officer”  means  an  individual  sworn  to  enforce  the 
criminal  laws  of  this  state  or  any  county  or  municipality  of  this  state. 
(Code  1981,  §  31-35-2,  enacted  by  Ga.  L.  1989,  p.  1780,  §  1.) 

31-35-3.  Voluntary  vaccinations  for  hepatitis  B;  screening  for 
hepatitis  C. 

Any  active  firefighter,  emergency  medical  technician,  or  public  safety 
officer  who  may  be  exposed  to  hepatitis  B  or  hepatitis  C  during  a  period 
while  the  firefighter,  emergency  medical  technician,  or  public  safety 
officer  is  engaged  in  the  performance  of  his  or  her  duties  shall  at  the 
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request  of  the  firefighter,  emergency  medical  technician,  or  public 
safety  officer  be  vaccinated  for  protection  against  hepatitis  B  or 
screened  for  exposure  to  hepatitis  C.  The  cost,  after  the  payment  by  any 
third-party  payor,  of  such  vaccination  or  screening  shall  be  paid  by  the 
county,  municipality,  or  other  person  or  entity  employing  such  fire¬ 
fighter,  emergency  medical  technician,  or  public  safety  officer  or  by  the 
governing  authority  of  the  county  in  the  case  of  a  volunteer  firefighter. 
(Code  1981,  §  31-35-3,  enacted  by  Ga.  L.  1989,  p.  1780,  §  1;  Ga.  L. 
1998,  p.  1499,  §  3.) 


ARTICLE  2 

BIOTERRORISM  PROTECTION  FOR  EMERGENCY  RESPONDERS 

Cross  references.  —  Domestic  terror¬ 
ism,  §  16-4-10.  Bioterrorism  and  public 
health  emergencies,  §§  31-12-1.1,  38-3-3. 

31-35-10.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Bioterrorism”  means  the  intentional  use,  to  cause  or  attempt 
to  cause  death,  disease,  or  other  biological  malfunction  in  any  living 
organism,  of  any  of  the  following: 

(A)  Microorganism; 

(B)  Virus; 

(C)  Infectious  substance;  or 

(D)  Biological  product  that  may  be  engineered  as  a  result  of 
biotechnology  or  any  naturally  occurring  or  bioengineered  compo¬ 
nent  of  any  microorganism,  virus,  infectious  substance,  or  biologi¬ 
cal  product. 

(2)  “Commissioner”  means  the  commissioner  of  public  health. 

(3)  “Department”  means  the  Department  of  Public  Health. 

(4)  “Disaster  location”  means  any  geographical  location  where  a 
bioterrorism  attack,  terrorist  attack,  catastrophic  event,  natural 
disaster,  or  emergency  occurs. 

(5)  “Emergency  responder”  means  any  person  employed  as  state  or 
local  law  enforcement  personnel,  fire  department  personnel,  correc¬ 
tions  officers,  or  emergency  medical  personnel  who  may  be  deployed 
to  a  bioterrorism  attack,  terrorist  attack,  catastrophic  event,  natural 
disaster,  or  emergency.  (Code  1981,  §  31-35-10,  enacted  by  Ga.  L. 
2003,  p.  569,  §  4;  Ga.  L.  2009,  p.  453,  §§  1-4, 1-6/HB  228;  Ga.  L.  2011, 
p.  705,  §§  6-3,  6-5/HB  214.) 
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The  2011  amendment,  effective  July  “Department  of  Community  Health”  in 
1,  2011,  substituted  “commissioner  of  pub-  paragraph  (3). 

lie  health”  for  “commissioner  of  commu-  Law  reviews.  —  For  article  on  the 
nity  health”  in  paragraph  (2)  and  substi-  2011  amendment  of  this  Code  section,  see 
tuted  “Department  of  Public  Health”  for  28  Ga.  St.  U.L.  Rev.  147  (2011). 

31-35-11.  Vaccinations  for  emergency  responders;  exemption 
provided  by  physician;  priority;  administration  and 
implementation;  funding. 

(a)  The  department  shall  offer  a  vaccination  program  for  emergency 
responders  who  may  be  exposed  to  infectious  diseases  when  deployed  to 
a  disaster  location.  The  program  shall  include  diseases  for  which 
vaccinations  are  recommended  by  the  United  States  Public  Health 
Service  and  in  accordance  with  the  Federal  Emergency  Management 
Directors  Policy  and  may  include,  but  not  be  limited  to,  vaccinations  for 
hepatitis  A,  hepatitis  B,  diphtheria-tetanus,  influenza,  and 
pneumococcal. 

(b)  An  emergency  responder  shall  be  exempt  from  vaccination  when 
a  written  statement  from  a  licensed  physician  is  presented  to  the 
department  indicating  that  a  vaccine  is  medically  contraindicated  for 
that  person  or  the  emergency  responder  signs  a  written  statement  that 
the  administration  of  a  vaccination  conflicts  with  his  or  her  personal 
choice  or  religious  beliefs. 

(c)  In  the  event  of  a  vaccine  shortage,  the  commissioner,  in  consul¬ 
tation  with  the  Governor  and  the  federal  Centers  for  Disease  Control 
and  Prevention,  shall  use  federal  recommendations  to  determine  the 
priority  for  vaccinations  for  emergency  responders. 

(d)  The  department  shall  notify  emergency  responders  of  the  avail¬ 
ability  of  the  vaccination  program  and  the  risks  associated  with  such 
vaccinations  and  shall  provide  educational  materials  to  emergency 
responders  on  ways  to  prevent  exposure  to  infectious  diseases. 

(e)  The  department  may  contract  with  county  and  local  health 
departments,  not  for  profit  home  health  care  agencies,  hospitals, 
physicians,  or  other  licensed  health  care  organizations  to  administer 
the  vaccination  program  for  emergency  responders. 

(f)  The  vaccination  program  established  pursuant  to  this  article 
shall  be  implemented  only  upon  receipt  of  federal  funding  or  grants  for 
aid  available  and  approved  for  purposes  under  this  article. 

(g)  The  department  shall  take  all  necessary  steps  to  apply  for  federal 
funding  to  implement  the  vaccination  program  under  this  article 
including  use  of  an  expedited  application  procedure  if  circumstances 
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require  such.  The  department  shall  also  amend  the  state  plan  if 
necessary  to  meet  federal  funding  requirements.  (Code  1981, 
§  31-35-11,  enacted  by  Ga.  L.  2003,  p.  569,  §  4.) 
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CHAPTER  36 

DURABLE  POWER  OF  ATTORNEY  FOR  HEALTH  CARE 

Sec. 

31-36-1  through  31-36-13  [Repealed]. 

31-36-1  through  31-36-13. 

Reserved.  Repealed  by  Ga.  L.  2007,  p.  133,  §  3/HB  24,  effective  July 
1,  2007. 

Editor’s  notes.  —  This  chapter  con-  81,  §  31;  Ga.  L.  1999,  p.  485,  §  6;  Ga.  L. 
sisted  of  Code  Sections  31-36-1  through  1999,  p.  485,  §  7.  The  former  chapter  was 
31-36-13,  relating  to  durable  power  of  incorporated  into  Chapter  32  of  this  title 
attorney  for  health  care,  and  was  based  on  by  Ga.  L.  2007,  p.  133,  §  2/HB  24,  effec- 
Ga.  L.  1990,  p.  1101,  §  1;  Ga.  L.  1999,  p.  tive  July  1,  2007. 
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CHAPTER  36A 

TEMPORARY  HEALTH  CARE  PLACEMENT  DECISION 

MAKER  FOR  AN  ADULT 


Sec. 

31-36A-1.  Short  title. 

31-36A-2.  Legislative  finding. 

31-36A-3.  Definitions. 

31-36A-4.  Construction  of  chapter  in  rela¬ 
tion  to  Title  37. 

31-36A-5.  Certification  by  physician. 
31-36A-6.  Persons  authorized  to  consent; 

expiration  of  authorization; 
limitations  on  authority  to  con- 


Sec. 

sent;  effect  on  other  laws;  im¬ 
munity  from  liability  or  disci¬ 
plinary  action. 

31-36A-7.  Petition  for  order  by  health 
care  facility;  issuance,  expira¬ 
tion,  and  limited  authorization 
of  order;  effect  on  other  laws; 
immunity  from  liability  or  dis¬ 
ciplinary  action. 


Law  reviews.  —  For  article,  “Medical 
Decision-Making  in  Georgia,”  see  10  Ga. 

St.  B.J.  50  (2005). 

31-36A-1.  Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  “Temporary 
Health  Care  Placement  Decision  Maker  for  an  Adult  Act.”  (Code  1981, 
§  31-36A-1,  enacted  by  Ga.  L.  1999,  p.  485,  §  5.) 

31-36A-2.  Legislative  finding. 

(a)  The  General  Assembly  recognizes  that  there  may  be  occasions 
when  an  adult  has  not  made  advance  arrangements  for  a  situation 
when  he  or  she  is  unable  to  consent  to  his  or  her  own  admission  to  or 
discharge  from  one  health  care  facility  or  placement  or  transfer  to 
another  health  care  facility  or  placement.  Under  these  circumstances, 
the  General  Assembly  further  recognizes  that  it  may  be  necessary  and 
in  the  adult’s  best  interest  to  be  admitted  to  or  discharged  from  one 
health  care  facility  or  placement  or  transferred  to  an  alternative  facility 
or  placement. 

(b)  In  recognition  of  the  findings  in  subsection  (a)  of  this  Code 
section,  the  General  Assembly  declares  that  the  laws  of  the  State  of 
Georgia  shall  provide  for  the  most  appropriate  placement  available  for 
these  individuals  and  shall  declare  an  order  of  priority  for  those  persons 
who  may  make  the  decision  to  transfer,  admit,  or  discharge  such  adults 
at  the  appointed  times  and  a  procedure  for  obtaining  authorization 
from  the  court  in  the  absence  of  a  person  authorized  to  consent.  (Code 
1981,  §  31-36A-2,  enacted  by  Ga.  L.  1999,  p.  485,  §  5.) 
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31-36A-3.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Absence  of  a  person  authorized  to  consent”  means  that: 

(A)  After  diligent  efforts  for  a  reasonable  period  of  time,  no 
person  authorized  to  consent  under  the  provisions  of  Code  Section 
31-36A-6  has  been  located;  or 

(B)  All  such  authorized  persons  located  have  affirmatively 
waived  their  authority  to  consent  or  dissent  to  admission  to  or 
discharge  from  a  health  care  facility  or  placement  or  transfer  to  an 
alternative  health  care  facility  or  placement,  provided  that  dissent 
by  an  authorized  person  to  a  proposed  admission,  discharge,  or 
transfer  shall  not  be  deemed  waiver  of  authority. 

(2)  “Unable  to  consent”  means  that  an  adult  is  unable  to: 

(A)  Make  rational  and  competent  decisions  regarding  his  or  her 
placement  options  for  health  or  personal  care;  or 

(B)  Communicate  such  decisions  by  any  means.  (Code  1981, 
§  31-36A-3,  enacted  by  Ga.  L.  1999,  p.  485,  §  5.) 

31-36A-4.  Construction  of  chapter  in  relation  to  Title  37. 

This  chapter  shall  not  apply  to  involuntary  examination  and  hospi¬ 
talization  for  treatment  of  mental  illness,  which  shall  continue  to  be 
governed  by  Title  37.  (Code  1981,  §  31-36A-4,  enacted  by  Ga.  L.  1999, 
p.  485,  §  5.) 

31-36A-5.  Certification  by  physician. 

An  attending  physician,  treating  physician,  or  other  physician  li¬ 
censed  according  to  the  laws  of  the  State  of  Georgia,  after  having 
personally  examined  an  adult,  may  certify  in  the  adult’s  medical 
records  the  following: 

(1)  The  adult  is  unable  to  consent  for  himself  or  herself;  and 

(2)  It  is  the  physician’s  belief  that  it  is  in  the  adult’s  best  interest 
to  be  discharged  from  a  hospital,  institution,  medical  center,  or  other 
health  care  institution  providing  health  or  personal  care  for  treat¬ 
ment  of  any  type  of  physical  or  mental  condition  and  to  be  transferred 
to  or  admitted  to  an  alternative  facility  or  placement,  including,  but 
not  limited  to,  nursing  facilities,  assisted  living  communities,  per¬ 
sonal  care  homes,  rehabilitation  facilities,  and  home  and  community 
based  programs.  (Code  1981,  §  31-36A-5,  enacted  by  Ga.  L.  1999,  p. 
485,  §  5;  Ga.  L.  2011,  p.  227,  §  21/SB  178.) 
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The  2011  amendment,  effective  July 
1,  2011,  inserted  “assisted  living  commu¬ 
nities,”  near  the  end  of  paragraph  (2). 

31-36A-6.  Persons  authorized  to  consent;  expiration  of  authori¬ 
zation;  limitations  on  authority  to  consent;  effect  on 
other  laws;  immunity  from  liability  or  disciplinary 
action. 

(a)  Upon  a  physician’s  certification  pursuant  to  Code  Section 
31-36A-5,  and  in  addition  to  such  other  persons  as  may  be  otherwise 
authorized  and  empowered,  any  one  of  the  following  persons  is  autho¬ 
rized  and  empowered  to  consent,  in  the  priority  order  listed  below, 
either  orally  or  otherwise,  to  such  transfer,  admission,  or  discharge: 

(1)  Any  adult,  for  himself  or  herself; 

(2)  Any  person  authorized  to  give  such  consent  for  the  adult  under 
an  advance  directive  for  health  care  or  durable  power  of  attorney  for 
health  care  under  Chapter  32  of  this  title; 

(3)  Any  guardian  of  the  person  for  his  or  her  ward; 

4 

(4)  Any  spouse  for  his  or  her  spouse; 

(5)  Any  adult  child  for  such  person’s  parent; 

(6)  Any  parent  for  such  person’s  adult  child; 

(7)  Any  adult  for  such  person’s  adult  brother  or  sister; 

(8)  Any  grandparent  for  such  person’s  adult  grandchild; 

(9)  Any  adult  grandchild  for  such  person’s  grandparent; 

(10)  Any  adult  uncle  or  aunt  for  such  person’s  adult  nephew  or 
niece;  or 

(11)  Any  adult  nephew  or  niece  for  such  person’s  adult  uncle  or 
aunt. 

(b)  Any  person  authorized  and  empowered  to  consent  under  subsec¬ 
tion  (a)  of  this  Code  section  shall,  after  being  informed  of  the  provisions 
of  this  Code  section,  act  in  good  faith  to  consent  to  a  transfer,  admission, 
or  discharge  which  the  patient  would  have  wanted  had  the  patient  been 
able  to  consent  in  the  circumstances  under  which  such  transfer, 
admission,  or  discharge  is  considered  or,  if  the  patient’s  preferences  are 
unknown,  which  such  person  believes  the  patient  would  have  wanted 
had  the  patient  been  able  to  consent  in  the  circumstances  under  which 
such  transfer,  admission,  or  discharge  is  considered.  The  current  health 
care  facility’s  discharge  planner,  social  worker,  or  other  designated 
personnel  shall  assist  the  person  authorized  to  consent  under  subsec  • 
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tion  (a)  of  this  Code  section  with  identifying  the  most  appropriate,  least 
restrictive  level  of  care  available,  including  home  and  community  based 
services  and  available  placements,  if  any,  in  reasonable  proximity  to  the 
patient’s  residence. 

(c)  The  authorization  to  consent  to  such  transfer,  admission,  or 
discharge  shall  expire  upon  the  earliest  of  the  following: 

(1)  The  completion  of  the  transfer,  admission,  or  discharge  and 
such  responsibilities  associated  with  such  transfer,  admission,  or 
discharge,  including,  but  not  limited  to,  assisting  with  applications 
for  financial  coverage  and  insurance  benefits  for  health  or  personal 
care; 

(2)  Upon  a  physician’s  certification  that  the  adult  is  able  to  consent 
to  decisions  regarding  his  or  her  placements  for  health  or  personal 
care;  or 

(3)  Upon  discovery  that  another  person  authorized  under  subsec¬ 
tion  (a)  of  this  Code  section  of  a  higher  priority  is  available  who  has 
not  affirmatively  waived  his  or  her  authority  to  consent  or  dissent  to 
admission  to  or  discharge  from  a  health  care  facility  or  placement  or 
transfer  to  an  alternative  health  care  facility  or  placement,  provided 
that  dissent  by  such  authorized  person  to  a  proposed  admission, 
discharge,  or  transfer  shall  not  be  deemed  waiver  of  authority 

(d)  The  authorization  to  give  consent  for  transfer,  admission,  or 
discharge  is  limited  solely  to  said  transfer,  admission,  or  discharge 
decision  and  responsibilities  associated  with  such  decision,  including 
providing  assistance  with  financial  assistance  applications.  It  does  not 
include  the  power  or  authority  to  perform  any  other  acts  on  behalf  of  the 
adult  not  expressly  authorized  in  this  Code  section. 

(e)  This  Code  section  shall  not  repeal,  abrogate,  or  impair  the 
operation  of  any  other  laws,  either  federal  or  state,  governing  the 
transfer,  admission,  or  discharge  of  a  person  to  or  from  a  health  care 
facility  or  placement.  Further,  the  adult  retains  all  rights  provided 
under  laws,  both  federal  and  state,  as  a  result  of  an  involuntary 
transfer,  admission,  or  discharge. 

(f)  Each  certifying  physician,  discharge  planner,  social  worker,  or 
other  hospital  personnel  or  authorized  person  who  acts  in  good  faith 
pursuant  to  the  authority  of  this  Code  section  shall  not  be  subject  to  any 
civil  or  criminal  liability  or  discipline  for  unprofessional  conduct.  (Code 
1981,  §  31-36A-6,  enacted  by  Ga.  L.  1999,  p.  485,  §  5;  Ga.  L.  2007,  p. 
133,  §  14/HB  24.) 

Editor’s  notes.  —  Ga.  L.  2007,  p.  133,  sembly  has  long  recognized  the  right  of 
§  1/HB  24,  not  codified  by  the  General  the  individual  to  control  all  aspects  of  his 
Assembly,  provides:  “(a)  The  General  As-  or  her  personal  care  and  medical  treat- 
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ment,  including  the  right  to  insist  upon 
medical  treatment,  decline  medical  treat¬ 
ment,  or  direct  that  medical  treatment  be 
withdrawn.  In  order  to  secure  these 
rights,  the  General  Assembly  has  adopted 
and  amended  statutes  recognizing  the  liv¬ 
ing  will  and  health  care  agency  and  pro¬ 
vided  statutory  forms  for  both  documents. 

“(b)  The  General  Assembly  has  deter¬ 
mined  that  the  statutory  forms  for  the 
living  will  and  durable  power  of  attorney 
for  health  care  are  confusing  and  inconsis¬ 
tent  and  that  the  statutes  providing  for 
the  living  will  and  health  care  agency 
contain  conflicting  concepts,  inconsistent 
and  out-of-date  terminology,  and  confus¬ 
ing  and  inconsistent  requirements  for  ex¬ 
ecution.  In  addition,  there  is  a  commend¬ 
able  trend  among  the  states  to  combine 
the  concepts  of  the  living  will  and  health 
care  agency  into  a  single  legal  document. 

“(c)  The  General  Assembly  recognizes 
that  a  significant  number  of  individuals 
representing  the  academic,  medical,  legis¬ 


lative,  and  legal  communities,  state  offi¬ 
cials,  ethics  scholars,  and  advocacy  groups 
worked  together  to  develop  the  advance 
directive  for  health  care  contained  in  this 
Act,  and  the  collective  intent  was  to  create 
a  form  that  uses  understandable  and  ev¬ 
eryday  language  in  order  to  encourage 
more  citizens  of  this  state  to  execute  ad¬ 
vance  directives  for  health  care. 

“(d)  The  General  Assembly  finds  that 
the  clear  expression  of  an  individual’s 
decisions  regarding  health  care,  whether 
made  by  the  individual  or  an  agent  ap¬ 
pointed  by  the  individual,  is  of  critical 
importance  not  only  to  citizens  but  also  to 
the  health  care  and  legal  communities, 
third  parties,  and  families.  In  furtherance 
of  these  purposes,  the  General  Assembly 
enacts  a  new  Chapter  32  of  Title  31, 
setting  forth  general  principles  governing 
the  expression  of  decisions  regarding 
health  care  and  the  appointment  of  a 
health  care  agent,  as  well  as  a  form  of 
advance  directive  for  health  care.” 


31-36A-7.  Petition  for  order  by  health  care  facility;  issuance, 
expiration,  and  limited  authorization  of  order;  effect 
on  other  laws;  immunity  from  liability  or  disciplinary 
action. 


(a)  In  the  absence  of  a  person  authorized  to  consent  under  the 
provisions  of  Code  Section  31-36A-6,  any  interested  person  or  persons, 
including,  but  not  limited  to,  any  authority,  corporation,  partnership,  or 
other  entity  operating  the  health  care  facility  where  the  adult  who  is 
unable  to  consent  is  then  present,  with  or  without  the  assistance  of 
legal  counsel,  may  petition  the  probate  court  for  a  health  care  place¬ 
ment  transfer,  admission,  or  discharge  order.  The  petition  must  be 
verified  and  filed  in  the  county  where  the  adult  requiring  an  alternative 
placement  or  transfer,  admission,  or  discharge  resides  or  is  found, 
provided  that  the  probate  court  of  the  county  where  the  adult  is  found 
shall  not  have  jurisdiction  to  grant  the  order  if  it  appears  that  the  adult 
was  removed  to  that  county  solely  for  purposes  of  filing  such  a  petition. 
The  petition  shall  set  forth: 

(1)  The  name,  age,  address,  and  county  of  the  residence  of  the 
adult,  if  known; 

(2)  The  name,  address,  and  county  of  residence  of  the  petitioner; 

(3)  The  relationship  of  the  petitioner  to  the  adult; 

(4)  The  current  location  of  the  adult; 
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(5)  A  physician’s  certification  pursuant  to  Code  Section  31-36A-5; 

(6)  The  absence  of  any  person  to  consent  to  such  transfer,  admis¬ 
sion,  or  discharge  as  authorized  by  the  provisions  of  Code  Section 
31-36A-6; 

(7)  Name  and  address  of  the  recommended  alternative  health  care 
facility  or  placement;  and 

(8)  A  statement  of  the  reasons  for  such  transfer,  admission,  or 
discharge  as  required  by  subsections  (b)  and  (c)  of  this  Code  section. 

(b)  The  petition  shall  be  supported  by  the  affidavit  of  an  attending 
physician,  treating  physician,  or  other  physician  licensed  according  to 
the  laws  of  the  State  of  Georgia,  attesting  the  following: 

(1)  The  adult  is  unable  to  consent  for  himself  or  herself; 

(2)  It  is  the  physician’s  belief  that  it  is  in  the  adult’s  best  interest 
to  be  admitted  to  or  discharged  from  a  hospital,  institution,  medical 
center,  or  other  health  care  institution  providing  health  or  personal 
care  for  treatment  of  any  type  of  physical  or  mental  condition  or  to  be 
transferred  to  an  alternative  facility  or  placement,  including,  but  not 
limited  to,  nursing  facilities,  assisted  living  communities,  personal 
care  homes,  rehabilitation  facilities,  and  home  and  community  based 
programs;  and 

(3)  The  identified  type  of  health  care  facility  or  placement  will 
provide  the  adult  with  the  recommended  services  to  meet  the  needs  of 
the  adult  and  is  the  most  appropriate,  least  restrictive  level  of  care 
available. 

(c)  The  petition  shall  also  be  supported  by  the  affidavit  of  the 
discharging  health  care  facility’s  discharge  planner,  social  worker,  or 
other  designated  personnel  attesting  to  and  explaining  the  following: 

(1)  There  is  an  absence  of  a  person  to  consent  to  such  transfer, 
admission,  or  discharge  as  authorized  in  Code  Section  31-36A-6; 

(2)  The  recommended  alternative  facility  or  placement  is  the  most 
appropriate  facility  or  placement  available  that  provides  the  least 
restrictive  and  most  appropriate  level  of  care  and  reasons  therefor; 
and 

(3)  Alternative  facilities  or  placements  were  considered,  including 
home  and  community  based  placements  and  available  placements,  if 
any,  that  were  in  reasonable  proximity  to  the  adult’s  residence. 

(d)  The  court  shall  review  the  petition  and  accompanying  affidavits 
and  other  information  to  determine  if  all  the  necessary  information  is 
provided  to  the  court  as  required  in  subsections  (a),  (b),  and  (c)  of  this 
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Code  section.  The  court  shall  enter  an  instanter  order  if  the  following 
information  is  provided: 

(1)  The  adult  is  unable  to  consent  for  himself  or  herself; 

(2)  There  is  an  absence  of  any  person  to  consent  to  such  transfer, 
admission,  or  discharge  as  authorized  in  Code  Section  31-36A-6; 

(3)  It  is  in  the  adult’s  best  interest  to  be  discharged  from  a  hospital, 
institution,  medical  center,  or  other  health  care  institution  or  place¬ 
ment  providing  health  or  personal  care  for  treatment  for  any  type  of 
physical  or  mental  condition  and  to  be  admitted  or  transferred  to  an 
alternative  facility  or  placement; 

(4)  The  recommended  alternative  facility  or  placement  is  the  most 
appropriate  facility  or  placement  available  that  provides  the  least 
restrictive  and  most  appropriate  level  of  care;  and 

(5)  Alternative  facilities  or  placements  were  considered,  including 
home  and  community  based  placements  and  available  placements,  if 
any,  in  reasonable  proximity  to  the  adult’s  residence. 

The  order  shall  authorize  the  petitioner  or  the  petitioner’s  designee  to 
do  all  things  necessary  to  accomplish  the  discharge  from  a  hospital, 
institution,  medical  center,  or  other  health  care  institution  and  the 
transfer  to  or  admission  to  the  recommended  facility  or  placement. 

(e)  At  the  same  time  as  issuing  the  order,  the  court  shall  provide  a 
copy  of  said  order  to  the  commissioner  of  public  health. 

(f)  The  order  authorizing  such  transfer,  admission,  or  discharge 
shall  expire  upon  the  earliest  of  the  following: 

(1)  The  completion  of  the  transfer,  admission,  or  discharge  and 
such  responsibilities  associated  with  such  transfer,  admission,  or 
discharge,  including,  but  not  limited  to,  assisting  with  the  completion 
of  applications  for  financial  coverage  and  insurance  benefits  for  the 
health  or  personal  care; 

(2)  Upon  a  physician’s  certification  that  the  adult  is  able  to 
understand  and  make  decisions  regarding  his  or  her  placements  for 
health  or  personal  care  and  can  communicate  such  decisions  by  any 
means;  or 

(3)  At  a  time  specified  by  the  court  not  to  exceed  30  days  from  the 
date  of  the  order. 

(g)  The  order  is  limited  to  authorizing  the  transfer,  admission,  or 
discharge  and  other  responsibilities  associated  with  such  decision,  such 
as  authorizing  the  application  for  financial  coverage  and  insurance 
benefits.  It  does  not  include  the  authority  to  perform  any  other  acts  on 
behalf  of  the  adult  not  expressly  authorized  in  this  Code  section. 
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(h)  This  Code  section  shall  not  repeal,  abrogate,  or  impair  the 
operation  of  any  other  laws,  either  federal  or  state,  governing  the 
transfer,  admission,  or  discharge  of  a  person  to  or  from  a  health  care 
facility  or  placement.  Further,  such  person  retains  all  rights  provided 
under  laws,  both  federal  and  state,  as  a  result  of  an  involuntary 
transfer,  admission,  or  discharge. 

(i)  Each  certifying  physician,  discharge  planner,  social  worker,  or 
other  hospital  personnel  or  authorized  person  who  acts  in  good  faith 
pursuant  to  the  authority  of  this  Code  section  shall  not  be  subject  to  any 
civil  or  criminal  liability  or  discipline  for  unprofessional  conduct.  (Code 
1981,  §  31-36A-7,  enacted  by  Ga.  L.  1999,  p.  485,  §  5;  Ga.  L.  2009,  p. 
453,  §  1-6/HB  228;  Ga.  L.  2011,  p.  227,  §  22/SB  178;  Ga.  L.  2011,  p.  705, 
§  6-5/HB  214.) 


The  2011  amendments.  —  The  first 
2011  amendment,  effective  July  1,  2011, 
inserted  “assisted  living  communities,” 
near  the  end  of  paragraph  (b)(2).  The 
second  2011  amendment,  effective  July  1, 
2011,  substituted  “commissioner  of  public 


health”  for  “commissioner  of  community 
health”  in  subsection  (e). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 
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CHAPTER  37 

HEALTH  CARE  PERSONNEL 


Sec. 

31-37-1  through  31-37-3  [Repealed], 

31-37-1  through  31-37-3. 

Reserved.  Repealed  by  Ga.  L.  1999,  p.  296,  §  11,  effective  July  1, 
1999. 


Editors  notes.  —  Ga.  L.  1999,  p.  296, 
§  11,  effective  July  1,  1999,  repealed  and 
reserved  the  Code  sections  formerly  codi¬ 
fied  at  this  chapter.  The  former  chapter, 
relating  to  health  care  personnel,  con¬ 


sisted  of  Code  Sections  31-37-1  through 
31-37-3  and  was  based  on  Ga.  L.  1990,  p. 
1051,  §  1;  Ga.  L.  1992,  p.  6,  §  31;  Ga.  L. 
1996,  p.  6,  §  31. 
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CHAPTER  38 


TANNING  FACILITIES 


Sec. 

31-38-1. 

31-38-2. 

31-38-3. 

31-38-4. 

31-38-4.1. 


31-38-5. 


31-38-6. 

31-38-7. 


Definitions. 

Exemptions  from  applicability 
of  chapter. 

Construction,  operation,  and 
maintenance  requirements. 
Warning  sign  to  be  posted;  con¬ 
tents  of  warning  sign. 
Regulation  of  tanning  facili¬ 
ties. 

Compliance  with  federal  regu¬ 
lations  and  national  electrical 
code;  physical  barriers  re¬ 
quired. 

Stand-up  tanning  booth  re¬ 
quirements. 

Protective  goggles  require¬ 
ment. 


Sec. 

31-38-8. 


31-38-9. 

31-38-10. 


31-38-11. 

31-38-12. 


Written  report  of  injury  re¬ 
quirement;  use  of  equipment 
by  minors  restricted;  equip¬ 
ment  maintenance  require¬ 
ments;  restriction  on  promot¬ 
ing  and  advertising  certain 
health-related  claims. 
Noncompliance  with  chapter. 
Private  right  of  action  autho¬ 
rized. 

Variance  permitted. 

Effect  of  chapter  on  adminis¬ 
trator;  administrator’s  immu¬ 
nity  from  liability. 


Code  Commission  notes.  —  Pursuant  thereof,  since  Ga.  L.  1991,  p.  1411,  en- 
to  Code  Section  28-9-5,  in  1991,  Chapter  acted  this  chapter,  also  numbered  Chap- 
38  of  Title  31,  as  enacted  by  Ga.  L.  1991,  p.  ter  38. 

1853,  was  redesignated  as  Chapter  39 

31-38-1.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “CFR”  means  Code  of  Federal  Regulations. 

(1.1)  “Consumer”  means  any  individual  who  is  provided  access  to  a 
tanning  facility  as  defined  in  this  chapter. 

(2)  “Individual”  means  any  human  being. 

(3)  “Operator”  means  any  individual  designated  by  the  tanning 
facility  owner  or  tanning  equipment  lessee  to  operate  or  to  assist  and 
instruct  the  consumer  in  the  operation  and  use  of  the  tanning  facility 
or  tanning  equipment. 

(4)  “Person”  means  any  individual,  corporation,  partnership,  firm, 
association,  trust,  estate,  public  or  private  institution,  group,  agency, 
political  subdivision  of  this  state,  any  other  state,  or  political  subdi¬ 
vision  or  agency  thereof,  and  any  legal  successor,  representative, 
agent,  or  agency  of  these  entities. 

(5)  “Tanning  equipment”  means  ultraviolet  or  other  lamps  and 
equipment  containing  such  lamps  intended  to  induce  skin  tanning 
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through  the  irradiation  of  any  part  of  the  living  human  body  with 
ultraviolet  radiation. 

(6)  “Tanning  facility”  means  any  location,  place,  area,  structure,  or 
business  or  a  part  thereof  which  provides  consumers  access  to 
tanning  equipment.  “Tanning  facility”  includes,  but  is  not  limited  to, 
tanning  salons,  health  clubs,  apartments,  or  condominiums  regard¬ 
less  of  whether  a  fee  is  charged  for  access  to  the  tanning  equipment. 

(7)  “Ultraviolet  radiation”  means  electromagnetic  radiation  with 
wavelengths  in  air  between  200  nanometers  and  400  nanometers. 
(Code  1981,  §  31-38-1,  enacted  by  Ga.  L.  1991,  p.  1411,  §  2.) 

31-38-2.  Exemptions  from  applicability  of  chapter. 

(a)  Any  person  is  exempt  from  the  provisions  of  this  chapter  to  the 
extent  that  such  person: 

(1)  Uses  equipment  which  emits  ultraviolet  radiation  incidental  to 
its  normal  operation;  and 

(2)  Does  not  use  the  equipment  described  in  paragraph  (1)  of  this 
subsection  to  deliberately  expose  parts  of  the  living  human  body  to 
ultraviolet  radiation  for  the  purpose  of  tanning  or  other  treatment. 

(b)  Any  physician  licensed  by  the  Georgia  Composite  Medical  Board 
is  exempt  from  the  provisions  of  this  chapter  to  the  extent  that  such 
physician  uses,  in  the  practice  of  medicine,  medical  diagnostic  and 
therapeutic  equipment  which  emits  ultraviolet  radiation. 

(c)  Any  individual  is  exempt  from  the  provisions  of  this  chapter  to 
the  extent  that  such  individual  owns  tanning  equipment  exclusively  for 
personal,  noncommercial  use.  (Code  1981,  §  31-38-2,  enacted  by  Ga.  L. 
1991,  p.  1411,  §  2;  Ga.  L.  2009,  p.  859,  §  2/HB  509.) 

31-38-3.  Construction,  operation,  and  maintenance  require¬ 
ments. 

Each  tanning  facility  in  this  state  shall  be  constructed,  operated,  and 
maintained  in  accordance  with  the  requirements  of  Code  Sections 
31-38-4  through  31-38-8.  (Code  1981,  §  31-38-3,  enacted  by  Ga.  L.  1991, 
p.  1411,  §  2.) 

31-38-4.  Warning  sign  to  be  posted;  contents  of  warning  sign. 

(a)  The  facility  owner  or  operator  shall  conspicuously  post  the 
warning  sign  described  in  subsection  (b)  of  this  Code  section  within 
three  feet  of  each  tanning  station  and  in  such  a  manner  that  the  sign  is 
clearly  visible,  not  obstructed  by  any  barrier,  equipment,  or  other 
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object,  and  can  be  easily  viewed  by  the  consumer  before  energizing  the 
tanning  equipment. 

(b)  The  warning  sign  required  in  subsection  (a)  of  this  Code  section 
shall  use  upper  and  lower  case  letters  which  are  at  least  two  inches  and 
one  inch  in  height,  respectively,  and  shall  have  the  following  wording: 

DANGER  —  ULTRAVIOLET  RADIATION 

-Follow  instruction. 

-Avoid  overexposure.  As  with  natural  sunlight,  overexposure  can 
cause  eye  and  skin  injury  and  allergic  reactions.  Repeated  exposure 
may  cause  premature  aging  of  the  skin  and  skin  cancer. 

-Wear  protective  eyewear. 

FAILURE  TO  USE  PROTECTIVE  EYEWEAR 
MAY  RESULT  IN  SEVERE  BURNS  OR 
LONG-TERM  INJURY  TO  THE  EYES. 

-Medications  or  cosmetics  may  increase  your  sensitivity  to  the 
ultraviolet  radiation.  Consult  a  physician  before  using  sunlamp  or 
tanning  equipment  if  you  are  using  medications  or  have  a  history  of 
skin  problems  or  believe  yourself  to  be  especially  sensitive  to  sun¬ 
light. 

-If  you  do  not  tan  in  the  sun,  you  are  unlikely  to  tan  from  the  use 
of  this  product. 

MAXIMUM  EXPOSURE  AT  ANY  ONE  SESSION 
SHOULD  NEVER  EXCEED  15  MINUTES. 

According  to  the  research  and  clinical  experience  of  the  American 
Academy  of  Dermatology,  excessive  or  improper  exposure  to  ultravi¬ 
olet  light  can  cause  harmful  changes  in  the  skin  and  other  organs, 
including  skin  cancer,  cataracts,  impairment  of  the  immune  system, 
premature  aging,  and  photosensitivity.  These  are  virtually  the  same 
risks  associated  with  outdoor  tanning.  (Code  1981,  §  31-38-4,  en¬ 
acted  by  Ga.  L.  1991,  p.  1411,  §  2.) 

31-38-4.1.  Regulation  of  tanning  facilities. 

(a)  After  January  1,  2011,  no  person  shall  establish,  maintain,  or 
operate  a  tanning  facility  without  first  having  registered  with  the 
department. 

(b)  A  person  shall  register  under  this  Code  section  by  submitting  a 
form  to  the  department.  The  form  shall  require  only  the  name,  address, 
and  telephone  number  of  the  tanning  facility  and  owner  and  the  model 
number  and  type  of  each  ultraviolet  lamp  used  in  the  tanning  facility. 
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(c)  A  registrant  shall  be  required  to  pay  an  annual  registration  fee  of 
$25.00  per  tanning  facility  and  an  additional  registration  fee  of  $15.00 
per  tanning  device  owned,  leased,  or  otherwise  used  by  the  tanning 
facility.  (Code  1981,  §  31-38-4.1,  enacted  by  Ga.  L.  2010,  p.  548, 
§  2-1/SB  435.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2010. 

Editor’s  notes.  —  Ga.  L.  2010,  p.  548, 

§  1-1/SB  435,  not  codified  by  the  General 
Assembly,  provides:  “The  General  Assem¬ 
bly  finds  that: 

“(1)  Diabetes  is  a  chronic  disease 
caused  by  the  inability  of  the  pancreas  to 
produce  insulin  or  to  use  the  insulin  pro¬ 
duced  in  the  proper  way; 

“(2)  If  untreated  and  poorly  managed, 
diabetes  has  been  medically  proven  to 
lead  to  blindness,  kidney  failure,  amputa¬ 
tion,  heart  attack,  and  stroke; 

“(3)  Diabetes  is  the  sixth  leading  cause 
of  death  in  the  United  States,  responsible 
for  a  similar  number  of  deaths  each  year 
as  HIV/AIDS; 

“(4)  In  Georgia,  the  prevalence  of  dia¬ 
betes  is  8  percent  higher  than  the  nation 
as  a  whole; 

31-38-5.  Compliance  with  federal  regulations  and  national  elec¬ 
trical  code;  physical  barriers  required. 

(a)  The  tanning  facility  owner  or  operator  shall  use  only  tanning 
equipment  manufactured  in  accordance  with  the  specifications  set  forth 
in  21  CFR  1040.20.  The  exact  nature  of  compliance  shall  be  based  on 
the  standards  in  effect  at  the  time  of  manufacture  as  shown  on  the 
device  identification  label  required  by  21  CFR  1010.3. 

(b)  Each  assembly  of  tanning  equipment  shall  be  designated  for  use 
by  only  one  consumer  at  a  time  and  shall  be  equipped  with  a  timer 
which  complies  with  the  requirements  of  21  CFR  1040.20(c)(2).  The 
maximum  timer  interval  shall  not  exceed  the  manufacturer’s  maximum 
recommended  exposure  time.  No  timer  interval  shall  have  an  error 
exceeding  plus  or  minus  10  percent  of  the  maximum  timer  interval  for 
the  product. 

(c)  Tanning  equipment  shall  meet  the  National  Fire  Protection 
Association  National  Electrical  Code  and  shall  be  provided  with  ground 
fault  protection  on  the  electrical  circuit. 

(d)  Tanning  equipment  shall  include  physical  barriers  to  protect 
consumers  from  injury  induced  by  touching  or  breaking  the  lamps. 
(Code  1981,  §  31-38-5,  enacted  by  Ga.  L.  1991,  p.  1411,  §  2.) 


“(5)  One  out  of  three  people  with  diabe¬ 
tes  are  not  aware  that  they  have  the 
disease; 

“(6)  Without  aggressive  societal  action, 
the  number  of  people  living  with  diabetes 
in  Georgia  will  more  than  double  to 
1,697,000  people  in  the  next  20  years, 
cutting  life  short  for  these  people  by  ten  to 
20  years;  and 

“(7)  Without  aggressive  societal  action, 
the  economic  burden  of  diabetes  on  the 
State  of  Georgia  is  expected  to  grow  from 
$5  billion  each  year  to  about  $11.9  billion 
in  the  next  20  years.” 

Ga.  L.  2010,  p.  548,  §  1-2/SB  435,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “This  Act  shall  be  known  and  may 
be  cited  as  the  ‘Diabetes  and  Health  Im¬ 
provement  Act  of  2010.’” 
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31-38-6.  Stand-up  tanning  booth  requirements. 

Tanning  booths  designed  for  stand-up  use  shall  also  comply  with  the 
following  additional  requirements: 

(1)  Booths  shall  have  physical  barriers  or  other  means,  such  as 
handrails  or  floor  markings,  to  indicate  the  proper  exposure  distance 
between  ultraviolet  lamps  and  the  consumer’s  skin; 

(2)  Booths  shall  be  constructed  with  sufficient  strength  and  rigid¬ 
ity  to  withstand  the  stress  of  use  and  the  impact  of  a  falling  person; 

(3)  Access  to  booths  shall  be  of  rigid  construction  with  doors  which 
are  nonlatching  and  open  outwardly;  and 

(4)  Booths  shall  be  equipped  with  handrails  and  nonslip  floors. 
(Code  1981,  §  31-38-6,  enacted  by  Ga.  L.  1991,  p.  1411,  §  2.) 

31-38-7.  Protective  goggles  requirement. 

(a)  The  tanning  facility  owner  or  operator  shall  provide  protective 
goggles  to  each  consumer  for  use  during  any  use  of  tanning  equipment. 

(b)  The  protective  goggles  required  in  subsection  (a)  of  this  Code 
section  shall  meet  the  requirements  of  21  CFR  1040.20(c)(5). 

(c)  Tanning  facility  operators  shall  ensure  that  consumers  wear  the 
protective  goggles  required  by  this  Code  section. 

(d)  The  tanning  facility  owner  or  operator  shall  ensure  that  the 
protective  goggles  required  by  this  Code  section  are  properly  sanitized 
before  each  use  and  shall  not  rely  upon  exposure  to  the  ultraviolet 
radiation  produced  by  the  tanning  equipment  itself  to  provide  such 
sanitizing.  (Code  1981,  §  31-38-7,  enacted  by  Ga.  L.  1991,  p.  1411,  §  2.) 

31-38-8.  Written  report  of  injury  requirement;  use  of  equipment 
by  minors  restricted;  equipment  maintenance  require¬ 
ments;  restriction  on  promoting  and  advertising  cer¬ 
tain  health-related  claims. 

(a)  The  tanning  facility  owner  or  operator  shall  compile  a  written 
report  of  actual  or  alleged  injury  from  use  of  tanning  equipment  within 
five  working  days  after  occurrence  or  notice  thereof.  Such  report  shall 
be  maintained  for  a  period  of  not  less  than  three  years  and  shall  be 
available  for  inspection  and  copying  by  any  consumer.  The  report  shall 
include: 

(1)  The  name  of  the  affected  individual; 

(2)  The  name  and  location  of  the  tanning  facility  and  identification 
of  the  specific  tanning  equipment  involved; 
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(3)  The  nature  of  the  actual  or  alleged  injury;  and 

(4)  Any  other  information  relevant  to  the  actual  or  alleged  injury 

to  include  the  date  and  duration  of  exposure. 

(b)  The  tanning  facility  owner  or  operator  shall  not  allow  minors 
under  14  years  of  age  to  use  tanning  equipment.  The  tanning  facility 
owner  or  operator  shall  not  allow  minors  14  years  of  age  or  over  but 
under  18  years  of  age  to  use  tanning  equipment  unless  the  minor’s 
parent  or  legal  guardian  signs  a  written  consent  form  meeting  the 
requirements  of  this  Code  section.  Such  consent  form  shall  be  signed  by 
the  parent  or  legal  guardian  at  the  tanning  facility  before  the  minor 
may  use  the  equipment  or  facility. 

(c)  The  tanning  facility  owner  or  operator  shall  replace  defective  or 
burned  out  lamps,  bulbs,  or  filters  with  a  type  intended  for  use  in  the 
affected  tanning  equipment  as  specified  on  the  product  label  and  having 
the  same  spectral  distribution. 

(d)  The  tanning  facility  owner  or  operator  shall  replace  ultraviolet 
lamps  and  bulbs,  which  are  not  otherwise  defective  or  damaged,  at  such 
frequency  or  after  such  duration  of  use  as  may  be  recommended  by  the 
manufacturer  of  such  lamps  and  bulbs. 

(e)  A  tanning  facility  shall  not  advertise  or  distribute  promotional 
materials  that  claim  that  using  a  tanning  device  is  safe  or  free  from  risk 
or  that  the  use  of  a  tanning  device  will  result  in  medical  or  health 
benefits.  Violation  of  the  provisions  of  this  subsection  shall  constitute 
an  unfair  or  deceptive  act  pursuant  to  the  terms  of  Part  2  of  Article  15 
of  Chapter  1  of  Title  10,  the  “Fair  Business  Practices  Act  of  1975.”  (Code 
1981,  §  31-38-8,  enacted  by  Ga.  L.  1991,  p.  1411,  §  2;  Ga.  L.  2010,  p. 
548,  §  2-2/SB  435.) 


The  2010  amendment,  effective  July 
1,  2010,  in  subsection  (b),  added  “under  14 
years  of  age”  after  “minors”  in  the  first 
sentence,  and  added  “The  tanning  facility 
owner  or  operator  shall  not  allow  minors 
14  years  of  age  or  over  but  under  18  years 
of  age  to  use  tanning  equipment”  at  the 
beginning  of  the  second  sentence;  and 
added  subsection  (e). 

Editor’s  notes.  —  Ga.  L.  2010,  p.  548, 
§  1-1/SB  435,  not  codified  by  the  General 
Assembly,  provides:  “The  General  Assem¬ 
bly  finds  that: 

“(1)  Diabetes  is  a  chronic  disease 
caused  by  the  inability  of  the  pancreas  to 
produce  insulin  or  to  use  the  insulin  pro¬ 
duced  in  the  proper  way; 

“(2)  If  untreated  and  poorly  managed, 
diabetes  has  been  medically  proven  to 


lead  to  blindness,  kidney  failure,  amputa¬ 
tion,  heart  attack,  and  stroke; 

“(3)  Diabetes  is  the  sixth  leading  cause 
of  death  in  the  United  States,  responsible 
for  a  similar  number  of  deaths  each  year 
as  HIV/AIDS; 

“(4)  In  Georgia,  the  prevalence  of  dia¬ 
betes  is  8  percent  higher  than  the  nation 
as  a  whole; 

“(5)  One  out  of  three  people  with  diabe¬ 
tes  are  not  aware  that  they  have  the 
disease; 

“(6)  Without  aggressive  societal  action, 
the  number  of  people  living  with  diabetes 
in  Georgia  will  more  than  double  to 
1,697,000  people  in  the  next  20  years, 
cutting  life  short  for  these  people  by  ten  to 
20  years;  and 

“(7)  Without  aggressive  societal  action, 
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the  economic  burden  of  diabetes  on  the  codified  by  the  General  Assembly,  pro¬ 
state  of  Georgia  is  expected  to  grow  from  vides:  “This  Act  shall  be  known  and  may 
$5  billion  each  year  to  about  $11.9  billion  be  cited  as  the  ‘Diabetes  and  Health  Im- 
in  the  next  20  years.”  provement  Act  of  2010.’” 

Ga.  L.  2010,  p.  548,  §  1-2/SB  435,  not 

31-38-9.  Noncompliance  with  chapter. 

Any  person  who  leases  tanning  equipment  or  who  owns  a  tanning 
facility  as  defined  by  this  chapter  who  operates  or  permits  to  be 
operated  that  equipment  or  facility  in  noncompliance  with  the  require¬ 
ments  of  this  chapter  shall  be  guilty  of  a  misdemeanor.  (Code  1981, 
§  31-38-9,  enacted  by  Ga.  L.  1991,  p.  1411,  §  2.) 

31-38-10.  Private  right  of  action  authorized. 

In  addition  to  any  other  rights  or  remedies  otherwise  provided  to 
consumers  by  law,  any  consumer  who  is  damaged  by  any  violation  of 
this  chapter  may  bring  an  action  in  superior  court  to  recover  a  penalty 
fee  of  no  less  than  $1,000.00  and  to  recover  any  actual,  consequential, 
or  punitive  damages  the  court  deems  appropriate.  Any  recovery  under 
this  Code  section  shall  also  include  attorney’s  fees  and  court  costs.  It  is 
the  intent  of  the  General  Assembly  in  this  Code  section  to  provide 
consumers  with  an  additional  remedy  to  encourage  enforcement  of  this 
chapter  through  private  rights  of  action.  (Code  1981,  §  31-38-10, 
enacted  by  Ga.  L.  1991,  p.  1411,  §  2.) 

31-38-11.  Variance  permitted. 

Any  tanning  facility  which  finds  that  it  is  not  possible  to  comply  with 
Code  Section  31-38-4  may  apply  to  the  administrator  appointed  pursu¬ 
ant  to  subsection  (a)  of  Code  Section  10-1-395  for  a  variance  from  the 
requirements  of  Code  Section  31-38-4.  Any  such  variance  granted  by 
the  administrator  shall  be  in  writing  and  shall  be  drawn  as  narrowly  as 
possible.  (Code  1981,  §  31-38-11,  enacted  by  Ga.  L.  1991,  p.  1411,  §  2.) 

31-38-12.  Effect  of  chapter  on  administrator;  administrator’s 
immunity  from  liability. 

Nothing  contained  in  this  chapter  shall  be  construed  as  imposing  any 
duty,  requirement,  or  enforcement  authority  upon  the  administrator 
appointed  pursuant  to  Code  Section  10-1-395  except  as  described  in 
Code  Section  31-38-11,  provided  that  nothing  contained  in  this  chapter 
shall  be  construed  in  any  manner  as  limiting  the  administrator  from 
exercising  any  of  his  duties,  powers,  or  authority  under  any  other  law. 
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The  administrator  shall  not  be  liable  to  any  person  for  any  reason  as  a 
result  of  granting  or  failing  to  grant  any  variance  under  Code  Section 
31-38-11.  (Code  1981,  §  31-38-12,  enacted  by  Ga.  L.  1991,  p.  1411,  §  2.) 
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CHAPTER  39 


CARDIOPULMONARY  RESUSCITATION 


Sec. 

31-39-1. 

31-39-2. 

31-39-3. 


31-39-4. 

31-39-5. 

31-39-6. 


31-39-6.1. 


Legislative  findings  and  intent. 
Definitions. 

Patient  presumed  to  consent  to 
administration  of  cardiopulmo¬ 
nary  resuscitation;  patient’s  or¬ 
der  not  to  resuscitate;  health 
care  facilities  not  required  to 
expand  to  provide  cardiopul¬ 
monary  resuscitation. 

Persons  authorized  to  issue  or¬ 
der  not  to  resuscitate. 
Cancellation  of  order  not  to  re¬ 
suscitate. 

Revocation  of  consent  to  order 
not  to  resuscitate. 

Form  of  order  not  to  resusci- 


Sec. 


31-39-7. 


31-39-8. 


31-39-9. 


tate;  bracelet  or  necklace;  revo¬ 
cation  or  cancellation  of  order. 
Liability  of  persons  carrying 
out  in  good  faith  decisions  re¬ 
garding  cardiopulmonary  re¬ 
suscitation;  notification  of  next 
of  kin  or  authorized  person  of 
patient  by  physician  refusing 
to  comply  with  order  not  to 
resuscitate. 

Effect  of  order  not  to  resusci¬ 
tate  on  life  insurance  policies. 
Effect  of  chapter  on  legal  rights 
and  responsibilities;  right  of 
court  to  approve  order  not  to 
resuscitate. 


Cross  references.  —  Living  wills,  T. 
31,  C.  32. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1991,  this  chap¬ 
ter,  which  was  designated  as  Chapter  38 
of  Title  31,  was  redesignated  as  Chapter 
39  thereof,  since  there  exists  another 
Chapter  38  of  Title  31. 


Law  reviews.  —  For  annual  survey 
article  on  domestic  relations  law,  see  45 
Mercer  L.  Rev.  215  (1993).  For  article, 
“Medical  Decision-Making  in  Georgia,” 
see  10  Ga.  St.  B.J.  50  (2005). 

For  note  on  1995  amendments  and  en¬ 
actments  of  Code  sections  in  this  chapter, 
see  12  Ga.  St.  U.L.  Rev.  223  (1995). 


31-39-1.  Legislative  findings  and  intent. 

The  General  Assembly  finds  that  although  cardiopulmonary  resusci¬ 
tation  has  proved  invaluable  in  the  reversal  of  sudden,  unexpected 
death,  it  is  appropriate  for  an  attending  physician,  in  certain  circum¬ 
stances,  to  issue  an  order  not  to  attempt  cardiopulmonary  resuscitation 
of  a  patient  where  appropriate  consent  or  authorization  has  been 
obtained.  The  General  Assembly  further  finds  that  there  is  a  need  to 
establish  and  clarify  the  rights  and  obligations  of  patients,  their 
families  or  representatives,  and  health  care  providers  regarding  car¬ 
diopulmonary  resuscitation  and  the  issuance  of  orders  not  to  resusci¬ 
tate.  The  General  Assembly  further  finds  that,  in  the  interest  of 
protecting  individual  autonomy,  cardiopulmonary  resuscitation  in  some 
circumstances  may  cause  loss  of  patient  dignity  and  unnecessary  pain 
and  suffering.  In  recognition  of  the  considerable  uncertainty  in  the 
medical  and  legal  professions  as  to  the  legality  of  implementing  orders 
not  to  resuscitate,  in  recognition  of  the  request  of  the  Supreme  Court  of 
Georgia  for  legislative  guidance  in  this  area,  and  in  recognition  of  the 
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dignity  and  privacy  which  patients  have  a  right  to  expect,  the  General 
Assembly  declares  that  the  laws  of  the  State  of  Georgia  shall  recognize 
the  right  of  patients  or  other  authorized  persons  to  instruct  physicians 
and  other  health  care  personnel  to  refrain  from  cardiopulmonary 
resuscitation.  (Code  1981,  §  31-39-1,  enacted  by  Ga.  L.  1991,  p.  1853, 
§  1;  Ga.  L.  1994,  p.  672,  §  1.) 

31-39-2.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Adult”  means  any  person  who  is  18  years  of  age  or  older,  is  the 
parent  of  a  child,  or  has  married. 

(2)  “Attending  physician”  means  the  physician  selected  by  or 
assigned  to  a  patient  to  have  primary  responsibility  for  the  treatment 
and  care  of  the  patient.  Where  more  than  one  physician  share  such 
responsibility,  any  such  physician  may  act  as  the  attending  physician 
pursuant  to  this  chapter. 

(3)  “Authorized  person”  means  any  one  person  from  the  following 
list  in  the  order  of  priority  as  listed  below: 

(A)  Any  agent  under  a  durable  power  of  attorney  for  health  care 
or  health  care  agent  under  an  advance  directive  for  health  care 
appointed  pursuant  to  Chapter  32  of  this  title; 

(B)  A  spouse; 

(C)  A  guardian  over  the  person  appointed  pursuant  to  the 
provisions  of  Code  Section  29-4-1; 

(D)  A  son  or  daughter  18  years  of  age  or  older; 

(E)  A  parent;  or 

(F)  A  brother  or  sister  18  years  of  age  or  older. 

(4)  “Candidate  for  nonresuscitation”  means  a  patient  who,  based 
on  a  determination  to  a  reasonable  degree  of  medical  certainty  by  an 
attending  physician  with  the  concurrence  of  another  physician: 

(A)  Has  a  medical  condition  which  can  reasonably  be  expected  to 
result  in  the  imminent  death  of  the  patient; 

(B)  Is  in  a  noncognitive  state  with  no  reasonable  possibility  of 
regaining  cognitive  functions;  or 

(C)  Is  a  person  for  whom  cardiopulmonary  resuscitation  would 
be  medically  futile  in  that  such  resuscitation  will  likely  be  unsuc¬ 
cessful  in  restoring  cardiac  and  respiratory  function  or  will  only 
restore  cardiac  and  respiratory  function  for  a  brief  period  of  time  so 
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that  the  patient  will  likely  experience  repeated  need  for  cardiopul¬ 
monary  resuscitation  over  a  short  period  of  time  or  that  such 

resuscitation  would  be  otherwise  medically  futile. 

(5)  “Cardiopulmonary  resuscitation”  means  only  those  measures 
used  to  restore  or  support  cardiac  or  respiratory  function  in  the  event 
of  a  cardiac  or  respiratory  arrest. 

(5.1)  “Caregiver”  means  an  unlicensed  assistant  who  provides 
direct  health  related  care  to  patients  or  residents,  a  proxy  caregiver 
performing  health  maintenance  activities  as  provided  in  Code  Sec¬ 
tion  43-26-12,  or  a  person  performing  auxiliary  services  in  the  care  of 
patients  as  provided  in  Code  Section  43-26-12. 

(6)  “Decision-making  capacity”  means  the  ability  to  understand 
and  appreciate  the  nature  and  consequences  of  an  order  not  to 
resuscitate,  including  the  benefits  and  disadvantages  of  such  an 
order,  and  to  reach  an  informed  decision  regarding  the  order. 

(6.1)  “Emergency  medical  technician”  means  a  person  certified  as 
an  emergency  medical  technician,  paramedic,  or  cardiac  technician 
under  Chapter  11  of  this  title. 

(7)  “Health  care  facility”  means  an  institution  which  is  licensed  as 
a  hospital  or  nursing  home  pursuant  to  Article  1  of  Chapter  7  of  this 
title  or  licensed  as  a  hospice  pursuant  to  Article  9  of  Chapter  7  of  this 
title,  or  a  home  health  agency  licensed  pursuant  to  Article  7  of 
Chapter  7  of  this  title. 

(8)  “Minor”  means  any  person  who  is  not  an  adult. 

(8.1)  “Nurse”  means  a  person  who  is  a  licensed  practical  nurse  as 
provided  in  Code  Section  43-26-32  or  a  registered  professional  nurse 
as  provided  in  Code  Section  43-26-3. 

(9)  “Order  not  to  resuscitate”  means  an  order  not  to  attempt 
cardiopulmonary  resuscitation  in  the  event  a  patient  suffers  cardiac 
or  respiratory  arrest,  or  both. 

(10)  “Parent”  means  a  parent  who  has  custody  of  a  minor  or  is  the 
parent  of  an  adult  without  decision-making  capacity. 

(11)  “Patient”  means  a  person  who  is  receiving  care  and  treatment 
from  an  attending  physician. 

(11.1)  “Physician  assistant”  means  a  person  licensed  as  a  physician 
assistant  pursuant  to  Article  4  of  Chapter  34  of  Title  43. 

(12)  “Reasonably  available”  means  that  a  person  to  be  contacted 
can  be  contacted  with  diligent  efforts  by  an  attending  physician, 
another  person  acting  on  behalf  of  the  attending  physician,  or  the 
health  care  facility  within  a  reasonable  period  of  time  as  determined 
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by  the  attending  physician.  (Code  1981,  §  31-39-2,  enacted  by  Ga.  L. 
1991,  p.  1853,  §  1;  Ga.  L.  1994,  p.  672,  §  1;  Ga.  L.  1995,  p.  722,  §§  1, 
1.1;  Ga.  L.  2004,  p.  161,  §  7;  Ga.  L.  2007,  p.  133,  §  15/HB  24;  Ga.  L. 
2011,  p.  379,  §  1/HB  275.) 


The  2011  amendment,  effective  July 
1,  2011,  added  paragraphs  (5.1),  (8.1),  and 
(11.1). 

Editor’s  notes.  —  Ga.  L.  2007,  p.  133, 
§  1/HB  24,  not  codified  by  the  General 
Assembly,  provides:  “(a)  The  General  As¬ 
sembly  has  long  recognized  the  right  of 
the  individual  to  control  all  aspects  of  his 
or  her  personal  care  and  medical  treat¬ 
ment,  including  the  right  to  insist  upon 
medical  treatment,  decline  medical  treat¬ 
ment,  or  direct  that  medical  treatment  be 
withdrawn.  In  order  to  secure  these 
rights,  the  General  Assembly  has  adopted 
and  amended  statutes  recognizing  the  liv¬ 
ing  will  and  health  care  agency  and  pro¬ 
vided  statutory  forms  for  both  documents. 

“(b)  The  General  Assembly  has  deter¬ 
mined  that  the  statutory  forms  for  the 
living  will  and  durable  power  of  attorney 
for  health  care  are  confusing  and  inconsis¬ 
tent  and  that  the  statutes  providing  for 
the  living  will  and  health  care  agency 
contain  conflicting  concepts,  inconsistent 
and  out-of-date  terminology,  and  confus¬ 
ing  and  inconsistent  requirements  for  ex¬ 
ecution.  In  addition,  there  is  a  commend¬ 
able  trend  among  the  states  to  combine 


the  concepts  of  the  living  will  and  health 
care  agency  into  a  single  legal  document. 

“(c)  The  General  Assembly  recognizes 
that  a  significant  number  of  individuals 
representing  the  academic,  medical,  legis¬ 
lative,  and  legal  communities,  state  offi¬ 
cials,  ethics  scholars,  and  advocacy  groups 
worked  together  to  develop  the  advance 
directive  for  health  care  contained  in  this 
Act,  and  the  collective  intent  was  to  create 
a  form  that  uses  understandable  and  ev¬ 
eryday  language  in  order  to  encourage 
more  citizens  of  this  state  to  execute  ad¬ 
vance  directives  for  health  care. 

“(d)  The  General  Assembly  finds  that 
the  clear  expression  of  an  individual’s 
decisions  regarding  health  care,  whether 
made  by  the  individual  or  an  agent  ap¬ 
pointed  by  the  individual,  is  of  critical 
importance  not  only  to  citizens  but  also  to 
the  health  care  and  legal  communities, 
third  parties,  and  families.  In  furtherance 
of  these  purposes,  the  General  Assembly 
enacts  a  new  Chapter  32  of  Title  31, 
setting  forth  general  principles  governing 
the  expression  of  decisions  regarding 
health  care  and  the  appointment  of  a 
health  care  agent,  as  well  as  a  form  of 
advance  directive  for  health  care.” 


JUDICIAL  DECISIONS 

Cited  in  Edwards  v.  Shumate,  266  Ga. 

374,  468  S.E.2d  23  (1996). 

31-39-3.  Patient  presumed  to  consent  to  administration  of  car¬ 
diopulmonary  resuscitation;  patient’s  order  not  to  re¬ 
suscitate;  health  care  facilities  not  required  to  expand 
to  provide  cardiopulmonary  resuscitation. 


(a)  Every  patient  shall  be  presumed  to  consent  to  the  administration 
of  cardiopulmonary  resuscitation  in  the  event  of  cardiac  or  respiratory 
arrest,  unless  there  is  consent  or  authorization  for  the  issuance  of  an 
order  not  to  resuscitate.  Such  presumption  of  consent  does  not  presume 
that  every  patient  shall  be  administered  cardiopulmonary  resuscita¬ 
tion,  but  rather  that  every  patient  agrees  to  its  administration  unless  it 
is  medically  futile. 
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(b)  Every  adult  shall  be  presumed  to  have  the  capacity  to  make  a 
decision  regarding  cardiopulmonary  resuscitation  unless  determined 
otherwise  in  writing  in  the  patient’s  medical  record  pursuant  to  this 
Code  section  or  pursuant  to  a  court  order.  When  an  order  not  to 
resuscitate  is  requested  by  an  adult  with  decision-making  capacity, 
such  order  shall  be  presumed,  unless  revoked  pursuant  to  Code  Section 
31-39-6,  to  be  the  direction  of  such  person  regarding  resuscitation. 

(c)  Nothing  in  this  chapter  shall  require  a  health  care  facility,  any 
other  facility,  or  a  health  care  provider  to  expand  its  existing  equipment 
and  facilities  to  provide  cardiopulmonary  resuscitation.  (Code  1981, 
§  31-39-3,  enacted  by  Ga.  L.  1991,  p.  1853,  §  1;  Ga.  L.  1994,  p.  672, 
§  1.) 

31-39-4.  Persons  authorized  to  issue  order  not  to  resuscitate. 

(a)  It  shall  be  lawful  for  the  attending  physician  to  issue  an  order  not 
to  resuscitate  pursuant  to  the  requirements  of  this  chapter.  Any  written 
order  issued  by  the  attending  physician  using  the  term  “do  not 
resuscitate,”  “DNR,”  “order  not  to  resuscitate,”  “no  code,”  or  substan¬ 
tially  similar  language  in  the  patient’s  chart  shall  constitute  a  legally 
sufficient  order  and  shall  authorize  a  physician,  health  care  profes¬ 
sional,  nurse,  physician  assistant,  caregiver,  or  emergency  medical 
technician  to  withhold  or  withdraw  cardiopulmonary  resuscitation. 
Such  an  order  shall  remain  effective,  whether  or  not  the  patient  is 
receiving  treatment  from  or  is  a  resident  of  a  health  care  facility,  until 
the  order  is  canceled  as  provided  in  Code  Section  31-39-5  or  until 
consent  for  such  order  is  revoked  as  provided  in  Code  Section  31-39-6, 
whichever  occurs  earlier.  An  attending  physician  who  has  issued  such 
an  order  and  who  transfers  care  of  the  patient  to  another  physician 
shall  inform  the  receiving  physician  and  the  health  care  facility,  if 
applicable,  of  the  order. 

(b)  An  adult  person  with  decision-making  capacity  may  consent 
orally  or  in  writing  to  an  order  not  to  resuscitate  and  its  implementa¬ 
tion  at  a  present  or  future  date,  regardless  of  that  person’s  mental  or 
physical  condition  on  such  future  date.  If  the  attending  physician 
determines  at  any  time  that  an  order  not  to  resuscitate  issued  at  the 
request  of  the  patient  is  no  longer  appropriate  because  the  patient’s 
medical  condition  has  improved,  the  physician  shall  immediately  notify 
the  patient. 

(c)  The  appropriate  authorized  person  may,  after  being  informed  of 
the  provisions  of  this  Code  section,  consent  orally  or  in  writing  to  an 
order  not  to  resuscitate  for  an  adult  candidate  for  nonresuscitation; 
provided,  however,  that  such  consent  is  based  in  good  faith  upon  what 
such  authorized  person  determines  such  candidate  for  nonresuscitation 
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would  have  wanted  had  such  candidate  for  nonresuscitation  understood 
the  circumstances  under  which  such  order  is  being  considered.  Where 
such  authorized  person  is  an  agent  under  a  durable  power  of  attorney 
for  health  care  or  health  care  agent  under  an  advance  directive  for 
health  care  appointed  pursuant  to  Chapter  32  of  this  title,  the  attend¬ 
ing  physician  may  issue  an  order  not  to  resuscitate  a  candidate  for 
nonresuscitation  pursuant  to  the  requirements  of  this  chapter  without 
the  concurrence  of  another  physician,  notwithstanding  the  provisions  of 
paragraph  (4)  of  Code  Section  31-39-2. 

(d)  Any  parent  may  consent  orally  or  in  writing  to  an  order  not  to 
resuscitate  for  his  or  her  minor  child  when  such  child  is  a  candidate  for 
nonresuscitation.  If  in  the  opinion  of  the  attending  physician  the  minor 
is  of  sufficient  maturity  to  understand  the  nature  and  effect  of  an  order 
not  to  resuscitate,  then  no  such  order  shall  be  valid  without  the  assent 
of  such  minor. 

(e)  If  none  of  the  persons  specified  in  subsections  (b),  (c),  and  (d)  of 
this  Code  section  is  reasonably  available  or  competent  to  make  a 
decision  regarding  an  order  not  to  resuscitate,  an  attending  physician 
may  issue  an  order  not  to  resuscitate  for  a  patient,  provided  that: 

(1)  Such  physician  determines  with  the  concurrence  of  a  second 
physician,  in  writing  in  the  patient’s  medical  record,  that  such 
patient  is  a  candidate  for  nonresuscitation; 

(2)  An  ethics  committee  or  similar  panel,  as  designated  by  the 
health  care  facility,  concurs  in  the  opinion  of  the  attending  physician 
and  the  concurring  physician  that  the  patient  is  a  candidate  for 
nonresuscitation;  and 

(3)  The  patient  is  receiving  inpatient  or  outpatient  treatment  from 
or  is  a  resident  of  a  health  care  facility  other  than  a  hospice  or  a  home 
health  agency.  (Code  1981,  §  31-39-4,  enacted  by  Ga.  L.  1991,  p. 
1853,  §  1;  Ga.  L.  1994,  p.  672,  §  1;  Ga.  L.  1995,  p.  10,  §  31;  Ga.  L. 
1995,  p.  722,  §§  2,  2.1;  Ga.  L.  2009,  p.  298,  §  1/HB  69;  Ga.  L.  2011,  p. 
379,  §  2/HB  275.) 

The  2011  amendment,  effective  July  There  Checks  and  Balances  on  Terminat- 
1,  2011,  inserted  “nurse,  physician  assis-  ing  the  Lives  of  Children  with  Disabili- 
tant,  caregiver,”  in  the  second  sentence  of  ties?  Should  There  Be?,”  see  25  Ga.  St. 
subsection  (a).  U.L.  Rev.  959  (2009). 

Law  reviews.  —  For  article,  “Are 
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Cited  in  Edwards  v.  Shumate,  266  Ga. 
374,  468  S.E.2d  23  (1996). 
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31-39-5.  Cancellation  of  order  not  to  resuscitate. 

(a)  An  attending  physician  for  whose  patient  an  order  not  to  resus¬ 
citate  has  been  issued  pursuant  to  subsection  (c),  (d),  or  (e)  of  Code 
Section  31-39-4  shall  examine  that  patient  at  such  intervals  as  deter¬ 
mined  periodically  by  the  physician  to  determine  whether  the  patient 
still  qualifies  as  a  candidate  for  nonresuscitation,  unless  that  order  has 
been  canceled  or  consent  thereto  revoked  as  provided  in  this  chapter. 
That  physician  shall  record  such  determination  in  the  patient’s  medical 
chart.  Failure  to  comply  with  this  subsection  shall  not  invalidate  that 
order. 

(b)  If  the  order  not  to  resuscitate  was  entered  pursuant  to  subsection 

(c),  (d),  or  (e)  of  Code  Section  31-39-4  and  the  attending  physician  who 
issued  the  order  or,  if  that  attending  physician  is  unavailable,  another 
attending  physician,  at  any  time  determines  that  the  patient  no  longer 
qualifies  as  a  candidate  for  nonresuscitation,  the  attending  physician  or 
the  physician’s  designee  shall  immediately  include  such  determination 
in  the  patient’s  chart,  cancel  the  order,  and  notify  the  patient,  the 
person  who  consented  to  the  order,  and  all  health  care  facility  staff 
responsible  for  the  patient’s  care  of  the  cancellation. 

(c)  If  an  order  not  to  resuscitate  was  entered  pursuant  to  subsection 
(c),  (d),  or  (e)  of  Code  Section  31-39-4  and  the  patient  at  any  time 
regains  decision-making  capacity,  the  attending  physician  who  issued 
the  order  or,  if  that  attending  physician  is  unavailable,  another  attend¬ 
ing  physician,  shall  immediately  determine  if  the  patient  consents  to 
the  order  not  to  resuscitate  and,  if  the  patient  does  not  so  consent,  the 
attending  physician  or  the  physician’s  designee  shall  cancel  the  order 
by  an  appropriate  entry  on  the  record  and  notify  all  health  care  facility 
staff  responsible  for  the  patient’s  care  of  the  cancellation.  (Code  1981, 
§  31-39-5,  enacted  by  Ga.  L.  1991,  p.  1853,  §  1;  Ga.  L.  1994,  p.  672,  §  1; 
Ga.  L.  1995,  p.  722,  §  2.2.) 

31-39-6.  Revocation  of  consent  to  order  not  to  resuscitate. 

(a)  A  patient  may,  at  any  time,  revoke  his  or  her  consent  to  an  order 
not  to  resuscitate  by  making  either  a  written  or  an  oral  declaration  or 
by  any  other  act  evidencing  a  specific  intent  to  revoke  such  consent 
which  is  communicated  to  or  in  the  presence  of  an  attending  physician, 
nurse,  physician  assistant,  caregiver,  health  care  professional,  or  emer¬ 
gency  medical  technician. 

(b)  Any  parent  or  authorized  person  may  at  any  time  revoke  his  or 
her  consent  to  an  order  not  to  resuscitate  a  patient  by  making  either  a 
written  or  an  oral  declaration  or  by  any  other  act  evidencing  a  specific 
intent  to  revoke  such  consent  which  is  communicated  to  or  in  the 
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presence  of  an  attending  physician,  nurse,  physician  assistant,  care¬ 
giver,  health  care  professional,  or  emergency  medical  technician. 

(c)  Any  physician  who  is  informed  of  or  provided  with  a  revocation  of 
consent  pursuant  to  this  Code  section  shall,  either  by  himself  or  herself 
or  by  designee,  immediately  include  the  revocation  in  the  patient’s 
chart,  cancel  the  order,  and  notify  any  health  care  facility  staff 
responsible  for  the  patient’s  care  of  the  revocation  and  cancellation.  Any 
member  of  the  nursing  staff,  or  a  physician  assistant,  caregiver,  health 
care  professional,  or  emergency  medical  technician  who  is  informed  of 
or  provided  with  a  revocation  of  consent  pursuant  to  this  Code  section 
shall  immediately  notify  a  physician  of  such  revocation.  (Code  1981, 
§  31-39-6,  enacted  by  Ga.  L.  1991,  p.  1853,  §  1;  Ga.  L.  1994,  p.  672,  §  1; 
Ga.  L.  1995,  p.  722,  §  4;  Ga.  L.  2011,  p.  379,  §  3/HB  275.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “physician,  nurse, 
physician  assistant,  caregiver,  health  care 
professional,  or  emergency  medical  tech¬ 
nician”  for  “physician  or  a  member  of  the 
nursing  staff  at  the  health  care  facility,  a 
health  care  professional,  or  an  emergency 


medical  technician”  in  subsections  (a)  and 
(b);  and  substituted  “nursing  staff,  or  a 
physician  assistant,  caregiver,  health  care 
professional”  for  “nursing  staff,  a  health 
care  professional”  in  the  second  sentence 
of  subsection  (c). 
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Parental  consent  to  a  DNR  order.  — 

O.C.G.A.  §  31-39-6  allows  “any  parent”  to 
revoke  consent  to  an  order  not  to  resusci¬ 
tate.  The  result  is  as  follows:  one  parent 
may  consent.  If  there  is  no  second  parent, 
if  the  other  parent  is  not  present,  or  if  the 
other  parent  simply  prefers  not  to  partic¬ 
ipate  in  the  decision,  the  consent  of  one 


parent  to  a  DNR  order  is  legally  sufficient 
under  the  statute.  However,  if  there  is  a 
second  custodial  parent  who  disagrees 
with  the  decision  to  forego  cardiopulmo¬ 
nary  resuscitation,  the  second  parent  may 
revoke  consent  under  the  terms  of  subsec¬ 
tion  (b)  of  O.C.G.A.  §  31-39-6.  In  re  Doe, 
262  Ga.  389,  418  S.E.2d  3  (1992). 


31-39-6.1.  Form  of  order  not  to  resuscitate;  bracelet  or  necklace; 
revocation  or  cancellation  of  order. 

(a)  In  addition  to  those  orders  not  to  resuscitate  authorized  else¬ 
where  in  this  chapter,  any  physician,  health  care  professional,  nurse, 
physician  assistant,  caregiver,  or  emergency  medical  technician  shall 
be  authorized  to  effectuate  an  order  not  to  resuscitate  for  a  person  who 
is  not  a  patient  in  a  hospital,  nursing  home,  or  licensed  hospice  if  the 
order  is  evidenced  in  writing  containing  the  patient’s  name,  date  of  the 
form,  printed  name  of  the  attending  physician,  and  signature  of  the 
attending  physician  on  a  form  substantially  similar  to  the  following: 

“DO  NOT  RESUSCITATE  ORDER 

NAME  OF  PATIENT: _ 

THIS  CERTIFIES  THAT  AN  ORDER  NOT  TO  RESUSCITATE 

HAS  BEEN  ENTERED  ON  THE  ABOVE-NAMED  PATIENT. 
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SIGNED: _ _ 

ATTENDING  PHYSICIAN 

PRINTED  OR  TYPED  NAME  OF  ATTENDING  PHYSICIAN:  — 

ATTENDING  PHYSICIAN’S  TELEPHONE  NUMBER: - 

DATE: _ ” 

(b)  A  person  who  is  not  a  patient  in  a  hospital,  nursing  home,  or 
licensed  hospice  and  who  has  an  order  not  to  resuscitate  pursuant  to 
this  Code  section  may  wear  an  identifying  bracelet  on  either  the  wrist 
or  the  ankle  or  an  identifying  necklace  and  shall  post  or  place  a 
prominent  notice  in  such  person’s  home.  The  bracelet  shall  be  substan¬ 
tially  similar  to  identification  bracelets  worn  in  hospitals.  The  bracelet, 
necklace,  or  notice  shall  provide  the  following  information  in  boldface 
type: 

"DO  NOT  RESUSCITATE  ORDER 


Patient’s  name: - - - - 

Authorized  person’s  name  and  telephone  number,  if  applicable:  — 

Patient’s  physician’s  printed  name  and  telephone  number: - 

Date  of  order  not  to  resuscitate: - - - ” 

Any  physician,  health  care  professional,  nurse,  physician  assistant, 
caregiver,  or  emergency  medical  technician  shall  be  authorized  to 
regard  such  a  bracelet,  necklace,  or  notice  as  a  legally  sufficient  order 
not  to  resuscitate  in  the  same  manner  as  an  order  issued  pursuant  to 
this  chapter  unless  such  person  has  actual  knowledge  that  such  order 
has  been  canceled  or  consent  thereto  revoked  as  provided  in  this 
chapter. 

(c)  Any  order  not  to  resuscitate  evidenced  pursuant  to  subsection  (a) 
or  (b)  of  this  Code  section  may  be  revoked  as  provided  in  Code  Section 
31-39-6  and  may  be  canceled  as  provided  in  Code  Section  31-39-5.  (Code 
1981,  §  31-39-6.1,  enacted  by  Ga.  L.  1995,  p.  722,  §  3;  Ga.  L.  2011,  p. 
379,  §  4/HB  275.) 


The  2011  amendment,  effective  July 
1,  2011,  in  subsection  (a),  and  in  the 
undesignated  text  following  the  form  in 
subsection  (c),  inserted  “nurse,  physician 
assistant,  caregiver,”;  in  subsection  (a), 
substituted  “if  the  order”  for  “and  the 
order”  near  the  middle,  and  substituted 
“signature  of  the”  for  “signed  by  the”  near 
the  end;  in  subsection  (b),  in  the  first 
sentence,  substituted  “may  wear”  for 


“shall  wear”  and  added  “and  shall  post  or 
place  a  prominent  notice  in  such  person’s 
home”  at  the  end,  in  the  third  sentence, 
substituted  “bracelet,  necklace,  or  notice 
shall”  for  “bracelet  or  necklace  shall  be  on 
an  orange  background  and”,  and,  in  the 
undesignated  text  following  the  form,  sub¬ 
stituted  “bracelet,  necklace,  or  notice”  for 
“bracelet  or  necklace”. 

Code  Commission  notes.  —  Pursuant 


834 


31-39-6.1 


CARDIOPULMONARY  RESUSCITATION 


31-39-7 


to  Code  Section  28-9-5,  in  1995,  “of”  was 
substituted  for  “or”  preceding  “this  Code 
section”  in  subsection  (c). 

31-39-7.  Liability  of  persons  carrying  out  in  good  faith  decisions 
regarding  cardiopulmonary  resuscitation;  notification 
of  next  of  kin  or  authorized  person  of  patient  by  phy¬ 
sician  refusing  to  comply  with  order  not  to  resuscitate. 

(a)  No  physician,  health  care  professional,  nurse,  physician  assis¬ 
tant,  caregiver,  health  care  facility,  other  licensed  facility,  emergency 
medical  technician,  or  person  employed  by,  acting  as  the  agent  of,  or 
under  contract  with  any  of  the  foregoing  shall  be  subject  to  criminal 
prosecution  or  civil  liability  or  be  deemed  to  have  engaged  in  unprofes¬ 
sional  conduct  for  carrying  out  in  good  faith  a  decision  regarding 
cardiopulmonary  resuscitation  authorized  by  this  chapter  by  or  on 
behalf  of  a  patient  or  for  those  actions  taken  in  compliance  with  the 
standards  and  procedures  set  forth  in  this  chapter. 

(b)  No  physician,  health  care  professional,  nurse,  physician  assis¬ 
tant,  caregiver,  health  care  facility,  other  licensed  facility,  emergency 
medical  technician,  or  person  employed  by,  acting  as  the  agent  of,  or 
under  contract  with  any  of  the  foregoing  shall  be  subject  to  criminal 
prosecution  or  civil  liability  or  be  deemed  to  have  engaged  in  unprofes¬ 
sional  conduct  for  providing  cardiopulmonary  resuscitation  to  a  patient 
for  whom  an  order  not  to  resuscitate  has  been  issued,  provided  that 
such  physician  or  person: 

(1)  Reasonably  and  in  good  faith  was  unaware  of  the  issuance  of  an 
order  not  to  resuscitate;  or 

(2)  Reasonably  and  in  good  faith  believed  that  consent  to  the  order 
not  to  resuscitate  had  been  revoked  or  canceled. 

(c)  No  persons  shall  be  civilly  liable  for  failing  or  refusing  in  good 
faith  to  effectuate  an  order  not  to  resuscitate.  No  person  shall  be  subject 
to  criminal  prosecution  or  civil  liability  for  consenting  or  declining  to 
consent  in  good  faith,  on  behalf  of  a  patient,  to  the  issuance  of  an  order 
not  to  resuscitate  pursuant  to  this  chapter. 

(d)  Any  attending  physician  who  fails  or  refuses  to  comply  with  an 
order  not  to  resuscitate  entered  pursuant  to  this  chapter  shall  endeavor 
to  advise  promptly  the  patient,  if  conscious,  or  the  next  of  kin  or 
authorized  person  of  the  patient  that  such  physician  is  unwilling  to 
effectuate  the  order.  The  attending  physician  shall  thereafter  at  the 
election  of  the  next  of  kin  or  authorized  person: 

(1)  Make  a  good  faith  attempt  to  effect  the  transfer  of  the  patient 
to  another  physician  who  will  effectuate  the  order  not  to  resuscitate; 
or 
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(2)  Permit  the  next  of  kin  or  authorized  person  to  obtain  another 

physician  who  will  effectuate  the  order  not  to  resuscitate. 

(e)  Any  emergency  medical  technician  who  fails  or  refuses  to  comply 
with  an  order  not  to  resuscitate  entered  pursuant  to  this  chapter  shall 
endeavor  to  advise  promptly  the  patient,  if  conscious,  or  the  next  of  kin 
or  authorized  person  of  the  patient,  if  reasonably  available,  that  such 
emergency  medical  technician  is  unwilling  to  effectuate  the  order. 
(Code  1981,  §  31-39-7,  enacted  by  Ga.  L.  1991,  p.  1853,  §  1;  Ga.  L. 
1995,  p.  722,  §  5;  Ga.  L.  2011,  p.  379,  §  5/HB  275.) 

The  2011  amendment,  effective  July  “nurse,  physician  assistant,  caregiver,” 
1,  2011,  in  subsections  (a)  and  (b),  inserted  and  inserted  “other  licensed  facility”. 

31-39-8.  Effect  of  order  not  to  resuscitate  on  life  insurance 
policies. 

(a)  No  policy  of  life  insurance  shall  be  legally  impaired,  modified,  or 
invalidated  in  any  manner  by  the  issuance  of  an  order  not  to  resuscitate 
notwithstanding  any  term  of  the  policy  to  the  contrary. 

(b)  A  person  may  not  prohibit  or  require  the  issuance  of  an  order  not 
to  resuscitate  for  an  individual  as  a  condition  for  such  individual’s  being 
insured  or  receiving  health  care  services.  (Code  1981,  §  31-39-8, 
enacted  by  Ga.  L.  1991,  p.  1853,  §  1.) 

31-39-9.  Effect  of  chapter  on  legal  rights  and  responsibilities; 
right  of  court  to  approve  order  not  to  resuscitate. 

(a)  Nothing  in  this  chapter  shall  impair  or  supersede  any  legal  right 
or  legal  responsibility  which  any  person  may  have  to  effect  the 
withholding  or  withdrawal  of  cardiopulmonary  resuscitation  in  any 
lawful  manner  or  affect  the  validity  of  orders  not  to  resuscitate  issued 
and  implemented  under  other  circumstances.  In  such  respect,  the 
provisions  of  this  chapter  are  cumulative. 

(b)  Nothing  in  this  chapter  shall  be  construed  to  preclude  a  court  of 
competent  jurisdiction  from  approving  the  issuance  of  an  order  not  to 
resuscitate  under  circumstances  other  than  those  under  which  such  an 
order  may  be  issued  pursuant  to  this  chapter.  (Code  1981,  §  31-39-9, 
enacted  by  Ga.  L.  1991,  p.  1853,  §  1;  Ga.  L.  1994,  p.  672,  §  2.) 
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Sec. 

31-40-1. 

Definitions. 

Sec. 

31-40-6. 

Enforcement  of  chapter;  in¬ 

31-40-2. 

31-40-3. 

Issuance  of  permits. 

Denial,  suspension,  and  revo¬ 

31-40-7. 

spection  of  premises. 

Criminal  penalty. 

31-40-4. 

cation  of  permit. 

Administrative  review  of  order 

31-40-8. 

31-40-9. 

Public  education  program. 
Enactment  of  more  stringent 

31-40-5. 

of  county  board  of  health. 

Rules  and  regulations. 

31-40-10. 

laws. 

Criminal  law  not  repealed. 

31-40-1. 

Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Tattoo”  means  to  mark  or  color  the  skin  by  pricking  in, 
piercing,  or  implanting  indelible  pigments  or  dyes  under  the  skin. 

(2)  “Tattoo  artist”  means  any  person  who  performs  tattooing, 
except  that  the  term  tattoo  artist  shall  not  include  in  its  meaning  any 
physician  or  osteopath  licensed  under  Chapter  34  of  Title  43,  nor 
shall  it  include  any  technician  acting  under  the  direct  supervision  of 
such  licensed  physician  or  osteopath,  pursuant  to  subsection  (a)  of 
Code  Section  16-5-71. 

(3)  “Tattoo  studio”  means  any  facility  or  building  on  a  fixed 
foundation  wherein  a  tattoo  artist  performs  tattooing.  (Code  1981, 
§  31-40-1,  enacted  by  Ga.  L.  1994,  p.  446,  §  2.) 

31-40-2.  Issuance  of  permits. 

It  shall  be  unlawful  for  any  person  to  operate  a  tattoo  studio  without 
having  first  obtained  a  valid  permit  for  such  studio.  Such  permits  shall 
be  issued  by  the  county  board  of  health  or  its  duly  authorized  repre¬ 
sentative,  subject  to  supervision  and  direction  by  the  Department  of 
Public  Health  but,  where  the  county  board  of  health  is  not  functioning, 
the  permit  shall  be  issued  by  the  department.  A  permit  shall  be  valid 
until  suspended  or  revoked  and  shall  not  be  transferable  with  respect  to 
person  or  location.  (Code  1981,  §  31-40-2,  enacted  by  Ga.  L.  1994,  p. 
446,  §  2;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  the  second  sentence  of  this 
Code  section. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  58  Am.  Jur.  2d,  Occu-  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
pations,  Trades,  and  Professions,  §  67.  ronment,  §  65  et  seq. 

31-40-3.  Denial,  suspension,  and  revocation  of  permit. 

The  county  boards  of  health  may  suspend  or  revoke  permits  where 
the  health  and  safety  of  the  public  requires  such  action.  When,  in  the 
judgment  of  such  board  or  its  duly  authorized  agents,  it  is  necessary 
and  proper  that  such  application  for  a  permit  be  denied  or  that  a  permit 
previously  granted  be  suspended  or  revoked,  the  applicant  or  holder  of 
the  permit  shall  be  so  notified  in  writing  and  shall  be  afforded  an 
opportunity  for  hearing  as  provided  in  Article  1  of  Chapter  5  of  this  title. 
In  the  event  that  such  application  is  finally  denied  or  such  permit 
finally  suspended  or  revoked,  the  applicant  for  or  holder  of  such  permit 
shall  be  given  notice  in  writing,  which  notice  shall  specifically  state  the 
reasons  why  the  application  or  permit  has  been  suspended,  revoked,  or 
denied.  (Code  1981,  §  31-40-3,  enacted  by  Ga.  L.  1994,  p.  446,  §  2.) 

31-40-4.  Administrative  review  of  order  of  county  board  of 
health. 

Any  person  substantially  affected  by  any  final  order  of  the  county 
board  of  health  denying,  suspending,  revoking,  or  refusing  to  renew  any 
permit  provided  under  this  chapter  may  secure  review  thereof  by 
appeal  to  the  department  as  provided  in  Article  1  of  Chapter  5  of  this 
title.  (Code  1981,  §  31-40-4,  enacted  by  Ga.  L.  1994,  p.  446,  §  2.) 

31-40-5.  Rules  and  regulations. 

(a)  The  Department  of  Public  Health  and  county  boards  of  health 
shall  have  the  power  to  adopt  and  promulgate  rules  and  regulations  to 
ensure  the  protection  of  the  public  health.  Such  rules  and  regulations 
shall  prescribe  reasonable  standards  for  health  and  safety  of  tattoo 
studios  with  regard  to: 

(1)  Location  and  cleanliness  of  facilities; 

(2)  Sterilization  and  Occupational  Safety  and  Health  Administra¬ 
tion  guidelines  for  the  prevention  and  spread  of  infectious  diseases  by 
all  personnel; 

(3)  Informed  consent  by  the  person  receiving  a  tattoo; 

(4)  Procedures  for  ensuring  adequate  explanation  to  consumers  of 
the  proper  subsequent  care  of  a  tattoo;  and 

(5)  Proper  use  and  maintenance  of  tattoo  equipment,  including 
dyes  and  pigments. 
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(b)  County  boards  of  health  are  empowered  to  adopt  and  promulgate 
supplementary  rules  and  regulations  consistent  with  those  adopted  and 
promulgated  by  the  department.  (Code  1981,  §  31-40-5,  enacted  by  Ga. 
L.  1994,  p.  446,  §  2;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p. 
705,  §  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  the  introductory  paragraph  of 
subsection  (a). 

31-40-6.  Enforcement  of  chapter;  inspection  of  premises. 

The  Department  of  Public  Health  and  the  county  boards  of  health 
and  their  duly  authorized  agents  are  authorized  and  empowered  to 
enforce  compliance  with  this  chapter  and  the  rules  and  regulations 
adopted  and  promulgated  under  this  chapter  and,  in  connection  there¬ 
with,  to  enter  upon  and  inspect  the  premises  of  a  tattoo  studio  at  any 
reasonable  time  and  in  a  reasonable  manner,  as  provided  in  Article  2  of 
Chapter  5  of  this  title.  (Code  1981,  §  31-40-6,  enacted  by  Ga.  L.  1994, 
p.  446,  §  2;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705, 

§  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  at  the  beginning  of  this  Code 
section. 

31-40-7.  Criminal  penalty. 

Any  person,  firm,  or  corporation  operating  a  tattoo  studio  without  a 
valid  permit  or  performing  tattooing  outside  of  a  licensed  tattoo  studio 
shall  be  guilty  of  a  misdemeanor.  (Code  1981,  §  31-40-7,  enacted  by  Ga. 
L.  1994,  p.  446,  §  2.) 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1994,  “licensed” 
was  substituted  for  “license”. 

31-40-8.  Public  education  program. 

The  Department  of  Public  Health  is  authorized  and  directed  to 
develop  and  institute  a  program  of  public  education  for  the  purpose  of 
alerting  the  public  to  the  possible  side  effects  and  exposure  risks  of 
tattooing.  (Code  1981,  §  31-40-8,  enacted  by  Ga.  L.  1994,  p.  446,  §  2; 
Ga  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 
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The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  this  Code  section. 


Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-40-9.  Enactment  of  more  stringent  laws. 

Notwithstanding  any  other  provision  of  this  chapter,  the  governing 
authority  of  any  county  or  municipality  may  enact  more  stringent  laws 
governing  tattooing.  (Code  1981,  §  31-40-9,  enacted  by  Ga.  L.  1994,  p. 
446,  §  2.) 

31-40-10.  Criminal  law  not  repealed. 

Nothing  in  this  chapter  shall  be  construed  to  repeal  the  provisions  of 
Code  Section  16-12-5.  (Code  1981,  §  31-40-10,  enacted  by  Ga.  L.  1994, 
p.  446,  §  2.) 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1994,  “chapter” 
was  substituted  for  “Act”. 
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CHAPTER  41 

LEAD  POISONING  PREVENTION 


Article  1 

General  Provisions 


Sec. 

31-41-1. 

31-41-2. 

31-41-3. 

31-41-4. 


31-41-5. 


31-41-6. 


Short  title. 

Legislative  findings. 
Definitions. 

Establishment  of  lead-based 
paint  hazard  reduction  pro¬ 
gram;  training  programs; 
licensure  and  certification  re¬ 
quirements;  written  informa¬ 
tion  on  renovation;  record 
keeping  requirements. 
Enforcement  of  chapter;  viola¬ 
tions. 

Federal  regulations;  fees;  cor¬ 
rective  orders;  violations. 


Article  2 


Sec. 

31-41-11. 

31-41-12. 

31-41-13. 

31-41-14. 

31-41-15. 

31-41-16. 

31-41-17. 


31-41-18. 

31-41-19. 


Legislative  findings. 
Definitions. 

Notice  of  lead  poisoning  haz¬ 
ard. 

Abatement  of  lead  poisoning 
hazard. 

Owner  liability  for  units  con¬ 
structed  prior  to  1978. 
Certificate  evidencing  compli¬ 
ance;  liability  relief. 

Advice  regarding  cleaning  ac¬ 
tivities  in  homes  occupied  by 
children  with  elevated  blood 
lead  levels. 

Application. 

Rules  and  regulations. 


Childhood  Lead  Exposure  Control 


31-41-10.  Short  title. 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1994,  this  chap¬ 
ter,  which  was  designated  as  Chapter  40 
of  Title  31,  was  redesignated  as  Chapter 
41  thereof,  since  Ga.  L.  1994,  p.  446  also 
added  a  Chapter  40  of  Title  31. 


Administrative  rules  and  regula¬ 
tions.  —  Lead  based  paint  hazard  man¬ 
agement,  Official  Compilation  of  the  Rules 
and  Regulations  of  the  State  of  Georgia, 
Department  of  Natural  Resources,  Envi¬ 
ronmental  Protection,  Chapter  391-3-24. 


RESEARCH  REFERENCES 


Am.  Jur.  Proof  of  Facts.  —  Lead  Poi¬ 
soning,  46  POF2d  145. 

Landlord’s  Liability  for  Lead-Based 
Paint  Hazard  in  Residential  Dwelling,  35 
POF3d  439. 

Am.  Jur.  Trials.  —  Childhood 


Lead-Based  Paint  Poisoning  Litigation, 
66  Am.  Jur.  Trials  47. 

ALR.  —  Landlord’s  liability  for  injury 
or  death  of  tenant’s  child  from  lead  paint 
poisoning,  19  ALR5th  405. 
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ARTICLE  1 

GENERAL  PROVISIONS 
RESEARCH  REFERENCES 

Am.  Jur.  Proof  of  Facts.  —  Citizens’  C.J.S.  —  39A  C.J.S.,  Health  and  Envi- 
Suits  Under  the  Toxic  Substances  Control  ronment,  §§  51  et  seq.,  71.  52  C.J.S. , 
Act  (TSCA),  50  POF3d  237.  Landlord  and  Tenant,  §  419. 

31-41-1.  Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  “Georgia  Lead 
Poisoning  Prevention  Act  of  1994.”  (Code  1981,  §  31-41-1,  enacted  by 
Ga.  L.  1994,  p.  1617,  §  1;  Ga.  L.  2010,  p.  531,  §  6/SB  78.) 

Code  Commission  notes.  —  Pursuant  Editor’s  notes.  —  Ga.  L.  2010,  p.  531, 
to  Code  Section  28-9-5,  in  1994,  “chapter”  §  6/SB  78,  effective  May  27,  2010,  reen- 
was  substituted  for  “Act”.  acted  this  Code  section  without  change. 

31-41-2.  Legislative  findings. 

(a)  The  General  Assembly  finds  that  childhood  lead  poisoning  is  a 
devastating  environmental  health  hazard  to  the  children  of  this  state. 
Exposure  to  even  low  levels  of  lead  increases  a  child’s  risks  of  develop¬ 
ing  permanent  reading  and  learning  disabilities,  intelligence  quotient 
deficiencies,  impaired  hearing,  reduced  attention  span,  hyperactivity, 
behavior  problems,  and  other  neurological  problems.  It  is  estimated 
that  thousands  of  children  below  the  age  of  six  are  affected  by  lead 
poisoning  in  Georgia.  Childhood  lead  poisoning  is  dangerous  to  the 
public  health,  safety,  and  general  welfare. 

(b)  Childhood  lead  poisoning  is  the  result  of  environmental  exposure 
to  lead.  The  most  significant  source  of  environmental  lead  is  lead-based 
paint,  particularly  in  housing  built  prior  to  1978,  which  becomes 
accessible  to  children  as  paint  chips,  house  dust,  and  soil  contaminated 
by  lead-based  paint.  The  danger  posed  by  lead-based  paint  hazards  can 
be  controlled  by  abatement,  renovation,  or  interim  controls  of 
lead-based  paint  or  by  measures  to  limit  exposure  to  lead-based  paint 
hazards. 

(c)  It  is  crucial  that  the  identification  of  lead  hazards  and  subsequent 
implementation  of  interim  control,  renovation,  or  abatement  proce¬ 
dures  be  accomplished  in  a  manner  that  does  not  result  in  additional 
harm  to  the  public  or  the  environment.  Improper  lead  abatement  or 
renovation  constitutes  a  serious  threat  to  persons  residing  in  or 
otherwise  using  an  affected  structure  or  site,  to  those  performing  such 
work,  to  the  environment,  and  to  the  general  public. 
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(d)  The  General  Assembly  finds  that  it  is  in  the  public  interest  to 
establish  minimum  standards  for  the  training  and  certification  or 
licensure  of  all  persons  performing  lead  hazard  reduction  activities  and 
for  inspections,  risk  assessments,  and  planning  and  performance  of 
interim  controls,  renovation,  or  abatement  measures  for  such  activities. 
(Code  1981,  §  31-41-2,  enacted  by  Ga.  L.  1994,  p.  1617,  §  1;  Ga.  L. 
2010,  p.  531,  §  6/SB  78.) 


The  2010  amendment,  effective  May 
27,  2010,  inserted  “,  renovation,”  through¬ 
out  this  Code  section;  inserted  “or  renova¬ 
tion”  in  the  second  sentence  of  subsection 


(c);  and,  in  subsection  (d),  substituted 
“and  for  inspections”  for  “,  including  in¬ 
spections”  near  the  middle  and  added  “for 
such  activities”  at  the  end. 


31-41-3.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Abatement”  means  any  set  of  measures  designed  to  eliminate 
lead-based  paint  hazards,  in  accordance  with  standards  developed  by 
the  board,  including: 

(A)  Removal  of  lead-based  paint  and  lead  contaminated  dust, 
the  permanent  containment  or  encapsulation  of  lead-based  paint, 
the  replacement  of  lead-painted  surfaces  or  fixtures,  and  the 
removal  or  covering  of  lead  contaminated  soil;  and 

(B)  All  preparation,  cleanup,  disposal,  and  postabatement  clear¬ 
ance  testing  activities  associated  with  such  measures. 

(2)  “Accessible  surface”  means  an  interior  or  exterior  surface 
painted  with  lead-based  paint  that  is  accessible  for  a  young  child  to 
mouth  or  chew. 

(2.1)  “Board”  means  the  Board  of  Natural  Resources  of  the  State  of 
Georgia. 

(2.2)  “Child-occupied  facility”  means  a  building  or  portion  of  a 
building  constructed  prior  to  1978,  visited  by  the  same  child,  six  years 
of  age  or  under,  on  at  least  two  different  days  within  the  same  week 
(Sunday  through  Saturday  period),  provided  that  each  day’s  visit 
lasts  at  least  three  hours  and  the  combined  weekly  visit  lasts  at  least 
six  hours.  Child-occupied  facilities  include,  but  are  not  limited  to, 
day-care  centers,  preschools,  and  kindergarten  facilities. 

(3)  “Department”  means  the  Department  of  Natural  Resources. 

(4)  “Friction  surface”  means  an  interior  or  exterior  surface  that  is 
subject  to  abrasion  or  friction,  including  certain  window,  floor,  and 
stair  surfaces. 

(5)  “Impact  surface”  means  an  interior  or  exterior  surface  or 
fixture  that  is  subject  to  damage  by  repeated  impacts,  for  example, 
certain  parts  of  door  frames. 


843 


31-41-3 


HEALTH 


31-41-3 


(6)  “Inspection”  means  a  surface  by  surface  investigation  to  deter¬ 
mine  the  presence  of  lead-based  paint  and  the  provision  of  a  report 
explaining  the  results  of  the  investigation. 

(7)  “Interim  controls”  means  a  measure  or  set  of  measures  as 
specified  by  the  board  taken  by  the  owner  of  a  structure  that  are 
designed  to  control  temporarily  human  exposure  or  likely  exposure  to 
lead-based  paint  hazards. 

(8)  “Lead-based  paint”  means  paint  or  other  surface  coatings  that 
contain  lead  in  excess  of  limits  established  by  board  regulation. 

(9)  “Lead-based  paint  activities”  means  the  inspection  and  assess¬ 
ment  of  lead  hazards  and  the  planning,  implementation,  and  inspec¬ 
tion  of  interim  controls,  renovation,  and  abatement  activities  at 
target  housing  and  child-occupied  facilities. 

(10)  “Lead-based  paint  hazard”  means  any  condition  that  causes 
exposure  to  lead  from  lead  contaminated  dust,  lead  contaminated 
soil,  or  lead  contaminated  paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  surfaces,  or  impact  surfaces  that  would 
result  in  adverse  human  health  effects  as  established  pursuant  to 
Section  403  of  the  Toxic  Substances  Control  Act. 

(11)  “Lead  contaminated  dust”  means  surface  dust  in  residential 
dwellings  or  in  other  facilities  occupied  or  regularly  used  by  children 
that  contains  an  area  or  mass  concentration  of  lead  in  excess  of  levels 
determined  pursuant  to  Section  403  of  the  Toxic  Substances  Control 
Act. 

(12)  “Lead  contaminated  soil”  means  bare  soil  on  residential  real 
property  or  on  other  sites  frequented  by  children  that  contains  lead  at 
or  in  excess  of  levels  determined  to  be  hazardous  to  human  health 
pursuant  to  Section  403  of  the  Toxic  Substances  Control  Act. 

(13)  “Lead  contaminated  waste”  means  any  discarded  material 
resulting  from  an  abatement  activity  that  fails  the  toxicity  charac¬ 
teristics  determined  by  the  department. 

(13.1)  “Lead  dust  sampling  technician”  means  an  individual  em¬ 
ployed  to  perform  lead  dust  clearance  sampling  for  renovation  as 
determined  by  the  department. 

(14)  “Lead  firm”  means  a  company,  partnership,  corporation,  sole 
proprietorship,  association,  or  other  business  entity  that  employs  or 
contracts  with  persons  to  perform  lead-based  paint  activities. 

(15)  “Lead  inspector”  means  a  person  who  conducts  inspections  to 
determine  the  presence  of  lead-based  paint  or  lead-based  paint 
hazards. 
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(16)  “Lead  project  designer”  means  a  person  who  plans  or  designs 
abatement  activities  and  interim  controls. 

(17)  “Lead  risk  assessor”  means  a  person  who  conducts  on-site  risk 
assessments  of  lead  hazards. 

(18)  “Lead  supervisor”  means  a  person  who  supervises  and  con¬ 
ducts  abatement  of  lead-based  paint  hazards. 

(19)  “Lead  worker”  means  any  person  performing  lead  hazard 
reduction  activities. 

(19.1)  “Minor  repair  and  maintenance  activities”  means  activities 
that  disrupt  six  square  feet  or  less  of  painted  surface  per  room  for 
interior  activities  or  20  square  feet  or  less  of  painted  surface  for 
exterior  activities  where  none  of  the  work  practices  prohibited  or 
restricted  as  determined  by  the  department  are  used  or  where  the 
work  does  not  involve  window  replacement  or  demolition  of  painted 
surface  areas.  Jobs  performed  in  the  same  room  within  30  days  are 
considered  the  same  job  for  purposes  of  this  definition. 

(19.2)  “Renovation”  means  the  modification  of  any  target  housing 
or  child-occupied  facility  structure  or  portion  thereof,  that  results  in 
the  disturbance  of  painted  surfaces  unless  that  activity  is  performed 
as  part  of  an  abatement  activity.  Renovation  includes  but  is  not 
limited  to  the  removal,  modification,  re-coating,  or  repair  of  painted 
surfaces  or  painted  components;  the  removal  of  building  components; 
weatherization  projects;  and  interim  controls  that  disturb  painted 
surfaces.  A  renovation  performed  for  the  purpose  of  converting  a 
building,  or  part  of  a  building  into  target  housing  or  a  child-occupied 
facility  is  a  renovation.  Such  term  shall  not  include  minor  repair  and 
maintenance  activities. 

(19.3)  “Renovation  firm”  means  a  company,  partnership,  corpora¬ 
tion,  sole  proprietorship  or  individual  doing  business,  association,  or 
other  business  entity  that  employs  or  contracts  with  persons  to 
perform  lead-based  paint  renovations  as  determined  by  the  depart¬ 
ment. 

(19.4)  “Renovator”  means  an  individual  who  either  performs  or 
directs  workers  who  perform  renovations. 

(20)  “Risk  assessment”  means  an  on-site  investigation  to  deter¬ 
mine  and  report  the  existence,  nature,  severity,  and  location  of 
lead-based  paint  hazards  in  or  on  any  structure  or  site,  including: 

(A)  Information  gathering  regarding  the  age  and  history  of  the 

structure  and  the  occupancy  or  other  use  by  young  children; 

(B)  Visual  inspection; 
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(C)  Limited  wipe  sampling  or  other  environmental  sampling 
techniques; 

(D)  Other  activity  as  may  be  appropriate;  and 

(E)  Provision  of  a  report  explaining  the  results  of  the  investiga¬ 
tion. 

(21)  “Target  housing”  means  any  housing  constructed  prior  to 
1978,  except  housing  for  the  elderly  or  persons  with  disabilities 
(unless  any  child  or  children  age  six  years  or  under  resides  or  is 
expected  to  reside  in  such  housing  for  the  elderly  or  persons  with 
disabilities)  or  any  zero-bedroom  dwelling.  (Code  1981,  §  31-41-3, 
enacted  by  Ga.  L.  1994,  p.  1617,  §  1;  Ga.  L.  1998,  p.  248,  §  1;  Ga.  L. 
2010,  p.  531,  §  6/SB  78.) 

The  2010  amendment,  effective  May 
27,  2010,  added  paragraph  (2.2);  in  para¬ 
graph  (9),  inserted  “,  renovation,”  in  the 
middle  and  substituted  “at  target  housing 
and  child-occupied  facilities”  for  “as  deter¬ 
mined  by  the  department”  at  the  end;  and 
added  paragraphs  (13.1),  (19.1)  through 
(19.4),  and  (21). 

Code  Commission  notes.  —  Pursuant 


to  Code  Section  28-9-5,  in  1998,  “Toxic 
Substances  Control  Act”  was  substituted 
for  “Toxic  Substance  Control  Act”  in  para¬ 
graphs  (10),  (11),  and  (12). 

U.S.  Code.  —  Section  403  of  the  Toxic 
Substances  Control  Act,  referred  to  in  this 
Code  section,  is  codified  at  15  U.S.C. 
§  2601  et  seq. 


31-41-4.  Establishment  of  lead-based  paint  hazard  reduction 
program;  training  programs;  licensure  and  certifica¬ 
tion  requirements;  written  information  on  renovation; 
record  keeping  requirements. 

(a)  There  is  established  the  Georgia  Lead-Based  Paint  Hazard 
Reduction  Program.  The  Department  of  Natural  Resources  is  desig¬ 
nated  as  the  state  agency  responsible  for  implementation,  administra¬ 
tion,  and  enforcement  of  such  program.  The  commissioner  may  delegate 
such  duties  to  the  Environmental  Protection  Division. 

(b)  The  Board  of  Natural  Resources  not  later  than  one  year  after  the 
effective  date  of  regulations  promulgated  by  the  federal  Environmental 
Protection  Agency  relating  to  lead  paint  abatement  and  renovation 
certification  programs  shall  issue  regulations  requiring  the  develop¬ 
ment  and  approval  of  training  programs  for  the  licensing  or  certifica¬ 
tion  of  persons  performing  lead-based  paint  hazard  detection  or 
lead-based  paint  activities,  which  may  include,  but  shall  not  be  limited 
to,  lead  inspectors,  lead  risk  assessors,  lead  project  designers,  lead 
firms,  lead  supervisors,  lead  workers,  lead  dust  sampling  technicians, 
and  renovators.  The  regulations  for  the  approval  of  training  programs 
shall  include  minimum  requirements  for  approval  of  training  providers, 
curriculum  requirements,  training  hour  requirements,  hands-on  train¬ 
ing  requirements,  examinations  of  competency  and  proficiency,  and 
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training  program  quality  control.  The  approval  program  shall  provide 
for  reciprocal  approval  of  training  programs  with  comparable  require¬ 
ments  approved  by  other  states  or  the  United  States.  The  approval 
program  may  be  designed  to  meet  the  minimum  requirements  for 
federal  approval  under  Section  404  of  the  federal  Toxic  Substances 
Control  Act  and  the  department  may  apply  for  such  approval.  The 
department  shall  establish  fees  for  approval  of  such  training  programs. 

(c)(1)  The  Board  of  Natural  Resources  not  later  than  one  year  after 
the  effective  date  of  regulations  promulgated  by  the  federal  Environ¬ 
mental  Protection  Agency  relating  to  lead  paint  abatement  and 
renovation  certification  programs  shall  establish  training  and 
licensure  requirements  for  lead  inspectors,  lead  risk  assessors,  lead 
project  designers,  lead  firms,  lead  supervisors,  lead  workers,  renova¬ 
tors,  renovation  firms,  and  lead  dust  sampling  technicians.  No  person 
shall  be  licensed  under  this  chapter  unless  such  person  has  success¬ 
fully  completed  the  appropriate  training  program,  passed  an  exami¬ 
nation  approved  by  the  department  for  the  appropriate  category  of 
license,  and  completed  any  additional  requirements  imposed  by  the 
board  by  regulation.  The  department  is  authorized  to  accept  any 
lead-based  paint  hazard  training  completed  after  January  1,  1990,  in 
full  or  partial  satisfaction  of  the  training  requirements.  The  board 
may  establish  requirements  for  periodic  refresher  training  for  all 
licensees  as  a  condition  of  license  renewal.  The  board  shall  establish 
examination  fees,  license  fees,  and  renewal  fees  for  all  licenses  issued 
under  this  chapter,  provided  that  such  fees  shall  reflect  the  cost  of 
issuing  and  renewing  such  licenses,  regulating  licensed  activities, 
and  administering  the  program. 

(2)  On  and  after  the  effective  date  of  regulations  promulgated  by 
the  board  as  provided  in  subsection  (b)  of  this  Code  section,  no  person 
shall  perform  or  represent  that  such  person  is  qualified  to  perform 
any  lead-based  paint  activities  unless  such  person  possesses  the 
appropriate  licensure  or  certification  as  determined  by  the  board  or 
unless  such  person  is: 

(A)  An  owner  performing  abatement  or  renovation  upon  that 
person’s  own  residential  property,  unless  the  residential  property  is 
occupied  by  a  person  or  persons  other  than  the  owner  or  the 
owner’s  immediate  family  while  these  activities  are  being  per¬ 
formed,  or  a  child  residing  in  the  building  has  been  identified  as 
having  an  elevated  blood  lead  level; 

(B)  An  employee  of  a  property  management  company  doing 
minor  repairs  and  maintenance  activities  upon  property  managed 
by  that  company  where  there  is  insignificant  damage,  wear,  or 
corrosion  of  existing  lead-containing  paint  or  coating  substances;  or 

(C)  An  owner  routinely  doing  minor  repairs  and  maintenance 
activities  upon  his  or  her  property  where  there  is  insignificant 
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damage  to,  wear  of,  or  corrosion  of  existing  lead-containing  paint  or 
coating  substances. 

(3)  A  person  who  is  employed  by  a  state  or  county  health  depart¬ 
ment  or  state  or  federal  agency  to  conduct  lead  investigations  to 
determine  the  sources  of  lead  poisonings,  as  determined  by  the 
department,  shall  be  subject  to  licensing  pursuant  to  paragraph  (2)  of 
this  subsection  as  a  lead  risk  assessor  but  shall  not  be  required  to  pay 
any  fees  as  otherwise  required  under  this  chapter  or  under  rules  and 
regulations  promulgated  by  the  board  under  this  chapter. 

(d)  The  board  shall  promulgate  regulations  establishing  standards  of 
acceptable  professional  conduct  and  work  practices  for  the  performance 
of  lead-based  paint  activities,  as  well  as  specific  acts  and  omissions  that 
constitute  grounds  for  the  reprimand  of  any  licensee,  the  suspension, 
modification,  or  revocation  of  a  license,  or  the  denial  of  issuance  or 
renewal  of  a  license. 

(e)  Written  information  on  the  renovation  must  be  provided  by  the 
renovation  firm  or  renovator  to  residents  before  beginning  any  renova¬ 
tion  activities  (except  that  the  written  information  may  be  provided 
after  the  renovation  begins  for  emergency  renovations),  in  accordance 
with  regulations  promulgated  by  the  board. 

(f)  The  lead  firm,  renovation  firm,  and  renovator  must  meet 
record-keeping  and  reporting  requirements  established  by  regulations 
promulgated  by  the  board.  (Code  1981,  §  31-41-4,  enacted  by  Ga.  L. 
1994,  p.  1617,  §  1;  Ga.  L.  1996,  p.  1140,  §  1;  Ga.  L.  1998,  p.  248,  §  2; 
Ga.  L.  2010,  p.  531,  §  6/SB  78.) 


The  2010  amendment,  effective  May 
27,  2010,  in  the  first  sentence  of  subsec¬ 
tion  (b),  inserted  “and  renovation”  and 
substituted  “lead  workers,  lead  dust  sam¬ 
pling  technicians,  and  renovators”  for 
“and  lead  workers  of  such  persons”  at  the 
end;  in  the  first  sentence  of  paragraph 
(c)(1),  inserted  “and  renovation”  and  sub¬ 
stituted  “lead  workers,  renovators,  reno¬ 
vation  firms,  and  lead  dust  sampling  tech¬ 
nicians”  for  “and  lead  workers”  at  the  end; 
inserted  “or  renovation”  near  the  begin¬ 
ning  of  subparagraph  (c)(2)(A);  substi¬ 
tuted  “minor  repairs  and  maintenance  ac¬ 
tivities”  for  “routine  cleaning  and 
repainting”  near  the  beginning  of  sub- 


paragraph  (c)(2)(B);  substituted  “doing 
minor  repairs  and  maintenance  activities 
upon”  for  “cleaning  or  repainting”  near  the 
beginning  of  subparagraph  (c)(2)(C);  in¬ 
serted  “and  work  practices”  near  the  be¬ 
ginning  of  subsection  (d);  and  added  sub¬ 
sections  (e)  and  (f). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1996,  “subsec¬ 
tion  (b)”  was  substituted  for  “subpara¬ 
graph  (b)”  in  paragraph  (c)(2). 

U.S.  Code.  —  Section  404  of  the  Toxic 
Substances  Control  Act,  referred  to  in  this 
Code  section,  is  codified  at  15  USC  §  2601 
et  seq. 


31-41-5.  Enforcement  of  chapter;  violations. 


The  Board  of  Natural  Resources  shall  be  authorized  to  promulgate  all 
necessary  regulations  for  the  implementation  and  enforcement  of  this 
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chapter.  In  addition  to  any  action  which  may  be  taken  to  reprimand  a 
licensee  or  to  revoke  or  suspend  a  license,  any  person  who  violates  any 
provision  of  this  chapter  or  any  regulation  promulgated  pursuant  to 
this  chapter  or  any  term  or  condition  of  licensure  may  be  subject  to  a 
civil  penalty  of  not  more  than  $10,000.00,  to  be  imposed  by  the 
department.  If  any  violation  is  a  continuing  one,  each  day  of  such 
violation  shall  constitute  a  separate  violation  for  the  purpose  of 
computing  the  applicable  civil  penalty.  (Code  1981,  §  31-41-5,  enacted 
by  Ga.  L.  1994,  p.  1617,  §  1;  Ga.  L.  1996,  p.  1140,  §  2;  Ga.  L.  2010,  p. 
531,  §  6/SB  78.) 

Editor’s  notes.  —  Ga.  L.  2010,  p.  531, 

§  6/SB  78,  effective  May  27,  2010,  reen¬ 
acted  this  Code  section  without  change. 

31-41-6.  Federal  regulations;  fees;  corrective  orders;  violations. 

(a)  The  department  shall  make  available  to  all  persons  licensed  or 
certified  under  this  chapter  current  federal  regulations  affecting  such 
licensees  or  certified  persons. 

(b)  The  department  is  authorized  to  charge  an  application  fee,  a 
license  fee,  a  license  renewal  fee,  or  a  similar  fee  and  the  amount  of 
such  fees  shall  be  established  by  the  Board  of  Natural  Resources.  Each 
fee  so  established  shall  be  reasonable  and  shall  be  determined  in  such 
a  manner  that  the  total  of  the  fees  charged  shall  approximate  the  total 
of  the  direct  and  the  indirect  costs  to  the  state  of  the  operation  of  the 
licensing  program.  Fees  may  be  refunded  for  good  cause  as  determined 
by  the  department. 

(c)  The  department  is  authorized  to  issue  a  corrective  order  to  any 
person  in  violation  of  this  chapter  or  any  regulation  promulgated 
pursuant  thereto.  The  order  shall  specify  the  provisions  of  this  chapter 
or  any  regulation  alleged  to  have  been  violated  and  shall  order 
necessary  corrective  action  be  taken  within  a  reasonable  time  to  be 
prescribed  in  such  order. 

(d)  The  department  is  authorized  to  revoke  or  suspend  any  license, 
certification,  approval,  or  accreditation  issued  hereunder,  in  accordance 
with  regulations  promulgated  pursuant  to  this  chapter. 

(e)  It  shall  be  unlawful  for  any  person  to  engage  in  training  or 
lead-based  paint  activities  regulated  under  this  chapter  except  in  such 
a  manner  as  to  conform  to  and  comply  with  this  chapter  and  all 
applicable  regulations  and  orders  established  under  this  chapter. 

(f )  Any  person  violating  any  of  the  provisions  of  this  chapter  shall  be 
guilty  of  a  misdemeanor.  (Code  1981,  §  31-41-6,  enacted  by  Ga.  L.  2011, 
p.  619,  §  2/SB  211.) 
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Effective  date.  —  This  Code  section 
became  effective  May  12,  2011. 

Editor’s  notes.  —  Ga.  L.  2011,  p.  619, 
§  1/SB  211,  not  codified  by  the  General 
Assembly,  provides  that:  ‘The  purpose  of 
this  Act  is  to  reenact  the  provisions  of 
former  Code  Section  31-41-6,  relating  to 
federal  regulations  copies,  fees,  corrective 
orders,  and  violations  relative  to  lead  poi¬ 
soning  prevention,  as  such  Code  section 


existed  immediately  prior  to  its  repeal  on 
May  27,  2010,  by  SB  78.” 

This  Code  section  formerly  pertained  to 
federal  regulations,  fees,  corrective  or¬ 
ders,  and  violations  and  was  based  on 
Code  1981,  §  31-41-6,  enacted  by  Ga.  L. 
1994,  p.  1617,  §  1;  Ga.  L.  1998,  p.  248, 
§  3,  and  was  repealed  by  Ga.  L.  2010,  p. 
531,  §  6/SB  78,  effective  May  27,  2010. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Fingerprinting  not  required.  —  Of-  offenses  for  which  fingerprinting  is  re- 
fenses  arising  from  a  violation  of  O.C.G.A.  quired.  2011  Op.  Att’y  Gen.  No.  11-5. 

§  31-41-6  do  not,  at  this  time,  appear  to  be 

ARTICLE  2 

CHILDHOOD  LEAD  EXPOSURE  CONTROL 


31-41-10.  Short  title. 

This  article  shall  be  known  and  may  be  cited  as  the  “Childhood  Lead 
Exposure  Control  Act.”  (Code  1981,  §  31-41-10,  enacted  by  Ga.  L.  2000, 
p.  1260,  §  1.) 

31-41-11.  Legislative  findings. 

(a)  The  General  Assembly  finds  that  childhood  lead  poisoning  pre¬ 
vention  activities  are  currently  carried  out  within  the  Environmental 
Health  and  Injury  Prevention,  Epidemiology  and  Prevention,  and 
Laboratory  Branches  of  the  Department  of  Public  Health.  These 
activities  include  lead  poisoning  case  identification,  laboratory  support, 
identification  of  exposure  sources,  environmental  management,  and 
lead  hazard  reduction.  Childhood  lead  poisoning  cases  are  identified 
through  screening  tests  conducted  by  public  health  clinics  and  private 
health  care  providers  and  by  laboratory  reporting  of  test  results.  In 
1994,  lead  poisoning  was  established  as  a  notifiable  condition  and  made 
part  of  the  Notifiable  Disease  reporting  system. 

(b)  The  General  Assembly  further  finds  that  the  Georgia  Public 
Health  Laboratory  is  licensed  and  certified  to  analyze  blood  specimens 
for  lead.  Laboratory  services  are  provided  for  children  screened  in 
public  health  clinics  and  for  children  without  health  insurance  screened 
by  private  health  care  providers.  For  each  reported  case  of  lead 
poisoning,  an  environmental  investigation  is  conducted  to  identify  the 
source  of  lead.  Environmental  health  specialists  assess  the  primary 
residence  and  other  locations  frequented  by  the  lead  poisoned  child. 
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Information  is  collected  from  parents  and  caregivers;  on-site  surface 
testing  and  environmental  sample  collection  and  analysis  are  done  as 
needed.  When  the  lead  source  is  identified,  recommendations  are  made 
for  the  mitigation  or  abatement  of  the  lead  hazard.  Identified  lead 
poisoning  cases  are  tracked  collaboratively  by  public  health  nurses  and 
environmental  health  specialists  to  assure  that  appropriate  treatment 
is  received  and  that  the  child  does  not  reenter  the  environment  where 
the  exposure  occurred.  (Code  1981,  §  31-41-11,  enacted  by  Ga.  L.  2000, 
p.  1260,  §  1;  Ga.  L.  2011,  p.  705,  §  6-2/HB  214.) 

poisoned  child”  was  substituted  for 
“lead-poisoned  child”  at  the  end  of  the 
fourth  sentence  in  subsection  (b). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

31-41-12.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Confirmed  lead  poisoning”  means  a  confirmed  concentration  of 
lead  in  whole  blood  equal  to  or  greater  than  20  micrograms  of  lead  per 
deciliter  for  a  single  test  or  between  15  and  19  micrograms  of  lead  per 
deciliter  in  two  tests  taken  at  least  three  months  apart. 

(2)  “Day-care  facility”  means  a  structure  or  structures  used  as  a 
school,  nursery,  child  care  center,  clinic,  treatment  center,  or  other 
facility  serving  the  needs  of  children  under  six  years  of  age  including 
the  grounds,  any  outbuildings,  or  other  structures  appurtenant  to  the 
facility. 

(3)  “Department”  means  the  Department  of  Public  Health. 

(4)  “Dwelling,”  “dwelling  unit,”  or  “residential  housing  unit”  means 
the  interior  of  a  structure,  all  or  part  of  which  is  designed  or  used  for 
human  habitation. 

(5)  “Elevated  blood  lead  level”  means  a  blood  lead  concentration  of 
ten  micrograms  per  deciliter  or  greater  as  determined  by  the  lower  of 
two  consecutive  blood  tests  within  a  six-month  period. 

(5.1)  “Lead  hazard  abatement”  means  the  removal  and  correction, 
in  a  manner  no  more  strict  than  what  is  determined  to  be  absolutely 
necessary,  of  a  specifically  identified  hazard  which  causes  a  confirmed 
lead  poisoning. 

(6)  “Lead  poisoning  hazard”  means  the  presence  of  readily  acces¬ 
sible  or  mouthable  lead-bearing  substances  measuring  1.0  milligram 
per  square  centimeter  or  greater  by  X-ray  fluorescence  or  0.5  percent 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Division  of  Public  Health” 
at  the  end  of  the  first  sentence  of  subsec¬ 
tion  (a). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2000,  “lead 
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or  greater  by  chemical  analysis;  100  micrograms  per  square  foot  or 
greater  for  dust  on  floors;  500  micrograms  per  square  foot  or  greater 
for  dust  on  window  sills. 

(7)  “Lead  safe  housing”  is  housing  that  was  built  since  1978  or  that 
has  been  tested  by  a  person  who  has  been  licensed  or  certified  by  the 
Board  of  Natural  Resources  to  perform  such  testing  and  either  found 
to  have  no  lead-based  paint  hazards  within  the  meaning  of  Title  X  of 
the  Residential  Lead-Based  Paint  Hazard  Reduction  Act  of  1992,  14 
U.S.C.  Code  Section  185(b)(15)  or  housing  that  has  been  found  to 
meet  the  requirements  of  the  maintenance  standard. 

(8)  “Maintenance  standard”  means  the  following: 

(A)  Repairing  and  repainting  areas  of  deteriorated  paint  inside  a 
residential  housing  unit; 

(B)  Cleaning  the  interior  of  the  unit  to  a  standard  of  cleaning 
which  is  at  least  customary  in  the  local  area  at  lease  origination  or 
as  part  of  the  abatement  plan,  whichever  is  first,  to  remove  dust 
that  constitutes  a  lead  poisoning  hazard; 

(C)  Adjusting  doors  and  windows  to  minimize  friction  or  impact 
on  surfaces; 

(D)  Subject  to  the  occupant’s  approval,  appropriately  cleaning 
any  carpets  at  lease  origination  or  as  part  of  the  abatement  plan, 
whichever  is  first; 

(E)  Taking  such  steps  as  are  necessary  to  ensure  that  all  interior 
surfaces  on  which  dust  might  collect  are  readily  cleanable;  and 

(F)  Providing  the  occupant  or  occupants  all  information  required 
to  be  provided  under  the  Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  and  amendments  thereto. 

(9)  “Managing  agent”  means  any  person  who  has  charge,  care,  or 
control  of  a  building  or  part  thereof  in  which  dwelling  units  or 
rooming  units  are  leased. 

(10)  “Mouthable  lead-bearing  substance”  means  any  substance  on 
surfaces  or  fixtures  five  feet  or  less  from  the  floor  or  ground  that  form 
a  protruding  corner  or  similar  edge,  protrude  one-half  inch  or  more 
from  a  flat  wall  surface,  or  are  freestanding  and  contain  lead 
contaminated  dust  at  a  level  that  constitutes  a  lead  poisoning  hazard. 
Mouthable  surfaces  or  fixtures  include  vinyl  miniblinds,  doors,  door 
jambs,  stairs,  stair  rails,  windows,  window  sills,  and  baseboards. 

(11)  “Persistent  elevated  blood  lead  level”  means  a  blood  lead 
concentration  of  15  to  19  micrograms  per  deciliter  as  determined  by 
the  lowest  of  three  consecutive  blood  tests.  The  first  two  blood  tests 
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shall  be  performed  within  a  six-month  period,  and  the  third  blood  test 
shall  be  performed  at  least  12  weeks  and  not  more  than  six  months 
after  the  second  blood  test. 

(12)  “Readily  accessible  lead-bearing  substance”  means  any  sub¬ 
stance  containing  lead  at  a  level  that  constitutes  a  lead  poisoning 
hazard  which  can  be  ingested  or  inhaled  by  a  child  under  six  years  of 
age.  Readily  accessible  substances  include  deteriorated  paint  that  is 
peeling,  chipping,  cracking,  flaking,  or  blistering  to  the  extent  that 
the  paint  has  separated  from  the  substrate.  Readily  accessible 
substances  also  include  paint  that  is  chalking. 

(13)  “Regularly  visits”  means  presence  at  a  dwelling,  dwelling 
unit,  school,  or  day-care  facility  for  at  least  two  days  a  week  for  more 
than  three  hours  per  day. 

(14)  “Supplemental  address”  means  a  dwelling,  dwelling  unit, 
school,  or  day-care  facility  where  a  child  with  a  persistent  elevated 
blood  lead  level  or  a  confirmed  lead  poisoning  regularly  visits  or 
attends.  Supplemental  address  also  means  a  dwelling,  school,  or 
day-care  facility  where  a  child  resided,  regularly  visited,  or  attended 
within  the  six  months  immediately  preceding  the  determination  of  a 
persistent  elevated  blood  lead  level  or  a  confirmed  lead  poisoning. 
(Code  1981,  §  31-41-12,  enacted  by  Ga.  L.  2000,  p.  1260,  §  1;  Ga.  L. 
2008,  p.  822,  §  1/HB  1043;  Ga.  L.  2011,  p.  705,  §  5-18/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department”  for  “Di¬ 
vision”  in  two  places  in  paragraph  (3). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2000, 
“lead-bearing  substances”  was  substituted 


for  “lead  bearing  substances”  in  para¬ 
graph  (6). 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-41-13.  Notice  of  lead  poisoning  hazard. 


Upon  determination  that  a  lead  poisoning  hazard  exists,  the  depart¬ 
ment  shall  give  written  notice  of  the  lead  poisoning  hazard  to  the  owner 
of  the  dwelling,  dwelling  unit,  school,  or  day-care  facility  and  to  all 
persons  residing  in  or  attending  the  dwelling  or  facility.  The  depart¬ 
ment  shall  also  make  every  reasonable  and  practicable  effort  to  provide 
written  notice  to  the  managing  agent  of  the  dwelling,  dwelling  unit, 
school,  or  day-care  facility.  The  written  notice  to  the  owner,  managing 
agent,  or  tenant  shall  include  a  list  of  possible  methods  of  abatement  of 
the  lead  poisoning  hazard.  (Code  1981,  §  31-41-13,  enacted  by  Ga.  L. 
2000,  p.  1260,  §  1;  Ga.  L.  2008,  p.  822,  §  2/HB  1043;  Ga.  L.  2011,  p.  705, 
§  6-6/HB  214.) 

The  2011  amendment,  effective  July  vision”  in  the  first  and  second  sentences  of 
1,  2011,  substituted  “department”  for  “di-  this  Code  section. 
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Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

31-41-14.  Abatement  of  lead  poisoning  hazard. 

(a)  Upon  determination  that  a  child  less  than  six  years  of  age  has  a 
confirmed  lead  poisoning  and  that  the  child  resides  in,  attends,  or 
regularly  visits  a  dwelling,  dwelling  unit,  school,  or  day-care  facility 
containing  lead  poisoning  hazards,  the  department  shall  require  a  lead 
hazard  abatement.  The  department  shall  also  require  a  lead  hazard 
abatement  at  the  supplemental  addresses  of  a  child  less  than  six  years 
of  age  with  a  confirmed  lead  poisoning.  Upon  confirming  that  all  other 
potential  sources  of  the  confirmed  lead  poisoning  have  tested  negative 
and  making  every  reasonable  effort  to  obtain  consent  from  such 
dwelling’s  owner  or  managing  agent  to  comply  with  this  Code  section, 
the  department  shall  solicit  a  court  order  from  the  superior  court  with 
jurisdiction  over  such  dwelling  to  order  the  dwelling’s  owner  to  perform 
a  lead  hazard  abatement. 

(b)  When  abatement  is  required  under  subsection  (a)  of  this  Code 
section,  the  owner  or  managing  agent  shall  submit  a  written  lead 
poisoning  hazard  abatement  plan  to  the  department  within  14  days  of 
receipt  of  the  lead  poisoning  hazard  notification  and  shall  obtain 
written  approval  of  the  plan  prior  to  initiating  abatement.  The  lead 
poisoning  hazard  abatement  plan  shall  comply  with  subsection  (g)  of 
this  Code  section.  The  written  plan  shall  be  deemed  approved  if  the 
department  does  not  respond  within  14  days  of  receipt. 

(c)  If  the  abatement  plan  submitted  fails  to  meet  the  requirements  of 
this  Code  section,  the  department  shall  issue  an  abatement  order 
requiring  submission  of  a  modified  abatement  plan.  The  order  shall 
indicate  the  modifications  which  shall  be  made  to  the  abatement  plan 
and  the  date  by  which  the  plan  as  modified  shall  be  submitted  to  the 
department. 

(d)  If  the  owner  or  managing  agent  does  not  submit  an  abatement 
plan  within  14  days,  the  department  shall  issue  an  abatement  order 
requiring  submission  of  an  abatement  plan  within  five  days  of  receipt  of 
the  order. 

(e)  The  owner  or  managing  agent  shall  notify  the  department  and 
the  occupants  of  the  dates  of  abatement  activities  at  least  three  days 
prior  to  the  commencement  of  abatement  activities. 

(f )  Abatement  shall  be  completed  within  60  days  of  the  department’s 
approval  of  the  abatement  plan.  If  the  abatement  activities  are  not 
completed  within  60  days  as  required,  the  department  shall  issue  an 
order  requiring  completion  of  abatement  activities.  An  owner  or  man- 
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aging  agent  may  apply  to  the  department  for  an  extension  of  the 
deadline  for  abatement.  The  department  may  issue  an  order  extending 
the  deadline  for  30  days  upon  proper  written  application  by  the  owner 
or  managing  agent. 

(g)  All  lead-containing  waste  and  residue  of  the  abatement  of  lead 
shall  be  removed  and  disposed  of  by  the  person  performing  the 
abatement  in  accordance  with  applicable  federal,  state,  and  local  laws 
and  rules. 

(h)  The  department  shall  verify  by  visual  inspection  that  the  ap¬ 
proved  abatement  plan  has  been  completed.  The  department  may  also 
verify  plan  completion  by  residual  lead  dust  monitoring.  Compliance 
with  the  maintenance  standard  shall  be  deemed  equivalent  to  meeting 
the  abatement  plan  requirements. 

(i)  Removal  of  children  from  the  dwelling,  school,  or  day-care  facility 
shall  not  constitute  abatement  if  the  property  continues  to  be  used  for 
a  dwelling,  school,  or  day-care  facility.  (Code  1981,  §  31-41-14,  enacted 
by  Ga.  L.  2000,  p.  1260,  §  1;  Ga.  L.  2008,  p.  822,  §  3/HB  1043;  Ga.  L. 
2011,  p.  705,  §  6-6/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “department”  for  “di-  2011  amendment  of  this  Code  section,  see 
vision”  throughout  this  Code  section.  28  Ga.  St.  U.L.  Rev.  147  (2011). 

31-41-15.  Owner  liability  for  units  constructed  prior  to  1978. 

Any  owner  of  a  residential  housing  unit  constructed  prior  to  1978  who 
is  sued  by  a  current  or  former  occupant  seeking  damages  for  injuries 
allegedly  arising  from  exposure  to  lead-based  paint  or 
lead-contaminated  dust  shall  not  be  deemed  liable:  (1)  for  any  injuries 
sustained  by  that  occupant  after  the  owner  first  complied  with  the 
maintenance  standard  defined  under  paragraph  (8)  of  Code  Section 
31-41-12,  provided  that  the  owner  has  repeated  the  steps  provided  for 
in  the  maintenance  standard  annually  and  obtained  a  certificate  of 
compliance  under  Code  Section  31-41-16  annually  during  such  occu¬ 
pancy;  or  (2)  if  the  owner  is  able  to  show  that  the  unit  was  lead  safe 
housing  containing  no  lead-based  paint  hazards  during  the  period  when 
the  injuries  were  sustained.  Nothing  contained  in  this  article  shall  be 
construed  or  interpreted  as  imposing  or  creating  any  liability  on  or 
creating  any  cause  of  action  against  any  owner  or  managing  agent  of  a 
dwelling,  dwelling  unit,  or  residential  housing  unit  arising  from  expo¬ 
sure  to  lead-based  paint  or  lead-contaminated  dust,  regardless  of  when 
such  dwelling,  dwelling  unit,  or  residential  housing  unit  was  con¬ 
structed  and  regardless  of  whether  the  requirements  of  this  article  have 
been  complied  with  or  accomplished.  (Code  1981,  §  31-41-15,  enacted 
by  Ga.  L.  2000,  p.  1260,  §  1.) 


855 


31-41-15 


HEALTH 


31-41-17 


Code  Commission  notes.  —  Pursuant  was  inserted  following  “Code  Section 
to  Code  Section  28-9-5,  in  2000,  a  comma  31-41-12”. 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §§  51  et  seq.,  71.  52  C.J.S. , 

Landlord  and  Tenant,  §  419. 

31-41-16.  Certificate  evidencing  compliance;  liability  relief. 

An  owner  of  a  unit  who  has  complied  with  the  maintenance  standard 
may  apply  annually  to  the  department  for,  and  upon  presentation  of 
acceptable  proof  of  compliance  shall  be  provided  by  the  department  a 
certificate  evidencing  such  compliance.  The  owner  shall  be  entitled  to 
the  liability  relief  provided  for  in  Code  Section  31-41-15  upon  obtaining 
such  certificate  or  certificates.  (Code  1981,  §  31-41-16,  enacted  by  Ga. 
L.  2000,  p.  1260,  §  1;  Ga.  L.  2011,  p.  705,  §  6-6/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “department”  for  “di-  2011  amendment  of  this  Code  section,  see 
vision”  twice  in  the  first  sentence  of  this  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Code  section. 

31-41-17.  Advice  regarding  cleaning  activities  in  homes  occu¬ 
pied  by  children  with  elevated  blood  lead  levels. 

In  any  residential  housing  unit  occupied  by  a  child  less  than  six  years 
old  who  has  an  elevated  blood  lead  level  of  ten  micrograms  per  deciliter 
or  greater,  the  department  shall  advise,  in  writing,  the  owner  or 
managing  agent  and  the  child’s  parents  or  legal  guardian  as  to  the 
importance  of  carrying  out  routine  cleaning  activities  in  the  units  they 
occupy,  own,  or  manage.  Such  cleaning  activities  shall  include: 

(1)  Wiping  clean  all  window  sills  with  a  damp  cloth  or  sponge  at 
least  weekly; 

(2)  Regularly  washing  all  surfaces  accessible  to  the  child; 

(3)  In  the  case  of  a  leased  residential  housing  unit,  identifying  any 
deteriorated  paint  in  the  unit  and  notifying  the  owner  or  managing 
agent  of  such  conditions  within  72  hours  of  discovery;  and 

(4)  Identifying  and  understanding  potential  lead  poisoning  haz¬ 
ards  in  the  environment  of  each  child  under  the  age  of  six  in  the 
housing  unit  including  vinyl  miniblinds,  playground  equipment,  soil, 
and  painted  surfaces  and  taking  steps  to  prevent  the  child  from 
ingesting  lead,  such  as  encouraging  the  child  to  wash  his  or  her  face 
and  hands  frequently  and  especially  after  playing  outdoors.  (Code 
1981,  §  31-41-17,  enacted  by  Ga.  L.  2000,  p.  1260,  §  1;  Ga.  L.  2011, 
p.  705,  §  6-6/HB  214.) 
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The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “department”  for  “di-  2011  amendment  of  this  Code  section,  see 
vision”  in  the  first  sentence  of  this  Code  28  Ga.  St.  U.L.  Rev.  147  (2011). 
section. 

31-41-18.  Application. 

This  article  shall  only  apply  to: 

(1)  Owners  of  residential  rental  property;  and 

(2)  Landlords 

that  accept  compensation  for  the  use  of  residential  property  by  another. 
(Code  1981,  §  31-41-18,  enacted  by  Ga.  L.  2000,  p.  1260,  §  1;  Ga.  L. 
2008,  p.  822,  §  3/HB  1043.) 

31-41-19.  Rules  and  regulations. 

The  Department  of  Public  Health  shall  be  authorized  to  promulgate 
all  necessary  regulations  for  the  implementation  and  enforcement  of 
this  article.  (Code  1981,  §  31-41-19,  enacted  by  Ga.  L.  2000,  p.  1260, 
§  1;  Ga.  L.  2011,  p.  705,  §  6-2/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Division  of  Public  Health”  28  Ga.  St.  U.L.  Rev.  147  (2011). 
at  the  beginning  of  this  Code  section. 
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CHAPTER  42 

OSTEOPOROSIS  PREVENTION  AND  TREATMENT 

EDUCATION 

Sec.  Sec. 

31-42-1.  Short  title.  31-42-3.  Strategies  to  promote  and 

31-42-2.  Purposes.  maintain  education  program. 


Law  reviews.  —  For  note  on  the  1995 
enactment  of  this  chapter,  see  12  Ga.  St. 

U.L.  Rev.  234  (1995). 

31-42-1.  Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  “Osteoporosis 
Prevention  and  Treatment  Education  Act.”  (Code  1981,  §  31-42-1, 
enacted  by  Ga.  L.  1995,  p.  841,  §  2.) 

Cross  references.  —  Bone  mass  mea¬ 
surement  coverage,  T.  31,  C.  15A. 

31-42-2.  Purposes. 

The  purposes  of  this  chapter  are,  to  the  extent  funds  are  available: 

(1)  To  create  a  multigenerational,  state-wide  program  to  promote 
awareness  and  knowledge  about  osteoporosis,  risk  factors,  preven¬ 
tion,  detection,  and  treatment  options; 

(2)  To  facilitate  understanding  of  osteoporosis  with  educational 
materials,  information  about  research,  services,  and  strategies  for 
prevention  and  treatment; 

(3)  To  utilize  educational  and  training  resources  of  organizations 
with  expertise  and  knowledge  of  osteoporosis; 

(4)  To  evaluate  the  quality  and  accessibility  of  osteoporosis  ser¬ 
vices  of  community  based  services; 

(5)  To  provide  easy  access  to  clear,  complete,  and  accurate  osteo¬ 
porosis  information  and  referral  services; 

(6)  To  educate  and  train  service  providers,  health  professionals, 
and  physicians;  and  to  heighten  awareness  about  the  prevention, 
detection,  and  treatment  of  osteoporosis  among  health  and  human 
service  officials,  health  educators,  and  policy  makers;  and 
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(7)  To  promote  the  development  of  support  groups  for  osteoporosis 
patients  and  their  families  and  caregivers.  (Code  1981,  §  31-42-2, 
enacted  by  Ga.  L.  1995,  p.  841,  §  2.) 

31-42-3.  Strategies  to  promote  and  maintain  education  pro¬ 
gram. 

The  department  shall  establish  strategies  to  promote  and  maintain 
an  osteoporosis  prevention  and  treatment  education  program  in  order 
to  raise  public  awareness,  educate  consumers,  and  train  health  profes¬ 
sionals,  teachers,  and  human  service  providers,  including: 

(1)  Public  awareness.  The  department  shall  develop  strategies  for 
raising  public  awareness  of  the  causes  and  nature  of  osteoporosis, 
personal  risk  factors,  value  of  prevention  and  early  detection,  and 
options  for  diagnosis  and  treatment; 

(2)  Consumer  education.  The  department  shall  develop  strategies 
for  educating  consumers  about  risk  factors,  diet  and  exercise,  diag¬ 
nostic  procedures  and  their  indications  for  use,  risks  and  benefits  of 
drug  therapies  currently  approved  by  the  U.S.  Food  and  Drug 
Administration,  and  the  availability  of  services; 

(3)  Professional  education.  The  department  may  develop  strategies 
for  educating  physicians  and  health  professionals  and  training  ser¬ 
vice  providers  on  osteoporosis  prevention,  diagnosis,  and  treatment, 
including  guidelines  for  detecting  and  treating  in  special  populations, 
and  medication  options; 

(4)  Needs  assessment.  The  department  may  conduct  a  needs  assess¬ 
ment  to  identify  research  being  conducted;  technical  assistance  and 
educational  materials  and  programs  nationwide;  the  level  of  aware¬ 
ness  about  osteoporosis;  the  needs  of  patients,  families,  and  caregiv¬ 
ers;  the  needs  of  health  care  providers,  including  managed  care 
organizations;  the  services  available  to  patients;  existence  of  treat¬ 
ment  programs;  existence  of  rehabilitation  services;  and  number  and 
location  of  bone  density  testing  equipment.  To  the  extent  that  funds 
are  specifically  appropriated,  the  department  shall  develop  and 
maintain  a  resource  guide  to  include  osteoporosis  related  services; 
and 

(5)  Technical  assistance.  The  department  may  replicate  and  use 
successful  osteoporosis  programs  and  contracts  with  and  purchase 
materials  or  services  from  organizations  with  expertise  and  knowl¬ 
edge  of  osteoporosis.  (Code  1981,  §  31-42-3,  enacted  by  Ga.  L.  1995, 
p.  841,  §  2.) 
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Sec. 

31-43-1.  Definition. 

31-43-2.  Findings  of  General  Assembly. 

31-43-3.  Creation  of  commission. 

31-43-4.  Members  of  commission. 

31-43-5.  Appointments  to  commission. 

31-43-6.  Lobbyists  excluded  as  mem¬ 
bers;  removal  of  members;  va¬ 
lidity  of  actions;  notification 
when  grounds  for  removal  ex¬ 
ists. 


Sec. 

31-43-7. 

31-43-8. 


31-43-9. 

31-43-10. 

31-43-11. 

31-43-12. 

31-43-13. 


Terms  of  members;  vacancies. 
Election  of  presiding  officer; 
presiding  officer’s  power  of  ap¬ 
pointment. 

Compensation. 

Meetings;  implementation  of 
policies. 

Annual  written  report. 

Duties  and  responsibilities. 
Solicitation  of  donations. 


31-43-1.  Definition. 


As  used  in  this  chapter,  the  term  “commission”  means  the  Commis¬ 
sion  on  Men’s  Health  created  in  Code  Section  31-43-3.  (Code  1981, 
§  31-43-1,  enacted  by  Ga.  L.  2000,  p.  126,  §  1.) 


31-43-2.  Findings  of  General  Assembly. 


The  General  Assembly  makes  the  following  findings: 

(1)  There  is  a  silent  health  crisis  affecting  the  health  and 
well-being  of  Georgia’s  men; 

(2)  This  health  crisis  is  of  particular  concern  to  men,  but  is  also  a 
concern  for  women,  and  especially  to  those  who  have  fathers,  hus¬ 
bands,  sons,  and  brothers; 

(3)  Men’s  health  is  likewise  a  concern  for  employers  who  lose 
productive  employees  as  well  as  pay  the  costs  of  medical  care,  and  is 
a  concern  to  state  government  and  society  which  absorb  the  enor¬ 
mous  costs  of  premature  death  and  disability,  including  the  costs  of 
caring  for  dependents  left  behind; 

(4)  The  life  expectancy  gap  between  men  and  women  has  steadily 
increased  from  one  year  in  1920  to  seven  years  in  1990; 

(5)  Almost  twice  as  many  men  than  women  die  from  heart  disease, 
and  28.5  percent  of  all  men  die  as  a  result  of  stroke; 

(6)  In  1995,  blood  pressure  of  black  males  was  356  percent  higher 
than  that  of  white  males,  and  the  death  rate  for  stroke  was  97  percent 
higher  for  black  males  than  for  white  males; 

(7)  The  incidence  of  stroke  among  men  is  19  percent  higher  than 
for  women; 
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(8)  Significantly  more  men  than  women  are  diagnosed  with  AIDS 
each  year; 

(9)  Fifty  percent  more  men  than  women  die  of  cancer; 

(10)  Although  the  incidence  of  depression  is  higher  in  women,  the 
rate  of  life-threatening  depression  is  higher  in  men,  with  men 
representing  80  percent  of  all  suicides  cases,  and  with  men  43  times 
more  likely  to  be  admitted  to  psychiatric  hospitals  than  women; 

(11)  Prostate  cancer  is  the  most  frequently  diagnosed  cancer  in  the 
United  States  among  men,  accounting  for  36  percent  of  all  cancer 
cases; 

(12)  An  estimated  180,000  men  will  be  newly  diagnosed  with 
prostate  cancer  this  year  alone,  of  which  37,000  will  die; 

(13)  Prostate  cancer  rates  increase  sharply  with  age,  and  more 
than  75  percent  of  such  cases  are  diagnosed  in  men  age  65  and  older; 

(14)  The  incidence  of  prostate  cancer  and  the  resulting  mortality 
rate  in  African  American  men  is  twice  that  in  white  men; 

(15)  Studies  show  that  men  are  at  least  25  percent  less  likely  than 
women  to  visit  a  doctor,  and  are  significantly  less  likely  to  have 
regular  physician  check-ups  and  obtain  preventive  screening  tests  for 
serious  diseases; 

(16)  Appropriate  use  of  tests  such  as  prostate  specific  antigen 
(PSA)  exams  and  blood  pressure,  blood  sugar,  and  cholesterol 
screens,  in  conjunction  with  clinical  exams  and  self- testing,  can 
result  in  the  early  detection  of  many  problems  and  in  increased 
survival  rates; 

(17)  Educating  men,  their  families,  and  health  care  providers 
about  the  importance  of  early  detection  of  male  health  problems  can 
result  in  reducing  rates  of  mortality  for  male-specific  diseases,  as  well 
as  improve  the  health  of  Georgia’s  men  and  its  overall  economic 
well-being; 

(18)  Recent  scientific  studies  have  shown  that  regular  medical 
exams,  preventive  screenings,  regular  exercise,  and  healthy  eating 
habits  can  help  save  lives;  and 

(19)  A  Commission  on  Men’s  Health  is  needed  to  investigate  these 
findings  and  take  such  further  actions  as  may  be  needed  to  promote 
men’s  health  in  this  state.  (Code  1981,  §  31-43-2,  enacted  by  Ga.  L. 

2000,  p.  126,  §  1.) 

31-43-3.  Creation  of  commission. 

There  is  created  the  Commission  on  Men’s  Health.  The  commission 
shall  be  assigned  to  the  Department  of  Public  Health  for  administrative 
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purposes  only,  as  provided  in  Code  Section  50-4-3,  except  that  such 
department  shall  provide  staff  to  the  commission.  (Code  1981, 
§  31-43-3,  enacted  by  Ga.  L.  2000,  p.  126,  §  1;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Department  of  Community  28  Ga.  St.  U.L.  Rev.  147  (2011). 

Health”  in  the  middle  of  the  second  sen¬ 
tence  of  this  Code  section. 

31-43-4.  Members  of  commission. 

The  commission  shall  consist  of  11  members:  seven  members  ap¬ 
pointed  by  the  Governor;  two  members  of  the  Senate  appointed  by  the 
Senate  Committee  on  Assignments,  one  of  whom  shall  be  the  chairper¬ 
son  of  the  Senate  Health  and  Human  Services  Committee  or  his  or  her 
designee;  and  two  members  of  the  House  of  Representatives  appointed 
by  the  Speaker  of  the  House,  one  of  whom  shall  be  the  chairperson  of 
the  House  Committee  on  Health  and  Human  Services  or  his  or  her 
designee.  The  Governor  may  also  appoint  an  honorary  chairperson  to 
serve  as  a  member  of  the  commission.  (Code  1981,  §  31-43-4,  enacted 
by  Ga.  L.  2000,  p.  126,  §  1;  Ga.  L.  2005,  p.  48,  §  3/HB  309.) 

31-43-5.  Appointments  to  commission. 

Appointments  to  the  commission  shall  be  made  without  regard  to  the 
race,  color,  disability,  sex,  religion,  age,  or  national  origin  of  the 
appointees.  The  members  of  the  commission  appointed  by  the  Governor 
shall  be  representative  of  major  public  and  private  agencies  and 
organizations  and  shall  be  experienced  in  or  have  demonstrated  par¬ 
ticular  interest  in  men’s  health  issues.  (Code  1981,  §  31-43-5,  enacted 
by  Ga.  L.  2000,  p.  126,  §  1;  Ga.  L.  2001,  p.  4,  §  31.) 

31-43-6.  Lobbyists  excluded  as  members;  removal  of  members; 

validity  of  actions;  notification  when  grounds  for  re¬ 
moval  exists. 

(a)  A  person  may  not  serve  as  a  member  of  the  commission  if  the 
person  is  required  to  register  as  a  lobbyist  because  of  the  person’s 
activities  for  compensation  on  behalf  of  a  profession  related  to  the 
operation  of  the  commission. 

(b)  The  elected  official  who  appoints  members  to  the  commission  may 
remove  any  member  appointed  by  such  official  who: 

(1)  Violates  a  prohibition  established  by  this  chapter; 
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(2)  Cannot  because  of  illness  or  disability  discharge  the  member’s 
duties  for  a  substantial  part  of  the  term  for  which  the  member  is 
appointed;  or 

(3)  Is  absent  from  more  than  half  of  the  regularly  scheduled 
commission  meetings  that  the  member  is  eligible  to  attend  during  a 
calendar  year  unless  the  absence  is  excused  by  majority  vote  of  the 
commission. 

(c)  The  validity  of  an  action  of  the  commission  is  not  affected  by  the 
fact  that  it  is  taken  when  a  ground  for  removal  of  a  commission  member 
exists. 

(d)  If  a  member  of  the  commission  has  knowledge  that  a  potential 
ground  for  removal  exists,  the  member  shall  notify  the  presiding  officer 
of  the  commission  of  the  potential  ground.  The  presiding  officer  shall 
then  notify  the  elected  official  who  appointed  such  member  that  a 
potential  ground  for  removal  exists.  (Code  1981,  §  31-43-6,  enacted  by 
Ga.  L.  2000,  p.  126,  §  1.) 

31-43-7.  Terms  of  members;  vacancies. 

(a)  The  initial  members  of  the  commission  who  are  members  of  the 
General  Assembly  shall  serve  for  initial  terms  of  office  which  expire 
December  31,  2000.  Thereafter,  those  members  of  the  commission  who 
are  members  of  the  General  Assembly  shall  serve  for  terms  of  office  of 
two  years  each.  Members  of  the  commission  who  are  not  members  of  the 
General  Assembly  shall  serve  for  terms  of  office  of  three  years  each. 
Members  of  the  commission  shall  serve  for  the  terms  of  office  specified 
in  this  Code  section  and  until  their  respective  successors  are  appointed 
and  qualified.  Members  of  the  commission  may  be  reappointed  to  the 
commission  upon  the  expiration  of  their  terms  of  office  if  they  otherwise 
continue  to  meet  the  qualifications  for  such  office. 

(b)  If  a  vacancy  occurs  in  the  membership  of  the  commission,  the 
elected  official  who  appointed  the  member  to  the  position  which  became 
vacant  shall  appoint  a  successor  for  the  remainder  of  the  unexpired 
term  and  until  a  successor  is  appointed  and  qualified.  (Code  1981, 
§  31-43-7,  enacted  by  Ga.  L.  2000,  p.  126,  §  1.) 

31-43-8.  Election  of  presiding  officer;  presiding  officer’s  power 
of  appointment. 

(a)  The  commission  annually  shall  elect  one  of  its  members  as 
presiding  officer. 

(b)  The  presiding  officer  of  the  commission  may  appoint  subcommit¬ 
tees  for  any  purpose  consistent  with  the  duties  of  the  commission  under 
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this  chapter.  (Code  1981,  §  31-43-8,  enacted  by  Ga.  L.  2000,  p.  126, 

§  1.) 

31-43-9.  Compensation. 

A  member  of  the  commission  is  not  entitled  to  compensation  or 
expenses,  except  that  any  member  of  the  commission  who  is  a  member 
of  the  General  Assembly  shall  receive  the  same  expenses  and  allow¬ 
ances  for  each  day  of  service  upon  the  commission  as  is  authorized  for 
members  of  interim  legislative  study  committees  of  the  General  Assem¬ 
bly  (Code  1981,  §  31-43-9,  enacted  by  Ga.  L.  2000,  p.  126,  §  1.) 

31-43-10.  Meetings;  implementation  of  policies. 

(a)  The  commission  may  meet  at  the  times  and  places  that  the 
commission  designates. 

(b)  The  commission  shall  develop  and  implement  policies  that  pro¬ 
vide  the  public  with  a  reasonable  opportunity  to  appear  before  the 
commission  and  to  speak  on  any  issue  under  the  jurisdiction  of  the 
commission.  (Code  1981,  §  31-43-10,  enacted  by  Ga.  L.  2000,  p.  126, 
§  1.) 

31-43-11.  Annual  written  report. 

The  commission  shall  prepare  annually  a  complete  and  detailed 
written  report  accounting  for  all  funds  received  and  disbursed  by  the 
commission  during  the  preceding  fiscal  year.  (Code  1981,  §  31-43-11, 
enacted  by  Ga.  L.  2000,  p.  126,  §  1.) 

31-43-12.  Duties  and  responsibilities. 

The  commission  shall; 

(1)  Adopt  rules  as  necessary  for  its  own  procedures; 

(2)  Develop  strategies,  public  policy  recommendations,  and  pro¬ 
grams,  including  community  outreach  and  public-private  partner¬ 
ships,  that  are  designed  to  educate  Georgia’s  men  on  the  benefits  of 
regular  physician  check-ups,  early  detection  and  preventive  screen¬ 
ing  tests,  and  healthy  lifestyle  practices; 

(3)  Focus  on  improving  health  outcomes  of  men  in  specific  disease 
areas,  including  but  not  necessarily  limited  to  prostate  and  testicular 
cancer;  cardiovascular  disease  including  high  blood  pressure,  stroke, 
and  heart  attacks;  depression  and  suicide;  and  diabetes; 

(4)  Monitor  state  and  federal  policy  and  legislation  that  may  affect 
the  areas  of  men’s  health; 
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(5)  Recommend  assistance,  services,  and  policy  changes  that  will 
further  the  goals  of  the  commission;  and 

(6)  Submit  a  report  of  its  findings  and  recommendations  under  this 
chapter  to  the  Governor,  the  President  of  the  Senate,  and  the  Speaker 
of  the  House  of  Representatives  not  later  than  October  1  of  each  year. 
(Code  1981,  §  31-43-12,  enacted  by  Ga.  L.  2000,  p.  126,  §  1.) 

Code  Commission  notes.  —  Pursuant  Ions  were  substituted  for  commas  follow  - 
to  Code  Section  28-9-5,  in  2000,  in  para-  ing  “testicular  cancer”,  “heart  attacks”, 
graph  (3),  a  comma  was  inserted  following  and  “depression  and  suicide”. 

“disease  areas”  and  “stroke”  and  semico- 


31-43-13.  Solicitation  of  donations. 

The  commission  may  solicit  and  accept  donations,  gifts,  grants, 
property,  or  matching  funds  from  a  public  or  private  source  for  the  use 
of  the  commission  in  performing  its  functions  under  this  chapter.  (Code 
1981,  §  31-43-13,  enacted  by  Ga.  L.  2000,  p.  126,  §  1.) 
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Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  the  chapter  enacted  by  Ga. 
L.  2000,  p.  526,  §  1  has  been  redesignated 
as  Chapter  44  and  the  chapter  enacted  by 
Ga.  L.  2000,  p.  549,  §  3  has  been  redesig¬ 
nated  as  Chapter  45. 

Editor’s  notes.  —  Ga.  L.  2005,  p.  1194, 
§  1/SB  48,  not  codified  by  the  General 
Assembly,  provides  that:  “It  is  the  general 
intent  of  this  Act  to  eliminate  the  future 
‘sunset’  of  certain  provisions  relating  to 
renal  dialysis  facilities.  The  following  pro¬ 
visions  of  the  Official  Code  of  Georgia 
Annotated  which  were  in  effect  and  appli¬ 
cable  on  January  1,  2005,  shall  remain  in 
effect  and  applicable  until  and  unless 
changed  by  future  Act  of  the  General 
Assembly: 

“(1)  Code  Section  31-44-1,  relating  to 
definitions; 

“(2)  Code  Section  31-44-2,  relating  to 
fees; 

“(3)  Code  Section  31-44-3,  relating  to 
adoption  of  rules  and  the  establishment  of 
the  Renal  Dialysis  Advisory  Council; 

“(4)  Code  Section  31-44-4,  relating  to 
license  requirement; 

“(5)  Code  Section  31-44-5,  relating  to 
exceptions  to  licensing  requirements; 


“(6)  Code  Section  31-44-6,  relating  to 
application  for  license;  fee;  evidence  of 
qualified  staff;  temporary  provisional  li¬ 
cense;  issuance  of  license;  and  renewabil¬ 
ity  of  license; 

“(7)  Code  Section  31-44-7,  relating  to 
minimum  standards  of  rules; 

“(8)  Code  Section  31-44-8,  relating  to 
qualifications  of  employees; 

“(9)  Code  Section  31-44-9,  relating  to 
minimum  standards  for  curricula,  in¬ 
structors,  and  training; 

“(10)  Code  Section  31-44-10,  relating  to 
inspections; 

“(11)  Code  Section  31-44-11,  relating  to 
authority  of  department  to  deal  with  vio¬ 
lations  of  Chapter  44  of  Title  3 1  or  rules 
adopted  thereunder; 

“(12)  Code  Section  31-44-12,  relating  to 
deposit  of  collected  penalties; 

“(13)  Code  Section  31-44-13,  relating  to 
temporary  management  of  facilities; 

“(14)  Code  Section  31-44-14,  relating  to 
action  to  enjoin  operation  of  facility;  and 

“(15)  Code  Section  31-44-15,  relating  to 
fee  of  temporary  manager. 

“(b)  The  following  provision  of  law  is 
repealed: 

“Section  4  of  an  Act  amending  Title  31  of 
the  Official  Code  of  Georgia  Annotated, 
relating  to  health,  approved  April  20,  2000 
(Ga.  L.  2000,  p.  526),  which  now  repealed 
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section  would  have  provided  for  a  future 
repeal  or  sunset  of  certain  provisions  re¬ 
lating  to  renal  dialysis  facilities.” 

Administrative  rules  and  regula¬ 
tions.  —  End  stage  renal  disease  facili¬ 


ties,  Official  Compilation  of  the  Rules  and 
Regulations  of  the  State  of  Georgia,  De¬ 
partment  of  Human  Resources,  Office  of 
Regulatory  Services,  Chapter  290-9-9. 


31-44-1.  Definitions. 


As  used  in  this  chapter,  the  term: 

(1)  “Board”  means  the  Board  of  Community  Health. 

(2)  “Department”  means  the  Department  of  Community  Health. 

(3)  “Dialysis”  means  a  process  by  which  dissolved  substances  are 
removed  from  a  patient’s  body  by  diffusion,  osmosis,  and  convection 
(ultrafiltration)  from  one  fluid  compartment  to  another  across  a 
semipermeable  membrane. 

(4)  “Dialysis  technician”  means  an  individual  who  is  not  a  regis¬ 
tered  nurse  or  physician  and  who  provides  dialysis  care  under  the 
supervision  of  a  registered  nurse  or  physician. 

(5)  “End  stage  renal  disease”  means  that  stage  of  renal  impair¬ 
ment  that  appears  irreversible  and  permanent  and  that  requires  a 
regular  course  of  dialysis  or  kidney  transplantation  to  maintain  life. 

(6)  “End  stage  renal  disease  facility”  means  a  facility  that  provides 
dialysis  treatment,  home  dialysis  training,  support  services,  or  any 
combination  thereof  to  individuals  with  end  stage  renal  disease. 

(7)  “Physician”  means  an  individual  who  is  licensed  to  practice 
medicine  under  Article  2  of  Chapter  34  of  Title  34. 

(8)  “Reuse  technician”  means  an  individual  who  is  not  a  registered 
nurse  or  licensed  physician  who  performs  the  procedures  necessary  to 
clean  and  properly  prepare  kidney  dialyzers  for  use  for  multiple 
treatments.  (Code  1981,  §  31-44-1,  enacted  by  Ga.  L.  2000,  p.  526, 
§  1;  Ga.  L.  2011,  p.  705,  §  4-18/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  added  paragraphs  (1)  and  (2);  and 
redesignated  former  paragraphs  (1) 
through  (6)  as  present  paragraphs  (3) 
through  (8),  respectively. 

Code  Commission  notes.  —  Ga.  L. 
2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 


accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Pursuant  to  Code  Section  28-9-5,  in 
2000,  “semipermeable”  was  substituted 
for  “semi-permeable”  in  paragraph  (1) 
(now  paragraph  (3)). 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 
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Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 

31-44-2.  Fees. 


The  board  shall  set  fees  imposed  by  this  chapter  in  amounts  reason¬ 
able  and  necessary  to  defray  the  costs  of  administering  this  chapter 
with  due  consideration  to  the  amount  of  funds  received  from  the  federal 
government  by  the  department  for  performance  of  medicare  certifica¬ 
tion  surveys  of  dialysis  clinics.  In  setting  fees  under  this  Code  section, 
the  board  shall  consider  setting  a  range  of  license  and  renewal  fees 
based  upon  the  number  of  dialysis  stations  at  each  facility,  but  in  no 
event  shall  the  annual  license  fee  exceed  $1,500.00  per  end  stage  renal 
disease  facility.  (Code  1981,  §  31-44-2,  enacted  by  Ga.  L.  2000,  p.  526, 
§  1.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 


2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-3.  Adoption  of  rules;  council  established;  terms  of 
councilmembers. 


(a)  The  board  shall  adopt  rules  to  implement  this  chapter,  including 
but  not  limited  to  requirements  for  the  issuance,  renewal,  denial, 
suspension,  and  revocation  of  a  license  to  operate  an  end  stage  renal 
disease  facility.  The  rules  adopted  by  the  board  pursuant  to  this  Code 
section  shall  not  conflict  with  any  federal  law  or  regulation  applicable  to 
end  stage  renal  disease  facilities  or  personnel  thereof  and  shall  set  forth 
minimum  standards  for  the  health,  safety,  and  protection  of  the  patient 
being  served. 

(b)  The  department  shall  establish  a  Renal  Dialysis  Advisory  Council 
to  advise  the  department  regarding  licensing  and  inspection  of  end 
stage  renal  disease  facilities.  The  council  shall  be  composed  of  a 
minimum  of  13  persons  appointed  by  the  board:  one  member  recom¬ 
mended  by  the  Dogwood  Chapter  of  the  American  Nephrology  Nurses 
Association;  one  member  recommended  by  the  Georgia  Association  of 
Kidney  Patients;  two  physicians  specializing  in  nephrology  recom¬ 
mended  by  the  Georgia  Renal  Physicians  Association;  one  member 
recommended  by  the  National  Kidney  Foundation  of  Georgia;  two 
administrators  of  facilities  certified  as  outpatient  dialysis  facilities  in 
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Georgia;  three  members  of  the  general  public,  two  of  whom  shall  be 
dialysis  patients  or  family  members  of  dialysis  patients;  one  member 
representing  technicians  working  in  renal  dialysis  facilities;  one  mem¬ 
ber  representing  social  workers  working  in  renal  dialysis  facilities;  and 
one  member  representing  dietitians  working  in  renal  dialysis  facilities. 

(c)  Members  of  the  council  shall  serve  four-year  terms  and  until  their 
successors  are  appointed  and  qualified.  No  member  of  the  council  shall 
serve  more  than  two  consecutive  terms.  The  council  shall  meet  as 
frequently  as  the  department  considers  necessary,  but  not  less  than 
twice  each  year.  The  council  shall  be  consulted  and  have  the  opportu¬ 
nity  to  evaluate  all  rules  promulgated  by  the  department  under  this 
chapter  applicable  to  end  stage  renal  disease  facilities  prior  to  their 
adoption.  Members  shall  serve  without  compensation.  (Code  1981, 
§  31-44-3,  enacted  by  Ga.  L.  2000,  p.  526,  §  1;  Ga.  L.  2005,  p.  1194, 
§  2/SB  48.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 

31-44-4.  License  required. 


2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


Except  as  provided  by  Code  Section  31-44-5,  no  person,  business 
entity,  corporation,  or  association  may  operate  an  end  stage  renal 
disease  facility  without  a  license  issued  under  this  chapter.  Any  end 
stage  renal  disease  facility  which  is  in  operation  when  this  chapter 
becomes  effective  for  all  purposes,  and  which  has  been  certified  for 
participation  in  the  federal  medicare  program  shall  be  granted  a  license 
by  the  department  upon  payment  of  the  applicable  license  fee.  A  license 
shall  be  effective  for  a  12  month  period  following  the  date  of  issue  and 
shall  expire  one  year  following  such  date;  provided,  however,  a  facility 
that  has  not  been  inspected  during  the  year  may  continue  to  operate 
under  its  existing  license  until  an  inspection  is  made.  (Code  1981, 
§  31-44-4,  enacted  by  Ga.  L.  2000,  p.  526,  §  1.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 


accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Pursuant  to  Code  Section  28-9-5,  in 
2000,  “31-44-5”  was  substituted  for 

“31-43-5”  in  the  first  sentence  of  this  Code 
section. 
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Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 


the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-5.  Exceptions  to  licensing  requirement. 


The  following  facilities  are  not  required  to  be  licensed  under  this 
chapter: 

(1)  A  hospital  permitted  under  Chapter  7  of  this  title  that  provides 
dialysis  to  individuals  receiving  services  from  the  hospital; 

(2)  The  office  of  a  physician  unless  the  office  is  used  primarily  as  an 
end  stage  renal  disease  facility;  or 

(3)  Federal  or  state  agency  facilities.  (Code  1981,  §  31-44-5,  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 


2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-6.  Application  for  license;  fee;  evidence  of  qualified  staff; 

temporary  provisional  license;  issuance  of  license;  re- 
newability  of  license. 


(a)  An  applicant  for  a  license  under  this  chapter  must  submit  an 
application  to  the  department  on  a  form  prescribed  by  the  department. 

(b)  Each  application  must  be  accompanied  by  a  nonrefundable 
$100.00  application  fee. 

(c)  Each  application  must  contain  evidence  that  there  are  sufficient 
qualified  staff  at  the  facility. 

(d)  The  department  may  grant  a  temporary  provisional  license  to  an 
applicant. 

(e)  The  department  shall  issue  a  license  if  it  finds  the  applicant 
meets  the  requirements  of  this  chapter  and  the  rules  adopted  under 
this  chapter. 

(f)  The  license  is  renewable  periodically  after  submission  of: 

(1)  The  renewal  application  and  fee;  and 

(2)  Satisfactory  compliance  with  the  rules  adopted  under  this 

chapter.  (Code  1981,  §  31-44-6,  enacted  by  Ga.  L.  2000,  p.  526,  §  1.) 
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Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 


2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-7.  Minimum  standards  of  rules. 


The  rules  adopted  under  Code  Section  31-44-3  must  contain  mini¬ 
mum  standards  to  protect  the  health  and  safety  of  a  patient  of  an  end 


stage  renal  disease  facility.  (Code 
2000,  p.  526,  §  1.) 

Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 


1981,  §  31-44-7,  enacted  by  Ga.  L. 


Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Pursuant  to  Code  Section  28-9-5,  in 
2000,  “31-44-3”  was  substituted  for 

“31-43-3”  in  this  Code  section. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-8.  Qualifications  of  employees. 


An  end  stage  renal  disease  facility  may  not  employ  or  have  working 
in  that  facility  as  a  dialysis  or  reuse  technician  anyone  other  than  an 


individual  trained  and  competent 
under  this  chapter.  (Code  1981,  § 
526,  §  1.) 

Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 


pursuant  to  the  rules  promulgated 
31-44-8,  enacted  by  Ga.  L.  2000,  p. 


2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-9.  Minimum  standards  for  curricula,  instructors,  and 
training. 


The  rules  adopted  by  the  board  under  Code  Section  31-44-3  shall 
establish: 
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(1)  Minimum  standards  for  the  curricula  and  instructors  used  to 
train  individuals  to  act  as  dialysis  or  reuse  technicians; 

(2)  Minimum  standards  for  the  determination  of  the  competency  of 
individuals  who  have  been  trained  as  dialysis  or  reuse  technicians; 

(3)  Minimum  requirements  for  documentation  that  an  individual 
has  been  trained  and  determined  to  be  competent  as  a  dialysis  or 
reuse  technician  and  the  acceptance  of  that  documentation  by  an¬ 
other  end  stage  renal  disease  facility  that  may  later  employ  the 
individual;  and 

(4)  The  acts  and  practices  that  are  allowed  or  prohibited  for 
dialysis  or  reuse  technicians.  (Code  1981,  §  31-44-9,  enacted  by  Ga. 
L.  2000,  p.  526,  §  1.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 


Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Pursuant  to  Code  Section  28-9-5,  in 
2000,  “31-44-3”  was  substituted  for 

“31-43-3”  in  the  introductory  language. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-10.  Inspections. 


(a)  The  department  shall  conduct  periodic  inspections  of  each  end 
stage  renal  disease  facility  to  verify  compliance  with  this  chapter  and 
rules  adopted  under  this  chapter. 

(b)  An  inspection  conducted  under  this  Code  section  shall  be  unan¬ 
nounced,  except  for  initial  inspections,  location  changes,  or  expansions. 
(Code  1981,  §  31-44-10,  enacted  by  Ga.  L.  2000,  p.  526,  §  1.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 


2000,  p.  549  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-11.  Authority  of  department  to  deal  with  violations  of  this 
chapter  or  rules  adopted  thereunder. 

(a)  The  department  is  authorized  to  issue,  deny,  suspend,  or  revoke 
a  license  issued  under  this  chapter  for  a  violation  of  this  chapter  or  a 
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rule  adopted  under  this  chapter,  or  take  other  disciplinary  actions 
against  licensees  as  provided  in  Code  Section  31-2-8. 

(b)  The  denial,  suspension,  or  revocation  of  a  license  by  the  depart¬ 
ment  shall  be  a  contested  case  for  purposes  of  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act.”  (Code  1981,  §  31-44-11,  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1;  Ga.  L.  2009,  p.  453,  §  1-9/HB  228;  Ga. 
L.  2011,  p.  705,  §  4-7/HB  214.) 

The  2011  amendment,  effective  July 
1,  2011,  substituted  “Code  Section  31-2-8” 
for  “Code  Section  31-2-11”  at  the  end  of 
subsection  (a). 

Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 


accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-44-12.  Deposit  of  collected  penalties. 


A  civil  or  administrative  penalty  collected  under  this  chapter  shall  be 
deposited  in  the  state  treasury  to  the  general  fund.  (Code  1981, 
§  31-44-12,  enacted  by  Ga.  L.  2000,  p.  526,  §  1.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 


2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-13.  Temporary  management  of  facilities. 


(a)  A  person  holding  a  controlling  interest  in  an  end  stage  renal 
disease  facility  may,  at  any  time,  request  the  department  to  assume  the 
management  of  the  facility  through  the  appointment  of  a  temporary 
manager  under  this  chapter. 

(b)  After  receiving  the  request,  the  department  may  enter  into  an 
agreement  providing  for  the  appointment  of  a  temporary  manager  to 
manage  the  facility  under  conditions  considered  appropriate  by  both 
parties  if  the  department  considers  the  appointment  desirable. 

(c)  An  agreement  under  this  Code  section  must: 
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(1)  Specify  all  terms  and  conditions  of  the  temporary  manager’s 
appointment  and  authority;  and 

(2)  Preserve  all  rights  granted  by  law  of  the  individuals  served  by 
the  facility. 

(d)  The  primary  duty  of  the  temporary  manager  is  to  ensure  that 
adequate  and  safe  services  are  provided  to  patients  until  temporary 
management  ceases. 

(e)  The  appointment  terminates  at  the  time  specified  by  the  agree¬ 
ment.  (Code  1981,  §  31-44-13,  enacted  by  Ga.  L.  2000,  p.  526,  §  1.) 


Code  Commission  notes.  —  Ga.  L. 
2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 


Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Pursuant  to  Code  Section  28-9-5,  in 
2000,  “Code”  was  inserted  in  the  introduc¬ 
tory  language  of  subsection  (c). 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-14.  Action  to  enjoin  operation  of  facility. 


The  department  may  request  that  the  Attorney  General  bring  an 
action  to  enjoin  either  the  continued  operation  of  the  facility  or  the 
closing  of  the  facility  in  the  superior  court  of  the  county  in  which  an  end 
stage  renal  disease  facility  is  located  in  the  name  of  and  on  behalf  of  the 
state  or  for  the  appointment  of  a  temporary  manager  to  manage  that 
end  stage  renal  disease  facility  if: 

(1)  The  facility  is  operating  without  a  license; 

(2)  The  department  has  denied,  suspended,  or  revoked  the  facili¬ 
ty’s  license,  but  the  facility  continues  to  operate; 

(3)  License  denial,  suspension,  or  revocation  proceedings  against 
the  facility  are  pending  and  the  department  determines  that  an 
imminent  or  reasonably  foreseeable  threat  to  the  health  and  safety  of 
a  patient  of  the  facility  exists; 

(4)  The  department  determines  that  an  emergency  exists  that 
presents  an  immediate  threat  to  the  health  and  safety  of  a  patient  of 
the  facility;  or 

(5)  The  facility  is  closing  and  arrangements  for  the  care  of  patients 
by  other  licensed  facilities  have  not  been  made  before  closure.  (Code 
1981,  §  31-44-14,  enacted  by  Ga.  L.  2000,  p.  526,  §  1.) 
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Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 


2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 


31-44-15.  Fee  of  temporary  manager. 


(a)  A  temporary  manager  appointed  under  Code  Section  31-44-13  or 
31-44-14  is  entitled  to  a  reasonable  fee  as  determined  by  the  court.  The 
fee  shall  be  paid  by  the  facility. 

(b)  A  temporary  manager  appointed  under  Code  Section  31-44-13 
may  petition  the  court  to  order  the  release  to  such  manager  of  any 
payment  owed  such  manager  for  care  and  services  provided  to  patients 
of  the  facility  if  the  payment  has  been  withheld. 

(c)  Withheld  payments  that  may  be  released  under  subsection  (b)  of 
this  Code  section  may  include  payments  withheld  by  a  governmental 
agency  or  other  entity  before  or  during  the  appointment  of  the  tempo¬ 
rary  manager,  including: 

(1)  Medicaid,  medicare,  or  insurance  payments;  or 

(2)  Payments  from  another  third  party.  (Code  1981,  §  31-44-15, 
enacted  by  Ga.  L.  2000,  p.  526,  §  1.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 


Pursuant  to  Code  Section  28-9-5,  in 
2000,  “31-44-13  or  31-44-14”  was  substi¬ 
tuted  for  “31-43-13  or  31-43-14”  in  subsec¬ 
tion  (a)  and  “31-44-13”  was  substituted  for 
“31-43-13”  in  subsection  (b). 

Editor’s  notes.  —  For  information  as 
to  the  elimination  of  a  certain  future  re¬ 
peal  or  “sunset”  of  this  Code  section,  see 
the  Editor’s  note  at  the  beginning  of  this 
chapter. 
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Short  title. 

Purpose. 

Definitions. 

Issuance  of  permits;  terms  of 
expiration. 
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each  public  swimming  pool. 
Construction  of  public  swim¬ 
ming  pools. 

Notification  for  inspection. 


Sec. 

31-45-8. 


31-45-9. 


31-45-10. 

31-45-11. 


31-45-12. 


31-45-13. 


Inspections  by  the  county 
board  of  health. 

Suspension  or  revocation  of 
permit. 

Rules  and  regulations. 
Enforcement  of  rules  and  regu¬ 
lations. 

Inspection  of  unregulated 
pools. 

Applicability  of  chapter. 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  1269,  §  1,  Ga.  L.  2000,  p.  526, 
§  1,  and  Ga.  L.  2000,  p.  549,  §  3  all 
enacted  a  Chapter  43  of  Title  31.  Pursuant 
to  Code  Section  28-9-5,  in  2000,  the  chap¬ 
ter  enacted  by  Ga.  L.  2000,  p.  526,  §  1  has 
been  redesignated  as  Chapter  44  of  Title 
31  and  the  Code  sections  therein  redesig¬ 
nated  accordingly.  The  chapter  enacted  by 
Ga.  L.  2000,  p.  549,  §  3  has  been  redesig¬ 
nated  as  Chapter  45  of  Title  31  and  the 

RESEARCH 

Am.  Jur.  2d.  —  62A  Am.  Jur.  2d,  Prem¬ 
ises  Liability,  §  627  et  seq. 

Am.  Jur.  Proof  of  Facts.  —  Negligent 
Operation  of  Public  Swimming  Pool,  34 
POF2d  63. 


Code  sections  therein  redesignated  ac¬ 
cordingly. 

Administrative  rules  and  regula¬ 
tions.  —  Swimming  pools,  spas,  and  rec¬ 
reational  water  parks,  Official  Compila¬ 
tion  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Human 
Resources  (now  the  Department  of  Com¬ 
munity  Health  for  these  purposes),  Public 
Health,  Chapter  290-5-57. 


REFERENCES 

C.J.S.  —  39A  C.J.S.,  Health  and  Envi¬ 
ronment,  §  78  et  seq.  72A  C.J.S. ,  Products 
Liability,  §  154. 


31-45-1.  Short  title. 


This  chapter  shall  be  known  and  may  be  cited  as  “Michelle’s  Law.” 
(Code  1981,  §  31-45-1,  enacted  by  Ga.  L.  2000,  p.  549,  §  3.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 


redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 
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31-45-2.  Purpose. 

The  purpose  of  this  chapter  is  to  protect  the  public  health  and  safety 
through  the  proper  design,  operation,  and  maintenance  of  public 
swimming  pools.  (Code  1981,  §  31-45-2,  enacted  by  Ga.  L.  2000,  p.  549, 
§  3.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 


redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 


31-45-3.  Definitions. 


As  used  in  this  chapter,  the  term  “public  swimming  pool,”  “swimming 
pool,”  or  “pool”  means  any  structure,  chamber,  or  tank  containing  an 
artificial  body  of  water  used  by  the  public  for  swimming,  diving, 
wading,  recreation,  or  therapy,  together  with  buildings,  appurtenances, 
and  equipment  used  in  connection  with  the  body  of  water,  regardless  of 
whether  a  fee  is  charged  for  its  use.  The  term  includes  municipal, 
school,  hotel,  or  motel  pools  and  any  pool  to  which  access  is  granted  in 
exchange  for  payment  of  a  daily  fee.  This  chapter  shall  not  apply  to  a 
private  pool  or  hot  tub  serving  a  single-family  dwelling  and  used  only  by 
the  residents  of  the  dwelling  and  their  guests.  This  chapter  also  shall 
not  apply  to  apartment  complex  pools,  country  club  pools,  subdivision 
pools  which  are  open  only  to  residents  of  the  subdivision  and  their 
guests,  therapeutic  pools  used  in  physical  therapy  programs  operated 
by  medical  facilities  licensed  by  the  department  or  operated  by  a 
licensed  physical  therapist,  therapeutic  chambers  drained,  cleaned, 
and  refilled  after  each  individual  use,  or  to  religious  ritual  baths  used 
solely  for  religious  purposes.  (Code  1981,  §  31-45-3,  enacted  by  Ga.  L. 
2000,  p.  549,  §  3.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 


Pursuant  to  Code  Section  28-9-5,  in 
2000,  “single-family  dwelling”  was  substi¬ 
tuted  for  “single  family  dwelling”  in  the 
third  sentence,  and,  in  the  fourth  sen¬ 
tence,  a  comma  was  inserted  following 
“licensed  physical  therapist”  and  following 
“each  individual  use”,  “nor  to”  was  deleted 
preceding  “therapeutic  chambers  drained” 
and  “or  to  religious”  was  substituted  for 
“nor  to  religious”. 


31-45-4 
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31-45-4.  Issuance  of  permits;  terms  of  expiration. 


(a)  On  or  after  December  31,  2000,  a  permit  shall  be  obtained  from 
the  county  board  of  health  in  the  county  in  which  a  public  swimming 
pool  is  located  prior  to  construction  or  continued  operation  of  a  public 
swimming  pool.  When  the  ownership  of  a  public  swimming  pool 
changes  or  if  the  pool  is  leased  by  the  owner,  it  shall  be  the  responsi¬ 
bility  of  the  new  owner  or  lessee  to  secure  a  permit  issued  in  his  or  her 
name. 

(b)  Unless  suspended  or  revoked,  a  swimming  pool  operation  permit 
shall  be  valid  for  the  period  of  operation  specified  in  the  application,  but 
in  no  event  shall  it  be  valid  for  more  than  12  months.  (Code  1981, 
§  31-45-4,  enacted  by  Ga.  L.  2000,  p.  549,  §  3.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 


redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 


31-45-5.  Operation  permit  required  for  each  public  swimming 
pool. 


A  separate  application  for  an  operation  permit  must  be  submitted  for 
each  public  swimming  pool.  The  owner  or  operator  shall  apply  annually 
to  the  county  board  of  health  for  an  operator’s  permit.  A  form  must  be 
obtained  from  the  county  board  of  health  to  provide: 

(1)  The  owner’s  name,  address,  and  telephone  number; 

(2)  The  operator’s  name,  address,  and  telephone  number; 

(3)  The  street  address  of  the  public  swimming  pool; 

(4)  The  physical  location  of  the  public  swimming  pool; 

(5)  The  type  of  public  swimming  pool; 

(6)  The  construction  date,  if  applicable; 

(7)  The  proposed  operating  dates; 

(8)  The  type  of  disinfection;  and 

(9)  The  signature  of  the  owner  or  a  designated  representative  of 
the  owner.  (Code  1981,  §  31-45-5,  enacted  by  Ga.  L.  2000,  p.  549, 
§  3.) 

Code  Commission  notes.  —  Ga.  L.  Chapter  43  of  Title  31.  Pursuant  to  Code 
2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1,  Section  28-9-5,  in  2000,  the  chapter  en- 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a  acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
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redesignated  as  Chapter  44  of  Title  31  and  2000,  p.  549,  §  3  has  been  redesignated  as 
the  Code  sections  therein  redesignated  Chapter  45  of  Title  31  and  the  Code  sec- 
accordingly.  The  chapter  enacted  by  Ga.  L.  tions  therein  redesignated  accordingly. 

31-45-6.  Construction  of  public  swimming  pools. 


Construction  of  public  swimming  pools  and  additions  and  alterations 
to  such  pools  may  start  only  upon  issuance  and  receipt  of  a  permit 
pursuant  to  Code  Section  31-45-4  and  shall  be  in  compliance  with  plans 
and  data  submitted  in  accordance  with  Code  Section  31-45-5  and  other 
data  approved  by  the  county  board  of  health  of  the  county  in  which  each 
pool  is  located.  (Code  1981,  §  31-45-6,  enacted  by  Ga.  L.  2000,  p.  549, 
§  3.) 


Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 


accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Pursuant  to  Code  Section  28-9-5,  in 
2000,  “31-45-4”  was  substituted  for 

“31-43-4”  and  “31-45-5”  was  substituted 
for  “31-43-5”  in  this  Code  section. 


31-45-7.  Notification  for  inspection. 


A  permittee  shall  notify  the  county  board  of  health  at  the  time  of 


completion  of  the  construction  of 
inspection  before  the  pool  is  placed 
enacted  by  Ga.  L.  2000,  p.  549,  §  i 

Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 


a  public  swimming  pool  to  permit 
in  operation.  (Code  1981,  §  31-45-7, 

\) 

redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 


31-45-8.  Inspections  by  the  county  board  of  health. 


Each  public  swimming  pool  shall  be  inspected  by  the  county  board  of 
health  to  determine  compliance  with  this  chapter  and  with  the  rules 
and  regulations  adopted  by  the  Department  of  Public  Health.  Pools 
which  open  on  or  after  April  1  and  which  close  on  or  before  October  31 
shall  be  inspected  at  least  once  during  the  period  of  operation.  All  other 
pools  shall  be  inspected  at  least  twice  a  year.  (Code  1981,  §  31-45-8, 
enacted  by  Ga.  L.  2000,  p.  549,  §  3;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228; 
Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 
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The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  the  first  sentence  of  this  Code 
section. 

Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 


acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-45-9.  Suspension  or  revocation  of  permit. 

A  permit  for  a  public  swimming  pool  may  be  suspended  or  revoked  by 
the  county  board  of  health  for  failure  to  comply  with  the  provisions  of 
this  chapter  and  the  rules  and  regulations  adopted  by  the  Department 
of  Public  Health.  (Code  1981,  §  31-45-9,  enacted  by  Ga.  L.  2000,  p.  549, 
§  3;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB 
214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  at  the  end  of  this  Code  section. 

Code  Commission  notes.  —  Ga.  L. 
2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 

31-45-10.  Rules  and  regulations. 


redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


(a)  The  Department  of  Public  Health  shall  adopt  and  promulgate 
rules  and  regulations  concerning  the  construction  and  operation  of 
public  swimming  pools.  The  Department  of  Public  Health  shall  classify 
public  swimming  pools  on  the  basis  of  size,  usage,  type,  or  any  other 
appropriate  factor  and  shall  adopt  requirements  for  each  classification. 
The  rules  shall  include  requirements  for: 

(1)  Submission  and  review  of  plans  prior  to  construction; 

(2)  Application,  review,  expiration,  renewal,  and  revocation  or 
suspension  of  an  operating  permit; 

(3)  Inspection; 

(4)  Design  and  construction  including  materials,  depth  and  other 
dimensions,  and  standards  for  the  abatement  of  suction  hazards;  and 

(5)  Operation  and  safety  including  water  source,  water  quality  and 
testing,  fencing,  water  treatment,  chemical  storage,  toilet  and  bath 
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facilities,  measures  to  ensure  the  personal  cleanliness  of  bathers, 
safety  equipment,  and  sewage  and  other  waste-water  disposal. 

Public  swimming  pools  constructed  or  remodeled  prior  to  December  31, 

2000,  that  do  not  meet  specific  design  and  construction  requirements  of 
the  rules  and  regulations  for  public  swimming  pools  adopted  by  the 
Department  of  Public  Health  shall  not  be  required  to  comply  with 
design  and  construction  requirements  other  than  requirements  related 
to  the  abatement  of  suction  hazards.  Public  swimming  pools  con¬ 
structed  or  remodeled  prior  to  December  31,  2000,  shall  comply  with  all 
other  rules  and  regulations  for  public  swimming  pools  adopted  by  the 
Department  of  Public  Health  by  January  1,  2003. 

(b)  No  single  drain,  single-suction  outlet  public  swimming  pool  shall 
be  allowed  to  operate  unless  a  protective  cover  is  properly  installed. 
(Code  1981,  §  31-45-10,  enacted  by  Ga.  L.  2000,  p.  549,  §  3;  Ga.  L. 

2001,  p.  4,  §  31;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705, 
§  6-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  throughout  subsection  (a). 

Code  Commission  notes.  —  Ga.  L. 
2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 


redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-45-11.  Enforcement  of  rules  and  regulations. 


Each  county  board  of  health  and  its  duly  authorized  agents  are 
authorized  and  empowered  to  enforce  compliance  with  the  provisions  of 
this  chapter  and  the  rules  and  regulations  relating  to  public  swimming 
pools  adopted  and  promulgated  by  the  Department  of  Public  Health 
and,  in  connection  therewith,  to  enter  upon  and  inspect  the  premises  of 
a  public  swimming  pool  at  any  reasonable  time  and  in  a  reasonable 
manner.  (Code  1981,  §  31-45-11,  enacted  by  Ga.  L.  2000,  p.  549,  §  3; 
Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “Department  of  Pub¬ 
lic  Health”  for  “Department  of  Community 
Health”  in  the  middle  of  this  Code  section. 

Code  Commission  notes.  —  Ga.  L. 
2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 


Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 
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Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-45-12.  Inspection  of  unregulated  pools. 


Notwithstanding  any  provision  of  Code  Section  31-45-13  regarding 
the  applicability  of  this  chapter  to  the  contrary,  a  resident  or  owner  of 
an  apartment  complex  that  is  not  subject  to  regulation  under  this 
chapter  or  local  ordinance  may  request  that  the  county  board  of  health 
inspect  a  pool  at  such  apartment  complex.  Upon  receipt  of  such  a 
request,  the  county  board  of  health  shall  have  the  authority  to  inspect 
such  pool  at  any  reasonable  time  and  in  a  reasonable  manner  and  issue 
a  report  on  the  condition  of  such  pool.  (Code  1981,  §  31-45-12,  enacted 
by  Ga.  L.  2000,  p.  549,  §  3.) 

Code  Commission  notes.  —  Ga.  L. 

2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 
redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 


accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 

Pursuant  to  Code  Section  28-9-5,  in 
2000,  “31-45-13”  was  substituted  for 
“31-43-13”  in  this  Code  section. 


31-45-13.  Applicability  of  chapter. 


The  provisions  of  this  chapter  shall  apply  only  in  those  counties 
where  local  rules  and  regulations  governing  public  swimming  pools  are 
not  in  effect  on  December  31,  2000.  Nothing  in  this  chapter  shall  be 
construed  to  limit  the  authority  of  a  county  to  adopt  an  ordinance  or 
resolution  regarding  public  swimming  pools  that  applies  to  apartment 
complex  pools.  (Code  1981,  §  31-45-13,  enacted  by  Ga.  L.  2000,  p.  549, 
§  3.) 


Code  Commission  notes.  —  Ga.  L. 
2000,  p.  126,  §  1,  Ga.  L.  2000,  p.  526,  §  1, 
and  Ga.  L.  2000,  p.  549,  §  3  all  enacted  a 
Chapter  43  of  Title  31.  Pursuant  to  Code 
Section  28-9-5,  in  2000,  the  chapter  en¬ 
acted  by  Ga.  L.  2000,  p.  526,  §  1  has  been 


redesignated  as  Chapter  44  of  Title  31  and 
the  Code  sections  therein  redesignated 
accordingly.  The  chapter  enacted  by  Ga.  L. 
2000,  p.  549,  §  3  has  been  redesignated  as 
Chapter  45  of  Title  31  and  the  Code  sec¬ 
tions  therein  redesignated  accordingly. 
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Sec. 

31-46-1.  Legislative  findings. 

31-46-2.  Definitions. 

31-46-3.  Newborn  Umbilical  Cord  Blood 
Bank  for  postnatal  tissue  and 
fluid;  creation;  donations  and 
information  concerning  dona¬ 
tions. 


Sec. 

31-46-4.  Georgia  Commission  for  Sav¬ 
ing  the  Cure;  creation;  mem¬ 
bership;  appointment;  terms  of 
office;  duties. 

31-46-5.  Funding;  requirements  of  fed¬ 
eral  law. 


Editors  notes.  —  Ga.  L.  2007,  p.  473,  Law  reviews.  —  For  note  on  2007 
§  1/SB  148,  not  codified  by  the  General  enactment  of  this  chapter,  see  24  Ga.  St. 
Assembly,  provides:  “This  Act  shall  be  U.L.  Rev.  211  (2007). 
known  and  may  be  cited  as  the  ‘Saving  the 
Cure  Act.’  This  Act  may  also  be  known  and 
cited  as  ‘Keone’s  Law.’” 

31-46-1.  Legislative  findings. 

The  General  Assembly  finds  and  declares  that  it  shall  be  the  public 
policy  of  this  state  to  encourage  the  donation,  collection,  and  storage  of 
stem  cells  collected  from  postnatal  tissue  and  fluid  and  to  make  such 
stem  cells  available  for  medical  research  and  treatment;  to  promote 
principled  and  ethical  stem  cell  research;  and  to  encourage  stem  cell 
research  with  immediate  clinical  and  medical  applications.  (Code  1981, 
§  31-46-1,  enacted  by  Ga.  L.  2007,  p.  473,  §  2/SB  148.) 

31-46-2.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Amniotic  fluid”  means  the  fluid  inside  the  amnion. 

(2)  “Permitted  stem  cell  research”  means  stem  cell  research  per¬ 
mitted  under  federal  law  and  Senate  Resolution  30,  the  “Hope 
Offered  through  Principled  and  Ethical  Stem  Cell  Research  Act,”  as 
approved  by  the  United  States  Senate  on  April  11,  2007. 

(3)  “Placenta”  means  the  organ  that  forms  on  the  inner  wall  of  the 
human  uterus  during  pregnancy. 

(4)  “Postnatal  tissue  and  fluid”  means  the  placenta,  umbilical  cord, 
and  amniotic  fluid  expelled  or  extracted  in  connection  with  the  birth 
of  a  human  being. 
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(5)  “Stem  cells”  means  unspecialized  or  undifferentiated  cells  that 
can  self-renew  and  have  the  potential  to  differentiate  into  specialized 
cell  types. 

(6)  “Umbilical  cord”  means  the  gelatinous  tissue  and  blood  vessels 
connecting  an  unborn  human  being  to  the  placenta.  (Code  1981, 
§  31-46-2,  enacted  by  Ga.  L.  2007,  p.  473,  §  2/SB  148.) 

31-46-3.  Newborn  Umbilical  Cord  Blood  Bank  for  postnatal 
tissue  and  fluid;  creation;  donations  and  information 
concerning  donations. 

(a)  Not  later  than  June  30,  2008,  the  Georgia  Commission  for  Saving 
the  Cure,  as  created  in  Code  Section  31-46-4,  shall  establish  a  network 
of  postnatal  tissue  and  fluid  banks  in  partnership  with  one  or  more 
public  or  private  colleges  or  universities,  public  or  private  hospitals, 
nonprofit  organizations,  or  private  firms  in  this  state  for  the  purpose  of 
collecting  and  storing  postnatal  tissue  and  fluid.  The  bank  network, 
which  shall  be  known  as  the  Newborn  Umbilical  Cord  Blood  Bank,  shall 
make  such  tissue  and  fluid  available  for  medical  research  and  treat¬ 
ment  in  accordance  with  this  chapter. 

(b)  The  Georgia  Commission  for  Saving  the  Cure  shall  develop  a 
program  to  educate  pregnant  patients  with  respect  to  the  banking  of 
postnatal  tissue  and  fluid.  The  program  shall  include: 

(1)  Notice  of  the  existence  of  the  Newborn  Umbilical  Cord  Blood 
Bank; 

(2)  An  explanation  of  the  difference  between  public  and  private 
banking  programs; 

(3)  The  medical  process  involved  in  the  collection  and  storage  of 
postnatal  tissue  and  fluid; 

(4)  The  current  and  potential  future  medical  uses  of  stored  post¬ 
natal  tissue  and  fluid; 

(5)  The  benefits  and  risks  involved  in  the  banking  of  postnatal 
tissue  and  fluid;  and 

(6)  The  availability  and  cost  of  storing  postnatal  tissue  and  fluid  in 
public  and  private  umbilical  cord  blood  banks. 

(c)  Beginning  June  30,  2009,  all  physicians  and  hospitals  in  this 
state  shall  inform  pregnant  patients  of  the  full  range  of  options  for 
donation  of  postnatal  tissue  and  fluids  no  later  than  30  days  from  the 
commencement  of  the  patient’s  third  trimester  of  pregnancy  or  at  the 
first  consultation  between  the  attending  physician  or  the  hospital, 
whichever  is  later;  provided,  however,  that  this  subsection  shall  not  be 
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construed  to  require  the  participation  of  any  physician  who  objects  to 
the  transfusion  or  transplantation  of  blood  on  the  basis  of  bona  fide 
religious  beliefs. 

(d)  Nothing  in  this  Code  section  shall  be  construed  to  prohibit  a 
person  from  donating  postnatal  tissue  or  fluid  to  a  private  blood  and 
tissue  bank  or  storing  postnatal  tissue  or  fluid  with  a  private  blood  and 
tissue  bank. 

(e)  Any  college  or  university,  hospital,  nonprofit  organization,  or 
private  firm  participating  in  the  Newborn  Umbilical  Cord  Blood  Bank 
shall  have  or  be  subject  to  an  institutional  review  board  which  shall  be 
available  on  an  ongoing  basis  to  review  the  research  procedures  and 
conduct  of  any  person  desiring  to  conduct  research  with  postnatal 
tissue  and  fluid  from  the  bank.  The  institutional  review  board  shall 
establish  procedures  to  protect  and  ensure  the  privacy  rights  of  post¬ 
natal  tissue  and  fluid  donors  consistent  with  applicable  federal  guide¬ 
lines.  (Code  1981,  §  31-46-3,  enacted  by  Ga.  L.  2007,  p.  473,  §  2/SB 
148.) 

31-46-4.  Georgia  Commission  for  Saving  the  Cure;  creation; 
membership;  appointment;  terms  of  office;  duties. 

(a)  There  is  created  the  Georgia  Commission  for  Saving  the  Cure 
which  shall  consist  of  15  members  appointed  as  provided  in  this  Code 
section.  The  commission  shall  be  assigned  to  the  Department  of  Public 
Health  for  administrative  purposes  only,  as  prescribed  in  Code  Section 
50-4-3. 

(b)  Seven  members  shall  be  appointed  by  the  Governor.  The  Gover¬ 
nor  shall  appoint  four  members  to  serve  initial  terms  of  three  years  and 
three  members  to  serve  initial  terms  of  two  years.  Thereafter,  succes¬ 
sors  to  such  initial  appointees  shall  serve  terms  of  three  years.  The 
Governor  shall  designate  one  of  the  persons  so  appointed  to  be  the 
chairperson  of  the  commission.  If  the  chief  executive  officer  of  the 
Georgia  Research  Alliance  is  not  appointed  by  the  Governor  or  any 
other  appointing  authority  to  serve  on  the  commission,  he  or  she  shall 
serve  as  an  advisory  member. 

(c)  Four  members  shall  be  appointed  by  the  Lieutenant  Governor  or, 
if  the  Lieutenant  Governor  belongs  to  a  political  party  other  than  the 
political  party  to  which  a  majority  of  the  members  of  the  Senate  belong, 
by  the  Senate  Committee  on  Assignments.  Of  these  four  members, 
there  shall  be  at  least  one  of  each  of  the  following:  a  physician  licensed 
to  practice  medicine  in  this  state;  a  recognized  medical  ethicist  with  an 
accredited  degree  in  medicine,  medical  ethics,  or  theology;  a  medical 
researcher  in  permitted  stem  cell  research;  and  an  attorney  with 
experience  in  health  policy  law.  The  Lieutenant  Governor  or  Senate 
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Committee  on  Assignments  shall  appoint  two  members  to  serve  initial 
terms  of  three  years  and  two  members  to  serve  initial  terms  of  two 
years.  Thereafter,  successors  to  such  initial  appointees  shall  serve 
terms  of  three  years. 

(d)  Four  members  shall  be  appointed  by  the  Speaker  of  the  House  of 
Representatives.  Of  these  four  members,  there  shall  be  at  least  one  of 
each  of  the  following:  a  physician  licensed  to  practice  medicine  in  this 
state;  a  recognized  medical  ethicist  with  an  accredited  degree  in 
medicine,  medical  ethics,  or  theology;  a  medical  researcher  in  permitted 
stem  cell  research;  and  an  attorney  with  experience  in  health  policy 
law.  The  Speaker  of  the  House  of  Representatives  shall  appoint  two 
members  to  serve  initial  terms  of  three  years  and  two  members  to  serve 
initial  terms  of  two  years.  Thereafter,  successors  to  such  initial  appoin¬ 
tees  shall  serve  terms  of  three  years. 

(e)  Members  of  the  commission  shall  be  eligible  to  succeed  them¬ 
selves.  The  initial  terms  of  office  shall  begin  on  July  1,  2007.  Appoint¬ 
ments  shall  be  made  by  the  respective  appointing  authorities  no  later 
than  June  15,  2007.  Thereafter,  appointments  of  successors  shall  be 
made  by  the  respective  appointing  authority  no  later  than  June  1  of  the 
year  in  which  the  member’s  term  of  office  expires.  Vacancies  shall  be 
filled  for  the  unexpired  term  by  the  respective  appointing  authority. 

(f )  The  commission  shall  meet  at  least  four  times  per  year  at  the  call 
of  the  chairperson  or  upon  the  request  of  at  least  seven  of  its  members. 

(g)  The  commission  shall  have  the  following  duties  and  responsibil¬ 
ities: 

(1)  To  investigate  the  implementation  of  this  chapter  and  to 
recommend  any  improvements  to  the  General  Assembly; 

(2)  To  make  available  to  the  public  the  records  of  all  meetings  of 
the  commission  and  of  all  business  transacted  by  the  commission; 

(3)  To  oversee  the  operations  of  the  Newborn  Umbilical  Cord  Blood 
Bank  established  in  Code  Section  31-46-3,  including  approving  all 
fees  established  to  cover  administration,  collection,  and  storage  costs; 

(4)  To  undertake  the  Saving  the  Cure  initiative  by  promoting 
awareness  of  the  Newborn  Umbilical  Cord  Blood  Bank  and  encour¬ 
aging  donation  of  postnatal  tissue  and  fluid  to  the  bank; 

(5)  To  ensure  the  privacy  of  persons  who  donate  postnatal  tissue 
and  fluid  to  the  Newborn  Umbilical  Cord  Blood  Bank  pursuant  to 
subsection  (a)  of  Code  Section  31-46-3  consistent  with  applicable 
federal  guidelines; 

(6)  To  develop  a  plan  for  making  postnatal  tissue  and  fluid  col¬ 
lected  under  the  Saving  the  Cure  initiative  available  for  medical 
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research  and  treatment  and  to  ensure  compliance  with  all  relevant 
national  practice  and  quality  standards  relating  to  such  use; 

(7)  To  develop  a  plan  for  private  storage  of  postnatal  tissue  and 
fluid  for  medical  treatment  or  to  make  potential  donors  aware  of 
private  storage  options  for  said  tissue  and  fluid  as  deemed  in  the 
public  interest; 

(8)  To  participate  in  the  National  Cord  Blood  Program  and  to 
register  postnatal  tissue  and  fluid  collected  with  registries  operating 
in  connection  with  the  program; 

(9)  To  make  grants  and  enter  into  agreements  to  support  permit¬ 
ted  stem  cell  research  with  immediate  and  clinical  medical  applica¬ 
tions; 

(10)  To  employ  such  staff  and  to  enter  into  such  contracts  as  may 
be  necessary  to  fulfill  its  duties  and  responsibilities  under  this 
chapter  subject  to  funding  by  the  General  Assembly;  and 

(11)  To  report  annually  to  the  General  Assembly  in  December  of 
each  year  concerning  the  activities  of  the  commission  with  recom¬ 
mendations  for  any  legislative  changes  or  funding  necessary  or 
desirable  to  fulfill  the  goals  of  this  chapter. 

(h)  The  commission  shall  provide  for  protection  from  disclosure  of 
the  identity  of  persons  making  donations  to  the  Newborn  Umbilical 
Cord  Blood  Bank  pursuant  to  subsection  (a)  of  Code  Section  31-46-3. 

(i)  The  commission  may  request  additional  funding  from  any  addi¬ 
tional  source  including,  but  not  limited  to,  federal  and  private  grants. 

(j)  The  commission  may  establish  a  separate  not  for  profit  organiza¬ 
tion  or  foundation  for  the  purposes  of  supporting  the  Newborn  Umbil¬ 
ical  Cord  Blood  Bank  established  pursuant  to  Code  Section  31-46-3. 
(Code  1981,  §  31-46-4,  enacted  by  Ga.  L.  2007,  p.  473,  §  2/SB  148;  Ga. 
L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-1/HB  214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “Department  of  Pub-  2011  amendment  of  this  Code  section,  see 
lie  Health”  for  “Division  of  Public  Health  28  Ga.  St.  U.L.  Rev.  147  (2011). 
of  the  Department  of  Community  Health” 
in  the  second  sentence  of  subsection  (a). 

31-46-5.  Funding;  requirements  of  federal  law. 

Any  public  funds  expended  for  stem  cell  research  shall  conform  to  the 
requirements  set  forth  in  federal  law  and  Senate  Resolution  30,  the 
“Hope  Offered  through  Principled  and  Ethical  Stem  Cell  Research  Act,” 
as  approved  by  the  United  States  Senate  on  April  11,  2007.  (Code  1981, 
§  31-46-5,  enacted  by  Ga.  L.  2007,  p.  473,  §  2/SB  148.) 
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Role  and  duties  of  commis¬ 
sioner. 

ance  with 
ments. 

federal  require 

Effective  date.  —  This  chapter  became 
effective  July  1,  2010. 

Editor’s  notes.  —  Ga.  L.  2010,  p.  1143, 
§  1/HB  1119,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Georgia 
Arthritis  Prevention  and  Control  Act.”’ 

Ga.  L.  2010,  p.  1143,  §  2/HB  1119,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “The  General  Assembly  finds  that: 

“(1)  Arthritis  encompasses  more  than 
100  diseases  and  conditions  that  affect 
joints,  the  surrounding  tissues,  and  other 
connective  tissues; 

“(2)  As  one  of  the  most  common  family 
of  diseases  in  the  United  States,  arthritis 
affects  nearly  one  of  every  five  Americans 
and  will  impact  an  estimated  67  million 
people  by  the  year  2030; 

“(3)  Arthritis  is  the  most  common  cause 
of  disability  in  the  United  States,  limiting 
daily  activities  for  more  than  17.4  million 
citizens; 

“(4)  Although  prevailing  myths  inaccu¬ 
rately  portray  arthritis  as  an  old  person’s 
disease,  arthritis  is  a  multigenerational 
disease  that  has  become  one  of  this  coun¬ 
try’s  most  pressing  public  health  prob¬ 
lems; 

“(5)  This  disease  has  a  significant  im¬ 
pact  on  quality  of  life,  not  only  for  the 
individual  who  experiences  its  painful 
symptoms  and  resulting  disability,  but 
also  for  family  members  and  caregivers; 

“(6)  Compounding  this  picture  are  the 
enormous  economic  and  social  costs  asso¬ 
ciated  with  treating  arthritis  and  its  com¬ 
plications;  in  2003,  the  costs  were  $127.3 
billion  with  $80.8  billion  and  $47  billion 
attributable  to  medical  care  expenditures 


and  lost  earnings,  respectively;  $3.9  bil¬ 
lion  of  that  was  the  cost  in  Georgia; 

“(7)  Currently,  the  challenge  exists  to 
ensure  delivery  of  effective,  but  often 
underutilized,  interventions  that  are  nec¬ 
essary  in  the  prevention  or  reduction  of 
arthritis  related  pain  and  disability; 

“(8)  Although  there  exists  a  large  quan¬ 
tity  of  public  information  and  programs 
about  arthritis,  it  remains  inadequately 
disseminated  and  insufficient  in  address¬ 
ing  the  needs  of  specific  diverse  popula¬ 
tions  and  other  underserved  groups; 

“(9)  The  Arthritis  Foundation,  the  Cen¬ 
ters  for  Disease  Control  and  Prevention, 
and  the  Association  of  State  and  Territo¬ 
rial  Health  Officials  have  led  in  the  devel¬ 
opment  of  a  public  health  strategy,  the 
National  Arthritis  Action  Plan,  to  respond 
to  this  challenge;  and 

“(10)  Educating  the  public  and  health 
care  community  throughout  this  state 
about  this  devastating  disease  is  of  para¬ 
mount  importance  and  is  in  every  aspect 
in  the  public  interest  and  to  the  benefit  of 
all  residents  of  the  State  of  Georgia.” 

Ga.  L.  2010,  p.  1143,  §  3/HB  1119,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “The  General  Assembly  finds  that 
the  purposes  of  this  Act  are  to: 

“(1)  Create  and  foster  a  state-wide  pro¬ 
gram  that  promotes  public  awareness  and 
increases  knowledge  about  the  causes  of 
arthritis,  the  importance  of  early  diagno¬ 
sis  and  appropriate  management,  effec¬ 
tive  prevention  strategies,  and  pain  pre¬ 
vention  and  management; 

“(2)  Develop  knowledge  and  enhance 
understanding  of  arthritis  by  disseminat¬ 
ing  educational  materials,  information  on 
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research  results,  services  provided,  and 
strategies  for  prevention  and  control  to 
patients,  health  professionals,  and  the 
public; 

“(3)  Establish  a  solid  scientific  base  of 
knowledge  on  the  prevention  of  arthritis 
and  related  disabilities  through  surveil¬ 
lance,  epidemiology,  and  prevention  re¬ 
search; 

“(4)  Utilize  educational  and  training 
resources  and  services  developed  by  orga¬ 
nizations  with  appropriate  expertise  and 
knowledge  of  arthritis  and  use  available 
technical  assistance; 

“(5)  Evaluate  the  need  for  improving 
the  quality  and  accessibility  of  existing 
community  based  arthritis  services; 


“(6)  Heighten  awareness  about  the  pre¬ 
vention,  detection,  and  treatment  of  ar¬ 
thritis  among  state  and  local  health  and 
human  officials,  health  professionals  and 
providers,  and  policy  makers; 

“(7)  Implement  and  coordinate  state 
and  local  programs  and  services  to  reduce 
the  public  health  burden  of  arthritis; 

“(8)  Fund  adequately  these  programs 
on  a  state  level;  and 

“(9)  Provide  lasting  improvements  in 
the  delivery  of  health  care  for  individuals 
with  arthritis  and  their  families,  thus 
improving  their  quality  of  life  while  also 
containing  health  care  costs.” 


31-47-1.  Purpose  of  program;  needs  assessment;  advisory  panel; 
coordination  and  utilization  with  other  programs. 

(a)  The  Department  of  Public  Health  shall  establish,  promote,  and 
maintain  an  Arthritis  Prevention  and  Control  Program  in  order  to  raise 
public  awareness,  educate  consumers,  educate  and  train  health  profes¬ 
sionals,  teachers,  and  human  services  providers,  and  for  other  pur¬ 
poses. 

(b)  As  a  part  of  the  Arthritis  Prevention  and  Control  Program,  the 
Department  of  Public  Health  shall  periodically  conduct  a  needs  assess¬ 
ment  to  identify: 

(1)  Epidemiological  and  other  public  health  research  being  con¬ 
ducted  within  this  state; 

(2)  Available  technical  assistance  and  educational  materials  and 
programs  nation-wide  and  within  this  state; 

(3)  The  level  of  public  and  professional  arthritis  awareness; 

(4)  The  needs  of  people  with  arthritis,  their  families,  and  caregiv¬ 
ers; 

(5)  Educational  and  support  service  needs  of  health  care  providers, 
including  physicians,  nurses,  managed  care  organizations,  and  other 
health  care  providers; 

(6)  The  services  available  to  a  person  with  arthritis; 

(7)  The  existence  of  arthritis  treatment,  self-management,  physi¬ 
cal  activity,  and  other  educational  programs;  and 

(8)  The  existence  of  rehabilitation  services. 

(c)  The  Department  of  Public  Health  shall  establish  and  coordinate 
an  advisory  panel  on  arthritis  which  shall  provide  nongovernmental 
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input  regarding  the  Arthritis  Prevention  and  Control  Program.  Mem¬ 
bership  shall  include,  but  shall  not  be  limited  to,  persons  with  arthritis, 
public  health  educators,  medical  experts  on  arthritis,  providers  of 
arthritis  health  care,  persons  knowledgeable  in  health  promotion  and 
education,  and  representatives  of  national  arthritis  organizations  and 
their  local  chapters. 

(d)  The  Department  of  Public  Health  shall  use,  but  shall  not  be 
limited  to,  strategies  consistent  with  the  National  Arthritis  Action  Plan 
and  existing  state  planning  efforts  to  raise  public  awareness  and 
knowledge  about  the  causes  and  nature  of  arthritis,  personal  risk 
factors,  the  value  of  prevention  and  early  detection,  ways  to  minimize 
preventable  pain,  and  options  for  diagnosing  and  treating  the  disease. 

(e) (1)  Subject  to  appropriation  or  access  to  other  private  or  public 
funds,  the  Department  of  Public  Health  may  replicate  and  use 
successful  arthritis  programs  and  enter  into  contracts  and  purchase 
materials  or  services  from  entities  with  appropriate  expertise  for 
such  services  and  materials  as  are  necessary  to  carry  out  the  goals  of 
the  Arthritis  Prevention  and  Control  Program. 

(2)  Subject  to  appropriation  or  access  to  other  private  or  public 
funds,  the  Department  of  Public  Health  may  enter  into  agreements 
with  national  organizations  with  expertise  in  arthritis  to  implement 
parts  of  the  Arthritis  Prevention  and  Control  Program.  (Code  1981, 
§  31-47-1,  enacted  by  Ga.  L.  2010,  p.  1143,  §  4/HB  1119;  Ga.  L.  2011, 
p.  705,  §  6-3/HB  214;  Ga.  L.  2011,  p.  752,  §  31/HB  142.) 


The  2011  amendments.  —  The  first 
2011  amendment,  effective  July  1,  2011, 
substituted  “Department  of  Public 
Health”  for  “Department  of  Community 
Health”  throughout  this  Code  section.  The 
second  2011  amendment,  effective  May 


13,  2011,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  punctu¬ 
ation  throughout  this  Code  section. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  147  (2011). 


31-47-2.  Role  and  duties  of  commissioner. 


The  commissioner  of  public  health  shall: 

(1)  Provide  sufficient  staff  to  implement  the  Arthritis  Prevention 
and  Control  Program; 

(2)  Provide  appropriate  training  for  staff  of  the  Arthritis  Preven¬ 
tion  and  Control  Program; 

(3)  Identify  the  appropriate  organizations  to  carry  out  the  pro¬ 
gram; 

(4)  Base  the  program  on  the  most  current  scientific  information 
and  findings; 
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(5)  Work  to  increase  and  improve  community  based  services  avail¬ 
able  to  people  with  arthritis  and  their  family  members; 

(6)  Work  with  governmental  offices,  national  voluntary  health 
organizations  and  their  local  chapters,  community  and  business 
leaders,  community  organizations,  and  health  care  and  human  ser¬ 
vice  providers  to  coordinate  efforts  and  maximize  state  resources  in 
the  areas  of  prevention,  education,  detection,  pain  management,  and 
treatment  of  arthritis;  and 

(7)  Identify  and,  when  appropriate,  use  evidence  based  arthritis 
programs  and  obtain  related  materials  and  services  from  organiza¬ 
tions  with  appropriate  expertise  and  knowledge  of  arthritis.  (Code 
1981,  §  31-47-2,  enacted  by  Ga.  L.  2010,  p.  1143,  §  4/HB  1119;  Ga.  L. 
2011,  p.  705,  §  6-5/HB  214;  Ga.  L.  2011,  p.  752,  §  31/HB  142.) 

The  2011  amendments.  —  The  first  of  an  Act  to  revise,  modernize,  and  correct 
2011  amendment,  effective  July  1,  2011,  the  Code,  revised  punctuation  in  para- 
substituted  “commissioner  of  public  graphs  (1)  and  (2). 

health”  for  “commissioner  of  community  Law  reviews.  —  For  article  on  the 
health”  in  the  introductory  paragraph  of  2011  amendment  of  this  Code  section,  see 
this  Code  section.  The  second  2011  28  Ga.  St.  U.L.  Rev.  147  (2011). 

amendment,  effective  May  13,  2011,  part 

31-47-3.  Acceptance  of  grants;  compliance  with  federal  require¬ 
ments. 

(a)  The  commissioner  of  public  health  may  accept  grants,  services, 
and  property  from  the  federal  government,  foundations,  organizations, 
medical  schools,  and  other  entities  as  may  be  available  for  the  purposes 
of  fulfilling  the  obligations  of  this  chapter. 

(b)  The  commissioner  of  public  health  shall  seek  any  federal  waiver 
or  waivers  that  may  be  necessary  to  maximize  funds  from  the  federal 
government  to  implement  this  chapter.  (Code  1981,  §  31-47-3,  enacted 
by  Ga.  L.  2010,  p.  1143,  §  4/HB  1119;  Ga.  L.  2011,  p.  705,  §  6-5/HB 
214.) 

The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  substituted  “commissioner  of  pub-  2011  amendment  of  this  Code  section,  see 
lie  health”  for  “commissioner  of  commu-  28  Ga.  St.  U.L.  Rev.  147  (2011). 
nity  health”  in  subsections  (a)  and  (b). 
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CHAPTER  48 

HEALTH  CARE  COMPACT 


Sec. 

31-48-1.  Compact  enacted  and  entered 
into  by  the  State  of  Georgia; 
text  of  compact. 


Effective  date.  —  This  chapter  became 
effective  July  1,  2011. 

31-48-1.  Compact  enacted  and  entered  into  by  the  State  of 
Georgia;  text  of  compact. 

The  Health  Care  Compact  is  entered  into  and  enacted  into  law  with 
all  jurisdictions  legally  joining  therein,  in  the  form  substantially  as 
follows: 


“The  Health  Care  Compact 

WHEREAS,  the  separation  of  powers,  both  between  the  branches  of  the 
federal  government  and  between  federal  and  state  authority,  is  essen¬ 
tial  to  the  preservation  of  individual  liberty;  and 

WHEREAS,  the  Constitution  creates  a  federal  government  of  limited 
and  enumerated  powers,  and  reserves  to  the  States  or  to  the  people 
those  powers  not  granted  to  the  federal  government;  and 

WHEREAS,  the  federal  government  has  enacted  many  laws  that  have 
preempted  state  laws  with  respect  to  Health  Care,  and  placed  increas¬ 
ing  strain  on  State  budgets,  impairing  other  responsibilities  such  as 
education,  infrastructure,  and  public  safety;  and 

WHEREAS,  the  Member  States  seek  to  increase  individual  liberty  and 
control  over  personal  Health  Care  decisions,  and  believe  the  best 
method  to  achieve  these  ends  is  by  vesting  regulatory  authority  over 
Health  Care  in  the  States;  and 

WHEREAS,  by  acting  in  concert,  the  Member  States  may  express  and 
inspire  confidence  in  the  ability  of  each  Member  State  to  govern  Health 
Care  effectively;  and 

WHEREAS,  the  Member  States  recognize  that  consent  of  Congress  may 
be  more  easily  secured  if  the  Member  States  collectively  seek  consent 
through  an  interstate  compact; 

NOW  THEREFORE,  the  Member  States  hereto  resolve,  and  by  the 
adoption  into  law  under  their  respective  state  constitutions  of  the 
present  Health  Care  Compact,  agree,  as  follows: 
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Sec.  1.  Definitions.  As  used  in  this  Compact,  unless  the  context  clearly 
indicates  otherwise: 

‘Commission’  means  the  Interstate  Advisory  Health  Care  Commission. 

‘Effective  Date’  means  the  date  upon  which  this  Compact  shall  become 
effective  for  purposes  of  the  operation  of  state  and  federal  law  in  a 
Member  State,  which  shall  be  the  latter  of: 

(a)  The  date  upon  which  this  Compact  shall  be  adopted  under  the 
laws  of  the  Member  State;  or 

(b)  The  date  upon  which  this  Compact  receives  the  consent  of 
Congress  pursuant  to  Article  I,  Section  10,  of  the  United  States 
Constitution,  after  at  least  two  Member  States  adopt  this  Compact. 

‘Health  Care’  means  care,  services,  supplies,  or  plans  related  to  the 
health  of  an  individual  and  includes,  but  is  not  limited  to: 

(a)  Preventative,  diagnostic,  therapeutic,  rehabilitative,  mainte¬ 
nance,  or  palliative  care  and  counseling,  service,  assessment,  or 
procedure  with  respect  to  the  physical  or  mental  condition  or  func¬ 
tional  status  of  an  individual  or  that  affects  the  structure  or  function 
of  the  body; 

(b)  Sale  or  dispensing  of  a  drug,  device,  equipment,  or  other  item  in 
accordance  with  a  prescription;  and 

(c)  An  individual  or  group  plan  that  provides,  or  pays  the  cost  of, 
care,  services,  or  supplies  related  to  the  health  of  an  individual, 

except  any  care,  services,  supplies,  or  plans  provided  by  the  United 
States  Department  of  Defense  and  United  States  Department  of 
Veterans  Affairs,  or  provided  to  Native  Americans. 

‘Member  State’  means  a  State  that  is  signatory  to  this  Compact  and  has 
adopted  it  under  the  laws  of  that  State. 

‘Member  State  Base  Funding  Level’  means  a  number  equal  to  the  total 
federal  spending  on  Health  Care  in  the  Member  State  during  federal 
fiscal  year  2010.  On  or  before  the  Effective  Date,  each  Member  State 
shall  determine  the  Member  State  Base  Funding  Level  for  its  State, 
and  that  number  shall  be  binding  upon  that  Member  State.  The 
preliminary  estimate  of  the  Member  State  Base  Funding  Level  for  the 
State  of  Georgia  is  $21,556,000,000.00. 

‘Member  State  Current  Year  Funding  Level’  means  the  Member  State 
Base  Funding  Level  multiplied  by  the  Member  State  Current  Year 
Population  Adjustment  Factor  multiplied  by  the  Current  Year  Inflation 
Adjustment  Factor. 

‘Member  State  Current  Year  Population  Adjustment  Factor’  means  the 
average  population  of  the  Member  State  in  the  current  year  less  the 
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average  population  of  the  Member  State  in  federal  fiscal  year  2010, 
divided  by  the  average  population  of  the  Member  State  in  federal  fiscal 
year  2010,  plus  1.  Average  population  in  a  Member  State  shall  be 
determined  by  the  United  States  Census  Bureau. 

‘Current  Year  Inflation  Adjustment  Factor’  means  the  Total  Gross 
Domestic  Product  Deflator  in  the  current  year  divided  by  the  Total 
Gross  Domestic  Product  Deflator  in  federal  fiscal  year  2010.  Total  Gross 
Domestic  Product  Deflator  shall  be  determined  by  the  Bureau  of 
Economic  Analysis  of  the  United  States  Department  of  Commerce. 

Sec.  2.  Pledge.  The  Member  States  shall  take  joint  and  separate  action 
to  secure  the  consent  of  the  United  States  Congress  to  this  Compact  in 
order  to  return  the  authority  to  regulate  Health  Care  to  the  Member 
States  consistent  with  the  goals  and  principles  articulated  in  this 
Compact.  The  Member  States  shall  improve  Health  Care  policy  within 
their  respective  jurisdictions  and  according  to  the  judgment  and  dis¬ 
cretion  of  each  Member  State. 

Sec.  3.  Legislative  Power.  The  legislatures  of  the  Member  States  have 
the  primary  responsibility  to  regulate  Health  Care  in  their  respective 
states. 

Sec.  4.  State  Control.  Each  Member  State,  within  its  State,  may 
suspend  by  legislation  the  operation  of  all  federal  laws,  rules,  regula¬ 
tions,  and  orders  regarding  Health  Care  that  are  inconsistent  with  the 
laws  and  regulations  adopted  by  the  Member  State  pursuant  to  this 
Compact.  Federal  and  state  laws,  rules,  regulations,  and  orders  regard¬ 
ing  Health  Care  will  remain  in  effect  unless  a  Member  State  expressly 
suspends  them  pursuant  to  its  authority  under  this  Compact.  For  any 
federal  law,  rule,  regulation,  or  order  that  remains  in  effect  in  a 
Member  State  after  the  Effective  Date,  that  Member  State  shall  be 
responsible  for  the  associated  funding  obligations  in  its  State. 

Sec.  5.  Funding. 

(a)  Each  federal  fiscal  year,  each  Member  State  shall  have  the 
right  to  federal  monies  up  to  an  amount  equal  to  its  Member  State 
Current  Year  Funding  Level  for  that  federal  fiscal  year,  funded  by 
Congress  as  mandatory  spending  and  not  subject  to  annual  appro¬ 
priation,  to  support  the  exercise  of  Member  State  authority  under 
this  Compact.  This  funding  shall  not  be  conditional  on  any  action  of 
or  regulation,  policy,  law,  or  rule  being  adopted  by  the  Member  State. 

(b)  By  the  start  of  each  federal  fiscal  year,  Congress  shall  establish 
an  initial  Member  State  Current  Year  Funding  Level  for  each 
Member  State  based  upon  reasonable  estimates.  The  final  Member 
State  Current  Year  Funding  Level  shall  be  calculated  and  funding 
shall  be  reconciled  by  the  United  States  Congress  based  upon 
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information  provided  by  each  Member  State  and  audited  by  the 
United  States  Government  Accountability  Office. 

Sec.  6.  Interstate  Advisory  Health  Care  Commission. 

(a)  The  Interstate  Advisory  Health  Care  Commission  is  estab¬ 
lished.  The  Commission  consists  of  members  appointed  by  each 
Member  State  through  a  process  to  be  determined  by  each  Member 
State.  A  Member  State  may  not  appoint  more  than  two  members  to 
the  Commission  and  may  withdraw  membership  from  the  Commis¬ 
sion  at  any  time.  Each  Commission  member  is  entitled  to  one  vote. 
The  Commission  shall  not  act  unless  a  majority  of  the  members  are 
present,  and  no  action  shall  be  binding  unless  approved  by  a  majority 
of  the  Commission’s  total  membership. 

(b)  The  Commission  may  elect  from  among  its  membership  a 
Chairperson.  The  Commission  may  adopt  and  publish  bylaws  and 
policies  that  are  not  inconsistent  with  this  Compact.  The  Commission 
shall  meet  at  least  once  a  year,  and  may  meet  more  frequently. 

(c)  The  Commission  may  study  issues  of  Health  Care  regulation 
that  are  of  particular  concern  to  the  Member  States.  The  Commission 
may  make  non-binding  recommendations  to  the  Member  States.  The 
legislatures  of  the  Member  States  may  consider  these  recommenda¬ 
tions  in  determining  the  appropriate  Health  Care  policies  in  their 
respective  states. 

(d)  The  Commission  shall  collect  information  and  data  to  assist  the 
Member  States  in  their  regulation  of  Health  Care,  including  assess¬ 
ing  the  performance  of  various  State  Health  Care  programs  and 
compiling  information  on  the  prices  of  Health  Care.  The  Commission 
shall  make  this  information  and  data  available  to  the  legislatures  of 
the  Member  States.  Notwithstanding  any  other  provision  in  this 
Compact,  no  Member  State  shall  disclose  to  the  Commission  the 
health  information  of  any  individual,  nor  shall  the  Commission 
disclose  the  health  information  of  any  individual. 

(e)  The  Commission  shall  be  funded  by  the  Member  States  as 
agreed  to  by  the  Member  States.  The  Commission  shall  have  the 
responsibilities  and  duties  as  may  be  conferred  upon  it  by  subsequent 
action  of  the  respective  legislatures  of  the  Member  States  in  accor¬ 
dance  with  the  terms  of  this  Compact. 

(f)  The  Commission  shall  not  take  any  action  within  a  Member 
State  that  contravenes  any  State  law  of  this  Member  State. 

Sec.  7.  Congressional  Consent.  This  Compact  shall  be  effective  on  its 
adoption  by  at  least  two  Member  States  and  consent  of  the  United 
States  Congress.  This  Compact  shall  be  effective  unless  the  United 
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States  Congress,  in  consenting  to  this  Compact,  alters  the  fundamental 
purposes  of  this  Compact,  which  are: 

(a)  To  secure  the  right  of  the  Member  States  to  regulate  Health 
Care  in  their  respective  States  pursuant  to  this  Compact  and  to 
suspend  the  operation  of  any  conflicting  federal  laws,  rules,  regula¬ 
tions,  and  orders  within  their  States;  and 

(b)  To  secure  federal  funding  for  Member  States  that  choose  to 
invoke  their  authority  under  this  Compact,  as  prescribed  by  Section 
5  above. 

Sec.  8.  Amendments.  The  Member  States,  by  unanimous  agreement, 
may  amend  this  Compact  from  time  to  time  without  the  prior  consent 
or  approval  of  Congress  and  any  amendment  shall  be  effective  unless, 
within  one  year,  the  Congress  disapproves  that  amendment.  Any  State 
may  join  this  Compact  after  the  date  on  which  Congress  consents  to  the 
Compact  by  adoption  into  law  under  its  State  Constitution. 

Sec.  9.  Withdrawal;  Dissolution.  Any  Member  State  may  withdraw 
from  this  Compact  by  adopting  a  law  to  that  effect,  but  no  such 
withdrawal  shall  take  effect  until  six  months  after  the  Governor  of  the 
withdrawing  Member  State  has  given  notice  of  the  withdrawal  to  the 
other  Member  States.  A  withdrawing  State  shall  be  liable  for  any 
obligations  that  it  may  have  incurred  prior  to  the  date  on  which  its 
withdrawal  becomes  effective.  This  Compact  shall  be  dissolved  upon 
the  withdrawal  of  all  but  one  of  the  Member  States.”  (Code  1981, 
§  31-48-1,  enacted  by  Ga.  L.  2011,  p.  30,  §  1/HB  461.) 
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Chap. 

1.  General  Provisions,  32-1-1  through  32-1-11. 

2.  Department  of  Transportation,  32-2-1  through  32-2-81. 

3.  Acquisition  of  Property  for  Transportation  Purposes,  32-3-1 

through  32-3-39. 

4.  State,  County,  and  Municipal  Road  Systems,  32-4-1  through 

32-4-123. 

5.  Funds  for  Public  Roads,  32-5-1  through  32-5-31. 

6.  Regulation  of  Maintenance  and  Use  of  Public  Roads 

Generally,  32-6-1  through  32-6-248. 

7.  Abandonment,  Disposal,  or  Leasing  of  Property  Not  Needed 

for  Public  Road  Purposes,  32-7-1  through  32-7-5. 

8.  Relocation  Assistance,  32-8-1  through  32-8-6. 

9.  Mass  Transportation,  32-9-1  through  32-9-14. 

10.  Public  Authorities,  32-10-1  through  32-10-133. 

11.  Interstate  Rail  Passenger  Network  Compact,  32-11-1 

through  32-11-9. 

12.  Georgia  Coordinating  Committee  for  Rural  and  Human 

Services  Transportation,  32-12-1  through  32-12-6. 


Administrative  rules  and  regula¬ 
tions.  —  Rules  and  regulations  of  the 
Department  of  Transportation,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  State  Department 
of  Transportation,  Chapter  672-1  et  seq. 

JUDICIAL 

Constitutionality  of  condemnation 
procedures.  —  Procedures  for  taking 
property  established  by  the  Georgia  Code 
of  Public  Transportation  are  adequate  for 
the  protection  of  the  rights  of  condemnees, 
and  the  procedures  do  not  offend  the  due 
process  clause  or  the  equal  protection 


Law  reviews.  —  For  article, 
“Quasi-Municipal  Tort  Liability  in  Geor¬ 
gia,”  see  6  Mercer  L.  Rev.  287  (1955). 


DECISIONS 

clause  of  the  federal  Constitution  or  the 
Georgia  Constitution.  Coffee  v.  Atkinson 
County,  236  Ga.  248,  223  S.E.2d  648 
(1976). 

Cited  in  Sadtler  v.  City  of  Atlanta,  236 
Ga.  396,  223  S.E.2d  819  (1976). 
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ALR.  —  Highway  contractor’s  liability 
to  highway  user  for  highway  surface  de¬ 
fects,  62  ALR4th  1067. 
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CHAPTER  1 

GENERAL  PROVISIONS 


Sec. 

32-1-1.  Short  title. 

32-1-2.  Purpose  and  legislative  intent. 

32-1-3.  Definitions. 

32-1-4.  Commissioner’s  duty  to  trans¬ 
mit  evidence  relating  to  crimi¬ 
nal  acts  against  department’s 
property;  institution  and  pros¬ 
ecution  of  criminal  proceed¬ 
ings. 

32-1-5.  Powers  and  duties  of  Attorney 
General  under  Code  Section 
32-1-4. 


Sec. 

32-1-6.  Effect  of  Code  Sections  32-1-4 
and  32-1-5  on  other  laws. 

32-1-7.  Disbursement  of  fines  and  for¬ 
feitures  [Repealed]. 

32-1-8.  Construction  and  maintenance 
of  private  roads. 

32-1-9.  Enforcement  of  title  by  law  en¬ 
forcement  officers. 

32-1-10.  Penalty. 

32-1-11.  Construction  of  title. 


JUDICIAL  DECISIONS 

Cited  in  Chandler  v.  Robinson,  269  Ga.  Co.  v.  Central  of  Ga.  R.R.,  239  Ga.  App. 
881,  506  S.E.2d  121  (1998);  Evans  Timber  262,  519  S.E.2d  706  (1999). 

32-1-1.  Short  title. 


This  title  shall  be  known  as  the  “Georgia  Code  of  Public  Transporta¬ 
tion.”  (Code  1933,  §  95A-101,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-1-2.  Purpose  and  legislative  intent. 

The  purpose  of  this  title  is  to  provide  a  code  of  statutes  for  the  public 
roads  and  other  transportation  facilities  of  the  state,  the  counties,  and 
municipalities  of  Georgia.  The  legislative  intent  is  to  provide  an 
effective  legal  basis  for  the  organization,  administration,  and  operation 
of  an  efficient,  modern  system  of  public  roads  and  other  modes  of 
transportation.  (Code  1933,  §  95A-102,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1.) 


JUDICIAL  DECISIONS 


Purpose  of  the  Georgia  Code  of 
Public  Transportation  is  organization, 
administration,  and  operation  of  an  effi¬ 
cient,  modern  system  of  public  roads  as 
between  the  state,  counties,  and  munici¬ 
palities;  the  statute’s  purpose  is  not  to 
ascertain  and  fix  the  status  of  the  public 
right  of  use  of  every  road  in  Georgia. 


Jordan  v.  Way,  235  Ga.  496,  220  S.E.2d 
258  (1975)  (see  O.C.G.A.  T.  32). 

Sign  permits.  —  Although  ground  had 
not  been  broken  on  a  proposed  inter¬ 
change  as  of  the  date  an  applicant  submit¬ 
ted  applications  for  permits  for  outdoor 
advertising  signs,  the  Georgia  Depart¬ 
ment  of  Transportation’s  denial  of  the 
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applications  comported  with  O.C.G.A. 
§§  32-1-2,  32-6-74(a),  and  32-6-75(a)(18) 
because  the  interchange  project  had  pro¬ 
gressed  to  a  point  such  that  it  constituted 
an  interchange  for  purposes  of 
§  32-6-75(a)(18)  and  the  proposed  sign 
locations  were  within  the  500-foot  blocked 
out  zone  established  by  §  32-6-75(a)(18). 
Eagle  West,  LLC  v.  Ga.  DOT,  312  Ga.  App. 
882,  720  S.E.2d  317  (2011). 


Cited  in  Fulton  County  v.  Davidson, 
253  Ga.  734,  325  S.E.2d  135  (1985);  CSX 
Transp.,  Inc.  v.  Trism  Specialized  Carri¬ 
ers,  Inc.,  9  F.  Supp.  2d  1374  (N.D.  Ga. 
1998);  Evans  Timber  Co.  v.  Central  of  Ga. 
R.R.,  239  Ga.  App.  262,  519  S.E.2d  706 
(1999). 


RESEARCH  REFERENCES 

ALR.  —  Power  to  limit  weight  of  vehicle 
or  its  load  with  respect  to  use  of  streets  or 
highways,  75  ALR2d  376. 

32-1-3.  Definitions. 

As  used  in  this  title,  the  term: 

(1)  “Abandon”  means  to  close  permanently  to  public  travel  or  to 
relinquish  jurisdiction  of  a  preexisting  public  road  by  official  action  as 
required  by  Chapter  7  of  this  title,  thereby  foreclosing  the  duty  of 
future  maintenance  on  such  preexisting  public  road. 

(2)  “Board”  means  the  State  Transportation  Board. 

(3)  “Borrow  pit”  means  land  from  which  dirt,  gravel,  rock,  or 
related  material  will  be  excavated  and  used  for  a  public  road  purpose. 
Such  land  need  not  be  immediately  adjacent  or  contiguous  to  the  road 
or  project  under  construction,  repair,  or  reconstruction. 

(4)  “Bridge”  means  a  structure,  including  the  approaches  thereto, 
erected  in  order: 

(A)  To  afford  unrestricted  vehicular  passage  over  any  obstruc¬ 
tion  in  any  public  road,  including,  but  not  limited  to,  rivers, 
streams,  ponds,  lakes,  bays,  ravines,  gullies,  railroads,  public 
highways,  and  canals;  or 

(B)  To  afford  unrestricted  vehicular  passage  under  or  over 
existing  railroads  and  public  roads. 

(5)  “Commissioner”  means  the  commissioner  of  transportation. 

(6)  “Construction”  means  the  planning,  location,  surveying,  de¬ 
signing,  supervising,  inspecting,  and  actual  building  of  a  new  road;  or 
the  paving,  striping,  restriping,  modifying  for  safety  purposes,  grad¬ 
ing,  widening,  relocation,  reconstruction,  or  other  major  improve¬ 
ment  of  a  substantial  portion  of  an  existing  public  road  together  with 
all  activities  incident  to  any  of  the  foregoing. 
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(7)  “County”  means  either  one  of  the  several  counties,  any  division, 
department,  agency,  authority,  instrumentality,  or  branch  thereof,  or 
the  county  governing  authority,  that  is,  the  judge  of  the  probate  court, 
board  of  county  commissioners,  county  commissioner,  or  other  county 
officers  in  charge  of  the  roads,  bridges,  and  revenues  of  the  county. 

(8)  “Dedication”  means  the  donation  by  the  owner,  either  expressly 
or  impliedly,  and  acceptance  by  the  public  of  property  for  public  road 
purposes,  in  accordance  with  statutory  or  common-law  provisions. 

(9)  “Department”  means  the  Department  of  Transportation. 

(10)  “Federal-aid  systems”  means  those  public  roads  in  Georgia 
comprised  of  The  Dwight  D.  Eisenhower  System  of  Interstate  and 
Defense  Highways  and  the  National  Highway  System,  as  those  terms 
are  defined  in  Section  103  of  Title  23  of  the  United  States  Code. 

(11)  “Grade  crossing”  means  a  crossing  at  grade  of  a  public  road 
intersecting  a  track  or  tracks  of  a  railroad. 

(12)  “Grade  separation  structure”  means  an  underpass  or  overpass 
as  defined  in  this  Code  section. 

(12.1)  “Interstate  highways”  means  any  highway  which  consti¬ 
tutes  a  part  of  The  Dwight  D.  Eisenhower  System  of  Interstate  and 
Defense  Highways  as  used  in  Section  103  of  Title  23  of  the  United 
States  Code. 

(13)  “Let”  means  to  award  a  contract  to  one  of  several  persons  who 
have  submitted  competitive  bids  therefor  in  response  to  advertise¬ 
ment. 

(14)  “Limited-access  road”  means  a  public  highway,  road,  or  street 
for  through  traffic,  over,  from,  or  to  which  owners  or  occupants  of 
abutting  land  or  other  persons  have  no  right  or  easement  or  only  a 
limited  right  or  easement  of  access,  light,  view,  or  air  by  reason  of  the 
fact  that  their  property  abuts  upon  such  limited-access  highway, 
road,  or  street  or  for  any  other  reason. 

(15)  “Maintenance”  means  the  preservation  of  a  public  road,  in¬ 
cluding  repairs  and  resurfacing  not  amounting  to  construction  as 
defined  in  this  Code  section. 

(16)  “Municipality”  means  an  incorporated  city,  the  governing  body 
of  which  holds  at  least  six  regular  meetings  each  year  and  which  for 
a  period  of  one  year  has  levied  and  collected  an  ad  valorem  tax  on  the 
real  property  in  such  city  or  has  for  a  one-year  period  performed  at 
least  two  of  the  following  municipal  activities  and  services: 

(A)  Furnished  water  service; 

(B)  Furnished  sewage  service; 
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(C)  Furnished  garbage  collection; 

(D)  Furnished  police  protection; 

(E)  Furnished  fire  protection; 

(F)  Assessed  and  collected  business  licenses; 

(G)  Furnished  street  lighting  facilities. 

The  term  may  also  refer  to  any  division,  department,  agency,  author¬ 
ity,  instrumentality,  or  branch  of  a  municipality  Where  the  context 
requires  or  otherwise  indicates,  the  term  “municipality”  may  also 
mean  the  municipal  governing  authority,  that  is,  the  mayor  and 
council,  board  of  aldermen,  board  of  commissioners,  or  other  chief 
legislative  body  of  a  municipality. 

(17)  “Negotiated  contract”  means  a  contract  made  without  formal 
advertising  for  competitive  bids. 

(18)  “Other  transportation  purposes”  or  “other  public  transporta¬ 
tion  purposes”  means  any  transportation  facility  designed  to  trans¬ 
port  people  or  goods,  including  but  not  limited  to  railroads,  port  and 
harbor  facilities,  air  transport  and  airport  facilities,  mass  transpor¬ 
tation  facilities,  as  defined  in  paragraph  (2)  of  subsection  (a)  of  Code 
Section  32-9-1,  transportation  projects,  as  defined  by  subsection  (h)  of 
Section  2  of  an  Act  approved  March  10,  1965  (Ga.  L.  1965,  p.  2243),  as 
amended,  and  transportation  enhancement  activities,  as  defined  in 
Section  101  of  Title  23  of  the  United  States  Code,  as  amended  by 
Public  Law  102-240  as  it  existed  on  January  1,  1993.  However,  in  no 
event  and  for  no  purpose  shall  the  term  “other  transportation 
purposes”  or  “other  public  transportation  purposes”  be  deemed  to 
include  coal  slurry  pipelines. 

(19)  “Overpass”  means  a  bridge,  including  the  approaches  thereto 
and  all  appurtenances  thereof,  for  carrying  public  road  traffic  over  a 
railroad  or  another  public  road  or  for  providing  pedestrian  walkways 
over  a  public  road. 

(20)  “Person”  means  any  individual,  partnership,  corporation,  as¬ 
sociation,  or  private  organization  of  any  character. 

(21)  “Private  road”  means  a  privately  owned  road  or  way,  including 
any  bridge  thereon,  which  is  only  open  for  the  benefit  of  one  or  more 
individuals  and  not  for  the  general  public.  This  term  also  means  a 
road  which  lies  on  privately  owned  land. 

(22)  “Proposal  guaranty”  means  acceptable  surety  furnished  by  a 
bidder  as  a  guaranty  that  he  will  enter  into  a  contract  and  will 
furnish  contract  performance  and  payment  bonds  if  a  contract  is 
awarded  to  him. 
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(23)  “Protective  devices”  means  gates,  flashing  light  signals,  and 
similar  devices  or  combinations  thereof,  together  with  necessary 
appurtenances,  to  be  installed  or  in  operation  at  any  grade  crossing 
and  which  comply  with  the  safety  standards  determined  by  the 
department  as  being  adequate  at  that  time  for  the  protection  of 
traffic. 

(24)  “Public  road”  means  a  highway,  road,  street,  avenue,  toll  road, 
tollway,  drive,  detour,  or  other  way  that  either  is  open  to  the  public  or 
has  been  acquired  as  right  of  way,  and  is  intended  to  be  used  for 
enjoyment  by  the  public  and  for  the  passage  of  vehicles  in  any  county 
or  municipality  of  Georgia,  including  but  not  limited  to  the  following 
public  rights,  structures,  sidewalks,  facilities,  and  appurtenances 
incidental  to  the  construction,  maintenance,  and  enjoyment  of  such 
rights  of  way: 

(A)  Surface,  shoulders,  and  sides; 

(B)  Bridges; 

(C)  Causeways; 

(D)  Viaducts; 

(E)  Ferries; 

(F)  Overpasses; 

(G)  Underpasses; 

(H)  Railroad  grade  crossings; 

(I)  Tunnels; 

( J)  Signs,  signals,  markings,  or  other  traffic  control  devices; 

(K)  Buildings  for  public  equipment  and  personnel  used  for  or 
engaged  in  administration,  construction,  or  maintenance  of  such 
ways  or  research  pertaining  thereto; 

(L)  Wayside  parks; 

(M)  Parking  facilities; 

(N)  Drainage  ditches; 

(O)  Canals  and  culverts; 

(P)  Rest  areas; 

(Q)  Truck-weighing  stations  or  check  points;  and 

(R)  Scenic  easements  and  easements  of  light,  air,  view,  and 
access. 
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(25)  “Right  of  way”  means,  generally,  property  or  any  interest 
therein,  whether  or  not  in  the  form  of  a  strip,  which  is  acquired  for  or 
devoted  to  a  public  road. 

(26)  “Scenic  easement”  means  a  servitude  devised  to  permit  land  to 
remain  in  private  ownership  for  its  normal  agricultural,  residential, 
or  other  use  consistent  with  public  road  purposes  but  at  the  same 
time  placing  a  control  over  the  future  uses  of  the  area  to  maintain  its 
scenic,  landscape,  sightly,  or  safety  values  for  the  public  road  which 
the  land  adjoins. 

(27)  “State  agency”  means  any  division,  department,  instrumen¬ 
tality,  branch,  or  other  body  of  the  state  to  which  state  governmental 
functions  have  been  delegated. 

(27.1)  “State  roads”  or  “state  routes”  means  those  roads  which  are 
defined  under  paragraph  (1)  of  Code  Section  32-4-1. 

(28)  “Subcontract”  means  a  contract  by  which  one  agrees  with  a 
party  to  another  contract  to  perform  all  or  a  part  of  such  other 
contract. 

(29)  “Underpass”  means  a  bridge,  including  the  approaches 
thereto  and  all  appurtenances  thereof,  which  provides  access  for  a 
public  road  underneath  a  railroad  or  another  public  road  or  for  a 
pedestrian  walkway  underneath  a  public  road. 

(30)  “Utility”  means  any  publicly,  privately,  or  cooperatively  owned 
line,  facility,  or  system  for  producing,  transmitting,  or  distributing 
communications,  power,  electricity,  light,  heat,  gas,  oil  products, 
water,  steam,  clay,  waste,  storm  water  not  connected  with  highway 
drainage,  and  other  similar  services  and  commodities,  including 
publicly  owned  fire  and  police  signals  and  street  lighting  systems, 
which  directly  or  indirectly  serve  the  public.  This  term  also  means  a 
person,  municipal  corporation,  county,  state  agency,  or  public  author¬ 
ity  which  owns  or  manages  a  utility  as  defined  in  this  paragraph. 

(31)  “Vehicle”  means  a  device  in,  upon,  or  by  which  any  person  or 
property  is  or  may  be  transported  or  drawn  upon  a  public  road.  (Code 
1933,  §  95A-104,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p. 
1422,  §§  1,  2;  Ga.  L.  1976,  p.  775,  §  1;  Ga.  L.  1977,  p.  267,  §  1;  Ga. 
L.  1979,  p.  973,  §  1;  Ga.  L.  1980,  p.  590,  §  4;  Ga.  L.  1982,  p.  3,  §  32; 
Ga.  L.  1983,  p.  3,  §  23;  Ga.  L.  1993,  p.  914,  §  1;  Ga.  L.  2000,  p.  136, 
§  32;  Ga.  L.  2005,  p.  601,  §  1/SB  160;  Ga.  L.  2011,  p.  583,  §  1/HB 
137.) 

The  2011  amendment,  effective  July  acquired  as  right  of  way,”,  and  substituted 
1,  2011,  in  the  middle  of  the  introductory  “is  intended  to  be  used  for  enjoyment  by 
paragraph  of  paragraph  (24),  inserted  the  public”  for  “intended  or  used  for  its 
“that  either  is”,  inserted  “or  has  been  enjoyment”;  and  deleted  “and  traffic”  pre- 


904 


32-1-3 


GENERAL  PROVISIONS 


32-1-3 


ceding  “signals”  near  the  end  of  the  first 
sentence  of  paragraph  (30). 

Law  reviews.  —  For  survey  article  on 
construction  law  for  the  period  from  June 


1,  2002  through  May  31,  2003,  see  55 
Mercer  L.  Rev.  85  (2003).  For  annual  sur¬ 
vey  of  local  government  law,  see  56  Mercer 
L.  Rev.  351  (2004). 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1882,  §  684;  for¬ 
mer  Civil  Code  1895,  §  603;  former  Civil 
Code  1910,  §§  748,  761,  768;  and  former 
Code  1933,  §  95-1001,  which  were  subse¬ 
quently  repealed  but  were  succeeded  by 
provisions  in  this  Code  section,  are  in¬ 
cluded  in  the  annotations  for  this  Code 
section. 

Delegation  to  contractor  permitted. 

—  Nothing  in  O.C.G.A.  §  32-l-3(24)(  J)  or 
O.C.G.A.  §  32-2-2(a)(3)  prevents  the 
Georgia  Department  of  Transportation 
from  delegating  the  responsibility  for  de¬ 
signing  and  implementing  a  traffic  control 
plan  to  a  private  contractor.  Comanche 
Constr.,  Inc.  v.  DOT,  272  Ga.  App.  766,  613 
S.E.2d  158  (2005). 

Sidewalk  is  included  in  term  “pub¬ 
lic  roads.”  Broadnax  v.  City  of  Atlanta, 
149  Ga.  App.  611,  255  S.E.2d  86  (1979). 

Unopened,  undeveloped,  proposed 
roads  in  a  subdivision  do  not  become 
“public  roads”  solely  by  virtue  of  the  pro¬ 
cess  of  implied  dedication  and  acceptance. 
Chatham  County  v.  Allen,  261  Ga.  177, 
402  S.E.2d  718  (1991). 

Word  “bridge,”  in  this  section  giving  a 
right  of  action  against  a  county  for  defec¬ 
tive  construction,  means  a  bridge  used  as 
an  instrumentality  for  travel  along  a  high¬ 
way  and  for  crossing  streams  or  ravines. 
Hubbard  v.  County  of  Fulton,  144  Ga.  363, 
87  S.E.  281  (1915);  Ellis  v.  Floyd  County, 
24  Ga.  App.  717,  102  S.E.  181  (1920); 
Berrien  County  v.  Vickers,  73  Ga.  App. 
863,  38  S.E. 2d  619  (1946)  (decided  under 
former  Civil  Code  1910,  §  748  and  former 
Code  1933,  §  95-1001). 

Public  bridge.  —  Bridge  which  consti¬ 
tutes  a  portion  of  the  public  road  is  neces¬ 
sarily  a  public  bridge.  Early  County  v. 
Fain,  2  Ga.  App.  288,  58  S.E.  528  (1907) 
(decided  under  former  Civil  Code  1895, 
§  603). 

Public  bridge  includes  toll  bridge 
owned  by  individual.  —  If  a  person 


owning  land  on  both  sides  of  a  stream 
built  a  bridge  across  the  stream  for  the 
use  of  the  public,  and  charged  tolls,  such  a 
bridge  is  a  public  bridge.  Dougherty 
County  v.  Tift,  75  Ga.  815  (1885)  (decided 
under  former  Code  1882,  §  684). 

Public  bridge  includes  all  abut¬ 
ments  and  approaches.  —  Term 
“bridges”  includes  all  the  appurtenances 
necessary  to  the  bridge’s  proper  use  and 
embraces  the  bridge’s  abutments  and  ap¬ 
proaches,  and  that  which  is  necessary  as 
an  approach,  to  connect  the  bridge  with 
the  highway,  is  an  essential  part  of  the 
bridge  itself.  Howington  v.  Madison 
County,  126  Ga.  699,  55  S.E.  941  (1906); 
Havird  v.  Richmond  County,  176  Ga.  722, 
168  S.E.  897,  answer  conformed  to,  47  Ga. 
App.  580,  171  S.E.  220  (1933);  Warren 
County  v.  Battle,  48  Ga.  App.  240, 172  S.E. 
673  (1934);  Berrien  County  v.  Vickers,  73 
Ga.  App.  863,  38  S.E.2d  619  (1946)  (de¬ 
cided  under  former  Civil  Code  1895, 
§  603;  former  Civil  Code  1910,  §  748;  and 
former  Code  1933,  §  95-1001). 

Public  bridge  includes  fill  or  em¬ 
bankment  in  a  road  which  constitutes 
the  approach  to  a  bridge  and  which  is 
necessary  to  make  access  to  the  bridge  a 
part  of  the  bridge.  Havird  v.  Richmond 
County,  47  Ga.  App.  580,  171  S.E.  220 
(1933)  (decided  under  former  Code  1910, 
§  748). . 

Public  bridge  includes  contiguous 
embankments  necessary  for  access, 
which  county  must  repair.  —  Contigu¬ 
ous  embankment  necessary  to  make  ac¬ 
cess  to  a  bridge,  so  as  to  pass  over  the 
bridge,  is  a  part  of  the  bridge,  and  title  to 
the  bridge  covers  such  an  embankment, 
but  if  the  embankment  is  not  a  necessary 
part  of  the  bridge,  but  a  part  of  the  streets 
of  the  municipality,  the  town,  and  not  the 
county,  would  be  bound  to  keep  the  bridge 
in  repair.  Havird  v.  Richmond  County,  176 
Ga.  722,  168  S.E.  897,  answer  conformed 
to,  47  Ga.  App.  580,  171  S.E.  220  (1933) 
(decided  under  former  Civil  Code  1910, 
§  748). 
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Public  bridge  does  not  include  cul¬ 
verts.  —  Culvert  and  a  bridge  are  not  the 
same  even  though  the  culvert  and  bridge 
may  serve  the  same  purpose.  Hubbard  v. 
County  of  Fulton,  144  Ga.  363,  87  S.E.  281 
(1915);  Ellis  v.  Floyd  County,  24  Ga.  App. 
717,  102  S.E.  181  (1920);  Floyd  County  v. 
Stewart,  97  Ga.  App.  67,  101  S.E. 2d  879 
(1958)  (decided  under  former  Civil  Code 
1910,  §  748  and  former  Code  1933, 
§  95-1001). 

Alley  and  adjoining  culvert  were 
“public  roads.”  —  Alley  and  an  adjoining 
drainage  culvert  and  ditch  in  which  a 
child  drowned  fell  within  the  definition  of 
“public  road”  under  O.C.G.A. 
§  32-l-3(24)(N),  (O).  Walden  v.  City  of 
Hawkinsville,  No.  5:03-CV-0398  (DF), 
2005  U.S.  Dist.  LEXIS  21694  (M.D.  Ga. 
Sept.  21,  2005). 

Public  bridges  do  not  include  pip¬ 
ing  and  water  boxes.  —  Piping  and 
water  boxes  and  culverts  for  drainage 
purposes  across  the  public  roads  are  not 
“bridges”  within  the  meaning  of  the  law. 
Montgomery  County  v.  Seaboard  Air  Line 
Ry.,  41  Ga.  App.  130,  152  S.E.  261  (1930) 
(decided  under  former  Civil  Code  1910, 
§  748). . 

Public  bridges  do  not  include  road 
leading  to  bridge.  —  Word  “bridge”  does 
not  include  the  public  road  leading 
thereto,  or  a  drain  or  opening  thereunder. 
Warren  County  v.  Battle,  48  Ga.  App.  240, 
172  S.E.  673  (1934)  (decided  under  former 
Civil  Code  1910,  §  748). 

Definition  of  defects  in  bridge.  — 
Defect  in  a  bridge,  which  serves  as  the 
basis  for  liability  by  a  county  for  injuries 
received  by  reason  thereof,  includes  any 
condition  of  the  bridge  which  renders  the 
bridge  unsafe  for  travelers  passing  over 
the  bridge.  Havird  v.  Richmond  County,  47 
Ga.  App.  580,  171  S.E.  220  (1933)  (decided 
under  former  Civil  Code  1910,  §  748). 

O.C.G.A.  §  32-1-3  does  not  create  li¬ 
ability  for  counties  for  defects  in 
bridges.  Coweta  County  v.  Adams,  221 
Ga.  App.  868,  473  S.E.2d  558  (1996). 

Road  striping  falls  under  definition 
of  construction.  —  Summary  judgment 
pursuant  to  O.C.G.A.  §  9-11-56  was  prop¬ 
erly  granted  in  the  county’s  action  to  re¬ 
cover  money  had  and  received  by  the 
contractor  after  the  contractor  asserted 


that  the  contract,  which  was  for  road 
striping  and  which  was  not  opened  for 
public  bidding,  was  for  a  specialized  ser¬ 
vice  under  O.C.G.A.  §  32-4-63(5),  an  ex¬ 
ception  to  the  public  bidding  requirements 
under  O.C.G.A.  §  32-4-64;  however, 
O.C.G.A.  §  32-1-3(6)  expressly  defined 
road  striping  as  a  form  of  road  construc¬ 
tion  and  not  as  a  special  service.  Howard 
v.  Brantley  County,  260  Ga.  App.  330,  579 
S.E. 2d  758  (2003). 

Construction  involving  moderate 
road  improvement.  —  Plans  or  designs 
for  striping  or  widening  a  road  need  only 
be  in  conformity  with  then  existing  stan¬ 
dards  for  striping  and  widening.  Plans  or 
designs  do  not  need  to  address  design 
issues  outside  the  scope  of  the  moderate 
improvements.  Murray  v.  DOT,  240  Ga. 
App.  285,  523  S.E.2d  367  (1999). 

County,  not  Department  of  Trans¬ 
portation,  liable  for  bridges.  —  County 
is  liable  for  damages  resulting  from  a 
defect  in  a  bridge,  although  it  may  appear 
that  jurisdiction  over  the  highway  on 
which  the  bridge  was  located  had  been 
assumed  by  the  Highway  Department 
(now  Department  of  Transportation)  un¬ 
der  the  terms  of  the  law,  and  that  the 
department  and  not  the  county  was  guilty 
of  negligence  in  the  maintenance  and  con¬ 
struction  of  the  bridge  or  its  approaches, 
which  caused  the  injury.  Berrien  County  v. 
Vickers,  73  Ga.  App.  863,  38  S.E. 2d  619 
(1946)  (decided  under  former  Code  1933, 
§  95-1001). 

Jury  question  as  to  effect  of 
limited-access  road  on  existing  busi¬ 
ness.  —  Court  erred  in  limiting  a  property 
owner’s  right  to  present  evidence  to  show 
that  the  owner’s  access  had  been  substan¬ 
tially  restricted  when  the  road  on  which 
the  business  fronted  was  changed  by  con¬ 
struction  to  a  limited-access  road. 
Whether  a  property  owner  has  “reason¬ 
able  access”  to  the  property  under  the 
circumstances  and  whether  the  existing 
access  was  “substantially  interfered  with” 
are  questions  of  fact  to  be  decided  by  the 
jury.  Circle  K  Gen.,  Inc.  v.  Department  of 
Transp.,  196  Ga.  App.  616,  396  S.E. 2d  522 
(1990). 

Incumbrance  known  at  time  of  pur¬ 
chase.  —  Public  road  running  through  a 
tract  of  land,  which  was  known  to  the 
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purchaser  at  the  time  of  purchase,  is  not 
such  an  incumbrance  on  the  land  as  would 
constitute  a  breach  of  a  covenant  of  war¬ 
ranty  against  incumbrances.  Hood  v. 
Spruill,  242  Ga.  App.  44,  528  S.E.2d  565 
(2000). 

Railroad  grade  crossings.  —  Georgia 
Code  of  Public  Transportation  precluded  a 
common-law  cause  of  action  against  a 
railroad  for  the  failure  to  install  adequate 
protective  devices  at  a  grade  crossing  on  a 
public  road  since  the  railroad  had  not 
been  requested  to  do  so  by  the  appropriate 
governmental  entity.  Southern  Ry.  v. 
Georgia  Kraft  Co.,  188  Ga.  App.  623,  373 
S.E.2d  774  (1988). 

Railroad  was  entitled  to  summary  judg¬ 
ment  in  a  survivor’s  action  claiming  dam¬ 
ages  from  the  survivor’s  decedent’s  fatal 
collision  with  a  train  because  the  survivor 


failed  to  show  that  the  allegedly 
vision-obstructing  vegetation  was  planted 
or  maintained  in  violation  of  any  statute, 
code,  or  local  ordinance  and  although  rail¬ 
roads  could  be  liable  under  common  law 
negligence  principles,  the  failure  to  main¬ 
tain  a  railroad  right  of  way  was  addressed 
by  the  Georgia  Code  of  Public  Transporta¬ 
tion,  specifically  by  O.C.G.A.  §  32-6-51, 
and  the  scope  of  those  provisions  encom¬ 
passed  railroads.  Town  of  Register  v. 
Fortner,  262  Ga.  App.  507,  586  S.E.2d  54 
(2003). 

Cited  in  Wiles  v.  State,  161  Ga.  App. 
473,  288  S.E.2d  271  (1982);  Duncan  v.  City 
of  Macon,  221  Ga.  App.  710,  472  S.E.2d 
455  (1996);  Gilbert  v.  City  of  Jackson,  287 
Ga.  App.  326,  651  S.E.2d  461  (2007);  Toole 
v.  Georgia-Pacific,  LLC,  No.  A10A2179, 
2011  Ga.  App.  LEXIS  810  (Jan.  19,  2011). 
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Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §  102-103, 
which  was  subsequently  repealed  but  was 
succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

Street  or  road  presumed  to  include 
bridges.  —  Bridges  may  be  a  part  of  city 
streets,  county  roads,  or  the  State  Aid 
Highways  System;  in  each  case  the  street 
or  road  is  defined  as  including  bridges, 
unless  a  different  meaning  is  apparent 
from  the  context.  1972  Op.  Att’y  Gen.  No. 
72-64  (decided  under  former  Code  1933, 
§  102-103). 

Merely  deeding  privately  owned 
road  or  driveway  to  county  will  not 
necessarily  turn  it  into  a  public  road.  1980 
Op.  Att’y  Gen.  No.  U80-37. 

Department  of  Transportation’s  use 
of  motor  fuel  tax  funds.  —  Department 
of  Transportation  may  not  utilize  motor 

RESEARCH 

ALR.  —  Establishment  by  user  of  high¬ 
way  running  longitudinally  on  railroad 
right  of  way,  46  ALR  893. 

Extent  of  rights  in  right  of  way  acquired 
for  power  or  light  line,  46  ALR  1463. 

Power  of  public  utility  commission  to 


fuel  tax  funds  to  construct  walkways  on 
bridges  for  fishing.  1975  Op.  Att’y  Gen. 
No.  75-96  (decided  under  former  Code 
1933,  §  102-103). 

No  expenditure  of  money  on  his¬ 
toric  preservation  if  not  for  transpor¬ 
tation.  —  Department  of  Transportation 
may  expend  federal  and  state  funds  on 
transportation  enhancement  activities  as 
defined  in  23  U.S.C.  §  101(a)  in  those 
instances  where  the  Code  of  Public  Trans¬ 
portation  gives  the  department  the  au¬ 
thority  to  expend  such  funds,  but  the 
Department  of  Transportation  has  no  au¬ 
thority  to  expend  federal  or  state  money 
on  historic  preservation,  rehabilitation, 
and  operation  of  historic  transportation 
buildings,  structures,  or  facilities  (includ¬ 
ing  historic  railroad  facilities  and  canals) 
when  such  buildings,  structures,  or  facili¬ 
ties  are  not  being  acquired  for  transporta¬ 
tion  purposes.  1993  Op.  Att’y  Gen.  No. 
93-3. 

REFERENCES 

require  railroad  company  to  grant  or  re¬ 
new  leases  or  other  privileges  on  its  right 
of  way,  47  ALR  109. 

Construction  or  maintenance  of  sewers, 
water  pipes,  or  the  like  by  public  author¬ 
ities  in  roadway,  street,  or  alley  as  indi- 
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eating  dedication  or  acceptance  thereof,  tion  with  conveyance  of  another  tract,  as 
52  ALR2d  263.  passing  fee  or  easement,  89  ALR3d  767. 

Conveyance  of  right  of  way,  in  connec- 

32-1-4.  Commissioner’s  duty  to  transmit  evidence  relating  to 
criminal  acts  against  department’s  property;  institution 
and  prosecution  of  criminal  proceedings. 

(a)  As  used  in  this  Code  section,  the  term  “property  of  the  depart¬ 
ment”  means  any  property,  whether  real  or  personal,  which  is  owned  by 
or  in  which  there  is  an  interest  held  by  the  department. 

(b)  Whenever  it  may  appear  to  the  commissioner  that  any  person  or 
corporation  has  committed,  is  committing,  has  attempted  to  commit,  or 
is  attempting  to  commit  any  act  which  is  prohibited  by  the  criminal 
laws  of  this  state  against,  or  involving  in  any  manner  whatsoever, 
property  of  the  department,  he  may,  in  his  discretion,  transmit  such 
evidence  as  may  be  available  concerning  such  act  to  the  Attorney 
General  or  to  the  appropriate  prosecuting  attorney  who  may,  in  his 
discretion,  institute  and  prosecute  the  necessary  criminal  proceedings. 
(Ga.  L.  1980,  p.  590,  §  1.) 

32-1-5.  Powers  and  duties  of  Attorney  General  under  Code 
Section  32-1-4. 

In  carrying  out  the  duties  imposed  by  Code  Section  32-1-4,  the 
Attorney  General  is  vested,  in  addition  to  and  cumulative  of  the  rights, 
powers,  and  duties  otherwise  appertaining  to  his  office,  with  all  of  the 
rights,  powers,  duties,  privileges,  obligations,  and  immunities  held  by 
or  inuring  to  any  prosecuting  attorney.  (Ga.  L.  1980,  p.  590,  §  2.) 

Cross  references.  —  District  attor¬ 
neys,  T.  15,  C.  18.  Attorney  General,  T.  45, 

C.  15. 

32-1-6.  Effect  of  Code  Sections  32-1-4  and  32-1-5  on  other  laws. 

Nothing  in  Code  Sections  32-1-4  and  32-1-5  shall  limit  any  statutory 
or  common-law  right  of  the  state  to  punish  any  person  or  corporation  for 
the  violation  of  any  provision  of  any  law.  (Ga.  L.  1980,  p.  590,  §  3.) 

32-1-7.  Disbursement  of  fines  and  forfeitures. 

Reserved.  Repealed  by  Ga.  L.  2000,  p.  951,  §  2-1,  effective  July,  1, 
2001. 

Editor’s  notes.  —  Ga.  L.  2000,  p.  951,  fied  by  the  General  Assembly,  provides 
§2-1,  provided  for  the  repeal  of  this  Code  that  the  Act  becomes  fully  effective  July  1, 
section.  Section  13-1  of  that  Act,  not  codi-  2001,  but  authorizes  certain  administra- 
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tive  action  commencing  April  28,  2000,  for 
purposes  of  appointing  certain  officials, 
adopting  rules  and  regulations,  employing 
personnel,  and  preparing  for  and  phasing 
in  full  implementation;  provided,  how¬ 
ever,  that  the  Governor  may  by  executive 
order  extend  the  date  for  full  implemen¬ 
tation  of  the  Act  to  no  later  than  July  1, 


2003.  In  accordance  with  an  executive 
order  issued  June  29,  2001,  by  the  Gover¬ 
nor,  the  repeal  of  this  Code  section  by  Ga. 
L.  2000,  p.  951,  became  fully  effective  July 
1,  2001. 

This  Code  section  was  based  on  Ga.  L. 
1978,  p.  1989,  §  4;  Ga.  L.  1985,  p.  149, 
§  32;  Ga.  L.  1992,  p.  1236,  §  1. 


32-1-8.  Construction  and  maintenance  of  private  roads. 


It  shall  be  unlawful  for  any  official,  officer,  or  employee  of  the 
department,  the  State  Road  and  Tollway  Authority,  the  Georgia  High¬ 
way  Authority,  or  any  similar  authority  or  of  any  county  or  municipality 
to  authorize  the  construction  or  maintenance  of  any  private  road.  (Code 
1933,  §  95A-1102,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2001,  p. 
1251,  §  2-1.) 

Cross  references.  —  Georgia  Highway  and  Tollway  Authority,  §  32-10-60  et  seq. 
Authority,  §  32-10-1  et  seq.  State  Road  Conflicts  of  interest,  §  45-10-20  et  seq. 
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Compensated  work  on  private  erty  with  county  equipment  and  materials 
property  not  prohibited.  —  O.C.G.A.  at  rates  established  in  a  published  sched- 
§  32-1-8  does  not  prohibit  a  county  from  ule.  Woodard  v.  Smith,  254  Ga.  39,  325 
performing  grading  work  on  private  prop-  S.E.2d  377  (1985). 
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Remuneration  does  not  render  ing  this  service  would  not,  given  the  plain 
work  on  private  property  lawful.  —  language  of  the  statute,  make  the  trans- 
Even  for  payment,  a  county  may  not  law-  action  lawful.  1976  Op.  Att’y  Gen.  No. 
fully  scrape  privately-owned  driveways;  U76-24. 
the  county’s  collection  of  a  fee  for  provid- 

32-1-9.  Enforcement  of  title  by  law  enforcement  officers. 


It  shall  be  the  duty  of  all  state  and  local  law  enforcement  officers  to 
enforce  any  provision  of  this  title  which  states  that  any  act  or  omission 
is  unlawful.  (Code  1933,  §  95A-1103,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1.) 

32-1-10.  Penalty. 

(a)  Any  person  who  violates  any  of  the  provisions  of  this  title  for 
which  no  specific  penalty  is  provided,  whether  or  not  such  act  or 
omission  is  expressly  declared  elsewhere  in  this  title  to  be  unlawful,  or 
who  violates  any  of  the  rules  and  regulations  issued  under  authority  of 
and  in  accord  with  the  provisions  of  this  title  shall  be  guilty  of  a 
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misdemeanor;  provided,  however,  that  a  violation  of  Code  Sections 
32-6-26  and  32-6-27  shall  not  be  considered  a  crime. 

(b)  In  addition  to  the  penalty  provided  for  in  subsection  (a)  of  this 
Code  section,  the  department  shall  have  the  right  to  enjoin  any  act  or 
omission  so  punishable  as  a  misdemeanor  or  punished  otherwise  as 
provided  elsewhere  in  this  title.  (Code  1933,  §  95A-1101,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1978,  p.  1989,  §  4.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Promotion  of  safety  and  protection 
of  public  investment.  —  O.C.G.A. 
§§  32-1-10,  32-6-23,  32-6-24,  46-7-61  (now 
repealed)  and  46-7-78  (now  repealed)  are 
intended  to  promote  the  safety  of  the 
traveling  public  and  protect  the  public’s 
investment  in  the  public’s  roads  and  high¬ 
ways.  1981  Op.  Att’y  Gen.  No.  U81-17. 
When  Department  of  Transporta- 

32-1-11.  Construction  of  title. 


tion  officers  may  selectively  stop  ve¬ 
hicles.  —  Department  of  Transportation 
enforcement  officers  may  not  selectively 
stop  vehicles  unless  the  officers  have  an 
articulate  and  reasonable  suspicion  that 
the  operator  is  violating,  or  the  vehicle  is 
in  violation  of,  the  law.  1987  Op.  Att’y 
Gen.  No.  U87-31. 


This  title  shall  be  construed  liberally  to  effectuate  its  purposes.  (Code 
1933,  §  95A-103,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 


Cited  in  National  Adv.  Co.  v.  Depart¬ 
ment  of  Transp.,  149  Ga.  App.  334,  254 
S.E.2d  571  (1979). 
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Article  1 


General  Provisions 


Sec. 

32-2-1. 

32-2-2. 

32-2-3. 

32-2-4. 

32-2-4.1 

32-2-5. 

32-2-6. 

32-2-7. 

32-2-8. 


Composition  of  department. 
Powers  and  duties  of  depart¬ 
ment  generally. 

Development  of  transportation 
plans;  public  hearings;  ap¬ 
proval  of  plans  by  board;  prom¬ 
ulgation  of  rules  and  regula¬ 
tions. 

Information  for  traveling  pub¬ 
lic. 

Gateway  Center. 

Actions  by  or  against  depart¬ 
ment. 

Liability  of  department  for  ac¬ 
tions  against  counties;  proce¬ 
dure  to  institute  actions. 
Compensation  for  employees 
injured  in  line  of  duty. 
Department  to  fly  POW-MIA 
flag  at  interstate  rest  areas. 


Article  2 


State  Transportation  Board 

32-2-20.  Composition  of  board;  qualifi¬ 
cations  of  members;  terms  of 
office;  manner  of  selection  of 
members;  filling  of  vacancies; 
officers;  meetings;  compensa¬ 
tion  of  members. 

32-2-21.  Powers  and  duties  of  board 
generally. 

32-2-22.  Definitions;  responsibilities  of 
director  and  Planning  Divi¬ 
sion;  approval  of  program  and 
plan. 

Article  3 
Officers 

32-2-40.  Selection  of  commissioner  of 
transportation;  term;  vacancy; 
bond;  other  elective  office. 

32-2-41.  Powers,  duties,  and  authority 
of  commissioner;  establish¬ 
ment  of  divisions. 


Sec. 

32-2-41.1.  Progress  report  and  Strategic 
Transportation  Plan. 

32-2-41.2.  Development  of  benchmarks; 

reports;  value  engineering 
studies. 

32-2-42.  Deputy  commissioner  of  trans¬ 
portation;  chief  engineer;  trea¬ 
surer  and  assistant  treasurer. 

32-2-43.  Director  of  planning;  appoint¬ 
ment;  responsibilities. 

Article  4 


Exercise  of  Power  to  Contract 
Generally 


32-2-60. 


32-2-61. 


32-2-62. 


32-2-63. 


32-2-64. 


32-2-65. 

32-2-66. 

32-2-67. 


32-2-68. 

32-2-69. 


32-2-70. 

32-2-71. 


32-2-72. 

32-2-73. 

32-2-74. 


Authority  to  contract;  form  and 
content  of  construction  con¬ 
tracts;  federal-aid  highway 
contracts;  bonds. 

Limitations  on  power  to  con¬ 
tract. 

Approval  by  board  of  advertis¬ 
ing  of  nonnegotiated  construc¬ 
tion  contracts;  factors  to  be 
considered  by  board. 

Authority  of  commissioner  to 
execute  contracts  and  author¬ 
ity  lease  agreements. 

Required  letting  of  contracts  by 
public  bid;  posting  bid  on  de¬ 
partment  website  sufficient. 
Advertising  for  bids. 
Prequalifications  of  contractors 
and  subcontractors. 

Payment  by  bidder  to  cover 
costs. 

Proposal  guaranty  by  bidder. 
Bidding  process  and  award  of 
contract. 

Bonds  of  successful  bidder. 
Failure  of  successful  bidder  to 
sign  contract  or  furnish  bonds. 
Oath  by  successful  bidder. 
Supplemental  and  extension 
agreements. 

Effect  of  federal  laws  on  Code 
Sections  32-2-60  through 
32-2-73;  power  of  department 
to  secure  benefits  of  federal-aid 
program. 
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Sec. 

32-2-75.  Contract  clauses  for  retainage 
of  amounts  constituting  a  per¬ 
centage  of  gross  value  of  com¬ 
pleted  work;  time  of  final  pay¬ 
ment  of  retained  amounts  to 
contractor. 

32-2-76.  Contract  clauses  providing  for 
escrow  agreements;  mandatory 
provisions  of  escrow  agree¬ 
ments. 

32-2-77.  Liability  of  treasurer  of  the  de¬ 
partment  or  other  appropriate 
authority  and  state  to  contrac¬ 
tor  or  surety. 


Sec. 

32-2-78.  Definitions. 

32-2-79.  Reporting  on  congestion  miti¬ 
gation;  letting  of  projects. 

32-2-80.  Evaluation  of  participation  in 
financing  projects;  public  com¬ 
ments;  funding;  no  delegation 
of  eminent  domain;  perfor¬ 
mance  and  payment  security. 

32-2-81.  “Design-build  procedure”  de¬ 
fined;  procedures  for  utiliza¬ 
tion;  receipt  of  letters  of  inter¬ 
est;  limitation  on  contracting; 
summary  projects. 


Cross  references.  —  Georgia  Regional 
Transportation  Authority,  T.  50,  C.  32. 

Editor’s  notes.  —  Ga.  L.  2004,  p.  898, 
§  2,  not  codified  by  the  General  Assembly, 
provides  that:  “The  department  will  form 
a  pilot  program  that  will  provide  a  state 
level  flow  through  point  for  any  available 
federal  funding  or  other  forms  of  financial 
and  development  sources  and  assistance 
for  local,  regional,  and  public-private 
streetcar  projects.  Any  funding  through 


bonds  for  such  pilot  and  grant  program 
shall  be  administered  by  the  State  Road 
and  Tollway  Authority.”  This  provision  for 
a  pilot  program  was  repealed  by  Ga.  L. 
2006,  p.  498,  §  5/SB  150. 

Administrative  rules  and  regula¬ 
tions.  —  Rules  of  general  applicability, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  State 
Department  of  Transportation,  Chapter 
672-1. 


RESEARCH  REFERENCES 


Am.  Jur.  Trials.  —  Actions  Against  of  Construction  Hazards,  72  Am.  Jur.  Tri- 
Road  Contractors  for  Inadequate  Warning  als  215. 

ARTICLE  1 

GENERAL  PROVISIONS 

32-2-1.  Composition  of  department. 

The  Department  of  Transportation  shall  consist  of  the  State  Trans¬ 
portation  Board,  the  commissioner  of  transportation,  the  director  of 
planning,  the  deputy  commissioner  of  transportation,  the  chief  engi¬ 
neer,  the  treasurer  and  the  assistant  treasurer  of  transportation,  and 
such  subordinate  employees  as  may  be  deemed  necessary  by  the 
commissioner  or  the  director  of  planning.  (Ga.  L.  1919,  p.  242,  §  1;  Ga. 
L.  1925,  p.  208,  §  1;  Code  1933,  §  95-1503,  enacted  by  Ga.  L.  1963,  p. 
3,  §  5;  Code  1933,  §  95A-301,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga. 
L.  1994,  p.  591,  §  1;  Ga.  L.  2009,  p.  976,  §  1/SB  200.) 
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32-2-2.  Powers  and  duties  of  department  generally. 

(a)  The  powers  and  duties  of  the  department,  unless  otherwise 
expressly  limited  by  law,  shall  include  but  not  be  limited  to  the 
following: 

(1)  The  department  shall  plan,  designate,  improve,  manage,  con¬ 
trol,  construct,  and  maintain  a  state  highway  system  and  shall  have 
control  of  and  responsibility  for  all  construction,  maintenance,  or  any 
other  work  upon  the  state  highway  system  and  all  other  work  which 
may  be  designated  to  be  done  by  the  department  by  this  title  or  any 
other  law.  However,  on  those  portions  of  the  state  highway  system 
lying  within  the  corporate  limits  of  any  municipality,  the  department 
shall  be  required  to  provide  only  substantial  maintenance  activities 
and  operations,  including  but  not  limited  to  reconstruction  and  major 
resurfacing,  reconstruction  of  bridges,  erection  and  maintenance  of 
official  department  signs,  painting  of  striping  and  pavement  delinea¬ 
tors,  furnishing  of  guardrails  and  bridge  rails,  and  other  major 
maintenance  activities;  and,  furthermore,  the  department  may  by 
contract  authorize  and  require  any  rapid  transit  authority  created  by 
the  General  Assembly  to  plan,  design,  and  construct,  at  no  cost  to  the 
department  and  subject  to  the  department’s  review  and  approval  of 
design  and  construction,  segments  of  the  state  highway  system 
necessary  to  replace  those  portions  of  the  system  which  the  rapid 
transit  authority  and  the  department  agree  must  be  relocated  in 
order  to  avoid  conflicts  between  the  rapid  transit  authority’s  facilities 
and  the  state  highway  system; 

(2)  Except  for  appropriations  to  authorize  the  issuance  of  general 
obligation  debt  for  public  road  work,  or  to  pay  such  debt,  the 
department  shall  be  the  state  agency  to  receive  and  shall  have  control 
and  supervision  of  all  funds  appropriated  for  public  road  work  by  the 
state  and  activities  incident  thereto  from  the  net  proceeds  of  motor 
fuel  tax,  as  provided  in  Article  III,  Section  IX,  Paragraph  VI(b)  of  the 
Constitution  of  Georgia  and  any  other  funds  appropriated  or  provided 
for  by  law  for  such  purposes  or  for  performing  other  functions  of  the 
department.  If  the  General  Assembly  fails  to  appropriate  all  of  the 
net  proceeds  of  the  motor  fuel  tax  to  the  department,  to  the  State  of 
Georgia  General  Obligation  Debt  Sinking  Fund,  and  to  counties  for 
public  road  work  and  activities  incident  thereto,  any  such  unappro¬ 
priated  part  of  such  funds,  exclusive  of  those  proceeds  required  by 
law  to  be  provided  as  grants  to  counties  for  the  construction  and 
maintenance  of  county  roads,  shall  be  made  available  to  the  depart¬ 
ment  by  the  state  treasurer,  notwithstanding  any  provisions  to  the 
contrary  in  Part  1  of  Article  4  of  Chapter  12  of  Title  45,  the  “Budget 
Act”; 

(3)  The  department  shall  provide  for  surveys,  plans,  maps,  speci¬ 
fications,  and  other  things  necessary  in  designating,  supervising, 
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locating,  abandoning,  relocating,  improving,  constructing,  or  main¬ 
taining  the  state  highway  system  or  any  part  thereof,  or  any 
activities  incident  thereto,  or  in  doing  such  other  work  on  public 
roads  as  the  department  may  be  given  responsibility  for  or  control  of 
by  law; 

(4)  The  department  shall  reimburse  the  Department  of  Law  for 
expenses  incurred  when  the  Attorney  General  of  Georgia  assigns  any 
assistant  attorney  general  or  any  deputy  assistant  attorney  general 
to  perform  specific  legal  services  in  connection  with  the  validation  of 
any  bonds  as  authorized  by  Code  Section  45-15-16  or  in  connection 
with  contract  lawsuits  and  the  acquisition  of  rights  of  way  for  any 
project  on  the  state  highway  system  constructed  or  to  be  constructed 
by  the  department  and  when  such  services  are  designated  by  the 
Attorney  General  to  include  specific  items  of  legal  services  involving 
the  trial  or  preparation  for  trial  of  individual  condemnation  cases, 
contract  lawsuits,  and  related  matters  on  such  project  or  projects,  or 
a  group  or  series  of  condemnation  cases,  contract  lawsuits,  and 
related  matters  in  connection  with  a  specific  project  or  projects; 
provided,  however,  that  no  such  reimbursement  shall  be  made  until 
the  Attorney  General  has  submitted  a  statement  of  the  expenses  of 
such  legal  services  to  the  department,  which  statement  shall  include 
the  name  of  the  assistant  attorney  general  performing  such  services, 
the  items  of  legal  services  performed  and  the  cost  thereof,  and, 
further,  that  no  reimbursement  shall  be  made  for  the  expenses  of 
legal  services  for  contract  lawsuits  unless  such  services  had  the 
advance  approval  of  the  commissioner; 

(5)  The  department  shall  have  the  authority  to  negotiate,  let,  and 
enter  into  contracts  with  the  Georgia  Highway  Authority,  the  State 
Road  and  Tollway  Authority,  any  person,  any  state  agency,  or  any 
county  or  municipality  of  the  state  for  the  construction  or  mainte¬ 
nance  of  any  public  road  or  any  other  mode  of  transportation  or  for 
the  benefit  of  or  pertaining  to  the  department  or  its  employees  in  such 
manner  and  subject  to  such  express  limitations  as  may  be  provided 
by  law; 

(6)  The  department  shall  have  the  authority  to  negotiate  and  enter 
into  reciprocal  agreements  and  contracts  with  other  states  or  agen¬ 
cies  or  subdivisions  thereof  concerning  public  roads  and  other  modes 
of  transportation  and  activities  incident  thereto; 

(7)  The  department  and  the  State  Road  and  Tollway  Authority 
shall  be  the  proper  agencies  of  the  state  to  discharge  all  duties 
imposed  on  the  state  by  any  act  of  Congress  allotting  federal  funds  to 
be  expended  for  public  road  and  other  transportation  purposes  in  this 
state.  The  department  shall  have  the  authority  to  accept  and  use 
federal  funds;  to  enter  into  any  contracts  or  agreements  with  the 
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United  States  or  its  agencies  or  subdivisions  relating  to  the  planning, 
financing,  construction,  improvement,  operation,  and  maintenance  of 
any  public  road  or  other  mode  or  system  of  transportation;  and  to  do 
all  things  necessary,  proper,  or  expedient  to  achieve  compliance  with 
the  provisions  and  requirements  of  all  applicable  federal-aid  acts  and 
programs.  Nothing  in  this  title  is  intended  to  conflict  with  any  federal 
law;  and,  in  case  of  such  conflict,  such  portion  as  may  be  in  conflict 
with  such  federal  law  is  declared  of  no  effect  to  the  extent  of  the 
conflict; 

(8)  The  department  shall  have  the  authority  to  exercise  the  right 
and  power  of  eminent  domain  and  to  purchase,  exchange,  sell,  lease, 
or  otherwise  acquire  or  dispose  of  any  property  or  any  rights  or 
interests  therein  for  public  road  and  other  transportation  purposes  or 
for  any  activities  incident  thereto,  subject  to  such  express  limitations 
as  are  provided  by  law; 

(9)  The  department  and  its  authorized  agents  and  employees  shall 
have  the  authority  to  enter  upon  any  lands  in  the  state  for  the 
purpose  of  making  such  surveys,  soundings,  drillings,  and  examina¬ 
tions  as  the  department  may  deem  necessary  or  desirable  to  accom¬ 
plish  the  purposes  of  this  title;  and  such  entry  shall  not  be  deemed  a 
trespass,  nor  shall  it  be  deemed  an  entry  which  would  constitute  a 
taking  in  a  condemnation  proceeding,  provided  that  reasonable 
notice  is  given  the  owner  or  occupant  of  the  property  to  be  entered 
and  that  such  entry  shall  be  done  in  a  reasonable  manner  with  as 
little  inconvenience  as  possible  to  the  owner  or  occupant  of  the 
property; 

(10)  In  locating,  relocating,  constructing,  improving,  or  maintain¬ 
ing  any  road  on  the  state  highway  system,  the  department  shall  have 
the  authority  to  control  or  limit  access  thereto,  including  the  author¬ 
ity  to  close  off  or  regulate  access  from  any  part  of  any  public  road  on 
a  county  road  system  or  municipal  street  system  to  the  extent 
necessary  in  the  public  interest; 

(11)  The  department  shall  have  the  authority  to  construct  and  to 
perform  substantial  maintenance  of  public  roads  within  the  bound¬ 
aries  of  state  parks  and  on  main  access  roads  leading  into  such  parks; 

(12) (A)  The  department  shall  have  the  authority  to  formulate, 
promulgate,  and  enforce  rules  and  regulations  setting  minimum 
safety  standards  for  bridges  on  federal-aid  public  roads  and  to 
inspect  and  close  any  bridge  on  any  such  public  road  which  does  not 
comply  with  the  minimum  standards  set  by  the  department  and 
which  the  department  determines  is  unsafe  for  public  travel.  No 
new  bridge  shall  be  constructed  on  any  such  public  road  without 
there  first  having  been  obtained  a  permit  for  its  construction  from 
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the  department,  such  permit  to  be  issued  only  where  the  proposed 
bridge  will  meet  the  minimum  standards  set  by  the  department. 

(B)  The  department  may  inspect  and  determine  the  maximum 
load,  weight,  and  other  vehicular  dimensions  which  can  be  safely 
transported  over  each  bridge  on  the  state  highway  system  and  may 
post  on  each  such  bridge  a  legible  notice  showing  such  maximum 
safe  limits.  It  shall  be  unlawful  for  any  person  to  haul,  drive,  or 
bring  onto  any  bridge  any  vehicle,  load,  or  weight  which  in  any 
manner  exceeds  the  maximum  limits  so  ascertained  and  posted  on 
such  bridge; 

(13)  The  department  shall  have  the  authority  to  establish,  main¬ 
tain,  and  operate  ferries  as  part  of  a  public  road  and  to  authorize  and 
issue  permits  for  any  state  agency,  any  county  or  municipality,  or  any 
private  person  to  establish,  maintain,  and  operate  ferries  as  part  of  a 
public  road  whenever,  in  the  discretion  of  the  department,  such 
ferries  are  reasonably  necessary  and  in  the  best  interest  of  the  public. 
All  such  ferries  shall  be  operated  subject  to  such  rules  and  regula¬ 
tions  as  the  department  may  adopt  to  protect  the  public  interest,  and 
the  authorization  of  any  such  ferry  may  be  revoked  whenever,  in  the 
discretion  of  the  department,  its  continued  operation  is  no  longer 
necessary  or  in  the  best  interest  of  the  public; 

(14)  The  department  shall  have  those  duties  and  powers  in  regard 
to  programs  relating  to  the  Metropolitan  Atlanta  Rapid  Transit 
Authority  established  by  subsection  (i)  of  Section  8  of  an  Act  approved 
March  10,  1965  (Ga.  L.  1965,  p.  2243),  particularly  as  amended  by 
Section  5  of  an  Act  approved  March  16,  1971  (Ga.  L.  1971,  p.  2092); 

(15)  Reserved; 

(16)  Reserved; 

(17) (A)  Subject  to  general  appropriations  for  such  purposes,  the 
department  is  authorized  to  plan  for  and  establish  a  long-term 
policy  in  regard  to  the  establishment,  development,  and  mainte¬ 
nance  of  aviation  and  aviation  facilities  in  the  state;  to  promote  and 
encourage  the  use  of  aviation  facilities  of  the  state  for  air  commerce 
in  the  state,  between  the  state  and  other  states,  and  between  the 
state  and  foreign  countries;  to  cooperate  with,  counsel,  and  advise 
political  subdivisions  of  the  state  and  other  departments,  boards, 
bureaus,  commissions,  agencies,  or  establishments,  whether  fed¬ 
eral,  state,  local,  public,  or  private,  for  the  purpose  of  promoting 
and  obtaining  coordination  in  the  planning  for  and  in  the  estab¬ 
lishment,  development,  construction,  maintenance,  and  protection 
of  a  system  of  air  routes,  airports,  landing  fields,  and  other  aviation 
facilities  in  the  state. 

(B)  Subject  to  general  appropriations  for  such  purposes,  the 
department  is  authorized  to  construct  or  to  contract  with  any  state 
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agency,  political  subdivision,  authority,  or  person  for  the  construc¬ 
tion  of  airports  and  of  facilities  and  appurtenances  incident  to  their 
operation.  The  authority  and  limitations  of  Article  4  of  this  chapter 
pertaining  to  department  contracts  and  subcontracts  for  construc¬ 
tion  of  public  roads  shall  likewise  apply  to  such  airport  construc¬ 
tion  contracts;  provided,  however,  that  such  a  contract  when 
negotiated  with  a  political  subdivision  shall  not  be  subject  to  the 
limitation  of  subparagraph  (d)(1)(A)  of  Code  Section  32-2-61  per¬ 
taining  to  the  average  bid  price  for  the  60  day  period  preceding  the 
making  of  the  contract.  Article  1  of  Chapter  3  and  Chapter  7  of  this 
title  shall  apply  to  the  acquisition  or  disposition  of  land  or  interests 
therein  for  such  airport  construction. 

(C)  Subject  to  general  appropriations  for  such  purposes,  the 
department  is  authorized  to  establish  air  markers  at  appropriate 
locations  throughout  the  state  to  facilitate  air  navigation  within 
the  state.  Said  markers  shall  consist  of  painting  on  appropriately 
located  roofs  of  buildings  the  names  of  towns  or  cities  within  which 
such  buildings  are  located,  such  names  to  be  painted  in  sufficient 
size  to  be  legible  under  good  visibility  conditions  from  a  height  of  at 
least  3,000  feet.  The  department  is  authorized  to  obtain  roof 
releases  from  the  owners  of  buildings  upon  which  air  markers  are 
to  be  painted  or  otherwise  to  obtain  permission  from  such  owners  to 
use  such  roofs  for  such  purposes  and  to  pay  the  owners  reasonable 
and  nominal  rentals  therefor  if  such  payment  is  necessary  in  order 
to  obtain  the  appropriate  permission  for  the  use  of  such  roofs  for 
such  purposes. 

(D)  Subject  to  general  appropriations  for  such  purposes,  the 
department  is  authorized  to  maintain  or  to  control  for  the  mainte¬ 
nance  of  department  owned  or  department  leased  airports,  their 
facilities,  and  appurtenances  incident  to  their  operation.  The 
authority  and  limitations  of  Article  4  of  this  chapter  pertaining  to 
contracts  and  subcontracts  for  maintenance  of  public  roads  shall 
likewise  apply  to  such  contracts  for  the  maintenance  of  such 
department  owned  or  department  leased  airports,  provided  that 
such  a  contract  when  negotiated  with  a  political  subdivision  shall 
not  be  subject  to  the  limitation  of  subparagraph  (d)(1)(A)  of  Code 
Section  32-2-61  pertaining  to  the  average  bid  price  for  the  60  day 
period  preceding  the  making  of  the  contract; 

(18)(A)  Subject  to  general  appropriations  and  any  provisions  of 
Chapter  5  of  this  title  to  the  contrary  notwithstanding,  the  depart¬ 
ment  is  authorized  within  the  limitations  provided  in  subpara¬ 
graph  (B)  of  this  paragraph  to  provide  to  municipalities,  counties, 
authorities,  and  state  agencies  financial  support  by  contract  for 
clearing,  dredging,  or  maintaining  free  from  obstructions  and  for 
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the  widening,  deepening,  and  improvement  of  the  ports,  seaports, 
or  harbors  of  this  state. 

(B) (i)  Municipalities,  counties,  authorities,  or  state  agencies 
may,  by  formal  resolution,  apply  to  the  department  for  financial 
assistance  provided  by  this  paragraph. 

(ii)  The  department  shall  review  the  proposal  and,  if  satisfied 
that  the  proposal  is  in  accordance  with  the  purposes  of  this 
paragraph,  may  enter  into  a  contract  for  expenditure  of  funds. 

(iii)  The  time  of  payment  and  any  conditions  concerning  such 
funds  shall  be  set  forth  in  the  contract. 

(C)  In  addition  to  subparagraph  (A)  of  this  paragraph  and 
subject  to  general  appropriations  for  such  purposes,  the  depart¬ 
ment  with  its  own  forces  or  by  contract  may  clear,  dredge,  or 
maintain  free  from  obstruction  and  may  widen,  deepen,  and 
improve  the  ports,  seaports,  or  harbors  of  this  state;  and 

(19)  Code  Sections  32-3-1  and  32-6-115  notwithstanding,  the  de¬ 
partment  may  by  contract  grant  to  any  rapid  transit  authority 
created  by  the  General  Assembly,  under  such  terms  and  conditions  as 
the  department  may  deem  appropriate,  the  right  to  occupy  or 
traverse  a  portion  of  the  right  of  way  of  any  road  on  the  state  highway 
system  by  or  with  its  mass  transportation  facilities.  Furthermore,  the 
department  may  by  contract  lease  to  the  rapid  transit  authority, 
under  such  terms  and  conditions  as  the  department  may  deem 
appropriate,  the  right  to  occupy,  operate,  maintain,  or  traverse  by  or 
with  its  mass  transportation  facilities  any  parking  facility  con¬ 
structed  by  the  department.  Notwithstanding  Code  Section  48-2-17, 
all  net  revenue  derived  from  the  lease  shall  be  utilized  by  the 
department  to  offset  the  cost  of  constructing  any  parking  facility. 
Regardless  of  any  financial  expenditures  by  the  rapid  transit  author¬ 
ity,  no  right  of  use  or  lease  granted  under  this  paragraph  shall  merge 
into  or  become  a  property  interest  of  the  rapid  transit  authority.  Upon 
the  transfer  of  the  title  of  the  mass  transportation  facilities  to  private 
ownership  or  upon  the  operation  of  the  rapid  transportation  facilities 
for  the  financial  gain  of  private  persons,  such  rights  granted  by  the 
department  shall  automatically  terminate  and  all  rapid  transporta¬ 
tion  facilities  shall  be  removed  from  the  rights  of  way  of  the  state 
highway  system. 

(b)  In  addition  to  the  powers  specifically  delegated  to  it  in  this  title, 
the  department  shall  have  the  authority  to  perform  all  acts  which  are 
necessary,  proper,  or  incidental  to  the  efficient  operation  and  develop¬ 
ment  of  the  department  and  of  the  state  highway  system  and  of  other 
modes  and  systems  of  transportation;  and  this  title  shall  be  liberally 
construed  to  that  end.  Any  power  vested  by  law  in  the  department  but 
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not  implemented  by  specific  provisions  for  the  exercise  thereof  may  be 
executed  and  carried  out  by  the  department  in  a  reasonable  manner 
pursuant  to  such  rules,  regulations,  and  procedures  as  the  department 
may  adopt  and  subject  to  such  limitations  as  may  be  provided  by  law. 
(Ga.  L.  1919,  p.  242,  art.  3,  §§  3,  5;  Ga.  L.  1919,  p.  242,  art.  4,  §§  1-3; 
Ga.  L.  1919,  p.  242,  art.  6,  §  3;  Ga.  L.  1922,  p.  176,  §  1;  Ga.  L.  1929,  p. 
260,  §  2;  Code  1933,  §§  95-1502,  95-1504,  95-1701,  95-1702,  95-1703, 
95-1710,  95-1715,  95-1724;  Code  1933,  §§  95A-302,  95A-303,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §§  6-9;  Ga.  L.  1975,  p. 
98,  §§  1,  2;  Ga.  L.  1976,  p.  416,  §  1;  Ga.  L.  1976,  p.  775,  §  2;  Ga.  L. 
1979,  p.  973,  §§  2,  3;  Ga.  L.  1980,  p.  773,  §  1;  Ga.  L.  1982,  p.  3,  §  32; 
Ga.  L.  1983,  p.  3,  §  56;  Ga.  L.  1986,  p.  10,  §  32;  Ga.  L.  1991,  p.  1355, 
§  1;  Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2000,  p.  951,  §  2-2;  Ga.  L.  2001, 
p.  1251,  §  1-1;  Ga.  L.  2009,  p.  848,  §  2/SB  85;  Ga.  L.  2010,  p.  863, 
§  3/SB  296.) 


The  2010  amendment,  effective  July 
1,  2010,  substituted  “state  treasurer”  for 
“director  of  the  Office  of  Treasury  and 
Fiscal  Services”  near  the  end  of  paragraph 
(a)(2). 

Cross  references.  —  Aviation  author¬ 
ity,  T.  6,  C.  5.  Further  provisions  regard¬ 
ing  powers  and  duties  of  department  as 
regards  aviation,  §§  6-1-1,  6-1-2.  Powers 
and  duties  of  department  with  regard  to 
construction  of  bicycle  trails  and  bike¬ 
ways,  §  12-3-115.  Erosion  and  sediment 
control  plan  prepared,  §  12-7-7.1.  Motor 
fuel  and  road  taxes,  T.  48,  C.  9.  Powers 
and  duties  of  department  regarding  wel¬ 
come  centers  on  federal  highways,  and 
installation  and  operation  of  vending  ma¬ 
chines  at  such  centers,  §  50-7-12  et  seq. 
Powers  and  duties  of  department  with 
regard  to  intracoastal  waterway,  T.  52,  C. 
3. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1985,  periods 
were  substituted  for  semicolons  at  the  end 


of  subparagraphs  (a)(12)(A),  (a)(16)(B), 
(a)(16)(C),  (a)(17)(A)-(a)(17)(C),  (a)(18)(A) 
and  subdivisions 

(a)(18)(B)(i)-(a)(18)(B)(iii);  and  “subpara¬ 
graph  (d)(1)(A)”  was  substituted  for  “sub- 
paragraph  (A)  of  paragraph  (1)  of  subsec¬ 
tion  (a)”  in  subparagraphs  (a)(17)(B)  and 
(a)(17)(D). 

Pursuant  to  Code  Section  28-9-5,  in 

1986,  “and”  was  added  at  the  end  of  sub- 
paragraph  (a)(18)(C). 

Pursuant  to  Code  Section  28-9-5,  in 

1987,  “property”  was  substituted  for 
“porperty”  in  paragraph  (a)(9)  and,  in  sub- 
paragraph  (a)(17)(A),  “and  aviation”  was 
added  following  the  first  “aviation”  and 
“and  aviation”  was  deleted  following  the 
second  “aviation”. 

Pursuant  to  Code  Section  28-9-5,  in 
1994,  in  subsection  (a),  “contract  law¬ 
suits,”  was  substituted  for  “contract  law¬ 
suits”  near  the  middle  of  paragraph  (a)(4) 
and  “or  private,”  was  substituted  for  “or 
private”  near  the  end  of  subparagraph 
(a)(17)(A). 


JUDICIAL  DECISIONS 

Analysis 

General  Consideration 
Authority  of  Department 
Bridges 

1.  Liability  of  County 

2.  Liability  of  Individual  Owners 
Ferries 
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General  Consideration 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1863,  §  672;  for¬ 
mer  Code  1873,  §  671;  former  Code  1882, 
§§  684,  690;  former  Civil  Code  1895, 
§§  616,  622;  former  Civil  Code  1910, 
§  748;  and  former  Code  1933,  §§  95-302, 
95-1504,  95-1701,  95-1715  and  95-1724, 
which  were  subsequently  repealed  but 
were  succeeded  by  provisions  in  this  Code 
section,  are  included  in  the  annotations 
for  this  Code  section. 

Georgia  DOT  is  an  arm  of  the  state 
and  thus  may  have  immunity  under  the 
Eleventh  Amendment  because  any  recov¬ 
ery  would  have  been  paid  out  of  state 
funds  and  the  fact  that  Georgia  DOT  can 
allocate  the  DOT’s  funds  in  DOT’s  own 
discretion  and  without  intervention  by  the 
state  legislature  does  not  change  the  fact 
that  these  funds  are  state  funds.  Robinson 
v.  Georgia  DOT,  966  F.2d  637  (11th  Cir.), 
cert,  denied,  506  U.S.  1022, 113  S.  Ct.  660, 
121  L.  Ed.  2d  586  (1992). 

Under  O.C.G.A.  §  32-2-2,  the  legisla¬ 
ture  has  delegated  to  DOT  the  authority 
to  exercise  the  right  and  power  of  eminent 
domain  for  public  road  and  transportation 
purposes.  It  follows  that  DOT  is  an  “arm 
of  the  State”  for  eminent  domain  pur¬ 
poses,  and  the  trial  court  correctly  held 
that  an  action  brought  against  DOT  under 
42  U.S.C.  §  1983  could  not  be  maintained 
for  losses  occasioned  by  pre-condemnation 
publicity.  Thompson  v.  DOT,  209  Ga.  App. 
353,  433  S.E.2d  623  (1993). 

Georgia  DOT  has  immunity  under 
the  Eleventh  Amendment.  —  Georgia 
DOT,  which  may  receive  immunity  under 
the  eleventh  amendment,  did  not  waive 
the  DOT’s  immunity  when  plaintiffs 
sought  relief  for  inverse  condemnation  of 
property  that  was  an  ancestral  cemetery 
because  DOT  had  consented  to  suit  in 
state  court;  the  Georgia  Constitution  ex¬ 
pressly  reserves  the  state’s  immunity  in 
federal  court  and  a  waiver  in  state  court 
does  not  constitute  a  waiver  in  federal 
court.  Robinson  v.  Georgia  DOT,  966  F.2d 
637  (11th  Cir.),  cert,  denied,  506  U.S. 
1022,  113  S.  Ct.  660,  121  L.  Ed.  2d  586 
(1992). 

Negligent  design.  —  Contractors  were 
not  liable  for  the  negligent  design  of  a 


ramp  as  the  Georgia  Department  of 
Transportation  (DOT)  had  responsibility 
for  the  design  of  the  ramp,  notwithstand¬ 
ing  the  fact  that  DOT  gave  the  contractors 
no  drawings,  that  the  contractors  made 
suggestions  for  changes  to  the  ramp,  and 
that  the  contractors  implemented  the 
DOT’s  design;  there  was  no  evidence  that 
the  DOT  relinquished  control  of  the  de¬ 
sign  to  the  contractors  or  that  the  contract 
specified  that  the  design  of  the  ramp  was 
the  contractors’  responsibility.  Fraker  v. 
C.W.  Matthews  Contr.  Co.,  272  Ga.  App. 
807,  614  S.E.2d  94  (2005),  aff’d,  2007  U.S. 
App.  LEXIS  28793  (11th  Cir.  2007). 

Standard  of  care.  —  Court  of  appeals 
declined  to  impose  a  higher  standard  of 
care  on  the  Georgia  Department  of  Trans¬ 
portation  (DOT)  in  a  co-executors’  wrong¬ 
ful  death  actions  alleging  that  the  DOT 
was  negligent  in  failing  to  inspect  a  tree 
and  in  failing  to  remove  the  tree  before  the 
tree  fell  on  their  parents’  car  because  the 
waiver  of  sovereign  immunity  found  in  the 
Georgia  Tort  Claims  Act,  O.C.G.A. 
§  50-21-23(a),  provided  that  the  state 
would  be  liable  for  torts  in  the  same 
manner  as  a  private  individual  or  entity 
would  be  liable  under  like  circumstances. 
Ga.  DOT  v.  Smith,  No.  A11A1579;  No. 
A11A1580;  No.  A11A2017,  2012  Ga.  App. 
LEXIS  205  (Feb.  29,  2012). 

Cited  in  Hall  County  Historical  Soc’y, 
Inc.  v.  Georgia  DOT,  447  F.  Supp.  741 
(N.D.  Ga.  1978);  Hendrix  v.  Department  of 
Transp.,  188  Ga.  App.  429,  373  S.E.2d  264 
(1988);  DOT  v.  Carr,  254  Ga.  App.  781,  564 
S.E.2d  14  (2002);  Hubbard  v.  DOT,  256 
Ga.  App.  342,  568  S.E.2d  559  (2002); 
Campbell  v.  State  Rd.  &  Tollway  Auth., 
276  Ga.  714,  583  S.E.2d  32  (2003). 

Authority  of  Department 

Enforcement  authority  granted  by 
O.C.G.A.  §  32-2-2  is  neither  overbroad 
nor  an  illegal  delegation  of  legislative 
functions.  DOT  v.  Del-Cook  Timber  Co., 
248  Ga.  734,  285  S.E.2d  913  (1982). 

Delegation  to  contractor  permitted. 
—  Nothing  in  O.C.G.A.  §  32-l-3(24)(  J)  or 
O.C.G.A.  §  32-2-2(a)(3)  prevents  the 
Georgia  Department  of  Transportation 
from  delegating  the  responsibility  for  de¬ 
signing  and  implementing  a  traffic  control 
plan  to  a  private  contractor.  Comanche 
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Constr.,  Inc.  v.  DOT,  272  Ga.  App.  766,  613 
S.E.2d  158  (2005). 

Department’s  duties  in  connection 
with  state  highway  system.  —  When 
the  charge  in  question  does  in  fact  state 
that  the  Department  of  Transportation 
has  “general  responsibility  to  design, 
manage  and  improve  the  state  highway 
system,”  it  seems  to  capture  the  essence  of 
the  sections  the  defendant  relies  upon, 
which  are  in  fact  very  broad,  general  de¬ 
scriptions  of  the  duties  of  the  DOT.  The 
additional  material  used  by  the  court  is 
drawn  from  the  more  specific  statutory 
description  of  the  respective  duties  of  the 
DOT  and  municipalities.  Thus,  O.C.G.A. 
§  32-2-2  does  indeed  mention  the  general 
duty  of  the  DOT  to  “designate,  improve, 
manage,  control,  construct,  and  main¬ 
tain.”  Banks  v.  City  of  Brunswick,  529  F. 
Supp.  695  (S.D.  Ga.  1981),  aff’d,  667  F.2d 
97  (11th  Cir.  1982). 

Authority  to  maintain  state-aid 
highways.  —  Court  of  equity  will  not 
interfere  with  the  discretionary  action  of 
the  State  Highway  Department  (now  De¬ 
partment  of  Transportation)  in  locating, 
grading,  or  improving  a  state-aid  high¬ 
way,  within  the  area  of  their  legally  des¬ 
ignated  powers,  unless  such  action  is  ar¬ 
bitrary  and  amounts  to  an  abuse  of  the 
court’s  discretion.  State  Hwy.  Dep’t  v. 
Strickland,  213  Ga.  785,  102  S.E.2d  3 
(1958). 

There  is  no  general  duty  imposed 
on  the  counties  to  maintain  state  high¬ 
ways.  Christian  v.  Monroe  County,  203 
Ga.  App.  342,  417  S.E.2d  37  (1992);  Hardy 
v.  Candler  County,  214  Ga.  App.  627,  448 
S.E.2d  487  (1994). 

Authority  to  take  property  to  relo¬ 
cate  gas  line.  —  State  Highway  Depart¬ 
ment  (now  Department  of  Transportation) 
was  authorized  to  take  property  for  the 
relocation  of  the  gas  company’s  interstate 
gas  line  since  it  was  in  the  interest  of 
safety  and  prevented  inconvenience  to  the 
public  using  the  gas  line  and  since  the 
acquisition  was  in  furtherance  of  and  rea¬ 
sonably  for  a  public  state  highway  use. 
Benton  v.  State  Hwy.  Dep’t,  111  Ga.  App. 
861,  143  S.E.2d  396  (1965)  (decided  under 
former  Code  1933,  §§  95-1701,  95-1715, 
and  95-1724). 

Authority  to  construct  public  high¬ 


way  through  municipalities  or  cities. 

—  State  Highway  Department  (now  De¬ 
partment  of  Transportation)  may  con¬ 
struct  public  highways  through  munici¬ 
palities  or  cities  of  this  state  without  their 
consent.  City  of  Carrollton  v.  Walker,  215 
Ga.  505,  111  S.E.2d  79  (1959)  (decided 
under  former  Code  1933,  §  95-1504). 

Extending  roads  through  towns 
without  consent.  —  State  Highway 
Board  (now  State  Transportation  Board), 
on  the  board’s  own  initiative  or  acting 
through  a  county,  has  the  legal  right  to 
extend  and  improve  a  state-aid  road 
through  the  streets  of  a  municipality 
without  the  consent  of  the  municipality 
and  even  against  the  municipality’s  will. 
Perkerson  v.  Mayor  of  Greenville,  51  Ga. 
App.  240,  180  S.E.  22  (1935)  (decided 
under  former  Code  1933,  §  95-1504). 

General  regulatory  power  to  ap¬ 
prove  erection  of  traffic  signals.  — 
When  the  additional  portion  of  the  charge 
objected  to  here  similarly  drew  from  spe¬ 
cific  applicable  statutory  language,  the 
court  properly  noted  the  general  regula¬ 
tory  power  of  the  Department  of  Transpor¬ 
tation  to  approve  the  erection  of  traffic 
signals.  Banks  v.  City  of  Brunswick,  529  F. 
Supp.  695  (S.D.  Ga.  1981),  aff’d,  667  F.2d 
97  (11th  Cir.  1982). 

Department  lacks  exclusive  re¬ 
sponsibility  for  all  aspects  of  highway 
system.  —  O.C.G.A.  §  32-2-2(a)(l)  does 
not  place  exclusive  responsibility  for  all 
aspects  of  the  state  highway  system  in  the 
Department  of  Transportation.  City  of 
Fairburn  v.  Cook,  188  Ga.  App.  58,  372 
S.E. 2d  245,  cert,  denied,  188  Ga.  App.  911, 
372  S.E. 2d  245  (1988). 

Maintenance  of  highways  within 
city  limits.  —  When  the  Department  of 
Transportation  fails  to  maintain  those 
portions  of  the  state  highway  system  lying 
within  a  municipality’s  corporate  limits  as 
required  by  law  and  when  the  municipal¬ 
ity  agreed  to  perform  the  necessary  main¬ 
tenance,  a  municipality  can  be  held  liable 
for  such  failure  under  O.C.G.A. 
§  32-4-93(b).  City  of  Fairburn  v.  Cook,  188 
Ga.  App.  58,  372  S.E. 2d  245,  cert,  denied, 
188  Ga.  App.  911,  372  S.E.2d  245  (1988). 

Authority  to  remove  obstructions. 
—  Management  and  control  of  the  right  of 
way  of  the  state’s  system  of  roads  is  vested 
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Authority  of  Department  (Cont’d) 

in  the  Department  of  Transportation  and 
the  department  can  require  the  removal  of 
any  obstruction  placed  thereon  without 
express  permission.  Crider  v.  Kelley,  232 
Ga.  616,  208  S.E.2d  444  (1974). 

No  authority  to  maintain  over¬ 
grown  area  bordering  intersection.  — 
In  a  wrongful  death  action,  the  trial  court 
did  not  err  in  finding  the  Georgia  Depart¬ 
ment  of  Transportation  immune  from  suit 
from  liability  to  the  decedent’s  estate  and 
survivors  for  failing  to  maintain  an  over¬ 
grown  area  of  shrubbery  that  bordered  an 
intersection,  as  neither  O.C.G.A. 

§  32-2-2,  when  read  in  concert  with 
O.C.G.A.  §  32-4-93,  nor  O.C.G.A. 

§  50-21-24(8)  imposed  liability  on  the  De¬ 
partment;  hence,  maintenance  of  the  area 
did  not  constitute  a  “substantial”  or  “other 
major”  maintenance  activity.  Welch  v.  Ga. 
DOT,  283  Ga.  App.  903,  642  S.E.2d  913 
(2007). 

Condemnation  of  public  property. 

—  O.C.G.A.  §  32-2-2(b)  does  not  consti¬ 
tute  specific  authority  to  Department  of 
Transportation  to  condemn  public  prop¬ 
erty.  DOT  v.  City  of  Atlanta,  255  Ga.  124, 
337  S.E.2d  327  (1985). 

Bridges 

1.  Liability  of  County 

Duties  of  county  authorities  in 
maintaining  and  repairing  bridges.  — 

County  authorities  are  not  insurers  of  the 
safety  of  county  bridges,  but  must  only 
exercise  ordinary  care  in  maintaining  and 
repairing  the  bridges.  Warren  County  v. 
Battle,  48  Ga.  App.  240,  172  S.E.  673 
(1934)  (decided  under  former  Civil  Code 
1910,  §  748). 

Definition  of  “bridge”  includes  ap¬ 
proaches.  —  While  the  word  “bridge,”  as 
used  in  former  Civil  Code  1910,  §  748  did 
not  include  the  public  road  leading 
thereto,  or  a  drain  or  opening  thereunder, 
the  statute  did  include  “all  the  appurte¬ 
nances  necessary  to  its  proper  use,  and 
embraces  its  abutments  and  approaches 
and  that  which  is  necessary  as  an  ap¬ 
proach,  to  connect  the  bridge  with  the 
highway,  is  an  essential  part  of  the  bridge 
itself.”  Warren  County  v.  Battle,  48  Ga. 


App.  240,  172  S.E.  673  (1934)  (decided 
under  former  Civil  Code  1910,  §  748). 

In  an  action  against  a  county  for  dam¬ 
ages  from  the  falling  of  truck  through  an 
opening  where  a  public  bridge  had  been 
into  a  ravine  below,  the  petition  was  not 
subject  to  demurrer  (now  motion  to  dis¬ 
miss),  and  the  verdict  for  the  plaintiff  was 
not  contrary  to  law  or  without  evidence  to 
support  the  verdict,  under  the  defendant’s 
contention  that  the  injury  was  not  caused 
by  reason  of  a  “defective  bridge”  within 
the  meaning  of  the  statute,  but  from  the 
entire  removal  of  the  bridge,  for  which  the 
county  was  not  liable,  since  the  petition 
and  the  evidence  showed  that  at  the  time 
of  the  injury  at  least  a  part  of  the  bridge, 
i.e.,  the  sills  constituting  a  portion  of  its 
“approaches,”  still  remained,  and  the  rest 
of  the  bridge  was  then  being  repaired. 
Warren  County  v.  Battle,  48  Ga.  App.  240, 
172  S.E.  673  (1934)  (decided  under  former 
Civil  Code  1910,  §  748). 

2.  Liability  of  Individual  Owners 

Standard  of  care  required  for  pri¬ 
vate  toll  bridges.  —  Owner  of  a  bridge 
franchise  is  bound  to  exercise  only  such 
care  and  diligence  in  the  construction  of  a 
bridge  and  keeping  the  bridge  in  proper 
order  which  every  prudent  man  would 
exert  in  relation  to  the  same  property  in 
view  of  the  object  and  purpose  for  which 
the  bridge  was  erected  and  used  by  the 
prudent  man.  Tift  v.  Towns,  53  Ga.  47 
(1874)  (decided  under  former  Code  1873, 
§  671). 

Nonliability  during  repairs.  — 

While  the  proprietor  of  a  toll  bridge  is 
having  the  bridge  repaired,  in  accordance 
with  the  proprietor’s  duty,  the  floor  being 
taken  up  and  no  toll  charged,  the  propri¬ 
etor’s  role  as  a  proprietor  of  a  toll  bridge  is 
discontinued;  and  the  proprietor  is  not 
liable  under  this  section  to  one  injured  by 
reason  of  the  condition  of  the  bridge.  Tift 
v.  Jones,  52  Ga.  538  (1874)  (decided  under 
former  Code  1873,  §  671). 

Private  toll  bridge  without  permit 
prohibited.  —  This  section  did  not  con¬ 
template  a  case  where  a  public  road 
crossed  a  bridge,  and  where  a  few  people 
obtained  possession  by  a  transfer  of  a 
mechanic’s  lien  and  proceeded  to  charge  a 
toll  without  authority  granted  to  the  peo- 
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pie  from  some  proper  source.  Whelchel  v. 
State  ex  rel.  Wiley,  76  Ga.  644  (1886) 
(decided  under  former  Code  1882,  §  684). 

Ferries 

Liability  for  ferry  kept  for  own  use. 

—  One  who  keeps  a  ferry  for  one’s  own  use 
is  not  liable  except  for  gross  neglect  unless 
one  is  in  the  habit  of  charging  a  toll.  Self  v. 
Dunn  &  Brown,  42  Ga.  528,  5  Am.  R.  544 
(1871)  (decided  under  former  Code  1863, 
§  672). 

When  ferry  loses  private  character. 

—  While  the  owner  of  a  private  ferry  may 
lawfully  charge  and  collect  a  toll  from 
persons  incidentally  crossing  thereat, 
should  the  owner  maintain  the  ferry  for 
use  by  the  public  at  large  or  seek  public 
patronage,  or  pursue  the  business  of  keep¬ 
ing  up  the  ferry  for  the  public,  the  ferry 
loses  the  ferry’s  character  as  a  private 
ferry.  Hudspeth  v.  Hall,  111  Ga.  510,  36 
S.E.  770  (1900)  (decided  under  former 
Code  1895,  §  616). 

Suits  against  public  ferry  operators 
for  loss  of  property.  —  Since  public 


ferry  operators  are  common  carriers,  no 
allegation  of  negligence  was  necessary  in 
suits  brought  to  recover  damages  for  loss 
of  property  accepted  for  shipment.  Deen  v. 
Wheeler,  7  Ga.  App.  507,  67  S.E.  212 
(1910)  (decided  under  former  Code  1895, 
§  622). 

Landowner  liability.  —  Under  this 
section,  the  owner  of  the  land  on  which  a 
public  ferry  is  situated,  unless  the  owner¬ 
ship  of  the  ferry  be  separated  from  that  of 
the  land,  is  liable  for  negligent  torts  com¬ 
mitted  by  the  ferry  operator  in  the  perfor¬ 
mance  of  the  operator’s  duties  as  such, 
whether  the  owner  objects  to  the  use  of 
the  ferry  or  not.  Printup  v.  Patton  & 
Jackson,  91  Ga.  422,  18  S.E.  311  (1893) 
(decided  under  former  Code  1882,  §  690). 

Amendment  to  petition  showing  li¬ 
ability  as  landowner  permissible.  — 
Petition  originally  basing  liability  on  own¬ 
ership  of  the  ferry  may  be  amended  to 
include  liability  as  owner  of  the  land  and 
proof  of  either  will  sustain  the  action. 
Deen  v.  Wheeler,  7  Ga.  App.  507,  67  S.E. 
212  (1910)  (decided  under  former  Code 
1895,  §  622). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §§  95-1715  and 
95-1724,  which  were  subsequently  re¬ 
pealed  but  were  succeeded  by  provisions 
in  this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

Department  of  Transportation  con¬ 
trol  over  contemplated  tree  cutting 
operations.  —  Given  the  Department  of 
Transportation’s  authority  and  obligation 
to  control  the  state  highway  system,  it 
seems  imperative  that  the  department 
maintain  rigid  and  absolute  control  over 
any  contemplated  tree  cutting  operations, 
particularly  if  those  operations  are  under¬ 
taken  by  private  individuals  on 
rights-of-way.  1981  Op.  Att’y  Gen.  No. 
81-75. 

Authorization  to  formulate  rules  re¬ 
lated  to,  and  issuance  of  permits  for,  cut¬ 
ting  of  trees  and  vegetation  on 
rights-of-way  does  not  impinge  upon  the 
Department  of  Transportation’s  authority 
and  legal  obligation  to  control  the  state 


highway  system.  1981  Op.  Att’y  Gen.  No. 
81-75. 

Department  lacks  authority  to  fund 
county  airport  project.  —  Department 
of  Transportation  may  not  help  fund  com¬ 
pletion  of  airport  master  planning  project 
for  county  airport  because  it  would  consti¬ 
tute  a  forbidden  assumption  of  county 
debt.  1973  Op.  Att’y  Gen.  No.  73-126. 

Department  of  Transportation  may 
enter  into  transportation  construc¬ 
tion  contracts  with  financial  backing 
from  State  Road  and  Tollway  Author¬ 
ity.  —  Department  of  Transportation  may 
enter  into  transportation  construction 
contracts  with  all  or  a  portion  of  the 
financial  backing  for  the  contracts  coming 
from  a  contractual  promise  from  the  State 
Road  and  Tollway  Authority  to  borrow  and 
provide  money  to  DOT  as  and  when 
needed  to  expend  on  projects  that  are  the 
subjects  of  the  construction  contracts. 
2001  Op.  Att’y  Gen.  No.  2001-10. 

Department  may  not  contract  with 
individual  to  maintain  federal  high- 
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ways.  —  Since  the  state  is  obligated  to 
follow  federal  law  with  reference  to  inter¬ 
state  highways,  the  state’s  making  a  con¬ 
tract  for  supplying  to  an  individual  the 
hay  cut  from  rights  of  way  of  interstate 
highways  in  return  for  the  individual’s 
cutting  it  would  not  be  acceptable  since 
the  federal  government  requires  mainte¬ 
nance  contracts  to  be  made  with  govern¬ 
mental  instrumentalities  only.  1973  Op. 
Att’y  Gen.  No.  U73-71. 

Authority  to  issue  license  for  rail 
line.  —  Department  of  Transportation 
has  authority  to  issue  a  revocable  license 
to  a  company  constructing  and  operating 
a  rapid  rail  passenger  service  line  to  cross 
the  rights-of-way  of  several  state  routes  so 
long  as  consideration  is  received  which 
represents  a  substantial  benefit  to  the 
public.  1995  Op.  Att’y  Gen.  No.  95-45. 

Department  may  buy  litter  bags  for 
distribution.  —  Department  of  Trans¬ 
portation  may  lawfully  spend  motor  fuel 
tax  funds  for  the  purchase  of  litter  bags  to 
be  distributed  free  of  charge  to  motorists 
at  Georgia’s  welcome  stations.  1973  Op. 
Att’y  Gen.  No.  73-145. 

Carriage  upon  state  aircraft  must  be 
limited  to  state  officials  and  employees  on 
official  business  of  the  state  and  those 
non-employees  from  whose  carriage  the 
state  derives  some  benefit.  The  only  ex¬ 
ceptions  may  be  in  those  areas  exempted 
from  Ga.  Const.  1983,  Art.  Ill,  Sec.  VI, 
Para.  VI(a),  the  gratuities  provision  of  the 
Constitution,  by  Ga.  Const.  1983,  Art.  Ill, 
Sec.  VI,  Para.  VI(b).  1989  Op.  Att’y  Gen. 
No.  89-19. 

Use  of  state-owned  aircraft.  —  If  the 

Governor,  Lieutenant  Governor,  or 
Speaker  of  the  House  must  travel  on  per¬ 
sonal  or  political  business,  such  travel 
must  be  accomplished  by  private  means 
unless  the  Commissioner  of  Public  Safety 
has  determined  that  travel  on  state  air¬ 
craft  is  necessary  for  personal  security; 
otherwise,  when  any  public  officer  uses  a 
state  aircraft  for  a  personal  or  political 
reason,  the  use  of  the  aircraft  is  contrary 
to  the  prohibitions  of  the  gratuities  clause 
and  state  statutes  authorizing  the  use  of 
state  aircraft,  even  were  the  official  to 
reimburse  the  state  for  the  direct  costs 
associated  with  the  trip.  2004  Op.  Att’y 
Gen.  No.  04-3. 


Department’s  powers  and  duties  on 
funding  strictly  construed.  —  Powers 
and  duties  delegated  to  the  State  High¬ 
way  Department  (now  Department  of 
Transportation),  especially  those  concern¬ 
ing  appropriations  and  expenditures  of 
state  funds,  must  be  strictly  construed. 
1971  Op.  Att’y  Gen.  No.  71-85  (decided 
under  former  Code  1933,  §§  95-1715  and 
95-1724). 

Department  may  not  fund  road  out¬ 
side  of  state  highway  system.  —  Spe¬ 
cific  powers  mentioned  in  this  section  do 
not  authorize  the  State  Highway  Depart¬ 
ment  (now  Department  of  Transportation) 
to  match  federal  funds  or  to  purchase 
rights  of  way  on  roads  which  are  not  on 
the  official  state  highway  system.  1971 
Op.  Att’y  Gen.  No.  71-85  (decided  under 
former  Code  1933,  §§  95-1715  and 

95-1724). 

Department  may  not  reimburse 
subdivision  for  rights  of  way  bought 
outside  highway  system.  —  State  High¬ 
way  Department  (now  Department  of 
Transportation)  has  no  legal  authority  to 
reimburse  a  political  subdivision  for  the 
cost  of  any  rights  of  way  they  may  buy  for 
a  federal-aid  highway  improvement  proj¬ 
ect  on  a  road  not  on  the  official  state 
highway  system.  1971  Op.  Att’y  Gen.  No. 
71-85  (decided  under  former  Code  1933, 
§§  95-1715  and  95-1724). 

Lapse  of  appropriations  that  be¬ 
come  deobligated.  —  Appropriated 
state  funds  which  become  deobligated 
during  a  subsequent  fiscal  year  are  sub¬ 
ject  to  lapse,  and  may  not  be  applied  to 
contracts  for  which  motor  fuel  tax  appro¬ 
priations  were  previously  committed. 
1993  Op.  Att’y  Gen.  No.  93-9. 

Department  may  not  expend  money 
on  historic  preservation  if  not  for 
transportation.  —  Department  of  Trans¬ 
portation  may  expend  federal  and  state 
funds  on  transportation  enhancement  ac¬ 
tivities  as  defined  in  23  U.S.C.  §  101(a)  in 
those  instances  where  the  Code  of  Public 
Transportation  gives  the  department  the 
authority  to  expend  such  funds,  but  the 
Department  of  Transportation  has  no  au¬ 
thority  to  expend  federal  or  state  money 
on  historic  preservation,  rehabilitation, 
and  operation  of  historic  transportation 
buildings,  structures,  or  facilities  (includ- 
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ing  historic  railroad  facilities  and  canals) 
where  such  buildings,  structures,  or  facil¬ 
ities  are  not  being  acquired  for  transpor¬ 
tation  purposes.  1993  Op.  Att’y  Gen.  No. 
93-3  (decided  prior  to  1993  amendment  of 
O.C.G.A.  §  32-1-3). 

Applicability  of  Fair  and  Open 
Grants  Act  of  1993  to  funds  expended 
from  funds.  —  Fair  and  Open  Grants  Act 
of  1993,  O.C.G.A.  §  28-5-120  et  seq.,  does 
not  apply  to  disbursements  made  by  the 


Department  of  Transportation  pursuant 
to  contracts  entered  into  with  private  en¬ 
tities,  nor  to  intergovernmental  contracts 
with  counties  for  harbor  maintenance;  but 
the  Act  does  apply  when  funds  are  dis¬ 
bursed  by  the  department  on  an  unre¬ 
stricted  basis  to,  or  for  the  benefit  of,  local 
governments  for  public  road  and  other 
transportation  purposes.  1994  Op.  Att’y 
Gen.  No.  94-1. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  High¬ 
ways,  Streets,  and  Bridges,  §  12  et  seq. 

C.J.S.  —  39A  C.J.S.,  Highways,  §  54. 

ALR.  —  Duty  and  liability  as  to  lighting 
bridge,  47  ALR  355. 

Constitutionality  and  construction  of 
statute  relating  to  location  or  relocation  of 
highways,  63  ALR  516. 

Duty  as  regards  barriers  for  protection 
of  automobile  travel,  86  ALR  1389;  173 
ALR  626. 

Personal  liability  of  highway  officers  for 
damage  to  or  trespass  upon  land  in  con¬ 
nection  with  construction  or  maintenance 
of  highway,  90  ALR  1481. 

Power  and  duty  of  highway  officers  as 
regards  location  or  routes  of  roads  to  be 
constructed  or  improved,  91  ALR  242. 

Validity  and  applicability  of  statutes 
relating  to  use  of  highway  by  private  mo¬ 
tor  carriers  and  contract  motor  carriers 
for  hire,  175  ALR  1333. 

Construction  of  highway  through  park 
as  violation  of  use  to  which  park  property 
may  be  devoted,  60  ALR3d  581. 


Liability,  in  motor  vehicle-related  cases, 
of  governmental  entity  for  injury  or  death 
resulting  from  ice  or  snow  on  surface  of 
highway  or  street,  97  ALR3d  11. 

Liability,  in  motor  vehicle-related  cases, 
of  governmental  entity  for  injury  or  death 
resulting  from  failure  to  repair  pothole  in 
surface  of  highway  or  street,  98  ALR3d 
101. 

Liability,  in  motor  vehicle-related  cases, 
of  governmental  entity  for  injury  or  death 
resulting  from  defect  or  obstruction  on 
roadside  parkway  or  parking  strip,  98 
ALR3d  439. 

Liability,  in  motor  vehicle-related  cases, 
of  governmental  entity  for  injury  or  death 
resulting  from  design,  construction,  or 
failure  to  warn  of  narrow  bridge,  2 
ALR4th  635. 

Highways:  Governmental  duty  to  pro¬ 
vide  curve  warnings  or  markings,  57 
ALR4th  342. 

Governmental  tort  liability  as  to  high¬ 
way  median  barriers,  58  ALR4th  559. 


32-2-3.  Development  of  transportation  plans;  public  hearings; 
approval  of  plans  by  board;  promulgation  of  rules  and 
regulations. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Comprehensive  plan”  means  the  major  transportation  facili¬ 
ties  described  in  this  Code  section  as  well  as  collectors  and  intercon¬ 
necting  routes  within  or  between  standard  metropolitan  areas,  urban 
areas,  and  rural  areas. 

(2)  “Local  governing  body”  means  the  governing  body  of  the  city, 
town,  municipality,  county,  or  other  local  governing  unit  or  authority 
in  the  area  in  which  the  transportation  facility  will  be  located. 
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(3)  “Major  transportation  facility”  means: 

(A)  Any  facility  primarily  designed  to  transport  people  or  goods 
rapidly  and  efficiently,  including  but  not  limited  to  air  transport 
facilities,  railroads,  bus  services,  terminals,  freeways,  express¬ 
ways,  arterial  highways,  belt  highways,  and  port  facilities;  or 

(B)  Any  facility  or  facilities  utilized  in  providing  a  mass  transit 
system  for  a  standard  metropolitan  area  or  urban  area. 

(4)  “Standard  metropolitan  area”  means  a  county  or  group  of 
contiguous  counties  or  parts  thereof  as  designated  by  the  department 
which  contains  at  least  one  central  city  of  50,000  inhabitants  or  more 
as  determined  by  the  latest  available  federal  census  or  such  other 
population  estimate  as  may  be  provided  by  law. 

(5)  “Transportation  corridor”  means  a  strip  of  land  between  two 
termini  or  central  points  within  which  travel,  topography,  land  uses, 
environment,  and  other  characteristics  are  evaluated  for  transporta¬ 
tion  purposes. 

(6)  “Urban  area”  means  an  area  including  and  adjacent  to  a 
municipality  and  other  urban  centers  having  a  population  of  5,000  or 
more  as  determined  by  the  latest  available  federal  census  or  such 
other  population  estimates  as  may  be  provided  by  law  within  bound¬ 
aries  to  be  fixed  by  the  department. 

(b)(1)  The  department  in  conjunction  with  the  affected  local  govern¬ 
mental  bodies,  regional  planning  agencies,  and  other  appropriate 
state  and  federal  agencies  shall  develop: 

(A)  A  comprehensive,  state-wide,  20  year  transportation  plan; 

(B)  A  comprehensive  transportation  plan  for  all  standard  met¬ 
ropolitan  areas  and  those  areas  which  the  department  determines, 
based  upon  population  projections,  will  become  a  standard  metro¬ 
politan  area  within  20  years,  such  plan  to  supplement  and  be 
compatible  with  the  state-wide  transportation  plan;  and 

(C)  Comprehensive  plans  for  regions  and  urban  areas  as  such 
plans  are  deemed  necessary  by  the  department. 

(2)  Priority  for  developing  comprehensive  plans  shall  be  given  to 
areas  in  which  the  need  for  construction  of  major  transportation 
facilities  is  anticipated. 

(3)  In  developing  comprehensive  transportation  plans,  the  depart¬ 
ment  shall  take  into  account: 

(A)  Future  as  well  as  present  needs; 

(B)  All  possible  alternative  modes  of  transportation; 
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(C)  The  joint  use  of  transportation  corridors  and  major  trans¬ 
portation  facilities  for  alternate  transportation  and  community 
uses; 

(D)  The  integration  of  any  proposed  system  into  all  other  types 
of  transportation  facilities  in  the  community  or  region; 

(E)  The  coordination  with  other  development  plans  in  the  com¬ 
munity  and  region  so  as  to  facilitate  and  synchronize  growth;  and 

(F)  The  total  environment  of  the  community  and  region  includ¬ 
ing  land  use,  state  and  regional  development  goals  and  decisions, 
population,  travel  patterns,  traffic  control  features,  ecology,  pollu¬ 
tion  effects,  esthetics,  safety,  and  social  and  community  values. 

(c)  In  order  to  ensure  an  integrated  transportation  system,  the 
planning,  location,  and  design  of  transportation  facilities  shall  be 
coordinated  with  the  appropriate  planning  agencies  and  the  affected 
local  governmental  bodies. 

(d) (1)  The  department  may  adopt  local  or  regional  transportation 
plans  as  part  of  or  in  lieu  of  the  department’s  plan. 

(2)  The  department  may  develop  and  design  plans  for  arterial  and 
collector  roads  and  streets,  vehicular  parking  areas,  other  transpor¬ 
tation  modes  and  facilities,  and  other  support  facilities  which  are 
consistent  with  the  department’s  comprehensive  transportation 
plans.  The  department  may  render  to  local  governmental  bodies  or 
their  planning  agencies  such  technical  assistance  and  services  as  are 
necessary  so  that  local  plans  and  facilities  are  coordinated  with  the 
department’s  plans  and  facilities. 

(e)  The  department  shall  develop  systematic  techniques  for  consid¬ 
ering  those  factors  to  be  used  in  developing  comprehensive  plans 
pursuant  to  subsection  (b)  of  this  Code  section  so  that  all  transportation 
facilities  are  so  planned  that  they  will  function  as  integral  parts  of  the 
overall  plan  for  community,  regional,  and  state  development  as  por¬ 
trayed  in  the  comprehensive  plans;  and  these  plans  shall  be  updated  at 
reasonable  intervals  so  as  to  maintain  a  viable  plan  for  a  20  year 
planning  period. 

(f) (1)  The  department  shall,  pursuant  to  its  rules  and  regulations, 
hold  planning  hearings  at  the  appropriate  state,  regional,  or  local 
level,  at  which  time  the  comprehensive  transportation  plans  included 
in  subsection  (b)  of  this  Code  section  shall  be  presented  for  discussion 
and  comment. 

(2)  The  department  shall,  pursuant  to  its  rules  and  regulations, 
hold  hearings  at  the  appropriate  regional  or  local  level  for  major 
transportation  facilities,  or  as  required  by  federal  law,  as  follows: 
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(A)  A  facility,  site,  or  project  corridor  hearing,  at  a  time  after  the 
selection  of  the  type  or  types  of  transportation  facility  or  facilities 
to  be  constructed  and  prior  to  the  final  selection  of  the  specific  site 
or  corridor  of  the  proposed  facility;  and 

(B)  A  design  hearing,  at  a  time  prior  to  the  department’s 
commitment  to  a  specific  design  proposal  for  the  facility  or  facili¬ 
ties. 

(3)  These  public  hearings  shall  be  conducted  so  as  to  provide  an 
opportunity  for  effective  participation  by  interested  persons  in  trans¬ 
portation  policy  decisions,  the  process  of  transportation  planning, 
modal  selections,  and  site  and  route  selection,  and  the  specific 
location  and  design  of  major  transportation  facilities.  The  various 
factors  involved  in  the  decision  or  decisions  and  any  alternative 
proposals  shall  be  clearly  presented  so  that  the  persons  attending  the 
hearing  may  present  their  views  relating  to  the  decision  or  decisions 
which  will  be  made.  The  facility,  site,  or  project  corridor  hearing  and 
the  design  hearing  for  a  proposed  facility  or  facilities  may  be  held 
simultaneously  to  satisfy  the  requirements  of  this  subsection. 

(4) (A)  The  department  may  satisfy  the  requirements  for  a  public 
hearing  by  holding  a  public  hearing  or  by  publishing  two  notices  of 
opportunity  for  public  hearing  in  a  newspaper  having  general 
circulation  in  the  vicinity  of  the  proposed  undertaking  and  holding 
a  public  hearing  if  any  written  requests  for  such  a  hearing  are 
received.  The  procedure  for  requesting  a  public  hearing  shall  be 
explained  in  the  notice.  The  deadline  for  submission  of  such  a 
request  may  not  be  less  than  21  days  after  the  publication  of  the 
first  notice  of  opportunity  for  public  hearing  and  no  less  than  14 
days  after  the  date  of  publication  of  the  second  notice  of  opportu¬ 
nity  for  public  hearing. 

(B)  A  copy  of  the  notice  of  opportunity  for  public  hearing  shall  be 
furnished  at  the  time  of  publication  to  the  United  States  Depart¬ 
ment  of  Transportation,  the  appropriate  departments  of  state 
government,  and  affected  local  governments  and  planning  agen¬ 
cies.  If  no  requests  are  received  in  response  to  a  notice  within  the 
time  specified  for  the  submission  of  requests,  the  department  shall 
be  deemed  to  have  met  the  hearing  requirements. 

(C)  The  opportunity  for  another  public  hearing  shall  be  afforded 
in  any  case  when  proposed  locations  or  designs  are  changed  from 
those  presented  in  the  notices  specified  in  this  paragraph  or  at  a 
public  hearing  so  as  to  have  a  substantially  different  transporta¬ 
tion  service,  social,  economic,  or  environmental  effect. 

(D)  The  opportunity  for  a  public  hearing  shall  be  afforded  in 
each  case  in  which  the  department  is  in  doubt  as  to  whether  a 
public  hearing  is  required. 
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(5)(A)  When  a  public  hearing  is  to  be  held,  two  notices  of  such 
hearing  shall  be  published  in  a  newspaper  having  general  circula¬ 
tion  in  the  vicinity  of  the  proposed  undertaking.  The  first  notice 
shall  be  published  no  less  than  30  days  prior  to  the  date  of  the 
hearing  and  the  second  notice  shall  be  published  no  less  than  five 
days  prior  to  the  date  of  the  hearing. 

(B)  Copies  of  the  notice  for  public  hearing  shall  be  mailed  to  the 
United  States  Department  of  Transportation,  appropriate  depart¬ 
ments  of  state  government,  and  affected  local  governments  and 
planning  agencies. 

(g)  All  long-range  comprehensive  transportation  plans  developed 
pursuant  to  this  Code  section  shall  be  submitted  to  the  board  for  its 
approval  or  disapproval. 

(h)  The  department  shall  promulgate  any  rules  and  regulations, 
consistent  with  its  practices,  that  it  deems  necessary  in  order  to 
implement  this  title.  (Ga.  L.  1972,  p.  1215,  §§  1-7;  Code  1933, 
§  95A-205,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32; 
Ga.  L.  1985,  p.  149,  §  32;  Ga.  L.  1986,  p.  796,  §  1;  Ga.  L.  2001,  p.  4, 
§  32.) 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1985,  periods 
have  been  substituted  for  semicolons  at 
the  end  of  subparagraph  (b)(1)(C)  and 
paragraph  (b)(2). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Construed  with  Environmental  tal  concerns  under  O.C.G.A.  §  32-2-3.  The 
Policy  Act  and  §  27-3-132.  —  Factors  provisions  of  O.C.G.A.  §  27-3-132  are  not 
enumerated  in  the  Environmental  Policy  repealed  by  implication  by  the  Georgia 
Act,  O.C.G.A.  §  12-16-1  et  seq.,  must  be  Environmental  Policy  Act.  1991  Op.  Att’y 
considered  when  evaluating  environmen-  Gen.  No.  91-29. 

RESEARCH  REFERENCES 

ALR.  —  Constitutionality  of  statute  or  Right  of  private  citizen  to  complain  of 
ordinance  denying  right  of  property  own-  re-routing  of  highway  or  removal  or 
ers  to  defeat  a  proposed  street  improve-  change  of  route  or  directional  signs,  97 
ment  by  protest,  52  ALR  883.  ALR  192. 

32-2-4.  Information  for  traveling  public. 

In  order  to  provide  information  in  the  specific  interest  of  the  traveling 
public,  the  department  is  authorized  to  maintain  maps  and  to  permit 
informational  directories  and  advertising  pamphlets  to  be  made  avail¬ 
able  at  safety  rest  areas  and  to  establish  information  centers  at  safety 
rest  areas  for  the  purpose  of  informing  the  public  of  places  of  interest 


Pursuant  to  Code  Section  28-9-5,  in 
1986,  “shall”  was  substituted  for  “will” 
following  “Code  section”  in  paragraph 

(f)(1). 


929 


32-2-4 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-2-4.1 


within  the  state  and  providing  such  other  information  as  may  be 
considered  desirable.  (Ga.  L.  1967,  p.  423,  §  14;  Code  1933,  §  95A-933, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Cross  references.  —  Installation  and 
operation  of  vending  machines  in  safety 
rest  areas,  §  32-6-116. 

32-2-4.1.  Gateway  Center. 

(a)  Notwithstanding  any  other  provision  of  law  to  the  contrary,  the 
department  may  acquire,  construct,  operate,  and  maintain  a  demon¬ 
stration  safety  rest  area  and  information  center  in  Cobb  County.  For 
purposes  of  this  Code  section,  the  safety  rest  area  and  information 
center  shall  be  known  as  the  “Gateway  Center,”  but  the  State  Trans¬ 
portation  Board  may  name  or  designate  the  center  in  its  discretion.  In 
addition  to  the  powers  provided  in  this  Code  section,  cumulatively,  the 
department  shall  have  the  same  powers  with  respect  to  Gateway 
Center  which  the  department  otherwise  enjoys  with  respect  to  safety 
rest  areas,  information  centers,  and  welcome  centers. 

(b)  The  purpose  of  Gateway  Center  shall  be  to  act  as  a  “gateway”  to 
all  of  Georgia.  Toward  that  end  it  shall  provide  information,  goods,  and 
services  which  assist  road  travelers  and  tell  them  about  Georgia.  The 
center  may  have  any  facility  and  provide  any  service  which  furthers 
those  purposes,  including  by  way  of  illustration,  but  not  limitation: 

(1)  Playground  equipment; 

(2)  Recreation  areas; 

(3)  Indoor  and  outdoor  eating  areas; 

(4)  Restaurant,  snack  bar,  and  other  facilities  for  purveying  food 
and  beverage; 

(5)  Vending  machines; 

(6)  Gift,  novelty,  and  souvenir  shops; 

(7)  Advertising; 

(8)  Information  kiosks; 

(9)  Multimedia  displays; 

(10)  Communication  services,  such  as  computer  Internet  connec¬ 
tions; 

(11)  Parking;  and 

(12)  Markets. 
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The  prices  charged  for  any  service  or  product  shall  approximate  the 
prevailing  rate  within  the  area  for  similar  items  so  as  not  to  compete 
unfairly  with  private  enterprise. 

(c)  The  department  may  establish  a  business  plan  for  self-sufficient 
operation  of  Gateway  Center  and  may  retain  for  its  improvement, 
maintenance,  and  operation  all  miscellaneous  funds  generated  by  its 
operation.  Funds  not  expended  for  this  purpose  in  the  fiscal  year  in 
which  they  are  generated  shall  be  deposited  in  the  state  treasury. 
Further,  nothing  in  this  Code  section  may  be  construed  to  allow  the 
department  to  retain  any  funds  required  by  the  Constitution  of  Georgia 
to  be  paid  into  the  state  treasury.  Except  with  respect  to  Code  Section 
45-12-92  concerning  miscellaneous  funds,  the  department  must  also 
comply  with  Part  1  of  Article  4  of  Chapter  12  of  Title  45,  the  “Budget 
Act,”  in  regard  to  the  fiscal  operation  of  the  center. 

(d)  By  competitive  process  or  negotiation,  in  its  discretion,  the 
department  may  contract,  rent,  license,  allow,  delegate,  or  otherwise  act 
to  cause  private  persons,  public  instrumentalities,  and  entities  and 
units  of  state  and  local  government  to  conduct  the  activities  of  the 
center.  The  department  may  accept  monetary  payments  in  return  for 
rights  and  privileges,  and  it  may  also  accept  in-kind  consideration, 
which  supports  the  purposes  of  this  Code  section.  The  agreements 
under  this  Code  section  may  allow  the  second  parties  to  produce  and 
retain  revenue  and  may  have  a  term  not  exceeding  50  years,  whether 
the  party  is  public  or  private.  However,  in  no  event  may  the  department 
abrogate  its  ultimate  responsibility  or  convey  the  fee,  an  estate  for 
years,  or  any  other  interest  in  the  real  property  of  Gateway  Center  for 
the  purposes  of  this  Code  section. 

(e)  Gateway  Center  may  be  a  “welcome  center,  tourist  center,  and 
safety  rest  area”  for  purposes  of  Code  Section  49-9-42,  and  the  prefer¬ 
ence  given  by  Code  Sections  49-9-41  and  49-9-42  shall  apply  to  and 
affect  Gateway  Center. 

(f )  Gateway  Center  shall  be  a  “safety  rest  area  and  welcome  center” 
for  purposes  of  Code  Section  35-2-32,  and  the  Uniform  Division  of  the 
Department  of  Public  Safety  may  have  jurisdiction  to  patrol  Gateway 
Center  for  the  purposes  stated  in  that  Code  section. 

(g)  The  department  may  pay  the  costs  of  Gateway  Center  from  any 
lawful  fund  source,  if  it  can  comply  with  requirements  of  the  fund 
source  and  this  Code  section.  Possible  sources  may  include,  without 
limitation,  miscellaneous  funds  from  operation,  gift,  appropriation, 
proceeds  of  general  obligation  debt,  funds  of  cooperating  local  govern¬ 
ments  and  authorities,  and  grants  by  the  United  States  or  any  agency 
or  instrumentality  thereof.  (Code  1981,  §  32-2-4.1,  enacted  by  Ga.  L. 
1998,  p.  1675,  §  1;  Ga.  L.  2000,  p.  1153,  §  6;  Ga.  L.  2012,  p.  303,  §  6/HB 
1146.) 
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The  2012  amendment,  effective  July  34-15-42”  and  substituted  “Code  Sections 
1,  2012,  in  subsection  (e),  substituted  49-9-41  and  49-9-42”  for  “Code  Sections 
“Code  Section  49-9-42”  for  “Code  Section  34-15-41  and  34-15-42”. 

32-2-5.  Actions  by  or  against  department. 

(a)  The  department  shall  have  the  authority  to  bring  actions;  and  it 
may  be  sued  in  such  actions  as  are  permitted  by  law.  In  addition,  the 
department  may  adjust  and  make  settlement  of  any  and  all  claims 
presented  to  it  under  oath. 

(b)  All  actions  brought  ex  contractu  by  or  against  the  department 
shall  be  brought  in  a  county  where  any  part  of  the  work  is  to  be  or  has 
been  performed.  All  other  actions  by  or  against  the  department  shall  be 
brought  in  the  county  in  which  the  cause  of  action  arose.  Service  upon 
the  department  shall  be  sufficient  by  serving  a  second  original  process 
issued  from  the  county  where  the  action  is  filed  upon  the  commissioner 
personally  or  by  leaving  a  copy  of  the  same  in  the  office  of  the 
commissioner  in  the  Department  of  Transportation  Building,  Atlanta, 
Georgia.  (Ga.  L.  1919,  p.  242,  art.  6,  §  3;  Ga.  L.  1925,  p.  208,  §  4;  Code 
1933,  §  95-1505;  Code  1933,  §  95A-304,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  1974,  p.  1422,  §  10.) 

Law  reviews.  —  For  article  surveying 
contracts  —  legislation,  see  34  Mercer  L. 

Rev.  71  (1982). 

For  note  analyzing  sovereign  immunity 
in  this  state  and  proposing  implementa- 

JUDICIAL  DECISIONS 


tion  of  a  waiver  scheme  and  creation  of  a 
court  of  claims,  pursuant  to  the  Georgia 
Constitution,  see  27  Emory  L.J.  717 
(1978). 


Analysis 


General  Consideration 
Actions  Against  Department 
State’s  Capacity  to  Sue 
State’s  Liability  to  Suit 

General  Consideration 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933, 
§§  95-1701,  95-1709,  95-1710,  and 

95-1720,  which  were  subsequently  re¬ 
pealed  but  were  succeeded  by  provisions 
in  this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

Cited  in  Habersham  County  v. 
Cornwall,  38  Ga.  App.  419,  144  S.E.  55 
(1928);  Counihan  v.  Department  of 
Transp.,  162  Ga.  App.  374,  290  S.E.2d  514 
(1982);  Medical  Ctr.  Hosp.  Auth.  v. 


Andrews,  162  Ga.  App.  687,  292  S.E. 2d 
197  (1982);  Donaldson  v.  DOT,  262  Ga.  49, 
414  S.E. 2d  638  (1992);  Georgia  DOT  v. 
Smith,  210  Ga.  App.  741,  437  S.E.2d  811 
(1993). 

Actions  Against  Department 

Constitutionality.  —  See  Andrews  v. 
Department  of  Transp.,  133  Ga.  App.  78, 
210  S.E. 2d  30  (1974). 

Section  does  not  waive  depart¬ 
ment’s  immunity.  —  Only  under  certain 
limited  and  previously  recognized  circum¬ 
stances  may  suits  be  maintained  against 
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the  Department  of  Transportation;  there 
was  no  intent  by  the  General  Assembly  to 
waive  immunity  and  permit  suits  for  torts 
against  the  department.  Andrews  v.  De¬ 
partment  of  Transp.,  133  Ga.  App.  78,  210 
S.E.2d  30  (1974). 

Department  of  Transportation  of  the 
State  of  Georgia  may  rely  on  the  defense 
of  sovereign  immunity  in  suits  seeking  to 
recover  damages  for  breach  of  contract. 
National  Distrib.  Co.  v.  Department  of 
Transp.,  248  Ga.  451,  283  S.E.2d  470 
(1981). 

There  was  no  intent  by  the  General 
Assembly  in  enacting  subsection  (a)  of 
O.C.G.A.  §  32-2-5  to  waive  immunity  and 
permit  suits  for  torts  against  the  Depart¬ 
ment  of  Transportation.  Huggins  v.  Geor¬ 
gia  Dep’t  of  Transp.,  165  Ga.  App.  178,  300 
S.E.2d  195  (1983). 

Suit  is  permissible  in  several  situa¬ 
tions.  —  Suit  can  be  maintained  against 
the  State  Highway  Department  (now  De¬ 
partment  of  Transportation)  for  breach  of 
contract  and  for  recovery  of  just  compen¬ 
sation  if  private  property  is  taken  or  dam¬ 
aged  for  public  purposes.  Andrews  v.  De¬ 
partment  of  Transp.,  133  Ga.  App.  78,  210 
S.E.2d  30  (1974). 

Sovereign  immunity  of  the  Department 
of  Transportation  is  pierced  by  the  consti¬ 
tutional  right  insofar  as  required  by  Ga. 
Const.  1976,  Art.  I,  Sec.  Ill,  Para.  I  (see 
Ga.  Const.  1983,  Art.  I,  Sec.  Ill,  Para.  I); 
but  no  support  exists  for  the  argument 
that  a  waiver  of  sovereign  immunity  ex¬ 
ists  for  an  ex  contractu  action  against  the 
Department  of  Transportation  which  is 
not  predicated  upon  Ga.  Const.  1976,  Art. 
I,  Sec.  Ill,  Para.  I  (see  Ga.  Const.  1983, 
Art.  I,  Sec.  Ill,  Para.  I).  National  Distrib. 
Co.  v.  Department  of  Transp.,  157  Ga. 
App.  789,  278  S.E.2d  648,  aff’d,  248  Ga. 
451,  283  S.E.2d  470  (1981). 

Personal  service  by  authorized  per¬ 
son  required.  —  Language  in  O.C.G.A. 
§  32-2-5  authorizing  service  “by  leaving  a 
copy  [of  process]  in  the  office  of  the  com¬ 
missioner”  contemplates  that  service  may 
be  accomplished  by  personally  serving  a 
person  in  the  Department  of  Transporta¬ 
tion  building  who  is  authorized  or  other¬ 
wise  qualified  to  receive  service;  such  ser¬ 
vice  must  be  made  by  an  authorized 
person,  and  employing  a  private  delivery 


service  to  deliver  a  package  containing  the 
summons  and  complaint  failed  to  accom¬ 
plish  the  required  personal  service.  DOT 
v.  Marks,  219  Ga.  App.  738,  466  S.E.2d 
273  (1995). 

Effect  of  motor  vehicle  liability  in¬ 
surance.  —  Department  of  Transporta¬ 
tion,  as  a  state  agency,  does  not  come 
within  the  ambit  of  O.C.G.A. 
§  33-24-5 1(b),  which  provides  for  waiver 
of  governmental  immunity  to  the  extent  of 
the  amount  of  motor  vehicle  liability  in¬ 
surance  purchased  by  “a  municipal  corpo¬ 
ration,  a  county,  or  any  other  political 
subdivision  of  this  state....”  Huggins  v. 
Georgia  Dep’t  of  Transp.,  165  Ga.  App. 
178,  300  S.E.2d  195  (1983). 

Not  all  actions  ex  contractu  are  au¬ 
thorized.  —  Fact  that  an  action  ex 
contractu  is  a  correct  procedural  form  by 
which  to  assert  a  constitutionally  autho¬ 
rized  action  against  the  Department  of 
Transportation  does  not  permit  an  infer¬ 
ence  that  all  actions  ex  contractu  are  thus 
authorized.  National  Distrib.  Co.  v.  De¬ 
partment  of  Transp.,  157  Ga.  App.  789, 
278  S.E.2d  648,  aff’d,  248  Ga.  451,  283 
S.E.2d  470  (1981). 

Who  may  sue  and  be  sued  in  permit¬ 
ted  actions.  —  Department  of  Transpor¬ 
tation,  consisting  of  the  State  Transporta¬ 
tion  Board,  the  commissioner  of 
transportation,  the  deputy  commissioner 
of  transportation,  the  state  highway  engi¬ 
neer,  the  treasurer  and  the  assistant  trea¬ 
surer  of  transportation,  and  such  subordi¬ 
nate  employees  as  may  be  deemed 
necessary  by  the  commissioner,  may  sue 
and  be  sued  in  such  actions  as  are  permit¬ 
ted  by  law.  National  Distrib.  Co.  v.  Depart¬ 
ment  of  Transp.,  157  Ga.  App.  789,  278 
S.E.2d  648,  aff’d,  248  Ga.  451,  283  S.E.2d 
470  (1981). 

State  department  as  joint 
tortfeasor.  —  State  department  or 
agency  can  be  considered  a  joint  tortfeasor 
with  other  resident  defendants  for  venue 
purposes.  Gault  v.  National  Union  Fire 
Ins.  Co.,  208  Ga.  App.  134,  430  S.E.2d  63 
(1993). 

Venue  against  an  employee  of  the 
DOT  may  be  had  in  a  county  only  if  the 
employee  is  an  alleged  joint  tortfeasor 
with  a  defendant  resident  in  that  county. 
Gault  v.  National  Union  Fire  Ins.  Co.,  208 
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Ga.  App.  134,  430  S.E.2d  63  (1993). 

Section  is  venue  statute  only.  —  An 
action  wherein  grantors  sought  to  recover 
against  the  Department  of  Transportation 
for  alleged  breach  of  conditions  contained 
in  an  agreement  delineated  a  “Soil  Ease¬ 
ment”  could  not  be  maintained  under  the 
authority  of  O.C.G.A.  §  32-2-5  which  is  a 
venue  statute  only.  National  Distrib.  Co.  v. 
Department  of  Transp.,  157  Ga.  App.  789, 
278  S.E.2d  648,  aff’d,  248  Ga.  451,  283 
S.E.2d  470  (1981). 

Special  venue  statutes  cumulative 
of  other  venue  statutes.  —  It  appears 
that  there  is  no  authority  that  special 
venue  statutes  are  exclusive  and  the  in¬ 
ference  in  the  cases  is  that  the  special 
venue  statutes  are  cumulative  of  other 
venue  statutes.  Jahncke  Serv.,  Inc.  v.  De¬ 
partment  of  Transp.,  134  Ga.  App.  106, 
213  S.E.2d  150  (1975). 

Venue  of  action  against  department 
and  joint  tortfeasor.  —  In  an  action  by  a 
landowner  against  the  Department  of 
Transportation  (DOT)  and  a  corporation 
for  abatement  of  a  nuisance,  the  county  in 
which  the  cause  of  action  against  DOT 
arose  was  the  residence  of  DOT  for  pur¬ 
poses  of  the  action;  this  allowed  the  cor¬ 
poration,  as  a  resident  joint  tortfeasor,  to 
be  joined,  even  though  the  corporation 
resided  in  a  separate  county.  C.W. 
Matthews  Contracting  Co.  v.  Barnett,  219 
Ga.  App.  763,  466  S.E.2d  657  (1996). 

State’s  Capacity  to  Sue 

Authority  to  sue.  —  State  has  com¬ 
plete  power  over  the  state’s  internal  high¬ 
way  system,  including  bridges,  and  in  the 
state’s  corporate  capacity  as  sovereign 
may  sue  for  any  injury  or  interference 
with  the  state’s  highway  system.  State 
Hwy.  Dep’t  v.  Florence,  73  Ga.  App.  852,  38 
S.E.2d  628  (1946)  (decided  under  former 
Code  1933,  §§  95-1701,  95-1709, 

95-1720). 

Legislative  intent  to  let  Depart¬ 
ment  of  Transportation  protect 
state’s  interests.  —  General  Assembly 
intended  to  confer  upon  the  State  High¬ 
way  Department  (now  Department  of 
Transportation),  as  one  of  the  state’s  pub¬ 
lic  agencies,  not  only  the  duty  of  con¬ 


structing,  maintaining,  and  repairing  the 
highways  and  bridges  of  the  state-aid  sys¬ 
tem  of  roads,  but  also  to  confer  on  the 
Highway  Department  (now  Department 
of  Transportation)  the  right  to  protect  the 
state’s  interest  in  matters  growing  out  of 
the  maintenance  of  the  state’s  state-aid 
system  of  roads.  State  Hwy.  Dep’t  v.  Flor¬ 
ence,  73  Ga.  App.  852,  38  S.E.2d  628 
(1946)  (decided  under  former  Code  1933, 
§§  95-1701,  95-1709,  95-1720). 

Legislative  intent  illustrated  by 
giving  Department  of  Transportation 
right  to  sue.  —  State  has  delegated  the 
right  to  sue  to  the  State  Highway  Depart¬ 
ment  (now  Department  of  Transporta¬ 
tion),  which  is  financially  responsible  for 
the  state-aid  road  system.  State  Hwy. 
Dep’t  v.  Florence,  73  Ga.  App.  852,  38 
S.E.2d  628  (1946)  (decided  under  former 
Code  1933,  §§  95-1701,  95-1709, 

95-1720). 

Department  as  bailee  for  damaged 
bridge.  —  State  Highway  Department 
(now  Department  of  Transportation)  was 
holding  a  bridge,  as  part  of  the  state-aid 
system  of  roads  under  the  department’s 
jurisdiction,  in  trust  for  the  use  of  the 
public  and  with  the  duty  to  replace  the 
bridge;  and,  in  this  capacity  considered  as 
a  bailee,  the  department  may  bring  an 
action  for  the  allegedly  negligent  destruc¬ 
tion  of  the  bridge.  State  Hwy.  Dep’t  v. 
Florence,  73  Ga.  App.  852,  38  S.E.2d  628 
(1946)  (decided  under  former  Code  1933, 
§§  95-1701,  95-1709,  95-1720). 

Use  of  damages  to  restore  de¬ 
stroyed  bridge.  —  Logical  disposition  of 
any  money  recovered  in  an  action  for  the 
destruction  of  a  bridge  on  a  public  high¬ 
way  which  is  to  continue  in  use  would  be 
to  use  the  money  for  the  purpose  of  restor¬ 
ing  the  destroyed  bridge,  or  where  the 
bridge  has  already  been  rebuilt,  to  use  the 
money  to  replace,  as  nearly  as  possible, 
those  funds  which  the  Highway  Depart¬ 
ment  (now  Department  of  Transportation) 
expended  in  restoring  the  bridge.  State 
Hwy.  Dep’t  v.  Florence,  73  Ga.  App.  852,  38 
S.E.2d  628  (1946)  (decided  under  former 
Code  1933,  §§  95-1701,  95-1709, 

95-1720). 

State’s  Liability  to  Suit 

Effect  of  department’s  acts.  —  Acts 
of  Department  of  Transportation  are  the 


934 


32-2-5 


DEPARTMENT  OF  TRANSPORTATION 


32-2-5 


acts  of  the  State  of  Georgia  and  the  state 
performs  a  governmental  function  when 
the  state  constructs  and  maintains  high¬ 
ways  through  the  Department  of  Trans¬ 
portation.  State  Hwy.  Dep’t  v.  Parker,  75 
Ga.  App.  237,  43  S.E.2d  172  (1947)  (de¬ 
cided  under  former  Code  1933, 
§  95-1710). 

Extent  of  Department’s  powers.  — 

State  Highway  Department  (now  Depart¬ 
ment  of  Transportation)  has  no  power  and 
no  function  except  those  expressly  autho¬ 
rized  by  the  state.  State  Hwy.  Dep’t  v. 
Parker,  75  Ga.  App.  237,  43  S.E.2d  172 
(1947)  (decided  under  former  Code  1933, 
§  95-1710). 

Department  not  suable  without 
state  consent.  —  Department  of  Trans¬ 
portation  is  a  part  of  the  sovereign  state, 
an  agent  or  servant  of  the  state,  and  the 
department  cannot  be  sued  without  the 
express  consent  of  the  sovereign.  State 
Hwy.  Dep’t  v.  Parker,  75  Ga.  App.  237,  43 
S.E.2d  172  (1947)  (decided  under  former 
Code  1933,  §  95-1710). 

State  consent  given  only  in  limited 
situations.  —  Department  of  Transporta¬ 
tion  is  authorized  by  the  state  to  sue  and 
to  be  sued,  but  the  power  to  sue  and  to  be 
sued  in  the  case  of  the  department  is  only 
for  special  purposes.  State  Hwy.  Dep’t  v. 
Parker,  75  Ga.  App.  237,  43  S.E.2d  172 
(1947)  (decided  under  former  Code  1933, 
§  95-1710). 

Situations  in  which  county  origi¬ 
nally  liable.  —  This  section  refers  to 
claims  for  damages  against  a  county 


which  must  have  originated  under  laws 
existing  when  the  highway  is  taken  over 
as  a  state-aid  road  by  the  State  Highway 
Department  (now  Department  of  Trans¬ 
portation),  and  when  the  department  “ul¬ 
timately  may  be  liable,”  not  primarily  lia¬ 
ble.  Tounsel  v.  State  Hwy.  Dep’t,  180  Ga. 
112,  178  S.E.  285,  answer  conformed  to, 
50  Ga.  App.  520,  179  S.E.  167  (1935) 
(decided  under  former  Code  1933, 
§  95-1710). 

No  consent  for  suits  for  personal 
injuries.  —  Right  to  “make  settlement  of 
all  claims  presented  to  it  under  oath,” 
certainly  does  not  include  the  right  to  sue 
the  State  Highway  Department  (now  De¬ 
partment  of  Transportation)  for  damages 
for  personal  injuries  due  to  negligence  of 
the  department’s  engineers,  but  refers  to 
such  matters  as  are  expressly  provided  in 
statute.  Tounsel  v.  State  Hwy.  Dep’t,  180 
Ga.  112,  178  S.E.  285,  answer  conformed 
to,  50  Ga.  App.  520,  179  S.E.  167  (1935) 
(decided  under  former  Code  1933, 
§  95-1710). 

Consent  for  suits  for  personal  inju¬ 
ries  given  where  employee  sues  for 
workers’  compensation.  —  An  em¬ 
ployee  of  the  Department  of  Transporta¬ 
tion  has  a  right  to  bring  an  action  directly 
against  the  department  under  the  work¬ 
ers’  compensation  law  for  compensation 
for  an  injury  arising  out  of  and  during  the 
course  of  employment  by  the  department. 
State  Hwy.  Dep’t  v.  Parker,  75  Ga.  App. 
237,  43  S.E. 2d  172  (1947)  (decided  under 
former  Code  1933,  §  95-1710). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  law  are  included  in  the 
annotations  of  this  Code  section. 

Necessity  for  retaining  highway 
project  file  for  20-year  period.  —  It  is 
necessary  to  retain  an  entire  highway 
project  file  for  a  20-year  period;  retaining 


the  release,  final  voucher,  and  contract  for 
this  period  will  not  adequately  protect  the 
state’s  interest  in  compliance  with  state 
law  because  highway  construction  con¬ 
tracts  are  sealed  contracts  and  are  there¬ 
fore  subject  to  a  20-year  statute  of  limita¬ 
tions.  1973  Op.  Att’y  Gen.  No.  73-89 
(decided  under  former  law). 


RESEARCH  REFERENCES 


ALR.  —  Right  of  private  citizen  to  com¬ 
plain  of  re-routing  of  highway  or  removal 
or  change  of  route  or  directional  signs,  97 
ALR  192. 


Liability  and  suability,  in  negligence 
action,  of  state  highway,  toll  road,  or  turn¬ 
pike  authority,  62  ALR2d  1222. 

Liability,  in  motor  vehicle-related  cases, 
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of  governmental  entity  for  injury  or  death  Measure  and  elements  of  damages  for 

resulting  from  ice  or  snow  on  surface  of  injury  to  bridge,  31  ALR5th  171. 
highway  or  street,  97  ALR3d  11. 

32-2-6.  Liability  of  department  for  actions  against  counties; 
procedure  to  institute  actions. 

(a)  The  department  shall  defend  any  action  and  be  responsible  for  all 
damages  awarded  therein  in  any  court  of  this  state  against  any  county 
under  existing  laws  whenever  the  cause  of  action  accrues  on  a  public 
road  which  at  the  time  of  accrual  had  been  designated  by  the  depart¬ 
ment  as  a  part  of  the  state  highway  system;  provided,  however,  that  no 
action  may  be  brought  under  this  Code  section  until  the  construction  of 
the  public  road  on  which  the  injury  complained  of  occurred  has  been 
completed  and  such  public  road  has  been  officially  opened  to  traffic  as 
provided  in  subsection  (b)  of  this  Code  section.  When  any  such  action  is 
brought  against  a  county  in  any  court  of  this  state,  it  shall  be  the  duty 
of  the  plaintiff  to  provide  for  service  of  notice  of  the  pendency  of  such 
action  against  the  county  upon  the  department  by  providing  for  service 
of  a  second  original  process,  issued  from  the  court  where  the  action  is 
filed,  upon  the  commissioner  personally  or  by  leaving  a  copy  of  the  same 
in  the  office  of  the  commissioner  in  the  Department  of  Transportation 
Building,  Atlanta,  Georgia.  The  service  of  process  in  such  action  upon 
the  county  shall  not  be  perfected  until  such  second  original  process  has 
been  served  as  provided  in  this  Code  section.  The  department  shall  also 
have  the  right  and  authority  to  defend,  adjust,  and  settle  in  the  name 
of  such  county  and  on  its  behalf  any  claim  for  damages  for  which  the 
department  ultimately  may  be  liable  under  this  Code  section. 

(b)  A  public  road  shall  be  officially  opened  to  traffic  within  the 
meaning  of  this  Code  section  on  the  date  that  the  department  gives 
written  notice  of  final  acceptance  of  such  work  to  the  contractor  or 
political  subdivision  performing  the  work  on  such  road  or  otherwise  in 
writing  acts  so  as  to  open  the  road  to  traffic  by  the  general  public.  (Code 
1933,  §  95A-305,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Law  reviews.  —  For  article  surveying  (1981).  For  article  surveying  develop- 
developments  in  Georgia  local  govern-  ments  in  Georgia  torts  law  from  mid- 1980 
ment  law  from  mid-1980  through  through  mid-1981,  see  33  Mercer  L.  Rev. 
mid-1981,  see  33  Mercer  L.  Rev.  187  247  (1981). 

JUDICIAL  DECISIONS 

Analysis 

General  Consideration 
Joint  State-County  Suits 
State  Liability 
Limits  on  State  Liability 
County  Liability 
Liability  of  Other  Parties 
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General  Consideration 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933, 
§§  95-1505,  95-1710,  and  95-1712,  which 
were  subsequently  repealed  but  were  suc¬ 
ceeded  by  provisions  in  this  Code  section, 
are  included  in  the  annotations  for  this 
Code  section. 

County’s  immunity  from  liability 
not  waived.  —  This  section  specifically 
limits  responsibility  to  those  damages 
awarded  against  any  county  “under  exist¬ 
ing  laws”  and  is  not  a  waiver  of  the  coun¬ 
ty’s  immunity  from  liability.  Williams  v. 
Georgia  Power  Co.,  233  Ga.  517,  212 
S.E.2d  348  (1975)  (see  O.C.G.A.  §  32-2-6). 

No  sovereign  immunity  from  in¬ 
verse  condemnation  action.  — 
O.C.G.A.  §  32-2-6  applies  only  to  actions 
when  sovereign  immunity  exists  and  must 
be  statutorily  waived.  No  sovereign  im¬ 
munity  exists  when  a  cause  of  action  for 
inverse  condemnation  lies  because  the 
Constitution  itself  affords  the  right.  Pow¬ 
ell  v.  Ledbetter  Bros.,  251  Ga.  649,  307 
S.E.2d  663  (1983),  overruled  in  part  on 
other  grounds,  David  Allen  Co.  v.  Benton, 
260  Ga.  557,  398  S.E.2d  191  (1990). 

Cited  in  Evans  County  v.  McDonald, 
133  Ga.  App.  955,  213  S.E.2d  82  (1975); 
Counihan  v.  Department  of  Transp.,  162 
Ga.  App.  374,  290  S.E.2d  514  (1982). 

Joint  State-County  Suits 

County  need  not  be  plaintiff  in  suit 
by  board.  —  When  the  State  Highway 
Board  (now  State  Transportation  Board) 
brings  an  action  for  declaratory  judgment 
there  is  no  statute  which  requires  that  the 
county  where  the  subject  matter  of  the 
suit  is  located  be  named  a  party  plaintiff 
in  the  case.  Woodside  v.  State  Hwy.  Dep’t, 
216  Ga.  254,  115  S.E.2d  560  (1960)  (de¬ 
cided  under  former  Code  1933, 
§  95-1710). 

County  could  “vouch”  in  the  De¬ 
partment  of  Transportation  in  an  ac¬ 
tion  brought  against  the  county  for  per¬ 
sonal  injuries  and  wrongful  death  arising 
out  of  a  collision  at  a  highway  intersec¬ 
tion.  DOT  v.  Land,  181  Ga.  App.  94,  351 
S.E.2d  470  (1986),  aff’d  except  as  to  that 
part  of  the  opinion  affirming  the  trial 


court’s  dismissal  of  the  Department  of 
Transportation  as  a  named  party,  257  Ga. 
657,  362  S.E.2d  372  (1987);  and  vacated 
insofar  as  it  is  inconsistent,  185  Ga.  App. 
630,  366  S.E.2d  242  (1988). 

County  not  proper  party  when  suit 
lies  against  Department  of  Transpor¬ 
tation.  —  O.C.G.A.  §  32-2-6  does  not 
make  the  county  in  which  roads  and 
bridges  are  located  a  proper  and  necessary 
party  by  operation  of  law  when  suit  lies 
against  the  Department  of  Transporta¬ 
tion.  The  section  requires  suit  be  brought 
against  the  county  and  the  Department  of 
Transportation  shall  defend,  not  vice 
versa.  Powell  v.  Ledbetter  Bros.,  251  Ga. 
649,  307  S.E.2d  663  (1983),  overruled  in 
part  on  other  grounds,  David  Allen  Co.  v. 
Benton,  260  Ga.  557,  398  S.E.2d  191 
(1990). 

State  Liability 

Department  defends  suits  originat¬ 
ing  on  state  highways.  —  State  High¬ 
way  Department  (now  Department  of 
Transportation)  shall  defend  all  suits  and 
be  responsible  for  all  damages  awarded 
against  any  county  whenever  the  cause  of 
action  originates  on  highways,  jurisdic¬ 
tion  over  which  has  been  assumed  by  the 
department  under  the  terms  of  the  law. 
Berrien  County  v.  Vickers,  73  Ga.  App. 
863,  38  S.E.2d  619  (1946)  (decided  under 
former  Code  1933,  §  95-1710). 

Department  defends  suits  after 
highway  has  been  opened.  —  Lan¬ 
guage  of  this  section  is  confined  to  suits 
brought  against  the  county  for  causes  of 
action  originating  on  highways,  placing 
ultimate  liability  upon  the  Department  of 
Transportation  which  is  to  be  made  a 
defendant  in  such  actions,  and  prohibiting 
the  bringing  of  such  actions  until  the 
highway  is  opened  to  traffic  by  the  depart¬ 
ment.  Fulton  County  v.  Woodside,  223  Ga. 
316,  155  S.E.2d  404  (1967)  (decided  under 
former  Code  1933,  §§  95-1710,  95-1712). 

Department  defends  suits  even 
when  plaintiff  sold  land  before  high¬ 
way  opened.  —  While  the  authority  of 
the  property  owner  to  institute  a  suit 
against  a  county  for  damages  to  property 
arising  from  construction  of  a  state-aid 
road  by  the  Highway  Department  (now 
Department  of  Transportation)  is  re- 
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State  Liability  (Cont’d) 

stricted  until  the  state-aid  road  involved 
is  completed  and  opened  to  traffic;  the  fact 
that  the  property  owner  has  divested  one¬ 
self  of  title  to  the  property  allegedly  dam¬ 
aged  before  the  state-aid  road  involved 
had  been  formally  opened  to  traffic  and 
the  cause  of  action  had  thereby  accrued 
does  not  defeat  the  owner’s  cause  of  ac¬ 
tion.  Dougherty  County  v.  Pylant,  104  Ga. 
App.  468,  122  S.E.2d  117  (1961)  (decided 
under  former  Code  1933,  §  95-1712). 

Department  as  defendant  in  claim 
against  its  insured  employees.  — 
When  a  claim  is  covered  to  the  extent  of 
insurance  provided  to  employees  of  the 
Department  of  Transportation  (DOT),  and 
the  employees  are  named  as  defendants  in 
the  complaint,  it  is  proper  to  name  DOT  as 
a  party  defendant,  even  though  DOT  car¬ 
ries  no  liability  insurance  as  to  such  ac¬ 
tions.  DOT  v.  Land,  257  Ga.  657,  362 
S.E.2d  372  (1987). 

Limits  on  State  Liability 

Departments  acts  are  acts  of  the 
State  of  Georgia,  and  the  state,  in  the 
construction  and  maintenance  of  high¬ 
ways  through  the  Department  of  Trans¬ 
portation,  performs  a  governmental  func¬ 
tion.  State  Hwy.  Dep’t  v.  Parker,  75  Ga. 
App.  237,  43  S.E.2d  172  (1947)  (decided 
under  former  Code  1933,  §§  95-1505, 
95-1710). 

Department  cannot  be  sued  with¬ 
out  state  consent.  —  Department  of 
Transportation  is  a  part  of  the  sovereign 
state,  an  agent  or  servant  of  the  state,  and 
the  department  cannot  be  sued  without 
the  express  consent  of  the  sovereign.  State 
Hwy.  Dep’t  v.  Parker,  75  Ga.  App.  237,  43 
S.E.2d  172  (1947)  (decided  under  former 
Code  1933,  §§  95-1505,  95-1710). 

Department  may  sue  or  be  sued  for 
only  limited  purposes.  —  Highway  De¬ 
partment  (now  Department  of  Transpor¬ 
tation)  has  no  powers  and  no  functions 
except  those  expressly  authorized  by  the 
state;  although  the  Department  of  Trans¬ 
portation  is  authorized  by  the  state  to  sue 
and  to  be  sued,  the  power  to  sue  and  to  be 
sued  in  the  case  of  the  department  is  only 
for  special  purposes.  State  Hwy.  Dep’t  v. 
Parker,  75  Ga.  App.  237,  43  S.E.2d  172 


(1947)  (decided  under  former  Code  1933, 
§§  95-1505,  95-1710). 

Negligent  severance  of  building 
and  negligent  relocation  of  trunk 

sewer.  —  State  Highway  Department 
(now  Department  of  Transportation)  may 
be  sued  for  the  negligent  severance  of  a 
building  and  the  negligent  relocation  of  a 
trunk  sewer  for  the  purpose  of  clearing  a 
right  of  way  for  the  construction  of  a 
state-aid  road,  which  is  sufficient  to  show 
a  cause  of  action  which  originates  on  a 
highway.  Fulton  County  v.  Woodside,  223 
Ga.  316,  155  S.E.2d  404  (1967)  (decided 
under  former  Code  1933,  §§  95-1710, 
95-1712). 

Remedies  for  damages  off  highway 
not  actions  against  department.  — 

Procedure  for  bringing  an  action  against 
the  Department  of  Transportation  is  inap¬ 
plicable  to  a  case  where  the  injury  does 
not  originate  on  a  highway;  if  there  has 
been  an  independent  taking  of  private 
property  for  public  use,  the  injured  party 
is  relegated  either  to  the  remedy  of  injunc¬ 
tion  or  mandamus,  when  such  a  remedy  is 
appropriate,  or  else  to  an  action  at  law. 
State  Hwy.  Dep’t  v.  Parker,  75  Ga.  App. 
237,  43  S.E.2d  172  (1947)  (decided  under 
former  Code  1933,  §  95-1710). 

Exception  for  employee  suing  de¬ 
partment  for  workers’  compensation. 
—  Employee  of  the  Department  of  Trans¬ 
portation  may  bring  an  action  directly 
against  the  department  under  the  Work¬ 
ers’  Compensation  Act  for  an  injury  aris¬ 
ing  out  of  and  during  the  course  of  employ¬ 
ment;  this  is  the  sole  exception  under 
which  the  legislature  has  granted  author¬ 
ity  for  the  department  to  be  sued  other 
than  the  method  provided  for  in  statute. 
State  Hwy.  Dep’t  v.  Parker,  75  Ga.  App. 
237,  43  S.E.2d  172  (1947)  (decided  under 
former  Code  1933,  §§  95-1505,  95-1710). 

County  Liability 

No  waiver  of  immunity.  —  County 
was  not  liable  because  the  county  had  no 
liability  insurance  and  thus  retained  the 
county’s  sovereign  immunity;  under 
O.C.G.A.  §  32-2-6,  there  was  nothing 
which  the  DOT  must  have  defended  or  for 
which  DOT  must  have  been  responsible 
for  on  behalf  of  the  county.  DOT  v.  Price, 
208  Ga.  App.  320,  430  S.E.2d  602  (1993). 
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Department  of  Transportation’s  waiver 
of  DOT’s  own  immunity  by  the  purchase  of 
liability  insurance  for  employees  could  not 
have  created  a  “total”  or  “partial  waiver” 
of  the  county’s  immunity.  DOT  v.  Price, 
208  Ga.  App.  320,  430  S.E.2d  602  (1993). 

No  liability  for  county.  —  When  there 
is  no  liability  for  the  county,  the  mecha¬ 
nism  for  holding  the  DOT  responsible  for 
damages  under  O.C.G.A.  §  32-2-6  does 
not  create  such  liability.  Christian  v.  Mon¬ 
roe  County,  203  Ga.  App.  342,  417  S.E.2d 
37  (1992). 

Where  damage  off  highway.  —  When 
the  department  takes  rock  from  land  not 
on  a  highway,  and  uses  the  rock  in  the 
construction  of  a  road,  the  owner’s  cause 
of  action  does  not  originate  on  a  highway, 
and  the  owner’s  remedy  is  an  action 
against  the  board  in  the  county  of  the 
residence  of  a  member  at  the  time  the  suit 
is  brought.  State  Hwy.  Dep’t  v.  Parker,  75 
Ga.  App.  237,  43  S.E.2d  172  (1947)  (de¬ 
cided  under  former  Code  1933, 
§  95-1710). 

Liability  of  Other  Parties 

Section  not  applicable  to  other  de¬ 
fendants.  —  Provisions  of  this  section  do 


not  include  common-law  tort  actions 
against  parties  other  than  a  county  and 
the  Department  of  Transportation  simply 
because  the  alleged  negligent  act  “origi¬ 
nated  on  a  highway.”  Fulton  County  v. 
Woodside,  223  Ga.  316,  155  S.E.2d  404 
(1967)  (decided  under  former  Code  1933, 
§§  95-1710,  95-1712). 

Actions  against  contractors.  —  Pro¬ 
ceeding  against  a  private  contractor  al¬ 
though  based  upon  a  cause  of  action  “orig¬ 
inating  on  a  highway”  could  be 
maintained  without  adherence  to  the  pro¬ 
visions  of  this  section.  Fulton  County  v. 
Woodside,  223  Ga.  316,  155  S.E.2d  404 
(1967)  (decided  under  former  Code  1933, 
§§  95-1710,  95-1712). 

Section  on  necessary  parties  not 
applicable  to  declaratory  judgments. 
—  When  the  suit  was  for  a  declaratory 
judgment  and  was  not  brought  under  for¬ 
mer  Code  1933,  §  95-1710,  a  provision  of 
that  statute  relating  to  necessary  parties 
was  inapplicable  to  the  case  made  by  the 
petition.  Woodside  v.  State  Hwy.  Dep’t, 
216  Ga.  254,  115  S.E.2d  560  (1960)  (de¬ 
cided  under  former  Code  1933, 
§  95-1710). 


RESEARCH  REFERENCES 

ALR.  —  Liability,  in  motor  design,  construction,  or  failure  to  warn  of 
vehicle-related  cases,  of  governmental  en-  narrow  bridge,  2  ALR4th  635. 
tity  for  injury  or  death  resulting  from 

32-2-7.  Compensation  for  employees  injured  in  line  of  duty. 


(a)  As  used  in  this  Code  section,  the  term  “external  violence,  acci¬ 
dent,  or  injury”  means  any  act  of  violence,  an  accident,  or  an  injury  that 
is  caused  by  a  person  other  than: 

(1)  One  who  is  an  employee  of  the  department;  or 

(2)  One  who  is  an  employee  of  a  contractor  or  subcontractor 
performing  duties  under  a  contract  with  the  department. 

(b)  Any  employee  of  the  department  who,  on  or  after  July  1,  1987,  is 
injured  in  the  line  of  duty  by  an  act  of  external  violence,  accident,  or 
injury  shall  be  entitled  to  receive  compensation  as  provided  in  this  Code 
section.  Going  to  and  from  work  shall  not  be  considered  in  the  line  of 
duty.  For  the  purposes  of  this  Code  section,  “line  of  duty”  means 
working  in  the  proximity  of  traffic  movements  or  equipment  movements 
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doing  maintenance,  construction,  or  other  activities  which  may  be 
construed  as  hazardous. 

(c)  An  employee  injured  in  the  line  of  duty  as  provided  in  subsection 
(b)  of  this  Code  section  shall  continue  to  receive  his  regular  compensa¬ 
tion  for  the  period  of  time  that  the  employee  is  physically  unable  to 
perform  the  duties  of  his  employment;  provided,  however,  that  such 
benefits  provided  in  this  Code  section  shall  not  be  granted  for  injuries 
resulting  from  a  single  incident  for  more  than  a  total  of  180  working 
days.  An  employee  shall  be  required  to  submit  to  his  department  head 
satisfactory  evidence  of  such  disability. 

(d)  Benefits  made  available  under  this  Code  section  shall  be  subor¬ 
dinate  to  any  workers’  compensation  benefits  for  which  the  employee  is 
eligible  and  shall  be  limited  to  the  difference  between  the  amount  of 
available  workers’  compensation  benefits  and  the  amount  of  the  em¬ 
ployee’s  regular  compensation.  (Code  1981,  §  32-2-7,  enacted  by  Ga.  L. 
1987,  p.  390,  §  1.) 

32-2-8.  Department  to  fly  POW-MIA  flag  at  interstate  rest  areas. 

The  Department  of  Transportation  shall  fly  the  POW-MIA  flag 
year-round  at  each  of  the  rest  areas  along  interstate  highways  in  this 
state.  The  department  is  authorized  to  place  a  plaque  at  each  rest  area 
to  indicate  Georgia’s  appreciation  of  the  sacrifices  of  prisoners  of  war 
and  those  missing  in  action  and  their  families.  (Code  1981,  §  32-2-8, 
enacted  by  Ga.  L.  2001,  p.  485,  §  1.) 

Code  Commission  notes.  —  Pursuant  “year-round”  was  substituted  for  “year 
to  Code  Section  28-9-5,  in  2001,  round”  in  the  first  sentence. 

ARTICLE  2 

STATE  TRANSPORTATION  BOARD 


Editor’s  notes.  —  Ga.  L.  2001,  p.  1215, 
§  2,  not  codified  by  the  General  Assembly, 
provides  that:  “No  state  agency  shall 
name  or  rename  any  state  road,  bridge, 
interchange,  or  any  part  of  a  road  in  honor 
of,  or  with  the  name  of,  any  person  unless 
such  action  is  approved  by  a  joint  resolu¬ 
tion  or  Act  of  the  General  Assembly  which 
is  approved  by  the  Governor  or  becomes 
law  without  such  approval.  This  Code 
section  shall  not  apply  to  a  political  sub¬ 


division  of  the  state  naming  any  road 
which  is  under  the  jurisdiction  of  such 
political  subdivision.” 

Ga.  L.  2006,  p.  72,  §  32A/SB  465,  not 
codified  by  the  General  Assembly,  pro¬ 
vided  for  the  repeal  of  Ga.  L.  2001,  p. 
1215,  §  2,  which  section  has  been  codified 
as  and  superceded  by  Code  Section  32-4-3, 
relating  to  naming  state  roads,  bridges,  or 
interchanges,  and  which  Code  section 
shall  remain  effective. 
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32-2-20.  Composition  of  board;  qualifications  of  members;  terms 
of  office;  manner  of  selection  of  members;  filling  of 
vacancies;  officers;  meetings;  compensation  of  mem¬ 
bers. 

(a)  The  State  Transportation  Board  shall  be  composed  of  one  member 
to  be  chosen  from  each  congressional  district  of  the  state  in  the  manner 
provided  in  subsection  (b)  of  this  Code  section.  Each  member  of  the 
board  shall  be  a  resident  of  the  congressional  district  which  he  or  she 
represents.  In  the  event  any  person  who  is  an  officer,  agent,  official,  or 
employee  of  the  state  or  of  any  county,  municipality,  or  other  political 
subdivision  thereof  or  who  is  a  member  of  the  General  Assembly  is 
appointed  or  elected  as  a  member  of  the  board,  such  person  must  resign 
as  such  officer,  agent,  official,  employee,  or  member  prior  to  taking  office 
as  a  member  of  the  board. 

(b)  Each  member  shall  be  elected  to  serve  for  a  term  of  five  years  and 
until  his  or  her  successor  is  duly  elected  and  certified.  The  member  of 
the  board  from  each  congressional  district  shall  be  elected  by  a  majority 
vote  of  the  members  of  the  House  of  Representatives  and  Senate  whose 
respective  districts  are  embraced  or  partly  embraced  within  such 
congressional  district,  meeting  in  caucus  at  the  regular  session  of  the 
General  Assembly  immediately  preceding  the  expiration  of  the  term  of 
office  of  each  such  board  member.  Said  caucus  shall  be  called  at  the 
state  capitol  by  the  Speaker  of  the  House  of  Representatives  and  the 
President  of  the  Senate  within  the  first  ten  days  of  the  convening  of  the 
General  Assembly  in  regular  session  by  mailing  to  the  members  of  the 
General  Assembly  who  are  affected  written  notice  at  least  four  days 
before  the  caucus,  which  notice  shall  state  the  time,  place,  and  purpose 
of  said  caucus.  Within  15  days  after  each  such  election,  the  Speaker  of 
the  House  and  the  President  of  the  Senate  shall  jointly  transmit  a 
certificate  of  such  election  to  the  Secretary  of  State  who,  upon  receipt 
thereof,  shall  immediately  issue  his  or  her  commission  thereon,  with 
the  great  seal  of  the  state  affixed  thereto.  Any  member  of  the  board 
shall  be  subject  to  recall  at  any  time  by  a  majority  vote  of  the  legislative 
caucus  that  elected  the  member. 

(c)  In  the  event  that  any  vacancy  for  any  cause  shall  occur  in  the 
membership  of  the  board  during  any  regular  session  of  the  General 
Assembly,  the  remainder  of  the  unexpired  term  shall  be  filled  by  a 
member  elected  by  a  majority  vote  of  those  members  of  the  General 
Assembly  whose  respective  districts  are  embraced  or  partly  embraced 
within  the  congressional  district  where  the  vacancy  occurred,  in  the 
same  manner  as  provided  in  subsection  (b)  of  this  Code  section  for  the 
election  of  board  members.  In  the  event  that  any  vacancy  for  any  cause 
shall  occur  in  the  membership  of  the  board  while  the  General  Assembly 
is  not  in  session,  the  remainder  of  the  unexpired  term  shall  be  filled  by 
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a  member  elected  by  a  majority  vote  of  those  members  of  the  General 
Assembly  whose  respective  districts  are  embraced  or  partly  embraced 
within  the  congressional  district  where  the  vacancy  occurred,  at  a 
meeting  which  shall  be  called  by  the  Speaker  of  the  House  of  Repre¬ 
sentatives  and  the  President  of  the  Senate  at  some  convenient  location 
and  in  the  manner  provided  in  subsection  (b)  of  this  Code  section  for  the 
election  of  board  members. 

(d)  The  board  shall,  by  majority  vote  of  those  members  present  and 
voting  at  regular  sessions,  elect  from  their  number  a  chairman  and 
vice-chairman  who  shall  serve  at  the  pleasure  of  the  board.  In  like 
manner,  the  board  shall  also  elect  a  secretary,  who  need  not  necessarily 
be  a  member  of  the  board,  and  who  shall  also  serve  at  the  pleasure  of 
the  board. 

(e)  The  board  shall  meet  in  regular  session  at  least  one  day  each 
month,  at  least  nine  of  which  regular  sessions  are  to  be  held  at  the 
headquarters  of  the  Department  of  Transportation  in  Atlanta,  and  at 
such  other  special  meetings  as  may  be  called  by  the  commissioner,  by 
the  chairman,  or  by  a  majority  of  the  members  of  the  board  upon 
reasonable  written  notice  to  all  members  of  the  board.  Further,  the 
chairman  of  the  board  or  the  commissioner  is  authorized  from  time  to 
time  to  call  meetings  of  committees  of  the  board  which  are  established 
by  board  policy;  and  to  require  the  attendance  of  a  member  or  members 
of  the  board  at  places  inside  or  outside  the  state  when,  in  the  opinion  of 
the  chairman  or  the  commissioner,  the  member  or  members  of  the 
board  are  needed  to  attend  properly  to  the  department’s  business.  A 
majority  of  the  board  shall  constitute  a  quorum  for  the  transaction  of  all 
business  including  election  or  removal  of  the  commissioner.  Except  as 
otherwise  provided  in  this  title,  any  power  of  the  board  may  be 
exercised  by  a  majority  vote  of  those  members  present  at  any  meeting 
at  which  there  is  a  quorum. 

(f )  The  members  of  the  board  shall  receive  no  salary  but  shall  receive 
for  each  day  of  actual  attendance  at  meetings  of  the  board  and  the 
committee  meetings  the  per  diem  and  transportation  costs  prescribed 
in  Code  Section  45-7-21.  A  like  sum  shall  be  paid  for  each  day  actually 
spent  in  studying  the  transportation  needs  of  the  state  or  attending 
other  functions  as  a  representative  of  the  board,  not  to  exceed  60  days 
in  any  calendar  year.  No  per  diem  shall  be  paid  for  meetings  of  the 
board  conducted  by  conference  call.  In  addition,  they  shall  receive 
actual  transportation  costs  while  traveling  by  public  carrier  or  the  legal 
mileage  rate  for  the  use  of  a  personal  automobile  in  connection  with 
such  attendance  and  road  study.  Such  per  diem  and  expense  shall  be 
paid  from  funds  appropriated  to  the  department  upon  presentation,  by 
members  of  the  board,  of  vouchers  approved  by  the  chairperson  and 
signed  by  the  secretary.  (Ga.  L.  1919,  p.  242,  art.  3,  §  2;  Ga.  L.  1921,  p. 
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199,  §§  6,  7;  Code  1933,  §§  95-1601,  95-1602,  95-1603,  95-1605;  Ga.  L. 
1950,  p.  62,  §  4;  Ga.  L.  1951,  p.  31,  §  1;  Ga.  L.  1958,  p.  624,  §  1;  Ga.  L. 
1963,  p.  3,  §  1;  Ga.  L.  1963,  p.  282,  §  1;  Ga.  L.  1967,  p.  151,  §  1;  Ga.  L. 
1968,  p.  1055,  §  1;  Code  1933,  §  95A-306,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1974,  p.  1422,  §  11;  Ga.  L.  1975,  p.  833,  §  1;  Ga.  L. 
1990,  p.  296,  §  1;  Ga.  L.  1995,  p.  1041,  §  1;  Ga.  L.  1996,  p.  6,  §  32;  Ga. 
L.  2009,  p.  976,  §  2/SB  200;  Ga.  L.  2010,  p.  818,  §  1/SB  520;  Ga.  L. 
2011,  p.  752,  §  32/HB  142.) 

The  2010  amendment,  effective  June 
3,  2010,  in  subsection  (b),  inserted  “or  her” 
in  the  first  sentence  and  in  the 
next-to-last  sentence,  and  added  the  last 
sentence. 

The  2011  amendment,  effective  May 


13,  2011,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  inserted  “or  she” 
in  the  second  sentence  of  subsection  (a). 

Cross  references.  —  State  Transpor¬ 
tation  Board,  Ga.  Const.  1983,  Art.  IV, 
Sec.  IV.  Legal  mileage  rate,  §  50-19-7. 


JUDICIAL  DECISIONS 


No  action  for  unlawful  appropria¬ 
tion.  —  Without  constitutional  or  statu¬ 
tory  authorization,  no  action  lies  directly 
and  primarily  against  the  State  Highway 
Board  (now  State  Transportation  Board) 


for  unlawful  appropriation  of  private 
property  for  road  construction  purposes. 
Edmonds  v.  State  Hwy.  Bd.,  37  Ga.  App. 
812,  142  S.E.  214  (1928). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Section  21-2-4.1  applicable  to  State 
Transportation  Board.  —  O.C.G.A. 
§  21-2-4.1  applies  to  whatever  appoint¬ 
ments  must  be  made  to  the  State  Trans¬ 
portation  Board  as  a  result  of  congressio¬ 
nal  redistricting.  1992  Op.  Att’y  Gen.  No. 
92-9. 

Lapse  of  appropriations  that  be¬ 
come  deobligated.  —  Appropriated 
state  funds  which  become  deobligated 
during  a  subsequent  fiscal  year  are  sub¬ 
ject  to  lapse  and  may  not  be  applied  to 
contracts  for  which  motor  fuel  tax  appro¬ 


priations  were  previously  committed. 
1993  Op.  Att’y  Gen.  No.  93-9. 

Expenses  for  attendance  at 
out-of-state  meetings.  —  Members  of 
the  State  Transportation  Board  of  Georgia 
are  entitled  to  receive,  as  the  daily  ex¬ 
pense  allowance  allocated  to  the  members 
by  O.C.G.A.  §  45-7-21,  their  actual  ex¬ 
penses  for  attendance  at  board  and  com¬ 
mittee  meetings  which  are  held 
out-of-state.  1994  Op.  Att’y  Gen.  No. 
94-24. 


RESEARCH  REFERENCES 


C.J.S.  —  39A  C.J.S.,  Highways,  §  145 
et  seq. 

32-2-21.  Powers  and  duties  of  board  generally. 


The  board  shall  be  charged  with  the  general  control  and  supervision 
of  the  department.  In  the  exercise  of  such  general  control  and  supervi¬ 
sion,  the  board  shall  have  such  duties,  powers,  and  authority  as  are 
expressly  vested  in  it  by  this  title,  including  but  not  limited  to: 
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(1)  Designation  of  public  roads  on  the  state  highway  system; 

(2)  Approval  of  negotiated  construction  contracts,  of  authority 
lease  agreements,  or  of  the  advertising  of  nonnegotiated  construction 
contracts;  and 

(3)  Approval  of  all  long-range  plans  and  programs  of  the  depart¬ 
ment.  (Ga.  L.  1925,  p.  208,  §  3;  Code  1933,  §  95-1606;  Ga.  L.  1950,  p. 
62,  §  6;  Code  1933,  §  95A-307,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  1994,  p.  591,  §  2;  Ga.  L.  2009,  p.  976,  §  3/SB  200.) 

Cross  references.  —  State  Transpor¬ 
tation  Board,  Ga.  Const.  1983,  Art.  IV, 

Sec.  IV. 


JUDICIAL  DECISIONS 

Voluntary  dismissal  of  claims  with  Ins.  Co.,  233  Ga.  App.  564,  504  S.E.2d  710 
prejudice  was  not  a  contract  and,  thus,  (1998). 

O.C.G.A.  §§  23-2-20  and  32-2-21  did  not  Cited  in  Outdoor  Adv.  Ass’n  v.  DOT,  186 
apply  to  authorize  setting  aside  of  the  Ga.  App.  550,  367  S.E.2d  827  (1988). 
dismissal.  Kent  v.  State  Farm  Mut.  Auto. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Lapse  of  appropriations  that  be-  ject  to  lapse  and  may  not  be  applied  to 
come  deobligated.  —  Appropriated  contracts  for  which  motor  fuel  tax  appro- 
state  funds  which  become  deobligated  priations  were  previously  committed, 
during  a  subsequent  fiscal  year  are  sub-  1993  Op.  Att’y  Gen.  No.  93-9. 

32-2-22.  Definitions;  responsibilities  of  director  and  Planning 
Division;  approval  of  program  and  plan. 

(a)  As  used  in  this  chapter  and  in  Article  2  of  Chapter  5  of  this  title, 
the  term: 

(1)  “Director”  means  the  director  of  planning  provided  for  by  Code 
Section  32-2-43. 

(2)  “Division”  means  the  Planning  Division  of  the  department 
provided  for  by  paragraph  (4)  of  subsection  (b)  of  Code  Section 
32-2-41. 

(3)  “Metropolitan  planning  organization”  means  the  forum  for 
cooperative  transportation  decision  making  for  a  metropolitan  plan¬ 
ning  area. 

(4)  “Metropolitan  transportation  plan”  means  the  official 
intermodal  transportation  plan  that  is  developed  and  adopted 
through  the  metropolitan  transportation  planning  process  for  a 
metropolitan  planning  area. 
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(5)  “Nonmetropolitan  area”  means  a  geographic  area  outside  the 
designated  metropolitan  planning  areas. 

(6)  “State-wide  strategic  transportation  plan”  means  the  official, 
intermodal,  comprehensive,  fiscally  constrained  transportation  plan 
which  includes  projects,  programs,  and  other  activities  to  support 
implementation  of  the  state’s  strategic  transportation  goals  and 
policies.  This  plan  and  the  process  for  developing  the  plan  shall 
comply  with  23  C.F.R.  Section  450.104. 

(7)  “State-wide  transportation  improvement  program”  means  a 
state-wide  prioritized  listing  of  transportation  projects  covering  a 
period  of  four  years  that  is  consistent  with  the  state-wide  strategic 
transportation  plan,  metropolitan  transportation  plans,  and  trans¬ 
portation  improvement  programs  and  required  for  multi-modal  proj¬ 
ects  to  be  eligible  for  funding  under  Title  23  U.S.C.  and  Title  49 
U.S.C.  Chapter  53. 

(8)  “Transportation  improvement  program”  means  a  prioritized 
listing  of  transportation  projects  covering  a  period  of  four  years  that 
is  developed  and  formally  adopted  by  a  metropolitan  planning 
organization  as  part  of  the  metropolitan  transportation  planning 
process,  consistent  with  the  metropolitan  transportation  plan,  and 
required  for  projects  to  be  eligible  for  funding  under  Title  23  U.S.C. 
and  Title  49  U.S.C.  Chapter  53. 

(b)  The  director  and  the  division  shall: 

(1)  Review  and  make  recommendations  to  the  Governor  concern¬ 
ing  all  proposed  regional  land  transportation  plans  and  transporta¬ 
tion  improvement  programs  and  negotiate  with  the  propounder  of  the 
plans  concerning  changes  or  amendments  which  may  be  recom¬ 
mended  by  the  department  or  the  Governor,  consistent  with  applica¬ 
ble  federal  law  and  regulation; 

(2)  Review  any  transportation  projects  proposed  by  the  depart¬ 
ment  and  adopt,  remove,  or  otherwise  include  such  projects  as  all  or 
a  portion  of  department  plans,  consistent  with  applicable  federal  law 
and  regulation; 

(3)  Develop  the  state-wide  strategic  transportation  plan  and  the 
state-wide  transportation  improvement  program  and  support  the 
various  transportation  improvement  programs; 

(4)  Develop  an  annual  capital  construction  project  list  to  be  re¬ 
viewed  by  the  Governor  and  submitted  to  the  General  Assembly  for 
consideration  in  the  budget; 

(5)  Promulgate  rules  and  regulations  necessary  to  carry  out  its 
duties  under  the  provisions  of  this  title.  The  division  shall  report  the 
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content  of  such  rules  or  regulations  to  the  Transportation  Commit¬ 
tees  of  the  Senate  and  House  of  Representatives  for  their  approval  by 
majority  vote  prior  to  the  promulgation  thereof;  and 

(6)  Do  all  things  necessary  or  convenient  to  carry  out  the  powers 
expressly  given  in  this  Code  section. 

(c)  After  review  and  approval  by  the  Governor,  the  state  transporta¬ 
tion  improvement  program  and  the  state-wide  strategic  transportation 
plan  shall  be  submitted  to  the  State  Transportation  Board  for  approval. 
(Code  1981,  §  32-2-22,  enacted  by  Ga.  L.  2009,  p.  976,  §  4/SB  200.) 

ARTICLE  3 
OFFICERS 

32-2-40.  Selection  of  commissioner  of  transportation;  term;  va¬ 
cancy;  bond;  other  elective  office. 

(a)  The  commissioner  of  transportation  shall  be  the  chief  executive 
officer  of  the  department. 

(b)  The  commissioner,  his  successor,  and  each  succeeding  commis¬ 
sioner  thereafter  shall  be  selected  by  a  vote  of  the  majority  of  the  total 
number  of  members  of  the  board.  At  the  time  of  said  vote,  the  board 
shall  stipulate  the  term  the  commissioner  shall  serve,  and  said  com¬ 
missioner  shall  serve  during  the  stipulated  term  and  until  his  successor 
is  selected  by  the  board  and  duly  qualified.  The  board  shall  stipulate 
one  of  the  following  to  be  the  term  of  the  commissioner: 

(1)  The  commissioner  shall  serve  at  the  pleasure  of  the  board;  or 

(2)  The  commissioner  shall  serve  any  term  specified  by  the  board 
up  to  and  including  a  maximum  of  four  years;  however,  the  board 
shall  not  specify  a  term  of  office  that  extends  beyond  the  end  of  the 
term  of  the  Governor  in  office  at  the  time  the  commissioner’s  term  is 
scheduled  to  begin. 

(c)  If  the  board  stipulates  that  the  commissioner  shall  serve  under 
the  provisions  of  paragraph  (2)  of  this  subsection,  upon  a  vote  of  the 
majority  of  the  total  members  of  the  board,  the  commissioner  shall  be 
subject  to  removal  by  the  board  for  just  cause  after  reasonable  notice, 
copy  of  charge,  hearing,  and  opportunity  for  presentation  of  evidence.  In 
the  event  of  a  vacancy  in  the  office  of  the  commissioner  by  reason  of 
resignation,  removal,  death,  or  permanent  incapacity  and  inability  to 
perform  the  duties  of  the  office,  the  deputy  commissioner  shall  become 
acting  commissioner  to  serve  until  such  time  as  the  board  at  any 
regular  or  called  meeting  selects  a  new  commissioner  to  fill  the 
unexpired  term  of  office  created  by  such  vacancy. 
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(d)  The  commissioner  shall  qualify,  upon  selection,  by  executing  a 
bond  in  the  amount  of  $100,000.00  with  a  corporate  surety  licensed  to 
do  business  in  this  state  and  payable  to  the  Governor  and  his  successors 
in  office,  such  bond  to  be  approved  by  the  Governor  and  conditioned  on 
the  faithful  discharge  of  his  duties  as  commissioner.  The  premium  of 
such  bond  shall  be  paid  from  funds  of  the  department. 

(e)  The  commissioner  shall  devote  full  time  and  attention  to  the 
duties  and  responsibilities  of  his  office.  No  person  who  serves  as 
commissioner  shall  be  eligible,  except  as  hereinafter  provided  in  this 
subsection,  to  qualify  as  a  candidate  in  any  primary,  special,  or  general 
election  for  any  state  or  federal  elective  office  nor  to  hold  any  such  office, 
except  as  hereinafter  provided  in  this  subsection,  during  the  time  he 
serves  as  commissioner  and  for  a  period  of  12  months  after  the  date  he 
ceases  to  serve  as  commissioner.  However,  nothing  contained  in  this 
subsection  shall  prevent  the  commissioner  from  being  appointed  to  any 
other  office  nor  disqualify  him  from  running  in  any  election  to  succeed 
himself  in  any  office  to  which  he  was  appointed  nor  to  hold  such  office 
in  the  event  he  is  elected  thereto  and  otherwise  qualified  therefor; 
provided,  however,  that  the  commissioner  shall  resign  as  commissioner 
of  transportation  before  accepting  any  such  appointive  office.  (Code 
1933,  §  95A-308,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1983,  p. 
400,  §  1.) 

Cross  references.  —  Official  bonds 
generally,  T.  45,  C.  4. 

32-2-41.  Powers,  duties,  and  authority  of  commissioner;  estab¬ 
lishment  of  divisions. 

(a)  As  the  chief  executive  officer  of  the  department,  the  commissioner 
shall  have  direct  and  full  control  of  the  department.  He  or  she  shall 
possess,  exercise,  and  perform  all  the  duties,  powers,  and  authority 
which  may  be  vested  in  the  department  by  law,  except  those  duties, 
powers,  and  authority  which  are  expressly  reserved  by  law  to  the  board 
or  the  director  of  planning.  The  commissioner’s  principal  responsibility 
shall  be  the  faithful  implementation  of  transportation  plans  produced 
by  the  director  of  planning  and  approved  by  the  Governor  and  the  State 
Transportation  Board,  subject  to  the  terms  of  such  appropriations  Acts 
as  may  be  adopted  from  time  to  time.  The  commissioner  shall  also  be 
responsible  for  the  duties  and  activities  assigned  to  the  commissioner  in 
Article  5  of  Chapter  8  of  Title  48.  When  the  board  is  not  in  regular  or 
called  session,  the  commissioner  shall  perform,  exercise,  and  possess  all 
duties,  powers,  and  authority  of  the  board  except: 

(1)  Approval  of  the  advertising  of  nonnegotiated  construction  con¬ 
tracts;  and 

(2)  Approval  of  authority  lease  agreements. 
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The  commissioner  shall  also  have  the  authority  to  exercise  the  power  of 
eminent  domain  and  to  execute  all  contracts,  authority  lease  agree¬ 
ments,  and  all  other  functions  except  those  that  cannot  legally  be 
delegated  to  him  or  her  by  the  board. 

(b)(1)  The  commissioner  shall  have  the  authority  to  employ,  dis¬ 
charge,  promote,  supervise,  and  determine  the  compensation  of  such 
personnel  as  he  or  she  may  deem  necessary  or  useful  to  the  effective 
operation  and  administration  of  the  department  except  that  the 
commissioner  shall  not  employ  a  person  who  is  related  within  t  e 
second  degree  of  consanguinity  to  the  commissioner  or  any  member  01 
the  board,  provided  that  such  prohibition  shall  not  be  applied  so  as  to 
terminate  the  employment  of  persons  employed  before  said  prohib¬ 
ited  relationship  was  created  by  the  subsequent  election  of  a  board 
member  or  appointment  of  a  commissioner. 

(2)  Notwithstanding  the  provisions  of  subsection  (b)  of  Code  Sec¬ 
tion  32-6-29,  the  commissioner  shall  have  the  authority  to  appoint 
and  employ  five  nonuniformed  investigators  who  shall  be  certified 
peace  officers  pursuant  to  the  provisions  of  Chapter  8  of  Title  35,  the 
“Georgia  Peace  Officer  Standards  and  Training  Act.”  The  investiga¬ 
tors  shall  have  full  arrest  powers  in  cases  involving  internal  affairs  of 
the  department  and  in  cases  involving  obstruction  of,  encroaching  on, 
or  injury  to  public  roads  or  rights  of  way.  In  such  cases,  the 
investigators  shall  be  authorized: 

(A)  To  investigate  Department  of  Transportation  related  crimes 
committed  anywhere  in  the  state; 

(B)  To  arrest  any  person  violating  the  criminal  laws  of  this  state; 

(C)  To  serve  and  execute  warrants  after  notifying  the  law 
enforcement  agency  of  the  local  jurisdiction  of  the  intent  to  serve 
such  warrant  or  warrants; 

(D)  To  enforce  in  general  the  criminal  laws  of  this  state; 

(E)  To  issue  citations  for  civil  damage  to  any  person  found  to  be 
violating  the  laws,  rules,  and  regulations  pertaining  to  vegetation 
management;  and 

(F)  To  carry  firearms  while  performing  their  duties  but  only  if 
such  investigators  have  been  certified  by  the  Georgia  Peace  Officer 
Standards  and  Training  Council  as  having  successfully  completed 
the  course  of  training  required  by  Chapter  8  of  Title  35,  the 
“Georgia  Peace  Officer  Standards  and  Training  Act.” 

(3)  The  power  granted  to  the  commissioner  in  paragraph  (1)  of  this 
subsection  shall  be  subject  to  and  limited  by  Article  1  of  Chapter  20 
of  Title  45  establishing  a  merit  system  for  department  employees,  to 
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the  extent  that  the  same  or  any  amendments  thereto  are  now  or  may 
be  hereafter  applicable  to  department  personnel. 

(4)  There  shall  be  a  Planning  Division  of  the  department,  directed 
and  staffed  by  the  director  of  planning,  which  shall  be  the  depart¬ 
ment’s  principal  unit  for  developing  the  state  transportation  improve¬ 
ment  program  and  the  state-wide  strategic  transportation  plan  and 
coordinating  transportation  policies,  planning,  and  programs  related 
to  design,  construction,  maintenance,  operations,  and  financing  of 
transportation,  under  the  supervision  of  the  director.  The  division 
and  the  director  shall  not  have  jurisdiction  over  the  funds  allocated 
for  the  local  maintenance  and  improvement  grant  program  pursuant 
to  subsection  (d)  of  Code  Section  32-5-27  except  as  expressly  provided 
by  said  subsection. 

(5)  There  shall  be  an  Engineering  Division  of  the  department  to  be 
supervised  by  the  chief  engineer,  a  Finance  Division  of  the  depart¬ 
ment  to  be  supervised  by  the  treasurer,  an  Administration  Division  of 
the  department  to  be  supervised  by  the  deputy  commissioner,  an 
Intermodal  Division  to  be  supervised  by  an  appointee  serving  at  the 
pleasure  of  the  commissioner,  and  a  Local  Grants  Division  to  be 
supervised  by  an  appointee  serving  at  the  pleasure  of  the  commis¬ 
sioner.  The  duties,  responsibilities,  and  personnel  of  each  such 
division  shall  be  as  established  by  the  commissioner. 

(6)  The  commissioner  may  establish  a  Construction  Division,  an 
Operations  and  Maintenance  Division,  a  Permitting  Division,  and  a 
Public-Private  Initiatives  Division  of  the  department.  The  commis¬ 
sioner  shall  assign  to  such  divisions,  except  as  otherwise  provided  by 
law,  such  personnel  and  such  duties  and  responsibilities  as  may  be 
necessary  and  appropriate  for  the  proper  functioning  of  the  depart¬ 
ment.  (Code  1933,  §  95A-309,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga. 
L.  1974,  p.  1422,  §  12;  Ga.  L.  1994,  p.  591,  §  3;  Ga.  L.  2004,  p.  898, 
§  1;  Ga.  L.  2009,  p.  976,  §  5/SB  200;  Ga.  L.  2010,  p.  396,  §  .1/SB  305; 
Ga.  L.  2010,  p.  778,  §  1.1/HB  277;  Ga.  L.  2010,  p.  818,  §  2/SB  520.) 


The  2010  amendments.  —  The  first 
2010  amendment,  effective  June  2,  2010, 
added  the  fourth  sentence  in  the  introduc¬ 
tory  paragraph  of  subsection  (a).  The  sec¬ 
ond  2010  amendment,  effective  June  3, 
2010,  in  paragraph  (b)(5),  inserted  “an 
Intermodal  Division  to  be  supervised  by 
an  appointee  serving  at  the  pleasure  of 
the  commissioner,”  near  the  end  of  the 
first  sentence.  The  third  2010  amend¬ 
ment,  effective  July  1,  2010,  made  identi¬ 


cal  changes  to  those  made  by  the  second 
2010  amendment. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1991,  “authority 
lease  agreements”  was  substituted  for 
“authority-lease  agreements”  in  para¬ 
graph  (a)(2)  and  in  the  undesignated  lan¬ 
guage  at  the  end  of  subsection  (a). 

Editor’s  notes.  —  Ga.  L.  2010,  p.  778, 
§  1/HB  277,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
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known  and  may  be  cited  as  the  ‘Transpor-  law  on  administrative  law,  see  62  Mercer 
tation  Investment  Act  of  2010.”’  L.  Rev.  1  (2010). 

Law  reviews.  —  For  annual  survey  of 


JUDICIAL  DECISIONS 


Regulation  of  outdoor  advertising. 

—  Since  former  paragraph  (a)(4)  of 
O.C.G.A.  §  32-2-41  expressly  forbade  the 
commissioner  from  exercising  the  board’s 
power  concerning  the  approval  of 
“long-range  plans  and  programs  of  the 
department,”  and  the  adoption,  amend¬ 
ment,  or  repeal  of  departmental  rules  and 

32-2-41.1.  Progress  report  and 


regulations  concerning  outdoor  advertis¬ 
ing  in  Georgia  was  a  long-range  program, 
the  commissioner  was  not  empowered  to 
adopt  proposed  amendments  to  such  rules 
and  regulations  sua  sponte.  Outdoor  Adv. 
Ass’n  v.  DOT,  186  Ga.  App.  550,  367 
S.E.2d  827,  cert,  denied,  186  Ga.  App.  918, 
367  S.E.2d  827  (1988). 

Strategic  Transportation  Plan. 


(a)  On  or  before  October  15,  2009,  the  director  shall  prepare  a  report 
for  the  Governor,  the  Lieutenant  Governor,  the  Speaker  of  the  House  of 
Representatives,  and  the  chairpersons  of  the  Senate  Transportation 
Committee  and  the  House  Committee  on  Transportation,  respectively, 
detailing  the  progress  the  division  has  made  on  preparing  a  State-wide 
Strategic  Transportation  Plan.  The  director  shall  deliver  a  draft  of  the 
plan  for  comments  and  suggestions  by  members  of  the  General  Assem¬ 
bly  and  the  Governor  on  or  before  December  31,  2009.  Comments  and 
suggestions  by  the  House  and  Senate  Transportation  Committees  of  the 
General  Assembly  and  the  Governor  shall  be  submitted  to  the  director 
no  later  than  February  15,  2010.  This  plan  shall  include  a  list  of 
projects  realistically  expected  to  begin  construction  within  the  next  four 
years,  the  cost  of  such  projects,  and  the  source  of  funds  for  such  projects. 
The  plan  shall  be  developed  with  consideration  of  investment  policies 

addressing: 

(1)  Growth  in  private-sector  employment,  development  of  work 
force,  and  improved  access  to  jobs; 

(2)  Reduction  in  traffic  congestion; 

(3)  Improved  efficiency  and  reliability  of  commutes  in  major  met¬ 
ropolitan  areas; 

(4)  Efficiency  of  freight,  cargo,  and  goods  movement; 

(5)  Coordination  of  transportation  investment  with  development 
patterns  in  major  metropolitan  areas; 

(6)  Market  driven  travel  demand  management; 

(7)  Optimized  capital  asset  management; 

(8)  Reduction  in  accidents  resulting  in  injury  and  loss  of  life; 

(9)  Border-to-border  and  interregional  connectivity;  and 
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(10)  Support  for  local  connectivity  to  the  state-wide  transportation 

network. 

The  investment  policies  provided  for  in  paragraphs  (1)  through  (10)  of 
this  subsection  shall  also  guide  the  development  of  the  allocation 
formula  provided  for  under  Code  Section  32-5-27  and  shall  expire  on 
April  15,  2012,  and  every  four  years  thereafter  unless  amended  or 
renewed.  The  final  version  of  the  State-wide  Strategic  Transportation 
Plan  shall  be  completed  by  April  10,  2010,  and  shall  be  delivered  to  the 
Governor,  the  Lieutenant  Governor,  the  Speaker  of  the  House  of 
Representatives,  and  the  chairpersons  of  the  Senate  Transportation 
Committee  and  the  House  Committee  on  Transportation.  A  report 
detailing  the  progress  of  projects  and  programs  in  the  State-wide 
Strategic  Transportation  Plan  shall  be  prepared  and  delivered  semian¬ 
nually  thereafter,  and  a  revised  version  shall  be  prepared  and  delivered 
at  least  biennially  thereafter. 

(b)  The  report  and  plan  prepared  under  subsection  (a)  of  this  Code 
section  shall  also  be  published  on  the  website  of  the  department.  (Code 
1981,  §  32-2-41.1,  enacted  by  Ga.  L.  2008,  p.  528,  §  1/KB  1189;  Ga.  L. 
2009,  p.  976,  §  6/SB  200.) 

Code  Commission  notes.  —  Pursuant  2008,  p.  806,  §  1,  was  redesignated  as 
to  Code  Section  28-9-5,  in  2008,  Code  Code  Section  32-2-41.2. 

Section  32-2-41.1,  as  enacted  by  Ga.  L. 

32-2-41.2.  Development  of  benchmarks;  reports;  value  engineer¬ 
ing  studies. 

(a)  The  commissioner  shall  develop  and  publish  in  print  or  electron¬ 
ically  benchmarks,  based  upon  the  type  and  scope  of  a  construction 
project,  that  detail  a  realistic  time  frame  for  completion  of  each  stage  of 
a  construction  project,  including  preliminary  engineering  and  design, 
environmental  permitting  and  review,  and  right  of  way  acquisition. 

(b)  The  director  shall  submit  a  semiannual  report  to  the  Governor, 
the  Lieutenant  Governor,  the  Speaker  of  the  House  of  Representatives, 
and  the  chairpersons  of  the  House  and  Senate  Transportation  Commit¬ 
tees  detailing  the  progress  of  every  construction  project  valued  at  $10 
million  or  more  against  the  benchmarks.  This  report  shall  include  an 
analysis  explaining  the  discrepancies  between  the  benchmarks  and 
actual  performance  on  each  project  as  well  as  an  explanation  for  delays. 
This  report  shall  also  be  published  on  the  website  of  the  department. 

(c)  The  department  shall  create  and  maintain  on  its  website  a 
detailed  status  report  on  each  project  under  planning  or  construction. 
This  status  report  shall  include,  but  not  be  limited  to,  the  name  and 
contact  information  of  the  project  manager,  if  applicable. 
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(d)  Value  engineering  studies  shall  be  performed  on  all  projects 
whose  costs  exceed  $10  million,  and  the  director  shall  submit  an  annual 
report  to  the  Governor,  the  Lieutenant  Governor,  the  Speaker  ot  the 
House  of  Representatives,  and  the  chairpersons  of  the  House  and 
Senate  Transportation  Committees  detailing  the  amount  saved  due  to 
the  value  engineering  studies.  This  report  shall  also  be  published  on  the 
website  of  the  department.  (Code  1981,  §  32-2-41.2,  enacted  by  Ga.  L. 
2008,  p.  806,  §  1/SB  417;  Ga.  L.  2009,  p.  976,  §  7/SB  200;  Ga.  L.  2010, 

p.  838,  §  10/SB  388.) 

The  2010  amendment,  effective  June  to  Code  Section  28-9-5,  in  2008,  Code 
3  2010  inserted  “in  print  or  electroni-  Section  32-2-41.1,  as  enacted  by  Gra.  L. 
tally”  in  subsection  (a).  2008,  p.  806,  §  1,  was  redesignated  as 

Code  Commission  notes.  —  Pursuant  Code  Section  32-2-41.2. 

32-2-42.  Deputy  commissioner  of  transportation;  chief  engi- 
neer;  treasurer  and  assistant  treasurer. 

(a)  The  commissioner  shall  appoint  a  deputy  commissioner  of  trans¬ 
portation  to  serve  at  the  pleasure  of  the  commissioner.  Before  assuming 
the  duties  of  his  or  her  office,  the  deputy  commissioner  shall  qualify  by 
giving  bond  with  a  corporate  surety  licensed  to  do  business  in  this  state, 
such  bond  to  be  in  the  amount  of  $500,000.00  and  payable  to  the 
Governor  and  his  or  her  successors  in  office.  The  bond  shall  be  subject 
to  the  approval  of  the  Governor  and  shall  be  conditioned  on  the  faithful 
discharge  of  the  duties  of  the  office,  including  any  duties  of  the  office  of 
the  commissioner  which  the  deputy  commissioner  may  be  required  to 
perform  as  acting  commissioner.  The  premium  for  the  bond  shall  be 
paid  out  of  the  funds  of  the  department.  The  deputy  commissioner  shall 
be  the  assistant  commissioner  and  shall  be  empowered  to  act  in  his  or 
her  own  name  for  the  commissioner.  The  deputy  commissioner  may 
exercise  to  the  extent  permitted  by  law  only  such  powers  and  duties  of 
the  commissioner  as  have  been  previously  assigned  to  him  or  her  in 
writing  by  the  commissioner.  In  the  event  of  the  commissioner’s 
temporary  incapacity  which  causes  his  or  her  absence  from  the  offices  of 
the  Department  of  Transportation  in  Atlanta,  Georgia,  for  30  consecu¬ 
tive  days,  the  deputy  commissioner  shall  assume  all  the  powers  and 
duties  of  the  commissioner,  to  be  exercised  until  such  time  as  the 
commissioner’s  temporary  absence  or  incapacity  shall  cease.  In  the 
event  of  the  commissioner’s  permanent  incapacity,  the  deputy  commis¬ 
sioner  shall  become  acting  commissioner,  as  provided  in  subsection  (c) 
of  Code  Section  32-2-40. 

(b)  The  commissioner  shall  appoint  a  chief  engineer  to  serve  at  the 
pleasure  of  the  commissioner.  The  chief  engineer  shall  be  the  chief 
engineer  of  the  department  and  shall  be  a  professional  engineer 
registered  in  accordance  with  Chapter  15  of  Title  43  and  who  shall  be 
experienced  in  highway  engineering. 
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(c)  The  commissioner  shall  appoint  a  treasurer  of  the  department  to 
serve  at  the  pleasure  of  the  commissioner.  Before  assuming  the  duties 
of  his  or  her  office,  the  treasurer  shall  qualify  by  giving  bond  with  a 
corporate  surety  licensed  to  do  business  in  this  state,  such  bond  to  be  in 
the  amount  of  $500,000.00  and  payable  to  the  Governor  and  his  or  her 
successors  in  office.  The  bond  shall  be  subject  to  the  approval  of  the 
Governor  and  shall  be  conditioned  on  the  faithful  discharge  of  the 
duties  of  the  office.  The  premium  for  the  bond  shall  be  paid  out  of  the 
funds  of  the  department.  The  duties  of  the  treasurer  shall  be  to  receive 
all  funds  from  all  sources  to  which  the  department  is  entitled,  to 
account  for  all  funds  received  by  the  department,  to  adjust  for  addi¬ 
tional  appropriations  or  balances  brought  forward  from  previous  years 
with  the  prior  approval  of  the  Office  of  Planning  and  Budget,  and  to 
perform  such  other  duties  as  may  be  required  of  him  or  her  by  the 
commissioner.  The  commissioner  shall  have  the  authority  to  appoint  an 
assistant  treasurer  in  the  same  manner  and  under  the  same  conditions 
as  set  forth  in  this  subsection  for  the  appointment  of  the  treasurer, 
including  the  qualifying  in  advance  by  giving  bond  of  the  same  type, 
amount,  and  paid  for  in  the  same  manner  as  required  of  the  treasurer. 
The  assistant  treasurer  shall  assume  the  duties  of  office  of  treasurer 
upon  the  incapacity  or  death  of  the  treasurer  and  shall  serve  until  a 
new  treasurer  is  appointed  as  provided  in  this  subsection. 

(d)  Any  provision  of  this  title  or  of  any  other  statute  or  of  any  rule  or 
regulation  to  the  contrary  notwithstanding,  the  commissioner  or  the 
deputy  commissioner  may,  in  addition  to  serving  as  commissioner  or 
deputy  commissioner,  also  simultaneously  serve  as  chief  engineer, 
provided  that  he  or  she  shall  be  appointed  and  shall  possess  the 
qualifications  as  prescribed  in  subsection  (b)  of  this  Code  section.  A 
commissioner  or  deputy  commissioner  simultaneously  serving  as  chief 
engineer  shall  be  paid  for  the  discharge  of  all  his  or  her  duties  the  sum 
to  which  he  or  she  is  entitled  as  commissioner  or  deputy  commissioner. 
(Ga.  L.  1925,  p.  208,  §  2;  Code  1933,  §  95-1607;  Ga.  L.  1950,  p.  62,  §  7; 
Code  1933,  §  95A-310,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1975, 
p.  102,  §  1;  Ga.  L.  1994,  p.  591,  §  4;  Ga.  L.  2009,  p.  976,  §  8/SB  200;  Ga. 
L.  2011,  p.  583,  §  2/HB  137.) 

The  2011  amendment,  effective  July  Budget,”  in  the  fifth  sentence  of  subsection 
1,  2011,  inserted  “to  adjust  for  additional  (c). 

appropriations  or  balances  brought  for-  Cross  references.  —  Official  bonds 
ward  from  previous  years  with  the  prior  generally,  T.  45,  C.  4  T.  45. 
approval  of  the  Office  of  Planning  and 

32-2-43.  Director  of  planning;  appointment;  responsibilities. 

(a)  There  shall  be  a  director  of  planning  appointed  by  the  Governor 
subject  to  approval  by  a  majority  vote  of  both  the  House  Transportation 
Committee  and  the  Senate  Transportation  Committee.  The  director 
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shall  serve  during  the  term  of  the  Governor  by  whom  he  or  she  is 
appointed  and  at  the  pleasure  of  the  Governor.  If  the  Governor’s  term 
expires  and  the  incoming  Governor  has  not  made  an  appointment,  the 
current  director  of  planning  may  serve  until  a  replacement  is  appointed 
by  the  incoming  Governor  and  confirmed  by  the  House  and  Senate 
Transportation  Committees. 

(b)  The  director  of  planning’s  principal  responsibility  shall  be  the 
development  of  transportation  plans,  including  the  development  of  the 
state-wide  strategic  transportation  plan  and  state-wide  transportation 
improvement  program  and  other  comprehensive  plans  pursuant  to  the 
provisions  of  Code  Section  32-2-3  and  Code  Section  32-2-22,  strategic 
transportation  plans  pursuant  to  the  provisions  of  Code  Section 
32-2-41.1,  and  benchmarks  and  value  engineering  studies  pursuant  to 
the  provisions  of  Code  Section  32-2-41.2,  in  consultation  with  the  board, 
the  Governor,  and  the  commissioner.  The  director  shall  also  be  respon¬ 
sible  for  the  duties  and  activities  assigned  to  the  director  in  Article  5  of 
Chapter  8  of  Title  48.  The  director  shall  be  the  director  of  the  Planning 
Division  of  the  department  and  shall  possess,  exercise,  and  perform  all 
the  duties,  powers,  and  authority  which  may  be  vested  in  such  division 
by  law  and  are  necessary  or  appropriate  for  such  purpose,  except  those 
duties,  powers,  and  authority  which  are  expressly  reserved  by  law  to 
the  board  or  the  commissioner.  (Code  1981,  §  32-2-43,  enacted  by  Ga.  L. 
2009,  p.  976,  §  9/SB  200;  Ga.  L.  2010,  p.  778,  §  2/HB  277;  Ga.  L.  2011, 

p.  583,  §  3/HB  137.) 

The  2010  amendment,  effective  June 
2,  2010,  in  subsection  (a),  inserted  “both” 
and  inserted  “and  the  Senate  Transporta¬ 
tion  Committee”  in  the  first  sentence;  and 
added  the  next  to  last  sentence  in  subsec¬ 
tion  (b). 

The  2011  amendment,  effective  July 
1,  2011,  in  subsection  (a),  substituted  the 
present  third  sentence  for  the  former 
third  through  fifth  sentences,  which  read: 

“Before  assuming  the  duties  of  his  or  her 
office,  the  director  shall  qualify  by  giving 
bond  with  a  corporate  surety  licensed  to 
do  business  in  this  state,  such  bond  to  be 
in  the  amount  of  $500,000.00  and  payable 
to  the  Governor  and  his  or  her  successors 

ARTICLE  4 

EXERCISE  OF  POWER  TO  CONTRACT  GENERALLY 

Cross  references.  —  Applicability  of  tracts  generally,  §  50-5-50  et  seq.  Applica- 
article  to  airport  construction  contracts,  bility  of  State  Properties  Code  to  depart- 
§  32-2-2(a)(17).  State  purchasing  con-  ment,  §  50-16-38. 


in  office.  The  bond  shall  be  subject  to  the 
approval  of  the  Governor  and  shall  be 
conditioned  on  the  faithful  discharge  of 
the  duties  of  the  office.  The  premium  for 
the  bond  shall  be  paid  out  of  the  funds  of 
the  department.” 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2009,  “the”  was 
deleted  following  “may  be  vested  in”  in  the 
last  sentence  of  subsection  (b). 

Editor’s  notes.  —  Ga.  L.  2010,  p.  778, 
§  1/HB  277,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Transpor¬ 
tation  Investment  Act  of  2010.’” 
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RESEARCH  REFERENCES 

ALR.  —  Construction  and  effect  of  works  or  construction  contract  with  state 
“changed  conditions”  clause  in  public  or  its  subdivision,  56  ALR4th  1042. 

32-2-60.  Authority  to  contract;  form  and  content  of  construction 
contracts;  federal-aid  highway  contracts;  bonds. 

(a)  The  department  shall  have  the  authority  to  contract  as  set  forth 
in  this  article  and  in  Code  Section  32-2-2.  All  department  construction 
contracts  shall  be  in  writing.  Any  contract  entered  into  by  the  depart¬ 
ment  for  the  construction  of  a  public  road  shall  include,  as  a  cost  of  the 
project,  provisions  for  sowing  vegetation,  if  appropriate,  on  all  banks, 
fills,  cuts,  ditches,  and  other  places  where  soil  erosion  is  likely  to  result 
from  the  necessary  incidents  to  road  work  along  the  right  of  way  of  the 
road  project. 

(b)  Persons,  firms,  or  corporations  submitting  bids  on  department 
construction  contracts  are  required  to  examine  the  site  of  the  proposed 
work  and  determine  for  themselves  the  anticipated  subsurface  and 
latent  physical  conditions  at  the  site  prior  to  submitting  a  bid  on  the 
project.  The  submission  of  a  bid  shall  be  prima-facie  evidence  that  the 
bidder  has  made  such  examination  and  is  satisfied  as  to  the  conditions 
to  be  encountered  in  performing  the  work.  The  department  does  not  in 
any  way  guarantee  the  amount  or  nature  of  subsurface  materials  which 
may  be  encountered  and  which  must  be  excavated,  graded,  or  driven 
through  in  performing  the  work  on  the  project.  The  contractor  shall  not 
plead  deception  or  misunderstanding  because  of  variations  from  quan¬ 
tities  of  work  to  be  performed  or  materials  to  be  furnished  as  shown  on 
the  plans  or  minor  variations  from  the  locations  or  character  of  the 
work.  Payment  will  be  made  only  for  actual  quantities  of  work  per¬ 
formed  in  accordance  with  the  plans  and  specifications.  The  depart¬ 
ment  shall  not  provide  compensation  above  the  amount  bid  on  such 
project  solely  due  to  the  encountering  of  subsurface  or  latent  physical 
conditions  at  the  site  which  are  different  from  those  anticipated  by  the 
bidder. 

(c) (1)  Notwithstanding  the  provisions  of  subsection  (b)  of  this  Code 
section,  the  department  reserves  the  right  to  make,  at  any  time 
during  the  progress  of  work,  such  increases  or  decreases  in  quantities 
and  such  alterations  in  the  details  of  construction  as  necessary  or 
desirable  to  satisfactorily  complete  the  work.  Such  increases  or 
decreases  shall  not  invalidate  the  contract  nor  release  the  surety  and 
the  contractor  agrees  to  perform  the  work  as  altered. 

(2)  Whenever  an  alteration  materially  increases  or  decreases  the 
scope  of  the  work  specified  in  the  contract,  a  supplemental  agreement 
acceptable  to  both  parties  shall  be  made.  In  the  absence  of  a 
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supplemental  agreement  acceptable  to  both  parties,  the  department 
may  direct  that  the  work  be  done  either  by  force  account  or  at  existing 
contract  prices.  Any  force  account  agreement  shall  be  in  writing, 
specifying  the  terms  of  payment  signed  by  the  chief  engineer,  and 
agreed  to  in  writing  by  the  contractor. 

(3)  Changes  made  by  the  engineer  will  not  be  considered  to  waive 
any  of  the  provisions  of  the  contract,  nor  may  the  contractor  make 
any  claim  for  loss  of  anticipated  profits  because  of  the  changes,  or  by 
reason  of  any  variation  between  the  approximate  quantities  and  the 
quantities  of  work  as  done. 

(d)  The  provisions  of  subsections  (b)  and  (c)  of  this  Code  section  shall 
be  applicable  only  to  federal-aid  highway  contracts. 

(e) (1)  When  the  estimated  amount  of  any  department  construction 
contract  exceeds  $300  million,  performance  and  payment  bonds  shall 
be  required  in  the  amount  of  at  least  the  total  amount  payable  by  the 
terms  of  the  contract  unless  the  department,  after  public  notice, 
makes  a  written  determination  supported  by  specific  findings  that 
single  bonds  in  such  amount  are  not  reasonably  available,  and  the 
board  approves  such  determination  in  a  public  meeting.  In  such 
event,  the  estimated  value  of  the  construction  portion  of  the  contract, 
excluding  right  of  way  acquisition  and  engineering,  shall  be  guaran¬ 
teed  by  a  combination  of  security  including,  but  not  limited  to,  the 
following: 

(A)  Payment,  performance,  surety,  cosurety,  or  excess  layer 
surety  bonds; 

(B)  Letters  of  credit; 

(C)  Guarantees  of  the  contractor  or  its  parent  companies; 

(D)  Obligations  of  the  United  States  and  of  its  agencies  and 
instrumentalities;  or 

(E)  Cash  collateral; 

provided,  however,  that  the  aggregate  total  guarantee  of  the  project 
may  not  use  a  corporate  guarantee  of  more  than  35  percent.  The 
combination  of  such  guarantees  shall  be  determined  at  the  discretion  of 
the  department,  subject  to  the  approval  of  the  board;  provided,  however, 
that  such  aggregate  guarantees  shall  include  not  less  than  $300  million 
of  performance  and  payment  bonds  and  shall  equal  not  less  than  100 
percent  of  the  contractor’s  obligation  under  the  construction  portion  of 
the  contract. 

(2)  Payment  guarantees  approved  pursuant  to  this  subsection 
shall  be  deemed  to  satisfy  the  requirements  of  Code  Section  13-10-61. 
Contractors  requesting  payment  under  construction  contracts  guar- 


956 


32-2-60 


DEPARTMENT  OF  TRANSPORTATION 


32-2-61 


anteed  pursuant  to  this  subsection  shall  provide  the  following  certi¬ 
fication  under  oath  with  each  such  request:  “All  payments  due  to 
subcontractors  and  suppliers  from  previous  payment  received  under 
the  contract  have  been  made,  and  timely  payments  will  be  made  from 
the  proceeds  of  the  payment  covered  by  this  certification.”  (Ga.  L. 
1965,  p.  628,  §  1;  Code  1933,  §  95A-801,  enacted  by  Ga.  L.  1973,  p. 


947,  §  1;  Ga.  L.  1988,  p.  1908,  § 
2006,  p.  663,  §  1/HB  1177;  Ga.  L. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2006,  “limited 
to,  the  following:”  was  substituted  for 
“limited  to  the  following:”  near  the  end  of 
the  introductory  paragraph  (now  para¬ 
graph  (e)(1))  of  subsection  (e),  “Guaran¬ 
tees”  was  substituted  for  “Guaranties”  in 
paragraph  (e)(3)  (now  subparagraph 
(e)(1)(C)),  and  in  paragraph  (e)(5)  (now 
subparagraph  (e)(1)(E)),  “collateral;  pro¬ 
vided,  however,”  was  substituted  for  “col¬ 
lateral.  (6)  Provided  however”  and  “per¬ 
cent”  was  substituted  for 
Editor’s  notes.  —  Ga.  L.  1988,  p.  1908, 


1;  Ga.  L.  1994,  p.  591,  §  5;  Ga.  L. 
2007,  p.  47,  §  32/SB  103.) 

§  2,  not  codified  by  the  General  Assembly, 
provides:  “The  provisions  of  this  Act  shall 
not  be  applicable  to  or  affect  existing  con¬ 
tracts  in  effect  on  the  effective  date  of  this 
Act.”  This  Act  became  effective  April  14, 
1988. 

Ga.  L.  1988,  p.  1908,  §  4,  not  codified  by 
the  General  Assembly,  provides:  “No  pro¬ 
vision  of  this  Act  shall  prohibit  any  court 
of  law  or  equity  from  reforming  a  contract 
or  awarding  damages  based  upon  a  mu¬ 
tual  mistake  of  fact  or  fraud  in  the  incep¬ 
tion  of  a  contract  or  its  performance.” 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Necessity  for  retaining  highway 
project  file  for  20-year  period.  —  It  is 

necessary  to  retain  an  entire  highway 
project  file  for  a  20-year  period;  retaining 
the  release,  final  voucher,  and  contract  for 
this  period  will  not  adequately  protect  the 


state’s  interests  in  compliance  with  state 
law  because  highway  construction  con¬ 
tracts  are  sealed  contracts  and  are  there¬ 
fore  subject  to  a  20-year  statute  of  limita¬ 
tions.  1973  Op.  Att’y  Gen.  No.  73-89. 


32-2-61.  Limitations  on  power  to  contract. 


(a)  The  department  is  expressly  prohibited  from  making  or  contract¬ 
ing  any  debts  or  entering  into  any  contract  for  which  it  does  not  have 
sufficient  funds  appropriated  at  the  time  of  making  said  debt  or 
entering  into  said  contract  to  enable  it  to  meet  such  debt  or  such 
contract  obligation.  However,  such  prohibition  shall  not  apply  to 
contracts  entered  into  pursuant  to  Article  IX,  Section  III,  Paragraph  I 
and  Article  VII,  Section  IV,  Paragraph  IV  of  the  Constitution  of  Georgia; 
and  the  department  is  expressly  authorized  to  enter  into  such  contracts 
and  to  obligate  the  department  in  connection  therewith.  For  the 
purpose  of  paying  obligations  imposed  by  any  such  contract,  such  funds 
as  may  be  appropriated  to  the  department  for  activities  incident  to 
providing  and  maintaining  an  adequate  system  of  public  roads  in  the 
state  and  the  cost  incident  thereto  may  be  pledged  by  the  department. 

(b) (1)  The  board  shall  not  enter  into  any  lease  contract  if: 
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(A)  The  aggregates  of  all  lease  rentals  from  that  and  all  other 
such  lease  contracts  including  the  contract  or  contracts  proposed  to 
be  entered  into  exceed  $19,900,000.00  per  annum  or  15  percent  of 
the  funds  appropriated  to  the  department  in  the  fiscal  year 
immediately  preceding  entering  into  any  such  lease  rental  con¬ 
tract,  whichever  is  greater;  or 

(B)  Such  lease  contract  constitutes  security  for  bonds  or  other 
obligations  issued  by  the  lessor. 

(2)  The  execution  of  any  lease  contract  is  prohibited  until  the 
General  Assembly  has  specifically  provided  funds  in  an  appropria¬ 
tions  Act  for  the  payment  of  at  least  one  year’s  rental  under  such 

contract. 

(c)  Except  as  authorized  by  Article  3  of  Chapter  5  of  Title  50,  the 
department  is  prohibited  from  entering  into  any  contract  for  the 
purchase  of  supplies,  materials,  equipment,  or  services,  except  those 
services  ancillary  to  the  construction  and  maintenance  of  a  public  road. 

(d) (1)  The  department  is  prohibited  from  negotiating  any  contract  for 
the  construction  or  maintenance  of  a  public  road  involving  the 
expenditure  of  $200,000.00  or  more  except  any  contract: 

(A)  With  counties,  municipalities,  and  state  agencies,  provided 
that  such  negotiated  contract  shall  be  made  at  the  average  bid 
price  of  the  same  kind  of  work  let  to  contract  after  advertisement 
during  a  period  of  60  days  prior  to  the  making  of  the  contract; 

(B)  With  a  railroad  company  or  utility  concerning  relocation  of 
its  tracks  or  facilities  where  the  same  are  not  then  located  on  a 
public  road  and  such  relocation  is  necessary  as  an  incident  to  the 
construction  or  improvement  of  a  public  road.  However,  nothing 
contained  in  this  subsection  shall  be  construed  as  requiring  the 
department  to  furnish  a  site  or  right  of  way  for  railroad  or  railway 
lines  or  tracks  or  utility  facilities  required  to  be  removed  from  a 
public  road.  Furthermore,  this  subsection  shall  not  prevent  the 
department  from  assisting  in  the  removal  and  relocation  of  publicly 
owned  utilities  from  locations  on  public  roads  as  provided  in  Code 
Section  32-6-170; 

(C)  For  emergency  construction  or  maintenance  involving  the 
expenditure  of  $200,000.00  or  more  when  the  public  interest 
requires  that  the  work  be  done  without  the  delay  of  advertising  for 
public  bids; 

(D)  For  the  procurement  of  business,  professional,  or  other 
services  from  any  person,  firm,  or  corporation  as  an  independent 
contractor; 
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(E)  With  the  State  Road  and  Tollway  Authority;  or 

(F)  Through  the  provisions  of  a  design-build  contract  as  pro¬ 
vided  for  in  Code  Section  32-2-81. 

(2)  A  department  contract  negotiated  and  made  with  a  political 
subdivision,  as  authorized  by  subparagraph  (A)  of  paragraph  (1)  of 
this  subsection,  may  be  subcontracted  to  any  person  or  political 
subdivision.  It  may  be  performed  with  inmate  labor,  except  in  the 
case  of  a  public  work  constructed  with  federal  aid,  or  the  forces  of 
such  political  subdivision  or  those  of  a  political  subdivision  to  which 
such  contract  has  been  subcontracted.  However,  the  department  shall 
have  the  authority  to  furnish  planning,  contract  plans,  specifications, 
and  engineering  supervision  over  a  public  road  being  constructed  by 
a  political  subdivision  or  by  its  subcontractor.  Any  subcontract  made 
under  authority  of  this  subsection  shall  not  constitute  the  basis  of  any 
claim  against  the  department,  nor  shall  such  subcontract  be  consid¬ 
ered  an  assignment  of  the  rights  of  the  political  subdivision  under  its 
contract  with  the  department. 

(e)  Except  for  public  roads  within  and  leading  to  state  parks,  the 
department  is  prohibited  from  maintaining  any  public  road  not  on  the 
state  highway  system.  Any  department  contract  with  a  state  agency  or 
political  subdivision  for  construction  of  a  public  road  not  then,  nor  to 
become  upon  completion  of  the  contract,  part  of  the  state  highway 
system  or  a  road  within  or  leading  to  a  state  park  shall  not  relieve  the 
agency  or  the  political  subdivision  of  the  responsibility  for  maintaining 
such  public  road  as  such  duty  is  imposed  by  this  Code  section  and  by 
Code  Sections  32-4-41  and  32-4-91.  (Ga.  L.  1950,  p.  62,  §  12;  Ga.  L. 
1951,  p.  31,  §  3;  Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  81,  §  1;  Ga.  L.  1955,  p. 
249,  §  1;  Ga.  L.  1961,  p.  22,  §  1;  Ga.  L.  1967,  p.  382,  §  1;  Ga.  L.  1968, 
p.  1055,  §  5;  Code  1933,  §  95A-802,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  1974,  p.  1422,  §  19;  Ga.  L.  1975,  p.  1159,  §§  1-3;  Ga.  L.  1983,  p. 
3,  §  56;  Ga.  L.  1989,  p.  356,  §  1;  Ga.  L.  1997,  p.  699,  §  1;  Ga.  L.  2001, 
p.  1251,  §  1-2;  Ga.  L.  2004,  p.  905,  §  1;  Ga.  L.  2005,  p.  117,  §  30A/HR 
312;Ga.L.  2007,  p.  167,  §  1/HB  192;  Ga.  L.  2012,  p.  1343,  §  1/HB  817.) 


The  2012  amendment,  effective  July 
1,  2012,  substituted  “$200,000.00”  for 
“$100,000.00”  near  the  end  of  introductory 
language  of  paragraph  (d)(1)  and  near  the 
middle  of  subparagraph  (d)(1)(C);  and 
substituted  “subdivision”  for  “division”  in 
the  last  sentence  of  paragraph  (d)(2). 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1991,  “subpara¬ 
graph  (A)  of  paragraph  (1)”  was  substi¬ 
tuted  for  “subparagraph  (1)(A)”  in  the  first 
sentence  of  paragraph  (d)(2). 


JUDICIAL  DECISIONS 


Effect  of  transfer  of  state  road.  —  ited  from  maintaining  a  road  after  the 
Department  of  Transportation  is  prohib-  road  is  transferred  from  the  state  highway 
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system  and  the  department  owed  no  duty 
to  plaintiff  who  was  injured  in  an  accident 
on  the  road.  Georgia  DOT  v.  Smith,  210 
Ga.  App.  741,  437  S.E.2d  811  (1993). 

When  an  injured  party  sued  the  Georgia 
Department  of  Transportation  (DOT)  for 
injuries  received  in  a  single-car  accident 
on  a  county  road,  the  party  could  not 
maintain  a  negligent  maintenance  claim 
against  DOT  because  the  road  on  which 
the  accident  occurred  was  not  part  of  the 
state  highway  system,  nor  did  the  road 


lead  to  a  state  park;  thus,  under  O.C.G.A. 
§  32-4-41(1),  the  county  was  obligated  to 
maintain  the  road  and,  under  O.C.G.A. 
§  32-2-6 1(e),  DOT’S  contract  with  the 
county  to  improve  the  road  did  not  relieve 
the  county  of  this  responsibility.  Ogles  v. 
E.A.  Mann  &  Co.,  277  Ga.  App.  22,  625 
S.E.2d  425  (2005). 

Cited  in  DOT  v.  Carr,  254  Ga.  App.  781, 
564  S.E.2d  14  (2002);  Barrett  v.  Ga.  DOT, 
304  Ga.  App.  667,  697  S.E.2d  217  (2010). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Department  of  Transportation  may 
enter  into  transportation  construc¬ 
tion  contracts  with  financial  backing 
from  State  Road  and  Tollway  Author¬ 
ity.  _  Department  of  Transportation  may 
enter  into  transportation  construction 
contracts  with  all  or  a  portion  of  the 


financial  backing  for  the  contracts  coming 
from  a  contractual  promise  from  the  State 
Road  and  Tollw ay  Authority  to  borrow  and 
provide  money  to  DOT  as  and  when 
needed  to  expend  on  projects  that  are  the 
subjects  of  the  construction  contracts. 
2001  Op.  Att’y  Gen.  No.  2001-10. 


RESEARCH  REFERENCES 

ALR.  —  Contract  for  personal  services  bids  as  condition  of  public  contract,  15 
as  within  requirement  of  submission  of  ALR3d  733. 

32-2-62.  Approval  by  board  of  advertising  of  nonnegotiated 
construction  contracts;  factors  to  be  considered  by 
board. 


The  advertising  of  all  nonnegotiated  department  construction  con¬ 
tracts  shall  have  the  prior  approval  of  the  board.  When  the  board  is  not 
in  session,  the  commissioner  may  approve  negotiated  construction 
contracts.  In  determining  public  roads  most  in  need  of  work  and  also 
the  type,  class,  width,  location,  and  order  of  priority  of  each  project,  the 
board  shall  take  into  consideration  such  factors  as  the  use  of  the  public 
road  in  question;  the  present  need  and  anticipated  development  of  the 
area  traversed  by  it;  whether  or  not  it  is  a  school  bus  or  mail  route;  and 
its  use  for  agricultural  or  industrial  purposes.  The  board  shall  also  take 
into  consideration  the  information  disclosed  by  the  records  required  by 
Code  Section  32-4-2  to  be  maintained  by  the  department.  (Code  1933, 
§  95A-803,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-2-63.  Authority  of  commissioner  to  execute  contracts  and 
authority  lease  agreements. 

The  commissioner  shall  have  full  authority  to  execute  contracts  and 
authority  lease  agreements  on  behalf  of  the  department  whenever  such 
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contracts  or  agreements  have  been  approved  in  accordance  with  this 
title.  (Code  1933,  §  95A-804,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-2-64.  Required  letting  of  contracts  by  public  bid;  posting  bid 
on  department  website  sufficient. 

Except  as  authorized  by  subsection  (d)  of  Code  Section  32-2-61,  all 
department  construction  and  maintenance  contracts  shall  be  let  by 
public  bid.  For  purposes  of  this  Code  section,  posting  a  bid  on  the 
department’s  website  shall  satisfy  the  public  bid  requirement.  (Ga.  L. 
1949,  p.  372,  §  2;  Code  1933,  §  95A-805,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  2012,  p.  1343,  §  2/HB  817.) 

The  2012  amendment,  effective  July  tracts  by  Department  of  Administrative 
1,  2012,  added  the  second  sentence.  Services  by  public  bid,  §  50-5-67. 

Cross  references.  —  Letting  of  con- 

JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1950,  p.  62,  as 
amended,  which  was  subsequently  re¬ 
pealed  but  was  succeeded  by  provisions  in 
this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

Judicial  notice  that  construction 
be  done  by  independent  contractor 
not  required.  —  In  a  suit  by  a  property 


owner  for  damage  to  property  caused  by 
highway  construction,  the  requirement 
that  competitive  bids  be  taken  on  highway 
maintenance  and  construction  contracts 
does  not  require  the  court  to  take  judicial 
notice  of  the  fact  that  the  construction  was 
done  by  an  independent  contractor.  Rich¬ 
mond  County  v.  Williams,  109  Ga.  App. 
670,  137  S.E.2d  343  (1964)  (decided  under 
former  Ga.  L.  1950,  p.  62,  as  amended). 


RESEARCH  REFERENCES 


ALR.  —  Contract  for  personal  services  Authority  of  state,  municipality,  or 
as  within  requirement  of  submission  of  other  governmental  entity  to  accept  late 
bids  as  condition  of  public  contract,  15  bids  for  public  works  contracts,  49  ALR5th 
ALR3d  733.  747. 


32-2-65.  Advertising  for  bids. 

(a)  On  all  contracts  required  to  be  let  by  public  bid,  the  commissioner 
shall  advertise  for  competitive  bids  for  at  least  two  weeks;  the  public 
advertisement  shall  be  inserted  once  a  week  in  such  newspapers  or 
other  publications,  or  both,  as  will  ensure  adequate  publicity,  the  first 
insertion  to  be  at  least  two  weeks  prior  to  the  opening  of  bids,  the 
second  to  follow  one  week  after  the  publication  of  the  first  insertion. 

(b)  Such  advertisement  shall  include  but  not  be  limited  to  the 
following  items: 

(1)  A  description  sufficient  to  enable  the  public  to  know  the 
approximate  extent  and  character  of  the  work  to  be  done; 
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(2)  The  time  allowed  for  performance; 

(3)  The  terms  and  time  of  payment,  including  a  statement  that 
final  payment  of  amounts  withheld  or  deposited  in  escrow  need  not  be 
made  until  the  issuance  of  the  chief  engineer’s  certification  of 
satisfactory  completion  of  work  and  acceptance  thereof,  as  provided 
in  Code  Sections  32-2-75  through  32-2-77; 

(4)  Where  and  under  what  conditions  and  costs  the  detailed  plans 
and  specifications  and  proposal  forms  may  be  obtained; 

(5)  The  amount  of  the  required  proposal  guaranty; 

(6)  The  time  and  place  for  submission  and  opening  of  bids; 

(7)  The  right  of  the  department  to  reject  any  one  or  all  bids;  and 

(8)  Such  further  notice  as  the  department  may  deem  advisable  as 
in  the  public  interest.  (Ga.  L.  1949,  p.  373,  §  3;  Code  1933, 
§  95A-806,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1994,  p.  591, 
§  6.) 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1950,  p.  62,  as 
amended,  which  was  subsequently  re¬ 
pealed  but  was  succeeded  by  provisions  in 
this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

Judicial  notice  that  construction 
be  done  by  independent  contractors. 
—  In  a  suit  by  a  property  owner  for 


damage  to  property  caused  by  highway 
construction,  the  requirement  that  com¬ 
petitive  bids  be  taken  on  highway  mainte¬ 
nance  and  construction  contracts  does  not 
require  the  court  to  take  judicial  notice  of 
the  fact  that  the  construction  was  done  by 
an  independent  contractor.  Richmond 
County  v.  Williams,  109  Ga.  App.  670,  137 
S.E.2d  343  (1964)  (decided  under  former 
Ga.  L.  1950,  p.  62,  as  amended). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Letting  one-bid  projects,  limited 
negotiation  with  certain  bidders,  and 
letting  to  second-low  bidders  are  now 

legal  under  O.C.G.A.  §  32-2-69  and  can  be 
included  in  the  “advertised  specifica¬ 
tions,”  whether  that  term  can  be  applied 


to  the  standard  specifications  themselves 
or  whether  the  three  identified  circum¬ 
stances  must  be  specifically  referenced  in 
the  actual  advertisement  of  the  project. 
1986  Op.  Att’y  Gen.  No.  86-21. 


32-2-66.  Prequalifications  of  contractors  and  subcontractors. 


In  order  to  establish  a  list  of  reliable  persons  qualified  to  bid  on  a 
department  contract  or  to  subcontract  with  such  persons  and  to  ensure 
that  the  contract  may  be  awarded  to  the  lowest  reliable  bidder,  the 
department  may  adopt  and  publish  in  print  or  electronically  uniform 
and  reasonable  rules  and  regulations  which  may  include  but  not  be 
limited  to  the  following: 
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(1)  A  requirement  that  every  contractor  desiring  to  be  qualified  to 
bid  or  subcontract  file  with  the  department  an  application  including, 
among  other  information:  a  financial  statement;  a  complete  question¬ 
naire  regarding  the  contractor’s  organization  and  the  work  per¬ 
formed  by  such  contractor;  and  a  statement  of  equipment  owned  or 
leased  by  such  contractor; 

(2)  Conditions  under  which  a  contractor  or  subcontractor  may 
become  disqualified  to  bid  or  to  subcontract; 

(3)  Procedures  for  assigning  maximum  capacity  ratings  to  contrac¬ 
tors  and  subcontractors;  and 

(4)  Provisions  for  waiving  prequalification  of  contractors  for  con¬ 
struction  of  specialty  items.  For  the  purpose  of  this  paragraph, 
“specialty  items”  means  work  that  requires  highly  specialized  knowl¬ 
edge,  craftsmanship,  or  equipment  not  ordinarily  available  in  the 
type  of  contracting  organizations  qualified  and  expected  to  bid  on  the 
contract  as  a  whole.  (Code  1933,  §  95A-807,  enacted  by  Ga.  L.  1973, 
p.  947,  §  1;  Ga.  L.  2010,  p.  838,  §  10/SB  388.) 

The  2010  amendment,  effective  June 
3,  2010,  inserted  “in  print  or  electroni¬ 
cally”  in  the  introductory  language. 

32-2-67.  Payment  by  bidder  to  cover  costs. 

A  bidder  shall  be  required  to  pay  to  the  department  a  reasonable  sum 
sufficient  to  cover  the  cost  to  the  department  of  copies  of  the  bid 
proposal  form  of  the  department,  the  standard  specifications  of  the 
department,  and  the  plans  of  the  contract  if  such  plans  are  required 
because  the  particular  contract  calls  for  construction.  (Code  1933, 
§  95A-808,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-2-68.  Proposal  guaranty  by  bidder. 

(a)  No  bid  will  be  considered  by  the  department  unless  it  is  accom¬ 
panied  by  a  proposal  guaranty  in  the  form  of  a  certified  check  or  other 
acceptable  security  payable  to  the  treasurer  of  the  department  for  an 
amount  deemed  by  the  department  to  be  in  the  public  interest  and 
necessary  to  ensure  that  the  successful  bidder  will  execute  the  contract 
on  which  he  bid. 

(b)  A  proposal  guaranty  will  be  returned  to  a  bidder  upon  receipt  by 
the  department  of  the  bidder’s  written  withdrawal  of  his  bid  if  such 
receipt  is  before  the  time  scheduled  for  the  opening  of  bids.  Upon  the 
determination  by  the  department  of  the  lowest  reliable  bidder,  the 
department  will  return  the  proposal  guaranties  to  all  bidders  except 
that  of  the  lowest  reliable  bidder.  If  no  contract  award  is  made  within 
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30  days  after  the  date  set  for  the  opening  of  bids,  all  bids  shall  be 
rejected  and  all  proposal  guaranties  shall  be  returned  unless  the 
department  and  the  successful  bidder  agree  in  writing  to  a  longer 
period  of  time.  (Code  1933,  §  95A-809,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1.) 


JUDICIAL  DECISIONS 

Forfeiture  of  bid  bond.  —  Contrac-  bids  submitted  were  opened  and  then  de- 
tor’s  bid  bond  was  required  to  be  forfeited  dined  to  execute  the  contract  awarded  to 
since  the  contractor  first  attempted  to  the  contractor.  DOT  v.  American  Ins.  Co., 
withdraw  the  contractor’s  bid  after  all  268  Ga.  505,  491  S.E.2d  328  (1997). 

32-2-69.  Bidding  process  and  award  of  contract. 

(a)  Except  as  authorized  by  Code  Sections  32-2-79  and  32-2-80,  the 
department  shall  award  the  contract  to  the  lowest  reliable  bidder, 
provided  that  the  department  shall  have  the  right  to  reject  any  and  all 
such  bids  whether  such  right  is  reserved  in  the  public  notice  or  not  and, 
in  such  case,  the  department  may  readvertise,  perform  the  work  itself, 
or  abandon  the  project. 

(b)  If  only  one  bid  is  received,  the  department  shall  open  and  read  the 
bid.  If  the  bid  is  at  or  below  the  department’s  cost  estimate  for  the 
project  as  certified  by  the  chief  engineer,  such  cost  estimate  shall  be 
read  immediately  and  publicly.  If  the  bid  exceeds  the  department’s  cost 
estimate  for  the  project,  the  department  may  negotiate  with  the  bidder 
to  establish  a  fair  and  reasonable  price  for  the  contract,  provided  that 
the  resulting  negotiated  contract  price  is  not  greater  than  the  bid  and 
that  the  department’s  cost  estimate  is  disclosed  to  the  bidder  prior  to 
the  beginning  of  the  negotiations. 

(c)  If  the  department  made  errors  in  the  bidding  documents  which 
resulted  in  an  unbalanced  bid,  the  department  may  negotiate  with  the 
lowest  reliable  bidder  to  correct  such  errors,  provided  that  the  lowest 
reliable  bidder  is  not  changed. 

(d)  If  the  lowest  reliable  bidder  is  released  by  the  department 
because  of  an  obvious  error  or  if  the  lowest  reliable  bidder  refuses  to 
accept  the  contract  and  thereby  forfeits  the  bid  bond,  the  department 
may  award  the  contract  to  the  next  lowest  reliable  bidder,  readvertise, 
perform  the  work  itself,  or  abandon  the  project. 

(e)  For  purposes  of  this  Code  section,  posting  of  a  bid  on  the 
department’s  website  shall  be  equivalent  to  having  read  the  bid.  (Code 
1933,  §  95A-810,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1986,  p. 
153,  §  1;  Ga.  L.  1994,  p.  591,  §  7;  Ga.  L.  2003,  p.  905,  §  3;  Ga.  L.  2012, 
p.  1343,  §  3/HB  817.) 
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The  2012  amendment,  effective  July  amendment  to  this  Code  section,  see  20 
1,  2012,  added  subsection  (e).  Ga.  St.  U.L.  Rev.  170  (2003). 

Law  reviews.  —  For  note  on  the  2003 


JUDICIAL  DECISIONS 


Forfeiture  of  bid  bond.  —  Contrac¬ 
tor’s  bid  bond  was  required  to  be  forfeited 
after  the  contractor  first  attempted  to 
withdraw  the  contractor’s  bid  after  all 
bids  submitted  were  opened  and  then  de¬ 
clined  to  execute  the  contract  awarded  to 
the  contractor.  DOT  v.  American  Ins.  Co., 
268  Ga.  505,  491  S.E.2d  328  (1997). 

Department  of  Transportation  was 
not  obligated  to  release  a  bidder  from 
the  bidder’s  contractual  obligations  due  to 
an  obvious  error  in  the  bid.  DOT  v.  Amer¬ 
ican  Ins.  Co.,  268  Ga.  505,  491  S.E.2d  328 
(1997). 

Reliable  bidder.  —  Even  if  a  contrac¬ 
tor’s  claim  that  a  state  transportation 
department  violated  the  contractor’s  U.S. 
Const.,  amend.  14  equal  protection  rights 
by  subjecting  the  contractor’s  paving  work 
to  testing  and  by  preventing  the  contrac¬ 


tor’s  lowest  bid  for  a  repaving  project  from 
being  accepted  was  cognizable  as  a  class  of 
one  claim,  the  contractor’s  complaint  did 
not  meet  the  tightened  Fed.  R.  Civ.  P.  8 
requirements  for  42  U.S.C.  §  1983  claims; 
the  contractor  did  not  identify  similarly 
situated  contractors  who  were  treated 
more  favorably  with  regard  to  defect  test¬ 
ing,  and  the  comparator  cited  by  the  con¬ 
tractor  with  regard  to  the  failure  to  facil¬ 
itate  acceptance  of  the  contractor’s 
repaving  bid  was  not  properly  alleged  to 
have  been  similarly  situated  in  the  ab¬ 
sence  of  an  allegation  of  performance 
problems,  particularly  when  O.C.G.A. 
§  32-2-69(a)  did  not  require  that  the  low¬ 
est  bidder  be  chosen,  but  that  the  lowest 
reliable  bidder  be  chosen.  Douglas  As¬ 
phalt  Co.  v.  Qore,  Inc.,  541  F.3d  1269  (11th 
Cir.  2008). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Letting  one-bid  projects,  limited 
negotiation  with  certain  bidders,  and 
letting  to  second-low  bidders  are  now 

legal  under  O.C.G.A.  §  32-2-69  and  can  be 
included  in  the  “advertised  specifica¬ 
tions,”  whether  that  term  can  be  applied 


to  the  standard  specifications  themselves 
or  whether  the  three  identified  circum¬ 
stances  must  be  specifically  referenced  in 
the  actual  advertisement  of  the  project. 
1986  Op.  Att’y  Gen.  No.  86-21. 


RESEARCH  REFERENCES 


ALR.  —  Public  contracts:  authority  of  Public  contracts:  low  bidder’s  monetary 
state  or  its  subdivision  to  reject  all  bids,  relief  against  state  or  local  agency  for 
52  ALR4th  186.  nonaward  of  contract,  65  ALR4th  93. 

32-2-70.  Bonds  of  successful  bidder. 


Where  the  contract  price  exceeds  $100,000.00,  no  department  con¬ 
struction  contract  shall  be  valid  unless  the  contractor  first  gives: 

(1)  The  performance  and  payment  bonds  in  accordance  with  Chap¬ 
ter  10  of  Title  13;  and 

(2)  Such  other  bonds  or  insurance  policies  required  by  the  depart¬ 
ment  in  its  proposal  forms,  including  but  not  limited  to  public  liability 
and  property  damage  insurance  bonds  or  policies.  (Code  1933, 
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§  95A-811,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2001,  p.  4, 
§  32;  Ga.  L.  2001,  p.  820,  §  2;  Ga.  L.  2007,  p.  167,  §  2/HB  192.) 

Code  Commission  notes.  —  The  with  and  was  treated  as  superseded  by 
amendment  of  this  Code  section  by  Ga.  L.  Ga.  L.  2001,  p.  820,  §  2.  See  County  of 
2001,  p.  4,  §  32,  irreconcilably  conflicted  Butts  v.  Strahan,  151  Ga.  417  (1921). 

RESEARCH  REFERENCES 


ALR.  —  F ailure  of  public  authorities  to 
take  contractor’s  bond  as  required  by  law, 
as  rendering  them  liable  to  laborers  or 
materialmen,  64  ALR  678. 

Validity  of  statute  or  ordinance  which 
requires  liability  or  indemnity  insurance 


or  bond  as  condition  of  license  for  conduct¬ 
ing  business  or  profession,  120  ALR  950. 

State  or  local  government’s  liability  to 
subcontractors,  laborers,  or  materialmen 
for  failure  to  require  general  contractor  to 
post  bond,  54  ALR5th  649. 


32-2-71.  Failure  of  successful  bidder  to  sign  contract  or  furnish 
bonds. 


If  the  successful  bidder  fails  to  sign  the  contract  or  furnish  the  bonds 
or  policies  required  by  Code  Section  32-2-70,  the  proposal  guaranty  will 
become  the  property  of  the  department  as  liquidated  damages.  The 
contract  then  may  be  readvertised  or  the  project  may  be  abandoned. 
(Code  1933,  §  95A-812,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 


Forfeiture  of  bid  bond.  —  Contrac-  bids  submitted  were  opened  and  then  de- 
tor’s  bid  bond  was  required  to  be  forfeited  dined  to  execute  the  contract  awarded  to 
after  the  contractor  first  attempted  to  the  contractor.  DOT  v.  American  Ins.  Co., 
withdraw  the  contractor’s  bid  after  all  268  Ga.  505,  491  S.E.2d  328  (1997). 

32-2-72.  Oath  by  successful  bidder. 

A  successful  bidder,  before  commencing  the  work,  shall  execute  a 
written  oath,  as  required  by  subsection  (e)  of  Code  Section  36-91-21, 
stating  that  he  or  she  has  not  violated  such  Code  section  which  makes 
it  unlawful  to  restrict  competitive  bidding.  (Code  1933,  §  95A-813, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2000,  p.  498,  §  7;  Ga.  L.  2001, 
p.  820,  §  3.) 

32-2-73.  Supplemental  and  extension  agreements. 

The  department  shall  be  authorized  to  execute  supplemental  agree¬ 
ments  to  the  original  contract  covering  changes  or  revised  or  new  unit 
prices  and  items  and  supplementing  the  original  contract  not  to  exceed 
a  20  percent  increase  in  cost  of  the  project  and  to  execute  extension 
agreements  affecting  the  length  of  the  project  which  may  be  increased 
by  adding  sections  to  said  project  or  by  relocation  of  said  project  not  to 
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exceed  20  percent  of  the  total  length  of  the  project  or  20  percent  of  total 
contract  cost.  (Ga.  L.  1949,  p.  373,  §  4;  Code  1933,  §  95A-814,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Department  of  Transportation  pro¬ 
fessional  service  contracts.  —  While 
the  provisions  of  O.C.G.A.  §  32-2-73  do 
not  apply  to  contracts  for  professional 
services,  which  are  governed  by  O.C.G.A. 
§  50-22-1  et  seq.,  legislation  is  required  to 


allow  the  Department  of  Transportation 
to  exceed  the  limitations  of  such  profes¬ 
sional  services  contracts  found  in 
O.C.G.A.  §  50-6-25(b).  1994  Op.  Att’y 
Gen.  No.  U94-14. 


32-2-74.  Effect  of  federal  laws  on  Code  Sections  32-2-60  through 
32-2-73;  power  of  department  to  secure  benefits  of 
federal-aid  program. 

(a)  Nothing  in  Code  Sections  32-2-60  through  32-2-73  is  intended  to 
conflict  with  any  federal  law;  and,  in  case  of  such  conflict,  such  portion 
of  those  Code  sections  as  may  be  in  conflict  with  such  federal  law  is 
declared  of  no  effect  to  the  extent  of  the  conflict. 

(b)  The  department  is  authorized  to  take  the  necessary  steps  to 
secure  the  full  benefit  of  the  federal-aid  program  and  to  meet  any 
contingencies  not  provided  for  in  Code  Sections  32-2-60  through 
32-2-73,  abiding  at  all  times  by  a  fundamental  purpose  to  plan,  survey, 
construct,  reconstruct,  maintain,  improve,  and  pave  as  economically  as 
possible  those  public  roads  of  Georgia  which,  under  the  terms  of  Code 
Sections  32-2-60  through  32-2-73,  are  most  in  need  of  such  construction 
or  work  in  such  a  manner  as  will  best  promote  the  interest,  welfare,  and 
progress  of  the  citizens  of  Georgia.  (Code  1933,  §  95A-815,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1.) 


32-2-75.  Contract  clauses  for  retainage  of  amounts  constituting 
a  percentage  of  gross  value  of  completed  work;  time  of 
final  payment  of  retained  amounts  to  contractor. 

(a)  As  used  in  this  Code  section  and  Code  Sections  32-2-76  and 
32-2-77,  the  term: 

(1)  “Engineer”  means  the  chief  engineer  or  the  engineer  desig¬ 
nated  by  the  Georgia  Highway  Authority  or  the  State  Road  and 
Tollway  Authority. 

(2)  “Escrow  account”  means  the  certificates  of  deposit  issued  by  a 
state  or  national  bank  in  Georgia  and  any  uninvested  cash  held  in 
escrow. 

(3)  “State”  means  the  Department  of  Transportation,  the  Georgia 
Highway  Authority,  or  the  State  Road  and  Tollway  Authority. 
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(4)  “Treasurer”  means  the  treasurer  of  the  Department  of  Trans¬ 
portation,  the  treasurer  of  the  Georgia  Highway  Authority,  or  the 
treasurer  of  the  State  Road  and  Tollway  Authority. 

(b)  The  state  is  authorized  to  insert  a  clause  in  the  specifications  of 
all  contracts  let  and  awarded  as  a  result  of  public  lettings  for  the 
construction,  improvement,  maintenance,  or  repair  of  any  road,  high¬ 
way,  bridge,  or  appurtenance  thereto  providing  for  the  retainage  of 
amounts  constituting  a  percentage  of  the  gross  value  of  the  completed 
work  as  may  be  provided  for  in  the  contract. 

(c)  Final  payment  of  the  retained  amounts  to  the  contractor  under 
the  contract  to  which  the  retained  amount  relates  will  be  made  after 
certification  by  the  engineer  that  the  work  has  been  satisfactorily 
completed  and  is  accepted  in  accordance  with  the  contract,  plans,  and 
specifications.  (Ga.  L.  1971,  p.  635,  §  1;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L. 
1985,  p.  149,  §  32;  Ga.  L.  1994,  p.  591,  §  8;  Ga.  L.  2001,  p.  1251,  §  2-1.) 

Cross  references.  —  Authorization  §  13-10-81.  Georgia  Highway  Authority, 
and  procedure  for  retention  of  contractual  §  32-10-1  et  seq.  State  Road  and  Tollway 
payments  by  state  or  political  subdivi-  Authority,  §  32-10-60  et  seq. 
sions;  procedure  for  final  payment, 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  13  Am.  Jur.  2d,  Build-  ALR.  —  Right  and  duty  of  highway 
ing  and  Construction  Contracts,  §  22.  contractor  as  to  barricading  or  obstructing 
C.J.S.  —  17B  C.J.S.,  Contracts,  §  583.  street  or  highway,  104  ALR  955. 

32-2-76.  Contract  clauses  providing  for  escrow  agreements; 
mandatory  provisions  of  escrow  agreements. 

(a)  In  lieu  of  the  retained  amounts  provided  for  in  Code  Section 
32-2-75,  the  state  is  authorized  to  insert  a  clause  in  the  specifications  of 
all  contracts  let  and  awarded  as  a  result  of  public  lettings  for  the 
construction,  improvement,  maintenance,  or  repair  of  any  road,  high¬ 
way,  bridge,  or  appurtenance  thereto  providing  for  the  maintenance  of 
an  escrow  account  in  an  amount  at  least  equal  to  the  amount  of  the 
retainage  authorized  by  the  contract,  in  accordance  with  such  rules  and 
regulations  as  are  authorized  to  be  promulgated  by  the  state. 

(b)  Any  such  escrow  agreement  entered  into  pursuant  to  this  Code 
section  must  contain  as  a  minimum  the  following  provisions: 

(1)  Only  state  or  national  banks  chartered  within  this  state  may 
serve  as  an  escrow  agent; 

(2)  The  escrow  agent  must  limit  the  investment  of  funds  of  the 
contractor  held  in  escrow  in  lieu  of  retained  amounts  provided  for  in 
Code  Section  32-2-75  to  negotiable  certificates  of  deposits  issued  by 
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any  state  or  national  bank  in  this  state,  including  but  not  limited  to 
certificates  of  deposit  issued  by  the  bank  acting  as  escrow  agent, 
registered  in  the  name  of  the  escrow  agent  as  such  under  escrow 
agreement  with  the  contractor; 

(3)  As  interest  on  certificates  of  deposits  held  in  escrow  becomes 
due,  it  shall  be  collected  by  the  escrow  agent  and  paid  to  the 
contractor; 

(4)  The  escrow  agent  shall  promptly  acknowledge  to  the  treasurer 
of  the  department  or  the  appropriate  authority  the  amount  and  value 
of  the  escrow  account  held  by  the  escrow  agent,  and  any  additions  to 
the  escrow  account  shall  be  reported  immediately  Withdrawals  from 
the  escrow  account  shall  only  be  made  subject  to  the  written  approval 
of  the  treasurer  of  the  department  or  the  appropriate  authority; 

(5)  Upon  default  or  overpayment,  as  determined  by  the  state,  of 
any  contract  subject  to  this  procedure  and  upon  the  written  demand 
of  the  treasurer  of  the  department  or  the  appropriate  authority,  the 
escrow  agent  shall  within  ten  days  deliver  a  certified  check  to  the 
treasurer  of  the  department  or  the  appropriate  authority  in  the 
amount  of  the  escrow  account  balance  relating  to  the  contract  in 
default; 

(6)  The  escrow  account  may  be  terminated  upon  completion  and 
acceptance  of  the  contract(s)  as  provided  in  Code  Section  32-2-75; 

(7)  All  fees  and  expenses  of  the  escrow  agent  shall  be  paid  by  the 
contractor  to  the  escrow  agent  and  if  not  paid  shall  constitute  a  lien 
on  the  interest  accruing  to  the  escrow  account  and  shall  be  paid 
therefrom; 

(8)  The  escrow  account  shall  constitute  a  specific  pledge  to  the 
state,  and  the  contractor  shall  not,  except  to  his  surety,  otherwise 
assign,  pledge,  discount,  sell,  or  transfer  his  interest  in  said  escrow 
account,  the  funds  in  which  shall  not  be  subject  to  levy,  garnishment, 
attachment,  or  any  other  process  whatsoever;  and 

(9)  The  form  of  the  escrow  agreement  and  provisions  thereof  in 
compliance  with  this  Code  section  as  well  as  such  other  provisions  as 
the  treasurer  of  the  department  or  the  appropriate  authority  shall 
from  time  to  time  prescribe  shall  be  subject  to  written  approval  of  the 
treasurer  of  the  department  or  the  appropriate  authority.  The  ap¬ 
proval  of  the  escrow  agreement  by  the  treasurer  of  the  department  or 
the  appropriate  authority  shall  authorize  the  escrow  agent  to  accept 
appointment  in  such  capacity  (Ga.  L.  1971,  p.  635,  §  2;  Ga.  L.  1982, 
p.  3,  §  32.) 
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Am.  Jur.  2d.  —  13  Am.  Jur.  2d,  Build-  C.J.S.  —  17B  C.J.S.,  Contracts,  §  583. 
ing  and  Construction  Contracts,  §  22. 


32-2-77.  Liability  of  treasurer  of  the  department  or  other  appro¬ 
priate  authority  and  state  to  contractor  or  surety. 

Neither  the  treasurer  of  the  department  or  the  appropriate  authority 
nor  the  state  shall  be  liable  to  the  contractor  or  his  surety  for  the  failure 
of  the  escrow  agent  to  perform  under  the  escrow  agreement,  or  for  the 
failure  of  any  bank  to  honor  certificates  of  deposits  issued  by  it  which 
are  held  in  the  escrow  account.  (Ga.  L.  1971,  p.  635,  §  3.) 

RESEARCH  REFERENCES 


C.J.S.  —  30A  C.J.S.,  Escrows,  §  15  et 
seq. 

32-2-78.  Definitions. 

As  used  in  this  Code  section  and  Code  Sections  32-2-79  and  32-2-80, 
the  term: 

(1)  “Participating  local  governing  authority”  includes  the  govern¬ 
ing  authority  of  any  county  or  municipality  whose  geographical 
jurisdiction  includes  the  project. 

(2)  “Project”  means  a  project  which  the  department  deems  appro¬ 
priate  for  letting  pursuant  to  the  procedures  of  Code  Section  32-2-79 
and  Code  Section  32-2-80.  (Code  1981,  §  32-2-78,  enacted  by  Ga.  L. 
2009,  p.  976,  §  10/SB  200.) 

Editor’s  notes.  —  Former  Code  Sec-  902,  §  1/SB  270,  and  was  repealed  by  Ga. 
tion  32-2-78,  concerning  definitions,  was  L.  2009,  p.  976,  §  1/SB  200,  effective  May 
based  on  Code  1981,  §  32-2-78,  enacted  by  11,  2009. 

Ga.  L.  2003,  p.  905,  §  1;  Ga.  L.  2005,  p. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Projects  pending  at  time  of  amend¬ 
ment.  —  Georgia  Department  of  Trans¬ 
portation’s  authority  to  enter  a  binding 
contract  pursuant  to  the  former  Public 
Private  Initiatives  law  was  revoked  by  the 
2009  Public  Private  Partnership  law; 


those  projects  or  portions  of  projects  which 
were  not  formalized  by  an  executed  con¬ 
tract  with  the  selected  firm  before  May  11, 
2009,  must  be  re-procured  under  the  au¬ 
thority  and  provisions  of  the  2009  law. 
2009  Op.  Att’y  Gen.  No.  2009-7. 


970 


32-2-79 


DEPARTMENT  OF  TRANSPORTATION 


32-2-80 


32-2-79.  Reporting  on  congestion  mitigation;  letting  of  projects. 


(a)  The  staff  of  the  department  shall  jointly  identify  and  report  to  the 
board  by  July  31  of  each  odd-numbered  year  those  projects  on  the 
state-wide  transportation  improvement  program  or  otherwise  identi¬ 
fied  that  afford  the  greatest  gains  in  congestion  mitigation  or  promotion 
of  economic  development. 

(b)  Any  project  identified  pursuant  to  subsection  (a)  of  this  Code 
section  that  will  not  be  initiated  within  two  years  of  the  reporting  date 
or  that  does  not  have  specific  available  and  complete  funding  may  be  let 
and  constructed  utilizing  the  procedures  of  this  Code  section  and  Code 
Section  32-2-80.  All  personnel  of  the  department  shall  cooperate  in  all 
respects  in  the  letting,  construction,  maintenance,  and  operation  of 
such  projects,  including  without  limitation  providing  such  access  and 
control  of  portions  of  the  state  highway  system  as  may  be  requested  or 
required  from  time  to  time  for  such  purposes. 

(c)  Projects  wholly  or  partly  in  a  metropolitan  planning  area  shall  be 
included  in  a  fiscally  constrained  transportation  improvement  program. 
(Code  1981,  §  32-2-79,  enacted  by  Ga.  L.  2009,  p.  976,  §  10/SB  200.) 


Editor’s  notes.  —  Former  Code  Sec¬ 
tion  32-2-79,  concerning  requirements  for 
solicited  and  unsolicited  proposals  for 
public-private  initiative,  was  based  on 
Code  1981,  §  32-2-79,  enacted  by  Ga.  L. 
2003,  p.  905,  §  2;  Ga.  L.  2005,  p.  902, 
§  2/SB  270;  Ga.  L.  2006,  p.  72,  §  32/SB 
465,  and  was  repealed  by  Ga.  L.  2009,  p. 
976,  §  1/SB  200,  effective  May  11,  2009. 


Administrative  rules  and  regula¬ 
tions.  —  Governing  the  public-private 
transportation  initiatives,  Official  Compi¬ 
lation  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  State  Department  of 
Transportation,  Chapter  672-17. 


32-2-80.  Evaluation  of  participation  in  financing  projects;  pub¬ 
lic  comments;  funding;  no  delegation  of  eminent  do¬ 
main;  performance  and  payment  security. 

(a)(1)  The  department  shall  evaluate  a  project  to  determine,  in  the 
judgment  of  the  department,  appropriate  or  desirable  levels  of  state, 
local,  and  private  participation  in  financing  such  project.  In  making 
such  determination,  the  department  shall  be  authorized  and  encour¬ 
aged  to  seek  the  advice  and  input  of  the  affected  local  governing 
authorities,  applicable  metropolitan  planning  organizations,  and  the 
private  financial  and  construction  sectors. 

(1.1)  No  constitutional  officer  or  member  of  the  State  Transporta¬ 
tion  Board  shall  serve  as  an  agent,  lobbyist,  or  board  member  for  any 
entity  directly  or  indirectly  under  contract  with  or  negotiating  a 
contract  with  the  department  under  this  Code  section  for  one  year 
after  leaving  his  or  her  position  as  a  constitutional  officer  or  member 
of  the  State  Transportation  Board. 
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(2)  For  projects  that  are  funded  or  financed  in  part  or  in  whole  by 
private  sources,  the  department  shall  be  authorized  to  issue  a  written 
request  for  proposal  indicating  in  general  terms  the  scope  of  the 
project,  the  proposed  financial  participations  in  the  project,  and  the 
factors  that  will  be  used  in  evaluating  the  proposal  and  containing  or 
incorporating  by  reference  other  applicable  contractual  terms  and 
conditions,  including  any  unique  capabilities  or  qualifications  that 
will  be  required  of  the  contractor.  Public  notice  of  such  request  for 
proposal  shall  be  made  at  least  90  days  prior  to  the  date  set  for  receipt 
of  proposals  by  posting  the  legal  notice  on  a  single  website  that  shall 
be  procured  and  maintained  for  such  purposes  by  the  Department  of 
Administrative  Services  or  in  substantially  the  same  manner  utilized 
by  the  department  to  solicit  requests  for  proposals. 

(3)  Upon  receipt  of  a  proposal  or  proposals  responsive  to  the 
request  for  proposals,  the  department  shall  accept  written  public 
comment,  solicited  in  the  same  manner  as  provided  for  notice  of 
proposals,  for  a  period  of  30  days  beginning  at  least  ten  days  after  the 
date  set  for  receipt  of  proposals.  In  addition,  the  department  shall 
hold  at  least  one  public  hearing  on  such  proposals  not  later  than  the 
conclusion  of  the  period  for  public  comment. 

(4)  The  department  shall  engage  in  individual  discussions  with 
two  or  more  respondents  deemed  fully  qualified,  responsible,  and 
suitable  on  the  basis  of  initial  responses  and  with  emphasis  on 
professional  competence  and  ability  to  meet  the  level  of  private 
financial  participation  called  for  by  the  department.  Repetitive  infor¬ 
mal  interviews  shall  be  permissible.  In  the  event  that  any  local 
governing  authority  has  agreed  to  consider  financial  participation  in 
the  project,  a  representative  of  such  local  governing  authority, 
appointed  by  such  local  governing  authority,  may  participate  in  such 
discussions  and  interviews.  At  the  discussion  stage,  the  department 
may  discuss  estimates  of  total  project  costs,  including,  but  not  limited 
to,  life  cycle  costing  and  nonbinding  estimates  of  price  for  services. 
Proprietary  information  from  competing  respondents  shall  not  be 
disclosed  to  the  public  or  to  competitors.  At  the  conclusion  of  such 
discussions,  on  the  basis  of  evaluation  factors  published  in  the 
request  for  proposal  and  all  information  developed  in  the  selection 
process,  the  department,  with  the  input  of  any  participating  local 
governing  authority,  shall  select  in  the  order  of  preference  two  or 
more  respondents  whose  qualifications  and  proposed  services  are 
deemed  most  meritorious.  Negotiations  shall  then  be  conducted  with 
two  or  more  respondents  and  with  the  participation  of  the  designated 
representative  of  any  participating  local  governing  authority.  Upon 
approval  by  the  department,  the  commissioner  shall  select  the 
respondent  for  project  implementation  based  upon  contract  terms 
that  are  the  most  satisfactory  and  advantageous  to  the  state  and  to 
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the  department  based  upon  a  thorough  assessment  of  value  and  the 
ability  of  the  final  project’s  characteristics  to  meet  state  strategic 
goals  and  investment  policies  as  provided  for  by  paragraphs  (1) 
through  (10)  of  subsection  (a)  of  Code  Section  32-2-41.1.  Before 
making  such  selection,  the  commissioner  shall  consult  with  any 
participating  local  governing  authority  or  authorities.  Notwithstand¬ 
ing  the  foregoing,  if  the  terms  and  conditions  for  multiple  awards  are 
included  in  the  request  for  proposal,  the  department  may  award 
contracts  to  more  than  one  respondent.  Should  the  department 
determine  in  writing  and  in  its  sole  discretion  that  only  one  respon¬ 
dent  is  fully  qualified,  or  that  one  respondent  is  clearly  more  highly 
qualified  and  suitable  than  the  others  under  consideration,  a  contract 
may  be  negotiated  and  awarded  to  that  respondent. 

(5)  Nothing  in  this  Code  section  shall  require  the  department  to 
continue  negotiations  or  discussions  arising  out  of  any  request  for 
proposal. 

(6)  The  department  shall  be  authorized  to  promulgate  reasonable 
rules  or  regulations  to  assist  in  its  evaluation  of  the  proposal  and  to 
implement  the  purposes  of  this  Code  section.  The  department  shall 
report  the  content  of  such  rules  or  regulations  to  the  Transportation 
Committees  of  the  Senate  and  House  of  Representatives  for  their 
approval  by  majority  vote  prior  to  the  promulgation  thereof  and  shall 
make  quarterly  reports  to  the  same  chairpersons  of  all  of  its  activities 
undertaken  pursuant  to  the  provisions  of  this  Code  section. 

(b)  Any  contracts  entered  into  pursuant  to  this  Code  section  may 
authorize  funding  to  include  tolls,  fares,  or  other  user  fees  and  tax 
increments  for  use  of  the  project  that  is  the  subject  of  the  proposal.  Such 
funding  may  be  distributed  by  contract  among  the  participants  in  the 
project  as  may  be  provided  for  by  contract.  The  department  may  take 
any  action  to  obtain  federal,  state,  or  local  assistance  for  a  qualifying 
project  that  serves  the  public  purpose  of  this  Code  section  and  may 
enter  into  any  contracts  required  to  receive  such  assistance.  The 
department  may  determine  that  it  serves  the  public  purpose  of  this 
Code  section  for  all  or  any  portion  of  the  costs  of  a  qualifying  project  to 
be  paid,  directly  or  indirectly,  from  the  proceeds  of  a  grant  or  loan  made 
by  the  federal,  state,  or  local  government  or  any  instrumentality 
thereof.  The  department  may  agree  to  make  grants  or  loans  to  the 
operator  from  time  to  time  from  amounts  received  from  the  federal, 
state,  or  local  government  or  any  agency  or  instrumentality  thereof. 

(c)  The  commissioner  shall  be  authorized  to  delegate  such  duties  and 
responsibilities  under  this  Code  section  as  he  or  she  deems  appropriate 
from  time  to  time;  provided,  however,  that  the  final  approval  of 
contracts  provided  for  in  this  Code  section  shall  be  by  action  of  the  State 
Transportation  Board. 
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(d)  The  power  of  eminent  domain  shall  not  be  delegated  to  any 
private  entity  with  respect  to  any  project  commenced  or  proposed 
pursuant  to  this  Code  section. 

(e)  Any  contract  for  a  public-private  partnership  shall  require  the 
private  partner  or  each  of  its  prime  contractors  to  provide  performance 
and  payment  security  Notwithstanding  any  other  provision  of  law,  the 
penal  sum  or  amount  of  such  security  may  be  less  than  the  price  of  the 
contract  involved,  based  upon  the  department’s  determination  on  a 
project-by-project  basis  of  what  sum  may  be  required  to  adequately 
protect  the  department,  the  state,  and  the  contracting  and  subcontract¬ 
ing  parties.  (Code  1981,  §  32-2-80,  enacted  by  Ga.  L.  2009,  p.  976, 
§  10/SB  200.) 


Editor’s  notes.  —  Former  Code  Sec¬ 
tion  32-2-80,  concerning  authority  to  con¬ 
tract  with  proposer  for  public-private  ini¬ 
tiative,  was  based  on  Code  1981, 


§  32-2-80,  enacted  by  Ga.  L.  2003,  p.  905, 
§  2;  Ga.  L.  2005,  p.  902,  §  3/SB  270,  and 
was  repealed  by  Ga.  L.  2009,  p.  976, 
§  1/SB  200,  effective  May  11,  2009. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


O.C.G.A.  §  32-2-80(a)(2)  authorizes  a 
single  method  of  procurement  for 
contracts  for  a  newly  defined  form  of 
contract:  a  contract  for  public-private 
partnerships.  While  the  former  Public  Pri¬ 
vate  Initiatives  law  permitted  both  solic¬ 
ited  and  unsolicited  proposals,  the  2009 
Public  Private  Partnership  law,  O.C.G.A. 
§  32-2-78  et  seq.,  requires,  that  a  solicited 
proposal  be  utilized.  2009  Op.  Att’y  Gen. 
No.  2009-7. 

Qualification  for  consideration  un¬ 
der  public-private  partnership.  —  The 

2009  Public  Private  Partnership  law, 
O.C.G.A.  §  32-2-78  et  seq.,  now  contem¬ 
plates  that  only  those  “projects  that  are 
funded  or  financed  in  part  or  in  whole  by 
private  sources”  qualify  for  consideration 
under  the  public-private  partnership  pro¬ 


visions  of  O.C.G.A.  §  32-2-80,  whereas 
the  former  Public  Private  Initiatives  law 
authorized  private  financial  contribution 
as  one  of  three  permissible  legal  founda¬ 
tions  for  the  contract.  2009  Op.  Att’y  Gen. 
No.  2009-7. 

Projects  pending  at  time  of  amend¬ 
ment.  —  Georgia  Department  of  Trans¬ 
portation’s  authority  to  enter  a  binding 
contract  pursuant  to  the  former  Public 
Private  Initiatives  law  was  revoked  by  the 
2009  Public  Private  Partnership  law, 
O.C.G.A.  §  32-2-78  et  seq.;  those  projects 
or  portions  of  projects  which  were  not 
formalized  by  an  executed  contract  with 
the  selected  firm  before  May  11,  2009, 
must  be  re-procured  under  the  authority 
and  provisions  of  the  2009  law.  2009  Op. 
Att’y  Gen.  No.  2009-7. 


32-2-81.  “Design-build  procedure”  defined;  procedures  for  utili¬ 
zation;  receipt  of  letters  of  interest;  limitation  on  con¬ 
tracting;  summary  projects. 

(a)  As  used  in  this  Code  section,  the  term  “design-build  procedure” 
means  a  method  of  contracting  under  which  the  department  contracts 
with  another  party  for  the  party  to  both  design  and  build  the  structures, 
facilities,  and  other  items  specified  in  the  contract. 

(b)  The  department  may  use  the  design-build  procedure  for  build¬ 
ings,  bridges  and  approaches,  rail  corridors,  and  limited  or  controlled 
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access  projects  or  projects  that  may  be  constructed  within  existing 
rights  of  way  where  the  scope  of  work  can  be  clearly  defined  or  when  a 
significant  savings  in  project  delivery  time  can  be  attained. 

(c)  When  the  department  determines  that  it  is  in  the  best  interests  of 
the  public,  the  department  may  combine  any  or  all  of  the  environmental 
services,  right  of  way  services,  design  services,  and  construction  phases 
of  a  public  road  or  other  transportation  purpose  project  into  a  single 
contract  using  a  design-build  procedure.  Design-build  contracts  may  be 
advertised  and  awarded  notwithstanding  the  requirements  of  para¬ 
graph  (1)  of  subsection  (d)  of  Code  Section  32-2-61.  However,  construc¬ 
tion  activities  may  not  begin  on  any  portion  of  such  projects  until  title 
to  the  necessary  rights  of  way  and  easements  for  the  construction  of 
that  portion  of  the  project  has  vested  in  the  state  or  a  local  governmen¬ 
tal  entity  and  all  railroad  crossing  and  utility  agreements  have  been 
executed. 

(d)  The  department  shall  adopt  by  rule  procedures  for  administering 
design-build  contracts.  Such  procedures  shall  include,  but  not  be 
limited  to: 

(1)  Prequalification  requirements; 

(2)  Public  advertisement  procedures; 

(3)  Scope  of  service  requirements; 

(4)  Letters  of  interest  requirements; 

(5)  Request  for  proposals.  Requests  for  proposal  shall  include  the 
applicable  percentage  to  be  applied  to  each  evaluation  criterion  and 
the  relative  weight  to  be  assigned  to  each; 

(6)  Criteria  for  evaluating  technical  information  and  project  costs; 

(7)  Criteria  for  selection  and  award  process,  provided  that  the 
rules  shall  specify  that  the  criteria  for  selection  shall  consist  of  the 
following  minimum  two  components: 

(A)  A  statement  of  qualifications  from  which  the  department  will 
determine  a  list  of  qualified  firms  for  the  project;  and 

(B)  From  the  list  of  qualified  firms  as  provided  in  subparagraph 
(A)  of  this  paragraph,  a  price  proposal  from  each  firm  from  which 
the  department  shall  select  the  lowest  qualified  bidder;  provided, 
however,  that  a  proposal  will  only  be  considered  nonresponsive  if  it 
does  not  contain  all  the  information  and  level  of  detail  requested  in 
the  request  for  proposal.  A  proposal  shall  not  be  deemed  to  be 
nonresponsive  solely  on  the  basis  of  minor  irregularities  in  the 
proposal  that  do  not  directly  affect  the  ability  to  fairly  evaluate  the 
merits  of  the  proposal.  Notwithstanding  the  requirements  of  Code 
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Section  36-91-21,  under  no  circumstances  shall  the  department  use 
a  “best  and  final  offer”  standard  in  awarding  a  contract.  The 
department  may  provide  for  a  stipulated  fee  to  be  awarded  to  the 
short  list  of  qualified  proposers  who  provide  a  responsive,  success¬ 
ful  proposal.  In  consideration  for  paying  the  stipulated  fee,  the 
department  may  use  any  ideas  or  information  contained  in  the 
proposals  in  connection  with  the  contract  awarded  for  the  project, 
or  in  connection  with  a  subsequent  procurement,  without  obliga¬ 
tion  to  pay  any  additional  compensation  to  the  unsuccessful  pro¬ 
posers; 

(8)  Identification  of  those  projects  that  the  department  believes  are 
candidates  for  design-build  contracting,  with  the  understanding  that 
in  general  this  type  of  contract  should  have  minimal  right  of  way  or 
utility  issues  which  are  unresolved;  provided,  however,  the  failure  of 
the  department  to  identify  such  projects  does  not  prevent  the  depart¬ 
ment  from  using  design-build  contracting  in  extraordinary  circum¬ 
stances  including  emergency  work,  unscheduled  projects,  or  where 
loss  of  funding  might  occur;  and 

(9)  Criteria  for  resolution  of  contract  issues.  The  department  may 
adopt  a  method  for  resolving  issues  and  disputes  through  negotia¬ 
tions  at  the  project  level  by  the  program  manager  up  to  and  including 
a  dispute  review  board  procedure  with  final  review  by  the  commis¬ 
sioner  or  his  or  her  designee.  Regardless  of  the  status  or  disposition 
of  the  issue  or  dispute,  the  design-builder  and  the  department  shall 
continue  to  perform  their  contractual  responsibilities.  The  depart¬ 
ment  shall  have  the  authority  to  suspend  or  provide  for  the  suspen¬ 
sion  of  Section  108  of  the  department’s  standard  specifications 
pending  final  resolution  of  such  contract  issues  and  disputes.  This 
paragraph  does  not  prevent  an  aggrieved  party  from  seeking  judicial 
review. 

(e)  The  department  must  receive  at  least  three  letters  of  interest  in 
order  to  proceed  with  a  request  for  proposals.  The  department  shall 
request  proposals  from  no  fewer  than  three  of  the  design-build  firms 
submitting  letters  of  interest.  If  a  design-build  firm  withdraws  from 
consideration  after  the  department  requests  proposals,  the  department 
may  continue  if  at  least  two  proposals  are  received. 

(f)  In  contracting  for  design-build  projects,  the  department  shall  be 
limited  to  contracting  for  no  more  than  50  percent  of  the  total  amount 
of  construction  projects  awarded  in  the  previous  fiscal  year. 

(g)  Not  later  than  90  days  after  the  end  of  the  fiscal  year,  the 
department  shall  provide  to  the  Governor,  Lieutenant  Governor, 
Speaker  of  the  House  of  Representatives,  and  chairmen  of  the  House 
and  Senate  Transportation  Committees  a  summary  containing  all  the 


976 


32-2-81 


DEPARTMENT  OF  TRANSPORTATION 


32-2-81 


projects  awarded  during  the  fiscal  year  using  the  design-build  contract¬ 
ing  method.  Included  in  the  report  shall  be  an  explanation  for  projects 
awarded  to  other  than  the  low  bid  proposal.  This  report  shall  be  made 
available  for  public  information.  (Code  1981,  §  32-2-81,  enacted  by  Ga. 
L.  2004,  p.  905,  §  2;  Ga.  L.  2005,  p.  950,  §  1/HB  530;  Ga.  L.  2009,  p.  8, 
§  32/SB  46;  Ga.  L.  2010,  p.  396,  §  1/SB  305;  Ga.  L.  2012,  p.  1343, 
§  4/HB  817.) 


The  2010  amendment,  effective  July 
1,  2010,  in  subsection  (f),  substituted  “30 
percent”  for  “15  percent”  in  the  first  sen¬ 
tence  and  added  the  second  sentence. 

The  2012  amendment,  effective  July 
1,  2012,  in  subsection  (f),  substituted  “50 
percent”  for  “30  percent”  in  the  first  sen¬ 


tence  and  deleted  the  second  sentence, 
which  read:  “After  July  1,  2014,  in  con¬ 
tracting  for  design-build  projects,  the  de¬ 
partment  shall  be  limited  to  contracting 
for  no  more  than  15  percent  of  the  total 
amount  of  construction  projects  awarded 
in  the  previous  fiscal  year.” 
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CHAPTER  3 


ACQUISITION  OF  PROPERTY  FOR  TRANSPORTATION 

PURPOSES 


Article  1 

General  Provisions 


Sec. 

32-3-1. 


32-3-2. 


32-3-3. 


32-3-4. 


32-3-5. 


32-3-6. 


32-3-7. 


32-3-8. 


32-3-9. 


32-3-10. 


32-3-11. 


32-3-12. 


32-3-13. 


Authority  to  acquire  property 
for  present  or  future  public 
road  or  other  transportation 
purposes. 

Acquisition  procedure  gener¬ 
ally;  recording  order  and  judg¬ 
ment  or  instrument  of  convey¬ 
ance;  filing  order  and  judgment 
or  instrument  in  records  of  de¬ 
partment. 

Acquisition  of  property  by  de¬ 
vise,  exchange,  prescription,  or 
dedication;  acquisition  by 
county  or  municipality  on  be¬ 
half  of  department. 

Authority  to  bring  condemna¬ 
tion  proceedings. 

Contents  of  condemnation  peti¬ 
tion;  notice. 

Filing  declaration  of  taking; 
contents  of  and  attachments  to 
declaration;  conclusive  nature 
of  order  of  condemnation  by 
condemning  authority. 

Deposit  of  estimated  compen¬ 
sation;  vesting  of  title  in  con¬ 
demning  authority;  protection 
of  due  process  rights. 

Service  of  process  in  condem¬ 
nation  proceedings  generally. 
Service  of  nonresidents  in  con¬ 
demnation  proceedings. 
Substantial  compliance  with 
Code  Sections  32-3-8  and 
32-3-9. 

Power  of  judge  to  set  aside, 
vacate,  and  annul  declaration 
of  taking;  issuance  and  service 
on  condemnor  of  rule  nisi; 
hearing. 

Orders  of  court  for  payment  of 
award  in  condemnation  pro¬ 
ceedings,  for  surrender  of  prop¬ 
erty,  and  as  to  other  charges. 
Self-executing  nature  of  decla- 


Sec. 


32-3-14. 

32-3-15. 


32-3-16. 


32-3-17. 


32-3-17.1. 


32-3-18. 


32-3-19. 


32-3-20. 


ration  of  taking;  court  costs; 
entry  of  judgment;  transfer  of 
case  to  closed  docket;  effect  of 
Code  section  on  condemnor’s 
title. 

Filing  notice  of  appeal. 
Interlocutory  hearing  on 
amount  of  compensation. 
Appeal  to  jury;  evidence  to  be 
heard  on  appeal;  subsequent 
review  of  issues  not  brought 
before  jury. 

Right  to  intervene  in  proceed¬ 
ings;  effect  of  subsequent  pro¬ 
ceedings  on  rights  of  condem¬ 
nor. 

Decisions  upon  questions  of 
law;  power  of  judge  to  give  nec¬ 
essary  orders  and  directions; 
jury  trial  in  open  court  only. 
Prevention  or  delay  of  vesting 
of  title  in  condemnor. 

Jury  verdict;  entry  of  judg¬ 
ment;  interest  on  award;  com¬ 
missions  and  poundage;  trans¬ 
fer  of  case  to  closed  docket; 
effect  of  Code  section  on  con¬ 
demnor’s  title. 

Effect  of  article  on  other  meth¬ 
ods  of  condemnation. 


Article  2 


Acquisition  of  Rights  of  Way  and 
Easements  for  Federal  Parkways 


32-3-30. 


32-3-31. 

32-3-32. 


32-3-33. 


32-3-34. 


32-3-35. 

32-3-36. 


Power  of  department  to  ac¬ 
quire  rights  of  way  and  ease¬ 
ments. 

Method  of  acquisition. 
Acquisition  of  fee  simple  title; 
designation  on  official  county 
map. 

Inclusion  of  scenic  easements 
in  rights  of  way. 

Amount  of  land  to  be  acquired 
for  rights  of  way. 

Access  for  private  roads. 
Conveyance  of  title  to  rights  of 
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Sec. 

way  to  United  States  govern¬ 
ment  or  its  appropriate  agency. 
32-3-37.  Use  of  property  before  final 
condemnation;  enforcement  of 
Code  section. 

32-3-38.  Advertisement  restrictions 
near  parkways. 


Sec. 

32-3-39.  Concurrent  jurisdiction  con 
ceded  to  United  States  govern 
ment;  taxing  power  of  state  re 
served. 


Cross  references.  —  Power  of  condem¬ 
nation,  Ga.  Const.  1983,  Art.  Ill,  Sec.  VI, 
Para.  II.  Exercise  by  Department  of 
Transportation  of  power  of  eminent  do¬ 
main  to  acquire  property  for  construction 
of  welcome  centers,  §  50-7-12. 


Law  reviews.  —  For  annual  survey  of 
law  of  real  property,  see  38  Mercer  L.  Rev. 
319  (1986). 


JUDICIAL  DECISIONS 


Effect  of  §  32-8-1  on  relocation  ex¬ 
penses.  —  Enactment  of  O.C.G.A. 
§  32-8-1  does  not  alter  the  fact  that  relo¬ 
cation  expenses,  whether  awarded  judi¬ 
cially  or  administratively,  are  still  a  part 
of  the  “just  and  adequate  compensation” 
guaranteed  to  condemnees  under  the  Con¬ 
stitution.  DOT  v.  Gibson,  251  Ga.  66,  303 
S.E.2d  19  (1983). 

Relocation  expenses  may  be  recov¬ 
ered  by  administrative  proceeding.  — 

Under  O.C.G.A.  §  32-8-1,  a  condemnee 
whose  property  is  being  acquired  for  fed¬ 


erally  assisted  highway  projects  may,  but 
is  not  required  to,  seek  payment  of  reloca¬ 
tion  expenses  directly  from  the  Depart¬ 
ment  of  Transportation  in  an  administra¬ 
tive  action.  DOT  v.  Gibson,  251  Ga.  66, 
303  S.E.2d  19  (1983). 

Seeking  administrative  payment  of 
relocation  expenses  precludes  a  sepa¬ 
rate  judicial  determination  of  the  same 
relocation  expenses  in  the  statutorily  au¬ 
thorized  condemnation  proceedings.  DOT 
v.  Gibson,  251  Ga.  66,  303  S.E.2d  19 
(1983). 


ARTICLE  1 

GENERAL  PROVISIONS 


JUDICIAL  DECISIONS 


Procedure  for  taking  property  com¬ 
ports  with  due  process.  —  Procedure 
for  taking  property  under  O.C.G.A.  Art.  1, 
Ch.  3,  T.  32  does  not  offend  the  due  process 
guarantees  of  either  the  state  or  federal 
constitutions;  however,  to  ensure  due  pro¬ 
cess  to  the  property  owner,  the  statute 
must  be  strictly  conformed  to  by  the  con¬ 


demning  body.  Dorsey  v.  DOT,  248  Ga.  34, 
279  S.E.2d  707  (1981). 

Notice  pleading  does  not  apply  to 
condemnation  proceedings.  —  Gen¬ 
eral  notion  of  notice  pleading  under 
O.C.G.A.  Ch.  11,  T.  9  does  not  apply  to 
condemnation  proceedings.  Dorsey  v. 
DOT,  248  Ga.  34,  279  S.E.2d  707  (1981). 
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32-3-1.  Authority  to  acquire  property  for  present  or  future 
public  road  or  other  transportation  purposes. 

(a)  Any  property  may  be  acquired  in  fee  simple  or  in  any  lesser 
interest,  including  scenic  easements,  airspace,  and  rights  of  access,  by 
a  state  agency  or  a  county  or  municipality  through  gift,  devise, 
exchange,  purchase,  prescription,  dedication,  eminent  domain,  or  any 
other  manner  provided  by  law  for  present  or  future  public  road  or  other 
transportation  purposes. 

(b)  Public  road  purposes  shall  include  rights  of  way;  detours;  bridges; 
bridge  approaches;  ferries;  ferry  landings;  overpasses;  underpasses, 
viaducts;  tunnels;  fringe  parking  facilities;  borrow  pits;  offices;  shops, 
depots;  storage  yards;  buildings  and  other  necessary  physical  facilities 
of  all  types;  roadside  parks  and  recreational  areas;  the  growth  of  trees 
and  shrubbery  along  rights  of  way;  scenic  easements;  construction  for 
drainage,  maintenance,  safety,  or  esthetic  purposes;  the  elimination  of 
encroachments,  private  or  public  crossings,  or  intersections;  the  estab¬ 
lishment  of  limited-access  public  roads;  the  relocation  of  utilities;  and 
any  and  all  other  purposes  which  may  be  reasonably  related  to  the 
development,  growth,  or  enhancement  of  the  public  roads  of  Georgia. 

(c)  Property  or  interests  shall  not  be  acquired  for  “future  public  road 
purposes,”  as  that  term  is  used  in  this  Code  section,  unless: 

(1)  Construction  will  be  commenced  on  the  property  to  be  acquired 
within  a  period  of  not  less  than  two  years  nor  more  than  ten  years 
following  the  end  of  the  fiscal  year  in  which  the  secretary  of 
transportation  of  the  United  States  approves  an  advance  of  all  the 
necessary  funds  to  the  department  for  the  acquisition  of  rights  of  way 
for  such  construction  under  authority  of  Title  23,  Section  108,  United 
States  Code,  as  amended;  and 

(2)  The  intended  acquisition  is  part  of  a  specific  plan  of  highway 
development,  and  the  acquisition  will  assist  in  accomplishing  one  or 
more  of  the  following: 

(A)  A  substantial  monetary  savings; 

(B)  The  enhancement  of  the  integration  of  highways  with  public 
or  private  urban  redevelopment;  or 

(C)  The  forestalling  of  the  physical  or  functional  obsolescence  of 
highways. 

(d)  In  the  process  of  acquiring  property  or  interests  for  any  public 
road  purpose,  an  entire  lot,  block,  or  tract  of  land  may  be  acquired  if  by 
so  doing  the  interest  of  the  public  will  be  best  served.  (Code  1933, 
§  95A-601,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1981,  p.  878,  §  1; 
Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1985,  p.  149,  §  32.) 
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Cross  references.  —  Municipal  street  For  comment  on  Southern  Ry.  v.  State 
improvements,  T.  36,  C.  39.  Easements  Hwy.  Dep’t.,  219  Ga.  435,  134  S.E.2d  12 
generally,  T.  44,  C.  9.  (1963),  see  1  Ga.  St.  B.J.  242  (1964). 

Law  reviews.  —  For  article  surveying 
real  property  law  in  1984-1985,  see  37 
Mercer  L.  Rev.  343  (1985). 

JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Authority  to  Condemn 
Legislative  Intent 
Trial 

1.  Preliminary  Procedure 

2.  Burden  of  Proof 

3.  Verdict  and  Appeal 

General  Consideration 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Civil  Code  1910, 
§  640;  former  Code  1933,  §§  36-1001, 
95-1701,  95-1710,  95-1715,  95-1721, 

95-1724,  and  Chs.  23-6,  95-2,  and  95-17; 
former  Ga.  L.  1955,  p.  559,  and  former  Ga. 
L.  1961,  p.  517,  which  were  subsequently 
repealed  but  were  succeeded  by  provisions 
in  this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

Condemnation  Act  requirements 
override  all  Civil  Practice  Act  provi¬ 
sions.  —  Requirements  of  the  Condemna¬ 
tion  Act  override  all  provisions  of  the  Civil 
Practice  Act,  O.C.G.A.  Ch.  11,  T.  9,  in 
conflict  with  the  Condemnation  Act’s  spe¬ 
cial  purposes.  DOT  v.  Defoor,  173  Ga.  App. 
218,  325  S.E.2d  863  (1984). 

Service  of  process  requirement.  — 
Property  owner’s  motion  to  dismiss  for 
improper  service  of  process  was  properly 
denied  in  a  city’s  in  rem  forfeiture  action 
because  the  service  requirements  of  the 
Civil  Procedure  Act,  O.C.G.A.  §  9-ll-4(a), 
did  not  apply  and  a  property  owner  was 
informed  of  the  owner’s  appellate  rights 
as  required  by  O.C.G.A.  §  32-3-1  et  seq., 
Acquisition  of  Property  for  Transportation 
Purposes.  Whigham  v.  City  of  Atlanta,  262 
Ga.  App.  742,  586  S.E.2d  412  (2003). 

No  power  to  damage  property  with¬ 
out  taking  property  interest.  —  Peo¬ 
ple,  in  adopting  the  Constitution,  and  the 
General  Assembly,  in  enacting  O.C.G.A. 


§  32-3-1,  did  not  intend  to  allow  a  public 
body  to  condemn  the  right  to  damage 
property  without  also  taking  a  property 
interest.  Metropolitan  Atlanta  Rapid 
Transit  Auth.  v.  Trussell,  247  Ga.  148,  273 
S.E.2d  859  (1981). 

No  statutory  requirement  for  si¬ 
multaneous  land  acquisition.  —  Be¬ 
cause  there  is  no  statutory  provision  that 
all  land  for  a  project  must  be  acquired 
simultaneously,  the  Department  of  Trans¬ 
portation  did  not  abuse  the  department’s 
condemnatory  powers  by  taking  appel¬ 
lant’s  property  to  construct  an  allegedly 
private  roadway  without  acquiring  the 
adjacent  property  necessary  to  complete 
the  project.  Texaco,  Inc.  v.  DOT,  165  Ga. 
App.  338,  301  S.E.2d  59  (1983). 

Property  upon  which  construction 
will  commence  within  two  years  is  not 
acquired  for  “future”  public  road  purposes 
and  is  not  subject  to  the  restrictions  of 
O.C.G.A.  §  32-3-1  upon  acquisitions  for 
“future”  public  road  purposes.  Citizens 
Coalition  for  Planned  Growth,  Inc.  v. 
Glynn  County,  249  Ga.  664,  292  S.E.2d 
847  (1982). 

For  purposes  of  O.C.G.A.  §  32-3-1, 
“present  road  purposes”  refers  to  construc¬ 
tion  to  begin  in  less  than  two  years,  while 
“future  public  road  purposes”  refers  to 
construction  that  will  commence  within  a 
period  of  not  less  than  two  nor  more  than 
ten  years.  Fulton  County  v.  Davidson,  253 
Ga.  734,  325  S.E.2d  135  (1985). 

Subdivision  lot  owners  have  ease¬ 
ment  in  roads.  —  Where  the  owners  of  a 
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tract  of  land  subdivide  the  tract  into  lots, 
record  a  map  or  plat  showing  such  lots, 
with  designated  streets  and  a  public  park, 
and  sell  lots  with  reference  to  such  map  or 
plat,  the  owners  are  presumed  to  have 
irrevocably  dedicated  such  streets  and 
park  for  the  use  of  all  of  the  lot  owners  in 
the  subdivision.  The  owners  of  lots  in  the 
subdivision  have  an  easement  in  these 
public  areas  whether  or  not  there  has  ever 
been  an  acceptance  of  the  dedication  by 
public  authorities  or  the  public  generally. 
Northpark  Assocs.  No.  2  v.  Homard  Dev. 
Co.,  262  Ga.  138,  414  S.E.2d  214  (1992). 

Dedication  in  plat  transfers  only 
easement.  —  There  is  a  presumption 
that  the  dedication  of  roads  to  a  county, 
whether  express  or  implied,  transfers  only 
an  easement.  Northpark  Assocs.  No.  2  v. 
Homard  Dev.  Co.,  262  Ga.  138,  414  S.E.2d 
214  (1992). 

Governing  authority  can  acquire 
fee-simple  title  to  a  county  road  only 
through  condemnation  or  an  express 
grant  in  a  deed  or  other  instrument.  When 
a  road  is  established  by  dedication  and 
there  is  no  express  grant  of  fee-simple 
title,  an  easement  results.  Northpark 
Assocs.  No.  2  v.  Homard  Dev.  Co.,  262  Ga. 
138,  414  S.E.2d  214  (1992). 

An  easement  was  a  compensable  prop¬ 
erty  interest  in  a  condemnation  action. 
Lee  v.  City  of  Atlanta,  219  Ga.  App.  264, 
464  S.E.2d  879  (1995). 

Municipally  owned  property.  —  De¬ 
partment  of  Transportation  may  not  exer¬ 
cise  eminent  domain  powers  over  munici¬ 
pally  owned  property  as  the  legislature 
has  not  clearly  granted  such  authority  or 
created  a  procedure  therefore,  and  as  such 
grant  may  not  be  implied  from  statutory 
provisions  generally  establishing  a  proce¬ 
dure  for  state  agencies  to  condemn  “pri¬ 
vate  property.”  DOT  v.  City  of  Atlanta,  255 
Ga.  124,  337  S.E.2d  327  (1985). 

Anticipated  condemnation  uncom- 
pensable.  —  Trial  court  correctly  granted 
the  Department  of  Transportation’s  mo¬ 
tion  for  summary  judgment  as  to  restau¬ 
rant  owner’s  claim  sounding  in  inverse 
condemnation  since  DOT  was  not  even 
permitted  to  acquire  property  interests  for 
future  road  building  until  the  federal 


agency  had  approved  in  advance  all  the 
requisite  funding.  Thompson  v.  DOT,  209 
Ga.  App.  353,  433  S.E.2d  623  (1993). 

Compensation  for  interests.  —  De¬ 
partment  of  Transportation  was  required 
to  compensate  adjoining  landowner  in  ac¬ 
tion  in  which  the  department  sought  to 
condemn  a  strip  of  land  in  order  to  widen 
a  highway  for  interference  with  the  land¬ 
owner’s  access  to  a  public  road  but  not  for 
the  revocation  of  a  license  allowing  the 
landowner  to  maintain  a  driveway  over  an 
existing  right  of  way.  Harper  Invs.,  Inc.  v. 
DOT,  251  Ga.  App.  521,  554  S.E.2d  619 
(2001). 

Counterclaim.  —  After  the  Depart¬ 
ment  of  Transportation  initiated  condem¬ 
nation  proceedings  against  a  property 
owner,  the  owner  was  not  permitted  to  file 
a  counterclaim  to  recover  damages  for 
unauthorized  use  of  the  remainder  be¬ 
cause  the  subject  of  the  counterclaim  was 
outside  the  bounds  of  this  type  of  condem¬ 
nation.  DOT  v.  Fina  Oil  &  Chem.  Co.,  194 
Ga.  App.  185,  390  S.E.2d  99  (1990). 

Striking  valuation  testimony 
proper.  —  Trial  court  did  not  manifestly 
abuse  the  court’s  discretion  by  striking 
certain  testimony  of  the  condemnee’s  ex¬ 
pert  witness  regarding  valuation  on  the 
ground  that  the  testimony  was  without 
sufficient  foundation  since  the  testimony 
was  based  on  an  assumption  of  the  value 
as  if  the  subject  property  had  already  been 
subdivided,  which  it  had  not;  in  making 
the  court’s  ruling,  the  trial  court  properly 
discerned  that,  even  though  a  different 
use  of  the  property  was  shown  to  have 
been  reasonably  probable,  a  jury  cannot 
evaluate  the  property  as  though  the  new 
use  were  an  accomplished  fact.  Woodland 
Partners  Ltd.  P’ship  v.  DOT,  286  Ga.  App. 
546,  650  S.E.2d  277  (2007),  cert,  denied, 
2007  Ga.  LEXIS  698  (Ga.  2007). 

Cited  in  DOT  v.  City  of  Atlanta,  255  Ga. 
124,  337  S.E.2d  327  (1985);  DOT  v. 
Samuels,  185  Ga.  App.  871,  366  S.E.2d 
181  (1988);  DOT  v.  Foster,  262  Ga.  App. 
524,  586  S.E.2d  64  (2003);  Forest  City 
Gun  Club  v.  Chatham  County,  280  Ga. 
App.  219,  633  S.E.2d  623  (2006). 

Authority  to  Condemn 

Condemnation  not  required  when 
no  prior  right  of  access.  —  Condemnor 


982 


32-3-1 


PROPERTY  ACQUISITION  FOR  TRANSPORTATION 


32-3-1 


creating  a  limited  access  highway  does  not 
have  to  condemn  a  purported  “right  of 
access”  where  none  has  previously  ex¬ 
isted.  DOT  v.  Hardin,  231  Ga.  359,  201 
S.E.2d  441  (1973)  (decided  under  former 
Ga.  L.  1955,  p.  559). 

Condemnation  authorized  when  re¬ 
locating  gas  line.  —  State  Highway  De¬ 
partment  (now  Department  of  Transpor¬ 
tation)  is  authorized  to  take  property  for 
the  relocation  of  a  gas  company’s  inter¬ 
state  gas  line  since  it  was  in  the  interest  of 
safety  and  prevented  inconvenience  to  the 
public  using  the  gas  line  and  since  the 
acquisition  was  in  furtherance  of  and  rea¬ 
sonably  for  a  public  state  highway  use. 
Benton  v.  State  Hwy.  Dep’t,  111  Ga.  App. 
861,  143  S.E.2d  396  (1965)  (decided  under 
former  Code  1933,  §§  36-1301,  95-1701, 
95-1715,  95-1724). 

Condemnation  authorized  in  fee 
simple.  —  City  was  not  attempting  to 
acquire  a  greater  interest  in  the  property 
than  that  authorized  by  law  by  seeking  to 
acquire  the  land  in  fee  simple.  Marist 
Soc’y  v.  City  of  Atlanta,  212  Ga.  115,  90 
S.E.2d  564  (1955)  (decided  under  former 
Ga.  L.  1955,  p.  559). 

All  interests  may  be  condemned, 
whether  acquired  by  easement  or  by  fee 
simple  title  to  the  property.  Marist  Soc’y  v. 
City  of  Atlanta,  212  Ga.  115,  90  S.E.2d  564 
(1955)  (decided  under  former  Ga.  L.  1955, 
p.  559). 

Permanent  construction  easement. 

—  Under  the  facts  of  this  case,  assertions 
that  the  condemnation  of  a  permanent 
construction  easement  was  an  abuse  and 
misuse  of  the  Department  of  Transporta¬ 
tion’s  (DOT’s)  powers  of  condemnation 
were  without  merit.  Skipper  v.  DOT,  197 
Ga.  App.  634,  399  S.E.2d  538  (1990). 

Legislative  Intent 

Section  strictly  construed.  —  In 

statutory  proceedings,  where  persons  may 
be  deprived  of  property,  this  section  must 
be  strictly  construed.  Marist  Soc’y  v.  City 
of  Atlanta,  212  Ga.  115,  90  S.E.2d  564 
(1955)  (decided  under  former  Ga.  L.  1955, 
p.  559;  see  O.C.G.A.  §  32-3-1). 

Any  agency  in  joint  project  can  ac¬ 
quire  land.  —  Under  former  Code  1933, 
§  95- 1704a,  it  was  the  legislative  intent 
that,  when  a  limited  access  highway  was 


to  be  constructed  by  the  joint  action  of 
several  governmental  agencies,  the  rights 
of  way  for  the  highway  could  be  acquired, 
by  purchase,  condemnation,  or  otherwise, 
by  any  of  the  governmental  authorities  of 
this  state  cooperating  in  the  project.  Mar¬ 
tin  v.  Fulton  County,  213  Ga.  761,  101 
S.E.2d  716  (1958)  (decided  under  former 
Ga.  L.  1955,  p.  559;  see  O.C.G.A. 
§  32-3-1). 

Trial 

1.  Preliminary  Procedure 

Ordinance  needed  to  condemn 
where  required  by  municipal  charter. 

—  If  the  charter  of  a  municipality  requires 
the  adoption  of  a  valid  ordinance  as  a 
prerequisite  to  the  condemnation  of  pri¬ 
vate  property,  and  such  requirement  is  not 
complied  with  prior  to  the  condemnation 
proceedings,  the  action  will  be  enjoined. 
Marist  Soc’y  v.  City  of  Atlanta,  212  Ga. 
115,  90  S.E.2d  564  (1955)  (decided  under 
former  Ga.  L.  1955,  p.  559). 

Condemnation  proceedings  are  in 
rem.  —  Citations  of  authority  that  a 
suitor  cannot  join  in  one  action  in 
personam  a  number  of  persons  and  causes 
of  action  have  no  application  to  a  condem¬ 
nation  proceeding  in  rem  against  de¬ 
scribed  lands.  Marist  Soc’y  v.  City  of  At¬ 
lanta,  212  Ga.  115,  90  S.E.2d  564  (1955) 
(decided  under  former  Ga.  L.  1955,  p. 
559). 

Condemnor  can  join  several  tracts 
of  land  in  proceeding.  —  Condemnor 
can,  in  one  proceeding,  condemn  a  right  of 
way  over  several  tracts  of  land  owned  by 
different  persons.  Marist  Soc’y  v.  City  of 
Atlanta,  212  Ga.  115,  90  S.E.2d  564  (1955) 
(decided  under  former  Ga.  L.  1955,  p. 
559). 

Exhausting  administrative  reme¬ 
dies.  —  In  an  action  in  which  the  plaintiff 
landowners  filed  suit  against  the  defen¬ 
dant  county  alleging  a  taking  under  the 
Fifth  Amendment,  and  inverse  condemna¬ 
tion  under  Ga.  Const.  1983,  Art.  I,  Sec.  Ill, 
Para.  I,  in  connection  with  the  county’s 
recreational  development  of  the  county’s 
adjoining  property,  because  the  landown¬ 
ers  failed  to  avail  themselves  of  Georgia’s 
inverse  condemnation  procedure,  the 
Fifth  Amendment  takings  claim  was  pre- 
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Trial  (Cont’d) 

1.  Preliminary  Procedure  (Cont’d) 

mature,  and  the  county’s  motion  for  par¬ 
tial  judgment  on  the  pleadings  was 
granted.  Carney  v.  Gordon  County,  No. 
4:06-CV-36-RLV,  2006  U.S.  Dist.  LEXIS 
82634  (N.D.  Ga.  Sept.  12,  2006). 

2.  Burden  of  Proof 

Condemnor  cannot  just  abandon 
condemnation  proceedings.  Marist 
Soc’y  v.  City  of  Atlanta,  212  Ga.  115,  90 
S.E.2d  564  (1955)  (decided  under  former 
Ga.  L.  1955,  p.  559). 

Condemnee’s  burden  of  proof  in 
city  condemnation  proceeding.  —  In 
the  absence  of  proof  that  the  city  is  assert¬ 
ing  a  right  to  abandon  the  project,  or  that 
the  condemnation  proceedings  were  not  in 
good  faith,  the  condemnation  of  lands  for 
highways  will  not  be  enjoined  on  the  the¬ 
ory  that  the  city  is  authorized  by  the  city’s 
charter  to  disapprove  an  award  for  the 
value  of  the  land.  Marist  Soc’y  v.  City  of 
Atlanta,  212  Ga.  115,  90  S.E.2d  564  (1955) 
(decided  under  former  Ga.  L.  1955,  p. 
559). 

Burden  of  showing  amount  and 
property  interest  claimed.  —  It  is  the 

duty  of  persons  claiming  an  interest  in 
property  sought  to  be  condemned  to  estab¬ 
lish  the  amount  and  character  of  the  in¬ 
terest  claimed.  Marist  Soc’y  v.  City  of 
Atlanta,  212  Ga.  115,  90  S.E.2d  564  (1955) 
(decided  under  former  Ga.  L.  1955,  p. 
559). 

Burden  of  showing  how  and  what 
damage  occurred.  —  In  an  action  for 
damages  to  private  property  instituted 
under  Ga.  Const.  1976,  Art.  I,  Sec.  Ill, 
Para.  I  (see  Ga.  L.  Const.  1983,  Art.  Ill, 
Sec.  VI,  Para.  II)  and  former  Code  1933, 
§  95-1710,  allegations  showing  the  na¬ 
ture  of  the  cause,  describing  the  property 
damaged,  and  relating  the  manner  in 
which  the  property  was  damaged  in  the 
construction  of  a  designated  state  high¬ 
way  were  proper  and  necessary  to  set 
forth  the  plaintiff’s  case.  Bartow  County  v. 
Darnell,  95  Ga.  App.  193,  97  S.E.2d  610 
(1957)  (decided  under  former  Code  1933, 
§  95-1710). 

Trial  court  erred  in  denying  an  agency’s 
motion  for  a  directed  verdict  pursuant  to 


O.C.G.A.  §  9-11-50  in  a  condemnation 
proceeding  pursuant  to  O.C.G.A.  §  32-3-1 
et  seq.;  the  property  owner’s  appraiser 
failed  to  provide  adequate  evidence  that 
the  owner  suffered  consequential  dam¬ 
ages  based  on  damage  to  a  fence.  DOT  v. 
Morris,  263  Ga.  App.  606,  588  S.E.2d  773 
(2003). 

Burden  of  showing  taking  for  pub¬ 
lic  purpose.  —  In  order  to  recover  from  a 
county  for  a  taking,  the  plaintiff  must 
show  that  the  taking  was  done  for  a  public 
purpose  of  the  county;  however,  nothing 
appearing  to  the  contrary,  the  allegation 
that  the  county  took  the  property  as  part 
of  a  right  of  way  for  a  road  and  street 
within  the  municipality  and  while  acting 
in  the  conduct  of  the  county’s  business 
sufficiently  alleged  the  right  of  the  county 
to  condemn  the  land  in  question.  McGhee 
v.  Floyd  County,  95  Ga.  App.  221,  97 
S.E.2d  529  (1957)  (decided  under  former 
Code  1933,  Chs.  23-6,  95-2). 

Taking  need  not  be  for  public  ne¬ 
cessity.  —  It  is  not  necessary  to  show  that 
the  proposed  alteration  in  the  road  is  a 
public  necessity;  it  is  sufficient  to  show 
that  it  is  of  public  utility.  Barnard  v. 
Durrence,  22  Ga.  App.  8,  95  S.E.  372 
(1918)  (decided  under  former  Code  1910, 
§  640). 

3.  Verdict  and  Appeal 

Proper  to  exclude  evidence  of  price 
paid  for  nearby  land.  —  It  was  not  error 
to  exclude  from  evidence  a  deed  offered  by 
the  condemnee  to  show  the  price  the  con¬ 
demnor  paid  for  land  located  in  alleged 
close  proximity  to  that  of  the  condemnee. 
Garden  Parks  v.  Fulton  County,  88  Ga. 
App.  97,  76  S.E. 2d  31  (1953)  (decided 
under  former  Code  1933,  §  36-1001). 

No  instructions  about  condemna¬ 
tion  benefits  if  evidence  shows  only 
damage.  —  When  the  condemnee  intro¬ 
duced  evidence  to  show  that,  because  of 
the  condemnation,  the  condemnee  would 
be  required  to  expend  certain  amounts  on 
fences,  screening  hedges,  and  grading, 
and  thus  would  be  consequentially  dam¬ 
aged,  and  there  was  no  evidence  as  to  any 
consequential  benefits  resulting  from  the 
improvement,  the  evidence  did  not  autho¬ 
rize  a  charge  on  consequential  benefits. 
Garden  Parks  v.  Fulton  County,  88  Ga. 
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App.  97,  76  S.E.2d  31  (1953)  (decided 
under  former  Code  1933,  §  36-1001). 

No  double  award  for  taking  and 
access  loss.  —  When  the  state  has  spe¬ 
cifically  condemned  access  rights  to  a  pro¬ 
posed  highway,  and  when  the  highway 
will  result  in  a  loss  of  access  to  part  of  the 
condemnee’s  land,  a  charge  which  desig¬ 
nates  the  condemnation  of  access  rights  as 
an  element  of  compensation  for  the  taking 
and  the  loss  of  access  as  an  element  of 
consequential  damages,  does  not  autho¬ 
rize  a  double  award  for  the  same  thing. 
State  Hwy.  Dep’t  v.  Price,  123  Ga.  App. 
655,  182  S.E.2d  175  (1971)  (decided  under 
former  Ga.  L.  1961,  p.  517). 

Equity  court,  not  jury,  determines 
legality  of  condemnation.  —  In  con¬ 
demnation  proceedings,  the  only  issue  be¬ 
fore  the  assessors  or  a  jury  on  appeal  is 
the  amount  of  compensation  to  be  paid, 
and  neither  the  assessors  nor  a  jury  can 
determine  whether  the  condemnor  is  pro¬ 
ceeding  legally;  the  remedy  of  the  land- 
owners  is  to  apply  to  a  court  of  equity  to 
enjoin  the  illegal  proceedings.  Garden 
Parks  v.  Fulton  County,  88  Ga.  App.  97,  76 
S.E.2d  31  (1953)  (decided  under  former 
Ga.  L.  1961,  p.  517). 

Prerequisites  for  vacating  judg¬ 
ment  for  property  value.  —  Affirmative 
action  seeking  to  set  aside  judgment  in 
favor  of  condemnor,  and  payment  of  all 
expenses  and  damages  accrued  to  the 
condemnee,  are  essential  to  the  vacating 


and  setting  aside  of  a  judgment  for  the 
value  of  property  condemned.  Marist  Soc’y 
v.  City  of  Atlanta,  212  Ga.  115,  90  S.E.2d 
564  (1955)  (decided  under  former  Ga.  L. 
1955,  p.  559). 

Previous  donation  by  condemnee. 

—  Since  previous  donation  by  condemnee 
had  no  relevance  to  the  determination  of 
the  amount  of  just  and  adequate  compen¬ 
sation  for  the  property  taken,  references 
by  condemnee’s  president  to  that  previous 
donation  as  having  been  “forced”  and  “co¬ 
erced”  implied  that  condemnor  had  acted 
in  bad  faith;  thus,  the  testimony  by 
condemnee’s  president  was  both  irrele¬ 
vant  and  prejudicial.  DOT  v. 
Ultima-Trimble,  Ltd.,  204  Ga.  App.  309, 
418  S.E.2d  820  (1992). 

Comparable  sales  properly  consid¬ 
ered.  —  Jury  was  authorized  to  deter¬ 
mine  that  evidence  of  comparable  sales  in 
the  area  of  a  landowner’s  land,  even 
though  higher  than  the  landowner’s  ex¬ 
pert’s  opinion  of  the  market  value  of  the 
acreage,  reasonably  established  the  value 
of  the  land,  and  it  could  fix  the  market 
value  of  the  land  higher  or  lower  than  that 
amount  asserted  by  an  expert,  provided 
that  the  jury’s  verdict  was  not  so  disparate 
as  to  justify  an  inference  of  gross  mistake 
or  undue  bias;  thus,  when  the  evidence 
supported  the  jury’s  award,  there  was  no 
inference  that  it  was  the  result  of  gross 
mistake  or  undue  bias.  DOT  v.  Brannan, 
278  Ga.  App.  717,  629  S.E.2d  481  (2006). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §§  95-2904  and 
95-2907,  which  were  subsequently  re¬ 
pealed  but  were  succeeded  by  provisions 
in  this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

No  expenditure  of  money  on  his¬ 
toric  preservation  if  not  for  transpor¬ 
tation.  —  Department  of  Transportation 
may  expend  federal  and  state  funds  on 
transportation  enhancement  activities  as 
defined  in  23  U.S.C.  §  101(a)  in  those 
instances  where  the  Code  of  Public  Trans¬ 
portation  gives  the  department  the  au¬ 
thority  to  expend  such  funds,  but  the 
Department  of  Transportation  has  no  au¬ 


thority  to  expend  federal  or  state  money 
on  historic  preservation,  rehabilitation 
and  operation  of  historic  transportation 
buildings,  structures,  or  facilities  (includ¬ 
ing  historic  railroad  facilities  and  canals) 
when  such  buildings,  structures,  or  facili¬ 
ties  are  not  being  acquired  for  transporta¬ 
tion  purposes.  1993  Op.  Att’y  Gen.  No. 
93-3  (decided  prior  to  1993  amendment  of 
§  32-1-3). 

License  for  department  to  build  re¬ 
taining  wall  on  slope  easement.  — 

Department  of  Transportation  is  respon¬ 
sible  for  acquiring  the  proper  permission 
from  a  property  owner  in  the  form  of  a 
license  to  erect  a  retaining  wall  upon  a 
slope  easement;  after  permission  is  ac- 
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quired,  a  wall  may  be  erected  and  the 
original  license  is  converted  into  an  ease¬ 
ment  by  operation  of  law;  permission  for 
the  erection  of  retaining  walls  should  be  in 
writing  so  that  a  court  need  not  make  a 


factual  determination  as  to  whether  per¬ 
mission  was  granted.  1971  Op.  Att’y  Gen. 
No.  71-165  (decided  under  former  Code 
1933,  §§  95-2904,  95-2907). 


RESEARCH  REFERENCES 


ALR.  —  Constitutionality  of  statute  or 
ordinance  denying  right  of  property  own¬ 
ers  to  defeat  a  proposed  street  improve¬ 
ment  by  protest,  52  ALR  883. 


Eminent  domain:  possibility  of  over¬ 
coming  specific  obstacles  to  contemplated 
use  as  element  in  determining  existence  of 
necessary  public  use,  22  ALR4th  840. 


32-3-2.  Acquisition  procedure  generally;  recording  order  and 
judgment  or  instrument  of  conveyance;  filing  order  and 
judgment  or  instrument  in  records  of  department. 


All  acquisition  of  property  or  interests  for  public  road  and  other 
transportation  purposes  shall  proceed  under  the  methods  set  out  in  this 
article  and  in  Title  22.  Any  instrument  which  conveys  such  property  or 
interest  to  or  any  order  and  judgment  which  vests  such  property  or 
interest  in  a  state  agency  county  or  municipality  shall  be  recorded  in 
the  name  of  the  agency  county  or  municipality  in  each  county  wherein 
the  property  or  interest  may  lie,  notwithstanding  Code  Section  50-16-3. 
In  the  case  of  property  or  interests  acquired  by  the  department,  the 
instrument  or  order  and  judgment  shall  also  be  kept  in  the  records  of 
the  department.  Article  1  of  Chapter  6  of  Title  48  shall  not  apply  to 
property  or  interests  acquired  under  the  authority  of  this  article.  (Code 
1933,  §  95A-602,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Law  reviews.  —  For  comment  on  435,  134  S.E.2d  12  (1963),  see  1  Ga.  St. 
Southern  Ry.  v.  State  Hwy.  Dep’t,  219  Ga.  B.J.  242  (1964). 


JUDICIAL  DECISIONS 


Cited  in  Citizens  Coalition  for  Planned  Atlanta,  255  Ga.  124,  337  S.E.2d  327 
Growth,  Inc.  v.  Glynn  County,  249  Ga.  (1985). 

664,  292  S.E.2d  847  (1982);  DOT  v.  City  of 


RESEARCH  REFERENCES 


ALR.  —  Power  of  eminent  domain  as  sions  or  agencies  themselves,  35  ALR3d 
between  state  and  subdivision  or  agency  1293. 
thereof,  or  as  between  different  subdivi- 
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32-3-3.  Acquisition  of  property  by  devise,  exchange,  prescrip¬ 
tion,  or  dedication;  acquisition  by  county  or  municipal¬ 
ity  on  behalf  of  department. 

(a)  The  department  or  any  county  or  municipality  is  authorized  to 
accept  donations,  transfers,  or  devises  of  land  from  private  persons, 
from  the  federal  government,  or  from  other  state  agencies,  counties,  or 
municipalities,  provided  that  such  land  is  suitable  for  present  or  future 
public  road  purposes.  Any  property  may  be  so  acquired  in  fee  or  any 
lesser  interest,  provided  that  the  state  agency,  county,  or  municipality 
thereby  obtains  an  interest  sufficient  to  ensure  reasonable  protection  of 
the  public  investment  which  it  may  thereafter  make  in  such  land.  The 
instrument  which  conveys  such  property  or  interest  shall  be  recorded  in 
the  county  or  counties  where  such  property  or  interest  lies  and,  in  the 
case  of  property  or  interests  acquired  by  the  department,  shall  also  be 
kept  in  the  records  of  the  department. 

(b)  Any  state  agency,  county,  or  municipality  is  authorized,  for  public 
road  purposes,  to  enter  into  agreements  with  other  state  agencies, 
counties,  or  municipalities,  with  the  federal  government,  and  with 
private  persons  for  the  exchange  of  real  property  or  interests  therein  for 
public  road  purposes.  Such  exchange  shall  not  be  consummated  unless 
the  exchange  serves  the  best  interest  of  the  public  and  unless  the 
property  or  interest  to  be  acquired  in  exchange  is  appraised  as  being  of 
equal  value  to,  or  of  greater  value  than,  the  property  or  interest  to  be 
exchanged. 

(c)  Notwithstanding  Code  Section  44-5-163,  any  state  agency,  county, 
or  municipality  is  authorized  to  acquire  by  prescription  and  to  incorpo¬ 
rate  into  its  system  of  public  roads  any  road  on  private  land  which  has 
come  to  be  a  public  road  by  the  exercise  of  unlimited  public  use  for  the 
preceding  seven  years  or  more. 

(d)  Any  state  agency,  county,  or  municipality  may  acquire  rights  of 
way  or  other  real  property  or  interests  therein  by  dedication,  provided 
that  the  property  or  interests  are  adequate  for  public  road  purposes  and 
serve  the  best  interests  of  the  public;  provided,  further,  that  the  agency, 
county,  or  municipality  receives  a  warranty  deed,  except  where  the 
property  or  interest  is  acquired  from  a  state  or  federal  agency,  a  county, 
or  a  municipality,  in  which  case,  where  legally  possible,  a  warranty 
deed  shall  be  received;  but,  if  it  is  not  legally  possible  to  receive  a 
warranty  deed,  then  a  quitclaim  deed  shall  be  received. 

(e)  When  a  road  is  approved  as  part  of  the  state  highway  system,  it 
shall  be  the  duty  of  the  county  or  municipality  through  which  the  road 
will  pass  to  assist  the  department  in  procuring  the  necessary  rights  of 
way  as  economically  as  possible;  and  all  expenses  thereof  shall  be  paid 
as  provided  in  Code  Section  32-5-25,  provided  that,  whenever  the 
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county  or  municipality  acquires  property  or  interests  for  the  depart¬ 
ment,  title  to  such  property  or  interest  may  be  acquired  in  the  name  of 
the  department.  (Code  1933,  §  95A-602,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  1982,  p.  3,  §  32.) 

JUDICIAL  DECISIONS 


Analysis 

General  Consideration 

Prescription 

Dedication 

Differences  Between  Dedication  and  Prescription 
Procuring  Rights  of  Way 


General  Consideration 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Civil  Code  1895,  §  509 
and  former  Code  1933,  §§  85-410  and 
95-1721,  which  were  subsequently  re¬ 
pealed  but  were  succeeded  by  provisions 
in  this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

Intergovernmental  exchanges  not 
governed  by  disposal  provisions.  — 
An  exchange  of  condemned  property  be¬ 
tween  the  Department  of  Transportation 
and  a  county  did  not  require  application  of 
the  notice  requirements  and  repurchase 
rights  of  O.C.G.A.  §  32-7-4.  Swims  v. 
Fulton  County,  267  Ga.  94,  475  S.E.2d  597 
(1996). 

Construction.  —  Phrase  “adequate  for 
public  road  purposes”  in  O.C.G.A. 
§  32-3-3(d)  did  not  mean  that  the  prop¬ 
erty  presently  had  to  have  a  road  con¬ 
structed  on  it  that  met  certain  engineer¬ 
ing  standards,  but  that,  in  a  general 
sense,  the  property  to  be  acquired  must 
have  been  suitable  or  adequate  for  accom¬ 
modating  a  public  road.  Rabun  County  v. 
Mt.  Creek  Estates,  LLC,  280  Ga.  855,  632 
S.E.2d  140  (2006). 

Cited  in  DOT  v.  Ridley,  149  Ga.  App.  16, 
253  S.E.2d  563  (1979);  Citizens  Coalition 
for  Planned  Growth,  Inc.  v.  Glynn  County, 
249  Ga.  664,  292  S.E.2d  847  (1982);  DOT 
v.  City  of  Atlanta,  255  Ga.  124,  337  S.E. 2d 
327  (1985). 

Prescription 

Creation  of  public  road.  —  Under  the 
common  law,  a  public  road  may  come  into 


existence  by  prescription.  Southern  Ry.  v. 
Combs,  124  Ga.  1004,  53  S.E.  508  (1906) 
(decided  under  former  Civil  Code  1895, 
§  509). 

Since  a  private  road  had  been  blocked 
and  impassable  for  more  than  10  years, 
there  could  not  have  been  continuous  use 
of  the  road  for  7  years  and,  therefore, 
there  could  be  no  prescriptive  rights  in  the 
road.  Chandler  v.  Robinson,  269  Ga.  881, 
506  S.E. 2d  121  (1998),  overruled  on  other 
grounds,  Stinski  v.  State,  281  Ga.  783,  642 
S.E. 2d  1  (2007). 

Road  obtained  by  prescription  be¬ 
comes  public.  —  Public  road  can  come 
into  existence  by  public  use  and  public 
work,  and  when  such  use  and  work  are 
continuous  for  20  years,  it  is  certainly  a 
public  road,  so  far  as  the  right  of  the 
people  to  use  the  road  as  a  highway  is 
concerned.  Dunaway  v.  Windsor,  197  Ga. 
705,  30  S.E. 2d  627  (1944)  (decided  under 
former  Code  1933,  §  85-410). 

Mandamus  to  require  county  to 
maintain  road.  —  Group  of  landowners 
were  properly  granted  mandamus  relief 
requiring  a  county  to  maintain  an  adja¬ 
cent  road  as  the  county  acquired  title  to 
the  road  by  prescriptive  acquisition,  aban¬ 
donment  was  not  an  issue,  and  compli¬ 
ance  with  O.C.G.A.  §  32-3-3(c)  did  not 
need  to  be  shown  when  a  roadway  was 
otherwise  acquired  by  prescription;  more¬ 
over,  urging  that  a  county’s  failure  to  meet 
the  county’s  obligation  to  maintain  public 
roads  was  an  acceptable  method  of  aban¬ 
doning  a  roadway  would  encourage  coun¬ 
ties  to  disregard  their  public  duty.  Shearin 
v.  Wayne  Davis  &  Co.,  PC.,  281  Ga.  385, 
637  S.E. 2d  679  (2006). 
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Dedication 

Highway  may  come  into  existence 
by  dedication.  Dunaway  v.  Windsor,  197 
Ga.  705,  30  S.E.2d  627  (1944)  (decided 
under  former  Code  1933,  §  85-410). 

Highway  may  under  certain  cir¬ 
cumstances  be  implied.  Dunaway  v. 
Windsor,  197  Ga.  705,  30  S.E.2d  627 
(1944)  (decided  under  former  Code  1933, 
§  85-410). 

Owner’s  intention  to  dedicate  prop¬ 
erty  to  public  use  must  be  shown, 
whether  express  or  implied.  Dunaway  v. 
Windsor,  197  Ga.  705,  30  S.E.2d  627 
(1944)  (decided  under  former  Code  1933, 
§  85-410). 

Dedication  may  be  written,  by 
parol,  inferred,  or  implied.  —  Dedica¬ 
tion  may  be  made  in  writing,  or  by  parol; 
or  dedication  may  be  inferred  from  acts,  or 
implied,  in  certain  cases,  from  long  use. 
Dunaway  v.  Windsor,  197  Ga.  705,  30 
S.E.2d  627  (1944)  (decided  under  former 
Code  1933,  §  85-410). 

Dedication  by  acts  showing  assent 
to  public  use.  —  Intention  to  dedicate 
property  to  public  use  is  essential  to  a 
dedication,  but  this  may  be  proved  by  acts 
showing  an  assent  that  property  should  be 
so  used  and  enjoyed.  Dunaway  v.  Windsor, 
197  Ga.  705,  30  S.E.2d  627  (1944)  (decided 
under  former  Code  1933,  §  85-410). 

Acts  must  show  unambiguous  in¬ 
tent  to  abandon.  —  When  an  estab¬ 
lished  dedication  is  claimed,  the  acts  re¬ 
lied  on  to  establish  the  dedication  must  be 
such  as  to  clearly  and  satisfactorily  indi¬ 
cate  a  purpose  on  the  part  of  the  owner  to 
abandon  the  owner’s  personal  dominion 
over  the  property  and  to  devote  the  prop¬ 
erty  to  a  definite  public  use.  Dunaway  v. 
Windsor,  197  Ga.  705,  30  S.E.2d  627 
(1944)  (decided  under  former  Code  1933, 
§  85-410). 

In  order  to  constitute  a  dedication  of 
land  to  public  uses,  an  intention  on  the 
part  of  the  owner  to  abandon  the  use  of 
the  land  to  the  public  must  be  shown  by 
proof  of  unequivocal  and  unambiguous 
words  or  acts  of  such  owner;  the  circum¬ 
stances  must  be  such  as  to  show  a  clear 
assent  to  such  dedication.  Dunaway  v. 
Windsor,  197  Ga.  705,  30  S.E.2d  627 
(1944)  (decided  under  former  Code  1933, 
§  85-410). 


Inference  from  owner’s  acquies¬ 
cence  implies  knowledge  of  public 
claim.  —  While  an  intention  to  dedicate 
need  not  be  shown  by  an  express  declara¬ 
tion  to  that  effect,  but  may  be  inferred 
under  certain  circumstances  from  an  ac¬ 
quiescence  by  the  owner  in  the  use  of  the 
owner’s  property  by  the  public,  such  ac¬ 
quiescence  is  in  the  nature  of  an  estoppel 
in  pais,  and  implies  a  knowledge  on  the 
part  of  the  owner  of  the  claim  by  the 
public  to  the  right  to  appropriate  the  own¬ 
er’s  property  to  the  public  use.  Dunaway  v. 
Windsor,  197  Ga.  705,  30  S.E.2d  627 
(1944)  (decided  under  former  Code  1933, 
§  85-410). 

Occasional  public  roadwork  does 
not  prove  presumptive  dedication.  — 

Occasional  road-working  of  property  by 
public  authorities,  there  being  no  other 
evidence  of  maintenance,  is  not  of  itself 
sufficient  to  create  the  presumption  of  an 
intention  to  dedicate;  the  use  and  mainte¬ 
nance  must  be  of  the  character  and  for  the 
length  of  time  sufficient  to  create  a  pre¬ 
sumptive  right  of  the  public  therein. 
Dunaway  v.  Windsor,  197  Ga.  705,  30 
S.E.2d  627  (1944)  (decided  under  former 
Code  1933,  §  85-410). 

Retention  of  dominion  despite  pub¬ 
lic  use.  —  Mere  fact  that  the  public  uses 
the  property  of  a  private  individual  is  not 
necessarily  inconsistent  with  the  reten¬ 
tion  of  dominion  by  the  owner.  Dunaway  v. 
Windsor,  197  Ga.  705,  30  S.E.2d  627 
(1944)  (decided  under  former  Code  1933, 
§  85-410). 

Mere  use  of  one’s  property  by  a 
small  portion  of  the  public,  even  for  an 
extended  period  of  time,  is  not  sufficient  to 
authorize  an  inference  that  the  property 
has  been  dedicated  to  a  public  use,  unless 
it  clearly  appears  that  there  was  an  inten¬ 
tion  to  dedicate,  and  that  this  dedication 
was  accepted  by  the  public  authorities, 
either  in  express  terms  or  by  implication 
resulting  from  the  maintenance  of  a  way 
public  in  its  nature.  Dunaway  v.  Windsor, 
197  Ga.  705,  30  S.E.2d  627  (1944)  (decided 
under  former  Code  1933,  §  85-410). 

Failure  to  act  in  isolated  instances. 
—  Acquiescence  cannot  be  effective  to  de¬ 
prive  the  owner  of  the  owner’s  property 
when  the  claimed  acquiescence  amounts 
to  no  more  than  a  failure  to  protest  in 
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isolated  instances  when  some  members  of 
the  public  travel  over  the  owner’s  land. 
Dunaway  v.  Windsor,  197  Ga.  705,  30 
S.E.2d  627  (1944)  (decided  under  former 
Code  1933,  §  85-410). 

Period  must  be  long  enough  to  pre¬ 
sume  gift.  —  In  every  case  of  an  implied 
dedication  it  must  appear  that  the  prop¬ 
erty  has  been  in  the  exclusive  control  of 
the  public  for  a  period  long  enough  to  raise 
the  presumption  of  a  gift.  Dunaway  v. 
Windsor,  197  Ga.  705,  30  S.E.2d  627 
(1944)  (decided  under  former  Code  1933, 
§  85-410). 

Differences  Between  Dedication  and 
Prescription 

Dedication  implies  conveyance  and 
acceptance,  while  prescription  re¬ 
quires  unbroken  possession  or  use 
under  claim  of  right.  Dunaway  v. 
Windsor,  197  Ga.  705,  30  S.E.2d  627 
(1944)  (decided  under  former  Code  1933, 
§  85-410). 

Prescription  requires  public  use 
for  20  years.  —  Before  a  highway  can  be 
established  by  prescription,  it  must  ap¬ 
pear  that  the  general  public,  under  a 
claim  of  right,  and  not  by  mere  permission 
of  the  owner,  used  some  defined  way  with¬ 
out  interruption  or  substantial  change,  for 
a  period  of  20  years  or  more;  the  use  must 
not  only  be  adverse,  but  the  use  must  be 
continuous  and  uninterrupted,  although 
it  is  not  every  slight  or  occasional  use  of 
the  land  by  the  owner  that  will  constitute 
an  interruption  of  the  public  use. 
Dunaway  v.  Windsor,  197  Ga.  705,  30 
S.E.2d  627  (1944)  (decided  under  former 


Code  1933,  §  85-410). 

Uninterrupted  adverse  use  under 
claim  of  right.  —  When  there  is  no  other 
evidence  against  the  owner  to  support  a 
dedication  but  the  mere  fact  of  such  use, 
so  that  the  right  claimed  by  the  public  is 
purely  prescriptive,  it  is  essential,  to 
maintain  it,  that  the  use  or  enjoyment 
should  be  adverse,  that  is  with  a  claim  of 
right,  and  uninterrupted  and  exclusive  for 
the  requisite  length  of  time.  Dunaway  v. 
Windsor,  197  Ga.  705,  30  S.E.2d  627 
(1944)  (decided  under  former  Code  1933, 
§  85-410). 

Less  use  needed  for  dedication 
than  for  prescription.  —  Since  there 
was  no  intention  to  dedicate,  but  the  pub¬ 
lic  has  taken  possession  of  the  property  of 
an  individual,  and  used  and  maintained 
the  property  as  a  highway  for  a  period  of 
20  years  or  more,  a  highway  by  prescrip¬ 
tion  becomes  complete;  when  there  was  an 
intention  to  dedicate,  the  maintenance  of 
a  way  for  a  less  time  will  bring  into 
existence  a  completed  highway  by  dedica¬ 
tion.  Dunaway  v.  Windsor,  197  Ga.  705,  30 
S.E.2d  627  (1944)  (decided  under  former 
Code  1933,  §  85-410). 

Procuring  Rights  of  Way 

County  must  negotiate  with  owner. 

—  Negotiations  by  a  county  authority, 
procuring  rights-of-way  for  roads  in  the 
name  of  the  State  Highway  Department 
(now  Department  of  Transportation)  in  an 
effort  to  agree  with  the  owner  of  the  prop¬ 
erty  to  be  taken  are  not  only  authorized, 
but  are  required.  Miller  v.  State  Hwy. 
Dep’t,  200  Ga.  485,  37  S.E.2d  365  (1946) 
(decided  under  former  Code  1933, 
§  95-1721). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


No  transfer  tax  on  property  ac¬ 
quired  by  Department  of  Transporta¬ 
tion.  —  Tax  on  transfer  of  real  property 
does  not  apply  to  property  acquired  by 
Department  of  Transportation.  1974  Op. 
Att’y  Gen.  No.  U74-56. 


What  property  may  be  exchanged. 

—  DOT  may  only  exchange  real  property 
for  real  property  and  may  not  include  any 
exchange  of  money  or  other  personal  prop¬ 
erty  in  such  an  exchange.  1992  Op.  Att’y 
Gen.  No.  92-8. 
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ALR.  —  Reservation  of  right  of  way  for 
railroad  or  street  railway  in  dedicating 
property  for  highway,  43  ALR  766;  131 
ALR  1472. 

Constitutionality  of  statute  or  ordi¬ 
nance  denying  right  of  property  owners  to 
defeat  a  proposed  street  improvement  by 
protest,  52  ALR  883. 

Validity  and  effect  of  conditions  or  cov¬ 
enants  in  deed  of  property  for  streets 
relating  to  the  use  of  the  property  or  the 
street,  69  ALR  1047. 

Dedication:  acceptance  of  some  of 


streets,  alleys,  and  the  like  appearing  on 
plat  as  acceptance  of  all,  32  ALR2d  953. 

Width  and  boundaries  of  public  high¬ 
way  acquired  by  prescription  or  adverse 
use,  76  ALR2d  535. 

Relative  rights  and  liabilities  of  abut¬ 
ting  owners  and  public  authorities  in 
parkways  in  center  of  street,  81  ALR2d 
1436. 

Power  of  eminent  domain  as  between 
state  and  subdivision  or  agency  thereof,  or 
as  between  different  subdivisions  or  agen¬ 
cies  themselves,  35  ALR3d  1293. 


32-3-4.  Authority  to  bring  condemnation  proceedings. 


(a)  Whenever  any  state  agency,  county,  or  municipality  desires  to 
take  or  damage  private  property,  including  scenic  easements,  air  rights, 
rights  of  access,  and  other  interests  in  land  for  public  road  purposes  or 
for  any  other  public  transportation  purposes  and  shall  find  or  believe, 
concerning  which  the  decision  of  the  condemning  authority  shall  be 
final  and  conclusive,  that  the  title  of  the  apparent  or  presumptive  owner 
of  such  property  is  defective,  doubtful,  incomplete,  or  in  controversy,  or 
that  there  are  or  may  be  unknown  persons  or  nonresidents  who  have  or 
may  have  some  claim  or  demand  thereon  or  some  actual  or  contingent 
interest  or  estate  therein,  or  that  there  are  minors  or  persons  under 
disability  who  are  or  may  be  interested  therein,  or  that  there  are  taxes 
due  or  that  should  be  paid  thereon,  or  shall  for  any  reason  conclude  that 
it  is  desirable  to  have  a  judicial  ascertainment  of  any  question  con¬ 
nected  with  the  matter,  such  state  agency,  county,  or  municipality, 
through  any  authorized  representative,  may  file  a  proceeding  in  rem  in 
the  superior  court  of  the  county  having  jurisdiction  condemning  the 
property  or  interests  to  the  use  of  the  petitioner  upon  payment  of  just 
and  adequate  compensation  therefor  to  the  person  or  persons  entitled  to 
such  payment. 

(b)  When  the  acquisition  of  public  property  or  an  interest  therein  is 
necessary  for  public  road  purposes,  including  limited-access  roads 
provided  for  by  Article  4  of  Chapter  6  of  this  title,  the  department  may 
acquire  such  public  property  or  interest  therein  by  condemnation  and 
the  power  of  eminent  domain  when  such  acquisition  is  approved  by  the 
State  Commission  on  the  Condemnation  of  Public  Property  as  provided 
in  Code  Section  50-16-183.  The  procedures  for  the  condemnation  of 
property  provided  for  in  this  Code  section  and  Code  Sections  32-3-5 
through  32-3-19  of  this  article  and  the  procedures  provided  for  the 
condemnation  of  property  in  Article  3  of  Chapter  2  of  Title  22  and  the 
procedures  provided  for  the  condemnation  of  property  in  Article  2  of 
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Chapter  2  of  Title  22  when  the  property  sought  is  a  public  cemetery 
shall  apply  to  the  condemnation  of  public  property  or  an  interest 
therein  by  the  department.  As  used  in  this  subsection,  the  term  “public 
property”  has  the  meaning  provided  for  in  Code  Section  50-16-180. 
(Code  1933,  §  95A-603,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1979, 
p.  973,  §  4;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1986,  p.  1187,  §  4.) 

Law  reviews.  —  For  annual  survey  of  Mercer  L.  Rev.  11  (1987).  For  annual  sur- 
local  government  law,  see  38  Mercer  L.  vey  on  real  property  law,  see  61  Mercer  L. 
Rev.  289  (1986).  For  article,  “Condemning  Rev.  301  (2009). 

Local  Government  Condemnation,”  see  39 

JUDICIAL  DECISIONS 


Choice  of  condemnation  proce¬ 
dures.  —  Even  though  the  title  to  prop¬ 
erty  to  be  condemned  for  transportation 
purposes  was  not  in  question,  a  city  could 
choose  to  use  procedures  set  forth  in 
O.C.G.A.  §  32-3-4  and,  although  the  city 
could  have  done  so,  was  not  required  to 
use  the  procedures  set  forth  in  O.C.G.A. 
§  22-2-1  et  seq.  Back  v.  City  of  Warner 
Robins,  217  Ga.  App.  326,  457  S.E.2d  582 
(1995). 

Definition  of  “owners.”  —  Word  “own¬ 
ers”  as  used  in  this  statutory  scheme 
means  all  parties  having  an  interest  in 
the  subject  land,  whether  their  claims  be 
based  on  a  warranty  deed,  security  deed, 
filed  lis  pendens  notice,  or  other  statutory 
lien.  DOT  v.  Olshan,  237  Ga.  213,  227 
S.E.2d  349  (1976). 

Land  condemnable  in  one  proceed¬ 
ing.  —  If  the  ownership  rights  of  any  one 
with  an  interest  in  the  land  attaches  to 
one  tract  of  land  in  its  entirety,  regardless 
of  the  extent  of  the  claims  of  the  other 
“owners,”  the  tract  of  land  can  be  con¬ 
demned  in  a  single  in  rem  action.  DOT  v. 
Olshan,  237  Ga.  213,  227  S.E.2d  349 
(1976);  DOT  v.  Kenney,  238  Ga.  173,  231 
S.E.2d  767  (1977). 

No  compensation  for  traffic  pattern 
change.  —  Compensation  for  a  change  in 
the  traffic  pattern  on  the  road  adjacent  to 
the  condemnees’  property  is  not  recover¬ 
able.  DOT  v.  Katz,  169  Ga.  App.  310,  312 
S.E.2d  635  (1983). 

Department  of  Transportation’s  ex¬ 
ercise  of  eminent  domain  powers.  — 

Department  of  Transportation  may  not 
exercise  eminent  domain  powers  over  mu¬ 
nicipally  owned  property  as  the  legisla¬ 


ture  has  not  clearly  granted  such  author¬ 
ity  or  created  a  procedure  therefore,  and 
as  such  grant  may  not  be  implied  from 
statutory  provisions  generally  establish¬ 
ing  a  procedure  for  state  agencies  to  con¬ 
demn  “private  property.”  DOT  v.  City  of 
Atlanta,  255  Ga.  124,  337  S.E.2d  327 
(1985)  (decided  prior  to  the  1986  amend¬ 
ment,  which  added  subsection  (b)). 

Admission  of  deeds  of  sale  on  other 
properties  as  direct  evidence  of  valu¬ 
ation.  —  In  a  condemnation  action 
wherein  a  county  challenged  the  valua¬ 
tion  placed  on  the  landowner’s  property, 
the  trial  court  did  not  abuse  the  court’s 
discretion  by  allowing  the  admission  of 
four  deeds  of  sale  on  other  properties  as 
direct  evidence  of  the  condemned  proper¬ 
ty’s  value  since  a  proper  foundation  was 
laid  for  the  deeds  and  dissimilarities  in 
the  land  went  to  the  weight  of  the  evi¬ 
dence  of  the  deeds,  not  the  admissibility  of 
the  deeds.  Henry  County  v.  RJR  Mgmt. 
One,  LLC,  290  Ga.  App.  241,  659  S.E.2d 
676  (2008). 

Trial  court  erred  in  dismissing  the  Geor¬ 
gia  Department  of  Transportation’s 
(DOT’s)  condemnation  petition  for  the  de¬ 
partment’s  failure  to  submit  a  properly 
attested  affidavit  with  the  department’s 
petition  as  the  condemnees  were  estopped 
from  challenging  the  taking  of  the 
condemnees’  property  because  the 
condemnees  withdrew  the  money  depos¬ 
ited  by  DOT  in  the  court  registry.  Ga.  DOT 
v.  Bowles,  292  Ga.  App.  829,  666  S.E.2d  92 
(2008). 

Cited  in  Chamlee  v.  DOT,  189  Ga.  App. 
334,  375  S.E.2d  626  (1988). 


992 


32-3-4  PROPERTY  ACQUISITION  FOR  TRANSPORTATION 


32-3-5 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  26  Am.  Jur.  2d,  Emi-  C.J.S.  —  29A  C.J.S.,  Eminent  Domain, 
nent  Domain,  §§  54,  69,  70.  §§  32,  33,  100,  101,  107  et  seq. 

32-3-5.  Contents  of  condemnation  petition;  notice. 

(a)  The  petition  referred  to  in  Code  Section  32-3-4  shall  set  forth: 

(1)  The  facts  showing  the  right  to  condemn; 

(2)  The  property  or  interests  to  be  taken  or  damaged; 

(3)  The  names  and  residences  of  the  persons  whose  property  or 
interests  are  to  be  taken  or  otherwise  affected,  so  far  as  known; 

(4)  Descriptions  of  the  persons  or  classes  of  unknown  persons 
whose  rights  therein  are  to  be  excluded  or  otherwise  affected; 

(5)  Such  other  facts  as  are  necessary  for  a  full  understanding  of  the 
cause; 

(6)  A  prayer  for  the  judgment  of  the  court  in  accordance  with  Code 
Section  32-3-13  or  32-3-19;  and 

(7)  The  date  of  the  approval  of  the  original  location  of  the  highway. 

(b)  If  any  of  the  persons  referred  to  in  the  petition  are,  so  far  as  may 
be  known,  minors  or  under  disability,  that  fact  shall  be  stated. 

(c)  It  shall  be  the  duty  of  the  condemning  authority,  within  30  days 
from  the  date  of  the  original  approval  and  designation  of  said  location 
as  a  highway,  to  cause  the  location  of  said  highway  in  said  county  to  be 
advertised  once  each  week  for  four  consecutive  weeks  in  the  newspaper 
of  the  county  in  which  the  sheriffs  advertisements  are  carried;  and  said 
advertisement  shall  designate  the  land  lots  or  land  districts  of  said 
county  through  which  such  highway  will  be  located.  Said  advertisement 
shall  further  show  the  date  of  the  original  location  of  such  highway  as 
provided  for  in  this  subsection.  Said  advertisement  shall  further  state 
that  a  plat  or  map  of  the  project  showing  the  exact  date  of  the  original 
location  is  on  file  at  the  office  of  the  Department  of  Transportation  and 
that  any  interested  party  may  obtain  a  copy  of  same  by  writing  to  the 
Department  of  Transportation  and  paying  a  nominal  cost  therefor. 
(Code  1933,  §  95A-604,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1998, 
p.  1539,  §  10.) 

Law  reviews.  —  For  review  of  1998  annual  survey  on  real  property  law,  see  61 
legislation  relating  to  eminent  domain,  Mercer  L.  Rev.  301  (2009). 
see  15  Ga.  St.  U.L.  Rev.  115  (1998).  For 
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Necessity  of  taking  is  presumed.  — 

O.C.G.A.  §  32-3-5  does  not  require  the 
condemnor  in  its  condemnation  to  estab¬ 
lish  the  necessity  of  condemning  the  par¬ 
ticular  property  taken;  necessity  is  pre¬ 
sumed,  and  the  presumption  is  rebutted 
only  by  a  showing  by  the  condemnee  of 
fraud  or  bad  faith  by  the  condemnor  in  its 
decision  to  condemn  the  land.  West  v. 
DOT,  176  Ga.  App.  806,  338  S.E.2d  45 
(1985). 

Descriptions  sufficiently  clear  to  al¬ 
low  proof  of  damages.  —  When  the 
notice  clearly  described  and  depicted  the 
easement  areas  and  specified  the  perma¬ 
nent  nature  of  the  easements,  the  descrip¬ 
tions  were  sufficiently  clear  to  allow  proof 
of  damages.  Skipper  v.  DOT,  197  Ga.  App. 
634,  399  S.E.2d  538  (1990). 


Property  or  interests  to  be  taken  or 
damaged.  —  Court  did  not  abuse  the 
court’s  discretion  when  the  court  directed 
the  Department  of  Transportation  as  con¬ 
demnor  to  recast  the  department’s  decla¬ 
ration  of  taking  to  include  reasonably 
foreseeable  personalty  and  fixtures.  DOT 
v.  Whitfield,  233  Ga.  App.  747,  505  S.E.2d 
247  (1998). 

Cited  in  DOT  v.  Olshan,  237  Ga.  213, 
227  S.E.2d  349  (1976);  Robinson  v.  DOT, 
185  Ga.  App.  597,  364  S.E.2d  884  (1988); 
DOT  v.  Morris,  186  Ga.  App.  673,  368 
S.E.2d  155  (1988);  Bates  &  Assocs.  v.  De¬ 
partment  of  Transp.,  186  Ga.  App.  828, 
368  S.E.2d  544  (1988);  DOT  v.  Whitfield, 
233  Ga.  App.  747,  505  S.E.2d  247  (1998). 


32-3-6.  Filing  declaration  of  taking;  contents  of  and  attach¬ 
ments  to  declaration;  conclusive  nature  of  order  of 
condemnation  by  condemning  authority. 


(a)  In  addition  to  the  petition  filed  pursuant  to  Code  Section  32-3-4, 
the  petitioner  shall  also  file  with  the  court  a  declaration  of  taking 
signed  by: 

(1)  The  commissioner  or  the  deputy  commissioner  of  the  Depart¬ 
ment  of  Transportation  if  the  petitioner  is  seeking  to  acquire  property 
or  interests  on  behalf  of  the  department; 

(2)  The  county  governing  authority  if  the  petitioner  is  seeking  to 
condemn  for  county  road  system  purposes  or  any  other  public 
transportation  purpose;  or 

(3)  The  municipal  governing  authority  if  the  petitioner  is  seeking 
to  condemn  for  municipal  street  system  purposes  or  any  other  public 
transportation  purpose. 

(b)  The  declaration  of  taking  shall  declare  that  the  lands  are  being 
taken  for  the  use  of  the  condemnor,  subject  to  the  order  of  the  court 
provided  for  in  Code  Section  32-3-12.  The  declaration  shall  contain  or 
have  annexed  thereto: 

(1)  A  statement  of  the  authority  under  which,  and  the  public  use 
for  which,  such  lands  are  taken; 

(2)  A  description  of  the  lands  taken  sufficient  for  the  identification 
thereof; 
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(3)  A  statement  of  the  estate  or  interest  in  the  lands  taken  for 
public  use; 

(4)  A  plat  showing  the  lands  taken; 

(5)  A  statement  of  the  sum  of  money  estimated  by  the  condemning 
authority  to  be  just  compensation  for  the  land  taken,  including 
consequential  damages  to  land  not  taken,  accompanied  by  a  sworn 
copy  as  an  exhibit  of  the  appraiser’s  statement  justifying  the  sum; 
and 

(6)  A  certified  copy  of  an  order  by  the  commissioner  if  the  property 
or  interest  is  being  condemned  for  the  department  or  by  the  county  or 
municipality  if  the  property  or  interest  is  being  condemned  for  a 
county  or  municipality,  finding  that  the  circumstances  are  such  that 
it  is  necessary  to  proceed  in  the  particular  case  under  this  article,  and 
specifically  authorizing  condemnation  under  this  article. 

(c)  Such  an  order  of  the  commissioner  or  governing  authority  shall  be 
conclusive  as  to  the  use  of  the  property  or  interest  condemned  and  as  to 
the  authority  of  the  commissioner  or  governing  authority  to  condemn 
under  this  article.  (Code  1933,  §  95A-605,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1974,  p.  1422,  §  15;  Ga.  L.  1975,  p.  813,  §  1;  Ga.  L. 
1979,  p.  973,  §  5.) 

Law  reviews.  —  For  annual  survey  on 
real  property  law,  see  61  Mercer  L.  Rev. 

301  (2009).  ' 


JUDICIAL  DECISIONS 


Condemnor  must  prove  just  and  ad¬ 
equate  compensation.  —  Condemnor 
has  the  burden  of  proving  just  and  ade¬ 
quate  compensation  in  condemnation 
cases,  but  once  the  condemnor  has  estab¬ 
lished  a  prima  facie  case,  the  burden  is  on 
the  condemnee  to  produce  overcoming  ev¬ 
idence  when  the  condemnor  asserts 
greater  value  or  damage.  West  v.  DOT,  176 
Ga.  App.  806,  338  S.E.2d  45  (1985). 

Condemnor  must  show  declaration 
of  taking  method  was  necessary.  — 
City’s  declaration  of  taking  violated 
O.C.G.A.  §  32-3-6(b)(6)  and,  conse¬ 
quently,  could  not  vest  title  in  the  city;  the 
declaration  of  taking  method  could  not 
have  been  necessary  or  essential,  as  re¬ 
quired  by  the  statute,  when  the  city  coun¬ 
cil  also  contemplated  and  specifically  au¬ 
thorized  use  of  an  alternative  method. 
City  of  Atlanta  v.  Yusen  Air  &  Sea  Serv. 


Holdings  Inc.,  263  Ga.  App.  82,  587  S.E.2d 
230  (2003). 

Easement  not  adequately  de¬ 
scribed.  —  When  the  Department  of 
Transportation  filed  a  declaration  of  tak¬ 
ing  pursuant  to  O.C.G.A.  §  32-3-1  et  seq., 
which  included  the  taking  of  a  temporary 
work  easement  to  be  used  in  the  demoli¬ 
tion  of  a  building  on  condemned  property, 
the  department  did  not  adequately  de¬ 
scribe  the  easement  as  the  department’s 
plat  attached  to  the  department’s  declara¬ 
tion  did  not  describe  the  easement,  and 
there  was  no  description  of  the  easement’s 
width  nor  any  limitation  regarding  a 
pathway  which  had  to  be  used  when  tra¬ 
versing  land  not  condemned;  the  issue 
was  not  rendered  moot  by  the  fact  that  the 
condemnees  did  not  obtain  a  stay  pending 
appeal  and  the  work  was  completed  dur¬ 
ing  the  appeal’s  pendency  because 
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O.C.G.A.  §  32-3-17.1  authorized  a  trial 
court  to  order  a  condemnor  to  amend  a 
defective  declaration  of  taking.  Ga.  400 
Indus.  Park,  Inc.  v.  DOT,  274  Ga.  App. 
153,  616  S.E.2d  903  (2005). 

Affidavit  as  to  just  compensation 
not  an  admission  of  fact.  —  Depart¬ 
ment  of  Transportation’s  affidavit  filed 
pursuant  to  paragraph  (b)(5)  of  O.C.G.A. 
§  32-3-6  did  not  constitute  an  admission 
of  fact  which  would  be  admissible  against 
the  Department  of  Transportation  in  the 
condemnee’s  appeal  pursuant  to  O.C.G.A. 
§  32-3-14.  Aiken  v.  Department  of 
Transp.,  171  Ga.  App.  154,  319  S.E.2d  58 
(1984). 

Failure  to  allow  impeachment  of 
state  appraiser  warrants  new  trial.  — 

Condemnees  were  entitled  to  a  new  trial 
in  a  Georgia  Department  of  Transporta¬ 
tion  (DOT)  condemnation  proceeding;  the 
trial  court  erred  in  refusing  to  allow  im¬ 
peachment  of  the  DOT  expert  with  the 
disparity  between  the  expert’s  pretrial  es¬ 
timate  of  just  compensation  (JC)  and  the 
higher  estimate  the  expert  gave  at  trial  as 
impeachment  might  have  convinced  the 
jury  to  award  JC  closer  to  the  higher  JC 
estimate  of  the  condemnees’  expert.  Steele 
v.  DOT,  295  Ga.  App.  244,  671  S.E.2d  275 
(2008). 


Condemnor  not  bound  by  original 
estimate  upon  condemnee’s  appeal.  — 

If  a  condemnee  is  dissatisfied  with  the 
compensation  originally  estimated  by  the 
condemnor  and  elects  to  appeal  that  issue 
to  a  jury,  the  condemnor  is  not  bound  by 
the  condemnor’s  original  estimate  but  can 
present  evidence  de  novo  as  to  fair  market 
value  and  consequential  damages.  Morri¬ 
son  v.  DOT,  166  Ga.  App.  144,  303  S.E.2d 
501  (1983);  Aiken  v.  Department  of 
Transp.,  171  Ga.  App.  154,  319  S.E.2d  58 
(1984). 

Right  to  attorney  fees  in  condemna¬ 
tion  proceeding.  —  Party  in  condemna¬ 
tion  proceeding  acquired  no  vested  right 
in  attorney  fees  awarded  to  the  attorney 
through  the  judgment  of  the  trial  court. 
DOT  v.  Kendricks,  244  Ga.  613,  261 
S.E.2d  391  (1979). 

Cited  in  DOT  v.  Lurie,  138  Ga.  App.  9, 
225  S.E.2d  687  (1976);  Coffee  v.  Atkinson 
County,  236  Ga.  248,  223  S.E.2d  648 
(1976);  Morgan  v.  Department  of  Transp., 
239  Ga.  560,  238  S.E.2d  95  (1977);  DOT  v. 
Worley,  150  Ga.  App.  768,  258  S.E.2d  595 
(1979);  DOT  v.  Harrison,  154  Ga.  App.  118, 
267  S.E.2d  651  (1980);  DOT  v.  Rudeseal, 
156  Ga.  App.  712,  276  S.E.2d  52  (1980). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Right  to  interest  in  condemnation 
proceeding.  —  Right  to  receive  interest 
as  part  of  just  and  adequate  compensation 
vests  on  date  of  taking,  which  is  the  day 


the  declaration  of  taking,  accompanied  by 
the  payment  of  just  and  adequate  compen¬ 
sation,  is  filed  in  a  superior  court.  1980 
Op.  Att’y  Gen.  No.  80-100. 


32-3-7.  Deposit  of  estimated  compensation;  vesting  of  title  in 
condemning  authority;  protection  of  due  process  rights. 

(a)  Upon  the  filing  of  the  declaration  of  taking  and  the  deposit  into 
court,  which  deposit  shall  be  made  at  the  time  the  declaration  of  taking 
is  filed  to  the  use  of  the  persons  entitled  thereto,  of  the  sum  of  money 
estimated  in  the  declaration  by  the  condemning  authority  to  be  just 
compensation,  title  to  the  property  in  fee  simple  absolute  or  such  lesser 
interest  as  is  specified  in  the  declaration  shall  vest  in  the  condemnor; 
the  land  shall  be  deemed  to  be  condemned  and  taken  for  the  use  of  the 
condemnor;  and  the  right  to  just  compensation  for  the  same  shall  vest 
in  the  persons  entitled  thereto. 
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(b)  Nothing  in  this  Code  section  shall  be  construed  so  as  to  deprive 
the  owner  of  the  property  or  interest  of  due  process  of  law  as  guaranteed 
by  the  Constitutions  of  Georgia  and  of  the  United  States.  (Code  1933, 
§  95A-605,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32.) 

JUDICIAL  DECISIONS 


Effect  of  petition.  —  Petition  is  not 
mere  pleading  but  instrument  which 
passes  title  when  filed  and  just  and  ade¬ 
quate  compensation  is  paid  into  the  court 
under  O.C.G.A.  §  32-3-7.  Dorsey  v.  DOT, 
248  Ga.  34,  279  S.E.2d  707  (1981). 

Standing.  —  Temporary  administra¬ 
trix,  who  was  also  the  wife  of  the  decedent 
landowner,  had  standing  as  a  party  to  the 
action  for  the  recovery  of  just  compensa¬ 
tion  for  land  taken  by  the  Department  of 
Transportation  in  a  condemnation  pro¬ 
ceeding.  DOT  v.  Foster,  262  Ga.  App.  524, 
586  S.E.2d  64  (2003). 

Open  Records  Law.  —  “Property  has 
been  acquired”  for  purposes  of  the  Open 
Records  Law,  O.C.G.A.  §  50-18-70  et  seq., 
exemption  only  after  condemnation  pro¬ 
ceedings,  including  any  litigation,  have 
been  completed.  Black  v.  Georgia  DOT, 
262  Ga.  342,  417  S.E.2d  655  (1992). 

Effect  of  omission  of  commence¬ 
ment  date.  —  Department  of  Transporta¬ 
tion’s  omission  of  the  commencement  date 
of  the  temporary  construction  easement 
the  department  sought  to  condemn  did  not 
render  the  declaration  of  taking  invalid; 
as  a  matter  of  law,  the  commencement 
date  for  the  temporary  construction  ease¬ 
ment  is  the  date  of  the  taking.  Habersham 
Downs  Homeowners’  Ass’n  v.  DOT,  212 
Ga.  App.  686,  442  S.E.2d  868  (1994). 

Nonconforming  declaration  of  tak¬ 
ing  cannot  vest  title  in  condemnor.  — 
Declaration  of  taking  which  does  not  con¬ 
form  to  the  dictates  of  O.C.G.A.  §  32-3-7 
cannot  vest  title  to  the  land  in  the  con¬ 
demnor.  Dorsey  v.  DOT,  248  Ga.  34,  279 
S.E.2d  707  (1981). 

Vesting  of  title  by  amended  declara¬ 
tion.  —  Amended  declaration  can  only 
vest  title  in  condemnor  at  time  of  amend¬ 
ment,  and  does  not  relate  vesting  back  to 
the  time  of  the  original  declaration. 
Dorsey  v.  DOT,  248  Ga.  34,  279  S.E.2d  707 
(1981). 

Amendment  to  justification  of  just 
and  adequate  compensation.  —  Along 


with  amendment  to  declaration,  amend¬ 
ment  to  justification  of  just  and  adequate 
compensation  should  be  filed  by  condem¬ 
nor.  Dorsey  v.  DOT,  248  Ga.  34,  279  S.E.2d 
707  (1981). 

Date  of  taking  for  determining  land 
value  or  consequential  damages.  — 

For  the  purpose  of  determining  the  value 
of  the  land  taken  or  consequential  dam¬ 
ages  to  land  not  taken,  the  condemnee 
shall  have  the  right  to  elect  whether  the 
date  of  taking  is  the  date  of  the  filing  of 
the  original  declaration  of  taking  or  the 
date  of  the  filing  of  the  amendment. 
Dorsey  v.  DOT,  248  Ga.  34,  279  S.E.2d  707 
(1981). 

Condemnee  has  no  vested  right  in 
attorney  fees  granted  by  court.  — 

Party  in  condemnation  proceeding  ac¬ 
quired  no  vested  right  in  the  attorney  fees 
awarded  to  the  party  through  the  judg¬ 
ment  of  the  trial  court.  DOT  v.  Kendricks, 
244  Ga.  613,  261  S.E.2d  391  (1979). 

Trial  court  does  not  have  authority,  un¬ 
der  O.C.G.A.  §  32-3-7,  to  require  payment 
of  reasonable  and  necessary  attorney  fees 
and  expenses  of  litigation  for  proceedings 
before  an  appellate  court  of  this  state. 
DOT  v.  Franco’s  Pizza  &  Delicatessen, 
Inc.,  200  Ga.  App.  723,  409  S.E.2d  281, 
cert,  denied,  200  Ga.  App.  895,  409  S.E.2d 
281  (1991),  overruled  on  other  grounds, 
264  Ga.  393,  444  S.E.2d  734  (1994). 

Condemnation  not  required  when 
no  prior  right  of  access.  —  Condemnor 
creating  a  limited  access  highway  need 
not  condemn  a  purported  “right  of  access” 
where  none  has  previously  existed.  DOT  v. 
Hardin,  231  Ga.  359,  201  S.E.2d  441 
(1973)  (decided  under  former  Ga.  L.  1955, 
p.  559). 

Cited  in  DOT  v.  Lurie,  138  Ga.  App.  9, 
225  S.E.2d  687  (1976);  Coffee  v.  Atkinson 
County,  236  Ga.  248,  223  S.E.2d  648 
(1976);  Morgan  v.  Department  of  Transp., 
239  Ga.  560,  238  S.E.2d  95  (1977);  DOT  v. 
Worley,  150  Ga.  App.  768,  258  S.E.2d  595 
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(1979);  DOT  v.  Harrison,  154  Ga.  App.  118, 
267  S.E.2d  651  (1980);  Blonder  v.  Depart¬ 
ment  of  Transp.,  156  Ga.  App.  711,  275 
S.E.2d  762  (1980);  DOT  v.  Delta  Mach. 


Prods.  Co.,  162  Ga.  App.  252,  291  S.E.2d 
104  (1982);  Stephens  v.  Department  of 
Transp.,  170  Ga.  App.  784,  318  S.E.2d  167 
(1984). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Right  to  interest  in  condemnation 
proceeding.  —  Right  to  receive  interest 
as  part  of  just  and  adequate  compensation 
vests  on  date  of  taking,  which  is  the  day 
the  declaration  of  taking,  accompanied  by 
the  payment  of  just  and  adequate  compen¬ 
sation,  is  filed  in  a  superior  court.  1980 
Op.  Att’y  Gen.  No.  80-100. 


Surplus  property,  not  to  be  placed 
in  court  registry.  —  Legislature  in¬ 
tended  that  only  money,  and  not  surplus 
property,  be  placed  into  the  court  registry 
for  satisfaction  of  any  judgment  resulting 
from  a  condemnation  action.  1992  Op. 
Att’y  Gen.  No.  92-8. 


RESEARCH  REFERENCES 

ALR.  —  Constitutionality  of  statute  or  ers  to  defeat  a  proposed  street  improve- 
ordinance  denying  right  of  property  own-  ment  by  protest,  52  ALR  883. 

32-3-8.  Service  of  process  in  condemnation  proceedings  gener¬ 
ally. 

(a)  Upon  the  filing  of  the  petition  and  declaration,  where  the  owner 
or  owners  of  the  property  sought  to  be  condemned  or  any  person  having 
a  claim  against  or  interest  in  the  same  are  residents  of  this  state,  the 
petition  and  declaration  shall  be  served  upon  such  persons  personally 
In  cases  where  such  persons  are  residents  of  this  state  but  not  of  the 
county  in  which  such  property  or  interest  is  located,  such  service  shall 
be  by  second  original,  as  in  other  cases. 

(b)  If  the  owner,  or  any  of  the  owners,  or  any  person  having  a  claim 
against  or  interest  in  the  property  is  a  minor  or  under  any  disability 
whatsoever,  such  notice  shall  be  served: 

(1)  Upon  his  or  her  guardian;  and,  if  such  guardian  is  a  nonresi¬ 
dent  of  this  state,  upon  the  judge  of  the  probate  court  of  the  county  in 
which  the  property  or  interest  is  located,  who  shall  appoint  a 
guardian  ad  litem  to  represent  such  minors  or  persons  under  disabil¬ 
ity  in  the  litigation,  provided  that,  if  the  nonresident  guardian 
intervenes,  he  or  she  shall  serve  in  lieu  of  the  guardian  ad  litem;  or 

(2)  If  there  is  no  guardian,  personally  upon  the  minor,  where  such 
minor  is  a  resident  of  this  state.  If  such  minor  is  not  a  resident  of  the 
county  where  the  property  or  interest  is  located,  service  shall  be  by 
second  original,  as  is  provided  by  law  in  other  cases,  and  upon  the 
judge  of  the  probate  court  of  the  county  where  the  property  or  interest 
is  located,  who  shall  appoint  a  guardian  ad  litem  to  represent  the 
minor  in  the  litigation. 
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(c)  In  subsection  (b)  of  this  Code  section,  if  the  judge  of  the  probate 
court  is  disqualified,  for  reason  of  interest  or  other  cause,  notice  shall  be 
served  upon  the  clerk  of  the  superior  court  of  the  county,  who  shall 
appoint  a  guardian  ad  litem  to  represent  the  minor  or  person  under 
disability. 

(d)  If  the  property  or  interest  sought  to  be  condemned  is  held  in  trust 
or  if  the  condemnation  is  directed  toward  property  in  which  remainders 
have  been  created,  notice  shall  be  served  upon  the  trustee  and  also 
upon  such  persons  as  have  an  interest  under  the  conveyance  and  who 
are  of  age,  provided  that,  where  any  of  the  persons  to  be  served  are  not 
residents  of  the  county,  such  service  shall  be  by  second  original,  as  in 
other  cases. 

(e)  A  copy  of  the  petition  and  declaration  shall  be  served  upon  the  tax 
collecting  authority  of  any  county  or  municipality  in  which  the  property 
or  interest  may  be  located,  who  shall  make  known  in  writing  the  taxes 
due  on  the  property  or  interest;  and  the  court  shall  give  such  direction 
as  will  satisfy  the  same  and  discharge  the  lien  thereon. 

(f )  In  all  instances,  and  in  addition  to  the  service  provided  for  in  this 
Code  section,  the  condemnor  shall,  at  the  time  of  filing  the  petition  and 
declaration  of  taking,  cause  a  copy  of  such  proceedings  to  be  posted  on 
the  bulletin  board  at  the  courthouse.  In  addition  thereto,  such  adver¬ 
tisement  shall  be  published  in  the  official  newspaper  of  the  county  in 
which  the  property  or  interest  is  located,  which  notice  shall  describe  the 
property  or  interest  taken  so  as  to  identify  the  same  and  shall  give  the 
name  or  names  of  the  owner  or  owners  of  such  property  or  interest  or 
persons  having  claims  against  such  property  or  interest  so  far  as  the 
same  may  be  known.  Such  notice  shall  be  published  in  such  newspaper 
once  each  week  for  two  weeks  subsequent  to  the  filing  of  such  petition 
and  declaration.  (Code  1933,  §  95A-606,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  2004,  p.  161,  §  7.1.) 

Cross  references.  —  Service  of  pro¬ 
cess  generally,  §  9-11-4. 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1882,  §  606;  for¬ 
mer  Civil  Code  1895,  §  520;  and  former 
Civil  Code  1910,  §§  640  —  642,  which 
were  subsequently  repealed  but  were  suc¬ 
ceeded  by  provisions  in  this  Code  section, 
are  included  in  the  annotations  for  this 
Code  section. 

Effect  of  section  on  other  section’s 
definition  of  personal  service.  —  Ga. 


L.  1973,  p.  947,  §  1  (see  O.C.G.A. 
§  32-3-8)  requires  that  the  petition  and 
declaration  shall  be  served  personally,  but 
personal  service  as  defined  in  Ga.  L.  1972, 
p.  689,  §§  1-3  (see  O.C.G.A.  §  9-11-4)  is 
not  in  conflict  with  this  requirement.  DOT 
v.  Ridley,  244  Ga.  49,  257  S.E.2d  511 
(1979). 

Condemnee’s  right  to  proper  ser¬ 
vice  until  voluntary  waiver.  — 

Condemnees  have  a  perfect  right  to  waive 
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service  and  come  in,  but  until  the 
condemnees  are  properly  served,  and  un¬ 
less  the  record  shows  this  fact  by  a  proper 
return  of  service,  the  right  remains  until 
the  right  is  voluntarily  waived.  Knight  v. 
Department  of  Transp.,  134  Ga.  App.  332, 
214  S.E.2d  418  (1975). 

No  presumption  of  compliance.  — 
Order  of  the  commissioner  authorizing 
the  widening  of  a  public  road  and  reciting 
“that  notice  of  such  widening  had  been 
published  as  required  by  law”  furnishes  no 
evidence  by  presumption  or  otherwise 
that  persons  or  agents,  residing  on  the 
land  through  which  such  road  goes,  were 
notified  in  writing  as  required.  Fulton 
County  v.  Amorous,  89  Ga.  614,  16  S.E. 
201  (1892)  (decided  under  former  Code 
1882,  §  606). 

Notice  mandatory  in  condemna¬ 
tion.  —  If  no  notice  is  given  as  required,  a 
petition  to  enjoin  the  condemnation  of  the 
land  for  the  road  should  be  sustained. 
Commissioners  of  Roads  &  Revenues  v. 
Curry,  154  Ga.  378,  114  S.E.  341  (1922) 
(decided  under  former  Civil  Code  1910, 
§  642). 

Injunction  proper  if  notice  not 
given.  —  It  is  error  for  the  court  to  refuse 
to  enjoin  the  county  authorities  from  pro¬ 
ceeding  to  condemn  the  land,  there  having 
been  no  compliance  with  former  Civil 
Code  1910,  §  640  et  seq.  Ainslee  v.  County 
of  Morgan,  151  Ga.  82,  105  S.E.  836 
(1921);  Mitchell  County  v.  Hudspeth,  151 
Ga.  767,  108  S.E.  305  (1921);  Commission¬ 
ers  of  Roads  &  Revenues  v.  Curry,  154  Ga. 
378,  114  S.E.  341  (1922)  (decided  under 
former  Civil  Code  1910,  §  640). 

Notice  to  agent  insufficient.  —  When 
one  purporting  to  be  an  agent  of  the  owner 
of  lands  signs  the  application  for  estab¬ 
lishing  a  road  with  the  letters  “agt.”  after 
the  individual’s  name,  this  is  an  individ¬ 
ual  signature  and  will  not  deprive  the 
owner  of  the  owner’s  right  to  notice.  Com¬ 
missioners  of  Roads  &  Revenues  v.  Curry, 
154  Ga.  378,  114  S.E.  341  (1922)  (decided 
under  former  Code  1019,  §  642). 


Lessee  entitled  to  notice.  —  Lessee  of 
property  which  was  subjected  to  a  partial 
taking  was  entitled  to  notice  from  the 
condemnor,  not  the  lessor.  Sims  v.  Foss, 
201  Ga.  App.  345,  411  S.E.2d  59  (1991). 

Widening  condemned  property  re¬ 
quires  notice.  —  Since  the  evidence  was 
undisputed  that  the  road  through  the 
plaintiff’s  premises  was  originally  marked 
and  laid  out  by  the  road  commissioners, 
20  feet  in  width,  and  that  the  county 
authorities  were  attempting  to  widen  the 
road  so  as  to  embrace  land  of  the  plaintiff 
without  first  acquiring,  in  the  manner 
prescribed  by  law,  the  right  to  do  so,  the 
court  erred  in  refusing  to  enjoin  the  tak¬ 
ing  of  a  strip  of  the  plaintiff’s  land  so  as  to 
widen  the  road  beyond  the  limits  origi¬ 
nally  marked  out.  Buchanan  v.  James,  130 
Ga.  546,  61  S.E.  125  (1908)  (decided  under 
former  Civil  Code  1895,  §  520). 

Clerical  error  in  notice  not  ground 
for  dismissal.  —  Words  in  a  notice,  “said 
road  to  be  50  feet  in  length,”  clearly  ap¬ 
peared  to  be  a  clerical  error,  and,  the 
length  of  the  road  otherwise  appearing 
therein,  it  was  proper  to  overrule  a  motion 
to  dismiss  the  proceeding,  based  on  the 
ground  that  the  notice  showed  that  the 
road  was  to  be  only  50  feet  long,  and  for 
that  reason  could  not  be  of  public  utility. 
Anderson  v.  Howard,  34  Ga.  App.  292,  129 
S.E.  567  (1925)  (decided  under  former 
Civil  Code  1910,  §  642). 

Timeliness  of  appeal.  —  Since  the 
appeal  was  filed  more  than  30  days  from 
the  date  of  personal  service,  although  less 
than  30  days  from  the  completion  of  ad¬ 
vertising  as  provided  for  in  subsection  (f) 
of  this  section,  the  appeal  was  not  timely. 
DOT  v.  Brooks,  143  Ga.  App.  872,  240 
S.E. 2d  163  (1977);  DOT  v.  Massengale, 
141  Ga.  App.  70,  232  S.E.2d  608  (1977); 
DOT  v.  Harrison,  154  Ga.  App.  118,  267 
S.E. 2d  651  (1980);  Blonder  v.  Department 
of  Transp.,  156  Ga.  App.  711,  275  S.E. 2d 
762  (1980)  (see  O.C.G.A.  §  32-3-8). 

Cited  in  Robinson  v.  DOT,  185  Ga.  App. 
597,  364  S.E. 2d  884  (1988);  DOT  v.  Morris, 
186  Ga.  App.  673,  368  S.E.2d  155  (1988). 


32-3-9.  Service  of  nonresidents  in  condemnation  proceedings. 

(a)  If  a  nonresident  of  this  state  owns  the  property  condemned  or  any 
interest  therein,  whether  such  interest  is  as  the  owner  of  the  fee  or 
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some  lesser  interest,  or  any  easement,  or  as  a  guardian  for  a  minor  or 
a  person  non  compos  mentis,  or  as  a  trustee,  or  growing  out  of  similar 
facts,  such  nonresident,  in  the  event  that  his  or  her  address  is  known, 
shall  be  served  with  a  true  and  correct  copy  of  the  petition  and 
declaration,  together  with  any  orders  of  the  court  thereon.  It  shall  be 
the  duty  of  the  clerk  of  the  superior  court  for  the  county  wherein  such 
condemnation  proceeding  is  pending  to  enclose  a  copy  of  the  petition 
and  declaration  in  an  envelope,  properly  addressed  to  the  nonresident 
at  his  or  her  last  known  address,  and  to  deposit  the  same  in  the  United 
States  mail,  properly  registered  or  certified  and  with  a  return  receipt 
requested,  or  deliver  the  same  by  statutory  overnight  delivery;  and  the 
clerk  shall  make  a  return  service,  showing  these  facts,  upon  the  original 
petition  and  declaration  in  such  matter  for  which  he  or  she  shall  be  paid 
the  fee  he  or  she  receives  for  like  service  for  each  service  made,  the 
same  to  be  taxed  against  the  costs  in  the  case.  Such  certificate  of  service 
shall  be  final  and  conclusive  as  to  service  of  the  petition  upon  the 
nonresident  and  shall  become  a  part  of  the  record  in  the  matter. 

(b)  Where  the  address  of  the  nonresident  is  unknown,  whether  such 
nonresident  is  the  owner  of  the  property,  a  minor,  or  the  trustee  or 
guardian  of  such  minor  or  has  any  other  lawful  interest  in  the  property, 
the  method  of  advertising  the  condemnation  of  the  particular  property, 
as  provided  for  in  subsection  (c)  of  Code  Section  32-3-5,  shall  be 
sufficient  service  upon  such  nonresidents  and  shall  be  final  and 
conclusive;  provided,  however,  that,  in  that  event,  it  shall  be  the  duty  of 
the  condemnor,  in  filing  the  petition  for  condemnation,  to  certify  that 
the  address  of  such  person  or  persons  is  unknown  to  the  condemnor; 
provided,  further,  that  it  shall  be  the  duty  of  the  sheriff  of  the  county 
wherein  the  condemnation  is  pending  to  inquire  into  the  truth  of  such 
allegation  and  to  enter  a  certificate  upon  the  condemnation  proceeding, 
within  three  days  from  the  filing  of  the  same,  verifying  the  truth  of  the 
allegation.  This  certificate,  together  with  the  method  of  advertising  of 
such  condemnation  proceedings  provided  for  in  the  laws  and  statutes 
described  above,  shall  be  final  and  conclusive  as  to  lawful  service  of  the 
petition  for  condemnation  upon  the  nonresident.  For  each  such  certif¬ 
icate,  the  sheriff  shall  receive  the  fee  the  sheriff  receives  for  like  service 
for  each  such  certificate,  the  same  to  be  taxed  as  other  costs  in  the  case. 
(Code  1933,  §  95A-606,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1998, 
p.  1539,  §  11;  Ga.  L.  2000,  p.  1589,  §  7.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  Law  reviews.  —  For  review  of  1998 
§  16,  not  codified  by  the  General  Assem-  legislation  relating  to  eminent  domain, 
bly,  provided  that  the  2000  amendment  see  15  Ga.  St.  U.L.  Rev.  115  (1998). 
was  applicable  to  notices  delivered  on  or 
after  July  1,  2000. 
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JUDICIAL  DECISIONS 


Statutory  construction.  —  Ga.  L. 

1973,  p.  947,  §  1  requires  that  the  petition 
and  declaration  shall  be  served  person¬ 
ally,  but  personal  service  as  defined  in  Ga. 
L.  1972,  p.  689,  §§  1-3  (see  O.C.G.A. 
§  9-11-4)  is  not  in  conflict  with  this  re¬ 
quirement.  DOT  v.  Ridley,  244  Ga.  49,  257 
S.E.2d  511  (1979). 

Condemnee’s  right  to  proper  ser¬ 
vice  remains  until  waived.  — 

Condemnees  have  a  perfect  right  to  waive 
service  and  come  on  in,  but  until  the 
condemnees  are  properly  served,  and  un¬ 
less  the  record  shows  this  fact  by  a  proper 
return  of  service,  the  right  remains  until 


the  right  is  voluntarily  waived.  Knight  v. 
Department  of  Transp.,  134  Ga.  App.  332, 
214  S.E.2d  418  (1975). 

Timeliness  of  appeal.  —  When  the 
appeal  was  filed  more  than  30  days  from 
the  date  of  personal  service,  although  less 
than  30  days  from  the  completion  of  ad¬ 
vertising  as  provided  for  in  O.C.G.A. 
§  32-3-8,  the  appeal  was  not  timely.  DOT 
v.  Brooks,  143  Ga.  App.  872,  240  S.E.2d 
163  (1977). 

Cited  in  DOT  v.  Massengale,  141  Ga. 
App.  70,  232  S.E.2d  608  (1977);  DOT  v. 
Harrison,  154  Ga.  App.  118,  267  S.E.2d 
651  (1980). 


32-3-10.  Substantial  compliance  with  Code  Sections  32-3-8  and 
32-3-9. 


(a)  The  proceeding  described  in  this  article  being  in  rem,  no  provision 
in  Code  Sections  32-3-8  and  32-3-9  as  to  service  shall  be  so  construed  as 
to  invalidate  the  intent  of  the  condemnor  or  as  to  delay  the  taking  of  the 
property  or  interest  described  in  the  declaration  of  taking  and  in  the 
petition  or  in  any  manner  as  to  delay  the  progress  of  the  work  for  which 
the  taking  was  made;  and  a  substantial  compliance  with  the  provisions 
for  service  as  heretofore  set  out  in  this  article  shall  be  deemed 
sufficient. 

(b)  At  any  stage  of  the  cause  before  final  verdict  and  judgment,  the 
judge  of  the  superior  court  may  order  such  additional  service  to  be  made 
or  such  additional  parties  to  be  named  as  may  be  required  by  equity  and 
justice;  but  this  shall  not  be  so  construed  as  to  invalidate  the  taking  or 
delay  the  progress  of  the  work.  (Code  1933,  §  95A-606,  enacted  by  Ga. 
L.  1973,  p.  947,  §  1.) 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Civil  Code  1985,  §  520 
and  former  Civil  Code  1910,  §  640,  which 
were  subsequently  repealed  but  were  suc¬ 
ceeded  by  provisions  in  this  Code  section, 
are  included  in  the  annotations  for  this 
Code  section. 

Statutory  construction.  —  Ga.  L. 

1973,  p.  947,  §  1  requires  that  the  petition 
and  declaration  be  served  personally,  but 
personal  service  as  defined  in  Ga.  L.  1972, 
p.  689,  §§  1-3  does  not  conflict  with  this 


requirement.  DOT  v.  Ridley,  244  Ga.  49, 
257  S.E.2d  511  (1979). 

No  injunction  in  advance  of  hear¬ 
ing  if  ample  legal  remedy.  —  As  the 

landowner’s  remedy  at  law  was  ample,  it 
was  not  erroneous  to  refuse  to  enjoin  the 
county  from  continuing  a  proceeding  in 
advance  of  the  hearing  provided  for  in 
former  Civil  Code  1895,  §  641.  Atlanta  & 
W.P.R.R.  v.  Redwine,  123  Ga.  736,  51  S.E. 
724  (1905);  Hutchinson  v.  Lowndes 

County,  131  Ga.  637,  62  S.E.  1048  (1908); 
Ballard  v.  Jones,  148  Ga.  513,  97  S.E.  443 
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(1918)  (decided  under  former  Civil  Code 
1895,  §  520  and  former  Civil  Code  1910, 
§  640). 

Condemnee’s  right  to  service  un¬ 
less  voluntarily  waived.  — 

Condemnees  have  a  perfect  right  to  waive 
service  and  come  in,  but  until  the 
condemnees  are  properly  served,  and  un¬ 
less  the  record  shows  this  fact  by  a  proper 
return  of  service,  the  right  remains  until 
the  right  is  voluntarily  waived.  Knight  v. 
Department  of  Transp.,  134  Ga.  App.  332, 
214  S.E.2d  418  (1975). 

Timeliness  of  appeal.  —  When  the 


appeal  was  filed  more  than  30  days  from 
the  date  of  personal  service,  although  less 
than  30  days  from  the  completion  of  ad¬ 
vertising  as  provided  for  in  Ga.  L.  1973,  p. 
947,  §  1,  the  appeal  was  not  timely.  DOT 
v.  Brooks,  143  Ga.  App.  872,  240  S.E.2d 
163  (1977). 

Cited  in  DOT  v.  Massengale,  141  Ga. 
App.  70,  232  S.E.2d  608  (1977);  DOT  v. 
Harrison,  154  Ga.  App.  118,  267  S.E.2d 
651  (1980);  Robinson  v.  DOT,  185  Ga.  App. 
597,  364  S.E.2d  884  (1988);  DOT  v.  Morris, 
186  Ga.  App.  673,  368  S.E.2d  155  (1988). 


32-3-11.  Power  of  judge  to  set  aside,  vacate,  and  annul  declara¬ 
tion  of  taking;  issuance  and  service  on  condemnor  of 
rule  nisi;  hearing. 

(a)  Upon  proper  pleadings  and  evidence,  under  the  applicable  rules 
of  law,  the  judge  of  the  superior  court  shall  have  the  authority  to  set 
aside,  vacate,  and  annul  the  declaration  of  taking,  together  with  any 
title  acquired  thereby,  in  the  same  way  and  manner  and  for  the  same 
reasons  as  are  provided  by  Code  Sections  23-2-60  and  9-11-60.  The 
power  of  the  court  in  this  respect  shall  not  be  construed  as  extending  to 
a  determination  of  questions  of  necessity,  but  there  shall  be  a 
prima-facie  presumption  that  the  property  or  interest  condemned  is 
taken  for  and  is  necessary  to  the  public  use  provided  for  in  this  article. 

(b)  The  power  of  the  court  as  described  in  subsection  (a)  of  this  Code 
section  shall  be  restricted  to  the  following  questions: 

(1)  Fraud  or  bad  faith,  as  contemplated  by  Code  Sections  23-2-60 
and  9-11-60; 

(2)  The  improper  use  of  the  powers  of  this  article,  such  as  are  not 
contemplated  by  this  article; 

(3)  The  abuse  or  misuse  of  the  powers  of  this  article;  and 

(4)  Such  other  questions  as  may  properly  be  raised,  including  the 
question  of  whether  or  not  this  article  has  been  invoked  in  some 
respect  beyond  the  privileges  conferred  by  this  article  or  by  an 
unauthorized  agency,  county,  or  municipality. 

(c)  If  the  condemnee  desires  to  raise  such  questions  as  are  outlined  in 
subsection  (b)  of  this  Code  section,  the  same  shall  be  done  by  proper 
pleadings,  in  the  form  of  a  petition  addressed  to  the  judge  of  the 
superior  court  having  jurisdiction  thereof,  filed  in  the  same  proceedings 
not  later  than  30  days  subsequent  to  the  date  of  service  upon  the 
condemnee  of  the  declaration  of  taking.  The  presiding  judge  shall 
thereupon  cause  a  rule  nisi  to  be  issued  and  served  upon  the  condem- 
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nor,  requiring  him  to  show  cause  at  a  time  and  place  designated  by  the 
judge  why  the  title  acquired  by  the  declaration  of  taking  should  not  be 
vacated  and  set  aside  in  the  same  way  and  manner  as  is  now  provided 
for  setting  aside  deeds  acquired  by  fraud.  Such  hearing  shall  be  had  not 
earlier  than  15  days  from  the  time  of  service  of  the  rule  nisi  upon  the 
condemnor,  nor  later  than  60  days  from  the  date  of  filing  of  the 
declaration  of  taking,  and  with  the  right  of  appeal  by  either  party,  as  in 
other  cases.  (Code  1933,  §  95A-607,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1.) 

Law  reviews.  —  For  annual  survey  of  zoning  and  land  use  law,  see  58  Mercer  L. 
zoning  and  land  use  law,  see  57  Mercer  L.  Rev.  477  (2006). 

Rev.  447  (2005).  For  annual  survey  of 

JUDICIAL  DECISIONS 


Issue  must  be  raised  within  30  days. 

—  Condemnees  waived  any  challenge  to 
the  legality  of  a  condemnor’s  declaration 
of  taking  and  any  right  to  urge  that  the 
taking  is  ineffective  in  order  to  commence 
proceedings  which  are  otherwise  subject 
to  the  five-year  dismissal  rule  under 
O.C.G.A.  §  9-ll-41(e)  by  failing  to  raise 
any  issue  of  a  defective  declaration  of 
taking  within  the  30-day  period  mandated 
under  O.C.G.A.  §  32-3-11.  Parker  v.  De¬ 
partment  of  Transp.,  184  Ga.  App.  882, 
363  S.E.2d  156  (1987),  cert,  denied,  184 
Ga.  App.  910,  363  S.E.2d  156  (1988). 

Subsection  (c)  hearing  require¬ 
ment.  —  Subsection  (c)  of  O.C.G.A. 
§  32-3-11  requires  that  a  hearing  be  held, 
not  that  a  ruling  be  made,  within  the 
60-day  time  period.  DOT  v.  City  of  At¬ 
lanta,  259  Ga.  305,  380  S.E.2d  265  (1989). 

Georgia  legislature  did  not  intend  to 
deprive  the  trial  court  of  jurisdiction  to 
consider  the  motion  to  set  aside  if  the 
hearing  was  not  held  within  60  days  be¬ 
cause,  once  the  condemnee  had  fulfilled 
the  obligation  to  file  a  timely  motion  to  set 
aside,  O.C.G.A.  §  32-3-ll(c)  contemplates 
action  by  the  court,  not  by  the  condemnee. 
As  such,  the  trial  court  did  not  err  when 
the  court  refused  to  dismiss  the  motion  to 
set  aside.  Cobb  County  v.  Robertson,  No. 
A11A2270,  2012  Ga.  App.  LEXIS  212 
(Feb.  29,  2012). 

Transfer  set  aside.  —  When,  in  a 
proceeding  to  condemn  property  for  high¬ 
way  purposes,  the  evidence  was  that  the 
Department  of  Transportation  by  this  tak¬ 


ing  would  create  a  grave  and  unusual  risk 
to  the  safety  of  the  public,  the  transfer  of 
defendant’s  property  to  the  department 
was  set  aside  unless  or  until  the  depart¬ 
ment  became  bound  to  implement  a  plan 
of  construction  that  would  provide  ade¬ 
quate  protection  against  ice  falling  from 
defendant’s  broadcasting  tower  and  guy 
wires  under  which  the  property  con¬ 
demned  lies.  Cox  Communications,  Inc.  v. 
DOT,  256  Ga.  455,  349  S.E.2d  450  (1986). 

Remedy  for  bad  faith  finding.  — 
Although  the  trial  court  properly  found 
that  Georgia  Department  of  Transporta¬ 
tion  acted  in  bad  faith  in  issuing  the 
department’s  declaration  of  taking  re¬ 
garding  the  condemnees’  land,  the  depart¬ 
ment  erred  in  setting  aside,  on  the 
condemnees’  motion,  only  the  limited  ac¬ 
cess  portion  of  the  declarations  of  taking 
as  the  proper  remedy  was  to  set  aside  the 
declarations  of  taking  in  their  entirety. 
DOT  v.  Bunn,  268  Ga.  App.  712,  603 
S.E.2d  2  (2004). 

Association  failed  to  prove  that  the 
proposed  road  was  unsafe;  thus,  the 
taking  was  not  an  improper  use  of  the 
Department  of  Transportation’s  condem¬ 
nation  powers.  Habersham  Downs  Home- 
owners’  Ass’n  v.  DOT,  212  Ga.  App.  686, 
442  S.E.2d  868  (1994). 

Superior  court  erred  by  not  setting 
aside  a  declaration  of  taking  on  the 
basis  of  a  county’s  bad  faith  exercise  of  the 
county’s  power  of  eminent  domain,  since 
the  condemnees’  property  was  condemned 
to  avoid  inconveniencing  a  lumber  corn- 
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pany  which  was  the  owner  of  adjacent 
land.  Brannen  v.  Bulloch  County,  193  Ga. 
App.  151,  387  S.E.2d  395  (1989). 

No  abuse  or  misuse  of  powers 
found.  —  Under  the  facts  of  this  case, 
assertions  that  the  condemnation  of  a 
permanent  construction  easement  was  an 
abuse  and  misuse  of  the  Department  of 
Transportation’s  (DOT’s)  powers  of  con¬ 
demnation  were  without  merit.  Skipper  v. 
DOT,  197  Ga.  App.  634,  399  S.E.2d  538 
(1990). 

Compensation  limited.  —  Depart¬ 
ment  of  Transportation  would  not  be  re¬ 
quired  both  to  provide  compensation  for  a 
diminution  in  the  value  of  the  amenities 
package  and  to  construct  a  barrier  so  as  to 
eliminate  such  diminution  in  value. 
Habersham  Downs  Homeowners’  Ass’n  v. 
DOT,  212  Ga.  App.  68 6,  442  S.E.2d  868 
(1994). 

Recovery  of  attorney’s  fees  and 
costs  by  condemnee.  —  Condemnee’s 
claim  for  attorney’s  fees  and  litigation 
expenses  based  on  the  fraud  and  bad  faith 
that  condemnor  allegedly  exhibited  dur¬ 
ing  the  condemnor’s  acquisition  of  the 
property  in  question  could  only  be  raised 
in  a  proceeding  pursuant  to  O.C.G.A. 
§  32-3-11  and  not  in  an  action  seeking  to 
establish  just  and  reasonable  compensa¬ 
tion  only.  DOT  v.  Franco’s  Pizza  &  Delica¬ 
tessen,  Inc.,  164  Ga.  App.  497,  297  S.E.2d 
72  (1982). 

Action  in  which  landowners  sought  to 
vacate  a  condemnation  and  requested  at¬ 
torney  fees  for  litigation  spawned  from  the 
misuse  and  improper  use  of  the  powers  of 
the  department  of  transportation  was  a 
“proper  case”  for  the  recovery  of  attorney 
fees.  DOT  v.  B  &  G  Realty,  Inc.,  197  Ga. 
App.  613,  398  S.E.2d  762  (1990). 

Requirement  that  a  request  for  fees 
under  O.C.G.A.  §  13-6-11  be  made  in  the 
complaint  is  consistent  with  subsection  (c) 
of  O.C.G.A.  §  32-3-11.  DOT  v.  Georgia 
Television  Co.,  244  Ga.  App.  750,  536 
S.E.2d  773  (2000). 

Error  to  apportion  damages  with¬ 
out  evidence  in  support  of  claim.  — 

Award  for  condemned  land  utilized  for  a 
road  right-of-way  was  just  and  adequate 
compensation,  but  the  trial  court  erred  in 


apportioning  damages  to  one  plaintiff 
without  receiving  evidence  in  support  of 
the  plaintiff’s  claim  for  damages. 
Whitfield  v.  DOT,  248  Ga.  App.  172,  546 
S.E.2d  308  (2001). 

Pending  valuation  issue  in  trial 
court  results  in  no  appellate  court 
jurisdiction.  —  Appellate  court  had  to 
dismiss  the  company’s  appeal  of  the  trial 
court’s  denial  of  the  company’s  motion  to 
set  aside,  vacate,  and  annul  the  county’s 
declaration  of  taking  in  a  condemnation 
action  as  the  issue  of  the  property’s  valu¬ 
ation  was  still  pending  before  the  trial 
court;  accordingly,  the  appellate  court  did 
not  have  jurisdiction  over  the  appeal  be¬ 
cause  the  record  did  not  show  that  the 
company  followed  the  procedures  for 
bringing  an  interlocutory  appeal  and  the 
trial  court  had  not  issued  a  final  judgment 
from  which  the  company  could  appeal. 
TJW  Enters,  v.  Henry  County,  261  Ga. 
App.  547,  583  S.E.2d  144  (2003). 

Rule  nisi.  —  Trial  court  erred  in  dis¬ 
missing  the  Georgia  Department  of  Trans¬ 
portation’s  (DOT’s)  condemnation  petition 
for  the  department’s  failure  to  submit  a 
properly  attested  affidavit  with  the  de¬ 
partment’s  petition  as  the  condemnees 
were  estopped  from  challenging  the  tak¬ 
ing  of  their  property  because  the 
condemnees  withdrew  the  money  depos¬ 
ited  by  DOT  in  the  court  registry.  Ga.  DOT 
v.  Bowles,  292  Ga.  App.  829,  666  S.E.2d  92 
(2008). 

Cited  in  Coffee  v.  Atkinson  County,  236 
Ga.  248,  223  S.E.2d  648  (1976);  Metropol¬ 
itan  Atlanta  Rapid  Transit  Auth.  v. 
Trussell,  247  Ga.  148,  273  S.E.2d  859 
(1981);  Texaco,  Inc.  v.  DOT,  165  Ga.  App. 
338,  301  S.E.2d  59  (1983);  Stephens  v. 
Department  of  Transp.,  170  Ga.  App.  784, 
318  S.E.2d  167  (1984);  Brooks  v.  DOT,  254 
Ga.  60,  327  S.E.2d  175  (1985);  Cox  Com¬ 
munications,  Inc.  v.  DOT,  178  Ga.  App. 
499,  343  S.E.2d  765  (1986);  DOT  v.  Hud¬ 
son,  179  Ga.  App.  842,  348  S.E.2d  106 
(1986);  Chamlee  v.  DOT,  189  Ga.  App.  334, 
375  S.E.2d  626  (1988);  DOT  v. 

Rasmussen,  244  Ga.  App.  245,  534  S.E.2d 
573  (2000);  Whitfield  v.  DOT,  248  Ga.  App. 
172,  546  S.E.2d  308  (2001);  City  of  Atlanta 
v.  Yusen  Air  &  Sea  Serv.  Holdings  Inc.,  263 
Ga.  App.  82,  587  S.E.2d  230  (2003). 
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RESEARCH  REFERENCES 

ALR.  —  Constitutionality  of  statute  or  ers  to  defeat  a  proposed  street  improve- 
ordinance  denying  right  of  property  own-  ment  by  protest,  52  ALR  883. 

32-3-12.  Orders  of  court  for  payment  of  award  in  condemnation 
proceedings,  for  surrender  of  property,  and  as  to  other 
charges. 

(a)  Upon  the  application  of  the  parties  in  interest,  and  not  earlier 
than  15  days  subsequent  to  the  date  of  the  last  advertisement  in  the 
official  newspaper  of  the  county  as  provided  for  in  subsection  (f )  of  Code 
Section  32-3-8,  the  court  shall  order  that  the  money  deposited  in  the 
court,  or  any  part  thereof  applied  for,  be  paid  forthwith  to  the  parties 
found  to  be  entitled  thereto,  for  the  just  compensation  to  be  awarded  in 
the  proceedings;  provided,  however,  that,  where  the  validity  of  the 
proceedings  has  been  placed  in  issue  as  provided  for  in  Code  Section 
32-3-11,  the  court  shall  not  order  the  payment  of  the  fund  to  the 
condemnee  pending  a  final  determination  of  such  questions. 

(b)  Upon  the  filing  of  a  declaration  of  taking,  the  court  shall  have 
power  to  fix  the  time,  the  same  to  be  not  later  than  60  days  from  the 
date  of  the  filing  of  the  declaration  of  taking  as  provided  in  Code  Section 
32-3-6,  within  which  and  the  terms  upon  which  the  parties  in  posses¬ 
sion  shall  be  required  to  surrender  possession  to  the  petitioner.  The 
court  shall  have  power  to  make  such  orders  in  respect  of  encumbrances, 
liens,  rents,  taxes,  assessments,  insurance,  and  other  charges,  if  any,  as 
shall  be  just  and  equitable.  (Code  1933,  §  95A-608,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1.) 


JUDICIAL  DECISIONS 


Taking  hearing  distinguished  from 
appeal  from  offered  compensation.  — 

Taking  hearing,  as  provided  in  Ga.  L. 
1973,  p.  947,  §  1,  is  a  right  that  is  sepa¬ 
rate  and  apart  from  an  appeal  from  the 
offered  compensation,  and  does  not  in  any 
way  affect  the  right  of  appeal.  DOT  v. 
Palmer,  152  Ga.  App.  630,  263  S.E.2d  514 
(1979). 

Ga.  L.  1973,  p.  947,  §  1  applies  only 


to  possession,  while  time  for  filing  a 
notice  of  appeal  is  contained  in  Ga.  L. 
1973,  p.  947,  §  1  and  is  controlling  in  all 
cases  where  an  appeal  is  desired.  DOT  v. 
Harrison,  154  Ga.  App.  118,  267  S.E.2d 
651,  cert,  denied,  449  U.S.  843,  101  S.  Ct. 
125,  66  L.  Ed.  2d  51  (1980). 

Cited  in  DOT  v.  Olshan,  237  Ga.  213, 
227  S.E.2d  349  (1976). 


32-3-13.  Self-executing  nature  of  declaration  of  taking;  court 
costs;  entry  of  judgment;  transfer  of  case  to  closed 
docket;  effect  of  Code  section  on  condemnor’s  title. 


(a)  No  judgment  of  any  court  and  no  order  or  ruling  of  the  judge 
thereof  shall  be  necessary  to  give  effect  to  the  declaration  of  taking 
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provided  for  in  Code  Section  32-3-6;  but  the  same  shall  be 
self-executing,  subject,  however,  to  the  power  of  the  court  as  provided 
for  in  Code  Section  32-3-11. 

(b)  If  no  appeal  is  filed  as  provided  for  in  Code  Section  32-3-14,  the 
condemnor  shall,  at  the  next  term  of  the  superior  court  convening  not 
earlier  than  30  days  subsequent  to  the  date  of  service,  as  provided  for 
in  Code  Sections  32-3-8  and  32-3-9,  or  at  any  time  thereafter,  pay  all 
accrued  court  costs  in  the  case  to  the  clerk  of  the  superior  court  in  which 
the  same  is  pending,  at  which  time  the  judge  of  the  superior  court  shall 
enter  judgment  in  favor  of  the  condemnee  and  against  the  condemnor 
for  the  sum  of  money  deposited  by  the  condemnor  with  the  declaration 
of  taking.  If  such  sum  has  been  withdrawn  from  the  court  by  the 
condemnee  as  provided  for  in  Code  Section  32-3-12,  the  clerk  of  the 
superior  court  shall  mark  such  judgment  satisfied;  and  if  the 
condemnee  has  not  withdrawn  such  sum  the  clerk  shall  immediately 
apply  the  same  to  the  payment  of  the  judgment  and  either  transmit  the 
same  to  the  condemnee  or  cause  the  condemnee  to  be  notified  that  he, 
the  clerk,  holds  the  same  subject  to  the  demand  of  the  condemnee. 

(c)  In  any  event,  the  case  shall  be  transferred,  under  the  conditions 
set  out  in  this  Code  section,  to  the  closed  docket. 

(d)  Nothing  provided  for  in  this  Code  section  shall  be  construed  as  in 
any  way  affecting  the  title  acquired  by  the  condemnor  by  virtue  of  the 
declaration  of  taking,  as  provided  for  in  Code  Section  32-3-7.  (Code 
1933,  §  95A-609,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 


Provision  for  opening  default  inap¬ 
plicable.  —  Ga.  L.  1967,  p.  226,  §  24  does 
not  apply  to  a  condemnation  proceeding. 
DOT  v.  Forrester,  149  Ga.  App.  647,  255 
S.E.2d  115  (1979). 

32-3-14.  Filing  notice  of  appeal. 


Cited  in  Stephens  v.  Department  of 
Transp.,  170  Ga.  App.  784,  318  S.E.2d  167 
(1984);  DOT  v.  Samuels,  185  Ga.  App.  871, 
366  S.E.2d  181  (1988). 


If  the  owner,  or  any  of  the  owners,  or  any  person  having  a  claim 
against  or  interest  in  the  property  is  dissatisfied  with  the  amount  of 
compensation  as  estimated  in  the  declaration  of  taking  and  deposited  in 
court,  as  provided  for  in  Code  Section  32-3-7,  such  person  or  persons,  or 
any  of  them,  shall  have  the  right,  at  any  time  subsequent  to  the  filing 
of  the  declaration  and  the  deposit  of  the  fund  into  court,  but  not  later 
than  30  days  following  the  date  of  the  service  as  provided  for  in  Code 
Sections  32-3-8  and  32-3-9,  to  file  with  the  court  a  notice  of  appeal,  the 
same  to  be  in  writing  and  made  a  part  of  the  record  in  the  proceedings. 
(Code  1933,  §  95A-610,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 
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Law  reviews.  —  For  annual  survey  on 
zoning  and  land  use  law,  see  61  Mercer  L. 

Rev.  427  (2009). 

JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Time  Limitation  on  Appeals 
Personal  Service 
Joint  Owners 
Issues  on  Appeal 


General  Consideration 

Taking  hearing  distinguished  from 
appeal  from  offered  compensation.  — 

Taking  hearing,  as  provided  in  Ga.  L. 
1973,  p.  947,  §  1,  is  a  right  that  is  sepa¬ 
rate  and  apart  from  an  appeal  from  the 
offered  compensation  as  provided  in  Ga. 
L.  1973,  p.  947,  §  1,  and  does  not  in  any 
way  affect  the  right  of  appeal  under  that 
section.  DOT  v.  Palmer,  152  Ga.  App.  630, 
263  S.E.2d  514  (1979). 

Automatic  dismissal  under 
§  9-11-41  (e).  — Automatic  dismissal  pro¬ 
vision  of  O.C.G.A.  §  9-ll-41(e),  whereby 
any  action  in  which  no  written  order  is 
taken  for  five  years  is  automatically  dis¬ 
missed,  applies  to  condemnation  proceed¬ 
ings.  Adams  v.  Cobb  County,  184  Ga.  App. 
879,  363  S.E.2d  260  (1987),  aff’d,  258  Ga. 
352,  370  S.E.2d  748  (1988). 

Condemnee  who  appeals  deemed 
“plaintiff”.  —  For  every  practical  pur¬ 
pose  and  for  every  substantive  issue,  a 
condemnee  who  appeals  a  determination 
of  value  to  a  jury  under  O.C.G.A. 
§  32-3-14  is  a  “plaintiff.”  Adams  v.  Cobb 
County,  258  Ga.  352,  370  S.E.2d  748 
(1988). 

Doctrine  of  equitable  estoppel  is 
unavailable  to  extend  a  property 
owner’s  time  for  filing  a  notice  of 
appeal  under  O.C.G.A.  §  32-3-14;  thus,  a 
property  owner  could  not  rely  on  the  doc¬ 
trine.  Moreover,  the  owner  did  not  show 
that  counsel  for  the  state  made  inten¬ 
tional  misstatements  or  was  grossly  neg¬ 
ligent,  and  it  was  not  shown  that  the 
owner  exercised  reasonable  diligence. 
Cedartown  North  P’ship,  LLC  v.  Ga.  DOT, 
296  Ga.  App.  54,  673  S.E.2d  562  (2009). 


Partial  taking  condemnation  order 
not  final  judgment.  —  Because  a  partial 
taking  condemnation  order  was  not  other¬ 
wise  a  final  appealable  judgment  within 
the  meaning  of  O.C.G.A.  §  5-6-34(a),  and 
the  parties  could  have  appealed  by  com¬ 
plying  with  the  relevant  interlocutory  ap¬ 
peal  requirements,  but  did  not  do  so,  the 
appeals  court  lacked  jurisdiction  to  con¬ 
sider  either  the  appeal  or  the 
cross-appeal;  moreover,  the  superior 
court’s  rulings  on  the  admissibility  of  cer¬ 
tain  evidence  constituted  no  judgment  on 
the  merits  of  any  part  of  the  appealing 
party’s  claim  for  just  and  adequate  com¬ 
pensation.  Forest  City  Gun  Club  v. 
Chatham  County,  280  Ga.  App.  219,  633 
S.E.2d  623  (2006). 

Cited  in  DOT  v.  Great  S.  Enters.,  Inc., 
137  Ga.  App.  710,  225  S.E.2d  80  (1976); 
DOT  v.  Olshan,  237  Ga.  213,  227  S.E.2d 
349  (1976);  DOT  v.  Massengale,  141  Ga. 
App.  70,  232  S.E.2d  608  (1977);  Morgan  v. 
Department  of  Transp.,  239  Ga.  560,  238 
S.E.2d  95  (1977);  Department  of  Transp.  v. 
Rudeseal,  148  Ga.  App.  179,  251  S.E.2d  11 
(1978);  Blonder  v.  Department  of  Transp., 
156  Ga.  App.  711,  275  S.E.2d  762  (1980); 
Morrison  v.  DOT,  166  Ga.  App.  144,  303 
S.E.2d  501  (1983);  Department  of  Transp. 
v.  Wright,  169  Ga.  App.  332,  312  S.E.2d 
824  (1983);  Stephens  v.  Department  of 
Transp.,  170  Ga.  App.  784,  318  S.E.2d  167 
(1984);  Chambers  v.  DOT,  172  Ga.  App. 
197,  322  S.E.2d  366  (1984);  Robinson  v. 
DOT,  185  Ga.  App.  597,  364  S.E.2d  884 
(1988);  Department  of  Transp.  v.  Morris, 
186  Ga.  App.  673,  368  S.E.2d  155  (1988); 
Lovell  v.  Department  of  Transp.,  187  Ga. 
App.  259,  370  S.E.2d  27  (1988);  Whitfield 
v.  DOT,  248  Ga.  App.  172,  546  S.E.2d  308 
(2001). 
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Time  Limitation  on  Appeals 

Civil  practice  provisions  inapplica¬ 
ble.  —  Provisions  of  the  Civil  Practice  Act 
(O.C.G.A.  Ch.  11,  T.  9)  which  deal  with 
time  frames  do  not  apply  to  periods  of 
time  which  are  definitely  fixed  by  other 
statutes  such  as  O.C.G.A.  §  32-3-14. 
Bates  &  Assocs.  v.  Department  of  Transp., 
186  Ga.  App.  828,  368  S.E.2d  544,  cert, 
denied,  186  Ga.  App.  917,  368  S.E.2d  544 
(1988). 

Period  for  appeal  fixed  by  section. 

—  Granting  extensions  of  time  as  permit¬ 
ted  under  certain  circumstances  by  the 
Civil  Practice  Act  (O.C.G.A.  Ch.  11,  T.  9) 
does  not  apply  to  periods  of  time  which  are 
definitely  fixed  by  other  statutes.  McClure 
v.  Department  of  Transp.,  140  Ga.  App. 
564,  231  S.E.2d  532  (1976). 

Ga.  L.  1973,  p.  947,  §  1  applies  only  to 
possession,  while  time  for  filing  a  notice  of 
appeal  is  contained  in  Ga.  L.  1973,  p.  947, 
§  1  and  is  controlling  in  all  cases  where 
an  appeal  is  desired.  Department  of 
Transp.  v.  Harrison,  154  Ga.  App.  118,  267 
S.E.2d  651,  cert,  denied,  449  U.S.  843,  101 
S.  Ct.  125,  66  L.  Ed.  2d  51  (1980)  (see 
O.C.G.A.  §  32-3-14). 

Effect  of  failure  to  timely  file.  — 
When  the  lessee  of  a  portion  of  property 
being  condemned  did  not  file  a  timely 
notice  of  appeal,  the  lessee  was  not  enti¬ 
tled  to  a  jury  trial  on  the  valuation  of  the 
lessee’s  interest  in  the  property  and  could 
not  raise  the  issue  of  business  losses.  Lil 
Champ  Food  Stores,  Inc.  v.  DOT,  230  Ga. 
App.  715,  498  S.E.2d  94  (1998). 

Thirty-day  period  under  this  sec¬ 
tion  cannot  be  extended.  Department 
of  Transp.  v.  Palmer,  152  Ga.  App.  630, 
263  S.E.2d  514  (1979)  (see  O.C.G.A. 
§  32-3-14). 

Time  for  appeal.  —  Trial  court  has  no 
authority  or  discretion  to  extend  the  pe¬ 
riod  of  time  for  filing  a  notice  of  appeal. 
McClure  v.  Department  of  Transp.,  140 
Ga.  App.  564,  231  S.E.2d  532  (1976). 

Right  to  appeal  to  a  jury  from  a  decla¬ 
ration  of  taking  is  absolutely  conditional 
upon  the  filing  of  a  timely  notice  of  appeal 
in  the  superior  court,  and  not  even  the 
trial  court  is  empowered  to  extend  the 
period  of  time  for  filing  the  notice  of  ap¬ 
peal.  Department  of  Transp.  v.  Rudeseal, 


156  Ga.  App.  712,  276  S.E.2d  52  (1980). 

Statute  tolling  filing  time  in  cases 
of  fraud  not  applicable.  —  O.C.G.A. 
§  32-3-14  sets  forth  a  mandatory  time 
period  for  filing  an  appeal  in  a  condemna¬ 
tion  action,  not  a  statute  of  limitation  for 
commencing  a  particular  type  of  action; 
thus,  O.C.G.A.  §  9-3-96  did  not  apply  to 
extend  a  property  owner’s  time  for  filing 
an  appeal.  Moreover,  the  owner  did  not 
show  that  the  Department  of  Transporta¬ 
tion  committed  actual  fraud  involving 
moral  turpitude  or  that  the  owner  itself 
exercised  reasonable  diligence. 
Cedartown  North  P’ship,  LLC  v.  Ga.  DOT, 
296  Ga.  App.  54,  673  S.E.2d  562  (2009). 

What  constituted  “service”  for  pur¬ 
poses  of  calculating  30  days.  —  “Per¬ 
sonal  service”  required  under  Ga.  L.  1973, 
p.  947,  §  1  includes  all  the  variations 
provided  in  the  Civil  Practice  Act  and  does 
not  mandate  that  the  condemner  be 
handed  the  petition  individually.  Depart¬ 
ment  of  Transp.  v.  Ridley,  244  Ga.  49,  257 
S.E.2d  511  (1979). 

Filing  by  cocondemnee.  — 

Condemnee’s  notice  of  appeal  is  untimely 
despite  the  fact  that  the  cocondemnee 
filed  a  timely  answer  because  the 
cocondemnee’s  answer  was  not  a  notice  of 
appeal  where  the  answer  did  not  express 
dissatisfaction  with  the  proposed  compen¬ 
sation  but  merely  sought  to  clarify  its 
name.  Howard  v.  Department  of  Transp., 
184  Ga.  App.  116,  361  S.E.2d  7  (1987). 

Condemnee’s  statutory  period  for  filing 
a  notice  of  appeal  is  not  extended  by  late 
service  on  a  cocondemnee.  Howard  v.  De¬ 
partment  of  Transp.,  184  Ga.  App.  116, 
361  S.E.2d  7  (1987). 

Code  Section  32-3-17,  allowing  in¬ 
tervention,  inapplicable  to  named 
condemnee.  —  O.C.G.A.  §  32-3-17 
makes  provision  for  parties  whose  claims 
were  unknown  at  the  time  the  petition 
was  filed  and  who  were  not  named 
therein,  or  for  taxpayers  seeking  to  inter¬ 
vene  in  a  condemnation  proceeding,  and  is 
inapplicable  to  the  situation  of  a 
condemnee  named  in  the  petition  who 
files  an  appeal  more  than  30  days  after 
being  served  with  the  petition.  Bates  & 
Assocs.  v.  Department  of  Transp.,  186  Ga. 
App.  828,  368  S.E.2d  544,  cert,  denied, 
186  Ga.  App.  917,  368  S.E.2d  544  (1988). 
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Time  Limitation  on  Appeals  (Cont’d) 

Appeals  less  than  30  days  after  ad¬ 
vertising  can  still  be  untimely.  — 

When  the  appeal  was  filed  more  than  30 
days  from  the  date  of  personal  service, 
although  less  than  30  days  from  the  com¬ 
pletion  of  advertising  as  provided  for  in 
subsection  (f)  of  Ga.  L.  1973,  p.  947,  §  1, 
the  appeal  was  not  timely  Department  of 
Transp.  v.  Brooks,  143  Ga.  App.  872,  240 
S.E.2d  163  (1977). 

Personal  Service 

Applicability  of  thirty-day  provi¬ 
sion.  —  Thirty-day  provision  in  this  sec¬ 
tion  refers  only  to  period  following  per¬ 
sonal  service  on  condemnee  as  shown  by 
the  return  of  service.  Department  of 
Transp.  v.  Brooks,  143  Ga.  App.  872,  240 
S.E.2d  163  (1977)  (see  O.C.G.A. 

§  32-3-14). 

Joint  Owners 

Appeal  allowed  where  some  joint 
owners  not  properly  served.  —  Since 
the  record  failed  to  show  service  on  some 
of  the  parties  named  as  joint  owners  in 
each  of  several  cases,  a  notice  of  appeal  to 
a  jury  on  the  questions  of  value  and  con¬ 
sequential  damages  was  not  too  late,  al¬ 
though  filed  more  than  30  days  after  the 
filing  of  the  declaration  of  taking,  since 
the  condemnees  were  not  properly  served 
and  did  not  waive  service  until  the  actual 
filing  of  the  appeal.  Knight  v.  Department 
of  Transp.,  134  Ga.  App.  332,  214  S.E.2d 
418  (1975). 

Issue  of  personal  service  to  be  dis¬ 
posed  of  as  whole.  —  When  a  joint 
notice  of  appeal  is  filed  by  all  condemnees, 
the  court  should  not  dismiss  the  appeal  as 


to  some  of  the  appellants  who  were  served 
in  the  first  instance  while  allowing  it  as  to 
others,  but  the  issue  should  be  taken  and 
disposed  of  as  a  whole.  Knight  v.  Depart¬ 
ment  of  Transp.,  134  Ga.  App.  332,  214 
S.E.2d  418  (1975). 

Issues  on  Appeal 

Affidavit  as  to  just  compensation 
not  an  admission  of  fact.  —  Depart¬ 
ment  of  Transportation’s  affidavit  filed 
pursuant  to  O.C.G.A.  §  32-3-6(b)(5)  did 
not  constitute  an  admission  of  fact  which 
would  be  admissible  against  the  Depart¬ 
ment  of  Transportation  in  condemnee’s 
appeal  pursuant  to  O.C.G.A.  §  32-3-14. 
Aiken  v.  Department  of  Transp.,  171  Ga. 
App.  154,  319  S.E.2d  58  (1984). 

Original  estimate  not  binding  in 
jury  appeal.  —  When  a  condemnee  is 
dissatisfied  with  the  compensation  origi¬ 
nally  estimated  and  elects  to  appeal  that 
issue  to  a  jury,  the  condemnor  is  not  bound 
by  the  condemnor’s  original  estimate  and 
can  present  evidence  de  novo  as  to  fair 
market  value  and  consequential  damages. 
Aiken  v.  Department  of  Transp.,  171  Ga. 
App.  154,  319  S.E.2d  58  (1984). 

Business  loss  damages  need  not  be 
specifically  pled  in  notice  of  appeal. 
—  Because  there  was  no  legislative  re¬ 
quirement  that,  in  a  condemnation  pro¬ 
ceeding,  a  party  seeking  business  loss 
damages  had  to  specifically  and  sepa¬ 
rately  plead  for  such  in  the  notice  of 
appeal,  in  accordance  with  the  consent 
judgment  that  the  Georgia  Department  of 
Transportation  was  bound  by,  a  lessee’s 
appeal  was  to  proceed  to  trial  on  the 
lessee’s  claims  for  business  loss,  damages 
to  trade  fixtures,  and  relocation  expenses. 
DOT  v.  Camvic  Corp.,  284  Ga.  App.  321, 
644  S.E.2d  171  (2007). 


32-3-15.  Interlocutory  hearing  on  amount  of  compensation. 

(a)  An  appeal  having  been  filed  as  provided  in  Code  Section  32-3-14, 
the  appellant  or  appellants,  at  any  time  before  the  beginning  of  the  trial 
of  the  issue  formed  on  such  appeal,  but  not  later  than  90  days  after  the 
date  of  service  as  provided  in  Code  Sections  32-3-8  and  32-3-9,  may  file 
in  the  case  a  petition  for  an  interlocutory  hearing  on  the  issue  of 
whether  the  amount  deposited  in  court  as  just  and  adequate  compen¬ 
sation  is  sufficient.  Such  petition  shall  be  served  as  may  be  directed  by 
the  court.  The  petition  shall  be  verified  and  shall  state  the  amount 
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which  is  claimed  by  the  petitioner  to  represent  just  and  adequate 
compensation,  together  with  a  sworn,  written  statement  of  the  facts 
upon  which  the  claim  is  based. 

(b)  Upon  the  presentation  of  the  interlocutory  petition  to  the  judge  of 
the  court  in  which  the  case  is  pending,  the  court  shall  make  such  order 
as  to  the  appointment  of  assessors  as  shall  conform  most  nearly  to 
Article  1  of  Chapter  2  of  Title  22  and  shall  give  all  interested  persons 
equal  rights  in  the  selection  thereof.  If  by  reason  of  conflicting  interests 
or  otherwise  such  equality  of  right  cannot  be  preserved,  the  judge  shall 
make  such  order  on  the  subject  as  shall  secure  a  fair  and  impartial 
assessment.  The  board  of  assessors  so  appointed  shall  determine  from 
all  evidence  offered  by  the  parties,  from  personal  inspection  of  the 
premises,  and  from  its  own  professional  judgment  whether  the  condem¬ 
nor  should  be  required  to  deposit  any  additional  amount  as  estimated 
compensation  and  shall,  within  30  days  of  the  date  of  reference  to  such 
board,  make  an  interlocutory  award  based  upon  such  determination. 

(c)  Upon  approval  of  the  interlocutory  award  by  the  court  and  service 
of  a  copy  upon  the  condemnor,  as  may  be  directed  by  the  court,  the 
condemnor  shall  within  15  days  pay  into  court  any  additional  amount 
required  to  be  paid  pursuant  to  the  interlocutory  award. 

(d)  Upon  the  application  of  the  party  or  parties  in  interest  at  any 
time  before  a  jury  verdict  on  the  appeal,  the  court  shall  order  that  the 
additional  money  deposited  in  court  be  paid  forthwith  to  the  parties 
found  to  be  entitled  thereto;  provided,  however,  that  any  party  or 
parties  receiving  any  payment  of  any  amount  paid  into  court  pursuant 
to  an  interlocutory  award  shall,  before  receiving  such  payment,  file  in 
the  case  a  bond  in  the  amount  of  such  payment  conditioned  for  the 
repayment  of  any  amount  so  received  by  such  party  which  may  be  in 
excess  of  the  amount  awarded  by  the  jury  upon  the  trial  of  the  appeal. 
Such  bond  shall  be  executed  by  a  surety  company  authorized  to  do 
business  in  this  state;  and,  in  the  event  the  amount  awarded  by  the  jury 
on  final  trial  of  the  appeal  is  less  than  the  total  amount  paid  into  court 
by  the  condemnor,  judgment  may  be  entered  against  the  principal  and 
surety  on  the  bond  for  the  amount  by  which  the  total  amount  paid  into 
court  exceeds  the  amount  awarded  by  the  jury;  and,  if  the  amount 
awarded  by  the  jury  is  less  than  the  original  deposit,  judgment  may  be 
entered  against  the  condemnee  for  that  part  of  the  judgment  not 
covered  by  the  bond. 

(e)  The  assessors  shall  be  compensated  as  provided  in  Code  Section 
22-2-84. 

(f)  The  interlocutory  award  provided  for  in  this  Code  section  shall 
not  be  subject  to  exceptions  to  any  higher  court. 

(g)  If  the  condemnee  notifies  the  court  in  writing  to  dismiss  the 
appeal  filed  by  the  condemnee  pursuant  to  Code  Section  32-3-14  within 
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15  days  following  the  date  the  interlocutory  award  is  approved  by  the 
court,  that  interlocutory  award  shall  become  the  final  judgment  in  the 
proceeding  and  shall  not  be  vacated  or  modified,  and  that  appeal  shall 
be  dismissed  unless  the  condemnor  files  with  the  court  a  notice 
objecting  to  such  dismissal  within  15  days  following  the  date  the 
condemnee  notified  the  condemnor  of  the  notice  to  dismiss  such  appeal. 
(Code  1933,  §  95A-611,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1991, 
p.  332,  §  1;  Ga.  L.  1998,  p.  1539,  §  12.) 

Editor’s  notes.  —  Ga.  L.  1991,  p.  332,  Law  reviews.  —  For  review  of  1998 
§  2,  not  codified  by  the  General  Assembly,  legislation  relating  to  eminent  domain, 
provides  that  the  amendment  shall  be  see  15  Ga.  St.  U.L.  Rev.  115  (1998). 
applicable  to  those  proceedings  in  which 
the  declaration  of  taking  is  filed  with  the 
court  on  or  after  July  1,  1991. 


JUDICIAL  DECISIONS 


For  discussion  of  the  constitution¬ 
ality  of  section,  see  Morgan  v.  Depart¬ 
ment  of  Transp.,  239  Ga.  560,  238  S.E.2d 
95  (1977)  (see  O.C.G.A.  §  32-3-15). 

Legislative  intent  to  make  interloc¬ 
utory  award  available.  —  That  the  in¬ 
terlocutory  award  is  not  subject  to  being 
vacated  or  modified  after  15  days  indi¬ 
cates  a  legislative  intent  to  make  the 
interlocutory  award  quickly  available  to 
the  condemnee  without  further  protracted 
dispute  over  the  interlocutory  amount. 
Morgan  v.  Department  of  Transp.,  239  Ga. 
560,  238  S.E.2d  95  (1977). 

No  intent  to  make  interlocutory 
award  of  estimated  compensation 
unappealable.  —  Interpretation  of  this 
section  which  would  allow  interlocutory 
awards  of  estimated  compensation  to  be¬ 
come  nonappealable  final  judgments  is 
contrary  to  the  legislative  scheme.  Mor¬ 
gan  v.  Department  of  Transp.,  239  Ga. 
560,  238  S.E.2d  95  (1977)  (see  O.C.G.A. 
§  32-3-15). 

Court  appointment  of  special  mas¬ 


ter  to  hear  all  issues  improper.  —  Trial 
court’s  sua  sponte  appointment  of  a  spe¬ 
cial  master  and  the  court’s  submission  of 
all  issues  to  that  master  was  contrary  to 
O.C.G.A.  §  32-3-15,  which  contemplates 
that  only  the  condemnee  can  petition  for 
an  appointment  of  a  special  master  and 
that  such  a  master  can  consider  only  the 
issue  of  compensation.  Stephens  v.  De¬ 
partment  of  Transp.,  170  Ga.  App.  784, 
318  S.E.2d  167  (1984). 

Condemnee  required  to  post  bond. 
—  Same  requirements  pertaining  to  a 
condemnee’s  obligation  to  post  bond  apply 
to  a  condemnee  who  seeks  a  greater 
award,  whether  the  condemnee  pursues 
an  interlocutory  hearing  before  a  special 
master,  or  appeals  directly  to  a  jury,  the 
sum  initially  awarded  by  the  court. 
Kellett  v.  Department  of  Transp.,  174  Ga. 
App.  214,  329  S.E.2d  514  (1985). 

Cited  in  Department  of  Transp.  v.  0.144 
Acres  of  Land,  167  Ga.  App.  59,  306  S.E.2d 
59  (1983). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Surplus  property  not  to  be  placed  for  satisfaction  of  any  judgment  resulting 
in  court  registry.  —  Legislature  in-  from  a  condemnation  action.  1992  Op. 
tended  that  only  money,  and  not  surplus  Att’y  Gen.  No.  92-8. 
property,  be  placed  into  the  court  registry 
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RESEARCH  REFERENCES 

ALR.  —  Referee’s  failure  to  file  report  order,  or  stipulation  as  terminating  refer- 
within  time  specified  by  statute,  court  ence,  71  ALR4th  889. 

32-3-16.  Appeal  to  jury;  evidence  to  be  heard  on  appeal;  subse¬ 
quent  review  of  issues  not  brought  before  jury. 

(a)  After  the  notice  of  appeal  has  been  filed  as  provided  in  Code 
Section  32-3-14,  it  shall  be  the  duty  of  the  court  at  the  next  term 
thereof,  which  shall  convene  not  earlier  than  30  days  subsequent  to  the 
date  of  service,  as  provided  for  in  Code  Sections  32-3-8  and  32-3-9,  to 
cause  an  issue  to  be  made  and  tried  by  a  jury  as  to  the  value  of  the 
property  or  interest  taken  and  the  consequential  damages  to  property 
or  interests  not  taken,  with  the  same  right  to  move  for  a  new  trial  and 
file  a  notice  of  appeal  as  in  other  cases  at  law,  provided  that  an 
interlocutory  award  has  not  become  final  pursuant  to  Code  Section 
32-3-15. 

(b)  When  an  appeal  has  been  filed  pursuant  to  Code  Section  32-3-14, 
all  subsequent  proceedings  thereon  shall  have  the  nature  of  a  de  novo 
investigation  with  the  right  of  either  party,  under  the  rules  of  evidence 
as  provided  for  in  the  general  laws  of  this  state,  to  introduce  evidence 
concerning: 

(1)  The  fair  market  value  of  the  property  or  interest  taken  or  other 
evidence  of  just  and  adequate  compensation; 

(2)  The  prospective  and  consequential  damages  to  the  remaining 
property  or  interests  by  reason  of  the  taking  and  use  of  the  property 
or  interest  for  the  purposes  for  which  taken;  and 

(3)  The  consequential  benefits  accruing  to  such  remaining  prop¬ 
erty  or  interests  by  reason  of  such  taking  and  use, 

provided  that  such  consequential  benefits,  if  any,  may  be  offset  against 
such  consequential  damages,  if  any;  but,  in  no  event,  shall  consequen¬ 
tial  benefits  be  offset  against  the  value  of  the  property  or  interest 
actually  taken. 

(c)  If,  for  any  reason,  the  issues  made  by  the  filing  of  the  notice  of 
appeal  provided  for  in  this  Code  section  are  not  tried  by  a  jury  as  to  the 
value  of  the  property  or  interest  taken  and  the  consequential  damages 
to  the  property  or  interests  not  taken,  at  the  next  term  of  the  court  after 
the  filing  of  such  appeal,  such  fact  shall  not  be  cause  for  dismissal  of  the 
appeal  and  the  issues  made  by  such  appeal  shall  be  subject  to  trial  at 
any  future  term  of  the  court.  (Code  1933,  §  95A-612,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1.) 
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Cross  references.  —  Further  provi-  in  determining  just  and  adequate  compen- 
sions  regarding  evidence  to  be  considered  sation,  §§  22-2-109,  22-2-137. 

JUDICIAL  DECISIONS 


Interlocutory  awards  of  estimated 
compensation  appealable.  —  Any  in¬ 
terpretation  of  this  section  allowing  inter¬ 
locutory  awards  of  estimated  compensa¬ 
tion  to  become  nonappealable  final 
judgments  is  contrary  to  the  legislative 
scheme.  Morgan  v.  Department  of 
Transp,  239  Ga.  560,  238  S.E.2d  95  (1977) 
(see  O.C.G.A.  §  32-3-16). 

Failure  to  make  issue  at  trial  of 
alleged  error.  —  If  alleged  error  was 
never  made  an  issue  at  trial,  no  question 
is  presented  for  review  on  appeal.  DeKalb 
County  v.  Cowan,  151  Ga.  App.  753,  261 
S.E.2d  478  (1979). 

Issue  of  whether  or  not  property  is 
unique  is  a  jury  question.  DOT  v. 

19.646  Acres  of  Land,  178  Ga.  App.  287, 
342  S.E.2d  760  (1986). 

Condemnor  not  bound  by  original 
estimate  upon  condemnee’s  appeal  to 
jury.  —  When  a  condemnee  is  dissatisfied 
with  the  compensation  originally  esti¬ 
mated  by  the  condemnor  and  elects  to 
appeal  that  issue  to  a  jury,  the  condemnor 
is  not  bound  by  the  condemnor’s  original 
estimate  but  can  present  evidence  de  novo 
as  to  the  fair  market  value  and  conse¬ 
quential  damages.  Morrison  v.  DOT,  166 
Ga.  App.  144,  303  S.E.2d  501  (1983). 

Evidence  of  sales  of  comparable 
property  in  condemnation  proceed¬ 
ings  which  is  not  too  remote  in  point  of 
time  could  become  relevant  as  the  basis  of 
an  expert’s  explanation  as  to  how  the 
expert  arrived  at  the  valuation  and,  when 
such  use  is  made  of  evidence  of  compara¬ 
ble  sales,  no  foundation  need  be  laid  con¬ 
cerning  the  similarity  of  the  property. 
Panos  v.  Department  of  Transp.,  162  Ga. 
App.  53,  290  S.E.2d  295  (1982). 

Improper  exclusion  of  expert  opin¬ 
ion.  —  Expert’s  opinion  as  to  what  the 
expert  would  pay  for  condemned  land  was 
probative  of  the  land’s  fair  market  value 
and  improperly  excluded  by  the  trial 
court.  Jotin  Realty  Co.  v.  Department  of 
Transp.,  174  Ga.  App.  809,  331  S.E.2d  605 
(1985). 

Expert  appraiser  previously  em¬ 
ployed  by  another  condemning  au¬ 


thority.  —  In  a  condemnation  action 
where  the  issue  was  just  and  adequate 
compensation,  and  the  condemnees’  ex¬ 
pert  appraiser  testified  to  having  previ¬ 
ously  been  employed  by  another  condemn¬ 
ing  authority  to  appraise  the  same 
property,  but  the  Department  of  Transpor¬ 
tation  did  not  object  to  the  witness  at  trial, 
the  issue  may  not  be  raised  on  appeal. 
DOT  v.  Bennett,  194  Ga.  App.  789,  391 
S.E.2d  724  (1990). 

Greater  difficulty  in  ingress  and 
egress  which  is  occasioned  by  changing 
traffic  patterns  is  not  an  appropriate  item 
of  damages  in  eminent  domain  proceed¬ 
ings.  Department  of  Transp.  v.  Coley,  184 
Ga.  App.  206,  360  S.E.2d  924  (1987). 

Consequential  damages  provable. 

—  In  condemnation  proceedings,  the 
condemnee  is  entitled  to  prove  every  ele¬ 
ment  of  consequential  damage  that  is  rel¬ 
evant.  Department  of  Transp.  v.  Coley,  184 
Ga.  App.  206,  360  S.E.2d  924  (1987). 

Because  a  condemnee  did  not  claim  lost 
profits  or  business  losses,  the  trial  court 
properly  limited  the  condemnee’s  evidence 
to  the  value  of  the  property  taken  and 
consequential  damages  to  the  remainder; 
because  the  jury’s  valuation  was  within 
the  range  of  the  evidence,  the  trial  court 
properly  denied  the  condemnee’s  motion 
for  a  new  trial.  Thornton  v.  DOT,  275  Ga. 
App.  401,  620  S.E.2d  621  (2005). 

Business  loss  damages  need  not  be 
specifically  pled  in  notice  of  appeal. 

—  Because  there  was  no  legislative  re¬ 
quirement  that,  in  a  condemnation  pro¬ 
ceeding,  a  party  seeking  business  loss 
damages  had  to  specifically  and  sepa¬ 
rately  plead  for  such  in  the  notice  of 
appeal,  in  accordance  with  the  consent 
judgment  that  the  Georgia  Department  of 
Transportation  was  bound  by,  a  lessee’s 
appeal  was  to  proceed  to  trial  on  the 
lessee’s  claims  for  business  loss,  damages 
to  trade  fixtures,  and  relocation  expenses. 
DOT  v.  Camvic  Corp.,  284  Ga.  App.  321, 
644  S.E.2d  171  (2007). 

Use  of  “condemnee”  rather  than 
“condemnor”  in  burden  of  proof  in- 
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struction.  —  When,  in  a  condemnation 
action,  the  use  of  “condemnees”  rather 
than  “condemnor”  in  the  charge  explain¬ 
ing  the  burden  of  proof  is  clearly  inadver¬ 
tent,  a  slip  of  the  tongue,  the  error  is  not 
likely  to  confuse  or  mislead  the  jury  and, 
thus,  is  not  so  substantial  as  to  require 
reversal.  Morrison  v.  DOT,  166  Ga.  App. 
144,  303  S.E.2d  501  (1983). 

Jury  charges  constituting  revers¬ 
ible  error.  —  Jury  charge  that  limited 
jury’s  use  of  the  replacement- 
cost-less-depreciation  method  for  estab¬ 
lishing  fair  market  value  to  situations 
where  the  market  or  income  approaches 
were  not  suitable  was  incorrect  and  con¬ 
stituted  reversible  error.  Jotin  Realty  Co. 
v.  Department  of  Transp.,  174  Ga.  App. 
809,  331  S.E.2d  605  (1985). 


Attorney’s  fees  and  costs  recover¬ 
able  only  in  §  32-3-11  action.  — 

Condemnee’s  claim  for  attorney’s  fees  and 
litigation  expenses  based  on  the  fraud  and 
bad  faith  that  the  condemnor  allegedly 
exhibited  during  the  condemnor’s  acquisi¬ 
tion  of  the  property  in  question  could  only 
be  raised  in  a  proceeding  pursuant  to 
O.C.G.A.  §  32-3-11  and  not  in  an  action 
seeking  to  establish  just  and  reasonable 
compensation  only.  Department  of 
Transp.  v.  Franco’s  Pizza  &  Delicatessen, 
Inc.,  164  Ga.  App.  497,  297  S.E.2d  72 
(1982). 

Cited  in  Stephens  v.  Department  of 
Transp.,  170  Ga.  App.  784,  318  S.E.2d  167 
(1984). 


RESEARCH  REFERENCES 

ALR.  —  Eminent  domain:  unity  or  con-  parcel  remaining  after  taking  of  other 
tiguity  of  separate  properties  sufficient  to  parcel,  59  ALR4th  308. 
allow  damages  for  diminished  value  of 

32-3-17.  Right  to  intervene  in  proceedings;  effect  of  subsequent 
proceedings  on  rights  of  condemnor. 

(a)  No  provision  of  this  article  in  reference  to  any  rule  or  order,  or 
time  for  responding  thereto,  shall  be  held  or  construed  to  exclude  any 
person  by  way  of  default  from  making  known  his  rights  or  claims  in  the 
property  or  interests  or  in  the  fund  arising  therefrom.  Any  such  person 
claiming  an  interest  or  any  rights  therein  may  file  appropriate  plead¬ 
ings  or  intervention  at  any  time  before  verdict  and  be  fully  heard 
thereon.  If  any  person,  at  any  time  during  the  pendency  of  such 
proceeding,  desires  to  come  in  and  be  heard  on  any  claim  to  the  fund  or 
interest  therein,  he  shall  be  allowed  to  do  so. 

(b)  After  the  filing  of  the  declaration  of  taking  and  the  payment  of  the 
fund  into  the  registry  of  the  court  as  provided  for  in  Code  Section 
32-3-7,  the  petitioner  shall  not  be  concerned  with  or  affected  by  any 
subsequent  proceedings  except  as  to  the  appeal  and  interlocutory 
petition  provided  for  in  Code  Sections  32-3-14  and  32-3-15  respectively 
and  concerning  which  the  sole  issue  shall  be  as  to  the  amount  of  just 
and  adequate  compensation.  (Code  1933,  §  95A-613,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32.) 
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JUDICIAL  DECISIONS 


All  claimants  to  one  piece  of  con¬ 
demned  property  are  to  be  joined  in  one 
action  for  resolution  of  all  issues  by  trial. 
DOT  v.  McLaughlin,  163  Ga.  App.  1,  292 
S.E.2d  435  (1982),  overruled  on  other 
grounds,  264  Ga.  393,  444  S.E.2d  734 
(1994). 

Public  possesses  “an  interest”  in 
public  property  and,  therefore,  taxpay¬ 
ers  possess  the  right  to  intervene  in  con¬ 
demnation  actions  against  land  owned  by 
the  entity  to  which  the  taxpayers  pay 
their  taxes.  DOT  v.  City  of  Atlanta,  255 
Ga.  124,  337  S.E.2d  327  (1985). 

Code  section  inapplicable  to  named 
condemnee.  —  O.C.G.A.  §  32-3-17  is  in¬ 
applicable  to  the  situation  of  a  condemnee 
named  in  the  petition  who  files  an  appeal 
more  than  30  days  after  being  served  with 


the  petition.  Bates  &  Assocs.  v.  Depart¬ 
ment  of  Transp.,  186  Ga.  App.  828,  368 
S.E.2d  544,  cert,  denied,  186  Ga.  App.  917, 
368  S.E.2d  544  (1988). 

Validity  of  taking  not  affected  by 
dispute  over  funds.  —  Dispute  between 
two  condemnees  over  the  ownership  of  the 
funds  paid  into  the  registry  of  the  court 
and  the  manner  in  which  the  funds  were 
paid  out  did  not  affect  the  validity  of  the 
taking  itself.  Brown  v.  Department  of 
Transp.,  191  Ga.  App.  321,  381  S.E.2d  532, 
cert,  denied,  191  Ga.  App.  921,  381  S.E.2d 
532  (1989). 

Cited  in  Department  of  Transp.  v. 
Olshan,  237  Ga.  213,  227  S.E.2d  349 
(1976);  Robinson  v.  DOT,  185  Ga.  App. 
597,  364  S.E.2d  884  (1988). 


32-3-17.1.  Decisions  upon  questions  of  law;  power  of  judge  to 
give  necessary  orders  and  directions;  jury  trial  in 
open  court  only. 


All  questions  of  law  arising  upon  the  pleadings  or  in  any  other  way 
arising  from  the  cause,  subsequent  to  the  filing  of  the  declaration  of 
taking  and  the  deposit  of  the  fund,  and  subsequent  to  the  filing  of  notice 
of  appeal,  if  any,  shall  be  passed  on  by  the  presiding  judge  who  may, 
from  time  to  time,  make  such  orders  and  give  such  directions  as  are 
necessary  to  speed  the  cause,  and  as  may  be  consistent  with  justice  and 
due  process  of  law;  but  no  jury  trial  shall  be  had  except  in  open  court. 
(Code  1981,  §  32-3-17.1,  enacted  by  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1985, 
p.  149,  §  32.) 


JUDICIAL  DECISIONS 


Consolidation  of  condemnation 
cases  when  entire  property  has  com¬ 
mon  use.  —  Whether  it  is  appropriate  to 
consolidate  two  condemnation  proceed¬ 
ings  depends  upon  the  use  of  the  property, 
and  when  the  entire  property  had  a  com¬ 
mon  use  so  as  to  entitle  the  landowners  to 
the  consequential  damages  calculated  as 
resulting  to  the  whole  of  the  property 
rather  than  to  separate  parcels,  the  trial 
court’s  order  consolidating  the  two  cases 
was  not  in  error  —  especially  where  to 
allow  two  different  actions  to  be  brought 
regarding  the  one  property  could  have 
resulted  in  great  harm  and  injustice  to  the 


condemnees’  substantive  rights.  Depart¬ 
ment  of  Transp.  v.  Defoor,  173  Ga.  App. 
218,  325  S.E.2d  863  (1984). 

Restriction  on  courts  power  to  ap¬ 
point  special  master.  —  O.C.G.A. 
§  32-3-17.1  does  not  give  the  superior 
court  the  authority  to  make  a  sua  sponte 
appointment  of  a  special  master  to  resolve 
all  issues  in  the  proceedings  as  if  the 
issues  had  been  brought  under  O.C.G.A. 
§  22-2-100  et  seq.  Stephens  v.  Depart¬ 
ment  of  Transp.,  170  Ga.  App.  784,  318 
S.E.2d  167  (1984). 

Evidentiary  hearing  required  for 
mixed  questions  of  law  and  fact.  —  In 


1016 


32-3-17.1  PROPERTY  ACQUISITION  FOR  TRANSPORTATION 


32-3-19 


a  proceeding  by  a  lessor  for  compensation 
for  an  easement  on  condemned  property, 
the  issue  of  the  lessor’s  interest  involved 
mixed  questions  of  law  and  fact  and  could 
only  be  dealt  with  by  the  court  on 
evidentiary  hearing,  trial  on  non-value 
issues,  or  summary  judgment  and  not 
under  O.C.G.A.  §  32-3-17.1.  S  &  S  Food 
Servs.,  Inc.  v.  DOT,  222  Ga.  App.  579,  475 
S.E.2d  197  (1996). 

Amendment  of  defective  declara¬ 
tion  of  taking.  —  When  the  Department 
of  Transportation  filed  a  declaration  of 
taking  pursuant  to  O.C.G.A.  §  32-3-1  et 
seq.,  which  included  the  taking  of  a  tem¬ 
porary  work  easement  to  be  used  in  the 
demolition  of  a  building  on  the  condemned 
property,  the  department  did  not  ade¬ 
quately  describe  the  easement  as  the  de¬ 
partment’s  plat  attached  to  the  depart¬ 
ment’s  declaration  did  not  describe  the 
easement,  and  there  was  no  description  of 
the  easement’s  width  nor  any  limitation 
regarding  a  pathway  which  had  to  be  used 
when  traversing  land  not  condemned;  the 
issue  was  not  rendered  moot  by  the  fact 
that  the  condemnees  did  not  obtain  a  stay 
pending  appeal  and  the  work  was  com¬ 
pleted  during  the  appeal’s  pendency  be¬ 
cause  O.C.G.A.  §  32-3-17.1  authorized  a 


trial  court  to  order  a  condemnor  to  amend 
a  defective  declaration  of  taking.  Ga.  400 
Indus.  Park,  Inc.  v.  DOT,  274  Ga.  App. 
153,  616  S.E.2d  903  (2005). 

Business  loss  damages  need  not  be 
specifically  pled  in  notice  of  appeal. 
—  Because  there  was  no  legislative  re¬ 
quirement  that,  in  a  condemnation  pro¬ 
ceeding,  a  party  seeking  business  loss 
damages  had  to  specifically  and  sepa¬ 
rately  plead  for  such  in  the  notice  of 
appeal,  in  accordance  with  the  consent 
judgment  that  the  Georgia  Department  of 
Transportation  was  bound  by,  a  lessee’s 
appeal  was  to  proceed  to  trial  on  the 
lessee’s  claims  for  business  loss,  damages 
to  trade  fixtures,  and  relocation  expenses. 
DOT  v.  Camvic  Corp.,  284  Ga.  App.  321, 
644  S.E.2d  171  (2007). 

Condemnee  has  no  vested  right  in 
attorney  fees  granted  by  court.  — 
Trial  court  does  not  have  authority,  under 
O.C.G.A.  §  32-3-17.1,  to  require  payment 
of  reasonable  and  necessary  attorney  fees 
and  expenses  of  litigation  for  proceedings 
before  an  appellate  court  of  this  state. 
DOT  v.  Franco’s  Pizza  &  Delicatessen, 
Inc.,  200  Ga.  App.  723,  409  S.E.2d  281, 
cert,  denied,  200  Ga.  App.  895,  409  S.E.2d 
281  (1991),  overruled  on  other  grounds, 
264  Ga.  393,  444  S.E.2d  734  (1994). 


32-3-18.  Prevention  or  delay  of  vesting  of  title  in  condemnor. 


No  appeal  in  any  cause  under  this  article  and  no  bond  or  undertaking 
given  shall  operate  to  prevent  or  delay  the  vesting  of  title  to  such  lands 
in  the  condemnor,  subject,  however,  to  the  power  of  the  court  as 
provided  in  Code  Section  32-3-20.  (Code  1933,  §  95A-615,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32.) 

32-3-19.  Jury  verdict;  entry  of  judgment;  interest  on  award; 

commissions  and  poundage;  transfer  of  case  to  closed 
docket;  effect  of  Code  section  on  condemnor’s  title. 


(a)  The  verdict  of  the  jury  shall  have  respect  to  the  lands  described  in 
the  declaration  of  taking  as  set  forth  in  Code  Section  32-3-6,  or  such 
interest  therein  as  may  be  described  in  said  declaration,  or  to  any 
separate  claim  against  the  property  or  interest  therein  as  may  be 
ordered  and  may  be  molded  under  the  direction  of  the  court  so  as  to  do 
complete  justice  and  avoid  confusion  of  interest.  The  court  shall  give 
such  direction  as  to  the  disposition  of  the  fund  as  shall  be  proper 
according  to  the  rights  of  the  several  respondents. 
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(b)  After  the  verdict  of  the  jury,  the  court  shall,  in  instances  where  no 
motion  for  new  trial  or  notice  of  appeal  is  filed  within  the  time  provided 
for  by  law  or  where  such  verdict  has  been  affirmed  by  a  proper  appellate 
court  and  the  remittitur  from  such  court  has  been  made  the  judgment 
of  the  superior  court,  enter  judgment  in  favor  of  the  condemnee  and 
against  the  condemnor  in  the  amount  of  such  verdict,  together  with  the 
accrued  court  costs,  which  judgment  shall  be  immediately  credited  with 
the  sum  of  money  deposited  by  the  condemnor  with  the  declaration  of 
taking  and  which  shall  bear  interest  as  provided  in  subsection  (c)  of  this 
Code  section;  and,  upon  the  failure  or  refusal  of  the  condemnor 
immediately  to  deposit  such  increase  in  such  sum  into  the  registry  of 
the  court,  as  well  as  the  accrued  court  costs,  it  shall  be  the  duty  of  said 
clerk  to  issue  execution  therefor. 

(c)  After  just  and  adequate  compensation  has  been  ascertained  and 
established  by  judgment,  the  judgment  shall  include,  as  part  of  the  just 
and  adequate  compensation  awarded,  interest  from  the  date  of  taking 
to  the  date  of  payment  pursuant  to  final  judgment  at  the  rate  of  7 
percent  per  annum  on  the  amount  awarded  by  final  judgment  as  the 
value  of  the  property  as  of  the  date  of  taking;  but  interest  shall  not  be 
allowed  on  so  much  thereof  as  shall  have  been  paid  into  the  court  and 
was  subject  to  withdrawal  by  the  condemnee  without  the  requirement 
of  posting  a  bond  as  required  by  Code  Section  32-3-15.  However,  if  the 
condemnee  posted  the  bond  and  withdrew  the  additional  deposit  made 
after  the  special  master’s  award  and  is  later  awarded  a  sum  greater 
than  the  original  deposit  but  less  than  the  special  master’s  award,  the 
condemnee  shall  not  be  entitled  to  interest  on  this  additional  deposit  for 
the  time  he  had  use  of  the  money;  but  he  shall  be  entitled  to  receive  the 
percentage  of  the  reasonable  cost  of  the  bond  that  the  sum  awarded 
over  the  original  deposit  bears  to  the  sum  of  the  special  master’s  award 
over  the  original  deposit.  If  the  condemnee  is  later  awarded  a  sum  that 
exceeds  the  special  master’s  award  and  he  has  posted  bond  and 
withdrawn  the  additional  deposit,  he  shall  not  be  entitled  to  interest  on 
this  additional  deposit  for  the  time  he  had  use  of  the  money  but  he  shall 
be  entitled  to  the  reasonable  cost  of  the  bond. 

(d)  No  sum  so  paid  into  the  court  shall  be  charged  with  commissions 
or  poundage. 

(e)  In  any  event,  the  case  shall  be  transferred,  under  the  conditions 
set  out  in  this  Code  section,  to  the  closed  docket.  Nothing  in  this  Code 
section  shall  be  construed  as  in  any  way  affecting  the  title  acquired  by 
the  condemnor  by  virtue  of  the  declaration  of  taking  as  provided  for  in 
Code  Section  32-3-7.  (Code  1933,  §  95A-616,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1.) 

Cross  references.  —  Interest  on  judg¬ 
ments  generally,  §  7-4-12. 
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Entry  of  judgment.  —  Language  of 
subsection  (b)  of  O.C.G.A.  §  32-3-19, 
which  explicitly  directs  the  entry  of  judg¬ 
ment  in  three  enumerated  instances,  is 
meaningless  or  mere  surplusage,  and  that 
language  does  not  implicitly  prohibit  the 
entry  of  judgment  in  unenumerated  in¬ 
stances.  DOT  v.  Petkas,  189  Ga.  App.  633, 
377  S.E.2d  166,  cert,  denied,  189  Ga.  App. 
911,  377  S.E.2d  166  (1988). 

Legislative  determination  of  pre¬ 
judgment  interest  rate  constitu¬ 
tional.  —  Prejudgment  interest  rate  spec¬ 
ified  by  subsection  (c)  of  O.C.G.A. 
§  32-3-19  compensates  the  condemnee  for 
the  use  of  funds  generated  in  a  condem¬ 
nation  action,  not  for  the  use  of  the  prop¬ 
erty  condemned;  thus,  this  interest  rate  is 
not  part  of  “just  compensation,”  and  legis¬ 
lative  determination  of  the  rate  does  not 
involve  improper  exercise  of  a  judicial 
function.  Brooks  v.  DOT,  254  Ga.  60,  327 
S.E.2d  175  (1985). 

Different  percentages  for  prejudg¬ 
ment  and  postjudgment  interest.  —  If 

no  suspect  class  of  condemnees  is  in¬ 
volved,  application  of  different  statutory 
percentages  to  prejudgment  and  post¬ 
judgment  interest  in  condemnation  cases 
is  not  unconstitutional.  Brooks  v.  DOT, 
254  Ga.  60,  327  S.E.2d  175  (1985). 

Interest  on  award.  —  O.C.G.A. 
§§  7-4-12  and  32-3-19  are  to  be  construed 
together  so  that  interest  to  the  condemnee 
payable  under  these  eminent  domain  pro¬ 
ceedings  is  7  percent  between  the  date  of 
taking  and  the  final  judgment  and  12 
percent  thereafter  until  paid.  Department 
of  Transp.  v.  Cochran,  160  Ga.  App.  583, 
287  S.E.2d  599  (1981);  DOT  v.  Delta 
Mach.  Prods.  Co.,  162  Ga.  App.  252,  291 
S.E.2d  104  (1982). 

Property  owner  was  entitled  to  interest 
under  the  statute  since  the  lump  sum 
estimate  of  just  and  adequate  compensa¬ 
tion,  when  paid  into  the  court  by  the 
defendant  city,  was  not  immediately  sub¬ 
ject  to  withdrawal  by  the  property  owner 
as  the  sum  had  not  been  apportioned 
among  the  property  owner  and  the  own¬ 
er’s  tenants.  Chouinard  v.  City  of  E.  Point, 
237  Ga.  App.  266,  514  S.E.2d  220  (1999). 

In  a  condemnation  action,  the  trial 


court  erred  in  denying  a  lessor’s  motion  in 
limine  to  exclude  evidence  of  the  lessor’s 
entitlement  to  statutory  pre-judgment  in¬ 
terest  under  O.C.G.A.  §  32-3-19  because 
the  fact  that  the  trial  court  could  later 
instruct  the  jury  to  disregard  irrelevant 
evidence  was  not  a  reason  to  allow  the 
jury  to  hear  the  irrelevant  evidence;  under 
the  statutory  framework  of  §  32-3-19,  the 
amount  of  pre-judgment  interest  due  a 
condemnee  is  determined  after  the  jury 
enters  a  verdict.  CNL  APF  Partners,  LP  v. 
DOT,  307  Ga.  App.  511,  705  S.E.2d  862 
(2010). 

Term  “just  and  adequate  compensa¬ 
tion”  in  subsection  (c)  of  O.C.G.A. 
§  32-3-19  does  not  include  prejudgment 
interest  as  an  integral  part  which  would 
make  prejudgment  interest  subject  to 
postjudgment  interest.  Department  of 
Transp.  v.  Consolidated  Equities  Corp., 
181  Ga.  App.  672,  353  S.E.2d  603  (1987). 

Post-judgment  interest  in  condem¬ 
nation  actions  is  to  be  awarded  in  accor¬ 
dance  with  O.C.G.A.  §  7-4-12  at  12  per¬ 
cent  per  annum  rather  than  at  7  percent 
under  O.C.G.A.  §  32-3-19,  as  the  former 
is  the  more  recent  of  the  statutes.  Depart¬ 
ment  of  Transp.  v.  Vest,  160  Ga.  App.  368, 
287  S.E.2d  85  (1981). 

Jury  verdict  establishes  value.  — 
Last  word  on  value  is  the  jury’s  verdict; 
the  jury  establishes  the  value.  If  the  jury 
finds  as  a  fact  that  the  condemnor  under¬ 
estimated  the  value  of  the  land,  the  con¬ 
demnor  must  pay  more;  if  it  finds  as  a  fact 
that  the  condemnor  overestimated  the 
value,  the  condemnee  is  not  entitled  to  the 
proceeds  of  the  government  agency’s  mis¬ 
take.  Kellett  v.  Department  of  Transp., 
174  Ga.  App.  214,  329  S.E.2d  514  (1985). 

Appeals.  —  Mere  filing  of  a  timely 
motion  for  new  trial  or  a  notice  of  appeal, 
both  of  which  contemplate  the  prior  entry 
of  a  judgment  on  the  jury’s  verdict,  do  not 
destroy  the  underlying  viability  of  that 
prior  judgment  as  a  final  appealable  order 
in  the  case.  DOT  v.  Petkas,  189  Ga.  App. 
633,  377  S.E.2d  166,  cert,  denied,  189  Ga. 
App.  911,  377  S.E.2d  166  (1988). 

Cited  in  Department  of  Transp.  v.  Doss, 
238  Ga.  480,  233  S.E.2d  144  (1977). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


Just  and  adequate  compensation 
interest  vests  on  date  of  taking.  — 

Right  to  receive  interest  as  part  of  just 
and  adequate  compensation  vests  on  date 
of  taking,  which  is  the  day  the  declaration 
of  taking,  accompanied  by  the  payment  of 
just  and  adequate  compensation,  is  filed 
in  a  superior  court.  1980  Op.  Att’y  Gen. 
No.  80-100. 

Interest  on  amount  recovered  in 
condemnation  cases.  —  Condemnation 
cases  filed  before  the  effective  date  of 
O.C.G.A.  §  7-4-12  bear  interest  at  7  per¬ 
cent  on  the  amount  recovered  from  the 


date  of  taking.  Cases  filed  on  and  after  the 
effective  date  of  O.C.G.A.  §  7-4-12  bear 
interest  at  7  percent  from  the  date  of 
taking  to  the  date  of  final  judgment  and  at 
12  percent  from  the  date  of  final  judg¬ 
ment.  1980  Op.  Att’y  Gen.  No.  80-100. 

Surplus  property  not  to  be  placed 
in  court  registry.  —  Legislature  in¬ 
tended  that  only  money,  and  not  surplus 
property,  be  placed  into  the  court  registry 
for  satisfaction  of  any  judgment  resulting 
from  a  condemnation  action.  1992  Op. 
Att’y  Gen.  No.  92-8. 


32-3-20.  Effect  of  article  on  other  methods  of  condemnation. 

In  cases  involving  condemnation  of  private  property  for  public  road 
purposes  or  any  other  public  transportation  purpose,  this  article  shall 
be  supplementary  to  and  cumulative  of  the  methods  of  procedure  for 
condemnation  of  private  property  prescribed  in  Chapter  2  of  Title  22. 
(Code  1933,  §  95A-617,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1979, 
p.  973,  §  6.) 


ARTICLE  2 

ACQUISITION  OF  RIGHTS  OF  WAY  AND  EASEMENTS  FOR 

FEDERAL  PARKWAYS 


Cross  references.  —  Limited  access 
roads  generally,  §  32-6-110  et  seq. 

32-3-30.  Power  of  department  to  acquire  rights  of  way  and 
easements. 

The  department  shall  have  the  authority  and  is  empowered  to 
acquire,  either  by  condemnation,  purchase,  gift,  or  other  methods, 
rights  of  way  and  easements  necessary  to  comply  with  the  laws,  rules, 
and  regulations  of  the  United  States  government  for  the  construction  of 
federal  parkways  in  Georgia.  (Ga.  L.  1967,  p.  604,  §  1;  Ga.  L.  1969,  p. 
982,  §  1.) 


Cross  references.  —  Easements  gen¬ 
erally,  T.  44,  C.  9. 
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RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  26  Am.  Jur.  2d,  Emi-  C.J.S.  —  29A  C.J.S.,  Eminent  Domain, 
nent  Domain,  §§  99,  257,  258,  307.  27  Am.  §§  144,171. 

Jur.  2d,  Eminent  Domain,  §  837  et  seq.  39 
Am.  Jur.  2d,  Highways,  Streets,  and 
Bridges,  §§  191,  192. 

32-3-31.  Method  of  acquisition. 

The  authority  delegated  by  this  article  to  the  department  to  acquire 
rights  of  way  and  easements  for  federal  parkways  shall  be  the  same 
authority  as  hereinbefore  provided  by  law  for  the  acquisition  of  rights  of 
way  for  present  or  future  public  road  or  other  transportation  purposes 
in  Georgia;  and  the  department  shall  exercise  such  authority  in  the 
same  manner  and  under  the  same  Code  sections  which  provide  for  the 
construction  of  state-aid  roads  in  this  state.  (Ga.  L.  1967,  p.  604,  §  2; 
Ga.  L.  1969,  p.  982,  §  1.) 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  25  Am.  Jur.  2d,  Ease¬ 
ments  and  Licenses  in  Real  Property,  §  13 
et  seq.  26  Am.  Jur.  2d,  Eminent  Domain, 
§§  87,  95,  342.  39  Am.  Jur.  2d,  Highways, 
Streets,  and  Bridges,  §§  32,  33,  191  et 
seq. 


C.J.S.  —  28A  C.J.S. ,  Easements,  §  21 
et  seq.  29A  C.J.S.,  Eminent  Domain, 
§§  65,  115,  126,  144,  171,  172.  39A  C.J.S., 
Highways,  §§  1,  2,  27,  116,  134  et  seq. 


32-3-32.  Acquisition  of  fee  simple  title;  designation  on  official 
county  map. 

The  rights  of  way  acquired  by  the  department  may,  at  the  option  of 
the  department,  be  a  fee  simple  title;  and  the  nature  and  extent  of  the 
rights  of  way  and  easements  so  acquired  shall  be  designated  upon  an 
official  county  map  showing  the  location  of  the  rights  of  way  across  each 
county  in  this  state.  (Ga.  L.  1967,  p.  604,  §  5;  Ga.  L.  1969,  p.  982,  §  1.) 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  25  Am.  Jur.  2d,  Ease-  C.J.S.  —  29A  C.J.S.,  Eminent  Domain, 
ments  and  Licenses  in  Real  Property,  §  622.  39A  C.J.S.,  Highways,  §  135. 

§  11.  26  Am.  Jur.  2d,  Eminent  Domain, 

§§  87,  101.  27  Am.  Jur.  2d,  Eminent  Do¬ 
main,  §  823  et  seq. 

32-3-33.  Inclusion  of  scenic  easements  in  rights  of  way. 

The  department  may  acquire  scenic  easements;  and  these  may  be 
included  as  part  of  the  rights  of  way  to  be  acquired  by  the  department 
for  federal  parkways  in  those  cases  mutually  acceptable  to  the  depart- 
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ment  and  the  United  States  government  or  its  appropriate  agency.  (Ga. 
L.  1967,  p.  604,  §  3;  Ga.  L.  1969,  p.  982,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  25  Am.  Jur.  2d,  Ease-  C.J.S.  —  28AC.J.S.,  Easements,  §§  53, 
ments  and  Licenses  in  Real  Property,  §  6.  82,  114.  29A  C.J.S. ,  Eminent  Domain, 

26  Am.  Jur.  2d,  Eminent  Domain,  §§  155,  §§  115,  141.  39A  C.J.S.,  Highways,  §  140. 

157,  158,  191,  192,  194.  39  Am.  Jur.  2d, 

Highways,  Streets,  and  Bridges,  §§  200  et 
seq.,  208,  350. 

32-3-34.  Amount  of  land  to  be  acquired  for  rights  of  way. 

(a)  The  lands  and  interest  in  lands  to  be  acquired  in  fee  simple  for 
federal  parkway  rights  of  way  shall  average  not  more  than  125  acres 
per  mile  plus  not  more  than  25  acres  per  mile  in  scenic  easements;  and 
in  no  case  shall  the  width  of  the  fee  simple  rights  of  way  for  federal 
parkway  land  be  less  than  300  feet.  It  is  the  intent  of  this  Code  section 
that  in  using  the  acreage  per  mile  method  there  will  be  permitted  the 
balancing  of  the  total  acreage  over  the  entire  length  of  the  federal 
parkway  project  within  the  state  and  that  such  usage  will  provide  for 
flexibility  to  narrow  or  widen  the  fee  simple  lands  acquired  for  federal 
parkways  to  meet  specific  conditions. 

(b)  The  variance  of  the  width  of  the  lands  to  be  acquired  by  the 
department  for  federal  parkways  is  to  be  dependent  upon  topographical 
conditions;  requirements  of  federal  parkway  design;  acquisition  of 
acreage  adjacent  to  the  federal  parkway  at  designated  locations  of 
scenic,  historic,  or  recreational  value  or  significance;  simplicity  and 
ease  of  rights  of  way  acquisition;  cost  of  rights  of  way  acquisition;  and 
other  conditions  considered  by  the  department  to  be  controlling;  but  in 
no  case  shall  the  width  of  the  fee  simple  rights  of  way  to  be  acquired  for 
federal  parkways  be  less  than  the  300  feet  provided  for  in  this  Code 
section.  (Ga.  L.  1967,  p.  604,  §  4;  Ga.  L.  1969,  p.  982,  §  1.) 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  25  Am.  Jur.  2d,  Ease¬ 
ments  and  Licenses  in  Real  Property, 
§§  64,  77.  27  Am.  Jur.  2d,  Eminent  Do¬ 
main,  §  841.  39  Am.  Jur.  2d,  Highways, 
Streets,  and  Bridges,  §  193. 


C.J.S.  —  28A  C.J.S.,  Easements,  §  95. 
39A  C.J.S.,  Highways,  §  138. 

ALR.  —  Width  of  way  created  by  ex¬ 
press  grant,  reservation,  or  exception  not 
specifying  width,  28  ALR2d  253. 


32-3-35.  Access  for  private  roads. 


The  acquisition  of  rights  of  way  by  the  department  for  federal 
parkways  shall  permit  no  reservations  or  interests  of  access  for  private 
roads  connecting  to  or  crossing  the  federal  parkways;  and  the  depart- 
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ment  shall  acquire,  as  part  of  the  rights  of  way  for  federal  parkways, 
the  rights  and  interests  of  access  for  private  roads.  (Ga.  L.  1967,  p.  604, 
§  7;  Ga.  L.  1969,  p.  982,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  26  Am.  Jur.  2d,  Emi-  C.J.S.  —  29A  C.J.S.,  Eminent  Domain, 
nent  Domain,  §§  69,  70.  §  33. 

32-3-36.  Conveyance  of  title  to  rights  of  way  to  United  States 
government  or  its  appropriate  agency. 

The  department  is  authorized  and  empowered  to  convey  such  title  or 
interest  as  is  acquired  for  federal  parkway  rights  of  way  to  the  United 
States  government  or  its  appropriate  agency,  free  and  clear  of  all  claims 
for  compensation.  (Ga.  L.  1967,  p.  604,  §  6;  Ga.  L.  1969,  p.  982,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  26  Am.  Jur.  2d,  Emi-  C.J.S.  —  29A  C.J.S. ,  Eminent  Domain, 
nent  Domain,  §§  17,  88,  90,  112,  147,  173,  §§  20,  88,  100,  101,  115,  219  et  seq. 

174,  271  et  seq.,  289,  318.  27  Am.  Jur.  2d, 

Eminent  Domain,  §§  414,  415,  430,  431  et 
seq. 

32-3-37.  Use  of  property  before  final  condemnation;  enforce¬ 
ment  of  Code  section. 

(a)  When  areas  of  land  or  interests  in  land  have  been  tentatively 
designated  by  the  United  States  government  to  be  included  within 
federal  parkways  but  the  final  survey  and  plans  necessary  for  the 
construction  of  federal  parkways  as  provided  by  law  have  not  yet  been 
made,  no  person  shall  cut  or  remove  any  timber  from  such  areas  as  so 
designated  pending  the  completion  and  finalization  of  such  survey  and 
plans  after  receiving  notice  from  the  department  that  such  area  is 
under  investigation.  Any  property  owner  who  suffers  loss  or  damage  by 
reason  of  the  restraint  upon  his  right  to  use  the  timber  upon  his  land 
pending  such  investigation  and  the  finalization  of  survey  and  plans  for 
the  construction  of  federal  parkways  shall  be  entitled  to  recover 
compensation  from  the  department  for  the  temporary  appropriation  of 
his  property  and  for  any  damage  to  his  property  caused  by  such 
temporary  appropriation,  in  the  event  the  same  is  not  finally  included 
within  the  area  designated  as  a  federal  parkway. 

(b)  The  provisions  of  this  Code  section  may  be  enforced  under  the 
same  law  now  applicable  for  the  adjustment  and  payment  of  compen¬ 
sation  in  the  acquisition  of  rights  of  way  for  present  or  future  public 
road  or  other  transportation  purposes.  (Ga.  L.  1967,  p.  604,  §  9;  Ga.  L. 
1969,  p.  982,  §  1.) 
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32-3-38.  Advertisement  restrictions  near  parkways. 

(a)  No  advertisement  or  advertising  structure  shall  be  erected, 
constructed,  installed,  maintained,  or  operated  within  500  feet  of  the 
boundary  of  any  federal  parkway  rights  of  way  acquired  by  the 
department  under  this  article  except  as  follows: 

(1)  Advertisements  which  are  securely  attached  to  a  place  of 
business  or  residence  which  does  not  exceed  one  advertising  struc¬ 
ture  with  a  total  area  not  to  exceed  100  square  feet  may  be  erected  or 
maintained  or  caused  to  be  erected  or  maintained  by  the  owner  or 
lessee  of  such  place  of  business  or  residence  within  150  feet  of  such 
place  of  business  or  residence  if  and  only  if  the  advertisement  or 
advertising  structure  relates  solely  to  merchandise,  services,  or 
entertainment  sold,  produced,  manufactured,  or  furnished  at  such 
place  of  business  or  residence; 

(2)  Signs  may  be  erected  or  maintained  or  caused  to  be  erected  or 
maintained  on  any  farm  by  the  owner  or  lessee  of  such  farm  if  and 
only  if  such  signs  relate  solely  to  farm  produce,  merchandise,  ser¬ 
vices,  or  entertainment  sold,  produced,  manufactured,  or  furnished 
on  such  farm  and  when  the  signs  so  erected  or  maintained  do  not 
exceed  two  in  number  with  a  combined  total  area  not  to  exceed  150 
square  feet; 

(3)  Signs  may  be  posted  or  displayed  upon  real  property  by  the 
owner,  or  by  the  authority  of  the  owner,  stating  that  the  property 
upon  which  the  sign  is  located,  or  a  part  of  such  property,  is  for  sale 
or  rent;  and  such  signs,  when  so  posted  or  displayed,  may  state  any 
data  pertaining  to  such  property  and  its  appurtenances  and  the  name 
and  address  of  the  owner  and  the  agent  of  such  owner; 

(4)  Notice  of  any  railroad,  bridges,  ferries,  or  other  transportation 
or  transmission  company  may  be  posted  or  displayed  when  found 
necessary  in  the  discretion  of  the  commissioner; 

(5)  A  sign  containing  16  square  feet  or  less  and  bearing  an 
announcement  of  any  county,  town,  village,  or  city,  or  historic  place  or 
shrine,  which  is  situated  in  this  state,  advertising  itself  or  local 
industries,  meetings,  buildings,  or  attractions,  may  be  posted  or 
displayed,  provided  that  the  sign  is  maintained  wholly  at  public 
expense  or  at  the  expense  of  such  historic  place  or  shrine; 

(6)  Historic  markers  erected  by  duly  constituted  and  authorized 
public  authorities  may  be  posted  or  displayed;  and 

(7)  Highway  markers  and  signs  erected  or  caused  to  be  erected  by 
the  commissioner  or  other  authorities,  in  accordance  with  the  law, 
may  be  posted  or  displayed. 
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(b)  Any  person  who  violates  the  advertising  restrictions  of  this  Code 
section  or  any  lawful  regulation  promulgated  by  the  department  under 
authority  of  this  Code  section  shall  be  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  shall  be  punished  as  provided  in  Code  Section 
32-6-91.  The  department  is  authorized  to  use  the  remedies  set  forth  in 
Code  Sections  32-6-93,  32-6-94,  and  32-6-96,  in  order  to  enforce  the 
advertising  restrictions  set  forth  in  this  Code  section.  (Ga.  L.  1967,  p. 
604,  §  10;  Ga.  L.  1969,  p.  982,  §  1.) 

Cross  references.  —  Control  of  adver-  tion  of  permits  for  outdoor  advertising, 
tising,  informational,  directional,  and  Official  Compilation  of  the  Rules  and  Reg- 
other  signs  generally,  §  32-6-50  et  seq.  ulations  for  the  State  of  Georgia,  Depart- 
Administrative  rules  and  regula-  ment  of  Transportation,  Chapter  672-6  et 
tions.  —  Granting,  renewal,  and  revoca-  seq. 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  3  Am.  Jur.  2d,  Adver¬ 
tising,  §§  2,  5  et  seq.,  14  et  seq.,  26  et  seq. 
40  Am.  Jur.  2d,  Highways,  Streets,  and 
Bridges,  §  324. 

C.J.S.  —  40  C.J.S.,  Highways,  §  245. 

ALR.  —  Municipality’s  power  to  permit 
private  owner  to  construct  building  or 
structure  overhanging  or  crossing  the  air 
space  above  public  street  or  sidewalk,  76 
ALR2d  896. 


Validity  and  construction  of  provision 
prohibiting  or  regulating  advertising  sign 
overhanging  street  or  sidewalk,  80  ALR3d 
687. 

Validity  and  construction  of  statute  or 
ordinance  restricting  outdoor  rate  adver¬ 
tising  by  motels,  motor  courts,  and  the 
like,  80  ALR3d  740. 


32-3-39.  Concurrent  jurisdiction  conceded  to  United  States  gov¬ 
ernment;  taxing  power  of  state  reserved. 


The  State  of  Georgia,  by  this  article,  does  concede  concurrent  juris¬ 
diction  to  the  United  States  government  or  its  appropriate  agency  for 
rights  of  way  and  the  lands  or  interest  in  lands  conveyed  to  the  United 
States  government  for  federal  parkway  purposes  under  this  article. 
However,  the  State  of  Georgia  expressly  reserves  the  taxing  power  as 
applied  to  all  persons,  property,  or  operations  within  the  federal 
parkway  rights  of  way  except  as  applied  to  the  property  of  and  the 
operations  of  the  United  States  government  and  its  agencies.  (Ga.  L. 
1967,  p.  604,  §  8;  Ga.  L.  1969,  p.  982,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  26  Am.  Jur.  2d,  Emi-  C.J.S.  —  91  C.J.S.,  United  States,  §  9 
nent  Domain,  §§  17  et  seq.,  88,  90,  105,  et  seq. 

109.  77  Am.  Jur.  2d,  United  States,  §  33  et 
seq. 
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CHAPTER  4 


STATE,  COUNTY,  AND  MUNICIPAL  ROAD  SYSTEMS 


Article  1 

General  Provisions 

Sec. 

Sec. 

32-4-62. 

32-4-1. 

Classification  of  public  roads. 

32-4-2. 

Official  map,  list,  and  records; 
rules  and  regulations. 

32-4-3. 

Naming  state  roads,  bridges,  or 
interchanges. 

32-4-63. 

32-4-4. 

Determination  by  entity  on  as¬ 
bestos  pipe;  removal  and  dis¬ 

32-4-64. 

posal;  status  of  facility. 

32-4-65. 

Article  2 

State  Highway  System 

32-4-20.  Composition  of  state  highway 
system. 

32-4-21.  Designation  of  roads  as  part  of 

state  highway  system. 

32-4-22.  Creation  of  Developmental 
Highway  System. 

32-4-23.  Council  on  Rural  Transporta¬ 
tion  and  Economic  Develop¬ 
ment;  creation  and  member¬ 
ship;  powers,  duties,  and 
authority;  funding;  expense  al¬ 
lowances;  repeal  [Repealed]. 

32-4-24.  Alternative  tourism  routes; 
welcome  centers  authorized. 

Article  3 

County  Road  Systems 

Part  1 

General  Powers  and  Duties  of  Counties 

32-4-40.  Designation  of  roads  as  part  of 
county  road  system;  designa¬ 
tion  of  system  on  maps  and 
written  records  of  county. 
Duties. 

Powers. 


32-4-41. 

32-4-42. 


Part  2 


Exercise  by  Counties  of  Power  to 
Contract  Generally 

32-4-60.  “Contract”  defined. 

32-4-61.  Authority  of  county  to  contract; 


form  of  contracts;  approval  of 
contracts  by  resolution. 
Contracts  with  state,  state 
agencies,  adjoining  counties, 
and  incorporated  municipali¬ 
ties  of  county. 

Limitations  on  power  to  con¬ 
tract. 

Required  letting  of  contracts  by 
public  bid. 

Advertising  for  bids. 

32-4-66.  Payment  by  bidder  to  cover 
costs. 

32-4-67.  Proposal  guaranty  by  bidder. 

32-4-68.  Award  of  contract  to  lowest  re¬ 
liable  bidder;  procedure  upon 
rejection  of  bids. 

32-4-69.  Bonds  of  successful  bidder  gen¬ 
erally. 

32-4-70.  Bridge  repair  bonds. 

32-4-71.  Failure  to  take  bonds;  liability 
of  county. 

32-4-72.  Failure  of  successful  bidder  to 
sign  contract  or  furnish  bonds. 

32-4-73.  Oath  by  successful  bidder. 

32-4-74.  Applicability  of  other  laws  to 
this  part. 

Article  4 

Municipal  Street  Systems 

Part  1 

General  Powers  and  Duties  of 
Municipality 

32-4-90.  Acquisition  of  rights  of  way. 

32-4-91.  Construction  and  maintenance 
of  systems;  acquisition  of  labor; 
maximum  bridge  weight;  noti¬ 
fication  of  department  about 
new  streets  and  abandoned 
streets. 

32-4-92.  Powers. 

32-4-93.  Liability  of  municipalities  for 
defects  in  public  roads. 

32-4-94.  Standards  for  construction  of 
curb  ramps. 
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Part  2 

Exercise  by  Municipalities  of  Power 
to  Contract  Generally 


32-4-110. 

32-4-111. 


32-4-112. 


32-4-113. 


32-4-114. 


“Contract”  defined. 

Authority  of  municipality  to 
contract;  form  of  contracts;  ap¬ 
proval  of  contracts  by  resolu¬ 
tion. 

Contracts  with  state  agencies 
and  adjoining  counties. 
Limitations  on  power  to  con¬ 
tract. 

Required  letting  of  contracts  by 
public  bid. 


Sec. 

32-4-115. 

32-4-116. 


32-4-117. 

32-4-118. 


32-4-119. 

32-4-120. 


32-4-121. 

32-4-122. 

32-4-123. 


Advertising  for  bids. 

Payment  by  bidder  to  cover 
costs. 

Proposal  guaranty  by  bidder. 
Award  of  contract  to  lowest  re¬ 
liable  bidder;  procedure  upon 
rejection  of  bids. 

Bonds  of  successful  bidder. 
Failure  to  take  bonds;  liability 
of  municipality. 

Failure  of  successful  bidder  to 
sign  contract  or  furnish  bonds. 
Oath  by  successful  bidder. 
Other  laws  applicable  to  part. 


Cross  references.  —  Toll  road  and  toll  Law  reviews.  —  For  annual  survey 
bridge  licenses  issued  by  counties  and  article  on  local  government  law,  see  50 
municipalities,  §  36-60-21.  Public  works  Mercer  L.  Rev.  263  (1998). 
bidding,  §  36-91-1  et  seq.  Public  bridge 
franchise  issued  by  state,  §  44-8-10. 

RESEARCH  REFERENCES 

Am.  Jur.  Trials.  —  Actions  Against  of  Construction  Hazards,  72  Am.  Jur.  Tri- 
Road  Contractors  for  Inadequate  Warning  als  215. 

ARTICLE  1 

GENERAL  PROVISIONS 

32-4-1.  Classification  of  public  roads. 

For  purposes  of  jurisdiction  and  administration,  the  public  roads  of 
Georgia  shall  be  divided  and  classified  in  accordance  with  the  three 
types  of  classifications  provided  in  this  Code  section: 

(1)  State  highway  system.  The  state  highway  system  shall 
consist  of  those  public  roads  which  on  July  1,  1973,  are  shown  by  the 
records  of  the  department  to  be  “state-aid  roads,”  those  public  roads 
thereafter  designated  by  the  department  as  part  of  the  state  highway 
system,  and  all  of  The  Dwight  D.  Eisenhower  System  of  Interstate 
and  Defense  Highways  within  the  state; 

(2)  County  road  systems.  Each  county  road  system  shall  consist 
of  those  public  roads  within  that  county,  including  county  roads 
extending  into  any  municipality  within  the  county,  which  are  shown 
to  be  part  of  that  county  road  system  by  the  department  records  on 
July  1,  1973,  and  any  subsequent  additions  to  such  county  road 
system  made  by  the  county; 
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(3)  Municipal  street  systems.  Each  municipal  street  system 
shall  consist  of  those  public  roads  within  the  limits  of  that  munici¬ 
pality  which  are  not  in  any  other  classification  under  this  Code 
section.  (Code  1933,  §  95A-201,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  2000,  p.  136,  §  32.) 


JUDICIAL 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  §  69-301, 
which  was  subsequently  repealed  but  was 
succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

Road  may  become  public  without 
department  recording  road  in  county 
road  system.  —  Failure  of  the  Depart¬ 
ment  of  Transportation  to  record  a  partic¬ 
ular  road  as  being  a  part  of  the  county 
road  system  does  not  determine  whether 
such  road  becomes  a  public  road  by  pre¬ 
scription.  Jordan  v.  Way,  235  Ga.  496,  220 
S.E.2d  258  (1975). 


DECISIONS 

Circular  airport  roadway  not 
street.  —  Roadway  in  the  form  of  a  circle, 
situated  wholly  within  the  limits  of  a 
municipal  airport,  is  not  a  city  “street.” 
Mayor  of  Savannah  v.  Lyons,  54  Ga.  App. 
661,  189  S.E.  63  (1936)  (decided  under 
former  Code  1933,  §  69-301). 

Cited  in  Georgia  DOT  v.  Smith,  210  Ga. 
App.  741,  437  S.E. 2d  811  (1993);  City  of 
Social  Circle  v.  Sims,  228  Ga.  App.  582, 
492  S.E. 2d  240  (1997);  DOT  v.  Carr,  254 
Ga.  App.  781,  564  S.E.2d  14  (2002);  Mur¬ 
ray  v.  Ga.  DOT,  284  Ga.  App.  263,  644 
S.E. 2d  290  (2007). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Deeding  privately-owned  road  or 
driveway  to  county.  —  Merely  deeding 
privately  owned  road  or  driveway  to 
county  will  not  necessarily  turn  that  pri¬ 
vate  property  into  a  public  road.  1980  Op. 
Att’y  Gen.  No.  U80-37. 

When  county  must  maintain  roads 
annexed  into  municipalities.  —  Be¬ 
cause  the  county  must  maintain  roads  on 
the  county  road  system  and  because  pub¬ 
lic  roads  are  not  removed  from  the  system 
by  mere  annexation  into  a  municipality 
where  the  road  lies,  the  county  must  con¬ 
tinue  to  maintain  roads  on  the  county 
road  system  which  are  in  areas  annexed 


into  a  municipality  until  the  governing 
authority  of  the  county  removes  the  roads 
from  the  county  road  system  by  appropri¬ 
ate  action.  1976  Op.  Att’y  Gen.  No. 
U76-21. 

Contract  for  improvement  of 
county  road  located  in  municipality. 

—  County  may,  by  contract,  obtain  the 
cooperation  of  a  municipality  in  the 
right-of-way  acquisition  for,  and  construc¬ 
tion  and  maintenance  of,  a  county  road 
located  within  the  municipality,  but  the 
county  cannot  require  this  of  a  municipal¬ 
ity  absent  an  appropriate  contract.  1986 
Op.  Att’y  Gen.  No.  U86-27. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  High¬ 
ways,  Streets,  and  Bridges,  §  3. 

C.J.S.  —  39A  C.J.S.,  Highways,  §  1. 
ALR.  —  Responsibility  of  county  for 
injury  from  defect  in  highway,  2  ALR  721. 
Term  “highway”  in  statutory  provision 


relative  to  vehicle  traffic  as  including 
street,  54  ALR  1250. 

Jurisdiction  and  power  in  respect  of 
street  road  which  is  part  of,  or  touches 
upon,  a  state  or  federal  highway,  144  ALR 
307. 
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32-4-2.  Official  map,  list,  and  records;  rules  and  regulations. 

(a) (1)  The  department  shall  prepare  an  official  map  showing  all 
public  roads  on  the  state  highway  system.  Changes  to  the  state 
highway  system  shall  be  recorded  on  this  map  as  soon  as  is  reason¬ 
ably  possible;  and  such  map,  as  it  is  periodically  revised,  shall  be  filed 
with  the  Secretary  of  State  and  shall  be  open  for  public  inspection.  As 
often  as  reasonably  possible  but  not  less  than  once  every  five  years, 
the  department  shall  also  prepare  and  distribute  to  each  county  a 
map  showing  all  the  public  roads  on  its  county  road  system  including 
extensions  into  municipalities. 

(2)(A)  The  department  shall  prepare  an  official  list  of  all  portions 
or  features  of  the  state  highway  system,  including  without  limita¬ 
tion  public  roads,  bridges,  or  interchanges,  which  have  been  named 
by  Act  or  resolution  of  the  General  Assembly  or  by  resolution  of  the 
State  Transportation  Board.  The  department  shall  update  the  list 
to  reflect  any  additions  or  changes  as  soon  as  is  reasonably 
possible;  and  such  list,  as  periodically  revised,  shall  be  open  for 
public  inspection.  For  each  such  named  portion  or  feature  of  the 
state  highway  system,  the  list  shall  specify  without  limitation  the 
official  name;  the  state  highway  system  route  number;  the  name  of 
each  county  wherein  the  named  portion  or  feature  is  located;  a 
citation  to  the  Act  or  resolution  of  the  General  Assembly  or  the 
resolution  of  the  State  Transportation  Board  officially  naming  such 
portion  or  feature;  and  a  brief  biographical,  historical,  or  other 
relevant  description  of  the  person,  place,  event,  or  thing  commem¬ 
orated  by  such  naming. 

(B)  The  department  may  contract  with  a  state  historical  society 
to  make  such  list  available  in  electronic  format  free  of  charge  to 
Internet  users,  provided  that  any  web  page  providing  such  list 
pursuant  to  this  subparagraph  shall  be  searchable  without  limita¬ 
tion  by  county  name. 

(b)  The  department  shall  keep  written  records  of  the  mileage  on  all 
public  roads  on  the  state  highway  system  and  on  all  public  roads  on 
each  of  the  county  road  systems.  These  written  records  shall  be  revised 
as  soon  as  is  reasonably  possible  after  any  changes  to  the  above  public 
road  systems.  They  shall  indicate  whether  roads  are  paved  or  unpaved 
and  shall  contain  information  as  to  the  condition,  status,  type,  and  use 
of  all  such  public  roads  and  such  other  information  as  deemed  neces¬ 
sary  for  sound,  long-range  planning  of  public  road  construction  and 
maintenance.  These  records  shall  be  made  available  to  each  county  and 
to  the  public. 

(c)  The  department  may  provide  reasonable  rules  and  regulations  for 
keeping  accurate  and  up-to-date,  between  official  measurements,  the 
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mileage  record  called  for  in  this  Code  section.  Each  county  shall  comply 
with  such  rules  and  regulations. 

(d)  Not  more  often  than  every  four  years,  a  county  may  request  an 
official  measurement  of  its  county  road  system  under  the  rules  and 
regulations  of  the  department;  and  the  department  shall  comply  with 
such  a  request  if  properly  made.  Whenever  a  mileage  measurement  is 
to  be  made  in  any  county,  whether  in  response  to  a  request  or  in  the 
regular  course  of  measurement  for  the  records  of  the  department,  the 
county  shall  furnish  a  representative  to  accompany  the  representatives 
of  the  department  in  its  measurement.  In  case  of  disagreement  between 
the  department  representative  and  the  county  representative  as  to 
their  findings,  the  matter  shall  be  referred  to  the  commissioner,  whose 
decision  as  to  the  facts  thereof  shall  be  final  and  conclusive.  The 
distribution  of  the  county  grants  based  on  public  road  mileage  of  the 
county  road  system  shall  be  made  on  the  basis  of  the  latest  official 
mileage  record  for  each  county  as  shown  by  department  records  at  the 
end  of  the  preceding  fiscal  year. 

(e)  The  official  record  of  the  state  highway  system  shall  consist  of  an 
official  map,  as  provided  for  in  subsection  (a)  of  this  Code  section,  and 
a  written  record,  as  provided  for  in  subsection  (b)  of  this  Code  section, 
the  written  record  to  have  priority  in  case  of  conflict  between  the  two. 
Resolutions  of  the  board  designating  a  road  as  part  of  the  state  highway 
system,  as  provided  for  in  Code  Section  32-4-21,  and  certifications  of 
abandonment,  as  provided  for  in  subsection  (a)  of  Code  Section  32-7-2, 
shall  serve  as  the  official  record  until  such  changes  are  recorded  on  the 
official  map  and  in  the  written  record. 

(f)  The  official  record  of  a  county  road  system  shall  consist  of  an 
official  map,  as  provided  for  in  subsection  (a)  of  this  Code  section,  and 
a  written  record,  as  provided  for  in  subsection  (b)  of  this  Code  section, 
the  written  record  to  have  priority  in  case  of  conflict  between  the  two. 
The  minutes  of  the  county  containing  resolutions  designating  roads  as 
a  part  of  a  county  road  system,  as  provided  for  in  Code  Section  32-4-40, 
and  certifications  of  abandonment,  as  provided  for  in  subsection  (b)  of 
Code  Section  32-7-2,  shall  serve  as  the  official  record  until  such  changes 
are  recorded  on  the  official  map  and  in  the  written  record. 

(g)  For  purposes  of  this  chapter,  state  maps  and  written  records  shall 
only  be  maintained  on  public  roads  which  are  open  to  public  travel. 
(Orig.  Code  1863,  §  578;  Code  1868,  §  642;  Code  1873,  §  603;  Code 
1882,  §  603;  Ga.  L.  1890-91,  p.  134,  §  1;  Civil  Code  1895,  §  516;  Civil 
Code  1910,  §  636;  Code  1933,  §  95-108;  Code  1933,  §  95A-204,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2000,  p.  1304,  §  1;  Ga.  L.  2001,  p.  4, 
§  32;  Ga.  L.  2009,  p.  8,  §  32/SB  46;  Ga.  L.  2011,  p.  583,  §  4/HB  137.) 
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The  2011  amendment,  effective  July 
1,  2011,  deleted  “and  the  number  of  each 
five-digit  postal  ZIP  Code  area”  following 
“each  county”  in  the  third  sentence  of 


subparagraph  (a)(2)(A);  deleted  “or 
five-digit  postal  ZIP  Code”  following 
“name”  at  the  end  of  subparagraph 
(a)(2)(B);  and  added  subsection  (g). 


JUDICIAL  DECISIONS 


Width  of  road  determinations.  — 

When  the  county  has  no  road  register,  and 
the  road  at  issue  has  never  been  laid  out 
by  the  county,  registered,  or  classified,  the 
road’s  width  must  be  determined  by  the 
prescriptive  use  of  the  road.  Turner  v. 
Brown,  234  Ga.  605,  216  S.E.2d  853 
(1975). 

Removal  of  road  from  official  map. 

—  After  the  Department  of  Transporta¬ 


tion  removed  a  road  from  the  official  map 
for  the  state  highway  system  and  placed 
the  road  on  the  official  map  for  the  county 
road  system  and  the  county  adopted  a 
resolution  accepting  the  road,  the  evi¬ 
dence  established  that  the  department 
had  no  obligation  to  maintain  the  road. 
Georgia  DOT  v.  Smith,  210  Ga.  App.  741, 
437  S.E.2d  811  (1993). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


When  county  must  maintain  roads 
annexed  into  municipalities.  —  Be¬ 
cause  the  county  must  maintain  roads  on 
the  county  road  system  and  because  pub¬ 
lic  roads  are  not  removed  from  the  system 
by  mere  annexation  into  a  municipality 
where  the  road  lies,  the  county  must  con¬ 


tinue  to  maintain  roads  on  the  county 
road  system  which  are  in  areas  annexed 
into  a  municipality  until  the  governing 
authority  of  the  county  removes  the  roads 
from  the  county  road  system  by  appropri¬ 
ate  action.  1976  Op.  Att’y  Gen.  No. 
U76-21. 


32-4-3.  Naming  state  roads,  bridges,  or  interchanges. 


No  state  agency  shall  name  or  rename  any  state  road,  bridge, 
interchange,  or  any  part  of  a  road  in  honor  of,  or  with  the  name  of,  any 
person  unless  such  action  is  approved  by  a  joint  resolution  or  Act  of  the 
General  Assembly  which  is  approved  by  the  Governor  or  becomes  law 
without  such  approval.  This  Code  section  shall  not  apply  to  a  political 
subdivision  of  the  state  naming  any  road  which  is  under  the  jurisdiction 
of  such  political  subdivision.  (Code  1981,  §  32-4-3,  enacted  by  Ga.  L. 
2002,  p.  415,  §  32.) 


Cross  references.  —  Specific  powers 
of  General  Assembly,  Ga.  Const.  1983,  Art. 
Ill,  Sec.  VI,  Para.  II. 

Editor’s  notes.  —  The  provisions  of 
this  Code  section  were  previously  enacted 
in  substantially  similar  form  by  Ga.  L. 
2001,  p.  1215,  §  2. 

Ga.  L.  2006,  p.  72,  §  32A/SB  465,  not 


codified  by  the  General  Assembly,  pro¬ 
vided  for  the  repeal  of  Ga.  L.  2001,  p. 
1215,  §  2,  which  section  has  been  codified 
as  and  superceded  by  Code  Section  32-4-3, 
relating  to  naming  state  roads,  bridges,  or 
interchanges,  and  which  Code  section 
shall  remain  effective. 
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32-4-4.  Determination  by  entity  on  asbestos  pipe;  removal  and 
disposal;  status  of  facility. 


(a)  As  used  in  this  Code  section,  the  term  “entity”  means  a  county,  a 
municipality,  a  consolidated  government,  or  a  local  authority. 

(b)  Whenever  existing  utility  facilities  owned  and  operated  by  an 
entity  contain  asbestos  pipe  and  such  facility  exists  in  the  public  rights 
of  way  of  any  highway,  road,  or  street  authorized  pursuant  to  this  title, 
and  the  entity  determines  that  such  facility  should  no  longer  be 
utilized,  the  entity  that  owns  and  operates  the  utility  facility  shall  file 
a  notice  of  abandonment  with  the  department  if  the  facility  is  located 
upon  the  public  rights  of  way  under  the  authority  of  the  department. 
Upon  abandonment,  the  entity  shall  have  the  discretion  to: 

(1)  Remove  and  dispose  of  the  asbestos  pipe  in  accordance  with 
federal  laws  and  regulations; 

(2)  Leave  the  asbestos  pipe  in  place  and  fill  it  with  grout  or  other 
similar  substance  designed  to  harden  within  the  pipe;  or 

(3)  Allow  the  pipe  to  remain  undisturbed  in  the  ground  and  take  no 
further  action. 


(c)  At  the  request  of  the  department  or  entity,  any  asbestos  pipe  left 
in  the  right  of  way  as  authorized  by  subsection  (b)  of  this  Code  section 
shall  be  marked  so  as  to  be  locatable. 

(d)  The  entity  shall  not  relinquish  the  ownership  of  said  facility  as 
stated  in  subsection  (h)  of  Code  Section  25-9-7  and  Code  Section 
32-6-174.  The  facility  shall  be  deemed  abandoned  and  out  of  service. 
(Code  1981,  §  32-4-4,  enacted  by  Ga.  L.  2009,  p.  302,  §  1/HB  101;  Ga. 
L.  2011,  p.  583,  §  5/HB  137.) 


The  2011  amendment,  effective  July 
1,  2011,  in  subsection  (b),  in  the  first 
sentence,  substituted  “such  facility”  for 
“such  pipe”  in  two  places,  substituted 
“public  rights  of  way  of  any  highway,  road, 
or  street”  for  “rights  of  way  of  any  road, 
bridge,  or  other  transportation  project”, 
added  “file  a  notice  of  abandonment  with 
the  department  if  the  facility  is  located 
upon  the  public  rights  of  way  under  the 
authority  of  the  department”  at  the  end, 


and  added  “Upon  abandonment,  the  en¬ 
tity  shall”  at  the  beginning  of  the  second 
sentence;  and  substituted  the  present  pro¬ 
visions  of  subsection  (d)  for  the  former 
provisions,  which  read:  “Any  costs,  claims, 
or  other  liability  associated  with  the  enti¬ 
ty’s  decision  pursuant  to  subsection  (b)  of 
this  Code  section  shall  be  borne  by  the 
entity  and  may  be  subject  to  offset  by  the 
department.” 


1032 


T.32,  C.4,  A.2  STATE,  COUNTY,  AND  MUNICIPAL  ROAD  SYSTEMS  32-4-21 

ARTICLE  2 

STATE  HIGHWAY  SYSTEM 


32-4-20.  Composition  of  state  highway  system. 


The  state  highway  system  shall  consist  of  an  integrated  network  of 
arterials  and  of  other  public  roads  or  bypasses  serving  as  the  major 
collectors  therefor.  No  public  road  shall  be  designated  as  a  part  of  the 
state  highway  system  unless  it  meets  at  least  one  of  the  following 
requirements: 

(1)  Serves  trips  of  substantial  length  and  duration  indicative  of 
regional,  state-wide,  or  interstate  importance; 

(2)  Connects  adjoining  county  seats; 

(3)  Connects  urban  or  regional  areas  with  outlying  areas,  both 
intrastate  and  interstate; 

(4)  Serves  as  part  of  the  principal  collector  network  for  the 
state-wide  and  interstate  arterial  public  road  system;  or 

(5)  Serves  as  part  of  a  programmed  road  improvement  project  plan 
in  which  the  department  will  utilize  state  or  federal  funds  for  the 
acquisition  of  rights  of  way.  (Code  1933,  §  95A-202,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  2012,  p.  1343,  §  5/HB  817.) 

The  2012  amendment,  effective  July  Cross  references.  —  Giving  of  notice 
1,  2012,  deleted  “or”  at  the  end  of  para-  of  intention  to  condemn  road  constituting 
graph  (3);  substituted  “road  system;  or”  part  of  state  highway  system  for  purpose 
for  “roads”  at  the  end  of  paragraph  (4);  of  constructing  electric  power  plant, 
and  added  paragraph  (5).  §  22-3-42. 


JUDICIAL  DECISIONS 


Road  not  part  of  state  highway  sys¬ 
tem.  —  Trial  court  did  not  err  in  granting 
the  Georgia  Department  of  Transporta¬ 
tion  (DOT)  summary  judgment  in  a  driv¬ 
er’s  action  alleging  that  the  department 
negligently  maintained  a  dirt  road  be¬ 
cause  the  road  was  not  a  part  of  the  state 
highway  system  since  the  road  did  not 
meet  any  of  the  four  requirements  of 
O.C.G.A.  §  32-4-20,  and  the  DOT  had  no 


duty  to  maintain  the  road;  the  dirt  road 
was  a  dead-end  loop  that  led  back  to  a 
county  road  and  was  part  of  a  right-of-way 
that  was  fenced  off  from  the  travel  lanes  of 
an  interstate,  and  at  some  point  before  the 
incident,  access  to  the  road  had  been  re¬ 
stricted  by  a  gate.  Barrett  v.  Ga.  DOT,  304 
Ga.  App.  667,  697  S.E.2d  217,  cert,  denied, 
No.  S10C1813,  2010  Ga.  LEXIS  918  (Ga. 
2010). 


32-4-21.  Designation  of  roads  as  part  of  state  highway  system. 


Whenever  the  board,  or  the  commissioner  when  the  board  is  not  in 
session,  deems  it  necessary  and  in  the  public  interest  to  have  a  new  or 
existing  public  road  designated  as  part  of  the  state  highway  system, 
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whether  as  additional  mileage  or  as  part  of  a  substitution  or  relocation, 
the  board,  by  resolution,  or  the  commissioner,  by  written  notice  to  the 
board,  may  designate  such  road  to  be  a  part  of  the  state  highway 
system.  If  the  road  proposed  to  be  designated  is  a  part  of  either  a  county 
road  system  or  a  municipal  street  system,  the  department  shall  give 
written  notice  to  the  county  or  municipality  of  the  effective  date  that 
such  road  shall  become  part  of  the  state  highway  system.  Any  change  on 
the  state  highway  system  by  designation  shall  be  recorded  on  the 
official  map  and  in  the  written  records  of  the  state  highway  system,  as 
provided  for  in  subsections  (a)  and  (b)  of  Code  Section  32-4-2.  (Laws 
1818,  Cobb’s  1851  Digest,  p.  947;  Code  1863,  §§  579,  580;  Code  1868, 
§§  643,  644;  Code  1873,  §§  604,  605;  Code  1882,  §§  604,  605;  Civil 
Code  1895,  §§  520,  521;  Civil  Code  1910,  §§  640,  641;  Code  1933, 
§§  95-201,  95-202;  Code  1933,  §  95A-202,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1.) 


JUDICIAL  DECISIONS 


Removal  of  road  from  official  map. 

—  After  the  Department  of  Transporta¬ 
tion  removed  a  road  from  the  official  map 
for  the  state  highway  system  and  placed 
the  road  on  the  official  map  for  the  county 
road  system  and  the  county  adopted  a 
resolution  accepting  the  road,  the  evi¬ 
dence  established  that  the  department 
had  no  obligation  to  maintain  the  road. 
Georgia  DOT  v.  Smith,  210  Ga.  App.  741, 
437  S.E.2d  811  (1993). 


Liability  for  maintenance  of  road 
when  written  notice  not  given.  — 

Georgia  Department  of  Transportation 
was  responsible  for  maintaining  a  bypass 
on  a  road  because  the  department  had 
taken  over  maintenance  of  the  road  even 
though  the  department  had  not  yet  given 
the  statutory  written  notice  of  the  road 
becoming  a  part  of  the  state  highway 
system.  DOT  v.  Carr,  254  Ga.  App.  781, 
564  S.E.2d  14  (2002). 


32-4-22.  Creation  of  Developmental  Highway  System. 


(a)  There  is  created  as  a  part  of  the  state  highway  system  a  system 
of  public  roads  to  be  known  as  the  Developmental  Highway  System 
which  shall  consist  of  the  following  road  corridors  (not  in  order  of 
priority): 

(1)  Appalachian; 

(2)  The  South  Georgia  Parkway; 

(3)  U.S.  27; 

(4)  U.S.  82; 

(5)  Golden  Isles; 

(6)  Savannah  River; 

(7)  U.S.  441; 

(8)  Fall  Line; 
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(9)  U.S.  319; 

(10)  U.S.  19; 

(11)  U.S.  84; 

(12)  U.S.  1/SR  17; 

(13)  SR  72; 

(14)  Northern  Arc  further  identified  as  the  North  Georgia  Connec¬ 
tor  between  the  U.S.  Highway  411  and  U.S.  Highway  41  interchange 
in  Bartow  County  to  State  Highway  316  in  Gwinnett  County; 

(15)  East-west  Highway  from  1-59  North  to  1-85  North; 

(16)  Truck  access  routes,  including  without  limitation: 

(A)  SR  133  from  Albany  to  Valdosta; 

(B)  SR  40  from  Folkston  to  St.  Marys;  and 

(C)  SR  125  from  Fitzgerald  to  1-75; 

(17)  SR  32; 

(18)  Power  Alley,  U.S.  280  from  Columbus  to  Savannah; 

(19)  SR  125  from  its  intersection  with  SR  107  in  Ben  Hill  County 
(Fitzgerald  Bypass)  to  its  intersection  with  SR  32  in  Irwin  County; 
and 

(20)  SR  15  from  its  intersection  with  US  441/SR  24  at  Watkinsville 
to  its  intersection  with  US  1  in  Toombs  County. 

Without  limiting  the  foregoing,  said  system  is  further  identified  as 
including  those  roads  and  corridors  referred  to  as  “the  Governor’s  Road 
Improvement  Program”  in  that  resolution  adopted  by  the  State  Trans¬ 
portation  Board  dated  November  17,  1988. 

(b)  The  location  and  mileage  of  the  Developmental  Highway  System 
shall  be  as  generally  described  in  subsection  (a)  of  this  Code  section, 
with  the  power  of  the  State  Transportation  Board  to  make  such 
variances  therein  as  shall  be  dictated  by  sound  engineering  and 
construction  practices. 

(c)  The  Developmental  Highway  System  shall  be  under  the  control 
and  supervision  of  the  board,  subject  to  the  provisions  of  this  Code 
section  or  any  other  Act  of  the  General  Assembly;  provided,  however, 
that  the  State  Road  and  Tollway  Authority  is  authorized  to  construct  all 
or  any  part  of  such  system  and  to  enter  into  agreements  with  the 
department,  pursuant  to  Code  Section  32-2-61,  for  such  purpose.  Any 
project  the  cost  of  which  is  paid  from  the  proceeds  of  garvee  bonds  as 
defined  in  Code  Section  32-10-90.1  shall  be,  pursuant  to  a  contract  or 
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agreement  between  the  authority  and  the  department,  planned,  de¬ 
signed,  and  constructed  by  the  Department  of  Transportation  or  a 
contractor  contracting  with  the  Department  of  Transportation.  (Code 
1981,  §  32-4-22,  enacted  by  Ga.  L.  1989,  p.  221,  §  1;  Ga.  L.  1994,  p.  701, 
§  1;  Ga.  L.  2001,  p.  1215,  §  1;  Ga.  L.  2001,  p.  1251,  §  1-3;  Ga.  L.  2005, 
p.  320,  §  1/SB  107.) 

Code  Commission  notes.  —  Pursuant  Law  reviews.  —  For  note  on  1989 
to  Code  Section  28-9-5,  in  2009,  a  punctu-  enactment  of  this  Code  section,  see  6  Ga. 
ation  change  was  made  at  the  beginning  St.  U.L.  Rev.  257  (1989). 
of  paragraph  (a)(2). 

32-4-23.  Council  on  Rural  Transportation  and  Economic  Devel¬ 
opment;  creation  and  membership;  powers,  duties,  and 
authority;  funding;  expense  allowances;  repeal. 

Reserved.  Repealed  by  Ga.  L.  1997,  p.  976,  §  1,  effective  March  31, 
2000. 

Code  Commission  notes.  —  Pursuant  Editor’s  notes.  —  This  Code  section 
to  Code  Section  28-9-5,  in  2007,  this  Code  was  based  on  Code  1981,  §  32-4-23,  en- 
section  number  was  designated  as  re-  acted  by  Ga.  L.  1996,  p.  1512,  §  1;  Ga.  L. 
served.  1997,  p.  976,  §  1. 

32-4-24.  Alternative  tourism  routes;  welcome  centers  autho¬ 
rized. 

(a)  The  board  shall  designate  as  alternative  tourism  routes  roads 
that  are  a  part  of  the  state  highway  system  that  traverse  the  state  and 
pass  through  or  in  close  proximity  to  historic  sites  or  tourist  attractions 
in  the  state.  Interstate  highways  that  traverse  the  state  shall  not  be 
eligible  for  designation  as  an  alternative  tourism  route.  The  initial 
alternative  tourism  routes  shall  be  U.S.  Highway  27  and  U.S.  Highway 
441. 

(b)  The  board  shall  consult  with  the  Department  of  Economic  Devel¬ 
opment,  county  governing  authorities,  and  historical  sites  and  tourist 
attractions  located  in  this  state  in  the  selection  of  additional  alternative 
tourism  routes.  The  Department  of  Economic  Development  shall  pro¬ 
mote  such  routes  and  sites  and  attractions  along  such  routes  to  the 
motoring  public. 

(c)  Subject  to  the  appropriation  process,  the  department  may  within 
five  years  of  the  designation  of  an  alternative  tourism  route  construct 
within  20  miles  of  the  state  line  on  each  end  of  such  route  a  welcome 
center.  Subject  to  the  appropriation  process,  if  the  department  decides 
to  construct  such  a  center,  it  shall  negotiate  and  contract  with  the  local 
governing  authorities  where  the  welcome  center  is  located  for  the 
maintenance  and  operation  of  such  center.  (Code  1981,  §  32-4-24, 
enacted  by  Ga.  L.  2007,  p.  291,  §  1/SB  282.) 
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ARTICLE  3 

COUNTY  ROAD  SYSTEMS 

Cross  references.  —  Application  for  Grants  to  counties  for  road  construction 
and  issuance  of  writ  of  mandamus  against  and  maintenance,  as  such  grants  relate  to 
county  board  of  commissioners  or  probate  relief  of  ad  valorem  taxation  on  tangible 
judge  to  compel  building,  repair,  and  property  in  county,  §  36-17-20  et  seq. 
maintenance  of  county  roads,  §  9-6-21. 

Part  1 

General  Powers  and  Duties  of  Counties 

32-4-40.  Designation  of  roads  as  part  of  county  road  system; 

designation  of  system  on  maps  and  written  records  of 
county. 

Each  county  shall,  by  resolution,  designate  roads  to  be  a  part  of  its 
county  road  system;  and  such  resolutions  shall  be  recorded  in  the 
minutes  of  the  county  All  such  roads  shall  be  laid  out  on  the  shortest 
and  best  route  to  their  intended  destination  and  with  as  little  injury  to 
private  property  as  possible.  When  a  road  has  been  designated  as  a  part 
of  a  county  road  system,  this  change  shall  be  recorded  on  the  official 
map  of  the  county  road  system,  as  provided  for  in  subsection  (a)  of  Code 
Section  32-4-2,  and  in  the  written  record  of  the  county  road  system,  as 
provided  for  in  subsection  (b)  of  Code  Section  32-4-2.  (Laws  1818,  Cobb’s 
1851  Digest,  p.  951;  Code  1863,  §  584;  Code  1868,  §  648;  Code  1873, 
§  609;  Code  1882,  §  609;  Civil  Code  1895,  §  529;  Civil  Code  1910, 
§  645;  Code  1933,  §  95-205;  Code  1933,  §  95A-203,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1.) 


JUDICIAL  DECISIONS 


Acceptance  of  transfer  of  state 
road.  —  After  the  Department  of  Trans¬ 
portation  removed  a  road  from  the  official 
map  for  the  state  highway  system  and 
placed  the  road  on  the  official  map  for  the 
county  road  system  and  the  county  ad¬ 


opted  a  resolution  accepting  the  road,  the 
evidence  established  that  the  department 
had  no  obligation  to  maintain  the  road. 
Georgia  DOT  v.  Smith,  210  Ga.  App.  741, 
437  S.E.2d  811  (1993). 


32-4-41.  Duties. 

The  duties  of  a  county  with  respect  to  its  county  road  system,  unless 
otherwise  expressly  limited  by  law,  shall  include  but  not  be  limited  to 
the  following: 

(1)  A  county  shall  plan,  designate,  improve,  manage,  control, 
construct,  and  maintain  an  adequate  county  road  system  and  shall 
have  control  of  and  responsibility  for  all  construction,  maintenance, 
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or  other  work  related  to  the  county  road  system.  Such  work  may  be 
accomplished  through  the  use  of  county  forces,  including  inmate 
labor,  by  contract  as  authorized  in  paragraph  (5)  of  Code  Section 
32-4-42,  or  otherwise  as  permitted  by  law.  Nothing  in  this  paragraph 
shall  be  construed  to  prevent  a  county  from  entering  into  a  contract 
providing  for  a  municipality  to  maintain  an  extension  of  the  county 
road  system  within  the  municipal  limits; 

(2)  A  county  shall  control,  administer,  and  account  for  funds 
received  for  the  county  road  system  and  activities  incident  thereto 
from  any  source  whatsoever,  whether  federal,  state,  county,  munici¬ 
pal,  or  any  other;  and  it  shall  expend  such  funds  for  and  on  behalf  of 
the  county  in  connection  with  the  county  road  system  and  for  any 
purpose  in  connection  therewith  which  may  be  authorized  in  this  title 

or  by  any  other  law; 

(3)  A  county  shall  inspect  and  determine  the  maximum  load, 
weight,  and  other  vehicular  dimensions  which  can  be  safely  trans¬ 
ported  over  each  bridge  on  the  county  road  system  and  shall  post  on 
each  bridge  and  on  each  approach  thereto  on  the  county  road  a  sign 
containing  a  legible  notice  showing  such  maximum  safe  limits,  each 
such  sign  to  conform  to  the  department  regulations  promulgated 
under  authority  of  Code  Section  32-6-50.  However,  the  department  is 
authorized  to  give  technical  assistance  to  counties,  when  so  re¬ 
quested,  in  carrying  out  this  paragraph.  It  shall  be  unlawful  for  any 
person  to  haul,  drive,  or  bring  on  any  bridge  any  vehicle,  load,  or 
weight  which  in  any  manner  exceeds  the  maximum  limits  so  ascer¬ 
tained  and  posted  on  such  bridge;  and  any  person  hauling,  driving,  or 
otherwise  bringing  on  such  bridge  any  load  or  weight  exceeding  the 
maximum  limits  so  ascertained  and  posted  shall  do  so  at  his  own  risk; 
and  the  county  shall  not  be  liable  for  any  damages  to  persons  or 
property  that  may  result  therefrom; 

(4)  A  county  shall  keep  on  file  in  the  office  of  the  county  clerk, 
available  for  public  inspection,  the  map  of  the  county  road  system 
prepared  by  the  department  as  provided  for  in  subsection  (a)  of  Code 
Section  32-4-2.  In  addition  to  keeping  on  file  a  map  of  the  county  road 
system,  the  county  shall  notify  the  department  within  three  months 
after  a  county  road  is  added  to  the  local  road  or  street  system  and 
shall  further  notify  the  department  within  three  months  after  a  local 
road  or  street  has  been  abandoned.  This  notification  shall  be  accom¬ 
panied  by  an  appropriate  digital  file,  map,  or  plat  depicting  the 
location  of  the  new  or  abandoned  road; 

(5)  A  county  shall  procure  the  necessary  rights  of  way  for  public 
roads  of  the  state  highway  system  within  the  county  in  compliance 
with  subsection  (e)  of  Code  Section  32-3-3  and  Code  Section  32-5-25; 
and 
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(6)  In  acquiring  property  for  rights  of  way  for  federal-aid  highway 
projects  on  its  county  road  system,  the  county  shall  comply  with  the 
requirements  of  the  applicable  provisions  of  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition  Policy  Act  of  1970,  as 
amended  by  the  Uniform  Relocation  Act  Amendments  of  1987,  Title 
IV  of  Public  Law  100-17,  and  in  general  shall  be  guided  by  the  policies 
applicable  to  the  department  as  set  forth  in  Code  Section  32-8-1. 
(Code  1933,  §  95A-401,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L. 
1980,  p.  775,  §  5;  Ga.  L.  1981,  p.  953,  §  1;  Ga.  L.  1988,  p.  1737,  §  1; 
Ga.  L.  1998,  p.  1206,  §  1;  Ga.  L.  2011,  p.  583,  §  6/HB  137.) 


The  2011  amendment,  effective  July 
1,  2011,  substituted  “an  appropriate  digi¬ 
tal  file,  map,  or  plat”  for  “a  map  or  plat”  in 
the  last  sentence  of  paragraph  (4). 

Cross  references.  —  Weight  of  vehicle 
and  load,  §  32-6-26.  Designated  local 
truck  route  signs,  §  32-6-50. 


U.S.  Code.  —  The  Uniform  Relocation 
System  and  Real  Property  Acquisition 
Policy  Act  of  1970,  referred  to  in  this  Code 
section,  is  codified  as  42  U.S.C.  ch.  61. 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  Ch.  95-9 
and  §  95-1721,  and  former  Ga.  L.  1955,  p. 
124,  as  amended,  which  were  subse¬ 
quently  repealed  but  were  succeeded  by 
provisions  in  this  Code  section,  are  in¬ 
cluded  in  the  annotations  for  this  Code 
section. 

Constitutional  to  require  county 
authorities  to  maintain  roads.  —  Re¬ 
quiring  county  authorities  to  maintain 
roads  did  not  violate  state  constitutional 
provisions  dealing  with  the  creation  of 
debts  since  counties  are  granted  authority 
to  build  and  maintain  roads  and  to  levy 
taxes  for  such  purposes.  State  v.  Georgia 
Rural  Rds.  Auth.,  211  Ga.  808,  89  S.E.2d 
204  (1955)  (decided  under  former  Ga.  L. 
1955,  p.  124,  as  amended). 

Constitutional  to  require  county  to 
build  and  maintain  bridges.  —  It  is  the 
duty  of  county  authorities  to  construct 
and  maintain  bridges  across  streams  in  a 
workmanlike  and  proper  manner  so  that 
any  person  may  use  the  bridges  in  safety 
in  ordinary  travel.  DeKalb  County  v. 
Brewer,  107  Ga.  App.  231,  129  S.E.2d  540 
(1963),  later  appeal,  111  Ga.  App.  269,  141 
S.E.2d  234  (1965)  (decided  under  former 
Code  1933,  Ch.  95-9). 

No  liability  for  defective  bridges.  — 
There  is  no  language  in  O.C.G.A. 


§  32-4-41  specific  enough  to  waive  sover¬ 
eign  immunity  and  make  a  county  liable 
for  the  county’s  defective  bridges. 
Kordares  v.  Gwinnett  County,  220  Ga. 
App.  848,  470  S.E.2d  479  (1996). 

Duty  to  install  signs.  —  In  a  personal 
injury  action,  contractor  had  no  duty  to 
protect  the  plaintiff  from  dangerous  or 
defective  conditions  caused  by  others;  the 
county,  not  the  contractor,  had  the  obliga¬ 
tion  to  install  the  signs  which  the  plaintiff 
claimed  were  necessary.  Purvis  v.  Virgil 
Barber  Contractor,  205  Ga.  App.  13,  421 
S.E.2d  303  (1992). 

When  an  injured  party  sued  the  Georgia 
Department  of  Transportation  (DOT)  for 
injuries  received  in  a  single-car  accident 
on  a  county  road,  the  party  could  not 
maintain  a  negligent  maintenance  claim 
against  DOT  because  the  road  on  which 
the  accident  occurred  was  not  part  of  the 
state  highway  system,  nor  did  the  road 
lead  to  a  state  park;  thus,  under  O.C.G.A. 
§  32-4-41(1),  the  county  was  obligated  to 
maintain  the  road  and,  under  O.C.G.A. 
§  32-2-6 1(e),  DOT’s  contract  with  the 
county  to  improve  the  road  did  not  relieve 
the  county  of  this  responsibility.  Ogles  v. 
E.A.  Mann  &  Co.,  277  Ga.  App.  22,  625 
S.E.2d  425  (2005). 

Constitutional  to  require  county  to 
secure  rights  of  way.  —  In  the  construc- 
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tion  of  state-aid  roads  by  the  State  High¬ 
way  Board  (now  Transportation  Board),  it 
is  the  duty  of  the  county  authorities  hav¬ 
ing  control  of  county  roads  to  assist  in 
procuring  the  necessary  rights  of  way 
Martin  v.  Fulton  County,  213  Ga.  761,  101 
S.E.2d  716  (1958)  (decided  under  former 
Code  1933,  §  95-1721). 

Extent  of  right-of-way.  —  County 
could  only  acquire  by  prescription  a 
right-of-way  over  that  which  was  actually 
used  as  a  roadway,  and  the  standard  30 
foot  width  on  which  the  county  relied  was 
applicable  only  to  roads  which  were  for¬ 
mally  acquired  by  the  county.  Clack  v. 
Henry  County,  261  Ga.  623,  409  S.E.2d 
647  (1991). 

Only  the  right-of-way  actually  acquired 
could  be  included  in  the  roadway.  Clack  v. 
Henry  County,  261  Ga.  623,  409  S.E.2d 
647  (1991). 

Authority  to  develop  asphalt  facili¬ 
ties.  —  Given  the  general  and  broad  pow¬ 
ers  of  counties  authorized  by  Ga.  Const. 
1976,  Art.  IX,  Sec.  V,  Para.  II  (see  now  Ga. 
Const.  1983,  Art.  IX,  Sec.  IV)  and  this 
section  to  levy  taxes  and  expend  funds  for 
the  construction  and  maintenance  of 
roads,  it  is  reasonable  to  imply  that  the 
authority  can  develop  facilities  for  the 
production  of  asphalt  for  use  in  the  county 


road  system.  Ledbetter  Bros.  v.  Floyd 
County,  237  Ga.  22,  226  S.E.2d  730  (1976) 
(see  O.C.G.A.  §  32-4-41). 

Historical  use  as  public  road.  — 
County’s  right  to  the  roadway  depends  on 
the  historical  use  of  the  roadway  as  a 
public  road,  not  on  any  express  grant  of 
the  property  to  the  county  or  on  any 
express  dedication  of  the  property  for  use 
as  a  roadway.  Clack  v.  Henry  County,  261 
Ga.  623,  409  S.E.2d  647  (1991). 

Assumption  of  duty.  —  After  the  trial 
court  correctly  interpreted  contract  provi¬ 
sions  as  only  requiring  the  defendant  to 
install  traffic  control  devices,  or  to  take 
preventative  or  corrective  action  when 
traffic  related  problems  were  caused  from 
preexisting  hazards  or  by  the  defendant’s 
construction  activities,  the  defendant  did 
not  undertake  to  perform  the  duties  under 
paragraph  (1)  of  O.C.G.A.  §§  32-4-41  and 
32-6-50(c).  Adams  v.  APAC-Georgia,  Inc., 
236  Ga.  App.  215,  511  S.E.2d  581  (1999). 

Cited  in  Department  of  Transp.  v.  Doss, 
238  Ga.  480,  233  S.E.2d  144  (1977); 
Peluso  v.  Central  of  Ga.  R.R.,  165  Ga.  App. 
215,  299  S.E.2d  51  (1983);  Hendrix  v. 
Department  of  Transp.,  188  Ga.  App.  429, 
373  S.E.2d  264  (1988);  Evans  Timber  Co. 
v.  Central  of  Ga.  R.R.,  239  Ga.  App.  262, 
519  S.E.2d  706  (1999). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §§  95-101, 
95-102,  and  95-801,  which  were  subse¬ 
quently  repealed  but  were  succeeded  by 
provisions  in  this  Code  section,  are  in¬ 
cluded  in  the  annotations  for  this  Code 
section. 

Board  of  education  may  not  main¬ 
tain  roads.  —  Board  of  education  may 
not  use  the  board’s  funds  for  laying  out, 
altering,  maintaining,  and  improving  a 
public,  county-maintained  road  even 
though  school  transportation  would  be  fa¬ 
cilitated  thereby;  it  is  the  sole  duty  and 
responsibility  of  the  local  officials  in 
charge  of  county  matters  to  lay  out,  alter, 
maintain,  and  improve  the  road  in  the 
manner  the  officials  deem  best  suited  to 
the  needs  of  the  county.  1962  Op.  Att’y 
Gen.  p.  189  (rendered  under  former  Code 
1933,  §§  95-101,  95-102,  and  95-801). 


When  county  must  maintain  roads 
annexed  into  municipalities.  —  Be¬ 
cause  the  county  must  maintain  roads  on 
the  county  road  system  and  because  pub¬ 
lic  roads  are  not  removed  from  the  system 
by  mere  annexation  into  a  municipality 
where  the  road  lies,  the  county  must  con¬ 
tinue  to  maintain  roads  on  the  county 
road  system  which  are  in  areas  annexed 
into  a  municipality  until  the  governing 
authority  of  the  county  removes  the  roads 
from  the  county  road  system  by  appropri¬ 
ate  action.  1976  Op.  Att’y  Gen.  No. 
U76-21. 

Contract  for  improvement  of 
county  road  located  in  municipality. 

—  County  may,  by  contract,  obtain  the 
cooperation  of  a  municipality  in  the 
right-of-way  acquisition  for,  and  construc¬ 
tion  and  maintenance  of,  a  county  road 
located  within  the  municipality,  but  the 
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county  cannot  require  this  of  a  municipal¬ 
ity  absent  an  appropriate  contract.  1986 
Op.  Att’y  Gen.  No.  U86-27. 


RESEARCH  REFERENCES 


ALR.  —  Responsibility  of  county  for 
injury  from  defect  in  highway,  2  ALR  721. 

Constitutionality  of  statutory  provi¬ 
sions  as  to  political  corporations  or  divi¬ 
sions  which  shall  bear  cost  of  establishing 
or  maintaining  highways,  2  ALR  746;  123 
ALR  1462. 

Right  of  way  at  street  or  highway  inter¬ 
sections,  37  ALR  493;  47  ALR  595. 

Duty  as  regards  barriers  for  protection 
of  automobile  travel,  86  ALR  1389;  173 
ALR  626. 

32-4-42.  Powers. 


Personal  liability  of  highway  officers  for 
damage  to  or  trespass  upon  land  in  con¬ 
nection  with  construction  or  maintenance 
of  highway,  90  ALR  1481. 

Governmental  tort  liability  as  to  high¬ 
way  median  barriers,  58  ALR4th  559. 

Liability  of  private  landowner  for  vege¬ 
tation  obscuring  view  at  highway  or  street 
intersection,  69  ALR4th  1092. 


The  powers  of  a  county  with  respect  to  its  county  road  system,  unless 
otherwise  expressly  limited  by  law,  shall  include  but  not  be  limited  to 
the  following: 

(1)  A  county  shall  have  the  authority  to  negotiate,  let,  and  enter 
into  contracts  with  any  person  or  any  agency,  county,  or  municipality 
of  the  state  for  the  construction,  maintenance,  administration,  or 
operation  of  any  public  road  or  activities  incident  thereto  in  such 
manner  and  subject  to  such  express  limitations  as  may  be  provided 
by  Part  2  of  this  article  or  any  other  provision  of  law.  A  county  shall 
also  have  the  authority  to  perform  such  road  work  with  its  own  forces 
or  with  a  combination  of  its  own  forces  and  the  work  of  a  contractor, 
notwithstanding  any  contrary  provisions  of  Chapter  91  of  Title  36; 

(2)  A  county  shall  have  the  authority  to  accept  and  use  federal  and 
state  funds  and  to  do  all  things  necessary,  proper,  or  expedient  to 
achieve  compliance  with  the  provisions  and  requirements  of  all 
applicable  federal-aid  or  state-aid  acts  and  programs  in  connection 
with  the  county’s  public  roads.  Nothing  in  this  title  is  intended  to 
conflict  with  any  federal  law  and,  in  case  of  such  conflict,  such  portion 
as  may  be  in  conflict  with  such  federal  law  is  declared  of  no  effect  to 
the  extent  of  the  conflict; 

(3) (A)  A  county  shall  have  the  authority  to  acquire  and  dispose  of 
real  property  or  any  interest  therein  for  public  road  purposes,  as 
provided  in  Article  1  of  Chapter  3  of  this  title  and  in  Chapter  7  of 
this  title.  In  any  action  to  condemn  property  or  interests  therein  for 
such  purposes,  notice  thereof  shall  be  signed  by  the  condemning 
county;  and  such  notice  shall  be  deemed  to  be  the  official  action  of 
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the  county  in  regard  to  the  commencement  of  such  condemnation 
proceedings.  For  good  cause  shown  a  county,  at  any  time  after 
commencement  of  condemnation  proceedings  and  prior  to  final 
judgment  therein,  may  dismiss  its  condemnation  action,  provided 
that  (i)  the  condemnation  proceedings  have  not  been  instituted 
under  Article  1  of  Chapter  3  of  this  title,  and  (ii)  the  condemnor  has 
first  paid  to  the  condemnee  all  expenses  and  damages  accrued  to 
the  condemnee  up  to  the  date  of  the  filing  of  the  motion  for 
dismissal  of  the  condemnation  action. 

(B)  Pursuant  to  the  requirements  of  Part  2  of  this  article,  a 
county  shall  have  the  power  to  purchase,  borrow,  rent,  lease, 
control,  manage,  receive,  and  make  payment  for  all  personal 
property,  such  as  equipment,  machinery,  vehicles,  supplies,  mate¬ 
rial,  and  furniture,  which  may  be  needed  in  the  operation  of  its 
county  road  system;  to  lease,  rent,  lend,  or  otherwise  transfer 
temporarily  county  property  used  for  road  purposes,  as  authorized 
by  law;  to  sell  or  otherwise  dispose  of  all  personal  property  owned 
by  the  county  and  used  in  the  operation  of  the  county  road  system 
which  is  unserviceable;  and  to  execute  such  instruments  as  ma}^  be 
necessary  in  connection  with  the  exercise  of  the  powers  described 
in  this  subparagraph; 

(4)  A  county  and  its  authorized  agents  and  employees  may  enter 
upon  any  lands  in  the  county  for  the  purpose  of  making  such  surveys, 
soundings,  drillings,  and  examinations  as  the  county  may  deem 
necessary  or  desirable  to  accomplish  the  purposes  of  this  title;  and 
such  entry  shall  not  be  deemed  a  trespass  nor  shall  it  be  deemed  an 
entry  which  would  constitute  a  taking  in  a  condemnation  proceeding, 
provided  that  reasonable  notice  of  such  entry  shall  be  given  the  owner 
or  occupant  of  such  property,  such  entry  shall  be  done  in  a  reasonable 
manner  with  as  little  inconvenience  as  possible  to  the  owner  or 
occupant  of  the  property,  and  the  county  shall  make  reimbursement 
for  any  actual  damages  resulting  from  such  entry; 

(5)  A  county  shall  have  the  authority  to  employ,  discharge,  pro¬ 
mote,  set  and  pay  the  salaries  and  compensation  of  its  personnel,  and 
determine  the  duties,  qualifications,  and  working  conditions  for  all 
persons  whose  services  are  needed  in  the  construction,  maintenance, 
administration,  operation,  and  development  of  its  county  road  sys¬ 
tem;  to  work  inmates  maintained  in  the  county  correctional  institu¬ 
tion  or  inmates  hired  from  the  Department  of  Corrections  and 
maintained  by  the  latter;  and  to  employ  or  contract  with  such 
engineers,  surveyors,  attorneys,  consultants,  and  all  other  employees 
as  independent  contractors  whose  services  may  be  required,  subject 
to  the  limitations  of  existing  law; 

(6)  A  county  may  grant  permits  and  establish  reasonable  regula¬ 
tions  for  the  installation,  construction,  maintenance,  renewal,  re- 
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moval,  and  relocation  of  pipes,  mains,  conduits,  cables,  wires,  poles, 
towers,  traffic  and  other  signals,  and  other  equipment,  facilities,  or 
appliances  of  any  utility  in,  on,  along,  over,  or  under  the  public  roads 
of  the  county  which  are  a  part  of  the  county  road  system  lying  outside 
the  corporate  limits  of  a  municipality.  However,  such  regulations 
shall  not  be  more  restrictive  with  respect  to  utilities  affected  thereby 
than  are  equivalent  regulations  promulgated  by  the  department  with 
respect  to  utilities  on  the  state  highway  system  under  authority  of 
Code  Section  32-6-174.  As  a  condition  precedent  to  the  granting  of 
such  permits,  the  county  may  require  application  in  writing  specifi¬ 
cally  describing  the  nature,  extent,  and  location  of  the  portion  of  the 
utility  affected  and  may  also  require  the  applicant  to  furnish  an 
indemnity  bond  or  other  acceptable  security  conditioned  to  pay  any 
damages  to  any  part  of  the  county  road  system  or  to  any  member  of 
the  public  caused  by  work  of  the  utility  performed  under  authority  of 
such  permit.  At  all  times  it  shall  be  the  duty  of  the  county  to  ensure 
that  the  normal  operation  of  the  utility  does  not  interfere  with  the  use 
of  the  county  road  system.  The  county  may  also  order  the  removal  or 
discontinuance  of  the  utility,  equipment,  facility,  or  appliances  where 
such  removal  and  relocation  are  made  necessary  by  the  construction 
or  maintenance  of  any  part  of  the  county  road  system  lying  outside 
the  corporate  limits  of  a  municipality.  In  so  ordering  the  removal  and 
relocation  of  a  utility  or  in  performing  such  work  itself,  the  county 
shall  conform  to  the  procedure  set  forth  for  the  department  in  Code 
Sections  32-6-171  and  32-6-173,  except  that  when  the  removal  and 
relocation  have  been  performed  by  the  county,  it  shall  certify  the 
expenses  thereof  for  collection  to  its  county  attorney; 

(7)  A  county  shall  have  the  power  to  purchase  supplies  for  county 
road  system  purposes  through  the  state  as  authorized  by  Code 
Sections  50-5-100  through  50-5-102; 

(8)  In  addition  to  any  taxes  authorized  by  Article  4  of  Chapter  5  of 
Title  48  to  be  levied  and  collected  for  the  construction  and  mainte¬ 
nance  of  its  county  road  system  and  activities  incident  thereto,  a 
county  is  authorized  to  levy  and  collect  any  millage  as  may  be 
necessary  for  such  purposes; 

(9)  A  county  may  provide  for  surveys,  maps,  specifications,  and 
other  things  necessary  in  designating,  supervising,  locating,  aban¬ 
doning,  relocating,  improving,  constructing,  or  maintaining  the 
county  road  system,  or  any  part  thereof,  or  any  activities  incident 
thereto  or  necessary  in  doing  such  other  work  on  public  roads  as  the 
county  may  be  given  responsibility  for  or  control  of  by  law; 

(10)  In  addition  to  the  powers  specifically  delegated  to  it  in  this 
title  and  except  as  otherwise  provided  by  Code  Section  12-6-24,  a 
county  shall  have  the  authority  to  adopt  and  enforce  rules,  regula- 
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tions,  or  ordinances;  to  require  permits;  and  to  perform  all  other  acts 
which  are  necessary,  proper,  or  incidental  to  the  efficient  operation 
and  development  of  the  county  road  system;  and  this  title  shall  be 
liberally  construed  to  that  end.  Any  power  vested  in  or  duty  placed  on 
a  county  but  not  implemented  by  specific  provisions  for  the  exercise 
thereof  may  be  executed  and  carried  out  by  a  county  in  a  reasonable 
manner  subject  to  such  limitations  as  may  be  provided  by  law;  and 

(11)  In  all  counties  of  this  state  having  a  population  of  550,000  or 
more  according  to  the  United  States  decennial  census  of  1970  or  any 
future  such  census,  the  county  governing  authority  shall  be  empow¬ 
ered  by  ordinance  or  resolution  to  assess  against  any  property  the 
cost  of  reopening,  repairing,  or  cleaning  up  from  any  public  way, 
street,  road,  right  of  way,  or  highway  any  debris,  dirt,  sediment,  soil, 
trash,  building  materials,  and  other  physical  materials  originating  on 
such  property  as  a  result  of  any  private  construction  activity  carried 
on  by  any  developer,  contractor,  subcontractor,  or  owner  of  such 
property.  Any  assessment  authorized  under  this  paragraph,  the 
interest  thereon,  and  the  expense  of  collection  shall  be  a  lien  against 
the  property  so  assessed  coequal  with  the  lien  of  other  taxes  and  shall 
be  enforced  in  the  same  manner  as  are  state  and  county  ad  valorem 
property  taxes  by  issuance  of  a  fi.  fa.  and  levy  and  sale  as  set  forth  in 
Title  48,  known  as  the  “Georgia  Public  Revenue  Code.”  (Code  1933, 
§  95A-402,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422, 
§  13;  Ga.  L.  1981,  p.  3259,  §§  1,  2;  Ga.  L.  1982,  p.  2107,  §  28;  Ga.  L. 
1983,  p.  3,  §  23;  Ga.  L.  1985,  p.  283,  §  1;  Ga.  L.  1991,  p.  94,  §  32;  Ga. 
L.  2000,  p.  498,  §  8;  Ga.  L.  2002,  p.  1126,  §  2.) 


Cross  references.  —  Authority  of 
counties  to  erect  bridges  across  navigable 
streams,  T.  36,  C.  14.  Use  of  parking  meter 
receipts  to  pay  principal,  interest,  and 
other  expenses  of  revenue  bonds  issued  to 
finance  public  parking  areas  or  public 
parking  buildings,  §  36-82-62.  Promulga¬ 
tion  of  rules  and  regulations  governing 
hiring  out  of  inmates  to  Department  of 
Transportation,  municipalities,  counties, 
and  others,  §  42-5-60. 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1982,  “coequal” 
was  substituted  for  “co-equal”  in  the  last 
sentence  of  paragraph  (11). 

Law  reviews.  —  For  annual  survey 
article  on  real  property  law,  see  52  Mercer 
L.  Rev.  383  (2000).  For  annual  survey  of 
administrative  law,  see  56  Mercer  L.  Rev. 
31  (2004).  For  annual  survey  of  local  gov¬ 
ernment  law,  see  56  Mercer  L.  Rev.  351 
(2004). 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Civil  Code  1895,  §  602 
and  former  Civil  Code  1910,  §  640,  which 
were  subsequently  repealed  but  were  suc¬ 
ceeded  by  provisions  in  this  Code  section 
are  included  in  the  annotations  for  this 
Code  section. 


Utility  right  of  way  fee.  —  County 
was  not  entitled  to  extract  from  power 
company  a  tax,  franchise  fee,  rental  fee,  or 
other  charge  in  return  for  permission  to 
use  county  road  rights  of  way  outside  of 
municipalities  for  erection,  maintenance, 
and  use  of  power  transmission  lines. 
DeKalb  County  v.  Georgia  Power  Co.,  249 
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Ga.  704,  292  S.E.2d  709  (1982). 

County  had  authority  to  grant  permits 
and  establish  reasonable  regulations  for 
the  installation  of  pipes,  conduits,  cables, 
and  wires  on  the  county’s  public  roads; 
thus,  the  county  had  the  “necessarily  im¬ 
plied  authority”  to  charge  companies,  such 
as  the  telecommunication  company,  a  per¬ 
mit  fee  for  the  company’s  application  to 
use  the  county’s  public  rights-of-way.  Ac¬ 
cordingly,  the  county  had  the  authority  to 
enforce  the  county’s  ordinance  imposing 
that  fee  and  furthermore  the  telecommu¬ 
nication  company  did  not  show  that  the 
ordinance  was  unconstitutional. 
BellSouth  Telecomms.,  Inc.  v.  Cobb 
County,  277  Ga.  314,  588  S.E.2d  704 
(2003). 

Control  over  water  mains.  —  There 
was  nothing  in  the  1979  Act  creating  the 
Coweta  County  Water  and  Sewer  Author¬ 
ity  that  extended  the  county’s  control  over 
water  mains  not  belonging  to  the  county 
authority.  The  county’s  authority  to  regu¬ 
late  the  City  of  Newnan’s  Water,  Sewerage 
and  Light  Commission’s  progress  into  the 
county  was  limited  only  by  paragraph  (6) 
of  O.C.G.A.  §  32-4-42.  Coweta  County  v. 
City  of  Newnan,  253  Ga.  457,  320  S.E.2d 
747  (1984). 

When  privately  built  bridge  is 
county  bridge.  —  Bridge  constructed  by 
private  citizens,  part  of  the  material  being 
furnished  by  the  citizens,  in  accordance 


with  an  agreement  with  county  officials,  is 
a  county  bridge.  County  of  Tattnall  v. 
Newton,  112  Ga.  779,  38  S.E.  47  (1901) 
(decided  under  former  Civil  Code  1895, 
§  602). 

County  right  to  acquire  land  for 
state.  —  County  authorities  in  charge  of 
laying  out  and  constructing  public  high¬ 
ways  can  accept  lands  dedicated  by  their 
owners  for  public  roads,  and  can  open  and 
build  new  public  roads  therein  in  cooper¬ 
ation  with  the  State  Highway  Department 
(now  Department  of  Transportation)  un¬ 
der  contract  with  the  federal  government. 
Lee  County  v.  Mayor  of  Smithville,  154 
Ga.  550,  115  S.E.  107  (1922)  (decided 
under  former  Civil  Code  1910,  §  640). 

Authorization  to  enter  arbitration. 
—  O.C.G.A.  §  32-4-42  is  to  be  liberally 
construed  to  promulgate  the  efficient  op¬ 
eration  and  development  of  the  county 
road  system;  the  county  was  authorized  to 
consent  to  arbitration  as  a  means  of  re¬ 
solving  road  construction  contract  dis¬ 
putes.  Bryan  County  v.  Yates  Paving  & 
Grading  Co.,  251  Ga.  App.  441,  554  S.E.2d 
584  (2001). 

Cited  in  Chatham  County  Comm’rs  v. 
Seaboard  Coast  Line  R.R.,  169  Ga.  App. 
607,  314  S.E. 2d  449  (1984);  Georgia  Power 
Co.  v.  Collum,  176  Ga.  App.  61,  334  S.E.2d 
922  (1985);  Bibb  County  v.  Georgia  Power 
Co.,  241  Ga.  App.  131,  525  S.E.2d  136 
(1999). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Contract  for  improvement  of 
county  road  located  in  municipality. 

—  County  may,  by  contract,  obtain  the 
cooperation  of  a  municipality  in  the 
right-of-way  acquisition  for,  and  construc¬ 
tion  and  maintenance  of,  a  county  road 
located  within  the  municipality,  but  the 
county  cannot  require  this  of  a  municipal¬ 
ity  absent  an  appropriate  contract.  1986 
Op.  Att’y  Gen.  No.  U86-27. 

Sheriff  authorized  to  enforce  traffic 
regulations.  —  Counties  have  authority 
to  regulate  amount  of  weight  which  may 
be  carried  over  specific  county  roads  by 


ordinances  which  amount  to  establish¬ 
ment  of  truck  routes.  1982  Op.  Att’y  Gen. 
No.  82-20. 

Any  city  or  county  ordinances  purport¬ 
ing  to  regulate  vehicular  weights  must  not 
exceed  maximum  weights  permitted  by 
O.C.G.A.  §  32-6-26.  1982  Op.  Att’y  Gen. 
No.  82-20. 

County  sheriff’s  department  may  en¬ 
force  ordinances  prohibiting  trucks  over 
ten  wheels  from  using  residential  roads 
within  county  except  when  making  tem¬ 
porary  deliveries.  1996  Op.  Att’y  Gen.  No. 
U96-17. 
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ALR.  —  Power  of  eminent  domain  as  sions  or  agencies  themselves,  35  ALR3d 
between  state  and  subdivision  or  agency  1293. 
thereof,  or  as  between  different  subdivi- 

Part  2 

Exercise  by  Counties  of  Power  to  Contract  Generally 


RESEARCH  REFERENCES 

ALR.  —  Construction  and  effect  of  works  or  construction  contract  with  state 
“changed  conditions”  clause  in  public  or  its  subdivision,  56  ALR4th  1042. 

32-4-60.  “Contract”  defined. 

As  used  in  this  part,  the  term  “contract”  means  a  contract  or 
subcontract  entered  into  by  a  county  with  any  person,  with  the  state  or 
federal  government  or  an  agency  of  either,  with  another  county  or 
counties,  with  a  municipality  or  municipalities,  or  with  any  combina¬ 
tion  of  the  foregoing  entities  for  the  construction,  reconstruction,  or 
maintenance  of  all  or  part  of  a  public  road,  including  but  not  limited  to 
a  contract  for  the  purchase  of  materials,  for  the  hiring  of  labor,  for 
professional  services,  or  for  other  things  or  services  incident  to  such 
work.  (Code  1933,  §  95A-816,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Law  reviews.  —  For  survey  article  on  1,  2002  through  May  31,  2003,  see  55 
construction  law  for  the  period  from  June  Mercer  L.  Rev.  85  (2003). 

32-4-61.  Authority  of  county  to  contract;  form  of  contracts; 
approval  of  contracts  by  resolution. 


A  county  shall  have  the  authority  to  contract  as  set  forth  in  this  part 
and  in  paragraph  (1)  of  Code  Section  32-4-42.  Any  contract  for  work  on 
all  or  part  of  the  county  road  system  shall  be  in  writing  and  shall  be 
approved  by  resolution  which  shall  be  entered  on  the  minutes  of  such 
county.  (Code  1933,  §  95A-817,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Ga.  L.  1937,  p.  912, 
which  was  subsequently  repealed  but  was 
succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

When  petition  for  relief  sufficient. 

—  Petition  alleging  that  county  commis¬ 


sioners  had  entered  into  contracts  with 
one  of  the  commissioner’s  members  for  the 
construction  of  roads  in  the  county  with¬ 
out  contracts  being  in  writing  and  entered 
on  the  minutes  of  the  board,  and  in  viola¬ 
tion  of  the  contracts  between  the  State 
Highway  Department  (now  Department 
of  Transportation)  and  the  county  was 
sufficient  as  against  a  general  demurrer 
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(now  motion  to  dismiss)  to  show  that  the  70  (1954)  (decided  under  former  Ga.  L. 
plaintiffs  were  entitled  to  some  of  the  1937,  p.  912). 

substantial  relief  prayed  for.  Ferguson  v.  Cited  in  Faulk  v.  Twiggs  County,  269 
Randolph  County,  211  Ga.  103,  84  S.E.2d  Ga.  809,  504  S.E.2d  668  (1998). 

32-4-62.  Contracts  with  state,  state  agencies,  adjoining  coun¬ 
ties,  and  incorporated  municipalities  of  county. 

(a)  Subject  to  the  limitations  of  this  Code  section,  in  addition  to  the 
authority  to  contract  with  a  private  contractor,  a  county  may  enter  into 
a  contract  with  the  state,  a  state  agency,  another  county  or  municipal¬ 
ity,  or  with  any  combination  or  number  of  the  foregoing  entities  for  work 
on  any  public  road  system  of  Georgia. 

(b)  Such  a  contract  with  a  state  agency  is  subject  to  the  limitations  of 
Code  Section  32-2-61,  including  the  cost  of  the  negotiated  contract,  and 
the  right  of  the  department  to  supervise  performance  of  the  contract. 

(c)  A  county  shall  have  authority  to  enter  into  a  contract  with 
adjoining  counties  for  the  joint  work  on  a  road  constituting  a  part  of  the 
county  road  system  of  those  counties  which  are  parties  to  such  contract. 

(d)  A  county  shall  have  the  authority  provided  in  subsection  (b)  of 
Code  Section  32-4-112  to  contract  with  a  municipality  and  expend  funds 
for  work  on  public  roads  within  a  municipality  in  the  county.  (Code 
1933,  §  95A-818,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Cross  references.  —  Provision  that  county  contracts  with  Department  of 
county  treasurer  or  other  county  official  Transportation  for  construction  or  repair 
shall  not  receive  commission  on  funds  of  roads,  §  36-6-13. 
received  or  disbursed  in  connection  with 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Contract  for  improvement  of  tion  and  maintenance  of,  a  county  road 
county  road  located  in  municipality,  located  within  the  municipality,  but  the 
—  County  may,  by  contract,  obtain  the  county  cannot  require  this  of  a  municipal- 
cooperation  of  a  municipality  in  the  ity  absent  an  appropriate  contract.  1986 
right-of-way  acquisition  for,  and  construe-  Op.  Att’y  Gen.  No.  U86-27. 

32-4-63.  Limitations  on  power  to  contract. 

A  county  is  prohibited  from  negotiating  a  contract  except  a  contract: 

(1)  Involving  the  expenditure  of  less  than  $20,000.00; 

(2)  With  a  state  agency  or  county  or  municipality  with  which  a 

county  is  authorized  to  contract  in  accordance  with  the  provisions  of 

Code  Sections  32-4-61  and  32-4-62; 

(3)  For  the  purchase  of  those  materials,  supplies,  and  equipment 

necessary  for  the  county’s  construction  and  maintenance  of  its  public 
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roads  and  for  the  support  and  maintenance  of  the  county’s  forces  used 
in  such  work,  as  authorized  by  Chapter  91  of  Title  36; 

(4)  Subject  to  Article  6  of  Chapter  6  of  this  title,  with  a  railroad  or 
railway  company  or  a  publicly  or  privately  owned  utility  concerning 
relocation  of  its  line,  tracks,  or  facilities  where  the  same  are  not  then 
located  in  a  public  road  and  such  relocation  or  grade-crossing 
elimination  is  necessary  as  an  incident  to  the  construction  of  a  new 
public  road  or  to  the  reconstruction  or  maintenance  of  an  existing 
public  road.  Nothing  contained  in  this  paragraph  shall  be  construed 
as  requiring  a  county  to  furnish  a  site  or  right  of  way  for  railroad  or 
railway  lines  or  tracks  of  public  utility  facilities  required  to  be 
removed  from  a  public  road; 

(5)  For  engineering  or  other  kinds  of  professional  or  specialized 
services; 

(6)  For  emergency  maintenance  requiring  immediate  repairs  to  a 
public  road,  including  but  not  limited  to  bridge  repairs,  snow  and  ice 
removal,  and  repairs  due  to  flood  conditions;  or 

(7)  Otherwise  expressly  authorized  by  law.  (Code  1933,  §  95A-819, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1989,  p.  356,  §  2;  Ga.  L. 
2000,  p.  498,  §  9.) 

Law  reviews.  —  For  annual  survey  of 
local  government  law,  see  56  Mercer  L. 

Rev.  351  (2004). 


JUDICIAL  DECISIONS 


Specialized  services.  —  Summary 
judgment  pursuant  to  O.C.G.A.  §  9-11-56 
was  properly  granted  in  the  county’s  ac¬ 
tion  to  recover  money  had  and  received  by 
the  contractor,  since  the  contractor  as¬ 
serted  that  the  contract,  which  was  for 
road  striping  and  which  was  not  opened 
for  public  bidding,  was  for  a  specialized 
service  under  O.C.G.A.  §  32-4-63(5),  an 
exception  to  the  public  bidding  require¬ 
ments  under  O.C.G.A.  §  32-4-64;  how¬ 
ever,  O.C.G.A.  §  32-1-3(6)  expressly  de¬ 
fined  road  striping  as  a  form  of  road 
construction  and  not  as  a  special  service. 
Howard  v.  Brantley  County,  260  Ga.  App. 
330,  579  S.E.2d  758  (2003). 

No  power  to  enter  contract.  — 
County  was  properly  granted  summary 


judgment  pursuant  to  O.C.G.A.  §  9-11-56 
in  the  county’s  action  to  recover  money 
received  by  the  contractor  for  applying 
stripes  to  the  county’s  roads,  where  the 
county  commissioner  awarded  the  con¬ 
tract  without  public  bidding,  the  contract 
was  oral,  and  the  contract  was  for  over 
$190,000;  a  belated  objection  under 
O.C.G.A.  §  36-10-1  did  not  prevent  the 
county  from  recovering  the  funds  because 
the  contract  was  beyond  the  county’s  au¬ 
thority  to  enter  as  O.C.G.A.  §  32-4-63(1) 
barred  counties  from  negotiating  con¬ 
tracts  in  excess  of  $20,000,  and  the  con¬ 
tract  was  not  exempt  from  competitive 
bidding  under  §  32-4-63(5).  Howard  v. 
Brantley  County,  260  Ga.  App.  330,  579 
S.E.2d  758  (2003). 
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ALR.  Contract  for  personal  services  bids  as  condition  of  public  contract,  15 
as  within  requirement  of  submission  of  ALR3d  733. 

32-4-64.  Required  letting  of  contracts  by  public  bid. 

Except  as  authorized  by  Code  Section  32-4-63,  all  contracts  shall  be 
let  by  public  bid.  (Code  1933,  §  95A-820,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1.) 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Ga.  L.  1937,  p.  912, 
which  was  subsequently  repealed  but  was 
succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

Public  bidding  was  required.  — 

Summary  judgment  pursuant  to  O.C.G.A. 
§  9-11-56  was  properly  granted  in  the 
county’s  action  to  recover  money  had  and 
received  by  the  contractor,  after  the  con¬ 
tractor  asserted  that  the  contract,  which 
was  for  road  striping  and  which  was  not 
opened  for  public  bidding,  was  for  a  spe¬ 
cialized  service  under  O.C.G.A. 
§  32-4-63(5),  an  exception  to  the  public 
bidding  requirements  under  O.C.G.A. 
§  32-4-64;  however,  O.C.G.A.  §  32-1-3(6) 
expressly  defined  road  striping  as  a  form 


of  road  construction  and  not  as  a  special 
service.  Howard  v.  Brantley  County,  260 
Ga.  App.  330,  579  S.E.2d  758  (2003). 

Petition  sufficient  against  motion 
to  dismiss.  —  Petition  alleging  that  the 
county  commissioners  had  entered  into 
contracts  with  one  of  the  commissioner’s 
members  for  the  construction  of  roads  in 
the  county  without  the  contracts  being  in 
writing  and  entered  on  the  minutes  of  the 
board,  and  in  violation  of  the  contracts 
between  the  State  Highway  Department 
(now  Department  of  Transportation)  and 
the  county,  was  sufficient  as  against  a 
general  demurrer  (now  motion  to  dismiss) 
to  show  that  the  plaintiffs  were  entitled  to 
some  of  the  substantial  relief  prayed  for. 
Ferguson  v.  Randolph  County,  211  Ga. 
103,  84  S.E.2d  70  (1954)  (decided  under 
former  Ga.  L.  1937,  p.  912). 


RESEARCH  REFERENCES 

ALR.  —  Contract  for  personal  services  bids  as  condition  of  public  contract,  15 
as  within  requirement  of  submission  of  ALR3d  733. 

32-4-65.  Advertising  for  bids. 


(a)  Notwithstanding  any  provision  of  Chapter  91  of  Title  36  and  of 
any  other  provision  of  law  to  the  contrary,  on  all  contracts  to  be  let  by 
public  bid  a  county  shall  advertise  for  competitive  sealed  bids  for  at 
least  two  weeks.  The  public  advertisement  shall  be  inserted  once  a 
week  for  two  weeks  in  such  newspaper  wherein  the  county  sheriffs 
sales  are  advertised  or  in  such  other  newspapers  or  publications,  or 
both,  as  will  ensure  adequate  publicity,  the  first  insertion  to  be  two 
weeks  prior  to  the  opening  of  the  sealed  bids,  the  second  to  follow  one 
week  after  the  publication  of  the  first  insertion. 
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(b)  Such  advertisement  shall  include  but  not  be  limited  to  the 
following: 

(1)  A  description  sufficient  to  enable  the  public  to  know  the 

approximate  extent  and  character  of  the  work  to  be  done; 

(2)  The  time  allowed  for  performance; 

(3)  The  terms  and  time  of  payment; 

(4)  Where  and  under  what  conditions  and  costs  the  detailed  plans 

and  specifications  and  proposal  forms  may  be  obtained; 

(5)  The  amount  of  the  proposal  guaranty,  if  one  is  required; 

(6)  The  time  and  place  for  submission  and  opening  of  bids; 

(7)  The  right  of  the  county  to  reject  any  one  or  all  bids;  and 

(8)  Such  further  notice  as  the  county  may  deem  advisable  as  in  the 

public  interest.  (Code  1933,  §  95A-821,  enacted  by  Ga.  L.  1973,  p. 

947,  §  1;  Ga.  L.  2000,  p.  498,  §  10.) 

JUDICIAL  DECISIONS 

Cited  in  Faulk  v.  Twiggs  County,  269 
Ga.  809,  504  S.E.2d  668  (1998). 

RESEARCH  REFERENCES 

ALR.  —  Right  of  public  authorities  to 
reject  all  bids  for  public  work  or  contract, 

52  ALR4th  186. 

32-4-66.  Payment  by  bidder  to  cover  costs. 

A  county  may  require  each  bidder  to  pay  a  reasonable  sum  sufficient 
to  cover  the  cost  to  the  county,  where  applicable,  of  the  bid  proposal 
form,  the  contract,  and  its  specifications.  (Code  1933,  §  95A-822, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-4-67.  Proposal  guaranty  by  bidder. 

(a)  No  bid,  other  than  a  bid  solely  for  engineering  or  other  kinds  of 
professional  services,  will  be  considered  by  a  county  unless  it  is 
accompanied  by  a  proposal  guaranty  in  the  form  of  a  certified  check  or 
other  acceptable  security  payable  to  the  county  for  an  amount  deemed 
by  the  county  in  the  public  interest  necessary  to  ensure  that  the 
successful  bidder  will  execute  the  contract  on  which  he  bid. 

(b)  A  proposal  guaranty  will  be  returned  to  a  bidder  upon  receipt  by 
the  county  of  the  bidder’s  written  withdrawal  of  his  bid  if  such  receipt 
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is  before  the  time  scheduled  for  the  opening  of  bids.  Upon  the  determi¬ 
nation  by  a  county  of  the  lowest  reliable  bidder,  the  county  will  return 
the  proposal  guaranties  to  all  bidders  except  that  of  the  lowest  reliable 
bidder.  If  no  contract  award  is  made  within  30  days  after  the  date  set  for 
the  opening  of  bids,  all  bids  shall  be  rejected  and  all  proposal  guaranties 
shall  be  returned  unless  the  county  and  the  successful  bidder  agree  in 
writing  to  a  longer  period  of  time.  (Code  1933,  §  95A-823,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2007,  p.  167,  §  3/HB  192.) 

32-4-68.  Award  of  contract  to  lowest  reliable  bidder;  procedure 
upon  rejection  of  bids. 

Where  a  contract  has  been  let  for  bid,  the  county,  by  resolution 
entered  in  its  minutes,  shall  award  the  contract  to  the  lowest  reliable 
bidder,  provided  that  the  county  shall  have  the  right  to  reject  any  and 
all  such  bids  whether  such  right  is  reserved  in  the  public  notice  or  not 
and,  in  such  case,  may  readvertise,  perform  the  work  itself,  or  abandon 
the  project.  (Ga.  L.  1922,  p.  37,  §  lc;  Code  1933,  §  95-1105;  Code  1933, 
§  95A-824,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Faulk  v.  Twiggs  County,  269 
Ga.  809,  504  S.E.2d  668  (1998). 

RESEARCH  REFERENCES 

ALR.  —  Right  of  public  authorities  to  Public  contracts:  low  bidder’s  monetary 
reject  all  bids  for  public  work  or  contract,  relief  against  state  or  local  agency  for 
52  ALR4th  186.  nonaward  of  contract,  65  ALR4th  93. 

32-4-69.  Bonds  of  successful  bidder  generally. 

Notwithstanding  any  provision  of  Chapter  91  of  Title  36  to  the 
contrary,  when  the  price  of  a  contract  let  to  bid,  other  than  a  contract 
solely  for  engineering  or  other  kinds  of  professional  services,  is 
$5,000.00  or  more,  no  contract  of  a  county  shall  be  valid  unless  the 
contractor  first  gives: 

(1)  A  performance  bond  that  meets  the  requirements  established 
in  Parts  1  and  3  of  Article  3  of  Chapter  91  of  Title  36  in  the  amount 
of  the  bid,  with  one  good  and  solvent  surety,  for  the  faithful  perfor¬ 
mance  of  the  contract  and  to  indemnify  the  county  for  any  damages 
occasioned  by  a  failure  to  perform  the  same  within  the  prescribed 
time; 

(2)  A  payment  bond  that  meets  the  requirements  established  in 
Parts  1  and  4  of  Article  3  of  Chapter  91  of  Title  36;  and 
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(3)  Such  other  bonds  required  by  the  county  in  its  advertisement 
for  bids,  including  but  not  limited  to  public  liability  and  property 
damage  insurance  bonds.  (Ga.  L.  1922,  p.  37,  §  lb;  Code  1933, 
§  95-1104;  Code  1933,  §  95A-825,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  2000,  p.  498,  §  11;  Ga.  L.  2001,  p.  820,  §  4;  Ga.  L.  2007, 
p.  167,  §  4/HB  192.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Contract  amount.  —  Performance 
bonds  are  required  on  all  county  contracts 
in  the  amount  of  $5,000.00  or  more  for  the 
construction,  reconstruction,  or  mainte¬ 
nance  of  public  roads.  Payment  bonds  are 


required  on  these  type  of  contracts  if  the 
contract  amount  is  in  excess  of 
$20,000.00.  1988  Op.  Att’y  Gen.  No. 
U88-32. 


32-4-70.  Bridge  repair  bonds. 


(a)  As  used  in  this  Code  section,  the  term  “bridge”  shall  include  the 
approaches  to  such  bridge  within  50  feet  of  either  end  except  when  the 
bridge  itself  measures  100  feet  or  more,  in  which  case  the  term  “bridge” 
shall  include  the  approaches  within  100  feet  of  either  end  of  the  bridge. 

(b)  Where  the  contract  relates  to  the  construction  or  reconstruction 
of  all  or  a  part  of  a  bridge,  the  county  or  counties  affected  may  require 
the  successful  contractor  to  add  to  the  conditions  of  the  performance 
bond  required  under  paragraph  (1)  of  Code  Section  32-4-69  the  follow¬ 
ing  condition:  to  keep  the  bridge  in  good  condition  for  a  period  of  not  less 
than  seven  years.  (Laws  1888,  Cobb’s  1851  Digest,  p.  39;  Code  1863, 
§  649;  Code  1868,  §  711;  Code  1873,  §  671;  Code  1882,  §  671;  Civil 
Code  1895,  §  603;  Civil  Code  1910,  §  748;  Code  1933,  §  95-1001;  Code 
1933,  §  95A-826,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Cross  references.  —  Authority  of 
counties  to  erect  bridges  across  navigable 
streams,  T.  36,  C.  14. 


JUDICIAL  DECISIONS 


Bridge  includes  fill  or  embankment 
in  road  of  approach.  —  Fill  or  an  em¬ 
bankment  in  a  road  which  constitutes  the 
approach  to  a  bridge  and  which  is  neces¬ 
sary  to  make  access  to  the  bridge  is  a  part 


of  the  bridge.  Havird  v.  Richmond  County, 
47  Ga.  App.  580,  171  S.E.  220  (1933). 

Cited  in  Sikes  v.  Candler  County,  247 
Ga.  115,  274  S.E.2d  464  (1981). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi-  succeeded  by  provisions  in  this  Code  sec- 
lari  ty  of  the  statutory  provisions,  opinions  tion,  are  included  in  the  annotations  for 
under  former  Code  1933,  §  102-103,  this  Code  section. 

which  was  subsequently  repealed  but  was  Bridges  assumed  to  be  part  of  con- 


1052 


32-4-70 


STATE,  COUNTY,  AND  MUNICIPAL  ROAD  SYSTEMS  32-4-71 


nected  roads,  streets,  and  highways. 

—  Bridges  may  be  a  part  of  city  streets, 
county  roads,  or  the  state-aid  highway 
system;  in  each  case,  the  street  or  road  is 
defined  as  including  bridges,  unless  a  dif¬ 


ferent  meaning  is  apparent  from  the  con¬ 
text.  1972  Op.  Att’y  Gen.  No.  72-64  (de¬ 
cided  under  former  Code  1933, 
§  102-103). 


32-4-71.  Failure  to  take  bonds;  liability  of  county. 


(a)  If  the  payment  bond  required  by  paragraph  (2)  of  Code  Section 
32-4-69  is  not  taken,  the  county  shall  be  liable  to  subcontractors, 
laborers,  materialmen,  and  other  persons,  as  provided  in  Part  4  of 
Article  3  of  Chapter  91  of  Title  36,  for  losses  to  them  resulting  from 
failure  to  take  such  bond. 

(b)  If  the  condition  of  bridge  repair  authorized  by  Code  Section 
32-4-70  to  be  added  to  the  performance  bond  is  not  taken,  the  contract¬ 
ing  county  or  counties  shall  be  primarily  liable  for  all  injuries  caused  by 
reason  of  any  defective  bridge  for  damages  occurring  within  seven  years 
of  the  contractor’s  work  on  the  bridge  and  its  acceptance  by  the  county 
or  counties,  provided  that  the  county  shall  be  discharged  from  all 
liability  upon  the  inclusion  in  the  performance  bond  of  the  aforesaid 
bridge  repair  condition. 

(c)  Nothing  in  this  Code  section  shall  be  construed  so  as  to  impose 
personal  liability  on  the  county  governing  authority  (Laws  1888,  Cobb’s 
1851  Digest,  p.  39;  Code  1863,  §  669;  Code  1868,  §  731;  Code  1873, 
§  691;  Code  1882,  §  691;  Civil  Code  1895,  §  603;  Civil  Code  1910, 
§  748;  Code  1933,  §  95-1001;  Code  1933,  §  95A-827,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  2000,  p.  498,  §  12;  Ga.  L.  2001,  p.  820,  §  5.) 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Definition  of  Bridge 
Definition  of  Defects 
Liability 

General  Consideration 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Civil  Code  1895, 
§§  623,  748;  former  Civil  Code  1910, 
§§  757,  768;  and  former  Code  1933, 
§§  23-1901  through  23-1905,  95-1001, 
95-1210,  which  were  subsequently  re¬ 
pealed  but  were  succeeded  by  provisions 
in  this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

Cited  in  Sikes  v.  Candler  County,  247 
Ga.  115,  274  S.E.2d  464  (1981). 


Definition  of  Bridge 

Definition  of  bridge.  —  Word  “bridge” 
in  this  section,  which  gives  a  right  of 
action  against  a  county  for  defective  con¬ 
struction,  means  a  bridge  used  as  an  in¬ 
strumentality  for  travel  along  a  highway 
and  for  crossing  streams  or  ravines. 
Hubbard  v.  Fulton  County,  144  Ga.  363,  87 
S.E.  281  (1915);  Ellis  v.  Floyd  County,  24 
Ga.  App.  717,  102  S.E.  181  (1920);  Berrien 
County  v.  Vickers,  73  Ga.  App.  863,  38 
S.E. 2d  619  (1946)  (see  O.C.G.A. 

§  32-4-71). 
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Definition  of  Bridge  (Cont’d) 

Bridge  includes  necessary  ap¬ 
proaches.  —  Term  “bridge”  includes  all 
the  appurtenances  necessary  to  the 
bridge’s  proper  use,  and  embraces  the 
bridge’s  abutments  and  approaches;  that 
which  is  necessary  as  an  approach,  to 
connect  the  bridge  with  the  highway,  is  an 
essential  part  of  the  bridge  itself. 
Howington  v.  Madison  County,  126  Ga. 
699,  55  S.E.  941  (1906);  Berrien  County  v. 
Vickers,  73  Ga.  App.  863,  38  S.E.2d  619 
(1946). 

Fill  or  embankment  in  road  of  ap¬ 
proach  to  a  bridge  and  which  is  neces¬ 
sary  to  make  access  to  the  bridge  is  a  part 
of  the  bridge.  Havird  v.  Richmond  County, 

47  Ga.  App.  580,  171  S.E.  220  (1933). 

Contiguous  embankments  neces¬ 
sary  for  access,  which  county  must 
repair.  —  Contiguous  embankment  nec¬ 
essary  to  make  access  to  a  bridge,  so  as  to 
pass  teams  and  wagons  over  the  bridge,  is 
a  part  of  the  bridge,  and  title  to  the  bridge 
covers  such  an  embankment;  but  if  the 
embankment  is  not  a  necessary  part  of  the 
bridge,  but  a  part  of  the  streets  of  the 
municipality,  the  town,  and  not  the 
county,  would  be  bound  to  keep  the  bridge 
in  repair.  Havird  v.  Richmond  County,  176 
Ga.  722,  168  S.E.  897,  answer  conformed 
to,  47  Ga.  App.  580,  171  S.E.  220  (1933). 

Road  leading  to  bridge.  —  While  the 
word  “bridge”  does  not  include  the  public 
road  leading  thereto,  or  a  drain  or  opening 
thereunder,  it  does  include  all  the  appur¬ 
tenances  necessary  to  the  bridge’s  proper 
use,  and  embraces  the  bridge’s  abutments 
and  approaches  and  that  which  is  neces¬ 
sary  as  an  approach  to  connect  the  bridge 
with  the  highway  is  an  essential  part  of 
the  bridge  itself.  Warren  County  v.  Battle, 

48  Ga.  App.  240,  172  S.E.  673  (1934). 

Culverts.  —  Culvert  and  a  bridge  are 

not  the  same,  even  though  the  culvert  and 
bridge  may  serve  the  same  purpose. 
Hubbard  v.  Fulton  County,  144  Ga.  363,  87 
S.E.  281  (1915);  Ellis  v.  Floyd  County,  24 
Ga.  App.  717,  102  S.E.  181  (1920);  Floyd 
County  v.  Stewart,  97  Ga.  App.  67,  101 
S.E. 2d  879  (1958). 

Piping  and  water  boxes.  —  Piping 
and  water  boxes  for  drainage  purposes 
across  the  public  roads  are  not  “bridges” 


within  the  meaning  of  the  law.  Montgom¬ 
ery  County  v.  Seaboard  Air  Line  Ry.,  41 
Ga.  App.  130,  152  S.E.  261  (1930). 

Definition  of  Defects 

Definition  of  defects  in  bridge.  — 

Defect  in  a  bridge,  which  serves  as  the 
basis  for  liability  by  a  county  for  injuries 
received  by  reason  thereof,  includes  any 
condition  of  the  bridge  which  renders  the 
bridge  unsafe  for  travelers  passing  over 
the  bridge.  Havird  v.  Richmond  County,  47 
Ga.  App.  580,  171  S.E.  220  (1933). 

Includes  approaches  left  during  re¬ 
pairs.  —  When  in  action  against  a  county 
for  damages  from  the  falling  of  a  truck 
through  an  opening  where  a  public  bridge 
had  been,  into  a  ravine  below,  the  petition 
was  not  demurrable  (now  motion  to  dis¬ 
miss),  and  the  verdict  for  the  plaintiff  was 
not  contrary  to  law  or  without  evidence  to 
support  the  verdict  since  the  petition  and 
the  evidence  showed  that  at  the  time  of 
the  injury  at  least  a  part  of  the  bridge,  i.e., 
the  sills  constituting  a  portion  of  its  “ap¬ 
proaches,”  still  remained,  and  the  rest  of 
the  bridge  was  being  repaired.  Warren 
County  v.  Battle,  48  Ga.  App.  240,  172  S.E. 
673  (1934). 

Road  machinery  left  on  ap¬ 
proaches.  —  When  the  county,  or  State 
Highway  Department  (now  Department 
of  Transportation)  negligently  leaves  road 
machinery  on  the  abutment  or  approach 
to  a  bridge  which  causes  injuries  to  a 
person  undertaking  to  cross  the  bridge  in 
an  automobile,  such  dangerous  condition 
in  the  bridge  is  a  defect  in  the  bridge, 
which  makes  a  county  liable  for  injuries 
caused  by  a  defective  bridge.  Berrien 
County  v.  Vickers,  73  Ga.  App.  863,  38 
S.E. 2d  619  (1946). 

Liability 

County  liability.  —  County  is  primar¬ 
ily  liable  for  injuries  caused  by  defective 
bridges,  whether  erected  by  contractors  or 
county  authorities.  Berrien  County  v. 
Vickers,  73  Ga.  App.  863,  38  S.E. 2d  619 
(1946). 

County  authorities  are  bound  to  ex¬ 
ercise  ordinary  care;  county  authorities 
are  not  insurers  of  the  safety  of  county 
bridges.  Warren  County  v.  Evans,  118  Ga. 
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200,  44  S.E.  986  (1903)  (decided  under 
former  Civil  Code  1895,  §  623). 

County  liability  for  failure  to  take 
contractor’s  bond.  —  For  a  county  to  be 
liable  for  injuries  resulting  from  defective 
bridge  repairs  there  must  have  been  a 
failure  to  take  a  bond  from  a  contractor 
when  such  a  bond  was  required,  and  the 
injury  complained  of  must  have  occurred 
within  the  time  which  would  have  been 
covered  by  the  contractor’s  bond,  if  such  a 
bond  had  been  given.  Wolf  v.  Upson 
County,  44  F.2d  925  (5th  Cir.  1930)  (de¬ 
cided  under  former  Civil  Code  1910, 
§§  757,  768). 

Bridges  adjoining  county  lines.  — 

Since  a  public  bridge  was  constructed  un¬ 
der  contract  with  the  authorities  of  one 
county  across  a  stream  dividing  that 
county  from  another  (the  authorities  of 
the  latter  refusing  to  participate  therein), 
it  was  the  duty  of  the  county  authorities 
causing  the  construction  of  such  bridge  to 
take  bond  in  accordance  with  this  section. 
Cook  v.  County  of  DeKalb,  95  Ga.  218,  22 
S.E.  151  (1894).  See  also  Laurens  County 
v.  McLendon,  19  Ga.  App.  246,  91  S.E.  283 
(1917);  Wells  v.  Jefferson  County,  19  Ga. 
App.  455,  91  S.E.  943  (1917)  (decided 
under  former  Code  1882,  §  691  and  for¬ 
mer  Civil  Code  1910,  §  768. 

Either  county  or  contractor  may  be 
sued.  —  Action  may  be  brought  either 
against  the  contractor  or  against  the 
county;  it  is  not  necessary  that  the  plain¬ 
tiff  should  sue  the  contractor  to  insolvency 
before  suing  the  county.  Arnold,  Estes  & 
Co.  v.  Henry  County,  81  Ga.  730,  8  S.E. 
606  (1889)  (decided  under  former  Code 
1882,  §  691). 

County  not  liable  after  seven  years. 

—  Liability  of  the  contractor  is  to  keep  the 


bridge  in  good  repair  for  seven  years, 
whether  a  bond  is  given  for  that  purpose 
or  not  and  the  liability  of  the  county  does 
not  extend  beyond  that.  Monroe  County  v. 
Flint,  80  Ga.  489,  6  S.E.  173  (1888). 

Built  without  bond.  —  After  a  county 
let  out  the  contract  for  building  a  bridge  to 
the  lowest  bidder,  but  took  no  bond  from 
the  contractor,  and  the  injury  complained 
of  occurred  ten  years  after  the  time  of 
building  the  bridge,  there  was  no  legal 
liability  on  the  part  of  the  county  because 
of  such  injury.  Monroe  County  v.  Flint,  80 
Ga.  489,  6  S.E.  173  (1888). 

Bond  limited  to  three  years.  — 
When  the  bond  and  security  required  and 
taken  limited  the  period  to  three  years, 
this  may  be  treated  as  a  “sufficient  guar¬ 
antee”  so  as  to  exempt  the  county  from 
liability  for  damages  sustained  within 
such  period  of  three  years.  Mappin  v. 
County  of  Washington,  92  Ga.  130,  17  S.E. 
1009  (1893). 

No  county  liability  when  bridge  re¬ 
built  without  contract.  —  Liability  for 
defects  in  a  county-line  bridge  attaches 
only  for  failure  of  the  county  to  take  a 
sufficient  bond  from  the  contractor.  Thus, 
since  the  petition  showed  that  such  a 
bridge  was  rebuilt  by  the  county  without  a 
contract,  and  without  taking  a  bond,  no 
liability  for  injuries  caused  by  defects  in 
such  a  bridge  attached  against  the  county. 
Jones  v.  Appling  County,  90  Ga.  App.  386, 
83  S.E. 2d  53  (1954)  (decided  under  former 
Code  1933,  §§  23-1901  through  23-1905, 
95-1001,  95-1210). 

When  county  itself  undertakes 
bridge  work,  O.C.G.A.  §  32-4-71  is  inap¬ 
plicable  and  provides  for  no  county  liabil¬ 
ity  for  defective  bridges.  Kordares  v. 
Gwinnett  County,  220  Ga.  App.  848,  470 
S.E. 2d  479  (1996). 


RESEARCH  REFERENCES 

ALR.  —  Measure  and  elements  of  dam¬ 
ages  for  injury  to  bridge,  31  ALR5th  171. 

32-4-72.  Failure  of  successful  bidder  to  sign  contract  or  furnish 
bonds. 

If  the  successful  bidder  fails  to  sign  the  contract  or  furnish  the  bonds 
required  under  authority  of  Code  Section  32-4-71,  his  proposal  guar¬ 
anty,  if  one  had  been  required  by  the  county,  will  become  the  property 
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of  the  county  as  liquidated  damages.  The  contract  then  may  be 
readvertised,  performed  with  county  forces,  or  the  project  abandoned. 
(Code  1933,  §  95A-828,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-4-73.  Oath  by  successful  bidder. 

A  successful  bidder,  before  commencing  the  work,  shall  execute  a 
written  oath,  as  required  by  subsection  (e)  of  Code  Section  36-91-21, 
stating  that  he  or  she  has  not  violated  such  Code  section,  which  makes 
it  unlawful  to  restrict  competitive  bidding.  (Code  1933,  §  95A-829, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2000,  p.  498,  §  13;  Ga.  L. 

2001,  p.  820,  §  6.) 

32-4-74.  Applicability  of  other  laws  to  this  part. 

Except  as  indicated  to  the  contrary  in  this  part,  Chapter  91  of  Title  36 
shall  not  apply  to  this  part.  (Code  1933,  §  95A-830,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  2000,  p.  498,  §  14;  Ga.  L.  2001,  p.  4,  §  32;  Ga. 
L.  2001,  p.  820,  §  7.) 

Code  Commission  notes.  —  The  with  and  was  treated  as  superseded  by 
amendment  of  this  Code  section  by  Ga.  L.  Ga.  L.  2001,  p.  820,  §  7.  See  County  of 
2001,  p.  4,  §  32,  irreconcilably  conflicted  Butts  v.  Strahan,  151  Ga.  417  (1921). 

ARTICLE  4 

MUNICIPAL  STREET  SYSTEMS 

Part  1 

General  Powers  and  Duties  of  Municipality 

32-4-90.  Acquisition  of  rights  of  way. 

Acquisition  of  rights  of  way  for  public  roads  on  the  state  highway 
system  located  within  the  corporate  limits  of  a  municipality  shall  be 
made  in  compliance  with  subsection  (e)  of  Code  Section  32-3-3  and  Code 
Section  32-5-25.  (Code  1933,  §  95A-501,  enacted  by  Ga.  L.  1973,  p.  947, 
§  L) 


RESEARCH  REFERENCES 

ALR.  —  Constitutionality  of  statutory  lishing  or  maintaining  highways,  2  ALR 
provisions  as  to  political  corporations  or  746;  123  ALR  1462. 
divisions  which  shall  bear  cost  of  estab- 
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32-4-91.  Construction  and  maintenance  of  systems;  acquisition 
of  labor;  maximum  bridge  weight;  notification  of  de¬ 
partment  about  new  streets  and  abandoned  streets. 


(a)  A  municipality  shall  plan,  designate,  improve,  manage,  control, 
construct,  and  maintain  an  adequate  municipal  street  system  and  shall 
have  control  of  and  responsibility  for  all  construction,  maintenance,  or 
other  work  related  to  the  municipal  street  system.  Such  work  may  be 
accomplished  through  the  use  of  municipal  forces,  including  inmate 
labor,  by  contract  as  authorized  in  paragraph  (1)  of  subsection  (a)  of 
Code  Section  32-4-92,  or  otherwise  as  permitted  by  law. 

(a.l)  A  municipality  shall  post  on  each  bridge  on  the  municipal  street 
system  and  on  each  approach  thereto  on  the  municipal  street  a  sign 
containing  a  legible  notice  showing  the  maximum  safe  weight  limit  for 
such  bridge,  each  such  sign  to  conform  to  the  department  regulations 
promulgated  under  authority  of  Code  Section  32-6-50. 

(b)  A  municipality  shall  notify  the  department  within  three  months 
after  a  municipal  street  is  added  to  the  municipal  street  system  and 
shall  further  notify  the  department  within  three  months  after  a 
municipal  street  is  abandoned.  This  notification  shall  be  accompanied 
by  an  appropriate  digital  file,  map,  or  plat  depicting  the  location  of  the 
new  or  abandoned  street.  (Code  1933,  §  95A-502,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  1981,  p.  953,  §  2;  Ga.  L.  1996,  p.  6,  §  32;  Ga. 
L.  1998,  p.  1206,  §  2;  Ga.  L.  2011,  p.  583,  §  7/HB  137.) 

The  2011  amendment,  effective  July  Cross  references.  —  Weight  of  vehicle 
1,  2011,  substituted  “an  appropriate  digi-  and  load,  §  32-6-26.  Promulgation  of 
tal  file,  map,  or  plat”  for  “a  map  or  plat”  in  rules  and  regulations  governing  hiring  out 
the  last  sentence  of  subsection  (b).  of  inmates,  §  42-5-60. 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  Ch.  95-15; 
and  former  Ga.  L.  1953,  Nov.-Dee.  Sess.,  p. 
556  (see  O.C.G.A.  §  40-6-20),  which  were 
subsequently  repealed  but  were  suc¬ 
ceeded  by  provisions  in  this  Code  section, 
are  included  in  the  annotations  for  this 
Code  section. 

Municipal  regulation  and  control  of 
state  highway  use.  —  This  section  does 
not  give  municipalities  power  to  regulate 
and  control  use  of  state  highways.  Mayor 
of  Woodbury  v.  State  Hwy.  Dep’t,  225  Ga. 
723,  171  S.E.2d  272  (1969)  (decided  under 
former  Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  556 
(see  O.C.G.A.  §§  32-4-91  and  40-6-20)). 


Construction  of  state  highway 
through  municipality.  —  State  High¬ 
way  Department  (now  Department  of 
Transportation)  may  construct  public 
highway  through  municipality  without 
the  municipality’s  consent.  City  of 
Carrollton  v.  Walker,  215  Ga.  505,  111 
S.E.2d  79  (1959)  (decided  under  former 
Code  1933,  Ch.  95-15). 

State  Highway  Department’s  con¬ 
trol  of  traffic  signals  on  state  high¬ 
ways.  —  State  Highway  Department 
(now  Department  of  Transportation),  in¬ 
stead  of  the  municipalities  of  the  state, 
has  the  power  to  place  and  operate  traffic 
control  devices  on  state  highways  within 
the  limits  of  the  municipalities.  Mayor  of 
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Woodbury  v.  State  Hwy.  Dep’t,  225  Ga.  former  Ga.  L.  1953,  Nov.-Dee.  Sess.,  p. 
723,  171  S.E.2d  272  (1969)  (decided  under  556). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


County  must  maintain  roads  in 
county  road  system.  —  Because  the 
county  must  maintain  roads  on  the  county 
road  system  and  because  public  roads  are 
not  removed  from  the  system  by  mere 
annexation  into  a  municipality  where  the 
road  lies,  the  county  must  continue  to 
maintain  roads  on  the  county  road  system 
which  are  in  areas  annexed  into  a  munic¬ 
ipality  until  the  governing  authority  of  the 
county  removes  the  roads  from  the  county 
road  system.  1976  Op.  Att’y  Gen.  No. 
U76-21. 


Truck  routes.  —  By  establishing  truck 
routes,  a  city  may  effectively  regulate  the 
amount  of  weight  which  may  be  carried  on 
designated  streets  on  a  municipal  street 
system.  1982  Op.  Att’y  Gen.  No.  82-20. 

Any  city  or  county  ordinances  purport¬ 
ing  to  regulate  vehicular  weights  must  not 
exceed  maximum  weights  permitted  by 
O.C.G.A.  §  32-6-26.  1982  Op.  Att’y  Gen. 
No.  82-20. 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  High¬ 
ways,  Streets,  and  Bridges,  §  86. 

ALR.  —  Liability  of  municipal  corpora¬ 
tions  and  their  licensees  for  the  torts  of 
independent  contractors,  52  ALR  1012. 

Municipal  power  as  to  billboards  and 
outdoor  advertising,  58  ALR2d  1314. 

Relative  rights  and  liabilities  of  abut¬ 
ting  owners  and  public  authorities  in 
parkways  in  center  of  street,  81  ALR2d 
1436. 

32-4-92.  Powers. 

(a)  The  powers  of  a  municipality  with  respect  to  its  municipal  street 
system,  unless  otherwise  expressly  limited  by  law,  shall  include  but  not 
be  limited  to  the  following: 

(1)  Subject  to  the  limitations  of  subparagraph  (d)(1)(A)  of  Code 
Section  32-2-61,  a  municipality  has  the  authority  to  contract  with  any 
person,  the  federal  government  or  its  agencies,  the  state  or  its 
agencies,  other  municipalities,  a  county  in  which  the  municipality 
lies,  or  any  combination  of  the  foregoing  entities  for  the  construction, 
reconstruction,  or  maintenance  of  any  public  road  located  within  the 
municipality; 

(2)  A  municipality  may  accept  and  use  federal  and  state  funds  for 
municipal  street  purposes  and  do  all  things  necessary,  proper,  or 
expedient  to  achieve  compliance  with  the  provisions  and  require¬ 
ments  of  all  applicable  federal-aid  acts  and  programs.  Nothing  in  this 
title  is  intended  to  conflict  with  any  such  federal-aid  law  and,  in  case 


Power  of  eminent  domain  as  between 
state  and  subdivision  or  agency  thereof,  or 
as  between  different  subdivisions  or  agen¬ 
cies  themselves,  35  ALR3d  1293. 

Liability,  in  motor  vehicle-related  cases, 
of  governmental  entity  for  injury  or  death 
resulting  from  ice  or  snow  on  surface  of 
highway  or  street,  97  ALR3d  11. 
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of  such  conflict,  such  portion  as  may  be  in  conflict  with  such  federal 
law  is  declared  of  no  effect  to  the  extent  of  the  conflict; 

(3)  A  municipality  may  acquire,  manage,  and  dispose  of  real 
property  or  any  interests  therein  for  public  roads  on  its  municipal 
street  system  under  the  procedures  provided  in  Article  1  of  Chapter 
3  of  this  title  and  in  Chapter  7  of  this  title.  In  acquiring  property  for 
rights  of  way  for  federal-aid  highway  projects  on  its  system,  the 
municipality  shall  comply  with  the  requirements  of  the  applicable 
provisions  of  the  Uniform  Relocation  Assistance  and  Real  Property 
Acquisition  Policy  Act  of  1970,  as  amended  by  the  Uniform  Relocation 
Act  Amendments  of  1987,  Title  IV  of  Public  Law  100-17,  and  in 
general  be  guided  by  the  policies  applicable  to  the  department  as  set 
forth  in  Code  Section  32-8-1.  For  good  cause  shown,  a  municipality,  at 
any  time  after  commencement  of  condemnation  proceedings  and 
prior  to  final  judgment  therein,  may  dismiss  its  condemnation  action, 
provided  that  (A)  the  condemnation  proceedings  have  not  been 
instituted  under  Article  1  of  Chapter  3  of  this  title  and  (B)  the 
condemnor  has  first  paid  to  the  condemnee  all  expenses  and  damages 
accrued  to  the  condemnee  up  to  the  date  of  the  filing  of  the  motion  for 
dismissal  of  the  condemnation  action; 

(4)  Subject  to  the  requirements  of  Part  2  of  this  article,  a  munici¬ 
pality  may  purchase,  borrow,  rent,  lease,  control,  manage,  receive, 
and  make  payment  for  all  personal  property  such  as  equipment, 
machinery,  vehicles,  supplies,  material,  and  furniture  which  may  be 
needed  in  the  operation  of  the  municipal  street  system  and  may  sell 
or  otherwise  dispose  of  all  personal  property  owned  by  the  munici¬ 
pality  and  used  in  the  operation  of  said  municipal  street  system 
which  is  no  longer  necessary  or  useful  in  connection  with  the 
operation  of  said  system;  and  it  may  execute  such  instruments  as 
may  be  necessary  in  connection  with  the  exercise  of  the  foregoing 
powers  in  this  paragraph; 

(5)  A  municipality  and  its  authorized  agents  and  employees  shall 
have  the  authority  to  enter  upon  any  lands  in  the  municipality  for  the 
purpose  of  making  such  surveys,  soundings,  drillings,  and  examina¬ 
tions  as  the  municipality  may  deem  necessary  or  desirable  to  accom¬ 
plish  the  purposes  of  this  title;  and  such  entry  shall  not  be  deemed  a 
trespass,  nor  shall  it  be  deemed  an  entry  which  would  constitute  a 
taking  in  a  condemnation  proceeding.  However,  reasonable  notice 
shall  be  given  the  owner  or  occupant  of  the  property  to  be  entered; 
such  entry  shall  be  done  in  a  reasonable  manner  with  as  little 
inconvenience  as  possible  to  the  owner  or  occupant  of  the  property; 
and  the  municipality  shall  make  reimbursement  for  any  actual 
damages  resulting  from  such  entry; 

(6)  A  municipality  may  employ,  discharge,  promote,  set  and  pay 
the  salaries  and  compensation  of  its  personnel,  and  determine  the 


1059 


32-4-92 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-4-92 


duties,  qualifications,  and  working  conditions  for  all  persons  whose 
services  are  needed  in  the  construction,  maintenance,  administra¬ 
tion,  operation,  and  development  of  its  municipal  street  system;  and 
may  employ  or  contract  as  independent  contractors  with  such  engi¬ 
neers,  surveyors,  attorneys,  consultants,  and  all  other  employees 
whose  services  may  be  required,  subject  to  the  limitations  of  existing 
law; 

(7)  Except  as  otherwise  provided  by  Code  Section  12-6-24,  a 
municipality  may  regulate  and  control  the  use  of  the  public  roads  on 
its  municipal  street  system  and  on  portions  of  the  county  road 
systems  extending  within  the  corporate  limits  of  the  municipality. 
Any  municipality  may  regulate  the  parking  of  vehicles  on  any  such 
roads  in  order  to  facilitate  the  flow  of  traffic  and  to  this  end  may 
require  and  place  parking  meters  on  or  immediately  adjacent  to  any 
or  all  of  such  roads  for  the  purpose  of  authorizing  timed  parking  in 
designated  spaces  upon  the  payment  of  a  charge  for  such  privilege.  A 
municipality  also  may  place  such  parking  meters  on  or  adjacent  to 
any  public  road  on  the  state  highway  system  located  within  the 
corporate  limits  of  the  municipality  when  authorized  by  the  depart¬ 
ment  pursuant  to  Code  Section  32-6-2; 

(8)  A  municipality  may  purchase  supplies  for  municipal  street 
system  purposes  through  the  state,  as  authorized  by  Code  Sections 
50-5-100  through  50-5-102; 

(9)  A  municipality  may  provide  lighting  and  maintenance  thereof 
on  any  public  road  located  within  its  limits; 

(10)  A  municipality  may  grant  permits  and  establish  reasonable 
regulations  for  the  installation,  construction,  maintenance,  renewal, 
removal,  and  relocation  of  pipes,  mains,  conduits,  cables,  wires,  poles, 
towers,  traffic  and  other  signals,  and  other  equipment,  facilities,  or 
appliances  of  any  utility  in,  on,  along,  over,  or  under  any  part  of  its 
municipal  street  system  and  of  a  county  road  system  lying  within  its 
municipal  limits.  However,  such  regulations  shall  not  be  more 
restrictive  with  respect  to  utilities  affected  thereby  than  are  equiva¬ 
lent  regulations  promulgated  by  the  department  with  respect  to 
utilities  on  the  state  highway  system  under  authority  of  Code  Section 
32-6-174.  As  a  condition  precedent  to  the  granting  of  such  permits, 
the  municipality  may  require  application  in  writing  specifically 
describing  the  nature,  extent,  and  location  of  the  portion  of  the  utility 
affected.  The  municipality  may  also  require  the  applicant  to  furnish 
an  indemnity  bond  or  other  acceptable  security  conditioned  to  pay  for 
any  damage  to  any  part  of  a  public  road  or  to  any  member  of  the 
public  caused  by  the  work  of  the  utility  performed  under  authority  of 
such  permit.  However,  it  shall  be  the  duty  of  the  municipality  to 
ensure  that  the  normal  operation  of  the  utility  does  not  interfere  with 
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the  use  of  any  portion  of  the  municipal  street  system  or  of  a  municipal 
extension  of  a  county  public  road.  The  municipality  may  also  order 
the  removal  and  relocation  of  the  utility,  equipment,  facilities,  or 
appliances  where  such  removal  and  relocation  is  made  necessary  by 
the  construction  and  maintenance  of  any  part  of  the  municipal  street 
system  or  municipal  extension  of  a  county  public  road.  In  so  ordering 
the  removal  and  relocation  of  a  utility  or  in  performing  such  work 
itself,  the  municipality  shall  conform  to  the  procedure  set  forth  for 
the  department  in  Code  Sections  32-6-171  and  32-6-173,  except  that 
when  the  removal  and  relocation  have  been  performed  by  the 
municipality,  it  shall  certify  the  expenses  thereof  for  collection  to  its 
city  attorney;  and 

(11)  A  municipality  may  provide  for  surveys,  maps,  specifications, 
and  other  things  necessary  in  supervising,  locating,  abandoning, 
relocating,  improving,  constructing,  or  maintaining  the  municipal 
street  system,  or  any  part  thereof,  or  any  activities  incident  thereto  or 
necessary  in  doing  such  other  work  on  public  roads  as  the  munici¬ 
pality  may  be  given  responsibility  for  or  control  of  by  law. 

(b)  In  addition  to  the  powers  specifically  delegated  to  it  in  this  title, 
a  municipality  shall  have  the  authority  to  perform  all  acts  which  are 
necessary,  proper,  or  incidental  to  the  efficient  operation  and  develop¬ 
ment  of  the  municipal  street  system;  and  this  title  shall  be  liberally 
construed  to  that  end.  Any  such  power  vested  by  law  in  a  municipality, 
but  not  implemented  by  specific  provisions  for  the  exercise  thereof,  may 
be  executed  and  carried  out  by  a  municipality  in  a  reasonable  manner 
pursuant  to  such  rules,  regulations,  and  procedures  as  a  municipality 
may  adopt  and  subject  to  such  limitations  as  may  be  provided  by  law. 
(Code  1933,  §§  95A-503,  95A-504,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  1980,  p.  775,  §  6;  Ga.  L.  1988,  p.  1737,  §  2;  Ga.  L.  2002,  p.  1126, 
§  3.) 


Cross  references.  —  Assessments  by 
municipalities  for  street  improvements,  T. 
36,  C.  39.  Use  of  parking  meter  receipts  to 
pay  principal,  interest,  and  other  ex¬ 
penses  of  revenue  bonds  issued  to  finance 
public  parking  areas  or  public  parking 
buildings,  §  36-82-62. 

U.S.  Code.  —  The  Uniform  Relocation 


System  and  Real  Property  Acquisition 
Policy  Act  of  1970,  referred  to  in  this  Code 
section,  is  codified  as  42  U.S.C.  Ch.  61. 

Law  reviews.  —  For  annual  survey  of 
administrative  law,  see  56  Mercer  L.  Rev. 
31  (2004).  For  annual  survey  of  local  gov¬ 
ernment  law,  see  57  Mercer  L.  Rev.  289 
(2005). 


JUDICIAL  DECISIONS 


Police  power  of  municipalities.  — 

State  law  has  not  preempted  police  power 
authority  of  municipalities  to  regulate  lo¬ 
cation  and  maintenance  of  outdoor  adver¬ 
tising  signs  within  their  territorial  juris¬ 
dictions.  City  of  Doraville  v.  Turner 


Communications  Corp.,  236  Ga.  385,  223 
S.E.2d  798  (1976). 

City’s  ordinances  prohibiting  the 
use  of  amphibious  vehicles  as  tour 
vehicles  in  parts  of  the  city  were  not 
preempted  by  the  state  law  giving  the 
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Public  Service  Commission  the  authority 
to  issue  certificates  of  public  convenience 
and  necessity;  the  ordinances  fall  within 
the  constitutional  exception  to  the  doc¬ 
trine  of  preemption  since  the  General  As¬ 
sembly  enacted  general  laws  authorizing 
the  local  government  to  exercise  its  police 
powers  and  enact  the  local  laws  at  issue. 
Old  S.  Duck  Tours,  Inc.  v.  Mayor  of  Savan¬ 
nah,  272  Ga.  869,  535  S.E.2d  751  (2000). 

No  municipal  liability  for  lighting. 
—  City’s  failure  to  add  supplemental 
lighting  to  crossing  was  not  actionable  for 
negligence  as  O.C.G.A.  §  32-4-92  provides 
that  a  municipality  “may”  provide  lighting 
on  any  public  road  located  within  the 
municipality’s  limits,  but  is  under  no  duty 
to  provide  lighting  if  the  municipality  does 
not  choose  to  do  so.  Biggers  ex  rel.  Key  v. 
Southern  Ry.,  820  F.  Supp.  1409  (N.D.  Ga. 
1993).  but  see  CSX  Transp.,  Inc.  v.  Trism 
Specialized  Carriers,  Inc.,  9  F.  Supp.  2d 
1374  (N.D.  Ga.  1998),  aff’d,  182  F.3d  788 
(11th  Cir.  1999). 


Court’s  authority  to  review.  —  Fed¬ 
eral  appellate  court  determined  that 
whether  an  amendment  to  Macon,  Ga., 
Code  of  Ordinances  art.  VII,  §  18-153  that 
increased  the  annual  permit  fee  that  the 
City  of  Macon  charged  a  telecommunica¬ 
tions  company  for  placement  of  the  com¬ 
pany’s  fiber  optic  cable  on  utility  poles 
from  $2.00  to  $4.50  per  linear  foot  was 
preempted  by  O.C.G.A.  §  32-4-92(a)(10), 
or  otherwise  invalid  because  it  exceeded 
the  fees  charged  by  the  Georgia  Depart¬ 
ment  of  Transportation  for  its  rights  of 
way,  was  an  issue  appropriate  for  resolu¬ 
tion  by  the  Supreme  Court  of  Georgia 
through  a  certified  question.  Alltel 
Communs.,  Inc.  v.  City  of  Macon,  345  F.3d 
1219  (11th  Cir.  2003). 

Cited  in  Department  of  Transp.  v.  Doss, 
238  Ga.  480,  233  S.E.2d  144  (1977);  Geor¬ 
gia  Power  Co.  v.  Collum,  176  Ga.  App.  61, 
334  S.E.2d  922  (1985);  Murray  v.  Ga.  DOT, 
284  Ga.  App.  263,  644  S.E.2d  290  (2007). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Scope  of  municipal  regulation  of 
state  highway  system.  —  Municipality 
may  not,  by  ordinance,  seek  to  regulate 
streets  which  are  a  part  of  the  state  high¬ 
way  system,  except  when  the  municipality 
is  placing  parking  meters  on  or  adjacent 
to  a  road  which  is  a  part  of  the  system, 
and  has  been  first  authorized  by  the  de¬ 
partment  to  place  such  parking  meters;  or 
the  municipality  may  also  erect  or  main¬ 
tain  a  traffic-control  device  on  a  road 
which  is  a  part  of  the  system,  if  written 
approval  has  first  been  obtained  from  the 
department.  1974  Op.  Att’y  Gen.  No. 
U74-94. 

Contract  for  improvement  of 
county  road  located  in  municipality. 

—  County  may,  by  contract,  obtain  the 
cooperation  of  a  municipality  in  the 
right-of-way  acquisition  for,  and  construc¬ 
tion  and  maintenance  of,  a  county  road 


located  within  the  municipality,  but  the 
county  cannot  require  this  of  a  municipal¬ 
ity  absent  an  appropriate  contract.  1986 
Op.  Att’y  Gen.  No.  U86-27. 

Truck  routes.  —  By  establishing  truck 
routes,  a  city  may  effectively  regulate  the 
amount  of  weight  which  may  be  carried  on 
designated  streets  on  the  municipal  street 
system.  1982  Op.  Att’y  Gen.  No.  82-20. 

Any  city  or  county  ordinances  purport¬ 
ing  to  regulate  vehicular  weights  must  not 
exceed  maximum  weights  permitted  by 
O.C.G.A.  §  32-6-26.  1982  Op.  Att’y  Gen. 
No.  82-20. 

Use  of  cameras  to  enforce  traffic 
laws.  —  Municipalities  are  not  prohibited 
by  Georgia’s  Constitution  or  laws  from 
enacting  ordinances  regarding  enforce¬ 
ment  of  traffic  control  devices  by  the  use  of 
cameras.  2000  Op.  Att’y  Gen.  No. 
U2000-7. 


RESEARCH  REFERENCES 


C.J.S.  —  40  C.J.S.,  Highways,  §  187  et 
seq. 

ALR.  —  Validity  of  restrictions  as  to 


points  at  which  jitney  bus  passengers  may 
be  taken  on  and  discharged,  6  ALR  110. 
Validity  of  statute  or  ordinance  giving 
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right  of  way  in  streets  or  highways  to 
certain  classes  of  vehicles,  38  ALR  24. 

Constitutionality  of  statute  or  ordi¬ 
nance  denying  right  of  property  owners  to 
defeat  a  proposed  street  improvement  by 
protest,  52  ALR  883. 

Liability  of  municipal  corporations  and 
their  licensees  for  the  torts  of  independent 
contractors,  52  ALR  1012. 

Duty  as  regards  barriers  for  protection 
of  automobile  travel,  86  ALR  1389;  173 
ALR  626. 

Personal  liability  of  highway  officers  for 
damage  to  or  trespass  upon  land  in  con¬ 
nection  with  construction  or  maintenance 
of  highway,  90  ALR  1481. 


Validity,  construction,  and  application 
of  municipal  ordinances  relating  to  load¬ 
ing  or  unloading  passengers  by  interur- 
ban  busses  on  streets,  144  ALR  1119. 

Municipal  power  as  to  billboards  and 
outdoor  advertising,  58  ALR2d  1314. 

Municipality’s  power  to  permit  private 
owner  to  construct  building  or  structure 
overhanging  or  crossing  the  air  space 
above  public  street  or  sidewalk,  76  ALR2d 
896. 

Liability  of  private  landowner  for  vege¬ 
tation  obscuring  view  at  highway  or  street 
intersection,  69  ALR4th  1092. 


32-4-93.  Liability  of  municipalities  for  defects  in  public  roads. 

(a)  A  municipality  is  relieved  of  any  and  all  liability  resulting  from  or 
occasioned  by  defects  in  the  public  roads  of  its  municipal  street  system 
when  it  has  not  been  negligent  in  constructing  or  maintaining  the  same 
or  when  it  has  no  actual  notice  thereof  or  when  such  defect  has  not 
existed  for  a  sufficient  length  of  time  for  notice  thereof  to  be  inferred. 

(b)  A  municipality  is  relieved  of  any  and  all  liability  resulting  from  or 
occasioned  by  defective  construction  of  those  portions  of  the  state 
highway  system  or  county  road  system  lying  within  its  corporate  limits 
or  resulting  from  the  failure  of  the  department  or  the  county  to 
maintain  such  roads  as  required  by  law  unless  the  municipality 
constructed  or  agreed  to  perform  the  necessary  maintenance  of  such 
road.  (Civil  Code  1895,  §  749;  Civil  Code  1910,  §  898;  Code  1933, 
§  69-303;  Ga.  L.  1961,  p.  469,  §  4;  Code  1933,  §  95A-505,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1.) 


Cross  references.  —  Liability  of  mu¬ 
nicipal  corporations  for  acts  or  omissions 
of  officers,  T.  36,  C.  33. 

Law  reviews.  —  For  article  discussing 
necessity  of  liability  insurance  for  Georgia 
counties  and  municipalities,  and  constitu¬ 
tional  authority  of  the  units  to  provide 
such  insurance,  see  25  Ga.  B.J.  35  (1962). 
For  article  discussing  Georgia’s  practice  of 
exposing  municipalities  to  tort  liability 
through  the  use  of  nuisance  law,  see  12 
Ga.  St.  B.J.  11  (1975).  For  article  discuss¬ 
ing  origin  and  construction  of  Georgia 
statute  concerning  municipal  liability  for 
street  defects,  see  14  Ga.  L.  Rev.  239 


(1980).  For  annual  survey  of  local  govern¬ 
ment  law,  see  38  Mercer  L.  Rev.  289 
(1986).  For  annual  survey  article  discuss¬ 
ing  local  government  law,  see  51  Mercer  L. 
Rev.  397  (1999).  For  survey  article  on  local 
government  law  for  the  period  from  June 
1,  2002  to  May  31,  2003,  see  55  Mercer  L. 
Rev.  353  (2003).  For  annual  survey  of  local 
government  law,  see  58  Mercer  L.  Rev.  267 
(2006). 

For  note  discussing  state  liability  for 
highway  defects  and  waiver  of  sovereign 
immunity  under  U.S.  Const.,  amend.  11, 
see  27  Emory  L.J.  337  (1978). 


1063 


32-4-93 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-4-93 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Trial  Procedure 

General  Consideration 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Ga.  L.  1895,  p.  306, 
which  was  subsequently  repealed  but  was 
succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

Recreational  Property  Act.  —  Apply¬ 
ing  the  Recreational  Property  Act  (RPA), 
O.C.G.A.  §  51-3-20  et  seq.,  to  a  municipal 
sidewalk  does  not  place  the  RPA  in  conflict 
with  O.C.G.A.  §  32-4-93,  which  sets  forth 
circumstances  in  which  a  city  may  be 
liable  for  defects  in  its  streets  and  side¬ 
walks;  simply  stated,  the  RPA  will  control 
when  the  sidewalk  is  used  for  a  “recre¬ 
ational  purpose”  and  the  other  require¬ 
ments  of  the  RPA  are  satisfied,  and 
§  32-4-93  will  apply  in  other  cases.  City  of 
Tybee  Island  v.  Godinho,  270  Ga.  567,  511 
S.E.2d  517  (1999). 

Ordinance  denying  liability  uncon¬ 
stitutional.  —  Insofar  as  charter  provi¬ 
sions  relieve  a  city  from  liability  for  neg¬ 
ligence  in  the  maintenance  of  the  city’s 
streets,  such  provision  is  inconsistent 
with  general  law  in  this  state,  and  the 
inhibition  contained  in  Ga.  Const.  1945, 
Art.  I,  Sec.  IV,  Para.  I  (see  Ga.  Const. 
1983,  Art.  Ill,  Sec.  VI,  Para.  IV)  against 
the  passage  of  special  laws  conflicting 
with  existing  general  law  precluded  rais¬ 
ing  such  charter  provisions  as  a  defense  to 
a  personal  injury  action  against  the  city. 
City  of  Macon  v.  Harrison,  98  Ga.  App. 
769,  106  S.E.2d  833  (1958). 

When  legal  duty  exists  in  favor  of 
third  persons,  city  may  by  ordinance 
regulate  the  matter  of  the  duty’s  perfor¬ 
mance.  Ellis  v.  Southern  Grocery  Stores, 
Inc.,  46  Ga.  App.  254,  167  S.E.  324  (1933). 

Duty  to  maintain  streets  and  side¬ 
walks.  —  Municipal  corporation  has  the 
duty  to  exercise  ordinary  care  in  keeping 
the  municipality’s  streets  and  sidewalks 
in  a  reasonably  safe  condition  so  that  a 
person  can  pass  along  the  streets  and 


sidewalks  in  the  ordinary  methods  of 
travel  with  reasonable  safety.  City  of  East 
Point  v.  Christian,  40  Ga.  App.  633,  151 
S.E.  42  (1929);  City  of  Silvertown  v. 
Harcourt,  51  Ga.  App.  160,  179  S.E.  772 
(1935);  City  of  Barnesville  v.  Sappington, 
58  Ga.  App.  27,  197  S.E.  342  (1938);  Har¬ 
ris  v.  City  of  Rome,  59  Ga.  App.  279,  200 
S.E.  337  (1938). 

Municipalities  generally  have  a  minis¬ 
terial  duty  to  keep  their  streets  in  repair, 
and  municipalities  are  liable  for  injuries 
resulting  from  defects  after  actual  notice, 
or  after  the  defect  has  existed  for  a  suffi¬ 
cient  time  to  infer  notice.  Bush  v.  City  of 
Gainesville,  105  Ga.  App.  381,  124  S.E. 2d 
667  (1962). 

Obligation  of  a  city  to  maintain  portions 
of  the  state  highway  system  within  the 
city’s  corporate  limits  if  the  city  has  “con¬ 
structed  or  agreed  to  perform  the  neces¬ 
sary  maintenance  of  such  roads”  applies  to 
public  sidewalks.  Williams  v.  City  of  Social 
Circle,  225  Ga.  App.  746,  484  S.E.2d  687 
(1997). 

City  was  liable  for  defect  in  side¬ 
walk.  —  Since  a  victim  was  injured  on  the 
city’s  sidewalk,  the  trial  court  erred  in 
granting  summary  judgment  to  the  city  as 
the  pleadings  were  sufficient  to  raise  the 
inference  that  the  city,  having  repaired 
the  sidewalk,  had  implied  knowledge  of 
the  defect  therein.  English  v.  City  of  Ma¬ 
con,  259  Ga.  App.  766,  577  S.E.2d  837 
(2003). 

City  was  not  liable  for  injuries  to 
plaintiff  who  stepped  in  a  hole  in  a  grassy 
area  about  nine  feet  from  the  edge  of  the 
paved  street  since  the  evidence  showed 
that  the  hole  was  not  located  on  a  city 
street  or  sidewalk.  City  of  Vidalia  v. 
Brown,  237  Ga.  App.  831,  516  S.E. 2d  851 
(1999). 

City  was  relieved  of  liability  for  the 
injuries  sustained  by  the  injured  parties 
when  the  parties  were  hit  by  a  motor 
vehicle  at  an  intersection  that  was  dark 
due  to  a  loose  hinge  on  a  streetlight,  under 
O.C.G.A.  §  32-4-93(a),  as  the  city  did  not 
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have  actual  notice  of  the  problem,  and  the 
problem  had  not  existed  for  any  apprecia¬ 
ble  length  of  time  so  as  to  give  the  city 
constructive  notice  of  the  problem. 
Roquemore  v.  City  of  Forsyth,  274  Ga. 
App.  420,  617  S.E.2d  644  (2005). 

City  had  no  notice  or  knowledge  of 
drainage  problem.  —  Motorist’s  failure 
to  show  a  city’s  knowledge  or  notice  of  a 
roadway  drainage  problem,  which  caused 
a  traffic  accident,  defeated  the  motorist’s 
negligence  and  nuisance  claims  against 
the  city.  Thompson  v.  City  of  Atlanta,  274 
Ga.  App.  1,  616  S.E.2d  219  (2005). 

City  immune  for  operation  of  a 
fountain.  —  City  was  entitled  to  sover¬ 
eign  immunity  under  O.C.G.A.  §  32-4-93 
in  a  pedestrian’s  claim  against  the  city  for 
negligent  maintenance  of  a  fountain 
which  the  pedestrian  argued  resulted  in 
ice  forming  on  a  sidewalk  where  the  pe¬ 
destrian  slipped  and  fell.  The  pedestrian 
failed  to  point  to  specific  evidence  of  the 
city’s  actual  or  constructive  notice  of  any 
defect  in  the  fountain.  Naraine  v.  City  of 
Atlanta,  306  Ga.  App.  561,  703  S.E.2d  31 
(2010). 

Duty  exists  as  to  travel  both  by  day 
and  by  night.  —  General  rule  of  law  is 
that  a  municipal  corporation  must  keep 
the  municipality’s  streets  and  sidewalks 
reasonably  safe  for  travel  in  the  ordinary 
mode  by  night  as  well  as  by  day.  If  the 
municipality  fails  to  do  so,  the  municipal¬ 
ity  is  liable  in  damages  for  injuries  sus¬ 
tained  in  consequence.  Mayor  of  Buford  v. 
Medley,  58  Ga.  App.  48,  197  S.E.  494 
(1938). 

City  responsible  for  maintaining 
annexed  highways.  —  Where  a  territory 
is  lawfully  annexed  to  a  city,  the  new  area 
becomes  a  part  of  the  city  for  all  municipal 
purposes,  the  public  highways  therein  be¬ 
come  streets  of  the  city,  and  the  city  be¬ 
comes  chargeable  with  the  duty  of  using 
reasonable  diligence  in  seeing  that  the 
streets  are  placed  and  kept  in  such  condi¬ 
tion  as  will  make  passage  thereon  reason¬ 
ably  safe.  Bush  v.  City  of  Gainesville,  105 
Ga.  App.  381,  124  S.E.2d  667  (1962). 

Maintenance  of  portions  of  state 
highway  system.  —  When  the  Depart¬ 
ment  of  Transportation  fails  to  maintain 
those  portions  of  the  state  highway  sys¬ 
tem  lying  within  a  municipality’s  corpo¬ 


rate  limits  as  required  by  law,  a  munici¬ 
pality  can  be  held  liable  for  such  failure 
where  the  municipality  agreed  to  perform 
the  necessary  maintenance.  City  of 
Fairburn  v.  Cook,  188  Ga.  App.  58,  372 
S.E. 2d  245,  cert,  denied,  188  Ga.  App.  911, 
372  S.E. 2d  245  (1988). 

Even  though  a  city  agreed  to  maintain  a 
portion  of  a  state  highway,  the  city  was 
not  responsible  for  correcting  design  and 
construction  deficiencies.  Duncan  v.  City 
of  Macon,  221  Ga.  App.  710,  472  S.E.2d 
455  (1996). 

City  was  not  responsible  for  main¬ 
tenance  of  a  traffic  signal  device  at  the 

intersection  of  a  city  street  and  a  state 
highway,  where  the  Department  of  Trans¬ 
portation  engineered,  constructed,  main¬ 
tained,  and  set  the  timing  sequence  for 
the  device  and  the  city  had  no  discretion 
or  decision-making  power  with  regard  to 
the  device’s  location,  sequencing,  or  tim¬ 
ing.  McPherson  v.  City  of  Fort  Oglethorpe, 
200  Ga.  App.  129,  407  S.E.2d  99  (1991). 

No  authority  to  maintain  over¬ 
grown  area  bordering  intersection.  — 
In  a  wrongful  death  action,  the  trial  court 
did  not  err  in  finding  the  Georgia  Depart¬ 
ment  of  Transportation  immune  from  suit 
from  liability  to  the  decedent’s  estate  and 
survivors  for  failing  to  maintain  an  over¬ 
grown  area  of  shrubbery  that  bordered  an 
intersection,  as  neither  O.C.G.A. 
§  32-2-2,  when  read  in  concert  with 
O.C.G.A.  §  32-4-93,  nor  O.C.G.A. 
§  50-21-24(8)  imposed  liability  on  the  de¬ 
partment;  hence,  maintenance  of  the  area 
did  not  constitute  a  “substantial”  or  “other 
major”  maintenance  activity.  Welch  v.  Ga. 
DOT,  283  Ga.  App.  903,  642  S.E.2d  913 
(2007). 

Failure  of  city  to  erect  a  stop  sign  at 

an  intersection  was  not  a  “defect”  which 
would  exempt  the  city  from  claiming  im¬ 
munity  under  O.C.G.A.  §  32-4-93.  McKin¬ 
ley  v.  City  of  Cartersville,  232  Ga.  App. 
659,  503  S.E. 2d  559  (1998). 

Defects  for  which  liability  arises 
generally.  —  Defects  in  the  municipali¬ 
ty’s  streets  for  which  a  municipal  corpora¬ 
tion  may  be  held  liable  have  been  held  to 
include  objects  adjacent  to,  and  suspended 
over,  the  municipality’s  streets  and  side¬ 
walks,  the  presence  of  which  renders  the 
use  of  these  thoroughfares  more  hazard- 
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General  Consideration  (Cont’d) 

ous.  City  of  Bainbridge  v.  Cox,  83  Ga.  App. 
453,  64  S.E.2d  192  (1951);  Richards  v. 
Mayor  of  Americus,  158  Ga.  App.  693,  282 
S.E.2d  122  (1981). 

Municipal  corporation  is  liable  for  de¬ 
fects  which  are  gradually  brought  about 
by  the  forces  of  nature,  and  for  defects  or 
obstructions  created  in  or  placed  on  a 
public  street  by  strangers  which  render 
such  street  unsafe  for  normal  travel, 
where  the  municipality  had  notice  of  such 
defect  or  obstruction  and  failed  to  exercise 
ordinary  care  in  remedying  or  removing 
the  defect  or  obstruction,  or  where  the 
defect  or  obstruction  had  existed  for  a 
sufficient  length  of  time,  and  when  taken 
in  connection  with  the  nature  of  the  defect 
or  obstruction,  it  could  be  reasonably  said 
that  the  city  should  have  known,  and  had 
reasonable  time  to  repair  or  remove  the 
defect  or  obstruction.  City  of  Barnesville  v. 
Sappington,  58  Ga.  App.  27,  197  S.E.  342 
(1938). 

Municipality  is  bound  to  keep  the  mu¬ 
nicipality’s  streets  in  a  reasonably  safe 
condition  for  travel  by  night  as  well  as  by 
day,  and  is  responsible  if  the  municipality 
fails  to  exercise  ordinary  care  to  accom¬ 
plish  safety,  where  the  municipality 
knows  or  should  know  that  the  street  is  in 
an  unsafe  condition.  Where  a  defect  in  a 
street  has  existed  for  so  long  a  time  that 
the  city  in  the  exercise  of  ordinary  dili¬ 
gence  ought  to  have  discovered  and  rem¬ 
edied  the  defect,  actual  notice  is  unneces¬ 
sary.  Mayor  of  Buford  v.  Medley,  58  Ga. 
App.  48,  197  S.E.  494  (1938);  Mason  v. 
Crowe,  88  Ga.  App.  191,  76  S.E. 2d  432 
(1953). 

Where  the  defective  condition  of  a  side¬ 
walk  is  due  to  the  failure  to  repair  the 
sidewalk  or  due  to  the  negligent  acts  of 
third  persons,  a  city  is  not  liable  unless  it 
had  actual  notice  of  the  defect,  or  unless 
the  city  appears  from  the  facts  in  the  case 
that  the  defect  could  have  been  ascer¬ 
tained  by  the  exercise  of  ordinary  care,  as 
when  the  defect  existed  for  such  a  length 
of  time  that  notice  will  be  implied.  City  of 
Rome  v.  Stone,  46  Ga.  App.  259,  167  S.E. 
325  (1933). 

Liability  for  minor  defects.  —  Defect 
in  a  city  sidewalk,  as  described  in  a  peti¬ 


tion  suing  a  municipality  for  personal 
injuries,  although  of  a  size  and  nature 
ordinarily  classed  as  a  “minor  defect,”  was 
not  minor  enough  to  require  holding  as  a 
matter  of  law  on  demurrer  (now  motion  to 
dismiss)  that  the  defendant  was  not  neg¬ 
ligent  in  performing  the  defendant’s  legal 
duty  to  keep  the  defendant’s  public  streets 
and  sidewalks  reasonably  safe  enough  for 
passage,  when  it  appeared  that  the  defen¬ 
dant  knew  or  should  have  known  of  the 
defect  in  time  to  repair  the  defect  or  set  up 
warning  signals.  City  of  Rome  v.  Richard¬ 
son,  62  Ga.  App.  85,  7  S.E.2d  927  (1940). 

Liability  for  acts  of  agents  and  em¬ 
ployees.  —  Municipal  corporation  is  lia¬ 
ble  for  defects  and  obstructions  existing  in 
one  of  the  municipality’s  public  streets 
created  in  or  placed  thereon  by  the  munic¬ 
ipality’s  own  agents  or  employees,  which 
renders  such  street  unsafe  to  persons 
passing  along  such  street.  City  of 
Barnesville  v.  Sappington,  58  Ga.  App.  27, 
197  S.E.  342  (1938)  (decided  under  former 
Code  1933,  §  69-301). 

Agency  relationship  between  mu¬ 
nicipality  and  state.  —  Where  a  munic¬ 
ipal  corporation  selected  and  paid  a  con¬ 
tractor  to  grade  the  municipality’s  streets 
although  the  State  Highway  Department 
(now  Department  of  Transportation) 
agreed  to  pay  part  of  the  costs,  and  the 
work  was  to  be  performed  under  an  engi¬ 
neer  appointed  by  the  municipality,  whose 
selection,  plans,  and  specifications  had  to 
be  approved  by  the  department,  and  the 
department  was  to  inspect  the  work  only 
in  a  general  way  to  see  that  the  plans  and 
specifications  were  complied  with,  the  mu¬ 
nicipality,  in  performing  the  work,  was  an 
independent  contractor,  and  not  the  agent 
of  the  department,  regardless  of  whether 
the  portion  of  the  street  graded,  within 
the  municipality,  had  become  a  state-aid 
road.  Gaines  v.  City  of  Calhoun,  42  Ga. 
App.  89,  155  S.E.  214  (1930)  (decided 
under  former  Code  1910,  §  828). 

City  liable  although  state  pre¬ 
scribed  specifications  for  grading.  — 
When  the  owner  of  property  abutting 
upon  the  street  graded  by  a  municipality 
sustained  damage  to  the  value  of  the  own¬ 
er’s  property  because  the  municipality 
changed  the  grade  of  the  street  in  accor¬ 
dance  with  plans  and  specifications  pre- 
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scribed  by  the  State  Highway  Department 
(now  Department  of  Transportation)  the 
municipality  is  not  relieved  of  liability  to 
the  property  owner  merely  because  the 
State  Highway  Department  (now  Depart¬ 
ment  of  Transportation)  prescribed  the 
plans  and  specifications.  Gaines  v.  City  of 
Calhoun,  42  Ga.  App.  89,  155  S.E.  214 
(1930)  (decided  under  former  Code  1910, 
§  828). 

Distinction  between  discretionary 
nonfeasance  and  negligent  mainte¬ 
nance  by  city.  —  Clear  line  is  drawn 
between  discretionary  nonfeasance  and 
negligent  maintenance  of  something 
erected  by  the  city,  in  the  city’s  discretion, 
in  such  manner  as  to  create  a  dangerous 
nuisance,  and  which  amounts  to  misfea¬ 
sance.  Christensen  v.  Floyd  County,  158 
Ga.  App.  274,  279  S.E.2d  723  (1981). 

Deciding  whether  to  erect  or  not  to  erect 
a  traffic  control  sign  or  to  maintain  the 
sign  after  installation  is  an  exercise  of  a 
governmental  function  by  a  municipality, 
and  the  municipality  is  not  liable  for  any 
negligent  performance  of  this  function. 
Christensen  v.  Floyd  County,  158  Ga.  App. 
274,  279  S.E. 2d  723  (1981). 

Traffic  controls  which  are  govern¬ 
ment  functions  for  safety.  —  Operation 
and  maintenance  of  traffic  lights  and 
other  traffic  control  devices  is  a  govern¬ 
mental  function  conducted  on  behalf  of 
the  public  safety  and  for  the  negligent 
performance  of  which  municipal  corpora¬ 
tions  are  not  liable.  Barnett  v.  City  of 
Albany,  149  Ga.  App.  331,  254  S.E.2d  481 
(1979). 

Driver’s  allegations  of  negligence 
against  a  city  for  negligent  maintenance 
of  a  stop  sign,  which  was  allegedly  ob¬ 
scured  by  foliage,  were  subject  to  sum¬ 
mary  judgment  based  on  the  city’s  sover¬ 
eign  immunity  pursuant  to  O.C.G.A. 
§  36-33- 1(b).  The  driver’s  nuisance  claim 
was  barred  because  the  driver  failed  to 
show  the  city’s  awareness  of  a  problem 
with  the  stop  sign.  Albertson  v.  City  of 
Jesup,  312  Ga.  App.  246,  718  S.E. 2d  4 
(2011),  cert,  denied,  2012  Ga.  LEXIS  245 
(Ga.  2012). 

Traffic  controls  which  are  unre¬ 
lated  to  street  maintenance.  —  Opera¬ 
tion  and  maintenance  of  traffic  lights  and 
other  traffic  control  devices  are  not  related 


to  the  maintenance  of  the  streets  as  such, 
and  liability  of  a  municipality  for  the 
negligent  failure  to  maintain  a  stop  sign 
after  the  stop  sign  is  once  erected  cannot 
be  predicated  on  the  theory  that  the  stop 
sign  is  a  part  of  street  maintenance. 
Barnett  v.  City  of  Albany,  149  Ga.  App. 
331,  254  S.E. 2d  481  (1979). 

City  liable  for  defect  despite  fran¬ 
chise  granted  to  power  company.  — 
After  a  bus  passenger  is  injured  when  the 
passenger’s  arm,  which  is  propped  in  an 
open  bus  window,  is  wedged  between  the 
bus  window  frame  and  a  power  pole  in¬ 
stalled  by  an  electric  company  under  a 
franchise  agreement  with  a  city,  and  the 
city  asserts  that  the  city  granted  the  fran¬ 
chise  an  exercise  of  the  city’s  legislative 
powers  for  which  the  city  cannot  be  held 
liable  under  O.C.G.A.  §  36-33-1,  the  city’s 
claim  of  governmental  immunity  is  not 
the  issue;  the  issue  instead  is  the  liability 
of  the  city  under  O.C.G.A.  §  32-4-93  for 
the  alleged  defect  in  a  public  road  in  the 
city’s  municipal  street  system.  Kicklighter 
v.  Savannah  Transit  Auth.,  167  Ga.  App. 
528,  307  S.E. 2d  47  (1983). 

City  not  liable  when  railroad  negli¬ 
gently  placed  warning  device.  —  City 
was  not  liable  in  public  nuisance  action  for 
injuries  to  plaintiff  arising  out  of  train  and 
car  collision  allegedly  due  to  negligent 
placement  of  warning  device  at  railroad 
where  the  road  and  warning  device  in 
question  were  constructed  and  main¬ 
tained  by  the  county  or  railroad  company 
and  where  there  was  no  evidence  that  the 
city  had  assumed  responsibility  for  main¬ 
tenance  of  that  section  of  the  road  in 
question.  Peluso  v.  Central  of  Ga.  R.R., 
165  Ga.  App.  215,  299  S.E.2d  51  (1983). 

Liability  of  owner  whose  property 
abuts  street  on  highway.  —  Owner  of 
property  abutting  upon  a  street  or  high¬ 
way  is  not,  by  virtue  thereof,  liable  for 
defects  in  the  streets  or  highways.  Ellis  v. 
Southern  Grocery  Stores,  Inc.,  46  Ga.  App. 
254,  167  S.E.  324  (1933). 

If  a  city  ordinance  can  be  taken  and 
construed  as  meaning  that  the  owner  of 
any  improved  or  vacant  premises  of  what¬ 
ever  character  and  size,  within  the  limits 
of  a  city,  becomes  instantly  liable  for  inju¬ 
ries  to  third  persons  from  the  moment  any 
trash,  banana  peeling,  ice,  snow,  or  other 
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object  falls  upon  the  abutting  sidewalk, 
without  fault  or  knowledge  on  the  part  of 
such  owner,  it  would  manifestly  be  a  rule 
so  harsh  and  unconscionable  as  would 
render  such  municipal  ordinance  uncon¬ 
stitutional  and  void  as  violative  of  Ga. 
Const.  1877,  Art.  I,  Sec.  I,  Para.  Ill  (see 
Ga.  Const.  1983,  Art.  I,  Sec.  I,  Para.  I). 
Ellis  v.  Southern  Grocery  Stores,  Inc.,  46 
Ga.  App.  254,  167  S.E.  324  (1933). 

When  abutting  property  owner  owes  no 
duty  to  third  person  because  of  a  defective 
condition  of  the  sidewalk  against  which 
the  property  abuts,  unless,  the  defect  was 
brought  about  by  such  owner  personally, 
the  city  could  not  by  ordinance,  under 
guise  of  police  regulation,  impose  the  city’s 
own  liability  upon  such  property  owner  or 
make  the  owner  liable  to  third  persons  for 
acts  other  than  the  owner’s  own.  Ellis  v. 
Southern  Grocery  Stores,  Inc.,  46  Ga.  App. 
254,  167  S.E.  324  (1933). 

Rule  that  an  owner  of  property  abutting 
upon  a  street  or  highway  is  not,  because  of 
ownership,  liable  for  defects  in  the  street 
or  highway  does  not  apply  when  the 
owner  of  abutting  property  creates  a  de¬ 
fect  or  nuisance  in  a  street  or  highway.  In 
this  event  the  owner  is  liable,  not  because 
the  owner  owns  the  abutting  property,  but 
because  the  owner  creates  or  maintains 
the  things  from  which  injury  results.  Ellis 
v.  Southern  Grocery  Stores,  Inc.,  46  Ga. 
App.  254,  167  S.E.  324  (1933). 

Liability  for  injury  sustained  dur¬ 
ing  punitive  road  work.  —  City  is  not 
liable  in  damages  for  an  injury  sustained 
by  the  plaintiff  after  the  plaintiff  had  been 
convicted  of  a  penal  offense  in  the  city’s 
police  court  and  sentenced  to  work  on  the 
city’s  public  streets,  although  the  plain¬ 
tiff’s  injury  occurred  while  the  plaintiff 
was  thus  engaged  in  such  work,  and  re¬ 
sulted  solely  from  the  city’s  negligence,  as 
keep  and  maintenance  of  the  convict  and 
the  work  the  convict  was  required  to  per¬ 
form  upon  the  city’s  public  streets  is  a 
governmental  function,  for  the  negligent 
performance  of  which  the  city  is  not  liable 
to  the  convict/plaintiff  in  damages  for  a 
resulting  injury.  Hurley  v.  City  of  Atlanta, 
208  Ga.  457,  67  S.E. 2d  571  (1951),  cert, 
denied,  343  U.S.  917,  72  S.  Ct.  650,  96  L. 
Ed.  1331  (1952). 


Removal  of  warning  devices  by 
third  persons.  —  If  proper  guards  are 
erected  or  proper  lights  or  signals  are 
placed  by  city  to  give  warning  of  danger 
caused  by  excavation  or  obstruction  in  a 
street,  and  such  guards  or  signals  are 
removed  or  rendered  ineffective  by  third 
parties,  or  from  causes  over  which  the  city 
has  no  control,  the  city  is  absolved  from 
resultant  damage  unless  the  city  fails, 
after  notice  of  the  removal  of  such  warn¬ 
ings,  to  replace  the  warnings  within  a 
reasonable  time.  City  of  Rome  v.  Alexan¬ 
der,  63  Ga.  App.  301,  11  S.E.2d  52  (1940). 

Defect  where  street  abuts  state 
highway.  —  Notwithstanding  that  a  city 
was  not  negligent  in  construction  of  an 
asphalt  street,  it  would,  if  negligent  in 
maintaining  a  dangerous  hole  or  defect 
where  the  asphalt  pavement  joined  ce¬ 
ment  state  highway,  be  responsible  for 
any  injury  sustained  by  an  occupant  of  an 
automobile  if  the  hole  or  defect  caused  the 
car  to  go  out  of  control  and  to  swerve  along 
the  asphalt  street,  although  the  street 
was  reasonably  safe  for  automobile  travel 
in  the  usual  and  ordinary  mode.  Mayor  of 
Buford  v.  Medley,  58  Ga.  App.  48,  197  S.E. 
494  (1938). 

Lighting  of  streets.  —  In  the  absence 
of  any  statutory  requirement,  a  municipal 
corporation  need  not  light  the  municipal¬ 
ity’s  streets  with  lamps,  and  no  liability 
results  from  the  municipality’s  decision 
whether  or  not  to  light  the  municipality’s 
streets.  Lundy  v.  City  Council,  51  Ga.  App. 
655,  181  S.E.  237  (1935). 

If  a  city  performs  the  city’s  duty  to  keep 
the  city’s  streets  in  a  reasonably  safe  con¬ 
dition,  the  mere  absence  of  an  ordinary 
street  light  at  a  given  point  will  not  con¬ 
stitute  such  negligence  as  to  render  the 
city  liable.  Lundy  v.  City  Council,  51  Ga. 
App.  655,  181  S.E.  237  (1935). 

Operation  of  a  traffic  light  conducted 
in  behalf  of  the  public  safety  is  a  govern¬ 
mental  function  in  the  exercise  of  the 
police  power  for  the  negligent  perfor¬ 
mance  of  which  a  city  is  not  liable.  Stanley 
v.  City  of  Macon,  95  Ga.  App.  108,  97 
S.E. 2d  330  (1957). 

Street  used  for  school  access  only. 

—  Street  situated  entirely  on  property 
owned  by  a  municipal  corporation  and 
devoted  entirely  by  the  municipality  to 
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school  purposes,  which  street  serves  only 
as  an  entrance  to  the  school  buildings 
situated  thereon,  and  which  exists  for  the 
use  of  the  general  public  only  in  the  sense 
that  any  member  of  the  general  public 
desiring  access  to  the  school  buildings  and 
grounds  could  use  the  street,  is  not  such  a 
public  street  that  the  city  will  be  held 
liable  for  the  street’s  negligent  construc¬ 
tion  and  maintenance.  City  of  Atlanta  v. 
Reiser,  50  Ga.  App.  600,  179  S.E.  192 
(1935). 

Planning  and  construction  of 
safety  zone.  —  In  the  planning  and  the 
construction  of  a  safety  zone  on  a  city 
street,  the  city  is  engaged  in  a  governmen¬ 
tal  function  and  could  not  be  held  liable 
for  any  error  in  judgment  in  such  plan¬ 
ning.  Beall  v.  City  of  Atlanta,  72  Ga.  App. 
760,  34  S.E. 2d  918  (1945). 

For  a  discussion  of  liability  for 
maintenance  of  safety  zone,  see  Beall 
v.  City  of  Atlanta,  72  Ga.  App.  760,  34 
S.E. 2d  918  (1945). 

Power  lines.  —  When,  in  a  city  street 
about  80  feet  wide,  the  city  has  authorized 
the  erection  and  maintenance,  longitudi¬ 
nally  down  the  middle  of  the  street,  of  a 
series  of  poles  supporting  electrical  wires, 
and  on  either  side  of  the  poles  there  re¬ 
mains  a  driveway  approximately  40  feet 
in  width  each,  and  the  poles  cause  no 
substantial  danger  or  interference  with 
the  lawful  use  of  the  road,  the  mainte¬ 
nance  of  the  poles  in  the  street  is  not 
negligence,  either  as  a  matter  of  law  or  in 
fact.  South  Ga.  Power  Co.  v.  Smith,  42  Ga. 
App.  100,  155  S.E.  80  (1930). 

Because  material  fact  questions  re¬ 
mained  regarding  the  quality  of  a  utility 
company’s  inspection  and  whether  the 
company  had  constructive  knowledge  of 
an  electrical  wiring  defect  outside  of  a 
homeowner’s  home,  summary  judgment 
was  properly  denied.  Schuessler  v.  Ben¬ 
nett,  287  Ga.  App.  880,  652  S.E.2d  884 
(2007),  cert,  denied,  2008  Ga.  LEXIS  230 
(Ga.  2008). 

Tree  overhanging  sidewalk.  —  Even 
if  a  tree  actually  grew  in  a  park  so  that  the 
tree’s  maintenance  is  a  governmental 
function,  if  some  of  the  tree’s  limbs  over¬ 
hung  a  sidewalk  not  part  of  a  park  so  that 
the  sidewalk  was  not  in  a  reasonably  safe 
condition,  so  that  persons  could  pass  along 


the  sidewalk  in  the  ordinary  methods  of 
travel  with  reasonable  safety,  a  munici¬ 
pality  would  be  liable  for  any  injuries 
caused  by  such  unsafe  condition,  if  other 
requirements  of  notice  and  negligence  ob¬ 
tained.  Mayor  of  Savannah  v.  Harvey,  87 
Ga.  App.  122,  73  S.E.2d  260  (1952)  (de¬ 
cided  under  former  Ga.  L.  1895,  p.  306). 

City  park  and  tree  commission  lia¬ 
bility  for  negligently  maintained 
trees.  —  Act  creating  a  park  and  tree 
commission  for  a  city  does  not  relieve  the 
city  of  the  city’s  duty  to  keep  the  city’s 
sidewalks  in  a  reasonably  safe  condition 
so  that  persons  could  pass  along  the  side¬ 
walks  in  the  ordinary  methods  of  travel 
with  reasonable  safety,  and  a  petition, 
alleging  injuries  due  to  the  negligence  of 
the  city  in  performing  such  duty,  states  a 
cause  of  action  as  against  a  general  de¬ 
murrer  (now  motion  to  dismiss).  Mayor  of 
Savannah  v.  Harvey,  87  Ga.  App.  122,  73 
S.E. 2d  260  (1952).  ‘ 

City  maintenance  of  drainage  cul¬ 
verts.  —  Summary  judgment  was 
granted  in  favor  of  a  city  upon  a  father’s 
claim  of  negligence  under  O.C.G.A. 
§  32-4-93(a)  because:  (1)  there  was  no 
showing  that  the  city  had  a  legal  duty  to 
expand  the  culvert  pipe  in  which  the  child 
drowned,  to  widen  the  shoulder  of  the 
street,  or  to  erect  a  guardrail,  as  no  stat¬ 
ute  required  the  city  to  take  these  actions, 
and  the  city’s  construction  code  did  not 
impose  a  duty  with  regard  to  the  culvert; 

(2)  there  was  no  evidence  that  the  city 
negligently  maintained  the  culvert;  and 

(3)  the  city  had  no  actual  or  constructive 
notice  of  flooding  problems  near  the  cul¬ 
vert  or  of  defects  in  the  culvert.  Walden  v. 
City  of  Hawkinsville,  No.  5:03-CV-0398 
(DF),  2005  U.S.  Dist.  LEXIS  21694  (M.D. 
Ga.  Sept.  21,  2005). 

Cited  in  Broadnax  v.  City  of  Atlanta, 
149  Ga.  App.  611,  255  S.E.2d  86  (1979); 
City  of  Social  Circle  v.  Sims,  228  Ga.  App. 
582,  492  S.E. 2d  240  (1997). 

Trial  Procedure 

Allegation  that  walkway  is  part  of 
municipal  streets  and  sidewalks.  — 

When  it  is  alleged  that  the  walkway  on 
which  the  plaintiff  was  injured  is  a  part  of 
the  sidewalk  and  street  system  of  a  mu¬ 
nicipal  corporation  there  must  be  some 
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evidence  that  the  walkway  was  intended 
and  maintained  by  the  city  for  such  use. 
Kesot  v.  City  of  Dalton,  94  Ga.  App.  194, 
94  S.E.2d  90  (1956). 

Evidence  as  to  presence  or  charac¬ 
ter  of  city  safeguard.  —  If  the  question 
is  whether  a  city  has  performed  the  city’s 
duty  in  regard  to  keeping  a  street  in  a 
reasonably  safe  condition,  or  whether  the 
city  has  been  negligent  in  that  regard,  and 
in  respect  to  failing  to  erect  proper  safe¬ 
guards  or  to  placing  proper  lights  at  a 
dangerous  place  where  an  injury  occurs, 
the  character  of  the  light  at  that  point,  or 
the  light’s  absence,  may  be  shown  as  a 
circumstance  bearing  on  the  question  of 
negligence.  Lundy  v.  City  Council,  51  Ga. 
App.  655,  181  S.E.  237  (1935). 

If  a  municipality  obstructs  a  street  or 
allows  the  street  to  remain  obstructed,  or 
out  of  repair,  or  in  a  dangerous  condition, 
the  fact  of  the  absence  of  lights  or  safe¬ 
guards  of  any  character  at  the  place  or 
that  a  street  light  established  at  that 
point  has  been  allowed  to  remain  unlit  for 
a  number  of  nights  before  an  injury  oc¬ 
curred  to  a  pedestrian  may  be  considered, 
along  with  the  other  evidence,  in  deter¬ 
mining  whether  there  is  negligence  in 
failing  to  keep  the  street  in  a  reasonably 
safe  condition.  Lundy  v.  City  Council,  51 
Ga.  App.  655,  181  S.E.  237  (1935). 

Evidence  which  raises  fact  ques¬ 
tion  of  implied  notice  to  city.  —  Evi¬ 
dence  that  a  power  pole  was  maintained 
in  the  same  location  for  many  years  and 
that  the  pole  bore  scrape  marks  from 
passing  vehicles  is  sufficient  to  raise  a  fact 
question  of  implied  notice  to  the  city. 
Kicklighter  v.  Savannah  Transit  Auth., 
167  Ga.  App.  528,  307  S.E.2d  47  (1983). 

Evidence  of  notice  required.  —  Be¬ 
cause  there  was  a  lack  of  evidence  that  the 
city  had  actual  or  constructive  knowledge 
of  a  defect  created  by  a  sewer  overflow 
resulting  in  the  absence  of  the  manhole 
cover,  the  issue  of  negligence  became  a 
matter  of  law.  Quinn  v.  City  of  Cave 
Spring,  243  Ga.  App.  598,  532  S.E. 2d  131 
(2000). 

Evidence  needed  to  defeat  sum¬ 
mary  judgment.  —  Once  a  city  put  forth 
evidence  showing  that  the  city  had  in¬ 


stalled  pipes  in  a  culvert  through  which  a 
creek  ran  under  a  street  in  compliance 
with  municipal  standards  for  culvert 
work,  it  was  incumbent  upon  a  resident 
claiming  negligence  to  come  forward  with 
some  evidence  of  negligent  installation  of 
the  pipes  in  order  to  defeat  summary 
judgment;  as  the  resident  had  not  done  so, 
it  was  proper  to  grant  summary  judgment 
for  the  city.  Gilbert  v.  City  of  Jackson,  287 
Ga.  App.  326,  651  S.E.2d  461  (2007). 

Notice  of  defect.  —  County  water  and 
sewer  authority  was  not  liable  to  motorist 
injured  when  street  pavement  collapsed, 
since  the  authority  had  no  duty  to  inspect 
water  lines  under  the  street  in  the  ab¬ 
sence  of  any  actual  or  constructive  notice 
of  a  defect.  Andrews  v.  City  of  Macon,  191 
Ga.  App.  745,  382  S.E.2d  739  (1989). 

Constructive  notice.  —  While  the 
question  of  constructive  notice  is  ordinar¬ 
ily  one  for  the  jury,  in  the  absence  of  any 
evidence  as  to  constructive  notice  there  is 
no  reasonable  ground  for  two  opinions, 
and  thus  the  issue  of  negligence  is  a 
matter  of  law,  not  a  question  of  fact  for  the 
jury.  Andrews  v.  City  of  Macon,  191  Ga. 
App.  745,  382  S.E.2d  739  (1989). 

In  an  action  for  injuries  sustained  by 
plaintiff  when  plaintiff  stepped  in  a  hole 
on  the  right-of-way  maintained  by  the 
city,  the  plaintiff’s  opinion  that  “the  hole 
appeared  to  have  been  there  for  a  signifi¬ 
cant  period  of  time,”  without  other  evi¬ 
dence  of  how  long  the  hole  had  been  in 
existence,  was  insufficient  to  raise  a  fac¬ 
tual  question  as  to  the  city’s  constructive 
notice  of  the  hole.  Brumbelow  v.  City  of 
Rome,  215  Ga.  App.  321,  450  S.E. 2d  345 
(1994). 

Even  though  the  size  of  the  depression 
in  which  the  plaintiff  tripped  and  the 
grass  growing  over  the  depression  pre¬ 
sented  some  evidence  of  age,  the  factors 
did  not  establish  that  the  depression  was 
so  old  as  to  provide  a  basis  for  concluding 
that  the  city  had  constructive  knowledge 
of  the  hazard.  Rischack  v.  City  of  Perry, 
223  Ga.  App.  856,  479  S.E.2d  163  (1996). 

Summary  of  means  of  showing  im¬ 
plied  or  constructive  notice  of  a  de¬ 
fect.  —  See  Crider  v.  City  of  Atlanta,  184 
Ga.  App.  389,  361  S.E. 2d  520,  cert,  denied, 
184  Ga.  App.  909,  361  S.E.2d  520  (1987). 

When  notice  presumed.  —  If  a  defect 
has  existed  in  a  sidewalk  for  such  a  length 
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of  time  that  by  reasonable  diligence  in  the 
performance  of  their  duties  the  defect 
ought  to  have  been  known  by  the  proper 
authorities,  notice  will  be  presumed,  and 
proof  of  actual  knowledge  will  not  be  nec¬ 
essary  in  order  to  render  the  municipality 
liable  for  injuries  occasioned  thereby.  Ellis 
v.  Southern  Grocery  Stores,  Inc.,  46  Ga. 
App.  254,  167  S.E.  324  (1933). 

Knowledge  on  the  part  of  a  city  of  a 
defect  in  one  of  the  city’s  sidewalks  will  be 
presumed  when  the  defect  has  continued 
for  such  a  length  of  time  that,  by  reason¬ 
able  diligence  in  the  performance  of  the 
city’s  duties,  the  defect’s  existence  should 
have  become  known  to  the  proper  author¬ 
ities.  City  of  Silvertown  v.  Harcourt,  51 
Ga.  App.  160,  179  S.E.  772  (1935). 

Time  needed  for  implied  notice  de¬ 
pends  on  defect  and  location.  — 
Length  of  time  that  must  elapse  from  the 
creation  or  placing  of  an  obstruction  in  the 
street  or  sidewalk  of  a  municipality,  in 
order  to  authorize  a  finding  of  negligence 
against  the  municipality,  will  vary  accord¬ 
ing  to  the  location  and  nature  of  the  de¬ 
fect.  City  of  Barnesville  v.  Sappington,  58 
Ga.  App.  27,  197  S.E.  342  (1938). 

It  was  error  to  overrule  the  city’s 
motion  for  judgment  n.o.v.  in  the  case 
of  a  bus  passenger  who  was  injured  when 
a  portion  of  street  pavement  collapsed, 
where  a  crack  in  the  pavement  which 
could  have  existed  for  three  days  prior  to 
the  collapse  was  not  itself  the  defect,  when 
three  days  was  not  a  sufficient  time  for 
surface  or  rainwater  entering  the  crack  to 
have  undermined  the  pavement,  and 
when  there  was  nothing  to  indicate  that  if 
the  city  had  investigated  the  crack  that 
the  cavity  which  caused  plaintiff’s  injuries 
would  have  been  discovered.  City  of  At¬ 
lanta  v.  Hightower,  177  Ga.  App.  140,  338 
S.E. 2d  683  (1985). 

Jury  questions.  —  In  an  action 
against  a  municipal  corporation  for  inju¬ 
ries  sustained  while  running  along  a  cer¬ 
tain  street  in  the  city  after  dark,  which 
street  was  alleged  to  have  been  in  a  defec¬ 
tive  and  unsafe  condition,  questions  of 
whether  the  city  was  negligent  in  failing 
to  keep  the  street  and  walkway  in  ques¬ 
tion  in  a  reasonably  safe  condition, 
whether  the  plaintiff  was  guilty  of  negli¬ 


gence  in  running  along  the  street  and 
walkway  on  the  occasion  in  question,  and 
what  negligence  constituted  the  proxi¬ 
mate  cause  of  the  injury,  are  questions 
which  should  have  been  submitted  to  a 
jury.  Harris  v.  City  of  Rome,  59  Ga.  App. 
279,  200  S.E.  337  (1938). 

When  an  action  is  brought  against  a 
municipality  for  injuries  alleged  to  have 
been  brought  about  by  the  existence  of  an 
obstruction  in  a  public  street  of  the  mu¬ 
nicipality  which  was  not  shown  to  have 
been  placed  there  by  the  city,  when  no 
actual  notice  of  the  obstruction  is  shown, 
the  issue  of  whether  or  not  the  obstruction 
had  existed  for  a  sufficient  length  of  time 
to  charge  the  city  with  negligence  in  fail¬ 
ing  to  discover  and  remove  the  obstruction 
should  be  generally  left  to  the  jury.  City  of 
Barnesville  v.  Sappington,  58  Ga.  App.  27, 
197  S.E.  342  (1938);  City  of  Bainbridge  v. 
Cox,  83  Ga.  App.  453,  64  S.E.2d  192 
(1951). 

Whether  a  defect  or  hole  in  a  city  street 
gave  a  right  of  action  to  a  person  injured 
thereby  is  ordinarily  a  question  for  the 
jury,  because  it  is  a  complicated  question 
of  fact,  involving  the  depth  of  the  hole  or 
defect,  the  defect’s  appearance  to  travelers 
on  the  street,  and  the  danger  which  might 
have  been  anticipated  and  guarded 
against  by  the  city  in  the  exercise  of  rea¬ 
sonable  forethought.  Mayor  of  Buford  v. 
Medley,  58  Ga.  App.  48,  197  S.E.  494 
(1938). 

When  it  appears  that  a  city  has  permit¬ 
ted  an  excavation  in  a  street,  it  becomes  a 
question  for  the  jury  to  determine  as  to 
the  extent  and  character  of  the  warnings 
or  signals  placed  which  are  necessary  and 
sufficient  to  give  notice  to  members  of  the 
public  using  such  street  of  the  presence  of 
such  excavation  or  obstruction.  City  of 
Rome  v.  Alexander,  63  Ga.  App.  301,  11 
S.E. 2d  52  (1940). 

While  it  is  true  that  a  city  would  not  be 
liable  for  the  existence  of  a  latent  defect 
not  discoverable  by  the  exercise  of  ordi¬ 
nary  care,  whether  the  defect  was  such  as 
the  municipality  should  have  discovered 
the  defect  in  the  exercise  of  ordinary  care 
in  keeping  the  streets  and  sidewalks  in  a 
reasonably  safe  condition  is  a  question  for 
the  jury.  City  of  Bainbridge  v.  Cox,  83  Ga. 
App.  453,  64  S.E. 2d  192  (1951). 
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substance  such  as  paint  or  oil  deliberately 
placed  upon  surface  of  street  or  sidewalk, 
81  ALR2d  1194. 

Liability  of  municipality  for  injury  or 
death  resulting  from  temporary  condition 
or  obstruction  in  street  in  connection  with 
holiday,  entertainment,  parade  or  other 
special  event,  84  ALR2d  508. 
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Liability  of  governmental  unit  for  inju¬ 
ries  or  damage  resulting  from  tree  or  limb 
falling  onto  highway  from  abutting  land, 
95  ALR3d  778. 

Liability,  in  motor  vehicle-related  cases, 
of  governmental  entity  for  injury  or  death 
resulting  from  ice  or  snow  on  surface  of 
highway  or  street,  97  ALR3d  11. 
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of  governmental  entity  for  injury  or  death 
resulting  from  failure  to  repair  pothole  in 
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roadside  parkway  or  parking  strip,  98 
ALR3d  439. 

Liability,  in  motor  vehicle-related  cases, 
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Liability  of  governmental  entity  for 
damage  to  motor  vehicle  or  injury  to  per¬ 
son  riding  therein  resulting  from  collision 
between  vehicle  and  domestic  animal  at 
large  in  street  or  highway,  52  ALR4th 
1200. 

Duty  of  public  authorities  to  erect  and 
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way  median  barriers,  58  ALR4th  559. 
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State  and  local  government  liability  for 
injury  or  death  of  bicyclist  due  to  defect  or 
obstruction  in  public  bicycle  path,  68 
ALR4th  204. 


32-4-94.  Standards  for  construction  of  curb  ramps. 

(a)  The  standard  for  construction  of  curbs  on  each  side  of  any 
municipal  street  or  of  any  connecting  street  or  road  for  which  curbs 
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have  been  prescribed  by  the  governing  body  of  the  municipal  corpora¬ 
tion  having  jurisdiction  thereover  shall  be  not  less  than  one  ramp  per 
lineal  block  giving  on  the  crosswalks  at  intersections.  Such  ramps  shall 
be  at  least  40  inches  wide  and  shall  be  so  constructed  as  to  allow 
reasonable  access  to  the  crosswalk  for  physically  disabled  persons. 

(b)  Standards  set  for  curb  ramping  under  subsection  (a)  of  this  Code 
section  shall  not  apply  to  any  curb  existing  on  July  1,  1974,  but  shall 
apply  to  all  new  curb  construction  and  to  all  replacement  curbs 
constructed  at  any  point  in  a  block  which  gives  reasonable  access  to  a 
crosswalk;  provided,  however,  that  the  standards  set  for  curb  ramping 
under  subsection  (a)  of  this  Code  section  shall  apply  to  curbs  on  each 
side  of  the  street  circling  the  state  capitol;  provided,  further,  that  the 
standard  for  construction  of  curbs  on  each  side  of  the  street  circling  the 
state  capitol  shall  be  not  less  than  two  ramps  per  lineal  block  giving  on 
the  crosswalks  at  intersections.  (Ga.  L.  1974,  p.  514,  §  1;  Ga.  L.  1995, 
p.  1302,  §  14.) 

Cross  references.  —  Access  to  and  use 
of  public  facilities  by  physically  disabled 
persons  generally,  T.  30,  C.  3. 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  High¬ 
ways,  Streets,  and  Bridges,  §  8. 

C.J.S.  —  64  C.J.S.,  Municipal  Corpora¬ 
tions,  §  1141. 

ALR.  —  Right  of  municipality  to  hasten 
flow  of  surface  water  along  natural  drain 


ways  by  improvements  of  street  or  high¬ 
way,  36  ALR  1463. 

Liability  of  municipality  for  injury  to 
lateral  support  in  grading  street,  44  ALR 
1494. 


Part  2 

Exercise  by  Municipalities  of  Power  to 
Contract  Generally 


RESEARCH  REFERENCES 

ALR.  —  Construction  and  effect  of  works  or  construction  contract  with  state 
“changed  conditions”  clause  in  public  or  its  subdivision,  56  ALR4th  1042. 

32-4-110.  “Contract”  defined. 

As  used  in  this  part,  the  term  “contract”  means  a  contract  or 
subcontract  entered  into  by  a  municipality  with  any  person,  the  state  or 
federal  government  or  an  agency  of  either,  with  another  municipality  or 
municipalities,  with  a  county  or  counties,  or  with  any  combination  of 
any  of  the  foregoing  entities,  for  the  construction,  reconstruction,  or 
maintenance  of  all  or  part  of  a  public  road  in  said  municipality, 
including  but  not  limited  to  a  contract  or  subcontract  for  the  purchase 
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of  materials,  for  the  hiring  of  labor,  for  professional  services,  or  for  other 
things  or  services  incident  to  such  work.  (Code  1933,  §  95A-831, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-4-111.  Authority  of  municipality  to  contract;  form  of  con¬ 
tracts;  approval  of  contracts  by  resolution. 

A  municipality  shall  have  the  authority  to  contract  as  set  forth  in  this 
part  and  in  Part  1  of  this  article.  Any  contract  for  work  on  all  or  part  of 
the  municipal  road  system  shall  be  in  writing  and  be  approved  by 
resolution  which  shall  be  entered  on  the  minutes  of  such  municipality. 
(Code  1933,  §  95A-832,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1991, 
p.  94,  §  32.) 

32-4-112.  Contracts  with  state  agencies  and  adjoining  counties. 

(a)  A  contract  with  a  state  agency  is  subject  to  those  limitations  of 
subparagraph  (d)(1)(A)  and  paragraph  (2)  of  subsection  (d)  of  Code 
Section  32-2-61. 

(b) (1)  A  municipality  may  contract  with  any  county  in  which  part  of 
the  municipality  lies  for  the  construction  and  maintenance  of  a  public 
road  within  the  limits  of  such  municipality. 

(2)  In  such  contract,  the  county  may  agree  to  use  any  county  funds 
available  for  the  construction  and  maintenance  of  roads  in  such 
county,  including  funds  derived  from  general  obligation  bonds  issued 
after  approval  in  a  county-wide  election,  to  pay  the  costs,  in  whole  or 
in  part,  of  the  construction  or  maintenance  of  such  public  road. 

(3)  In  such  contract,  the  municipality  may  agree  to  use  any  funds 
available  for  the  construction  and  maintenance  of  roads  in  such 
municipality,  together  with  any  funds  the  municipality  may  collect 
pursuant  to  its  power  to  assess  any  part  of  its  share  of  the  cost  of  such 
contract  against  abutting  and  adjoining  property  and  the  owners 
thereof  according  to  the  provisions  of  Chapter  39  of  Title  36,  as  if  the 
municipality  were  performing  the  work  alone,  unless  the  terms  of 
such  assessment  shall  be  in  violation  of  the  municipality’s  charter,  an 
ordinance  of  the  municipality,  or  a  general  law  of  the  state. 

(4)  The  work  under  such  contract  may  be  performed  either  by 
county  or  municipal  forces  or  by  a  contractor  employed  by  either  or 
jointly.  (Code  1933,  §  95A-833,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Contract  for  improvement  of  cooperation  of  a  municipality  in  the 
county  road  located  in  municipality,  right-of-way  acquisition  for,  and  construc- 
—  County  may,  by  contract,  obtain  the  tion  and  maintenance  of,  a  county  road 
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located  within  the  municipality,  but  the  ity  absent  an  appropriate  contract.  1986 
county  cannot  require  this  of  a  municipal-  Op.  Att’y  Gen.  No.  U86-27. 

32-4-113.  Limitations  on  power  to  contract. 

A  municipality  is  prohibited  from  negotiating  a  contract  except  a 
contract: 

(1)  Involving  the  expenditure  of  less  than  $20,000.00; 

(2)  With  a  state  agency  or  political  subdivision  as  authorized  by 
Code  Sections  32-4-111  and  32-4-112; 

(3)  With  a  railroad  or  railway  company  or  a  publicly  or  privately 
owned  utility  as  authorized  by  Article  6  of  Chapter  6  of  this  title; 

(4)  For  engineering  or  other  kinds  of  professional  or  specialized 
services; 

(5)  For  emergency  maintenance  requiring  immediate  repairs  to  a 
public  road,  including  but  not  limited  to  bridge  repairs,  snow  and  ice 
removal,  and  repairs  due  to  flood  conditions;  or 

(6)  Otherwise  expressly  authorized  by  law.  (Code  1933,  §  95A-834, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1989,  p.  356,  §  3.) 

RESEARCH  REFERENCES 

ALR.  —  Contract  for  personal  services  bids  and  condition  of  public  contract,  15 
as  within  requirement  of  submission  of  ALR3d  733. 

32-4-114.  Required  letting  of  contracts  by  public  bid. 

Except  as  authorized  by  Code  Section  32-4-113,  all  contracts  shall  be 
let  by  public  bid.  (Code  1933,  §  95A-835,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1.) 


RESEARCH  REFERENCES 

ALR.  —  Contract  for  personal  services  bids  as  condition  of  public  contract,  15 
as  within  requirement  of  submission  of  ALR3d  733. 

32-4-115.  Advertising  for  bids. 

(a)  Notwithstanding  any  provision  of  Code  Section  36-39-10  to  the 
contrary,  on  all  contracts  to  be  let  by  public  bid  a  municipality  shall 
advertise  for  competitive  sealed  bids  for  at  least  two  weeks.  The  public 
advertisement  shall  be  inserted  once  a  week  in  such  newspapers 
wherein  the  county  sheriff’s  sales  are  advertised  or  in  such  newspapers 
or  other  publications,  or  both,  as  will  ensure  adequate  publicity,  the 
first  insertion  to  be  at  least  two  weeks  prior  to  the  opening  of  the  sealed 
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bids,  the  second  to  follow  one  week  after  the  publication  of  the  first 
insertion. 

(b)  Such  advertisement  shall  include  but  not  be  limited  to  the 
following: 

(1)  A  description  sufficient  to  enable  the  public  to  know  the 
approximate  extent  and  character  of  the  work  to  be  done; 

(2)  The  time  allowed  for  performance; 

(3)  The  terms  and  time  of  payment; 

(4)  Where  and  under  what  conditions  and  costs  the  detailed  plans 
and  specifications  and  proposal  forms  may  be  obtained; 

(5)  The  amount  of  the  proposal  guaranty,  if  one  is  required; 

(6)  The  time  and  place  for  submission  and  opening  of  bids; 

(7)  The  right  of  the  municipality  to  reject  any  one  or  all  bids;  and 

(8)  Such  further  notice  as  the  municipality  may  deem  advisable  as 
in  the  public  interest.  (Ga.  L.  1922,  p.  37,  §  la;  Code  1933,  §  95-1103; 
Code  1933,  §  95A-836,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

RESEARCH  REFERENCES 

ALR.  —  Right  of  public  authorities  to 
reject  all  bids  for  public  work  or  contract, 

52  ALR4th  186. 

32-4-116.  Payment  by  bidder  to  cover  costs. 

A  municipality  may  require  each  bidder  to  pay  a  reasonable  sum 
sufficient  to  cover  the  cost  to  the  municipality,  where  applicable,  of  the 
bid  proposal  form,  the  contract,  and  its  specifications.  (Code  1933, 
§  95A-837,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-4-117.  Proposal  guaranty  by  bidder. 

(a)  A  municipality  may  require  that  each  bid  on  a  particular  contract, 
as  a  prerequisite  to  the  bid  being  considered,  be  accompanied  by  a 
proposal  guaranty  in  the  form  of  a  certified  check  or  other  acceptable 
security  payable  to  the  municipality  for  an  amount  deemed  by  the 
municipality  in  the  public  interest  necessary  to  ensure  that  the  suc¬ 
cessful  bidder  will  execute  the  contract  on  which  he  bid. 

(b)  Such  proposal  guaranty  will  be  returned  to  a  bidder  upon  receipt 
by  the  municipality  of  the  bidder’s  written  withdrawal  of  his  bid  if  such 
receipt  is  before  the  time  scheduled  for  the  opening  of  bids.  Upon  the 
determination  by  the  municipality  of  the  lowest  reliable  bidder,  the 


1078 


32-4-117  STATE,  COUNTY,  AND  MUNICIPAL  ROAD  SYSTEMS  32-4-119 

municipality  will  return  proposal  guaranties  to  all  bidders  except  the 
proposal  guaranty  of  the  lowest  reliable  bidder.  If  no  contract  award  is 
made  within  30  days  after  the  date  set  for  the  opening  of  bids,  all  bids 
shall  be  rejected  and  all  proposal  guaranties  shall  be  returned  unless 
the  municipality  and  the  successful  bidder  agree  in  writing  to  a  longer 
period  of  time.  (Code  1933,  §  95A-838,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1.) 


RESEARCH  REFERENCES 

ALR.  —  Right  of  bidder  for  state  or  mistake  of  fact  or  that  of  his  employee,  2 
municipal  contract  to  rescind  bid  on  ALR4th  991. 
ground  that  bid  was  based  upon  his  own 

32-4-118.  Award  of  contract  to  lowest  reliable  bidder;  procedure 
upon  rejection  of  bids. 

Notwithstanding  any  provisions  of  Code  Section  36-39-11  to  the 
contrary,  where  a  contract  has  been  let  for  bid,  the  municipality,  by 
resolution  entered  in  its  minutes,  shall  award  the  contract  to  the  lowest 
reliable  bidder,  provided  that  the  municipality  shall  have  the  right  to 
reject  any  and  all  such  bids  whether  such  right  is  reserved  in  the  public 
notice  or  not  and,  in  such  case,  may  readvertise,  perform  the  work  itself, 
or  abandon  the  project.  (Ga.  L.  1922,  p.  37,  §  lc;  Code  1933,  §  95-1005; 
Code  1933,  §  95A-839,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

RESEARCH  REFERENCES 

ALR.  —  Public  contracts:  authority  of  Encroachment  of  trees,  shrubbery,  or 
state  or  its  subdivision  to  reject  all  bids,  other  vegetation  across  boundary  line,  65 
52  ALR4th  186.  ALR4th  603. 

Public  contracts:  low  bidder’s  monetary 
relief  against  state  or  local  agency  for 
nonaward  of  contract,  65  ALR4th  93. 

32-4-119.  Bonds  of  successful  bidder. 

Notwithstanding  any  provision  of  Chapter  91  of  Title  36  to  the 
contrary,  where  the  contract  price  is  $5,000.00  or  more,  no  construction 
contract  of  a  municipality,  other  than  a  contract  solely  for  engineering 
or  other  professional  services,  shall  be  valid  unless  the  contractor  first 
gives: 

(1)  A  performance  and  payment  bond  which  meets  the  require¬ 
ments  of  Parts  1,  3,  and  4  of  Article  3  of  Chapter  91  of  Title  36;  and 

(2)  Such  other  bonds  or  insurance  policies  required  by  the  munic¬ 
ipality  in  its  proposal  forms,  including  but  not  limited  to  public 
liability  and  property  damage  insurance  bonds  or  policies  and  bonds 
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to  maintain  in  good  condition  such  completed  construction  for  a 
period  of  not  less  than  five  years.  (Ga.  L.  1922,  p.  37,  §  lb;  Code  1933, 
§  95-1104;  Code  1933,  §  95A-840,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  2001,  p.  820,  §  8;  Ga.  L.  2007,  p.  167,  §  5/HB  192.) 

32-4-120.  Failure  to  take  bonds;  liability  of  municipality. 

If  the  payment  bond  required  by  Code  Section  32-4-119  is  not  taken, 
the  municipality  then  shall  be  liable  to  subcontractors,  laborers, 
materialmen,  and  other  persons,  as  provided  in  Part  4  of  Article  3  of 
Chapter  91  of  Title  36,  for  losses  to  them  resulting  from  failure  to  take 
such  bond.  (Code  1933,  §  95A-841,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  2000,  p.  498,  §  15;  Ga.  L.  2001,  p.  820,  §  9.) 

32-4-121.  Failure  of  successful  bidder  to  sign  contract  or  fur¬ 
nish  bonds. 

If  the  successful  bidder  fails  to  sign  the  contract  or  furnish  the  bonds 
required  under  authority  of  Code  Section  32-4-119,  his  proposal  guar¬ 
anty,  if  one  had  been  required  by  the  municipality,  will  become  the 
property  of  the  municipality  as  liquidated  damages.  The  contract  then 
may  be  readvertised,  or  the  project  may  be  abandoned.  (Code  1933, 
§  95A-842,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

RESEARCH  REFERENCES 

ALR.  —  Right  of  bidder  for  state  or  mistake  of  fact  or  that  of  his  employee,  2 
municipal  contract  to  rescind  bid  on  ALR4th  991. 
ground  that  bid  was  based  upon  his  own 

32-4-122.  Oath  by  successful  bidder. 

A  successful  bidder,  before  commencing  the  work,  shall  execute  a 
written  oath,  as  required  by  subsection  (e)  of  Code  Section  36-91-22, 
stating  that  he  has  not  violated  such  Code  section  which  makes  it 
unlawful  to  restrict  competitive  bidding.  (Code  1933,  §  95A-843,  en¬ 
acted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2001,  p.  4,  §  32.) 

32-4-123.  Other  laws  applicable  to  part. 

Except  as  indicated  to  the  contrary  in  this  part,  Chapter  91  of  Title  36 
shall  not  apply  to  this  part.  (Code  1933,  §  95A-844,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  2000,  p.  498,  §  16;  Ga.  L.  2001,  p.  820,  §  10.) 
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CHAPTER  5 


FUNDS  FOR  PUBLIC  ROADS 


Article  1 
Federal  Funds 

Sec. 

32-5-1.  Receipt  of  funds  by  state;  effect 
of  inconsistency  between  chap¬ 
ter  and  requirements  of  United 
States  Department  of  Trans¬ 
portation  or  other  federal  agen¬ 
cies. 

32-5-2.  Appropriation  of  funds  to  de¬ 
partment. 

Article  2 

State  Public  Transportation  Fund 

32-5-20.  “State  Public  Transportation 
Fund”  defined. 

32-5-21.  Priority  of  expenditures  from 
fund. 

32-5-22.  Other  expenditures  from  fund. 


Sec. 

32-5-23.  Limitations  on  expenditures 
from  fund. 

32-5-24.  Authorization  of  expenditure 
for  public  roads  serving 
planned  communities. 

32-5-25.  Use  of  fund  in  regard  to  acqui¬ 
sition  of  rights  of  way. 

32-5-26.  Reimbursement  of  counties 
and  municipalities  in  regard  to 
acquisition  of  rights  of  way. 

32-5-27.  Allocation  formula  develop¬ 
ment  and  implementation. 

Article  3 

Allocation  of  Funds 


32-5-30.  Allocation  of  state  and  federal 
funds;  budgeting  periods;  au¬ 
thorization  of  reduction  of 
funds  allocated. 

32-5-31.  Duty  of  board  to  submit  yearly 
report;  requirements  of  report. 


Editor’s  notes.  —  By  resolution  (Ga.  L.  lems  with  the  funding  of  Georgia’s  trans- 
2007,  p.  352),  the  General  Assembly  ere-  portation  system.  The  Committee  made  a 
ated  the  Joint  Study  Committee  on  Trans-  report  to  the  General  Assembly  and  was 
portation  Funding  to  undertake  a  study  of  abolished  on  December  31,  2007. 
the  conditions,  needs,  issues,  and  prob- 

ARTICLE  1 

FEDERAL  FUNDS 

32-5-1.  Receipt  of  funds  by  state;  effect  of  inconsistency  be¬ 
tween  chapter  and  requirements  of  United  States  De¬ 
partment  of  Transportation  or  other  federal  agencies. 

(a)  The  state  treasurer  is  designated  a  proper  authority  to  receive 
any  of  the  federal-aid  funds  apportioned  by  the  federal  government 
under  23  U.S.C.  and  to  receive  any  other  federal  funds  apportioned  to 
the  State  of  Georgia  for  public  road  and  other  public  transportation 
purposes,  unless  designated  otherwise  by  the  federal  government  and 
except  as  such  funds  may  be  directed  by  the  federal  government  to  the 
State  Road  and  Tollway  Authority 
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(b)  If  any  provisions  of  this  chapter  are  inconsistent  with  or  contrary 
to  any  laws,  rules,  regulations,  or  other  requirements  of  the  United 
States  Department  of  Transportation  or  other  federal  agencies,  the 
Georgia  Department  of  Transportation  is  authorized  and  empowered  to 
waive  such  provisions  of  this  chapter  in  order  to  resolve  any  such 
inconsistency  or  conflict,  it  being  the  purpose  of  this  chapter  to  enable 
the  department  to  comply  with  any  requirement  of  the  federal  govern¬ 
ment  in  order  to  procure  all  possible  federal  aid  and  assistance  for  the 
construction  or  maintenance  of  the  public  roads  of  Georgia  and  other 
public  transportation  purposes.  (Code  1933,  §  95A-701,  enacted  by  Ga. 
L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1991,  p.  94,  §  32;  Ga. 
L.  1993,  p.  1402,  §  18;  Ga.  L.  1999,  p.  112,  §  1;  Ga.  L.  2001,  p.  1251, 
§  1-4;  Ga.  L.  2010,  p.  863,  §  3/SB  296.) 


The  2010  amendment,  effective  July 
1,  2010,  substituted  “state  treasurer”  for 
“director  of  the  Office  of  Treasury  and 
Fiscal  Services”  near  the  beginning  of  sub¬ 
section  (a). 

Law  reviews.  —  For  article,  “Stan¬ 
dards  for  Smart  Growth:  Searching  for 


Limits  on  Agency  Discretion  and  the  Geor¬ 
gia  Regional  Transportation  Authority,” 
see  36  Georgia  L.  Rev.  247  (2001). 

For  note  on  1999  amendment  to  this 
Code  section,  see  16  Ga.  St.  U.L.  Rev.  233 
(1999). 


JUDICIAL  DECISIONS 


Cited  in  Campbell  v.  State  Rd.  & 
Tollway  Auth.,  276  Ga.  714,  583  S.E.2d  32 
(2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


No  expenditure  of  money  on  his¬ 
toric  preservation  if  not  for  transpor¬ 
tation.  —  Department  of  Transportation 
may  expend  federal  and  state  funds  on 
transportation  enhancement  activities  as 
defined  in  23  U.S.C.  §  101(a)  in  those 
instances  when  the  Code  of  Public  Trans¬ 
portation  gives  the  department  the  au¬ 
thority  to  expend  such  funds,  but  the 
Department  of  Transportation  has  no  au¬ 


thority  to  expend  federal  or  state  money 
on  historic  preservation,  rehabilitation, 
and  operation  of  historic  transportation 
buildings,  structures,  or  facilities  (includ¬ 
ing  historic  railroad  facilities  and  canals) 
when  such  buildings,  structures,  or  facili¬ 
ties  are  not  being  acquired  for  transporta¬ 
tion  purposes.  1993  Op.  Att’y  Gen.  No. 
93-3  (decided  prior  to  1993  amendment  of 
O.C.G.A.  §  32-1-3). 


32-5-2.  Appropriation  of  funds  to  department. 


All  federal  funds  received  by  the  state  treasurer  under  Code  Section 
32-5-1  are  continually  appropriated  to  the  department  for  the  purpose 
specified  in  the  grants  of  such  funds  except  as  such  funds  may  be 
directed  by  the  federal  government  to  the  State  Road  and  Tollway 
Authority,  provided  that  no  federal  funds  or  funds  appropriated  to  the 
department  shall  be  expended  for  procurement  of  rights  of  way  for  a 
road  to  be  constructed  on  a  county  road  system  except  as  otherwise 
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provided  by  law  or  by  agreement  between  the  federal  government  and 
the  department.  (Code  1933,  §  95A-702,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2001,  p.  1251,  §  1-5;  Ga.  L.  2010, 
p.  863,  §  3/SB  296.) 

The  2010  amendment,  effective  July  “director  of  the  Office  of  Treasury  and 
1,  2010,  substituted  “state  treasurer”  for  Fiscal  Services”  near  the  beginning. 

JUDICIAL  DECISIONS 

Cited  in  Campbell  v.  State  Rd.  & 

Tollway  Auth.,  276  Ga.  714,  583  S.E.2d  32 
(2003). 


ARTICLE  2 

STATE  PUBLIC  TRANSPORTATION  FUND 

Administrative  rules  and  regula-  State  of  Georgia,  State  Department  of 
tions.  —  Grant  programs,  Official  Compi-  Transportation,  Chapter  672-12. 
lation  of  the  Rules  and  Regulations  of  the 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Replacement  of  public  facilities.  — 

Department  of  Transportation  may  pres¬ 
ently  make  payments  to  effectuate  the 
federal  purpose  of  functional  replacement 
of  publicly  owned  facilities;  while  the  de¬ 
partment  may  not  pay  for  the  functional 
replacement  of  improvements  without 


considering  the  value  of  the  improvement, 
the  department  may,  in  appropriate  cases, 
make  payments  which  reflect  special  val¬ 
ues  approximating  the  replacement  costs 
of  the  improvement.  1973  Op.  Att’y  Gen. 
No.  73-186. 


32-5-20.  “State  Public  Transportation  Fund”  defined. 


As  used  in  this  article,  the  term  “State  Public  Transportation  Fund” 
means  that  money  the  expenditures  of  which  are  controlled  and 
supervised  by  the  department  by  virtue  of  paragraph  (2)  of  subsection 
(a)  of  Code  Section  32-2-2.  (Code  1933,  §  95A-703,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1.) 


Cross  references.  —  Motor  fuel  and 
road  taxes,  T.  48,  C.  9. 

32-5-21.  Priority  of  expenditures  from  fund. 

Subject  to  the  restrictions  on  expenditures  imposed  by  Code  Section 
32-5-23,  the  State  Public  Transportation  Fund  shall  be  expended  by  the 
department  in  the  following  order: 

(1)  To  pay  the  rentals  on  lease  contracts  entered  into  pursuant  to 
the  authority  of  the  Constitution  of  Georgia; 
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(2)  To  pay  into  the  State  of  Georgia  Guaranteed  Revenue  Debt 
Common  Reserve  Fund  the  amount  of  the  highest  annual  debt  service 
requirements  for  an  issue  of  guaranteed  revenue  debt  for  public  road 
projects  initiated  pursuant  to  Code  Section  32-10-67,  upon  its  issu¬ 
ance,  when  the  guarantee  of  the  specific  issue  has  been  authorized  by 
an  appropriation  of  moneys  governed  by  Article  III,  Section  IX, 
Paragraph  VI(b)  of  the  Constitution  and  the  appropriation  meets  the 
requirements  for  such  debt  as  provided  by  Article  VII,  Section  IV, 
Paragraph  111(b)  of  the  Constitution; 

(3)  To  pay  the  costs  of  operating  the  department  and  for  any 
emergencies  or  unusual  situations; 

(4)  To  pay  the  costs  necessary  to  comply  with  the  conditions  of 
federal-aid  apportionments  to  the  state  for  the  planning,  surveying, 
constructing,  paving,  and  improving  of  the  public  roads  in  Georgia; 

(5)  As  directed  from  time  to  time  by  appropriations  Acts;  and 

(6)  After  the  requirements  set  out  in  the  foregoing  provisions  of 
this  Code  section  have  been  met,  the  remainder  of  the  State  Public 
Transportation  Fund  to  be  expended  to  pay  the  costs  of  maintaining, 
improving,  constructing,  and  reconstructing  the  public  roads  of  the 
state  highway  system,  for  maintaining  roads  within  and  leading  to 
state  parks,  and  for  constructing  public  roads  by  department  forces. 
(Code  1933,  §  95A-704,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L. 
1982,  p.  3,  §  32;  Ga.  L.  1983,  p.  3,  §  56;  Ga.  L.  1991,  p.  1355,  §  2;  Ga. 
L.  2009,  p.  976,  §  ll/SB  200.) 

RESEARCH  REFERENCES 

ALR.  —  Constitutionality  of  statutory  lishing  or  maintaining  highways,  2  ALR 
provisions  as  to  political  corporations  or  746;  123  ALR  1462. 
divisions  which  shall  bear  cost  of  estab- 

32-5-22.  Other  expenditures  from  fund. 

Expenditures  from  the  State  Public  Transportation  Fund  may  be 
made,  under  such  conditions  as  the  department  may  provide,  for 
streets,  driveways,  and  parking  areas  located  upon  the  property  of  and 
serving: 

(1)  Public  schools; 

(2)  Colleges  of  the  university  system; 

(3)  State  agencies  and  governments  of  political  subdivisions;  and 

(4)  Hospitals  constructed  with  the  assistance  of  financial  grants 
from  the  federal  government,  authorized  by  Title  42,  Chapter  6A, 
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Subchapter  IV,  United  States  Code,  as  amended.  (Code  1933, 

§  95A-705,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-5-23.  Limitations  on  expenditures  from  fund. 

Notwithstanding  Code  Section  32-5-22  and  except  as  expressly  au¬ 
thorized  elsewhere  in  this  title,  no  funds  from  the  State  Public  Trans¬ 
portation  Fund  shall  be  expended  for  the  construction  or  maintenance 
of: 

(1)  Private  driveways,  roads,  or  bridges;  or 

(2)  Public  roads  that  have  since  been  abandoned.  (Code  1933, 

§  95A-706,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3, 

§  32.) 

Cross  references.  —  Abandonment  of 
public  roads,  T.  32,  C.  7. 

32-5-24.  Authorization  of  expenditure  for  public  roads  serving 
planned  communities. 

The  Department  of  Transportation  is  authorized  to  expend  funds 
appropriated  or  available  to  the  department  for  the  acquisition,  con¬ 
struction,  development,  extension,  enlargement,  or  improvement  of 
public  roads  to  serve  planned  communities  which  have  been  certified  as 
eligible  for  state  development  assistance  under  Code  Section  45-12-170. 
Such  funds  may  come  from  appropriations  of  the  General  Assembly  for 
such  purpose  or  general  obligation  bonds  may  be  issued  for  funds  for 
such  purpose.  The  department  may  require  as  a  condition  of  such 
development  assistance  that  provision  be  made  for  the  purchase  by  the 
appropriate  local  government  of  such  public  roads  or  improvements  for 
an  amount  up  to  the  amount  of  such  funds  expended  by  the  department 
for  such  public  roads  or  improvements,  plus  accrued  interest.  The 
department  and  local  governments  may  enter  into  agreements  whereby 
such  projects  are  leased  to  the  appropriate  local  government,  provided 
that  such  lease  payments,  exclusive  of  payments  for  maintenance  costs, 
shall  be  included  in  the  total  amounts  necessary  to  purchase  such 
public  roads  or  improvements.  (Code  1933,  §  95A-706.1,  enacted  by  Ga. 
L.  1974,  p.  1215,  §  3;  Ga.  L.  1982,  p.  3,  §  32.) 

32-5-25.  Use  of  fund  in  regard  to  acquisition  of  rights  of  way. 

Whenever  property  is  acquired  under  subsection  (e)  of  Code  Section 
32-3-3,  all  expenses  of  the  acquisition  thereof,  including  the  purchase 
price  and  all  direct  and  consequential  damages  awarded  in  any  pro¬ 
ceeding  brought  to  condemn  any  such  right  of  way,  shall  be  paid  by  the 
county  in  which  such  right  of  way  or  portion  thereof  is  situated.  When 
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such  right  of  way  or  portion  thereof  lies  within  the  limits  of  a 
municipality,  acquisition  expenses  shall  be  paid  by  such  municipality 
unless  the  county  concerned  agrees  to  procure  such  right  of  way  on 
behalf  of  the  municipality  However,  nothing  contained  in  this  Code 
section  shall  prevent  the  department  from  using  the  State  Public 
Transportation  Fund  to  acquire  such  right  of  way,  to  pay  any  damage 
awarded  on  account  of  the  location  of  any  road  that  is  a  part  of  the  state 
highway  system,  or  to  assist  a  county  or  municipality  in  so  doing. 
Furthermore,  nothing  in  this  Code  section  shall  be  construed  to 
authorize  an  expenditure  from  the  State  Public  Transportation  Fund 
for  the  procurement  of  a  right  of  way  for  a  road  to  be  constructed  on  a 
county  road  system  or  municipal  street  system  except  as  otherwise 
provided  by  law  or  by  agreement  between  the  federal  government  and 
the  department.  (Code  1933,  §  95-1721,  enacted  by  Ga.  L.  1935,  p.  160, 
§  1;  Code  1933,  §  95A-707,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Cross  references.  —  Acquisition  of 
rights  of  way  within  municipalities  for 
state  highway  system,  §  32-4-90. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

No  conflict  of  interest  was  created  by  demned  by  a  county  for  road  purposes, 
a  special  assistant  Attorney  General  rep-  1983  Op.  Att’y  Gen.  No.  U83-64. 
resenting  the  owner  of  property  con- 

RESEARCH  REFERENCES 

ALR.  —  Constitutionality  of  state  leg-  federal  reimbursement  of  the  state  under 
islation  to  reimburse  public  utilities  for  the  terms  of  Federal-Aid  Highway  Act  (23 
cost  of  relocating  their  facilities  because  of  U.S.C.  §  123),  75  ALR2d  419. 
highway  construction,  conditioned  upon 

32-5-26.  Reimbursement  of  counties  and  municipalities  in  re¬ 
gard  to  acquisition  of  rights  of  way. 

The  department  shall  be  required  to  reimburse  any  county  or 
municipality  of  this  state  the  sums  actually  expended  by  it  in  accor¬ 
dance  with  subsection  (e)  of  Code  Section  32-3-3  where  construction  on 
the  right  of  way  so  acquired  by  the  county  or  municipality  has  not  been 
begun  within  ten  years  from  the  date  title  to  such  right  of  way  was 
acquired  in  the  name  of  the  department.  (Ga.  L.  1947,  p.  1186,  §  1; 
Code  1933,  §  95A-708,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974, 
p.  1422,  §  18.) 

32-5-27.  Allocation  formula  development  and  implementation. 

(a)  The  Planning  Division  of  the  department  and  the  director  of 
planning  shall  develop  an  allocation  formula  for: 
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(1)  A  state-wide  transportation  asset  management  program; 

(2)  A  state-wide  transportation  asset  improvement  program;  and 

(3)  A  local  maintenance  and  improvement  grant  program. 

Funds  from  the  State  Public  Transportation  Fund  shall  be  allocated  by 
the  department  pursuant  to  such  formula  as  further  defined  in  subsec¬ 
tions  (b)  through  (d)  of  this  Code  section  and  as  appropriated  by  the 
General  Assembly  Every  four  years,  concurrent  with  the  renewal  of  the 
state-wide  strategic  transportation  plan,  the  division  and  the  director 
shall  update  the  data  used  in  the  allocation  formula  and  shall  review 
the  distributional  components  of  the  formula  and  at  such  time  may 
amend  the  formula  as  necessary  to  support  implementation  of  the  plans 
provided  for  in  Code  Section  32-2-22. 

(b)  Funds  appropriated  for  the  state-wide  transportation  asset  man¬ 
agement  program  shall  be  allocated  pursuant  to  the  long-range 
state-wide  strategic  transportation  plan  and  shall  be  available  for 
administration,  maintenance,  operations,  and  rehabilitation  of  infra¬ 
structure. 

(c) (1)  Funds  allocated  for  the  state-wide  transportation  asset  im¬ 
provement  program  shall  be  allocated  for  capital  construction  proj¬ 
ects,  which  may  include  new  capacity,  expansion  of  current  infra¬ 
structure,  safety  improvements,  or  completion  of,  additions  to,  and 
capital  improvement  of  state  strategic  corridors  and  economic  devel¬ 
opment  highways,  including  but  not  limited  to  those  identified 
pursuant  to  Code  Section  32-4-22.  Recommendations  for  appropria¬ 
tion  to  the  state-wide  transportation  asset  improvement  program 
shall  include  consideration  of  current  and  future  regional  population 
and  regional  employment.  Local  funding  matches  may  be  required. 

(2)  A  portion  of  this  allocation  shall  be  a  specific  itemized  and 
prioritized  project  list  and  such  portion  shall  be  not  less  than  10 
percent  nor  more  than  20  percent  of  the  aggregate  allocation  from  the 
State  Public  Transportation  Fund,  subject  to  and  consistent  with  the 
provisions  of  the  state-wide  transportation  improvement  program, 
for  such  fiscal  year.  In  developing  such  project  list  the  division  and 
the  director  may  accept  project  recommendations  from  the  Transpor¬ 
tation  Committees  of  the  Senate  and  the  House  of  Representatives, 
the  Governor,  metropolitan  planning  organizations,  and 
nonmetropolitan  areas.  Such  projects  shall  be  prioritized  in  accor¬ 
dance  with  the  state-wide  strategic  transportation  plan.  The  division 
and  the  director  shall  submit  such  prioritized  capital  construction 
projects  to  the  Governor  for  consideration  in  advance  of  the  legisla¬ 
tive  session  each  year.  The  Governor  shall  submit  all  or  a  portion  of 
such  capital  construction  project  requests  as  part  of  the  Governor’s 
budget  recommendations  to  the  General  Assembly.  The  General 
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Assembly  may  appropriate  funds  to  any  project  on  the  prioritized 
project  list. 

(3)  In  addition  to  the  portion  of  the  state-wide  transportation  asset 
improvement  program  subject  to  the  10  percent  limitation  in  para¬ 
graph  (2)  of  this  subsection,  additional  funds  from  the  State  Public 
Transportation  Fund  may  be  allocated  to  the  state-wide  transporta¬ 
tion  asset  improvement  program  that  are  not  subject  to  specific 
project  selection. 

(d)  Funds  allocated  for  the  local  maintenance  and  improvement 
grant  program  shall  replace  funds  formerly  available  under  the  local 
assistance  road  program  and  state-aid  program  and  shall  be  allocated 
by  the  Local  Grants  Division  of  the  department  to  local  governing 
authorities  as  grants  or  otherwise  according  to  a  funding  formula 
developed  by  the  division  and  the  director.  Such  formula  shall  include 
considerations  of  paved  and  unpaved  lane  miles  and  vehicle  miles 
traveled  and  may  include  population,  employment,  and  local  funding 
matches  available,  as  well  as  other  factors  as  may  be  determined  by  the 
division  and  the  director.  Funds  allocated  each  fiscal  year  for  the  local 
maintenance  and  improvement  grant  program  shall  be  not  less  than  10 
percent  nor  more  than  20  percent  of  the  money  derived  from  motor  fuel 
taxes  received  by  the  state  in  the  immediately  preceding  fiscal  year,  less 
the  amount  of  refunds,  rebates,  and  collection  costs  authorized  by  law 
and  shall  be  used  only  for  the  purposes  available  for  the  proceeds  of 
such  taxes.  Grants  of  such  funds  shall  include  provisions  requiring 
adherence  to  adequate  roadway  standards,  accounting  practices,  and 
applicable  transportation  plans.  Additional  allocations  to  this  program 
from  other  funding  sources  shall  be  allocated  subject  to  the  require¬ 
ments  for  usage  attached  to  such  funds. 

(e)  Funds  allocated  or  appropriated  pursuant  to  the  provisions  of  this 
Code  section  shall  not  be  subject  to  redirection  or  reservation  pursuant 
to  Chapter  12  of  Title  45  or  to  budgetary  reduction  except  as  provided 
by  subparagraph  (b)  of  Paragraph  VI  of  Section  IX  of  Article  III  of  the 
Constitution. 

(f)  Information  pertaining  to  all  funds  received  and  expended  by, 
through,  or  from  the  department,  including  but  not  limited  to  project 
numbers,  let  dates,  estimated  costs,  actual  costs,  estimated  completion 
date,  status,  priority  ranking,  congressional,  House,  and  Senate  dis¬ 
tricts,  vendor  names,  contract  amounts,  and  other  pertinent  contract 
information,  shall  be  published  on  the  website  of  the  department  as 
data  in  structured  format.  As  used  in  this  subsection,  ‘structured 
format’  means  data  that  is  presented  in  machine  readable  format.  (Code 
1981,  §  32-5-27,  enacted  by  Ga.  L.  2009,  p.  976,  §  12/SB  200.) 
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Code  Commission  notes.  —  Pursuant  was  deleted  following  “the  division”  in  the 
to  Code  Section  28-9-5,  in  2009,  a  comma  last  sentence  of  subsection  (a). 

ARTICLE  3 

ALLOCATION  OF  FUNDS 

32-5-30.  Allocation  of  state  and  federal  funds;  budgeting  peri¬ 
ods;  authorization  of  reduction  of  funds  allocated. 

(a) (1)  The  total  of  expenditures  from  the  State  Public  Transportation 
Fund  under  paragraphs  (4),  (5),  and  (6)  of  Code  Section  32-5-21  plus 
expenditures  of  federal  funds  appropriated  to  the  department,  not 
including  any  federal  funds  specifically  designated  for  projects  that 
have  been  earmarked  by  a  member  of  Congress  in  excess  of  appro¬ 
priated  funds,  shall  be  budgeted  by  the  department  over  two  succes¬ 
sive  budgeting  periods  every  decade. 

(2)  The  first  budgeting  period  shall  commence  immediately  follow¬ 
ing  redistricting  of  congressional  districts  and  shall  be  for  a  duration 
of  five  years.  The  second  budgeting  period  shall  continue  until  the 
beginning  of  the  budgeting  period  following  the  next  redistricting  of 
congressional  districts  after  each  decennial  census;  provided,  how¬ 
ever,  if  the  congressional  districts  have  been  redrawn  prior  to  a  new 
decennial  census,  but  after  the  approval  of  an  existing  map  based  on 
the  last  decennial  census,  the  budgeting  period  shall  include  two 
successive  budgeting  periods.  The  first  budgeting  period  shall  end 
upon  approval  of  the  new  redistricting  and  the  second  budgeting 
period  shall  commence  from  the  date  such  redrawn  congressional 
districts  have  been  approved  and  shall  continue  until  the  next 
budgeting  period  following  the  next  redistricting  of  congressional 
districts.  The  department  shall  budget  such  expenditures  such  that 
at  the  end  of  such  budgeting  period  funding  obligations  equivalent  to 
at  least  80  percent  of  such  total  for  such  budgeting  period  shall  have 
been  divided  equally  among  the  congressional  districts  in  this  state, 
as  those  districts  existed  at  the  commencement  of  such  budgeting 
period,  for  public  road  and  other  public  transportation  purposes  in 
such  districts. 

(b) (1)  The  board  may  upon  approval  by  two-thirds  of  its  membership 
authorize  a  reduction  in  the  share  of  funds  allocated  pursuant  to  this 
Code  section  to  any  such  congressional  district  if  such  supermajority 
of  the  board  determines  that  such  district  does  not  have  sufficient 
projects  available  for  expenditure  of  funds  within  that  district  to 
avoid  lapsing  of  appropriated  funds. 

(2)  In  the  event  that  funding  becomes  available  to  the  department 
which  could  not  otherwise  be  allocated  among  congressional  districts 
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due  to  the  allocation  requirements  of  this  Code  section,  the  board  may 
upon  approval  by  a  majority  of  its  membership  authorize  a  waiver  of 
such  allocation  requirements  to  the  extent  necessary  to  allow  the 
expenditure  of  such  funding,  and  any  project,  projects,  or  portion 
thereof  undertaken  with  such  additional  funding  shall  be  in  addition 
to  those  projects  funded  in  accordance  with  the  allocation  require¬ 
ments  of  this  Code  section  in  the  fiscal  year  in  which  the  additional 
funds  became  available  or  any  subsequent  year;  provided,  however, 
that  any  such  waiver  shall  be  valid  only  for  the  fiscal  year  in  which  it 
is  granted,  and  any  funds  budgeted  pursuant  to  a  waiver  granted  by 
this  paragraph  which  were  not  obligated  by  the  end  of  such  fiscal  year 
shall  not  be  obligated  in  violation  of  the  allocation  requirements  of 
this  Code  section  in  a  subsequent  fiscal  year  unless  a  majority  of  the 
board  again  authorizes  a  waiver  of  the  allocation  requirements  in 
such  subsequent  fiscal  year. 

(c)  Provisions  of  this  Code  section  may  be  waived  pursuant  to 
subsection  (b)  of  Code  Section  32-5-1  only  upon  approval  by  two-thirds 
of  the  membership  of  the  board.  (Code  1981,  §  32-5-30,  enacted  by  Ga. 
L.  1999,  p.  112,  §  2;  Ga.  L.  2000,  p.  1483,  §  1;  Ga.  L.  2001,  p.  4,  §  32; 
Ga.  L.  2002,  p.  1490,  §  1;  Ga.  L.  2005,  p.  724,  §  1/SB  4;  Ga.  L.  2006,  p. 
72,  §  32/SB  465;  Ga.  L.  2009,  p.  8,  §  32/SB  46.) 

Law  reviews.  —  For  article,  “Stan-  For  note  on  1999  enactment  of  this  Code 
dards  for  Smart  Growth:  Searching  for  section,  see  16  Ga.  St.  U.L.  Rev.  233 
Limits  on  Agency  Discretion  and  the  Geor-  (1999). 
gia  Regional  Transportation  Authority,” 
see  36  Ga.  L.  Rev.  247  (2001). 

32-5-31.  Duty  of  board  to  submit  yearly  report;  requirements  of 
report. 

In  each  calendar  year,  the  board  shall  provide  to  the  Governor, 
Lieutenant  Governor,  and  Speaker  of  the  House  of  Representatives  a 
written  report  detailing  the  allocation  of  funding  obligations  among 
congressional  districts  pursuant  to  Code  Section  32-5-30  for  the  fiscal 
year  ending  June  30  of  that  same  calendar  year.  Such  report  shall 
include  without  limitation  the  annual  funding  obligations  and  the 
projected  expenditures  of  funds  for  the  five-year  period  and  any  and  all 
documents  or  information  indicating  how  the  department  intends  to 
allocate  the  applicable  state  and  federal  funds  among  congressional 
districts  as  required  by  Code  Section  32-5-30  or  a  detailed  explanation 
of  why  the  department  is  unable  to  allocate  such  funds  as  required. 
(Code  1981,  §  32-5-31,  enacted  by  Ga.  L.  1999,  p.  112,  §  2;  Ga.  L.  2000, 
p.  1483,  §  1.) 
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Law  reviews.  —  For  article,  “Stan¬ 
dards  for  Smart  Growth:  Searching  for 
Limits  on  Agency  Discretion  and  the  Geor¬ 


gia  Regional  Transportation  Authority, 
see  36  Ga.  L.  Rev.  247  (2001). 
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CHAPTER  6 


REGULATION  OF  MAINTENANCE  AND  USE  OF 
PUBLIC  ROADS  GENERALLY 


Article  1 

General  Provisions 


Sec. 

32-6-1.  Obstructing,  encroaching  on, 

or  injuring  public  roads;  leas¬ 
ing  of  property  by  depart¬ 
ment. 

32-6-2.  Authority  of  department, 

counties,  and  municipalities 
to  regulate  parking;  parking 
vehicles  or  leaving  vehicles 
unattended  on  right  of  way  of 
public  road  on  state  highway 
system. 

32-6-3.  Deposit  of  driver’s  license 

with  arresting  officer  in  lieu  of 
bail  or  incarceration;  driver’s 
failure  to  appear  before 
proper  judicial  officer;  appli¬ 
cability  of  Code  section  to  for¬ 
eign  licenses  [Repealed]. 

32-6-4.  Removal  of  natural  or 

manmade  obstructions,  cargo, 
or  personal  property  during 
state  of  emergency. 

32-6-5.  Closure  of  or  limiting  access 

to  roads  due  to  inclement 
weather;  exception  for  certain 
vehicle  operators. 

Article  2 


Dimensions  and  Weight  of  Vehicles 
and  Loads 


32-6-20. 

32-6-21. 

32-6-22. 

32-6-23. 

32-6-24. 

32-6-25. 


32-6-25.1. 


32-6-26. 

32-6-27. 


General  restrictions. 
Redesignated. 

Height  of  vehicles  and  loads. 
Width  of  vehicles  and  loads. 
Length  of  vehicles  and  loads. 
Exemptions  for  farming,  agri¬ 
cultural,  and  forest  manage¬ 
ment  equipment. 

Exemptions  for  port  vehicles 
used  to  transport  cargo  or 
containers. 

Weight  of  vehicle  and  load. 
Enforcement  of  load  limita¬ 
tions. 


Sec. 

32-6-28.  Permits  for  excess  weight  and 
dimensions. 

32-6-29.  Responsibility  of  the  Depart¬ 
ment  of  Transportation;  re¬ 
sponsibility  of  the  Depart¬ 
ment  of  Public  Safety. 

32t6-30.  Stopping  vehicles  for  pur¬ 
poses  of  weighing,  measuring, 
or  inspecting;  reports  of  viola¬ 
tions;  refusal  to  stop. 

32-6-31.  Construction  of  Code  Sections 
32-1-10,  32-6-26,  32-6-27,  and 
32-6-29. 

Article  3 

Control  of  Signs  and  Signals 

Part  1 

Public  Roads  Generally 


32-6-50.  Uniform  regulations  govern¬ 
ing  erection  and  maintenance 
of  traffic-control  devices; 
placement,  removal,  deface¬ 
ment,  damaging,  or  sale  of 
devices. 

32-6-51.  Erection,  placement,  or  main¬ 
tenance  of  unlawful  or  unau¬ 
thorized  structure;  removal 
thereof;  penalty  for  violation; 
authorization  of  placement, 
erection,  and  maintenance  of 
commercial  advertisements 
by  transit  agency. 

32-6-52.  Displays  of  nudity  or  sexual 
conduct  on  outdoor  advertis¬ 
ing  visible  from  roadway  pro¬ 
hibited;  penalty. 

Part  2 

State  Highway  System 


32-6-70.  Declaration  of  policy. 

32-6-71.  Definitions. 

32-6-72.  Designation  of  outdoor  adver¬ 
tising  which  may  be  erected 
or  maintained  within  660  feet 
of  nearest  edge  of  right  of  way. 
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Sec. 

32-6-73. 


32-6-74. 


32-6-75. 


32-6-75.1. 


32-6-75.2. 

32-6-75.3. 


32-6-76. 


32-6-77. 


32-6-78. 


32-6-79. 


32-6-80. 


32-6-81. 


32-6-82. 


32-6-83. 


Designation  of  outdoor  adver¬ 
tising  which  may  be  erected 
or  maintained  beyond  660 
feet  of  nearest  edge  of  right  of 
way. 

Applications  for  permits  gen¬ 
erally;  fees;  renewals;  trans¬ 
fer  of  permits. 

Restrictions  on  outdoor  adver¬ 
tising  authorized  by  Code 
Sections  32-6-72  and  32-6-73; 
multiple  message  signs  on  in¬ 
terstate  system,  primary 
highways,  and  other  high¬ 
ways. 

Roadside  Enhancement  and 
Beautification  Council;  mem¬ 
bership;  purpose;  compensa¬ 
tion. 

Roadside  Enhancement  and 
Beautification  Fund;  dedica¬ 
tion  of  certain  revenues. 
Application  for  tree  trimming 
permit  and  annual  renewal; 
forms;  application  fees;  evalu¬ 
ation;  criteria  for  trimming 
trees  or  vegetation. 
Restrictions  on  directional 
signs  generally. 

Exceptions  to  spacing  limita¬ 
tions  contained  in  Code  Sec¬ 
tions  32-6-75  and  32-6-76. 
Restrictions  on  public  service 
signs. 

Permits  for  nonconforming 
signs;  right  of  department  to 
refuse  to  issue  additional  per¬ 
mits  to  persons  maintaining 
illegal  sign;  appeal  from  de¬ 
partment’s  decision. 

Renewal  of  permits  for  non- 
conforming  signs;  transfer  of 
permits  for  nonconforming 
signs. 

Revocation  or  withholding  of 
permits  for  illegal  or  unau¬ 
thorized  actions  against  the 
department’s  property. 
Acquisition  by  department  of 
property  rights  in  outdoor  ad¬ 
vertising  which  does  not  com¬ 
ply  with  requirements  of  part. 
Acquisition  by  municipal  cor¬ 
poration  or  county  of  outdoor 


Sec. 


32-6-84. 


32-6-85. 


32-6-86. 


32-6-87. 


32-6-87.1 

32-6-88. 

32-6-89. 


32-6-90. 


32-6-91. 


32-6-92. 


32-6-93. 


32-6-94. 


32-6-95. 


32-6-96. 


32-6-97. 


advertising  which  does  not 
comply  with  requirements  of 
applicable  ordinances,  regula¬ 
tions,  or  resolutions. 

Interests  and  losses  which 
may  be  compensable  under 
Code  Sections  32-6-82  and 
32-6-83. 

Department’s  exercise  of  emi¬ 
nent  domain  power  to  acquire 
interests  specified  in  Code 
Section  32-6-84. 

Compensation  contingent 
upon  federal  matching  funds. 
Agreements  with  United 
States  Secretary  of  Transpor¬ 
tation. 

“RV  friendly”  markers. 
Designation  of  defined  areas. 
Retention  of  directional  signs, 
displays,  and  devices  in  de¬ 
fined  areas. 

Promulgation  of  rules  and 
regulations  by  department. 
Erection  or  maintenance  of 
sign  without  permit  as  consti¬ 
tuting  misdemeanor. 
Maintenance  of  unauthorized 
sign  as  constituting  misde¬ 
meanor. 

Erection  or  maintenance  of 
sign  without  a  permit  as  con¬ 
stituting  a  public  nuisance; 
enjoining  erection  or  mainte¬ 
nance  of  such  sign. 
Maintenance  of  unauthorized 
sign  as  constituting  a  public 
nuisance;  enjoining  mainte¬ 
nance  of  such  sign. 
Applicability  of  Chapter  13  of 
Title  50,  the  “Georgia  Admin¬ 
istrative  Procedure  Act,”  to 
part  generally;  affirmance  of 
agency  decision  by  operation 
of  law. 

Authority  of  department  to 
enter  upon  private  lands  to 
implement  administrative  de¬ 
cisions;  reimbursement  of  de¬ 
partment  for  expenses;  return 
or  disposition  of  stored  sign 
remnants. 

Construction  of  part. 
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Article  4 

Limited-access  Roads 


Sec. 

32-6-110. 

32-6-111. 

32-6-112. 


32-6-113. 


32-6-114. 


32-6-115. 


32-6-116. 


32-6-117. 

32-6-118. 


32-6-119. 


“Local  service  road”  defined. 
Establishment  and  mainte¬ 
nance  of  limited-access  roads. 
Acquisition  of  property  and 
property  rights. 

Design  of  limited-access 
roads. 

Designation  of  limited-access 
roads;  elimination  of  intersec¬ 
tions  at  grade. 

Conducting  commercial  en¬ 
terprises  or  activities  on  prop¬ 
erty  on  which  limited-access 
roads  have  been  constructed. 
Installation  and  operation  of 
vending  machines  in  safety 
rest  areas  on  rights  of  way  of 
state  highway  system. 

Lease  of  air  rights. 
Establishment,  maintenance, 
and  disposal  of  local  service 
roads. 

Effect  of  article  on  Coastal 
Highway  District  and  Coastal 
Scenic  Highway  Authority. 


Article  5 


Commercial  Property  and 
Subdivisions 


Part  1 

Commercial  Property 


32-6-130. 


32-6-131. 


32-6-132. 


32-6-133. 


32-6-134. 


“Commercial  driveway”  de¬ 
fined. 

Permit  requirement  as  to  con¬ 
struction  or  improvement  of 
commercial  driveways;  au¬ 
thority  of  department  to  close 
driveways  for  violations. 
Change  or  substitution  of  ex¬ 
isting  commercial  driveways. 
Promulgation  of  regulations; 
charges  for  permits  for  com¬ 
mercial  driveways. 

Procedure  by  department 
upon  discovery  of  violation  of 
Code  Section  32-6-131;  liabil¬ 
ity  for  expenses  incurred  in 
connection  with  changes 


Sec. 


32-6-135. 


32-6-150. 

32-6-151. 


32-6-152. 


32-6-153. 


32-6-154. 


32-6-170. 


32-6-171. 


32-6-172. 


32-6-173. 


32-6-174. 


made  in  commercial  drive¬ 
ways. 

Effect  of  part  on  authority  of 
counties  and  municipalities  to 
regulate  highways,  roads,  and 
streets. 

Part  2 

Subdivisions 

“Subdivision”  defined. 
Department  recommendation 
as  to  approval  or  rejection  of 
plat  submitted  by  planning 
commission. 

Department  approval  or  re¬ 
jection  of  plat  submitted  by 
proprietor  of  subdivision. 
Factors  to  be  considered  by 
department  in  making  recom¬ 
mendations  to  planning  com¬ 
missions  and  in  approving  or 
rejecting  plats. 

Effect  of  part  on  requirement 
as  to  commercial  driveway 
permit. 

Article  6 
Public  Utilities 

Part  1 
In  General 

Payment  by  Department  of 
Transportation  of  costs  of  re¬ 
moval,  relocation  and  adjust¬ 
ment  of  utility  facilities  neces¬ 
sitated  by  construction  of 
public  roads. 

Authority  of  department  to 
order  removal,  relocation,  or 
adjustment  of  utility  facili¬ 
ties;  giving  notice  to  utility; 
relocation  procedures;  proce¬ 
dure  by  department  upon  fail¬ 
ure  of  utility  to  remove  facil¬ 
ity;  damages;  mediation. 
Authority  of  department  to 
obtain  replacement  right  of 
way  for  relocated  utility. 
Payment  of  expenses  of  re¬ 
moval  and  relocation  of  utility 
facilities. 

Promulgation  of  regulations 
by  department. 
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Sec. 

32-6-175. 


32-6-190. 

32-6-191. 

32-6-192. 

32-6-193. 

32-6-193.1. 

32-6-194. 

32-6-195. 

32-6-196. 


32-6-197. 

32-6-198. 

32-6-199. 

32-6-200. 


Right  to  injunctive  relief. 

Part  2 
Railroads 

Duty  to  maintain  grade  cross¬ 
ings. 

Responsibility  for  construc¬ 
tion  of  new  grade  crossings 
and  relocation  of  existing 
grade  crossings. 

Construction  of  underpass  or 
overpass  in  lieu  of  grade 
crossing;  procedure;  costs; 
maintenance. 

Authority  of  department, 
counties,  and  municipalities 
to  eliminate  grade  crossings. 
Elimination  of  grade  cross¬ 
ings  by  physical  removal;  pro¬ 
cedures. 

Procedure  for  grade  crossing 
elimination. 

Division  of  costs  of  grade 
crossing  elimination  projects. 
Temporary  use  of  railroad 
rights  of  way  during  construc¬ 
tion  or  maintenance  of  grade 
separation  structures  or 
grade  crossing  or  protective 
devices. 

Responsibility  for  mainte¬ 
nance  of  overpasses  and  un¬ 
derpasses. 

Agreements  as  to  grade  cross¬ 
ing  elimination. 

Improvement  of  existing  un¬ 
derpass  or  overpass. 
Installation  of  protective  de¬ 
vices  at  grade  crossings. 


Sec. 

32-6-201. 


32-6-202. 


32-6-203. 


Regulation  of  traffic  when 
necessary  to  perform  mainte¬ 
nance. 

Procedure  to  obtain  mainte¬ 
nance  of  grade  separation 
structures,  protective  devices, 
and  grade  crossings. 

Judicial  review. 


Article  7 

Transportation  of  Hazardous 
Materials 


32-6-220  through  32-6-225  [Repealed]. 

Article  8 


Control  of  Junkyards 


32-6-240. 

32-6-241. 


32-6-242. 

32-6-243. 


32-6-244. 


32-6-245. 


32-6-246. 

32-6-247. 

32-6-248. 


Definitions. 

Restrictions  on  location  of 
junkyards  in  relation  to  loca¬ 
tion  of  rights  of  way  of  inter¬ 
state  or  federal-aid  primary 
highways. 

Screening  junkyards  in  exis¬ 
tence  on  April  6,  1967. 
Promulgation  by  department 
of  regulations  governing  the 
screening  and  fencing  of 
junkyards. 

Authority  of  commissioner  or 
local  officials  to  acquire  land 
and  remove  junkyards. 
Agreements  with  United 
States  Secretary  of  Transpor¬ 
tation. 

Abatement  of  nuisances. 
Penalty. 

Construction  of  article. 


Cross  references.  —  Access  to  and  use 
of  public  facilities  by  physically  handi¬ 
capped  persons,  T.  30,  C.  3.  Penalty  for 
operating  unlicensed  or  unregistered  ve¬ 
hicles  on  public  highways,  §  40-2-8.  Uni¬ 


form  rules  of  the  road,  T.  40,  C.  6.  Proce¬ 
dure  for  passing  stationary  authorized 
emergency  vehicles,  stationary  towing  or 
recovery  vehicles,  or  stationary  highway 
maintenance  vehicles,  §  40-6-16. 


RESEARCH  REFERENCES 


ALR.  —  Liability,  in  motor 
vehicle-related  cases,  of  governmental  en¬ 
tity  for  injury,  death,  or  property  damage 


resulting  from  defect  or  obstruction  in 
shoulder  of  street  or  highway,  19  ALR4th 
532. 
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Liability  of  governmental  entity  for 
damage  to  motor  vehicle  or  injury  to  per¬ 
son  riding  therein  resulting  from  collision 
between  vehicle  and  domestic  animal  at 
large  in  street  or  highway,  52  ALR4th 
1200. 


Highway  contractor’s  liability  to  high¬ 
way  user  for  highway  surface  defects,  62 
ALR4th  1067. 

Governmental  tort  liability  for  detour 
accidents,  1  ALR5th  163. 


ARTICLE  1 

GENERAL  PROVISIONS 

32-6-1.  Obstructing,  encroaching  on,  or  injuring  public  roads; 
leasing  of  property  by  department. 

(a)  It  shall  be  unlawful  for  any  person  to  obstruct,  encroach  upon, 
solicit  the  sale  of  any  merchandise  on,  or  injure  materially  any  part  of 
any  public  road.  For  purposes  of  this  Code  section,  the  term  “obstruct” 
shall  include  without  limitation  the  causing  of  any  buildup  of  rock, 
gravel,  mud,  dirt,  chemicals,  or  other  materials  by  continued  ingress  or 
egress  of  vehicles  or  of  any  natural  waters  dammed  or  redirected  by 
diversion  to  an  extent  which  presents  a  hazard  to  the  traveling  public. 

(b)  Any  person  who  unlawfully  obstructs,  encroaches  upon,  or  in¬ 
jures  said  public  road  shall  be  responsible  for  reimbursing  the  Depart¬ 
ment  of  Transportation  or  the  applicable  local  governing  authority  in 
the  case  of  a  road  which  is  part  of  a  county  road  system  or  municipal 
street  system  for  the  costs  of  removal  of  said  obstructions  or  encroach¬ 
ments  and  the  costs  of  repairs  to  the  public  road  incurred  by  such 
department  or  local  governing  authority,  including  any  costs  associated 
with  traffic  management;  provided,  however,  that  such  costs  shall  be 
limited  to  those  costs  which  are  directly  incurred  from  such  damages. 
Costs  incurred  for  traffic  management  may  include,  but  not  be  limited 
to,  costs  incurred  for  flagging,  signing,  or  provision  of  detours,  provided 
that  these  activities  are  directly  caused  by  the  obstruction,  encroach¬ 
ment,  or  injury  to  the  public  road  system.  The  court  may,  in  addition  to 
any  other  sentence  authorized  by  law,  order  a  person  convicted  of 
violating  this  Code  section  to  make  such  restitution  for  the  offense. 

(c)  Nothing  in  this  Code  section  shall  abridge  or  limit  any  authority 
provided  by  law  for  the  installation  and  operation  of  vending  machines 
at  welcome  centers,  tourist  centers,  and  safety  rest  areas.  Nothing  in 
this  Code  section  shall  limit  in  any  way  the  department’s  authority  to 
lease  property  to  state  or  federal  agencies,  counties,  or  municipalities  as 
provided  for  in  Code  Section  32-7-5,  or  limit  the  Department  of 
Transportation’s  ability  to  grant  a  license  to  any  utility  or  railroad 
corporation  as  defined  in  Code  Section  46-1-1.  (Code  1933,  §  95A-903, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1979,  p.  132,  §  4;  Ga.  L.  1988, 
p.  1431,  §  1;  Ga.  L.  1993,  p.  315,  §  1;  Ga.  L.  2002,  p.  1126,  §  4.) 
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Cross  references.  —  Further  provi¬ 
sions  regarding  obstruction  of  public 
roads,  §  16-11-43.  Prohibition  against  in¬ 
terference  with  public  roads  and  streets 
by  mass  picketing  near  site  of  labor  dis¬ 
pute,  §  34-6-5. 

JUDICIAL 

Section’s  applicability  to  structures 
on  private  property.  —  O.C.G.A. 
§  32-6-1  does  not  apply  to  structures 
which  are  on  private  property  adjacent  to 
public  roads.  Smith  v.  Hiawassee  Hdwe. 
Co.,  167  Ga.  App.  70,  305  S.E.2d  805 
(1983). 

Applicability  to  operation  of  and 
parking  vehicles.  —  O.C.G.A.  §  32-6-1 
does  not  in  any  way  regulate  vehicles  used 
upon  state  highways,  and  therefore  does 
not  authorize  the  conviction  of  a  person 
for  obstructing  and  encroaching  upon  a 
public  road  resulting  from  operating  and 
parking  vehicles.  Cartwright  v.  State,  197 
Ga.  App.  868,  399  S.E.2d  736  (1990). 

O.C.G.A.  §  32-6-1  does  not  apply  to 
improperly  parked  tractor-trailer, 
which  is  a  parked  vehicle  rather  than  a 
structure.  Southern  Intermodal  Logistics, 
Inc.  v.  Coleman,  175  Ga.  App.  853,  334 
S.E.2d  888  (1985). 

OPINIONS  OF  THE  l 


Law  reviews.  —  For  article,  “Recom¬ 
mendations  Regarding  Control  of  Outdoor 
Advertising  Along  the  Interstate  Highway 
System  in  Georgia,”  see  14  Mercer  L.  Rev. 
308  (1963). 


DECISIONS 

Department  can  require  removal  of 
obstructions.  —  Management  and  con¬ 
trol  of  the  right  of  way  of  the  state’s 
system  of  roads  is  vested  in  the  Depart¬ 
ment  of  Transportation,  and  the  depart¬ 
ment  can  require  the  removal  of  any  ob¬ 
struction  placed  thereon  without  express 
permission.  Crider  v.  Kelley,  232  Ga.  616, 
208  S.E.2d  444  (1974). 

Bridge  partially  blocking  traffic 
lights.  —  Railroad’s  bridge,  which  par¬ 
tially  blocked  traffic  lights  at  a  nearby 
intersection,  did  not  infringe  on  the  public 
right-of-way,  when  the  space  provided  by 
the  bridge  for  the  public  right-of-way  ad¬ 
equately  allowed  for  the  safe  and  unim¬ 
peded  flow  of  traffic  thereunder  and  the 
traffic  lights  were  not  part  of  the  bridge’s 
structure.  City  of  Fairburn  v.  Cook,  188 
Ga.  App.  58,  372  S.E.2d  245,  cert,  denied, 
188  Ga.  App.  911,  372  S.E.2d  245  (1988). 

TORNEY  GENERAL 


Authority  to  issue  license  for  rail 
line.  —  Department  of  Transportation 
has  authority  to  issue  a  revocable  license 
to  a  company  constructing  and  operating 
a  rapid  rail  passenger  service  line  to  cross 


the  rights-of-way  of  several  state  routes  so 
long  as  consideration  is  received  which 
represents  a  substantial  benefit  to  the 
public.  1995  Op.  Att’y  Gen.  No.  95-45. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  High¬ 
ways,  Streets,  and  Bridges,  §  31. 

C.J.S.  —  40  C.J.S.,  Highways,  §§  246, 
249  et  seq. 

ALR.  —  Constitutionality  of  statute  or 
ordinance  imposing  upon  abutting  owners 
or  occupants  duty  in  respect  of  care  or 
condition  of  street  or  highway,  58  ALR 
215. 

Municipality’s  power  to  permit  private 
owner  to  construct  building  or  structure 


overhanging  or  crossing  the  air  space 
above  public  street  or  sidewalk,  76  ALR2d 
896. 

Relative  rights  and  liabilities  of  abut¬ 
ting  owners  and  public  authorities  in 
parkways  in  center  of  street,  81  ALR2d 
1436. 

Liability  of  private  landowner  for  vege¬ 
tation  obscuring  view  at  highway  or  street 
intersection,  69  ALR4th  1092. 
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32-6-2.  Authority  of  department,  counties,  and  municipalities  to 
regulate  parking;  parking  vehicles  or  leaving  vehicles 
unattended  on  right  of  way  of  public  road  on  state 
highway  system. 

Notwithstanding  Code  Section  40-6-200  and  Code  Sections  40-6-202 
through  40-6-204: 

(1)  The  department  may  regulate  and  prohibit  the  parking  of  any 
type  of  vehicle  on  any  public  road  on  the  state  highway  system, 
including  extensions  thereof  into  or  through  municipalities.  When¬ 
ever  any  state  or  local  law  enforcement  officer  finds  a  vehicle  parked 
in  violation  of  law  or  the  department’s  regulations,  such  officer  or 
employee  is  authorized  to  move  such  vehicle  or  require  the  driver  or 
other  person  in  charge  of  the  vehicle  to  move  the  same.  If  the  vehicle 
is  unattended,  such  officer  is  authorized  to  remove  or  provide  for  the 
removal  of  such  vehicle  to  the  nearest  garage  or  other  place  of  safety 
at  the  owner’s  expense.  State  or  local  law  enforcement  officers  and 
the  department  are  further  authorized,  with  or  without  the  consent  of 
the  owner,  to  remove  or  have  removed  any  obstruction,  cargo,  or 
personal  property  which  is  abandoned,  unattended,  or  damaged  as  a 
result  of  a  vehicle  accident  which  the  department  determines  to  be  a 
threat  to  public  health  or  safety  or  to  mitigate  traffic  congestion,  and 
any  person  or  towing  service  that  is  removing  an  obstruction,  cargo, 
or  personal  property  at  the  location  of  such  obstruction,  cargo,  or 
personal  property  upon  instruction  by  a  law  enforcement  officer,  an 
official  of  a  fire  department  acting  under  the  authority  of  paragraph 
(1)  of  Code  Section  25-3-1  or  paragraph  (3)  of  Code  Section  25-3-2,  or 
an  official  of  the  department  shall  be  liable  only  for  gross  negligence; 

(2)  A  county  may  regulate  and  control  the  parking  of  vehicles  on 
the  county  road  system  and  to  this  end  the  county  may  place  parking 
meters  on  or  immediately  adjacent  to  any  or  all  such  roads,  except 
extensions  into  a  municipality,  for  the  purpose  of  authorizing  timed 
parking  in  designated  spaces  upon  the  payment  of  a  charge  for  such 
privilege.  A  county  may  also  place  such  parking  meters  on  or  adjacent 
to  any  public  road  on  the  state  highway  system  located  within  the 
county  and  outside  the  corporate  limits  of  a  municipality  when 
authorized  by  the  department  pursuant  to  paragraph  (1)  of  this  Code 
section; 

(3)  A  municipality  may  regulate  and  control  the  parking  of  vehicles 
on  its  municipal  street  system  and  on  extensions  of  a  county  road 
system  within  its  corporate  limits  and  to  this  end  may  place  parking 
meters  on  or  immediately  adjacent  to  any  or  all  of  such  roads  for  the 
purpose  of  authorizing  timed  parking  in  designated  spaces  upon  the 
payment  of  a  charge  for  such  privilege.  A  municipality  also  may  place 
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such  parking  meters  on  or  adjacent  to  any  public  road  on  the  state 
highway  system  located  within  the  corporate  limits  of  the  municipal¬ 
ity  when  authorized  by  the  department  pursuant  to  paragraph  (1)  of 
this  Code  section;  and 

(4)  It  shall  be  unlawful  for  any  person  to  park  or  leave  unattended 
any  vehicle  upon  the  right  of  way  of  any  public  road  on  the  state 
highway  system  for  over  48  hours.  (Code  1933,  §  95A-904,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1985,  p.  149, 
§  32;  Ga.  L.  1993,  p.  370,  §  1;  Ga.  L.  2000,  p.  951,  §  2-3;  Ga.  L.  2005, 
p.  334,  §  12-1/HB  501;  Ga.  L.  2007,  p.  170,  §  1/HB  231.) 

Code  Commission  notes.  —  Pursuant  mendations  Regarding  Control  of  Outdoor 
to  Code  Section  28-9-5,  in  2006,  “county  Advertising  Along  the  Interstate  Highway 
road”  was  substituted  for  “count  yroad”  in  System  in  Georgia,”  see  14  Mercer  L.  Rev. 
paragraph  (3).  308  (1963). 

Law  reviews.  —  For  article,  “Recom- 

JUDICIAL  DECISIONS 

Cited  in  Old  Republic  Union  Ins.  Co.  v. 

Floyd  Beasley  &  Sons,  250  Ga.  App.  673, 

551  S.E.2d  388  (2001). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Removal  of  unattended  vehicles  by 
law  enforcement  officers.  —  Any  vehi¬ 
cle  left  unattended  for  more  than  48  hours 
on  the  right  of  way  of  a  public  road  within 
the  State  Highway  System  may  be  re¬ 
moved  by  state  or  local  law  enforcement 
officers.  1973  Op.  Att’y  Gen.  No.  73-165. 

Municipal  regulation  of  streets  in 
State  Highway  System.  —  Municipality 
may  not,  by  ordinance,  seek  to  regulate 
streets  which  are  a  part  of  the  State 
Highway  System,  unless  the  municipality 


is  attempting  to  place  parking  meters  on 
or  adjacent  to  a  road  which  is  a  part  of  the 
State  Highway  System,  and  has  been  first 
authorized  by  the  department  to  place  the 
parking  meters;  or  the  municipality  is 
attempting  to  erect  or  maintain  a 
traffic-control  device  on  a  road  which  is  a 
part  of  the  State  Highway  System,  and 
written  approval  has  first  been  obtained 
from  the  department.  1974  Op.  Att’y  Gen. 
No.  U74-94. 


RESEARCH  REFERENCES 


ALR.  —  Validity  of  restrictions  as  to 
points  at  which  jitney  bus  passengers  may 
be  taken  on  and  discharged,  6  ALR  110. 

32-6-3.  Deposit  of  driver’s  license  with  arresting  officer  in  lieu 
of  bail  or  incarceration;  driver’s  failure  to  appear  before 
proper  judicial  officer;  applicability  of  Code  section  to 
foreign  licenses. 

Reserved.  Repealed  by  Ga.  L.  1999,  p.  81,  §  32,  effective  April  5, 1999. 


1099 


32-6-3 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-6-5 


Editor’s  notes.  —  This  Code  section  present  provisions,  see  Code  Section 
was  based  on  Code  1933,  §  95A-1101,  17-6-11. 

enacted  by  Ga.  L.  1978,  p.  1989,  §  4.  For 

32-6-4.  Removal  of  natural  or  manmade  obstructions,  cargo,  or 
personal  property  during  state  of  emergency. 

State  or  local  law  enforcement  officers,  including  fire  department 
officials,  and  the  department  are  authorized,  upon  the  issuance  of  an 
executive  order  by  the  Governor  declaring  a  state  of  emergency,  with  or 
without  the  consent  of  the  owner,  to  remove  or  have  removed  any 
natural  or  manmade  obstruction,  cargo,  or  other  personal  property 
which  is  abandoned,  unattended,  or  damaged  and  the  law  enforcement 
officer  or  the  department  determines  such  object  to  be  a  threat  to  public 
health  or  safety  or  to  be  contributing  to  traffic  congestion.  Any  person, 
contractor,  towing  service,  or  other  entity  that  is  removing  an  obstruc¬ 
tion,  cargo,  or  other  personal  property  pursuant  to  the  instruction  of  a 
law  enforcement  officer,  an  official  of  a  fire  department  acting  under  the 
authority  of  paragraph  (1)  of  Code  Section  25-3-1  or  paragraph  (3)  of 
Code  Section  25-3-2,  or  the  department,  and  under  the  provisions  of  this 
Code  section,  shall  be  liable  for  damage  or  harm  at  the  location  where 
the  obstruction,  cargo,  or  other  personal  property  was  left  abandoned  or 
unattended,  only  when  the  person,  contractor,  towing  service,  or  other 
entity  was  grossly  negligent  in  the  performance  of  his  or  her  assigned 
duties;  provided,  however,  nothing  in  this  Code  section  shall  limit 
liability  for  any  damage  or  harm  caused  at  a  location  different  from  the 
location  where  the  obstruction,  cargo,  or  other  personal  property  was 
left  abandoned  or  unattended.  (Code  1981,  §  32-6-4,  enacted  by  Ga.  L. 
2011,  p.  583,  §  8/HB  137.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2011. 

32-6-5.  Closure  of  or  limiting  access  to  roads  due  to  inclement 
weather;  exception  for  certain  vehicle  operators. 

(a)  The  department  may  close  or  limit  access  to  any  portion  of  road 
on  the  state  highway  system  due  to  inclement  weather  that  results  in 
dangerous  driving  conditions.  There  shall  be  erected  or  posted  signage 
of  adequate  size  indicating  that  a  portion  of  the  state  highway  system 
has  been  closed  or  access  has  been  limited.  When  the  department 
determines  a  road  shall  have  limited  access  due  to  inclement  winter 
weather  conditions,  notice  shall  be  given  to  motorists  through  posted 
signage  that  motor  vehicles  must  be  equipped  with  tire  chains, 
four-wheel  drive  with  adequate  tires  for  existing  conditions,  or  snow 
tires  with  a  manufacturer’s  all  weather  rating  in  order  to  proceed.  Such 
signage  shall  inform  motorists  that  it  shall  be  unlawful  to  proceed  on 
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such  road  without  such  equipment.  With  the  exception  of  buses, 
operators  of  commercial  vehicles  with  four  or  more  drive  wheels 
traveling  on  a  road  declared  as  limited  access  due  to  inclement  winter 
weather  conditions  shall  affix  tire  chains  to  at  least  four  of  the  drive 
wheel  tires.  Bus  operators  shall  affix  tire  chains  to  at  least  two  of  the 
drive  wheel  tires  before  proceeding  on  a  road  with  limited  access  due  to 
inclement  winter  weather  conditions.  For  purposes  of  this  Code  section, 
the  term  “tire  chains”  means  metal  chains  which  consist  of  two  circular 
metal  loops,  positioned  on  each  side  of  a  tire,  connected  by  not  less  than 
nine  evenly  spaced  chains  across  the  tire  tread  or  any  other  traction 
devices  capable  of  providing  traction  equal  to  or  exceeding  that  of  such 
metal  chains  under  similar  conditions. 

(b)  This  Code  section  shall  not  apply  to  a  tow  operator  towing  a  motor 
vehicle  or  traveling  to  a  site  from  which  a  motor  vehicle  shall  be  towed 
or  to  emergency  responders  traveling  the  roadway  in  order  to  fulfill 
their  duties.  (Code  1981,  §  32-6-5,  enacted  by  Ga.  L.  2012,  p.  1343, 
§  6/HB  817.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2012. 


ARTICLE  2 

DIMENSIONS  AND  WEIGHT  OF  VEHICLES  AND  LOADS 


Cross  references.  —  Powers  and  du¬ 
ties  of  state  fire  marshal  with  regard  to 
sale  and  storage  of  liquified  petroleum 
gas,  §  10-1-260  et  seq.  Authority  of  Com¬ 
missioner  of  Agriculture  to  stop  and  in¬ 
spect  commercial  vehicles  pursuant  to  en¬ 
forcement  of  weights  and  measures  law, 
§  10-2-6.  Required  equipment  for  motor 
vehicles  generally,  T.  40,  C.  8.  Georgia 
Forest  Product  Trucking  Rules,  §  46-1-1. 

Administrative  rules  and  regula¬ 
tions.  —  Overweight  assessment  citation, 
Official  Compilation  of  the  Rules  and  Reg- 

32-6-20.  General  restrictions. 


ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Driver  Services,  Administration, 
Chapter  375-1-3. 

Permits  for  vehicles  or  loads  of  excess 
weight  or  dimension,  Official  Compilation 
of  the  Rules  and  Regulations  of  the  State 
of  Georgia,  State  Department  of  Transpor¬ 
tation,  Chapter  672-2. 

Motor  carrier  compliance,  Official  Com¬ 
pilation  of  the  Rules  and  Regulations  of 
the  State  of  Georgia,  Department  of  Pub¬ 
lic  Safety,  Chapter  570-31. 


No  vehicle  or  load  shall  be  operated  or  moved  upon  the  public  roads 
of  Georgia  if  a  dimension  or  the  weight  of  such  vehicle  or  load  exceeds 
the  limitations  specified  in  Code  Sections  32-6-22  through  32-6-24  or  in 
Code  Section  32-6-26  unless  exempted  in  Code  Section  32-6-25  or 
authorized  to  do  so  by  a  permit  issued  pursuant  to  Code  Section 
32-6-28.  (Ga.  L.  1927,  p.  226,  §  15;  Code  1933,  §  68-401;  Code  1933, 
§  95A-953,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 
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JUDICIAL  DECISIONS 

Cited  in  Wiles  v.  State,  161  Ga.  App. 

473,  288  S.E.2d  271  (1982). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Twin  trailer  vehicle  subject  to  gen¬ 
eral  weight  and  dimension  limita¬ 
tions.  —  While  there  is  no  express  prohi¬ 
bition  against  the  operation  of  twin 
trailers  in  Georgia,  such  a  vehicle  is  sub¬ 
ject  to  the  weight  and  dimension  limita¬ 
tions  placed  upon  all  vehicles  by  the  Gen¬ 
eral  Assembly.  1980  Op.  Att’y  Gen.  No. 
80-9. 


When  Department  of  Transporta¬ 
tion  officers  may  selectively  stop  ve¬ 
hicles.  —  Department  of  Transportation 
enforcement  officers  may  not  selectively 
stop  vehicles  unless  the  officers  have  an 
articulate  and  reasonable  suspicion  that 
the  operator  is  violating,  or  the  vehicle  is 
in  violation  of,  the  law.  1987  Op.  Att’y 
Gen.  No.  U87-31. 


RESEARCH  REFERENCES 


ALR.  —  Validity  and  applicability  of 
statutes  relating  to  use  of  highway  by 
private  motor  carriers  and  contract  motor 
carriers  for  hire,  175  ALR  1333. 

Power  to  limit  weight  of  vehicle  or  its 
load  with  respect  to  use  of  streets  or 
highways,  75  ALR2d  376. 


Automobiles:  construction  and  opera¬ 
tion  of  statutes  or  regulations  restricting 
the  weight  of  motor  vehicles  or  their  loads, 
45  ALR3d  503. 


32-6-21.  Redesignated. 

Reserved.  Redesignated  as  Code  Section  40-6-248.1  by  Ga.  L.  2006,  p. 
275,  §  3-9/HB  1320,  effective  July  1,  2006. 

Editor’s  notes.  —  Ga.  L.  2006,  p.  275,  Ga.  L.  2006,  p.  275,  §  4-1/HB  1320 
§  3-9/HB  1320,  redesignated  former  Code  reserved  the  designation  of  this  Code  sec- 
Section  32-6-21  as  present  Code  Section  tion. 

40-6-248.1. 


32-6-22.  Height  of  vehicles  and  loads. 

(a)  Except  as  authorized  in  subsection  (b)  of  this  Code  section  and 
except  when  so  authorized  by  a  permit  issued  pursuant  to  Code  Section 
32-6-28,  no  vehicle  unladen  or  with  a  load  shall  exceed  a  height  of  13 
feet,  six  inches. 

(b)  On  highways  which  constitute  a  part  of  The  Dwight  D.  Eisen¬ 
hower  System  of  Interstate  and  Defense  Highways  as  such  term  is  used 
in  23  U.S.C.  Section  127  and  ramps  or  service  streets  which  provide 
reasonable  access  thereto,  no  vehicle  transporting  motor  vehicles  (com¬ 
monly  known  as  automobile  carriers)  unladen  or  with  a  load  shall 
exceed  a  height  of  14  feet.  (Ga.  L.  1927,  p.  226,  §  15;  Code  1933, 
§  68-401;  Ga.  L.  1941,  p.  449,  §  1;  Ga.  L.  1956,  p.  83,  §  2;  Ga.  L.  1959, 
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32-6-23 


p.  27,  §  1;  Ga.  L.  1964,  p.  83,  §  1;  Ga.  L.  1968,  p.  30,  §  1;  Code  1933, 
§  95A-956,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1996,  p.  1010, 
§  1;  Ga.  L.  2000,  p.  136,  §  32.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Traffic  regulation.  —  This  section  ways,  violation  of  which  is  punishable  as  a 
qualifies  as  a  statute  relating  to  traffic  misdemeanor  offense.  1979  Op.  Att’y  Gen. 
upon  the  public  roads,  streets,  and  high-  No.  U79-14  (see  O.C.G.A.  §  32-6-22). 

RESEARCH  REFERENCES 


—  Violation  of  regulation  govern-  highway  as  basis  of  liability  for  personal 
ing  size  or  weight  of  motor  vehicles,  or  injury,  death,  or  damage  to  private  prop- 
combinations  of  vehicles  and  loads,  on  the  erty,  21  ALR3d  989. 

32-6-23.  Width  of  vehicles  and  loads. 

Unless  otherwise  provided  in  this  Code  section  or  exempted  in  Code 
Section  32-6-25  or  so  authorized  by  a  permit  issued  pursuant  to  Code 
Section  32-6-28,  no  vehicle  shall  exceed  a  total  outside  width,  including 
any  load  thereon,  of  102  inches,  exclusive  of  mirrors  and  accessories 
attached  thereto,  when  operated  on  any  street,  road,  or  highway  (Ga.  L. 
1927,  p.  226,  §  15;  Code  1933,  §  68-401;  Ga.  L.  1941,  p.  449,  §  1;  Ga.  L. 
1951,  p.  772,  §  1;  Ga.  L.  1956,  p.  83,  §  2;  Ga.  L.  1959,  p.  27,  §  1;  Ga.  L. 
1964,  p.  83,  §  1;  Ga.  L.  1968,  p.  30,  §  1;  Code  1933,  §  95A-957,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1979,  p.  439,  §  1;  Ga.  L.  1983,  p.  1798, 
§  1;  Ga.  L.  1984,  p.  22,  §  32;  Ga.  L.  1984,  p.  621,  §  1;  Ga.  L.  1999,  p. 
567,  §  1.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Promotion  of  safety  and  protection 
of  public  investment.  —  O.C.G.A. 
§§  32-1-10,  32-6-23,  32-6-24,  46-7-61  (now 
repealed)  and  46-7-78  (now  repealed)  are 
intended  to  promote  the  safety  of  the 
traveling  public  and  protect  the  public’s 
investment  in  the  public’s  roads  and  high¬ 
ways.  1981  Op.  Att’y  Gen.  No.  U81-17. 


Traffic  regulation.  —  This  section 
qualifies  as  a  statute  relating  to  traffic 
upon  the  public  roads,  streets,  and  high¬ 
ways,  violation  of  which  is  punishable  as  a 
misdemeanor  offense.  1979  Op.  Att’y  Gen. 
No.  U79-14  (see  O.C.G.A.  §  32-6-23). 


RESEARCH  REFERENCES 


ALR.  —  Validity  and  applicability  of 
statutes  relating  to  use  of  highway  by 
private  motor  carriers  and  contract  motor 
carriers  for  hire,  175  ALR  1333. 

Liability  for  injury  or  damage  caused  by 
collision  with  portion  of  load  projecting 


beyond  rear  or  side  of  motor  vehicle  or 
trailer,  21  ALR3d  371. 

Violation  of  regulation  governing  size  or 
weight  of  motor  vehicles,  or  combinations 
of  vehicles  and  loads,  on  the  highway  as 
basis  of  liability  for  personal  injury,  death, 
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or  damage  to  private  property,  21  ALR3d 
989. 

32-6-24.  Length  of  vehicles  and  loads. 

(a)  As  used  in  this  article,  the  term: 

(1)  “Bimodal  semitrailer”  means  a  detachable  load-carrying  unit 
designed  to  be  attached  to  a  coupling  on  the  rear  of  a  truck  tractor  by 
which  it  is  partly  supported  during  movement  over  the  highway  and 
designed  either  with  retractable  flanged  wheels  or  to  attach  to  a 
detachable  flanged  wheel  assembly  for  movement  on  the  rails. 

(2)  “Combination  of  vehicles”  means  a  semitrailer  pulled  by  a  truck 
tractor  or  a  semitrailer  and  trailer  pulled  by  a  truck  tractor  operating 
in  a  truck  tractor-semitrailer-trailer  combination. 

(3)  “Extendable  semitrailer”  means  a  semitrailer  that  has  been 
manufactured  for  the  purpose  of  extending  the  frame  to  increase  the 
overall  length  for  the  purpose  of  transporting  single-piece  loads. 

(4)  “NHS”  means  the  National  Highway  System. 

(5)  “Semitrailer”  means  a  detachable  load-carrying  unit  designed 
to  be  attached  to  a  coupling  on  the  rear  of  a  truck  tractor  by  which  it 
is  partly  supported. 

(6)  “Trailer”  means  a  detachable  load-carrying  unit  designed  to  be 
attached  to  a  coupling  at  the  rear  of  a  semitrailer  and  capable  of 
support  in  operation  without  the  truck  tractor. 

(7)  “Truck  tractor”  means  the  noncargo-carrying  power  unit  that 
operates  in  combination  with  a  semitrailer  or  trailer,  except  that  a 
truck  tractor  and  semitrailer  engaged  in  the  transportation  of  auto¬ 
mobiles  may  transport  motor  vehicles  on  part  of  the  power  unit. 

(b)  Unless  exempted  in  Code  Section  32-6-25  or  so  authorized  by  a 
permit  issued  pursuant  to  Code  Section  32-6-28,  the  following  length 
limits  shall  apply: 

(1)  Trailer  and  semitrailer  lengths: 

(A)  Truck  tractor-semitrailer-trailer  combinations  shall  have 
trailers  and  semitrailers  that  do  not  exceed  28  feet  in  length; 

(B)  Truck  tractor-semitrailer  combinations  shall  have  semitrail¬ 
ers  that  do  not  exceed  53  feet  in  length,  unless  signs  are  posted  that 
indicate  semitrailer  length  restrictions; 

(C)  On  interstate  and  NHS  routes,  single-piece  loads  may  be 
transported  on  an  extendable  semitrailer  that  exceeds  53  feet, 
provided  that  no  pieces  will  be  loaded  end  to  end  and  the  semi- 
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trailer  does  not  exceed  75  feet  in  length;  on  roads  other  than  the 
interstate  and  NHS  routes,  the  foregoing  provisions  of  this  sub- 
paragraph  shall  also  apply,  except  that  the  overall  length  shall  not 
exceed  100  feet.  Empty  extendable  semitrailers  or  extendable 
semitrailers  transporting  a  single-piece  load  of  53  feet  or  less  shall 
be  required  to  maintain  a  semitrailer  length  of  53  feet  or  less. 
When  the  semitrailer  is  extended  as  described  in  this  subpara¬ 
graph,  the  rear  extremity  of  each  extendable  semitrailer  or  load 
shall  be  marked  with  a  four-inch  multidirectional  amber  strobe 
light  and  with  18  inch  bright  red  or  orange  warning  flags  on  the 
rearmost  of  the  load  or  semitrailer; 

(D)  Maxi-cube  combinations  shall  have  a  cargo  box  that  does  not 
exceed  34  feet,  provided  that  the  pair  of  cargo  boxes  together  does 
not  exceed  60  feet  and  the  overall  length,  including  the  power  unit, 
does  not  exceed  65  feet;  and 

(E)  Trailer  and  semitrailer  length  requirements  in  this  para¬ 
graph  shall  not  apply  to  automobile  and  boat  transporters;  how¬ 
ever,  no  unit  of  the  vehicle  shall  exceed  56  feet  in  length;  and 

(2)  Overall  truck  tractor-semitrailer  or  truck 
tractor-semi  trailer- trailer  lengths : 

(A)  Maxi-cube  combinations  shall  have  an  overall  length  that 
does  not  exceed  65  feet; 

(B)  Saddlemount  and  saddlemount  with  fullmount  combinations 
shall  have  an  overall  length  that  does  not  exceed  97  feet;  and 

(C)  All  other  combinations  of  truck  tractor-semitrailer  or  truck 
tractor-semitrailer-trailer  operated  on  roads  other  than  interstate 
or  the  NHS  shall  have  an  overall  length  that  does  not  exceed  100 
feet,  unless  signs  are  posted  that  indicate  length  restrictions.  This 
maximum  length  shall  include  the  federal  allowance  for  automo¬ 
bile  and  boat  transporter  loads  to  overhang  up  to  three  feet  over  the 
front  of  the  vehicle  and  overhang  up  to  four  feet  over  the  rear  of  the 
vehicle.  (Ga.  L.  1927,  p.  226,  §  15;  Code  1933,  §  68-401;  Ga.  L. 
1956,  p.  83,  §  2;  Ga.  L.  1959,  p.  27,  §  1;  Ga.  L.  1964,  p.  83,  §  1;  Ga. 
L.  1968,  p.  30,  §  1;  Code  1933,  §  95A-958,  enacted  by  Ga.  L.  1973, 
p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §§  35,  36;  Ga.  L.  1979,  p.  439,  §  2; 
Ga.  L.  1980,  p.  576,  §§  1-3;  Ga.  L.  1981,  p.  133,  §  1;  Ga.  L.  1983,  p. 
1798,  §  2;  Ga.  L.  1985,  p.  1002,  §  1;  Ga.  L.  1987,  p.  414,  §  1;  Ga.  L. 
1987,  p.  1030,  §  1;  Ga.  L.  1989,  p.  1569,  §  1;  Ga.  L.  1989,  p.  693, 
§  1;  Ga.  L.  1990,  p.  255,  §  1;  Ga.  L.  1991,  p.  94,  §  32;  Ga.  L.  1992, 
p.  2467,  §  1;  Ga.  L.  1993,  p.  786,  §  1;  Ga.  L.  1995,  p.  990,  §  1;  Ga. 
L.  1996,  p.  1010,  §  2;  Ga.  L.  1999,  p.  567,  §  2;  Ga.  L.  1999,  p.  828, 
§  1;  Ga.  L.  2000,  p.  136,  §  32;  Ga.  L.  2000,  p.  1654,  §  1;  Ga.  L. 
2001,  p.  4,  §  32;  Ga.  L.  2010,  p.  442,  §  1/HB  1174.) 
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The  2010  amendment,  effective  July 
1,  2010,  added  paragraph  (a)(4);  redesig¬ 
nated  former  paragraph  (a)(4)  as  present 
paragraph  (a)(5);  deleted  former  para¬ 
graph  (a)(5),  which  read:  “‘STAA  system’ 
means  the  National  Network  and  the  Ac¬ 
cess  Routes  to  the  National  Network  as 
allowed  under  the  federal  Surface  Trans¬ 
portation  Assistance  Act  (STAA),  as 
amended.”;  in  subparagraph  (b)(1)(C), 
substituted  “NHS”  for  “STAA  system” 
twice  and  substituted  “18  inch”  for  “12 
inch”  in  the  last  sentence;  and,  in  para- 

JUDICIAL 

Delegation  of  authority  constitu¬ 
tional.  —  Delegation  of  authority  to  the 
Department  of  Transportation  to  deter¬ 
mine  which  of  the  thousands  of  miles  of 
state  highways  are  suitable  for  the  types 
of  truck  traffic  governed  by  the  statute  is 
not  unconstitutional.  State  v.  Moore,  259 
Ga.  139,  376  S.E.2d  877  (1989). 

Enforcement  of  different  limits  vio¬ 
lates  equal  protection  clause.  —  En- 


graph  (b)(2),  substituted  “97  feet”  for  “75 
feet”  at  the  end  of  subparagraph  (b)(2)(B), 
and  substituted  “NHS”  for  “STAA  system 
of  roads”  in  the  first  sentence  of  subpara¬ 
graph  (b)(2)(C). 

Cross  references.  —  Light,  flag,  or 
strobe  lamp  on  projecting  load,  §  40-8-27. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1988,  “term” 
was  substituted  for  “terms”  at  the  end  of 
the  introductory  language  of  subsection 
(a). 

DECISIONS 

for  cement  of  total  length  limits  —  i.e., 
combination  of  vehicle  and  load  —  for 
general  freight  transport  that  are  differ¬ 
ent  from  those  total  length  limits  enforced 
as  to  live  poultry  transport  violates  the 
equal  protection  clause  of  the  Georgia 
Constitution.  State  v.  Moore,  259  Ga.  139, 
376  S.E.2d  877  (1989). 

Cited  in  Seabolt  v.  State,  174  Ga.  App. 
572,  330  S.E.2d  789  (1985). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Preemption.  —  49  U.S.C.  §  2311, 
which  establishes  certain  minimum  vehi¬ 
cle  lengths,  without  reference  to  loads,  did 
not  preempt  O.C.G.A.  §  32-6-24  with  re¬ 
gard  to  load  lengths  of  automobile  trans¬ 
porters  on  federally  assisted  highways. 
1985  Op.  Att’y  Gen.  No.  U85-1. 

Promotion  of  safety  and  protection 
of  public  investment.  —  O.C.G.A. 
§§  32-1-10,  32-6-23,  32-6-24,  46-7-61  (now 
repealed)  and  46-7-78  (now  repealed)  are 


intended  to  promote  the  safety  of  the 
traveling  public  and  protect  the  public’s 
investment  in  the  public’s  roads  and  high¬ 
ways.  1981  Op.  Att’y  Gen.  No.  U81-17. 

Traffic  regulation.  —  This  section 
qualifies  as  a  statute  relating  to  traffic 
upon  the  public  roads,  streets,  and  high¬ 
ways,  violation  of  which  is  punishable  as  a 
misdemeanor  offense.  1979  Op.  Att’y  Gen. 
No.  U79-14  (see  O.C.G.A.  §  32-6-24). 


RESEARCH  REFERENCES 


ALR.  —  Validity,  construction,  and  ap¬ 
plication  of  statutes  or  other  regulations 
affecting  the  moving  of  buildings  on  high¬ 
ways,  83  ALR2d  464. 

Violation  of  regulation  governing  size  or 


weight  of  motor  vehicles,  or  combinations 
of  vehicles  and  loads,  on  the  highway  as 
basis  of  liability  for  personal  injury,  death, 
or  damage  to  private  property,  21  ALR3d 
989. 


32-6-25.  Exemptions  for  farming,  agricultural,  and  forest  man¬ 
agement  equipment. 


The  limitations  of  Code  Section  32-6-23  as  to  width  and  of  Code 
Section  32-6-24  as  to  length  shall  not  apply  to  the  following  loads  and 
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vehicles,  which  may  exceed  such  limitation  without  a  permit:  farming 
or  agricultural  equipment  or  forest  management  equipment,  whether 
self-propelled  or  being  hauled,  when  such  vehicle  or  equipment  is  being 
operated  during  daylight  hours  upon  a  public  road  not  part  of  The 
Dwight  D.  Eisenhower  System  of  Interstate  and  Defense  Highways  by 
dealers  or  by  the  owner  thereof  or  his  agent  within  a  radius  of  40  miles 
of  the  property  of  the  dealer  or  owner.  The  foregoing  exemptions  do  not 
aPply  to  vehicles  hauling  or  transporting  forest  products.  (Ga.  L.  1965, 
p.  206,  §  1;  Ga.  L.  1968,  p.  30,  §  1;  Code  1933,  §  95A-954,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  532,  §  1;  Ga.  L.  2000,  p.  136, 
§  32.) 

32-6-25.1.  Exemptions  for  port  vehicles  used  to  transport  cargo 
or  containers. 

The  limitations  of  Code  Section  32-6-23  as  to  width  and  of  Code 
Section  32-6-24  as  to  length  shall  not  apply  to  the  following  loads  and 
vehicles,  which  may  exceed  such  limitation  without  a  permit:  Any 
vehicle  or  equipment  used  for  transporting  cargo  or  containers  between 
and  within  wharves,  storage  areas,  or  terminals  within  the  facilities  of 
any  port  under  the  jurisdiction  of  the  Georgia  Ports  Authority  when 
such  vehicle  or  equipment  is  being  operated  upon  any  public  road  not 
part  of  The  Dwight  D.  Eisenhower  System  of  Interstate  and  Defense 
Highways  by  the  owner  thereof  or  his  or  her  agent  within  a  radius  of  ten 
miles  of  the  port  facility  of  origin  and  accompanied  by  an  escort  vehicle 
equipped  with  one  or  more  operating  amber  flashing  lights  that  are 
visible  from  a  distance  of  500  feet.  (Code  1981,  §  32-6-25.1,  enacted  by 
Ga.  L.  1999,  p.  784,  §  2;  Ga.  L.  2000,  p.  136,  §  32.) 

32-6-26.  Weight  of  vehicle  and  load. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Federal  bridge  formula”  means: 

TTT  l  LN 

W  =  500  -  +  12N  +  36 

\  N-l 

Where  W  =  the  overall  gross  weight  on  any  group  of  two  or  more 
consecutive  axles  to  the  nearest  500  pounds,  L  =  the  distance  in 
feet  between  the  extreme  of  any  group  of  two  or  more  consecutive 
axles,  and  N  =  the  number  of  axles  in  the  group  under  consider¬ 
ation. 

(2)  “Lift  axle”  means  any  axle  on  any  vehicle  manufactured  after 
July  1,  1978,  which  axle  may  be  raised  or  lowered  with  respect  to  the 
horizontal  plane  of  the  vehicle. 
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(3)  “Single  axle”  means  all  the  wheels  whose  centers  may  be 
included  between  two  parallel  transverse  vertical  planes  40  inches 
apart. 

(4)  “State  bridge  formula”  means: 

W  =  500  (  —  +  12N  +  36 

\  N-l 

Where  W  =  the  maximum  allowable  gross  weight  of  the  vehicle  or 
combination  of  vehicles  to  the  nearest  500  pounds,  L  =  the  dis¬ 
tance  in  feet  between  the  first  and  last  axles  of  the  vehicle  or 
combination  of  vehicles,  and  N  =  the  number  of  axles  on  the 
vehicle  or  combination  of  vehicles. 

(5)  “Tandem  axle”  means  two  or  more  consecutive  axles,  excluding 
the  steering  axle,  which  extend  across  the  full  width  of  the  vehicle 
and  whose  centers  may  be  included  between  parallel  vertical  planes 
spaced  more  than  40  inches  apart  but  not  more  than  216  inches 
apart. 

(b)  Except  when  authorized  by  a  permit  issued  pursuant  to  Code 
Section  32-6-28  and  except  as  otherwise  provided  in  this  Code  section: 

(1)  No  vehicle  equipped  with  high  pressure  pneumatic,  solid  rub¬ 
ber,  or  cushion  tires  and  operated  upon  any  public  road  of  this  state 
shall  carry  a  load  on  any  wheel  which  exceeds  8,000  pounds  by  more 
than  13  percent  or  a  load  on  any  single  axle  which  exceeds  16,000 
pounds  by  more  than  13  percent;  and 

(2)  No  vehicle  equipped  with  low  pressure  pneumatic  tires  and 
operated  upon  any  public  road  of  this  state  shall  carry  a  load  on  any 
wheel  which  exceeds  9,000  pounds  by  more  than  13  percent  or  a  load 
on  any  single  axle  which  exceeds  18,000  pounds  by  more  than  13 
percent. 

(c) (1)(A)  On  all  highways  within  this  state  which  are  not  interstate 
highways,  the  maximum  total  gross  weight  authorized  for  any 
vehicle  and  load  shall  not  exceed  80,000  pounds;  the  maximum  load 
authorized  on  any  single  axle  shall  be  as  provided  in  subsection  (b) 
of  this  Code  section;  the  maximum  load  on  any  tandem  axle  shall  be 
40,680  pounds;  and  subject  to  subparagraph  (B)  and  subparagraph 
(C)  of  this  paragraph,  the  maximum  total  gross  weight  authorized 
for  any  vehicle  and  load  shall  be  the  maximum  load  authorized  on 
any  single  axle  multiplied  by  the  number  of  axles  with  which  the 
vehicle  is  equipped. 

(B)  For  vehicles  and  loads  with  an  actual  total  gross  weight 
between  73,280  pounds  and  80,000  pounds,  the  maximum  total 
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gross  weight  authorized  for  the  vehicle  and  load  shall  be  deter¬ 
mined  by  applying  the  state  bridge  formula. 

(C)  For  any  vehicle  equipped  with  four  axles,  the  maximum  total 
gross  weight  authorized  for  the  vehicle  and  load  shall  be  70,000 
pounds. 

(2)  Reserved. 

(3)  No  lift  axle  may  be  used  in  computing  the  maximum  total  gross 
weight  authorized  for  any  vehicle  or  load. 

(d) (1)(A)  On  all  highways  within  this  state  which  are  interstate 
highways,  the  maximum  total  gross  weight  authorized  for  any 
vehicle  and  load  shall  not  exceed  80,000  pounds;  the  maximum  load 
authorized  on  any  single  axle  shall  be  as  provided  in  subsection  (b) 
of  this  Code  section;  and,  except  as  provided  in  subparagraph  (B)  of 
this  paragraph,  the  maximum  overall  gross  weight  in  pounds  on  a 
group  of  two  or  more  consecutive  axles  shall  be  determined  by 
applying  the  federal  bridge  formula.  In  applying  the  formula,  no  lift 
axle  shall  be  counted  as  an  individual  or  additional  axle  when 
determining  the  maximum  overall  gross  weight. 

(B)  Notwithstanding  the  provisions  of  subparagraph  (A)  of  this 
paragraph,  the  maximum  load  authorized  on  any  tandem  axle  shall 
be  34,000  pounds,  and  any  two  consecutive  sets  of  tandem  axles 
may  carry  a  gross  load  of  34,000  pounds  each  if  the  overall  distance 
between  the  first  and  last  axles  of  such  consecutive  sets  of  tandem 
axles  is  36  feet  or  more;  however,  except  for  vehicles  and  combina¬ 
tions  of  vehicles  exceeding  55  feet  in  length,  the  maximum  gross 
weight  authorized  on  a  tandem  axle  for  a  vehicle  or  combination  of 
vehicles  carrying  a  gross  weight  of  less  than  73,280  pounds  shall  be 
40,680  pounds. 

(2)  If  at  any  time  federal  law  authorizes  any  weight  greater  than 
that  authorized  by  this  subsection,  such  greater  weight  under  federal 
law  shall  be  authorized  on  the  interstate  highways  within  this  state. 

(e)  Subject  to  the  provisions  of  this  article,  the  department  shall  be 
authorized,  on  behalf  of  the  state,  to  enter  into  agreements  with  the 
United  States  Secretary  of  Transportation  as  provided  in  Section  127  of 
Title  23  of  the  United  States  Code,  relating  to  the  control  of  vehicle 
weight  and  width  limitations,  which  agreements  shall  exempt  certain 
vehicles  from  the  requirements  of  subsection  (d)  of  this  Code  section. 
The  department  shall  be  authorized  to  take  action  in  the  name  of  the 
state  to  comply  with  the  terms  of  any  such  agreement  and  to  promul¬ 
gate  any  rules  and  regulations  necessary  to  ensure  the  department’s 
compliance  with  federal  laws  and  to  provide  for  the  issuance  of  the 
special  permits  required  by  this  Code  section. 
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(f)  On  any  public  road  of  a  county  road  system,  the  maximum  total 
gross  weight  of  a  vehicle  and  load  shall  not  exceed  56,000  pounds  unless 
the  vehicle  is  making  a  pickup  or  delivery  on  such  road;  except  that  if 
a  county  road  is  constructed  to  the  same  standards  as  those  highways 
of  this  state  which  are  interstate  highways  and  is  authorized  as  a 
designated  local  truck  route  pursuant  to  official  resolution  of  the  county, 
the  maximum  weight  limits  for  such  designated  local  truck  route  shall 
be  the  same  as  those  for  highways  in  this  state  which  are  not  interstate 
highways  as  provided  by  paragraph  (1)  of  subsection  (c)  of  this  Code 
section.  The  county  shall  notify  the  department  of  any  roads  designated 
by  the  county  as  a  local  truck  route  within  90  days  of  such  designation. 

(g) (1)  The  weight  limitations  provided  for  in  this  Code  section,  except 
the  limitation  in  subsections  (f)  and  (h)  of  this  Code  section,  may  be 
exceeded  on  any  public  road  within  this  state  which  is  not  an 
interstate  highway,  or  when  making  a  pickup  or  delivery  on  any 
public  road  of  a  county  road  system,  without  a  permit  only  when  the 
load  on  any  single  axle  does  not  exceed  23,000  pounds,  the  load  on 
any  tandem  axle  does  not  exceed  46,000  pounds,  and  the  maximum 
total  gross  weight  of  the  vehicle  and  load  does  not  exceed  80,000 
pounds  when: 

(A)  Hauling  forest  products  from  the  forest  where  cut  to  the  first 
point  of  marketing  or  processing; 

(B)  Hauling  live  poultry  or  cotton  from  a  farm  to  a  processing 
plant; 

(C)  Hauling  feed  from  a  feed  mill  to  a  farm; 

(D)  Hauling  granite,  either  block  or  sawed,  or  any  other  natu¬ 
rally  occurring  raw  ore  or  mineral  for  further  processing,  from  the 
quarry  or  stockpile  area  to  a  processing  plant  located  in  the  same 
or  an  adjoining  county  and  construction  aggregates  hauled  to  any 
point,  unless  otherwise  prohibited; 

(E)  Hauling  solid  waste  or  recovered  materials  from  points  of 
generation  to  a  solid  waste  handling  facility  or  other  processing 
facility; 

(F)  Hauling  concrete  that  is  in  a  freshly  mixed  and  unhardened 
state  for  delivery  to  a  customer;  or 

(G)  Hauling  poultry  waste  from  the  point  of  origin  to  a  farm. 

No  lift  axle  may  be  used  in  computing  the  maximum  total  gross 
weight  authorized  for  any  vehicle  or  load  under  this  paragraph. 

(2)  A  vehicle  which  is  hauling  the  products  listed  in  subparagraphs 
(A)  through  (F)  of  paragraph  (1)  of  this  subsection  or  which  is  hauling 
any  other  agricultural  or  farm  product  from  a  farm  to  the  first  point 
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of  marketing  or  processing  shall  be  permitted  a  5  percent  variance 
from  the  weight  limitations  in  paragraph  (1)  of  this  subsection  within 
a  100  mile  radius  of  the  farm  or  point  of  origin.  Any  person  who 
violates  the  load  limitations  provided  for  in  this  paragraph  by 
exceeding  the  5  percent  variance  per  single  axle,  tandem  axle,  or 
maximum  total  gross  weight  shall  be  fined  on  the  basis  of  the  weight 
limitations  of  paragraph  (1)  of  this  subsection,  including  the  variance 
allowed  by  this  paragraph. 

(3)  A  vehicle  which  is  hauling  the  products  listed  in  subparagraph 
(G)  of  paragraph  (1)  of  this  subsection  shall  be  permitted  a  5  percent 
variance  from  the  weight  limitations  in  paragraph  (1)  of  this  subsec¬ 
tion  within  a  250  mile  radius  of  the  farm  or  point  of  origin.  Any 
person  who  violates  the  load  limitations  provided  for  in  this  para¬ 
graph  by  exceeding  the  5  percent  variance  per  single  axle,  tandem 
axle,  or  maximum  total  gross  weight  shall  be  fined  on  the  basis  of  the 
weight  limitations  of  paragraph  (1)  of  this  subsection  and  not  on  the 
basis  of  the  variance  allowed  by  this  paragraph. 

(4)  Any  vehicle  carrying  a  load  as  authorized  in  this  subsection  at 
night  shall  be  equipped  with  lights  clearly  visible  for  a  distance  of  not 
less  than  300  feet  from  the  front  and  rear  of  the  vehicle. 

(h)  Notwithstanding  any  provision  of  this  Code  section  to  the  con¬ 
trary,  no  vehicle  or  combination  of  vehicles  shall  be  operated  over  any 
bridge  with  a  posted  limit  which  is  less  than  the  total  gross  weight  of 
the  vehicle  and  its  load. 

(i) (l)  Any  vehicle  which  can  be  made  to  comply  with  the  require¬ 
ments  of  this  Code  section  by  shifting  the  load  and  which  is  then 
loaded  to  comply  with  this  Code  section  shall  not  be  held  to  be  in 
violation  of  this  Code  section. 

(2)  On  all  highways  within  this  state  which  are  not  interstate 
highways: 

(A)  Except  as  provided  in  subparagraph  (B)  of  this  paragraph, 
for  all  vehicles,  fines  for  violations  of  the  total  gross  weight 
limitations  provided  for  in  subsection  (c)  of  this  Code  section  shall 
be  based  on  the  amount  by  which  the  actual  weight  of  the  vehicle 
and  load  exceeds  the  allowable  maximum  weight  determined  under 
subsection  (c)  of  this  Code  section. 

(B)  For  vehicles  equipped  with  four  axles,  fines  for  violations  of 
the  total  gross  weight  limitations  provided  for  in  subsection  (c)  of 
this  Code  section  shall  be  based  on  the  amount  by  which  the  actual 
weight  of  the  vehicle  and  load  exceeds  70,000  pounds. 

(j)  Except  as  provided  in  subsections  (f)  and  (h)  of  this  Code  section, 
weight  limits  and  axle  definitions  for  any  bimodal  semitrailer,  semi- 
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trailers,  and  trailers  operated  on  highways  and  public  roads  within  this 
state  shall  be  weight  limits  and  axle  definitions  authorized  by  federal 
law  governing  interstate  highways.  (Ga.  L.  1927,  p.  226,  §  16;  Ga.  L. 
1931,  Ex.  Sess.,  p.  114,  §  2;  Code  1933,  §§  68-402,  68-702;  Ga.  L.  1941, 
p.  449,  §§  1-3;  Ga.  L.  1955,  p.  392,  §§  1,  2;  Ga.  L.  1956,  p.  83,  §  2;  Ga. 
L.  1964,  p.  83,  §  1;  Ga.  L.  1968,  p.  30,  §§  1,  2;  Code  1933,  §  95A-959, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1111,  §  1;  Ga.  L. 
1975,  p.  68,  §  1;  Ga.  L.  1978,  p.  1965,  §  1;  Ga.  L.  1978,  p.  1989,  §  1;  Ga. 
L.  1980,  p.  576,  §  4;  Ga.  L.  1983,  p.  3,  §  23;  Ga.  L.  1983,  p.  1798,  §§  3, 
4;  Ga.  L.  1984,  p.  621,  §  2;  Ga.  L.  1987,  p.  414,  §  2;  Ga.  L.  1989,  p.  693, 
§§  2,  3;  Ga.  L.  1995,  p.  862,  §  1;  Ga.  L.  1996,  p.  1512,  §§  2,  3;  Ga.  L. 
1998,  p.  1206,  §  3;  Ga.  L.  2000,  p.  136,  §  32;  Ga.  L.  2002,  p.  1484,  §  1; 
Ga.  L.  2004,  p.  366,  §  22;  Ga.  L.  2005,  p.  601,  §  2/SB  160;  Ga.  L.  2005, 
p.  822,  §  1/HB  279;  Ga.  L.  2006,  p.  72,  §  32/SB  465;  Ga.  L.  2006,  p.  292, 
§  1/HB  1106;  Ga.  L.  2007,  p.  237,  §  1/HB  536;  Ga.  L.  2008,  p.  155, 
§  1/HB  981;  Ga.  L.  2011,  p.  548,  §  1/SB  54;  Ga.  L.  2012,  p.  775, 
§  32/HB  942;  Ga.  L.  2012,  p.  1343,  §  7/HB  817.) 


The  2011  amendment,  effective  July 
1,  2011,  deleted  “or”  from  the  end  of  sub- 
paragraph  (g)(1)(E);  substituted  or”  for 
a  period  at  the  end  of  subparagraph 
(g)(1)(F);  added  subparagraph  (g)(1)(G); 
substituted  “subparagraph  (A)  through 
(F)”  for  “subparagraph  (A)  or  (B)”  in  the 
first  sentence  of  paragraph  (g)(2);  and,  in 
the  first  sentence  of  paragraph  (g)(3),  sub¬ 
stituted  “subparagraph  (G)”  for  “subpara¬ 
graph  (C),  (D),  or  (F)”  and  substituted  “250 
mile  radius”  for  “100  mile  radius”  near  the 
end. 

The  2012  amendments.  —  The  first 

JUDICIAL 

Conclusive  presumption  of  road 
damage  by  overweight  vehicles  is 
constitutional.  —  The  conclusive  pre¬ 
sumption  under  O.C.G.A.  §  32-6-27  of 
damage  to  the  public  roads  caused  by 
overweight  vehicles  does  not  deprive  the 
person  accused  of  violating  O.C.G.A. 
§  32-6-26  of  any  constitutional  right. 
DOT  v.  Del-Cook  Timber  Co.,  248  Ga.  734, 
285  S.E.2d  913  (1982). 

It  is  constitutionally  permissible  for  the 
state  to  enact  a  statute  providing  that  any 
person  who  operates  an  overweight  motor 
vehicle  on  the  public  roads  shall  be  con¬ 
clusively  presumed  to  have  damaged  the 
roads,  and  requiring  such  person  to  rec¬ 
ompense  the  state  for  such  damage  in 


2012  amendment,  effective  May  1,  2012, 
part  of  an  Act  to  revise,  modernize,  and 
correct  the  Code,  revised  language  in 
paragraph  (g)(2).  The  second  2012  amend¬ 
ment,  effective  July  1,  2012,  in  subsection 
(f),  deleted  “and  approval  of  the  commis¬ 
sioner”  following  “resolution  of  the 
county”  near  the  middle  of  the  first  sen¬ 
tence  and  added  the  second  sentence. 

Cross  references.  —  Posting  of  bridge 
weight  limit  on  county  road,  §  32-4-41. 
Posting  of  bridge  weight  limit  on  munici¬ 
pal  street,  §  32-4-91.  Designated  local 
truck  route  signs,  §  32-6-50. 

DECISIONS 

accordance  with  a  schedule  pegging  the 
amount  of  the  damages  to  the  poundage  of 
excess  weight.  DOT  v.  Del-Cook  Timber 
Co.,  248  Ga.  734,  285  S.E.2d  913  (1982). 

Section’s  failure  to  differentiate  be¬ 
tween  timber  and  other  freight  haul¬ 
ers.  —  Failure  of  O.C.G.A.  §  32-6-26  to 
differentiate  between  timber  haulers  and 
other  freight  haulers  does  not  render  stat¬ 
ute  unconstitutional.  DOT  v.  Del-Cook 
Timber  Co.,  248  Ga.  734,  285  S.E.2d  913 
(1982)  (decided  prior  to  1984  amendment). 

Limited  application  exception  not 
unconstitutional.  —  When  a  limited  ex¬ 
emption  to  highway  weight  requirements 
was  granted  for  certain  industries  which 
could  not  take  advantage  of  other  statu- 
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tory  exceptions,  there  was  no  arbitrary 
decision  violative  of  equal  protection  of 
those  industries  which  were  not  granted 
the  same  limited  exemptions  since  overall 
gross  weights  and  axle  load  requirements 
still  had  to  be  met  and  the  exemptions 
applied  to  short  hauls  on  state  roads. 
Department  of  Transp.  v.  Georgia  Mining 
Ass’n,  252  Ga.  128,  311  S.E.2d  443  (1984). 

“Tag  axle,”  which  permits  the  amount 
of  weight  borne  by  the  axle  to  be  adjusted 
by  the  driver  from  inside  the  truck 
through  the  manipulation  of  a  switch 
which  causes  an  air  bag  located  between 
the  axle  and  the  frame  of  the  trailer  to 
inflate  or  deflate,  is  not  a  “lift  axle”  within 
the  contemplation  of  paragraph  (c)(3)  of 
O.C.G.A.  §  32-6-26.  Anchor  Motor 
Freight,  Inc.  v.  Department  of  Transp., 
199  Ga.  App.  108,  404  S.E.2d  148,  cert, 
denied,  199  Ga.  App.  905,  404  S.E.2d  148 
(1991). 


Constitutional  right  to  jury  trial  in 
administrative  proceedings.  — 1  There 
is  no  constitutional  right  to  a  jury  trial  in 
administrative  proceedings  when  a  driver 
is  issued  with  an  overweight  citation. 
DOT  v.  Del-Cook  Timber  Co.,  248  Ga.  734, 
285  S.E.2d  913  (1982). 

Person  assessed  can  prosecute  ac¬ 
tion  for  judicial  review  in  superior 
court.  —  Person  issued  an  overweight 
vehicle  assessment  does  have  at  least  the 
statutory  right  to  prosecute  the  action  for 
judicial  review  of  the  administrative  deci¬ 
sion  in  the  superior  court  of  the  county  of 
his  or  her  residence.  DOT  v.  Del-Cook 
Timber  Co.,  248  Ga.  734,  285  S.E.2d  913 
(1982). 

Cited  in  Firestone  Tire  &  Rubber  Co.  v. 
Hall,  152  Ga.  App.  560,  263  S.E.2d  449 
(1979). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Municipalities  are  authorized  to 
regulate  weight  of  vehicles  using  munic¬ 
ipal  streets  as  long  as  such  regulations  are 
reasonable  and  do  not  violate  general 
maximum  weight  limits  contained  in 
O.C.G.A.  §  32-6-26.  1982  Op.  Att’y  Gen. 
No.  82-20. 

Equalization  of  load  must  be  by 
physically  shifting  load.  —  O.C.G.A. 

RESEARCH 

ALR.  —  Power  to  limit  weight  of  vehicle 
or  its  load  with  respect  to  use  of  streets  or 
highways,  75  ALR2d  376. 

Violation  of  regulation  governing  size  or 
weight  of  motor  vehicles,  or  combinations 
of  vehicles  and  loads,  on  the  highway  as 
basis  of  liability  for  personal  injury,  death, 


§  32-6-26  does  not  allow  equalization  by 
changing  the  position  of  the  truck’s  “slid¬ 
ing  tandem”  or  by  changing  the  fifth  wheel 
setting.  Subsection  (i)  of  O.C.G.A. 
§  32-6-26  requires  the  truck  driver  to 
physically  shift  the  load  so  as  to  bring  the 
load  into  compliance  with  Georgia’s  truck 
weight  laws.  1992  Op.  Att’y  Gen.  No. 
U92-21. 

REFERENCES 

or  damage  to  private  property,  21  ALR3d 
989. 

Automobiles:  construction  and  opera¬ 
tion  of  statutes  or  regulations  restricting 
the  weight  of  motor  vehicles  or  their  loads, 
45  ALR3d  503. 


32-6-27.  Enforcement  of  load  limitations. 


(a)  Any  person  who  violates  the  load  limitation  provisions  of  Code 
Section  32-6-26  shall  be  conclusively  presumed  to  have  damaged  the 
public  roads,  including  bridges,  of  this  state  by  reason  of  such  overload¬ 
ing  and  shall  recompense  the  state  for  such  damage  in  accordance  with 
the  following  schedule: 
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(1)  Five  cents  per  pound  for  all  excess  weight  over  the  allowed 
weight  limitations,  including  any  applicable  variances; 

(2)  For  the  following  vehicles,  damages  for  excess  weight  shall  be 
assessed  at  125  percent  times  the  rate  imposed  on  offending  vehicles 
operating  without  a  permit: 

(A)  Where  a  vehicle  is  authorized  to  exceed  the  weight  limita¬ 
tions  of  Code  Section  32-6-26  by  a  permit  issued  pursuant  to  Code 
Section  32-6-28,  the  term  “excess  weight”  means  that  weight  which 
exceeds  the  weight  allowed  by  such  permit;  and 

(B)  Where  a  vehicle  is  authorized  to  exceed  the  weight  limita¬ 
tions  of  Code  Section  32-6-26  by  a  permit  issued  pursuant  to  Code 
Section  32-6-28  as  a  superload  permit  or  superload  plus  permit,  the 
term  “excess  weight”  means: 

(i)  Any  single  axle  weight  which  exceeds  any  single  axle 
weight  allowed  by  such  permit;  and 

(ii)  All  weight  greater  than  150,000  pounds  when  the  gross 
weight  of  the  vehicle  and  load  exceeds  the  gross  weight  allowed 
by  such  permit  or  when  any  axle  spacing  is  less  than  that 
specified  by  such  permit;  or 

(3)  Any  vehicle  that  utilizes  idle  reduction  technology  shall  have 
any  penalty  for  violating  Code  Section  32-6-26,  except  for  subsections 
(f)  and  (h),  calculated  by  reducing  from  the  actual  gross  weight, 
single  axle  weight,  tandem  axle  weight,  or  the  allowed  weight  on  any 
group  of  two  or  more  axles  the  manufacturer’s  certified  weight  of  the 
idle  reducing  technology  or  400  pounds,  whichever  is  less.  The 
operator  of  the  vehicle  shall  present  written  certification  from  the 
manufacturer  specifying  the  weight  of  the  idle  reducing  technology 
and  demonstrate  that  the  idle  reducing  technology  is  fully  functional 
at  all  times  when  so  requested  by  any  law  enforcement  officer  or 
employee  of  the  Department  of  Public  Safety 

(a.l)(l)(A)  The  Department  of  Public  Safety  is  authorized  to  issue  a 
citation  to  the  owner  or  operator  of  any  vehicle  in  violation  of  a 
maximum  weight  limit  on  a  county  road  which  is  a  designated  local 
truck  route  under  subsection  (f)  of  Code  Section  32-6-26  and  for 
which  signs  have  been  placed  and  maintained  as  required  under 
paragraph  (2)  of  subsection  (c)  of  Code  Section  32-6-50. 

(B)  The  Department  of  Public  Safety  is  authorized  to  issue  a 
warning  to  the  owner  or  operator  of  any  vehicle  in  violation  of  a 
maximum  weight  limit  on  a  county  road  which  is  a  designated  local 
truck  route  under  subsection  (f)  of  Code  Section  32-6-26  but  for 
which  signs  have  not  been  placed  or  maintained  as  required  under 
paragraph  (2)  of  subsection  (c)  of  Code  Section  32-6-50  upon  the 
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first  such  violation  and  to  issue  a  citation  to  such  owner  or  operator 
for  a  subsequent  such  violation. 

(2)(A)  The  Department  of  Public  Safety  is  authorized  to  issue  a 
citation  to  the  owner  or  operator  of  any  vehicle  in  violation  of  a 
maximum  weight  limit  on  a  bridge  for  which  signs  have  been 
placed  and  maintained  as  required  under  paragraph  (3)  of  Code 
Section  32-4-41  or  subsection  (a.l)  of  Code  Section  32-4-91. 

(B)  The  Department  of  Public  Safety  is  authorized  to  issue  a 
warning  to  the  owner  or  operator  of  any  vehicle  in  violation  of  a 
maximum  weight  limit  on  a  bridge  but  for  which  signs  have  not 
been  placed  or  maintained  as  required  under  paragraph  (3)  of  Code 
Section  32-4-41  or  subsection  (a.l)  of  Code  Section  32-4-91  upon  the 
first  such  violation  and  to  issue  a  citation  to  such  owner  or  operator 
for  a  subsequent  such  violation. 

(b)  The  schedules  listed  in  paragraphs  (1)  and  (2)  of  subsection  (a)  of 
this  Code  section  shall  apply  separately  to: 

(1)  The  excess  weight  of  the  gross  load;  and 

(2)  The  sum  of  the  excess  weight  or  weights  of  any  axle  or  axles; 

provided,  however,  that  where  both  gross  load  and  axle  weight  limits 
are  exceeded,  the  owner  or  operator  shall  be  required  to  recompense  the 
state  only  for  the  largest  of  the  money  damages  imposed  under 
paragraphs  (1)  and  (2)  of  this  subsection. 

(c) (1)  Within  30  days  after  the  issuance  of  the  citation,  the  owner  or 
operator  of  any  offending  vehicle  shall  pay  the  amount  of  the 
assessment  to  the  Department  of  Public  Safety  or  request  an  admin¬ 
istrative  determination  of  the  amount  and  validity  of  the  assessment. 

(2)  The  right  to  an  administrative  determination  of  the  amount 
and  validity  of  the  assessment  shall  be  granted  only  to  the  owner  or 
operator  of  an  offending  vehicle. 

(3)  The  party  requesting  an  administrative  determination  of  the 
amount  and  validity  of  the  assessment  shall  deposit  the  amount  of 
the  assessment  with  the  Department  of  Public  Safety,  within  the  time 
permitted  to  request  such  determination,  before  the  determination 
will  be  granted.  In  the  event  the  assessment  is  determined  to  be 
erroneous,  the  Department  of  Public  Safety  shall  make  prompt 
refund  of  any  overpayment  after  receipt  of  a  final  decision  making 
such  determination. 

(4)  If  an  administrative  hearing  is  requested,  it  shall  be  held  in 
accordance  with  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act,”  and  the  rules  and  regulations  of  the  Department  of 
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Public  Safety.  The  scope  of  any  such  hearing  shall  be  limited  to  a 
determination  of: 

(A)  The  weight  of  the  offending  vehicle; 

(B)  The  maximum  weight  allowed  by  law  on  the  roadway  upon 
which  the  offending  vehicle  was  operated;  and 

(C)  Whether  the  operator  had  in  his  or  her  actual  possession  a 
valid  oversize  or  overweight  permit  issued  by  the  Department  of 
Transportation  allowing  the  vehicle  to  operate  in  excess  of  the 
maximum  weight  otherwise  allowed  by  law  on  the  roadway  upon 
which  the  offending  vehicle  was  operated. 

(5)  Any  person  who  has  exhausted  all  administrative  remedies 
available  within  the  Department  of  Public  Safety  and  who  is  ag¬ 
grieved  by  a  final  order  of  the  Department  of  Public  Safety  is  entitled 
to  judicial  review  in  accordance  with  Chapter  13  of  Title  50. 

(6)  If  a  party  requests  an  administrative  determination  of  the 
amount  and  validity  of  the  assessment  and  fails  to  appear  without 
first  obtaining  permission  from  the  administrative  law  judge  or  does 
not  withdraw  the  request  in  writing  no  less  than  five  days  in  advance 
of  a  scheduled  hearing,  the  party  shall  be  deemed  in  default  and  the 
citation  shall  be  affirmed  by  operation  of  law.  The  party  shall  be 
deemed  to  owe  the  sum  of  $75.00  in  addition  to  the  amount  due  on  the 
citation,  which  sum  shall  represent  hearing  costs. 

(d)  All  moneys  collected  in  accordance  with  this  Code  section  shall  be 
disposed  of  as  follows: 

(1)  All  moneys  collected  for  violations  of  the  weight  limitations 
imposed  by  this  article  shall  be  remitted  to  the  general  fund  of  the 
state  treasury; 

(2)  All  moneys  collected  for  violations  of  the  height,  width,  or 
length  limitations  imposed  by  this  article,  after  the  appropriate 
statutory  deductions,  shall  be  retained  by  the  governing  authority  of 
the  county  wherein  the  violation  occurred  for  deposit  in  the  general 
treasury  of  said  county; 

(3)  Hearing  costs  imposed  pursuant  to  paragraph  (6)  of  subsection 
(c)  of  this  Code  section  shall  be  retained  by  the  Department  of  Public 
Safety; 

(4)  Reissuance  fees  imposed  pursuant  to  paragraph  (4)  of  subsec¬ 
tion  (g)  of  this  Code  section  shall  be  retained  by  the  Department  of 
Revenue;  and 

(5)  Restoration  fees  imposed  pursuant  to  paragraph  (1)  of  subsec¬ 
tion  (i)  of  this  Code  section  shall  be  retained  by  the  Department  of 
Revenue. 
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(e)  Any  owner  or  operator  of  a  vehicle  which  is  operated  on  the  public 
roads  of  this  state  in  violation  of  the  weight  limitations  provided  in  this 
article  shall  be  required,  in  addition  to  paying  the  moneys  provided  in 
subsection  (a)  of  this  Code  section,  to  unload  all  gross  weight  in  excess 
of  6,000  pounds  over  the  legal  weight  limit  at  the  closest  reasonable 
location. 

(f )  Any  person  authorized  by  law  to  enforce  this  article  may  seize  the 
offending  vehicle  of  an  owner  who  fails  or  whose  operator  fails  to  pay 
the  moneys  prescribed  in  subsection  (a)  of  this  Code  section  and  hold 
such  vehicle  until  the  prescribed  moneys  are  paid.  If  the  offending 
vehicle  is  not  registered  in  this  state,  any  person  authorized  by  law  to 
enforce  this  article  may  seize  any  vehicle  owned  or  operated  by  an 
owner  who  fails  or  whose  operator  fails  to  pay  the  moneys  prescribed  in 
subsection  (a)  of  this  Code  section  and  hold  such  vehicle  until  the 
prescribed  moneys  are  paid.  Any  person  seizing  a  vehicle  under  this 
subsection  or  subsection  (e)  of  this  Code  section  may,  when  necessary, 
store  the  vehicle;  and  the  owner  thereof  shall  be  responsible  for  all 
reasonable  storage  charges  thereon.  When  any  vehicle  is  seized,  held, 
unloaded,  or  partially  unloaded  under  these  subsections,  the  load  or 
any  part  thereof  shall  be  removed  or  cared  for  by  the  owner  or  operator 
of  the  vehicle  without  any  liability  on  the  part  of  the  authorized  person 
or  of  the  state  or  any  political  subdivision  because  of  damage  to  or  loss 
of  such  load  or  any  part  thereof. 

(g) (1)  Whenever  any  person,  firm,  or  corporation  violates  this  article 
and  becomes  indebted  to  the  Department  of  Public  Safety  because  of 
such  violations  and  fails  within  30  days  of  the  date  of  issuance  of  the 
overweight  assessment  citation  either  to  pay  the  assessment  or 
appeal  to  the  Department  of  Public  Safety  for  administrative  review, 
as  provided  for  in  subsection  (c)  of  this  Code  section,  such  assessment 
shall  become  a  lien  upon  the  overweight  motor  vehicle  so  found  to  be 
in  violation,  which  lien  shall  be  superior  to  all  liens  except  liens  for 
taxes  or  perfected  security  interests  established  before  the  debt  to  the 
Department  of  Public  Safety  was  created. 

(2)  Whenever  any  person,  firm,  or  corporation  requests  an  admin¬ 
istrative  review,  it  shall  be  held  in  accordance  with  Chapter  13  of 
Title  50,  the  “Georgia  Administrative  Procedure  Act.”  In  the  event 
that  the  administrative  law  judge  finds  in  favor  of  the  Department  of 
Public  Safety,  the  person,  firm,  or  corporation  shall  pay  the  assess¬ 
ment  within  30  days  after  that  decision  becomes  final  or,  if  judicial 
review  is  had  in  accordance  with  Chapter  13  of  Title  50,  then  within 
30  days  after  final  judicial  review  is  terminated.  If  the  person,  firm, 
or  corporation  fails  to  pay  the  assessment  within  30  days,  such 
assessment  shall  become  a  hen  as  provided  for  under  paragraph  (1)  of 
this  subsection. 
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(3)  The  Department  of  Public  Safety  shall  perfect  the  lien  created 
under  this  subsection  by  sending  notice  thereof  on  a  notice  desig¬ 
nated  by  the  commissioner  of  public  safety,  by  first-class  mail  or  by 
statutory  overnight  delivery,  to  the  owner  and  all  holders  of  liens  and 
security  interests  shown  on  the  records  of  the  Department  of  Revenue 
maintained  pursuant  to  Chapter  3  of  Title  40.  Upon  receipt  of  notice 
from  the  Department  of  Public  Safety,  the  holder  of  the  certificate  of 
title  shall  surrender  same  to  the  state  revenue  commissioner  for 
issuance  of  a  replacement  certificate  of  title  bearing  the  lien  of  the 
department  unless  the  assessment  is  paid  within  30  days  of  the 
receipt  of  notice.  The  Department  of  Revenue  may  append  the  lien  to 
its  records,  notwithstanding  the  failure  of  the  holder  of  the  certificate 
of  title  to  surrender  said  certificate  as  required  by  this  paragraph. 

(4)  Upon  issuance  of  a  title  bearing  the  lien  of  the  Department  of 
Public  Safety,  or  the  appending  of  the  lien  to  the  records  of  the 
Department  of  Revenue,  the  owner  of  the  vehicle  or  the  holder  of  any 
security  interest  or  lien  shown  in  the  records  of  the  Department  of 
Revenue  may  satisfy  such  lien  by  payment  of  the  amount  of  the 
assessment,  including  hearing  costs,  if  any,  and  payment  of  a 
reissuance  fee  of  $100.00.  Upon  receipt  of  such  amount,  the  Depart¬ 
ment  of  Public  Safety  shall  release  its  lien  and  the  Department  of 
Revenue  shall  issue  a  new  title  without  the  lien. 

(h)(1)  The  Department  of  Public  Safety,  in  seeking  to  foreclose  its 
lien  on  the  motor  vehicle  arising  out  of  an  overweight  motor  vehicle 
citation  assessed  under  this  article,  may  seek  an  immediate  writ  of 
possession  from  the  court  before  whom  the  petition  is  filed,  if  the 
petition  contains  a  statement  of  facts,  under  oath,  by  the  Department 
of  Public  Safety,  its  agents,  its  officers,  or  attorney  setting  forth  the 
basis  of  the  petitioner’s  claim  and  sufficient  grounds  for  issuance  of 
an  immediate  writ  of  possession. 

(2)  The  Department  of  Public  Safety  shall  allege  under  oath 
specific  facts  sufficient  to  show  that  it  is  within  the  power  of  the 
defendant  to  conceal,  encumber,  convert,  convey,  or  remove  from  the 
jurisdiction  of  the  court  the  property  which  is  the  subject  matter  of 
the  petition. 

(3)  The  court  before  whom  the  petition  is  pending  shall  issue  a  writ 
for  immediate  possession,  upon  finding  that  the  petitioner  has 
complied  with  paragraphs  (1)  and  (2)  of  this  subsection.  If  the 
petitioner  is  found  not  to  have  made  sufficient  showing  to  obtain  an 
immediate  writ  of  possession,  the  court  may,  nevertheless,  treat  the 
petition  as  one  being  filed  under  Code  Section  44-14-231  and  proceed 
accordingly. 

(4)  When  an  immediate  writ  of  possession  has  been  granted,  the 
Department  of  Public  Safety  shall  proceed  against  the  defendant  in 
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the  same  manner  as  provided  for  in  Code  Sections  44-14-265  through 
44-14-269. 

(i)(l)  Whenever  any  person,  firm,  or  corporation  violates  this  article 
and  fails  within  30  days  of  the  date  of  issuance  of  the  overweight 
assessment  citation  either  to  pay  the  assessment  or  appeal  to  the 
Department  of  Public  Safety  for  an  administrative  review  as  provided 
for  under  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act,”  the  Department  of  Revenue  may  act  to  suspend  the 
motor  vehicle  registration  of  the  vehicle  involved.  However,  if  the 
person,  firm,  or  corporation  requests  an  administrative  review,  the 
Department  of  Revenue  shall  act  to  suspend  the  registration  only 
after  the  issuance  of  a  final  decision  favorable  to  the  Department  of 
Public  Safety  and  the  requisite  failure  of  the  person,  firm,  or 
corporation  to  pay  the  assessment.  Upon  such  failure  to  pay  the 
assessment,  the  Department  of  Revenue  shall  send  a  letter  to  the 
owner  of  such  motor  vehicle  notifying  the  owner  of  the  suspension  of 
the  motor  vehicle  registration  issued  to  the  motor  vehicle  involved  in 
the  overweight  assessment  citation.  Upon  complying  with  this  sub¬ 
section  by  paying  the  overdue  assessment  and  upon  submitting  proof 
of  compliance  and  paying  a  $10.00  restoration  fee  to  the  Department 
of  Revenue,  the  state  revenue  commissioner  shall  reinstate  any 
motor  vehicle  registration  suspended  under  this  subsection.  In  cases 
where  the  motor  vehicle  registration  has  been  suspended  under  this 
subsection  for  a  second  or  subsequent  time  during  any  two-year 
period,  the  Department  of  Revenue  shall  suspend  the  motor  vehicle 
registration  for  a  period  of  60  days  and  thereafter  until  the  owner 
submits  proof  of  compliance  with  this  subsection  and  pays  the 
$150.00  restoration  fee  to  the  Department  of  Revenue. 

(2)  Unless  otherwise  provided  for  in  this  Code  section,  notice  of  the 
effective  date  of  the  suspension  of  a  motor  vehicle  registration  occurs 
when  the  owner  has  actual  knowledge  or  legal  notice  thereof,  which¬ 
ever  first  occurs.  For  the  purposes  of  making  any  determination 
relating  to  the  restoration  of  a  suspended  motor  vehicle  registration, 
no  period  of  suspension  shall  be  deemed  to  have  begun  until  ten  days 
after  the  mailing  of  the  notice  required  in  paragraph  (1)  of  this 
subsection. 

(3)  For  the  purposes  of  this  subsection,  except  where  otherwise 
provided,  the  mailing  of  a  notice  to  a  person  at  the  name  and  address 
shown  in  records  of  the  Department  of  Revenue  maintained  under 
Chapter  3  of  Title  40  shall,  with  respect  to  the  holders  of  liens  and 
security  interests,  be  presumptive  evidence  that  such  person  received 
the  required  notice. 

(4)  For  the  purposes  of  this  subsection,  except  where  otherwise 
provided,  the  mailing  of  a  notice  to  a  person  or  firm  at  the  name  and 
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address  shown  on  the  overweight  assessment  citation  shall,  with 
respect  to  owners  and  operators  of  vehicles  involved  in  an  overweight 
assessment,  be  presumptive  evidence  that  such  person  received  the 
required  notice. 

(5)  The  state  revenue  commissioner  may  suspend  the  motor  vehi¬ 
cle  registration  of  any  offending  vehicle  for  which  payment  of  an 
overweight  assessment  is  made  by  a  check  that  is  returned  for  any 
reason. 

(6)  For  the  purposes  of  this  subsection,  where  any  provisions 
require  the  Department  of  Public  Safety  or  the  Department  of 
Revenue  to  give  notice  to  a  person,  which  notice  affects  such  person’s 
motor  vehicle  license  plate,  the  mailing  of  such  notice  and  the  name 
and  address  shown  on  the  notice  of  overdue  assessment  citation 
supplied  by  the  Department  of  Public  Safety,  as  required  by  this 
subsection,  shall  be  presumptive  evidence  that  such  person  received 
the  required  notice.  (Ga.  L.  1956,  p.  83,  §  3;  Code  1933,  §  95A-960, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  37;  Ga.  L. 
1978,  p.  1989,  §  2;  Ga.  L.  1981,  p.  998,  §  1;  Ga.  L.  1982,  p.  3,  §  32; 
Ga.  L.  1983,  p.  3,  §  23;  Ga.  L.  1985,  p.  149,  §  32;  Ga.  L.  1992,  p.  1236, 
§  2;  Ga.  L.  1998,  p.  1206,  §  4;  Ga.  L.  2000,  p.  951,  §§  2-4,  2-5;  Ga.  L. 
2002,  p.  415,  §  32;  Ga.  L.  2003,  p.  450,  §  1;  Ga.  L.  2005,  p.  334, 
§  12-2/HB  501;  Ga.  L.  2005,  p.  822,  §  2/HB  279;  Ga.  L.  2006,  p.  72, 
§  32/SB  465;  Ga.  L.  2007,  p.  237,  §  2/HB  536;  Ga.  L.  2010,  p.  442, 
§  2/HB  1174;  Ga.  L.  2011,  p.  548,  §  2/SB  54.) 


The  2010  amendment,  effective  July 
1,  2010,  rewrote  subsection  (a). 

The  2011  amendment,  effective  July 
1,  2011,  substituted  “over  the  legal  weight 
limit  at  the  closest  reasonable  location”  for 
“over  the  legal  weight  limit  before  being 
allowed  to  move  the  vehicle”  at  the  end  of 
subsection  (e). 


Administrative  rules  and  regula¬ 
tions.  —  Overweight  assessment  citation, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Driver  Services,  Administration, 
Chapter  375-1-3. 


JUDICIAL  DECISIONS 


Conclusive  presumption  of  road 
damage  by  overweight  vehicles  is 
constitutional.  —  Conclusive  presump¬ 
tion  of  damage  to  the  public  roads  caused 
by  overweight  vehicles  pursuant  to 
O.C.G.A.  §  32-6-27  does  not  deprive  the 
person  accused  of  violating  O.C.G.A. 
§  32-6-26  of  any  constitutional  right. 
DOT  v.  Del-Cook  Timber  Co.,  248  Ga.  734, 
285  S.E.2d  913  (1982). 

It  is  constitutionally  permissible  for  the 
state  to  enact  a  statute  providing  that  any 
person  who  operates  an  overweight  motor 


vehicle  on  the  public  roads  shall  be  con¬ 
clusively  presumed  to  have  damaged  the 
roads,  and  requiring  such  person  to  rec¬ 
ompense  the  state  for  such  damage  in 
accordance  with  a  schedule  pegging  the 
amount  of  the  damages  to  the  poundage  of 
excess  weight.  DOT  v.  Del-Cook  Timber 
Co.,  248  Ga.  734,  285  S.E.2d  913  (1982). 

No  opportunity  to  prove  damages. 
There  is  certainly  no  constitutional  re¬ 
quirement  that  the  person  accused  of  op¬ 
erating  an  overweight  vehicle  be  given  an 
opportunity  to  avoid  the  penalty  or  fine  by 
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proving  that  no  perceptible  damage  to  the  Cited  in  Department  of  Transp.  v.  Geor- 

roads  in  fact  occurred  in  the  driver’s  case,  gia  Mining  Ass’n,  252  Ga.  128,  311  S.E.2d 
DOT  v.  Del-Cook  Timber  Co.,  248  Ga.  734,  443  (1984). 

285  S.E.2d  913  (1982). 


RESEARCH  REFERENCES 


ALR.  —  State  regulation  of  carriers  by 
motor  vehicle  as  affected  by  interstate 
commerce  clause,  49  ALR  1203;  62  ALR 
52;  85  ALR  1136;  109  ALR  1245;  135  ALR 
1358. 

Power  to  limit  weight  of  vehicle  or  its 
load  with  respect  to  use  of  streets  or 
highways,  75  ALR2d  376. 

Violation  of  regulation  governing  size  or 


weight  of  motor  vehicles,  or  combinations 
of  vehicles  and  loads,  on  the  highway  as 
basis  of  liability  for  personal  injury,  death, 
or  damage  to  private  property,  21  ALR3d 
989. 

Automobiles:  construction  and  opera¬ 
tion  of  statutes  or  regulations  restricting 
the  weight  of  motor  vehicles  or  their  loads, 
45  ALR3d  503. 


32-6-28.  Permits  for  excess  weight  and  dimensions. 


(a)  Generally. 

(1)(A)  The  commissioner  or  an  official  of  the  department  desig¬ 
nated  by  the  commissioner  may,  in  his  or  her  discretion,  upon 
application  in  writing  and  good  cause  being  shown  therefor,  issue  a 
permit  in  writing  authorizing  the  applicant  to  operate  or  move 
upon  the  state’s  public  roads  a  motor  vehicle  or  combination  of 
vehicles  and  loads  whose  weight,  width,  length,  or  height,  or 
combination  thereof,  exceeds  the  maximum  limit  specified  by  law, 
provided  that  the  load  transported  by  such  vehicle  or  vehicles  is  of 
such  nature  that  it  is  a  unit  which  cannot  be  readily  dismantled  or 
separated;  and  provided,  further,  that  no  permit  shall  be  issued  to 
any  vehicle  whose  operation  upon  the  public  roads  of  this  state 
threatens  to  unduly  damage  a  road  or  any  appurtenance  thereto, 
except  that  the  dismantling  limitation  specified  in  this  Code 
section  shall  not  apply  to  loads  which  consist  of  cotton,  tobacco, 
concrete  pipe,  and  plywood  that  do  not  exceed  a  width  of  nine  feet 
or  of  round  bales  of  hay  that  do  not  exceed  a  width  of  11  feet  and 
which  are  not  moved  on  part  of  The  Dwight  D.  Eisenhower  System 
of  Interstate  and  Defense  Highways.  However,  vehicles  transport¬ 
ing  portable  buildings  and  vehicles  not  exceeding  65  feet  in  length 
transporting  boats  on  roads  not  a  part  of  The  Dwight  D.  Eisen¬ 
hower  System  of  Interstate  and  Defense  Highways,  regardless  of 
whether  the  nature  of  such  buildings  or  boats  is  such  that  they  can 
be  readily  dismantled  or  separated,  may  exceed  the  lengths  and 
widths  established  in  this  article,  provided  that  a  special  permit  for 
such  purposes  has  been  issued  as  provided  in  this  Code  section,  but 
no  such  special  permit  shall  be  issued  for  a  load  exceeding  12  feet 
in  width  when  such  load  may  be  readily  dismantled  or  separated. 
A  truck  tractor  and  low  boy  type  trailer  may,  after  depositing  its 
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permitted  load,  return  to  its  point  of  origin  on  the  authorization  of 
its  original  permit. 

(B)  Notwithstanding  the  provisions  of  subparagraph  (A)  of  this 
paragraph,  the  commissioner  or  an  official  of  the  department 
designated  by  the  commissioner  may,  in  his  or  her  discretion,  upon 
application  in  writing  and  good  cause  being  shown  therefor,  issue 
to  a  specific  tow  vehicle  a  permit  in  writing  authorizing  the 
applicant  to  operate  or  move  upon  the  state’s  public  roads  a  motor 
vehicle  or  combination  of  vehicles  and  loads  for  transporting  not 
more  than  two  modular  housing  units  or  sectional  housing  units  if 
the  total  weight,  width,  length,  and  height  of  the  vehicle  or 
combination  of  vehicles,  including  the  load,  does  not  exceed  the 
limits  specified  in  Code  Sections  32-6-22  and  32-6-26.  Permission  to 
transport  two  modular  housing  units  is  only  authorized  when  the 
modular  unit  transporter  meets  the  minimum  specifications  con¬ 
tained  in  subparagraph  (C)  of  this  paragraph.  No  permit  shall  be 
issued  to  any  vehicle  or  combination  of  vehicles  whose  operation 
upon  the  public  roads  of  this  state  threatens  the  safety  of  others  or 
threatens  to  damage  unduly  a  road  or  any  appurtenance  thereto. 

(C)  A  modular  unit  transporter  shall  meet  all  requirements  of 
the  Federal  Motor  Carrier  Safety  Administration  and  all  state 
safety  requirements,  rules,  and  regulations.  The  modular  unit 
transporter  shall  be  properly  registered  and  have  a  proper,  current 
license  plate.  At  a  minimum,  the  modular  unit  transporter  shall: 

(i)  Be  constructed  of  12  inch  steel  I  beams  doubled  and  welded 
together; 

(ii)  Have  all  axles  equipped  with  brakes; 

(iii)  Have  every  floor  joist  on  each  modular  section  securely 
attached  to  the  beams  with  lag  bolts  and  washers,  or  lag  bolts, 
washers,  and  cable  winches;  and 

(iv)  Have  an  overall  length  not  to  exceed  80  feet  including  the 
hitch. 

(2)  Permits  may  be  issued,  on  application  to  the  department,  to 
persons,  firms,  or  corporations  without  specifying  license  plate  num¬ 
bers  in  order  that  such  permits  which  are  issued  on  an  annual  basis 
may  be  interchanged  from  vehicle  to  vehicle.  The  department  is 
authorized  to  promulgate  reasonable  rules  and  regulations  which  are 
necessary  or  desirable  to  govern  the  issuance  of  such  permits, 
provided  that  such  rules  and  regulations  are  not  in  conflict  with  this 
title  or  other  provisions  of  law. 

(3)  Every  such  permit  shall  be  carried  in  the  vehicle  or  combina¬ 
tion  of  vehicles  to  which  it  refers  and  shall  be  open  to  inspection  by 
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any  police  officer,  state  trooper,  or  authorized  agent  of  the  depart¬ 
ment. 

(4)  The  application  for  any  such  permit  shall  describe  the  type  of 
permit  applied  for,  as  said  types  of  permits  are  described  in  subsec¬ 
tion  (c)  of  this  Code  section.  In  addition,  the  application  for  a 
single-trip  permit  shall  describe  the  points  of  departure  and  destina¬ 
tion. 

(5)  The  commissioner  or  an  official  of  the  department  designated 
by  the  commissioner  is  authorized  to  withhold  such  permit  or,  if  such 
permit  is  issued,  to  establish  seasonal  or  other  time  limitations 
within  which  the  vehicles  described  may  be  operated  on  the  public 
road  indicated,  or  otherwise  to  limit  or  prescribe  conditions  of 
operation  of  such  vehicles  when  necessary  to  ensure  against  undue 
damage  to  the  road  foundation,  surfaces,  or  bridge  structures,  and  to 
require  such  undertaking  or  other  security  as  may  be  deemed 
necessary  to  compensate  the  state  for  any  injury  to  any  roadway  or 
bridge  structure. 

(6)  For  just  cause,  including,  but  not  limited  to,  repeated  and 
consistent  past  violations,  the  commissioner  or  an  official  of  the 
department  designated  by  the  commissioner  may  refuse  to  issue  or 
may  cancel,  suspend,  or  revoke  the  permit  and  any  permit  privileges 
of  an  applicant  or  permittee.  The  specific  period  of  time  of  any 
suspension  shall  be  determined  by  the  department.  In  addition,  any 
time  the  restrictions  or  conditions  within  which  a  permitted  vehicle 
must  be  operated  are  violated,  the  permit  may  be  immediately 
declared  null  and  void. 

(7)  The  department  is  authorized  to  promulgate  rules  and  regula¬ 
tions  necessary  to  enforce  the  suspension  of  permits  authorized  in 
this  Code  section. 

(8)  The  department  shall  issue  rules  to  establish  a  driver  training 
and  certification  program  for  drivers  of  vehicles  escorting  oversize/ 
overweight  loads.  Any  driver  operating  a  vehicle  escorting  an  over¬ 
size/overweight  load  shall  meet  the  training  requirements  and  obtain 
certification  under  the  rules  issued  by  the  department  pursuant  to 
this  Code  section.  The  rules  may  provide  for  reciprocity  with  other 
states  having  a  similar  program  for  escort  certification.  Certification 
credentials  of  the  driver  of  an  escort  vehicle  shall  be  carried  in  the 
escort  vehicle  and  be  readily  available  for  inspection  by  law  enforce¬ 
ment  personnel  or  an  authorized  employee  of  the  department.  The 
department  shall  implement  the  vehicle  escort  driver  training  and 
certification  program  on  or  before  July  1,  2010,  and  the  requirements 
for  training  and  certification  shall  be  enforced  beginning  on  January 
1,  2011. 


1123 


32-6-28 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-6-28 


(9)  Permit  holders  shall  be  required  to  meet  the  following  mini¬ 
mum  insurance  standards: 

(A)  For  loads  where  the  gross  vehicle  weight  is  less  than  or  equal 
to  10,000  pounds: 

(i)  For  bodily  injury  a  limit  of  $50,000.00  per  person  for  injury 
or  death  as  a  result  of  any  one  occurrence;  and 

(ii)  For  property  damage  a  limit  of  $50,000.00  for  damage  to 
property  of  others  in  any  one  occurrence;  or 

(B)  For  commercial  motor  carriers  where  the  gross  vehicle 
weight  is  greater  than  10,000  pounds: 

(i)  For  bodily  injury  a  minimum  of  $300,000.00  for  each  person 
and  $1  million  for  multiple  persons  for  injury  or  death  as  a  result 
of  any  one  occurrence;  and 

(ii)  For  property  damage  a  minimum  of  $1  million  for  damage 
to  property  of  others  in  any  one  occurrence. 

(b)  Duration  and  limits  of  permits. 

(1)  Annual  permit.  The  commissioner  or  an  official  of  the  depart¬ 
ment  designated  by  the  commissioner  may,  pursuant  to  this  Code 
section,  issue  an  annual  permit  which  shall  permit  a  vehicle  to  be 
operated  on  the  public  roads  of  this  state  for  12  months  from  the  date 
the  permit  is  issued  even  though  the  vehicle  or  its  load  exceeds  the 
maximum  limits  specified  in  this  article.  However,  except  as  specified 
in  paragraph  (2)  of  this  subsection,  an  annual  permit  shall  not 
authorize  the  operation  of  a  vehicle: 

(A)  Whose  total  gross  weight  exceeds  100,000  pounds; 

(B)  Whose  single  axle  weight  exceeds  25,000  pounds; 

(C)  Whose  total  load  length  exceeds  100  feet; 

(D)  Whose  total  width  exceeds  102  inches  or  whose  load  width 
exceeds  144  inches;  or 

(E)  Whose  height  exceeds  14  feet  and  six  inches. 

(2)  Annual  permit  plus.  Vehicles  and  loads  that  meet  the  re¬ 
quirements  for  an  annual  permit  may  apply  for  a  special  annual 
permit  to  carry  wider  loads  on  the  NHS.  The  wider  load  limits  shall 
be  a  maximum  of  14  feet  wide  from  the  base  of  the  load  to  a  point  10 
feet  above  the  pavement  and  14  feet  and  eight  inches  for  the  upper 
portion  of  the  load. 

(3)  Annual  commercial  wrecker  emergency  tow  permit.  Pur¬ 
suant  to  this  Code  section,  the  commissioner  may  issue  an  annual 
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permit  for  vehicles  towing  disabled,  damaged,  or  wrecked  commercial 
vehicles  even  though  such  wrecker  or  its  load  exceeds  the  maximum 
limits  specified  in  this  article.  However,  an  annual  commercial 
wrecker  emergency  tow  permit  shall  not  authorize  the  operation  of  a 
vehicle: 

(A)  Whose  single  axle  weight  exceeds  21,000  pounds; 

(B)  Whose  load  on  any  tandem  axle  exceeds  40,000  pounds;  or 

(C)  Whose  total  load  length  exceeds  125  feet. 

(4)  Six-month  permit.  Six-month  permits  may  be  issued  for  loads 
of  tobacco  or  unginned  cotton  the  widths  of  which  do  not  exceed  nine 
feet,  provided  that  such  loads  shall  not  be  operated  on  The  Dwight  D. 
Eisenhower  System  of  Interstate  and  Defense  Highways. 

(5)  Single  trip.  Pursuant  to  this  Code  section,  the  commissioner 
may  issue  a  single-trip  permit  to  any  vehicle  or  load  allowed  by 
federal  law. 

(6)  Multitrip.  Pursuant  to  this  Code  section,  the  commissioner 
may  issue  a  multitrip  permit  to  any  vehicle  or  load  allowed  by  federal 
law.  A  multitrip  permit  authorizes  the  permitted  load  to  return  to  its 
original  destination  on  the  same  permit,  if  done  so  within  ten  days, 
with  the  same  vehicle  configuration,  and  following  the  same  route, 
unless  otherwise  specified  by  the  department.  A  multitrip  permit 
authorizes  unlimited  permitted  loads  on  the  same  permit,  if  done  so 
within  the  allowable  ten  days,  with  the  same  vehicle  configuration, 
and  following  the  same  route. 

(c)  Fees.  The  department  may  promulgate  rules  and  regulations 
concerning  the  issuance  of  permits  and  charge  a  fee  for  the  issuance 
thereof  as  follows: 

(1)  Annual.  Charges  for  the  issuance  of  annual  permits  shall  be 
$150.00  per  permit. 

(2)  Annual  permit  plus.  Charges  for  the  issuance  of  annual 
permits  plus  shall  be  $500.00  per  permit. 

(3)  Annual  commercial  wrecker  emergency  tow  permit. 

Charges  for  the  issuance  of  annual  commercial  wrecker  emergency 
tow  permits  shall  be  $500.00  per  permit. 

(4)  Six  months.  The  charges  for  the  issuance  of  six-month  permits 
for  loads  of  tobacco  or  unginned  cotton  shall  be  $25.00  per  permit. 

(5)  Single  trip.  Charges  for  the  issuance  of  single-trip  permits 
shall  be  as  follows: 

(A)  Any  load  not  greater  than  16  feet  wide,  not  greater  than  16 

feet  high,  and  not  weighing  more  than  150,000  pounds  or  any  load 
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greater  than  100  feet  long  which  does  not  exceed  the  maximum 
width,  height,  and  weight  limits  specified  by  this  subparagraph  .  $ 
30.00 

(B)  Superload  permit.  Any  load  having  a  width,  height,  or 

weight  exceeding  the  maximum  limit  therefor  specified  in  subpara¬ 
graph  (A)  of  this  paragraph  and  not  weighing  more  than  180,000 
pounds .  125.00 

(C)  Superload  plus  permit.  Any  load  having  a  weight  exceed¬ 

ing  the  maximum  limit  therefor  specified  in  subparagraph  (B)  of 
this  paragraph .  500.00 

(6)  Multitrip.  Charges  for  the  issuance  of  multitrip  permits  shall 
be  $100.00  for  any  load  not  greater  than  16  feet  wide,  not  greater 
than  16  feet  high,  and  not  weighing  more  than  150,000  pounds  or  any 
load  greater  than  100  feet  long  which  does  not  exceed  the  maximum 
width,  height,  and  weight  limits  specified  by  this  paragraph. 

(d)  Notwithstanding  any  provision  of  Code  Section  48-2-17  to  the 
contrary,  all  fees  collected  in  accordance  with  this  Code  section  shall  be 
paid  to  the  treasurer  of  the  department  to  help  defray  the  expenses  of 
enforcing  the  limitations  set  forth  in  this  article  and  may  also  be  used 
for  public  road  maintenance  purposes  in  addition  to  any  sums  appro¬ 
priated  therefor  to  the  department.  (Ga.  L.  1968,  p.  30,  §  1;  Ga.  L.  1969, 
p.  637,  §  1;  Ga.  L.  1971,  p.  43,  §  1;  Ga.  L.  1971,  p.  462,  §§  2,  3;  Ga.  L. 
1972,  p.  356,  §§  1,  2;  Code  1933,  §  95A-961,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1974,  p.  1422,  §  38;  Ga.  L.  1975,  p.  400,  §  1;  Ga.  L. 
1979,  p.  439,  §  4;  Ga.  L.  1980,  p.  576,  §  7;  Ga.  L.  1982,  p.  3,  §  32;  Ga. 
L.  1983,  p.  1798,  §  5;  Ga.  L.  1986,  p.  471,  §§  1-3;  Ga.  L.  1986,  p.  655, 
§  1;  Ga.  L.  1987,  p.  846,  §  1;  Ga.  L.  1992,  p.  987,  §  1;  Ga.  L.  1992,  p. 
2467,  §§  2-4;  Ga.  L.  1993,  p.  348,  §  1;  Ga.  L.  1995,  p.  10,  §  32;  Ga.  L. 
1995,  p.  155,  §  1;  Ga.  L.  1996,  p.  1010,  §  3;  Ga.  L.  1996,  p.  1512,  §  3A; 
Ga.  L.  1999,  p.  567,  §  3;  Ga.  L.  2000,  p.  136,  §  32;  Ga.  L.  2000,  p.  1654, 
§  2;  Ga.  L.  2002,  p.  1126,  §§  5,  6;  Ga.  L.  2010,  p.  442,  §  3/HB  1174;  Ga. 
L.  2011,  p.  548,  §§  3,  4/SB  54;  Ga.  L.  2012,  p.  732,  §  1/HB  835;  Ga.  L. 
2012,  p.  775,  §  32/HB  942.) 

The  2010  amendment,  effective  July 
1,  2010,  added  the  second  sentence  in 
subparagraph  (a)(1)(B);  added  subpara¬ 
graph  (a)(1)(C);  added  paragraphs  (a)(8) 
and  (a)(9);  deleted  the  former 
undesignated  ending  paragraph  in  para¬ 
graph  (b)(1),  which  read:  “Furthermore, 
an  annual  permit  to  operate  a  vehicle 
which  exceeds  the  height  limitations  set 
forth  in  Code  Section  32-6-22  shall  be 
issued  only  on  condition  of  payment  of  an 
indemnity  bond  or  proof  of  insurance  pro¬ 


tection  for  $300,000.00.  Such  bond  or  in¬ 
surance  protection,  conditioned  for  pay¬ 
ment  to  the  department,  shall  be  held  in 
trust  for  the  benefit  of  the  owners  of 
bridges  and  appurtenances  thereto,  traffic 
signals,  signs,  or  other  highway  struc¬ 
tures  damaged  by  a  vehicle  operating  un¬ 
der  authority  of  such  overheight  permit. 
The  liability  under  the  bond  or  insurance 
certificate  shall  be  absolute  and  shall  not 
depend  on  proof  of  negligence  or  fault  on 
the  part  of  the  permittee,  his  or  her 
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agents,  or  operators.”;  in  paragraph  (b)(2), 
substituted  “Annual  permit  plus”  for  “STAA 
Annual  permit”  at  the  beginning  and  sub¬ 
stituted  “NHS”  for  “STAA  system  of  roads” 
at  the  end  of  the  first  sentence;  in  para¬ 
graph  (c)(2),  substituted  “Annual  permit 
plus”  for  “STAA  annual  permit”  at  the  be¬ 
ginning,  deleted  “STAA”  preceding  “an¬ 
nual”  and  inserted  “plus”;  and,  in  sub- 
paragraphs  (c)(4)(B)  and  (c)(4)(C),  added 
the  subparagraph  catchlines  at  the  begin¬ 
ning. 

The  2011  amendment,  effective  July 
1,  2011,  deleted  “specifically”  preceding 
“describe”  in  the  first  sentence  of  para¬ 
graph  (a)(4);  and  added  paragraphs  (b)(4) 
and  (c)(5). 

The  2012  amendments.  —  The  first 
2012  amendment,  effective  July  1,  2012, 
added  paragraph  (b)(3);  redesignated  for¬ 
mer  paragraphs  (b)(2.1)  through  (b)(4)  as 
present  paragraphs  (b)(4)  through  (b)(6), 


respectively;  added  paragraph  (c)(3);  and 
redesignated  former  paragraphs  (c)(3) 
through  (c)(5)  as  present  paragraphs  (c)(4) 
through  (c)(6),  respectively.  The  second 
2012  amendment,  effective  May  1,  2012, 
part  of  an  Act  to  revise,  modernize,  and 
correct  the  Code,  substituted  “Code  Sec¬ 
tions  32-6-22  and  32-6-26”  for  “Code  Sec¬ 
tion  32-6-22  and  Code  Section  32-6-26”  in 
subparagraph  (a)(1)(B)  and  made  punctu¬ 
ation  changes  in  subparagraphs  (c)(4)(B) 
and  (c)(4)(C)  (now  (c)(5)(B)  and  (c)(5)(C)). 

Cross  references.  —  License  fees  for 
different  weight  categories  of  vehicles, 
§  40-2-151. 

Administrative  rules  and  regula¬ 
tions.  —  Overweight  assessment  citation, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Driver  Services,  Administration, 
Chapter  375-1-3. 


JUDICIAL  DECISIONS 


Cited  in  DOT  v.  Del-Cook  Timber  Co., 

248  Ga.  734,  285  S.E.2d  913  (1982). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Issuance  of  permits.  —  Commis¬ 
sioner  or  the  commissioner’s  designee  is 
empowered  to  issue  annual  permits  which 
authorize  the  operation  of  vehicles  which 
do  not  exceed  a  height  of  14 '6"  for  hauling 
automobiles  when  the  conditions  specified 
in  this  section  have  been  met.  1973  Op. 
Att’y  Gen.  No.  73-110  (see  O.C.G.A. 
§  32-6-28). 

When  considering  issuance  of  permits 
for  vehicles  exceeding  maximum  weight  or 
dimensions  allowed  by  law,  discretion  of 
the  commissioner  of  transportation  or  the 
commissioner’s  designee  is  limited  to  con¬ 
sideration  of  whether  good  cause  for  issu¬ 
ance  of  the  permit  has  been  shown  by  the 
applicant,  whether  the  loads  transported 


may  be  readily  dismantled  or  separated, 
and  whether  the  vehicle  and  load  threat¬ 
ens  to  unduly  damage  the  roads  of  the 
state.  1982  Op.  Att’y  Gen.  No.  82-84. 

Permits  for  moving  houses.  —  Mu¬ 
nicipal  corporation,  which  has  the  author¬ 
ity  to  control  the  streets  and  highways 
within  the  municipality’s  corporate  limits, 
may  enact  an  ordinance  requiring  that 
permits  be  obtained  prior  to  moving 
houses  on  streets  and  highways  lying 
within  the  corporate  limits  and  charging  a 
fee  reasonably  related  to  the  expenses 
incurred  by  a  municipality  during  the 
course  of  moving  a  house.  1974  Op.  Att’y 
Gen.  No.  U74-23. 


RESEARCH  REFERENCES 


ALR.  —  State  regulation  of  carriers  by 
motor  vehicle  as  affected  by  interstate 
commerce  clause,  49  ALR  1203;  62  ALR 
52;  85  ALR  1136;  109  ALR  1245;  135  ALR 
1358. 


Power  to  limit  weight  of  vehicle  or  its 
load  with  respect  to  use  of  streets  or 
highways,  75  ALR2d  376. 

Validity,  construction,  and  application 
of  statutes  or  other  regulations  affecting 
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the  moving  of  buildings  on  highways,  83 
ALR2d  464. 

Violation  of  regulation  governing  size  or 
weight  of  motor  vehicles,  or  combinations 
of  vehicles  and  loads,  on  the  highway  as 
basis  of  liability  for  personal  injury,  death, 


or  damage  to  private  property,  21  ALR3d 
989. 

Automobiles:  construction  and  opera¬ 
tion  of  statutes  or  regulations  restricting 
the  weight  of  motor  vehicles  or  their  loads, 
45  ALR3d  503. 


32-6-29.  Responsibility  of  the  Department  of  Transportation; 
responsibility  of  the  Department  of  Public  Safety. 

(a)  The  Department  of  Transportation  shall  be  responsible  for  rules 
and  regulations  relating  to  size  and  weight  limits  and  issuance  of 
permits  under  this  article. 

(b)  The  Department  of  Transportation  shall  not,  however,  employ 
any  law  enforcement  officers  or  agents  except  as  may  be  specifically 
authorized  by  other  laws.  Law  enforcement  responsibility  for  enforce¬ 
ment  of  this  article  shall  be  in  the  Department  of  Public  Safety.  (Ga.  L. 
1960,  p.  1122,  §  1;  Ga.  L.  1968,  p.  193,  §  2;  Code  1933,  §  95A-962, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  40;  Ga.  L. 
1976,  p.  1500,  §  1;  Ga.  L.  1978,  p.  1989,  §  3;  Ga.  L.  1979,  p.  814,  §  1; 
Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1993,  p.  91,  §  32;  Ga.  L.  1993,  p.  366,  §  1; 
Ga.  L.  2000,  p.  951,  §  2-6;  Ga.  L.  2000,  p.  1199,  §  1;  Ga.  L.  2005,  p.  334, 
§  12-3/HB  501.) 


JUDICIAL  DECISIONS 

Department  of  Transportation  en-  Cited  in  Smith  v.  Commercial  Transp., 
forcement  officer  had  authority  to  en-  Inc.,  220  Ga.  App.  866,  470  S.E.2d  446 
force  travel  restrictions  in  high  occupancy  (1996). 
vehicle  lanes.  Edge  v.  State,  226  Ga.  App. 

559,  487  S.E.2d  117  (1997). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Arrest  powers  of  Department  of  crimes  specifically  enumerated  by  statute 
Transportation  enforcement  officers  conferring  powers.  1978  Op.  Att’y  Gen. 
extend  only  to  arrests  for  commission  of  No.  78-73. 

RESEARCH  REFERENCES 

ALR.  —  Authority  of  public  official,  entail  traffic  stops,  to  effectuate  traffic 
whose  duties  or  functions  generally  do  not  stop  of  vehicle,  18  ALR6th  519. 

32-6-30.  Stopping  vehicles  for  purposes  of  weighing,  measuring, 
or  inspecting;  reports  of  violations;  refusal  to  stop. 

(a)  Any  law  enforcement  officer  or  employee  of  the  Department  of 
Public  Safety  to  whom  law  enforcement  authority  has  been  designated 
who  observes  a  motor  vehicle  being  operated  upon  a  public  road  of  the 
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state  and  who  has  reason  to  believe  that:  (1)  Any  provision  of  this  article 
is  being  violated;  (2)  The  vehicle  is  improperly  licensed  in  violation  of 
Code  Sections  40-2-150  through  40-2-162;  or  (3)  A  fuel  tax  registration 
card  is  not  being  carried  or  that  a  proper  distinguishing  identification 
marker  is  not  affixed  to  the  vehicle  in  violation  of  Code  Section  48-9-39 
is  authorized  to  stop  such  vehicle  and  weigh,  measure,  or  inspect  the 
same.  Violations  of  such  licensing  or  fuel  tax  registration  and  identifi¬ 
cation  requirements  shall  be  reported  to  the  Department  of  Revenue. 

(b)(1)  If  the  operator  of  the  vehicle  shall  refuse  to  stop  upon  proper 
order  as  directed  by  a  person  authorized  by  subsection  (a)  of  this  Code 
section  to  stop,  weigh,  measure,  or  inspect  the  vehicle  or  its  load,  the 
operator  shall  be  guilty  of  a  misdemeanor  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  to  exceed  $200.00.  The 
operator  shall  have  the  right  to  post  an  appropriate  bond,  which  shall 
not  exceed  $400.00,  when  any  law  enforcement  officer  or  employee  of 
the  Department  of  Public  Safety  authorized  to  enforce  this  article 
apprehends  said  operator  for  any  violation  of  this  article. 

(2)  In  addition,  the  operator’s  driver’s  license  or  nonresident’s 
driving  privilege  may  be  suspended  for  a  period  of  not  more  than  90 
days  by  the  Department  of  Driver  Services  upon  satisfactory  proof  of 
said  refusal  to  stop  or  drive  the  vehicle  upon  the  scales.  Each  person 
who  shall  apply  for  a  Georgia  driver’s  license,  or  for  nonresident 
driving  privileges,  or  for  a  renewal  of  same  thereby  consents  to  stop 
such  vehicle  for  inspection  or  to  drive  such  vehicle  upon  scales 
whenever  so  ordered  by  a  law  enforcement  official  or  authorized 
employee  of  the  Department  of  Public  Safety.  (Ga.  L.  1960,  p.  1122, 
§  2;  Ga.  L.  1968,  p.  193,  §§  1,  3;  Code  1933,  §  95A-963,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  2000,  p.  951, 
§  2-7;  Ga.  L.  2002,  p.  1074,  §  5;  Ga.  L.  2005,  p.  334,  §  12-4/HB  501; 
Ga.  L.  2007,  p.  47,  §  32/SB  103.) 


Cross  references.  —  General  duty  of 
Georgia  State  Patrol  to  check  motor  vehi¬ 
cles  for  excess  load,  §  35-2-33.  Stopping  of 
motor  vehicles  for  lack  of  proper  equip¬ 
ment  or  for  other  safety  violations, 
§  40-8-200. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2002,  “Code 
Sections  40-2-150  through  40-2-162;  or” 
was  substituted  for  “Code  Section 
40-2-150  through  Code  Section  40-2-162; 
or”  in  paragraph  (a)(2)  (now  item  (a)(2)). 

Editor’s  notes.  —  Ga.  L.  2002,  p.  1074, 
§  8,  not  codified  by  the  General  Assembly, 


provides  that:  “This  Act  shall  not  abate 
any  prosecution,  punishment,  penalty,  ad¬ 
ministrative  proceedings  or  remedies,  or 
civil  action  related  to  any  violation  of  law 
committed  prior  to  the  effective  date  of 
this  Act.”  The  effective  date  of  Ga.  L.  2002, 
p.  1074  was  July  1,  2002. 

Administrative  rules  and  regula¬ 
tions.  —  Overweight  assessment  citation, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Driver  Services,  Administration, 
Chapter  375-1-3. 
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O.C.G.A.  §  32-6-30  is  a  traffic  law 

since  the  statute  provides  for  criminal 
liability  for  refusing  to  stop  and  permit 
vehicles  to  be  weighed,  measured,  and 
inspected.  1981  Op.  Att’y  Gen.  No. 
U81-17. 

Classification  of  traffic  offenses  includes 
violations  of  O.C.G.A.  §§  32-6-30  and 
46-7-61  (now  repealed).  1981  Op.  Att’y 
Gen.  No.  U81-17. 


Cases  may  be  tried  upon  uniform 
traffic  citation.  —  Since  violations  of 
O.C.G.A.  §§  32-6-30  and  46-7-61  (now  re¬ 
pealed)  constitute  misdemeanor  traffic  of¬ 
fenses,  cases  arising  from  these  sections 
may  be  tried  upon  a  uniform  traffic  cita¬ 
tion,  and  any  cash  appearance  bonds 
posted  may  be  forfeited  as  provided  by 
O.C.G.A.  §  17-6-8.  1981  Op.  Att’y  Gen. 
No.  U81-17. 


32-6-31.  Construction  of  Code  Sections  32-1-10,  32-6-26,  32-6-27, 
and  32-6-29. 


The  provisions  of  Code  Sections  32-1-10,  32-6-26,  32-6-27,  and 
32-6-29  shall  not,  and  shall  not  be  construed  to,  modify,  change,  or 
diminish  any  power  or  duty  held  by  any  other  law  enforcement  unit, 
enforcement  officer,  or  peace  officer.  (Ga.  L.  1978,  p.  1989,  §  5;  Ga.  L. 
1982,  p.  3,  §  32;  Ga.  L.  2000,  p.  136,  §  32;  Ga.  L.  2002,  p.  415,  §  32.) 


ARTICLE  3 

CONTROL  OF  SIGNS  AND  SIGNALS 


Cross  references.  —  Regulation  of  ad-  along  federal  parkway  rights  of  way, 
vertisements  and  advertising  structures  §  32-3-38. 

Part  1 

Public  Roads  Generally 

32-6-50.  Uniform  regulations  governing  erection  and  mainte¬ 
nance  of  traffic-control  devices;  placement,  removal, 
defacement,  damaging,  or  sale  of  devices. 

(a)  The  department  shall  promulgate  uniform  regulations  governing 
the  erection  and  maintenance  on  the  public  roads  of  Georgia  of  signs, 
signals,  markings,  or  other  traffic-control  devices,  such  uniform  regu¬ 
lations  to  supplement  and  be  consistent  with  the  laws  of  this  state. 
Insofar  as  practical,  with  due  regard  to  the  needs  of  the  public  roads  of 
Georgia,  such  uniform  regulations  shall  conform  to  the  recommended 
regulations  as  approved  by  the  American  Association  of  State  Highway 
and  Transportation  Officials. 

(b)  In  conformity  with  its  uniform  regulations,  the  department  shall 
place  and  maintain,  or  cause  to  be  placed  and  maintained,  such 
traffic-control  devices  upon  the  public  roads  of  the  state  highway 
system  as  it  shall  deem  necessary  to  regulate,  warn,  or  guide  traffic, 
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except  that  the  department  shall  place  and  maintain  a  sign  for  each 
railroad  crossing  at  grade  on  the  state  highway  system,  warning 
motorists  of  such  crossing,  provided  that  each  railroad  company  shall 
also  erect  and  maintain  a  railroad  crossbuck  sign  on  its  right  of  way  at 
every  such  crossing.  The  department  may  remove  or  direct  removal  of 
all  traffic-control  devices  and  signs  which  are  erected  on  the  state 
highway  system  by  any  governing  authority  without  the  permission  of 
the  department. 

(c)  In  conformity  with  the  uniform  regulations  of  the  department: 

(1)  Counties  and  municipalities  shall  place  and  maintain  upon  the 
public  roads  of  their  respective  public  road  systems  such 
traffic-control  devices  as  are  necessary  to  regulate,  warn,  or  guide 
traffic  except  that  counties  and  municipalities  also  shall  erect  and 
maintain  a  sign  for  each  railroad  crossing  at  grade  on  their  respective 
county  road  or  municipal  street  systems,  warning  motorists  of  such 
crossing.  Furthermore,  each  railroad  company  shall  erect  and  main¬ 
tain  a  railroad  crossbuck  sign  on  its  right  of  way  at  all  such  crossings; 
and 

(2)  Counties,  on  their  respective  road  systems,  shall  place  and 
maintain  on  each  county  road  which  is  authorized  as  a  designated 
local  truck  route,  pursuant  to  official  resolution  of  the  county,  at  each 
intersection  of  such  road  with  a  state  highway  signs  identifying  such 
county  road  as  a  designated  local  truck  route  and  giving  notice  of  the 
maximum  weight  limits  for  such  designated  local  truck  route  in 
accordance  with  subsection  (f)  of  Code  Section  32-6-26. 

(d)  It  shall  be  unlawful  for  any  person  to  remove,  deface,  or  damage 
in  any  way  any  official  traffic-control  device  lawfully  erected  or  main¬ 
tained  pursuant  to  this  Code  section  or  any  other  law. 

(e)  No  person,  firm,  corporation,  or  other  entity  shall  offer  for  sale 
any  sign,  signal,  marking,  or  other  device  intended  to  regulate,  warn,  or 
guide  traffic  upon  the  public  roads  of  this  state,  unless  it  conforms  with 
the  uniform  regulations  promulgated  under  subsection  (a)  of  this  Code 
section.  Any  person,  firm,  corporation,  or  other  entity  who  sells  any 
sign,  signal,  marking,  or  other  device  intended  to  regulate,  warn,  or 
guide  traffic  upon  the  public  roads  of  this  state  in  violation  of  this  Code 
section  shall  make  restitution  to  the  purchaser  in  an  amount  equal  to 
the  entire  sum,  plus  interest,  originally  paid  for  the  sign,  signal, 
marking,  or  other  device.  Any  person,  firm,  corporation,  or  other  entity 
who  knowingly  sells  any  sign,  signal,  marking,  or  other  device  intended 
to  regulate,  warn,  or  guide  traffic  upon  the  public  roads  of  this  state  in 
violation  of  subsection  (a)  of  this  Code  section  shall  be  guilty  of  a 
misdemeanor.  (Ga.  L.  1931,  p.  221,  §  3;  Code  1933,  §  95-2003;  Ga.  L. 
1953,  Nov.-Dee.  Sess.,  p.  556,  §§  31-33,  39;  Ga.  L.  1968,  p.  1427,  §  1; 
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Code  1933,  §  95A-901,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1981, 
p.  1826,  §  1;  Ga.  L.  1998,  p.  1206,  §  5;  Ga.  L.  2012,  p.  1343,  §  8/HB 
817.) 


The  2012  amendment,  effective  July 
1,  2012,  deleted  “and  approval  of  the  com¬ 
missioner”  following  “of  the  county”  in  the 
middle  of  paragraph  (c)(2). 

Cross  references.  —  Required  obser¬ 


vance  of  traffic  signs,  signals,  and  mark¬ 
ings,  §  40-6-20  et  seq.  Erection  and  main¬ 
tenance  of  crossbuck  signs  at  highway 
grade  crossings  generally,  §  46-8-194  et 
seq. 


JUDICIAL  DECISIONS 


Department’s  duty  to  design,  man¬ 
age,  and  improve  state  highway  sys¬ 
tem.  —  When  the  charge  in  question  does 
in  fact  state  that  the  Department  of 
Transportation  (DOT)  has  “general  re¬ 
sponsibility  to  design,  manage  and  im¬ 
prove  the  state  highway  system,”  it  seems 
to  capture  the  essence  of  the  sections  the 
defendant  relies  upon,  which  are  in  fact 
very  broad,  general  descriptions  of  the 
duties  of  the  DOT.  The  additional  mate¬ 
rial  used  by  the  court  is  drawn  from  the 
more  specific  statutory  description  of  the 
respective  duties  of  the  DOT  and  munici¬ 
palities.  Thus,  O.C.G.A.  §  32-2-2  does  in¬ 
deed  mention  the  general  duty  of  the  DOT 
to  “designate,  improve,  manage,  control, 
construct,  and  maintain.”  Banks  v.  City  of 
Brunswick,  529  F.  Supp.  695  (S.D.  Ga. 
1981),  aff’d,  667  F.2d  97  (11th  Cir.  1982). 

Proof  of  department  liability  insuf¬ 
ficient.  —  Since  the  trial  court  did  not 
have  before  the  court  evidence  of  proof 
that  Department  of  Transportation  regu¬ 
lations  designated  specific  acts  or  omis¬ 
sions  to  be  negligence  per  se,  that  the 
collision  forming  the  basis  of  the  suit  was 
the  harm  intended  to  guard  against,  and 
that  the  plaintiffs  fell  within  the  class  of 
persons  to  be  protected  by  the  regulations, 
the  court  did  not  err  in  denying  the  plain¬ 
tiffs’  motion  for  directed  verdict. 
Donaldson  v.  DOT,  236  Ga.  App.  411,  511 
S.E.2d  210  (1999). 

Department  is  responsible  for 
traffic-control  devices.  —  Once  a  gen¬ 
eral  contractor  completes  the  work  on  a 
public  road  called  for  under  a  contract 
with  the  Department  of  Transportation 
(DOT),  the  DOT  is  responsible  for 
traffic-control  devices  on  the  road.  Baker 
v.  Reynolds  Trucking  Co.,  181  Ga.  App. 
242,  351  S.E.2d  657  (1986). 


When  the  trial  court  correctly  inter¬ 
preted  contract  provisions  as  only  requir¬ 
ing  the  defendant  to  install  traffic  control 
devices,  or  to  take  preventative  or  correc¬ 
tive  action  when  traffic  related  problems 
were  caused  from  preexisting  hazards  or  by 
the  defendant’s  construction  activities,  the 
defendant  did  not  undertake  to  perform 
the  duties  under  O.C.G.A.  §  32-4-41(1)  and 
subsection  (c)  of  O.C.G.A.  §  32-6-50. 
Adams  v.  APAC-Georgia,  Inc.,  236  Ga.  App. 
215,  511  S.E.2d  581  (1999). 

Nothing  in  O.C.G.A.  §  32-6-50  or 
O.C.G.A.  §  32-6-51  prohibits  the  Georgia 
Department  of  Transportation  (DOT) 
from  delegating  responsibility  to  erect  and 
maintain  traffic  control  signs  to  a  private 
contractor  through  a  construction  con¬ 
tract;  §  32-6-50  does  not  saddle  DOT  with 
ultimate  responsibility  for  installing  and 
maintaining  traffic  control  devices  on  all 
county  and  municipal  road  systems.  Co¬ 
manche  Constr.,  Inc.  v.  DOT,  272  Ga.  App. 
766,  613  S.E.2d  158  (2005). 

Contractors  were  not  liable  for  negli¬ 
gently  controlling  traffic  as  the  Georgia 
Department  of  Transportation  (DOT)  was 
required  to  place  and  maintain,  or  cause 
to  be  placed  and  maintained,  traffic  con¬ 
trol  devices  and  the  DOT  was  responsible 
for  approving  all  traffic  control  plans  be¬ 
fore  implementation  by  a  contractor;  the 
injured  party  failed  to  show  that  the  con¬ 
tractor  failed  to  implement  the  traffic  con¬ 
trol  devices  pursuant  to  the  DOT’s  direc¬ 
tives,  even  though  the  injured  party’s 
accident  reconstruction  expert  and  drivers 
involved  in  the  accident  found  the  traffic 
control  measures  inadequate  or  improper. 
Fraker  v.  C.W.  Matthews  Contr.  Co.,  272 
Ga.  App.  807,  614  S.E.2d  94  (2005),  aff’d, 
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2007  U.S.  App.  LEXIS  28793  (11th  Cir. 
2007). 

Common  law  action  against  rail¬ 
road  precluded.  —  Georgia  Code  of  Pub¬ 
lic  Transportation,  O.C.G.A.  §  32-1-1  et 
seq.,  precluded  a  common-law  cause  of 
action  against  a  railroad  for  the  failure  to 
install  adequate  protective  devices  at  a 
grade  crossing  on  a  public  road  since  the 
railroad  had  not  been  requested  to  do  so 
by  the  appropriate  governmental  entity. 
Southern  Ry.  v.  Georgia  Kraft  Co.,  188  Ga. 
App.  623,  373  S.E.2d  774  (1988). 

Because  the  Georgia  Code  of  Public 
Transportation,  O.C.G.A.  §  32-1-1  et  seq., 
abrogated  any  common  law  duty  on  the 
part  of  defendant  railroad  to  install  ade¬ 
quate  signal  equipment  at  a  railroad 
crossing  where  the  driver’s  car  was  struck 
by  a  train,  the  common  law  negligence 
claim  asserted  by  plaintiffs,  the  driver’s 
survivors,  was  dismissed  for  failure  to 
state  a  claim;  under  O.C.G.A.  §  32-6-51, 
the  railroad  company  would  have  acted  in 
violation  of  Georgia  law  if  the  company 
erected  traffic  signals  on  the  public  road 
unless  the  company  was  required  or  au¬ 
thorized  to  do  so  by  O.C.G.A.  §§  32-6-50 
and  32-6-5 1(d),  or  some  “other  law,”  and 
O.C.G.A.  §  32-6-200  delegated  responsi¬ 
bility  for  the  installation  of  protective  de¬ 
vices  on  public  roads  to  the  appropriate 
governmental  entity.  Bentley  v.  CSX 
Transp.,  Inc.,  437  F.  Supp.  2d  1327  (N.D. 
Ga.  2006). 

Common  law  duty  to  install  warn¬ 
ings  at  grade  crossings  abrogated.  — 

O.C.G.A.  §§  32-6-50  and  32-6-51  work  in 
conjunction  to  abrogate  a  railroad’s  com¬ 
mon  law  duty  to  install  devices  to  warn  of 
approaching  trains  at  grade  crossings. 
CSX  Transp.,  Inc.  v.  Trism  Specialized 
Carriers,  Inc.,  182  F.3d  788  (11th  Cir. 
1999). 

Even  though  the  defendant  railroad  de¬ 
termined  that  a  crossing  might  need  addi¬ 
tional  warning  signals,  when  the  Depart¬ 
ment  of  Transportation  inspected  the 
crossing  and  determined  that  active  warn¬ 
ing  signals  were  not  needed,  the  railroad 
could  not  be  held  liable  for  not  installing 
signals.  Crockett  v.  Norfolk  S.  Ry.,  95  F. 
Supp.  2d  1353  (N.D.  Ga.  2000),  aff’d,  239 
F.3d  370,  (11th  Cir.  2000). 

No  penalty  for  non-compliance.  — 
Non-compliance  with  O.C.G.A.  §  32-6-50 


by  the  Department  of  Transportation 
(DOT)  does  not  exact  a  penalty  and  pro¬ 
duces  no  injury  to  individual  rights. 
Donaldson  v.  DOT,  236  Ga.  App.  411,  511 
S.E.2d  210  (1999). 

Responsibility  of  private  owner.  — 

Trial  court  correctly  concluded  that  an 
apartment  complex  owner  had  no  respon¬ 
sibility  for  installing  or  maintaining  traf¬ 
fic  signal  device  as  that  duty  was  officially 
vested  in  the  city  by  virtue  of  subsection 
(c)  of  O.C.G.A.  §  32-6-50.  Zumbado  v.  Lin¬ 
coln  Property  Co.,  209  Ga.  App.  163,  433 
S.E.2d  301  (1993). 

County  and  municipal  obligation. 

—  When  an  injured  party  sued  the  Geor¬ 
gia  Department  of  Transportation  (DOT) 
for  injuries  received  in  a  single-car  acci¬ 
dent  on  a  county  road,  the  party  could  not 
maintain  a  negligent  maintenance  claim 
against  DOT  for  not  maintaining  ade¬ 
quate  warning  devices  on  the  road  be¬ 
cause  the  road  on  which  the  accident 
occurred  was  not  part  of  the  state  highway 
system,  nor  did  the  road  lead  to  a  state 
park,  so,  under  O.C.G.A.  §  32-6-50(c)(l), 
the  county  was  obligated  to  maintain  such 
devices.  Ogles  v.  E.A.  Mann  &  Co.,  277  Ga. 
App.  22,  625  S.E.2d  425  (2005). 

Jury  instructions.  —  In  a  wrongful 
death  action,  the  district  court  did  not  err 
by  instructing  the  jury  concerning  the 
railroad’s  duty  to  maintain  traffic  control 
devices  because  taking  all  of  the  instruc¬ 
tions  together,  the  jury  was  properly  in¬ 
formed  that  the  railroad  could  not  be  held 
liable  for  the  decision  about  which  warn¬ 
ing  device  to  put  in  place  or  continue  in 
place,  but  the  railroad  could  be  held  liable 
for  any  failure  to  repair  an  existing  warn¬ 
ing  light.  Wright  v.  CSX  Transp.,  Inc.,  375 
F.3d  1252  (11th  Cir.  2004). 

Cited  in  Peluso  v.  Central  of  Ga.  R.R., 
165  Ga.  App.  215,  299  S.E.2d  51  (1983); 
DOT  v.  Brown,  218  Ga.  App.  178,  460 

5. E.2d  812  (1995);  DOT  v.  Brown,  267  Ga. 

6,  471  S.E.2d  849  (1996);  Ballenger  Pav¬ 
ing  Co.  v.  Gaines,  231  Ga.  App.  565,  499 
S.E.2d  722  (1998);  CSX  Transp.,  Inc.  v. 
Trism  Specialized  Carriers,  Inc.,  9  F. 
Supp.  2d  1374  (N.D.  Ga.  1998);  DOT  v. 
Cushway,  240  Ga.  App.  464,  523  S.E.2d 
340  (1999);  Hubbard  v.  DOT,  256  Ga.  App. 
342,  568  S.E.2d  559  (2002);  DOT  v. 
Dupree,  256  Ga.  App.  668,  570  S.E.2d  1 
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(2002);  CSX  Transp.,  Inc.  v.  Deen,  269  Ga.  Ga.  DOT,  284  Ga.  App.  263,  644  S.E.2d 
App.  641,  605  S.E.2d  50  (2004);  Murray  v.  290  (2007). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Department  of  Transportation’s  au¬ 
thority  over  public  highways.  —  Au¬ 
thority  to  control,  manage,  and  close  pub¬ 
lic  highways  is  vested  in  the  Department 
of  Transportation,  not  the  Department  of 
Public  Safety.  1973  Op.  Att’y  Gen.  No. 
73-184. 

Municipal  control  of  traffic.  —  Traf¬ 
fic  on  city  streets  which  is  not  part  of  the 


State  Highway  System  is  under  municipal 
control.  1977  Op.  Att’y  Gen.  No.  U77-45. 

Cameras  used  for  enforcement  of 
traffic  control  devices  may  be  erected 
by  counties  at  the  intersection  of  roads 
within  the  state  highway  system  with  the 
approval  of  the  Department  of  Transpor¬ 
tation.  2000  Op.  Att’y  Gen.  No.  U2000-12. 


RESEARCH  REFERENCES 


ALR.  —  Right  of  private  citizen  to  com¬ 
plain  of  rerouting  of  highway  or  removal 
or  change  of  route  or  directional  signs,  97 
ALR  192. 

Liability,  in  motor  vehicle-related  cases, 
of  governmental  entity  for  injury  or  death 
resulting  from  design,  construction,  or 
failure  to  warn  of  narrow  bridge,  2 
ALR4th  635. 


Highways:  Governmental  duty  to  pro¬ 
vide  curve  warnings  or  markings,  57 
ALR4th  342. 

Governmental  liability  for  failure  to 
post  highway  deer  crossing  warning  signs, 
59  ALR4th  1217. 


32-6-51.  Erection,  placement,  or  maintenance  of  unlawful  or 
unauthorized  structure;  removal  thereof;  penalty  for 
violation;  authorization  of  placement,  erection,  and 
maintenance  of  commercial  advertisements  by  transit 
agency. 

(a) (1)  It  shall  be  unlawful  for  any  person  to  erect,  place,  or  maintain 
within  the  dedicated  right  of  way  of  any  public  road  any  sign,  signal, 
or  other  device  except  as  authorized  by  this  subsection  or  subsection 
(d)  of  this  Code  section  or  as  required  or  authorized  by  Code  Section 
32-6-50  or  any  other  law. 

(2)  The  erection,  placement,  and  maintenance  of  signs  within  the 
dedicated  rights  of  way  of  county  roads  or  municipal  streets  may  be 
authorized  and  governed  by  ordinances  adopted  by  governing  author¬ 
ities  of  counties  and  municipalities  having  jurisdiction  over  such 
roads  or  streets,  which  ordinances  as  to  such  dedicated  rights  of  way 
of  county  roads  or  municipal  streets  may  be  as  or  less  restrictive  than 
the  provisions  of  paragraph  (1)  of  this  subsection. 

(b)  It  shall  be  unlawful  for  any  person  to  erect,  place,  or  maintain  in 
a  place  or  position  visible  from  any  public  road  any  unauthorized  sign, 
signal,  device,  or  other  structure  which: 
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(1)  Imitates,  resembles,  or  purports  to  be  an  official  traffic-control 
device; 

(2)  Hides  from  view  or  interferes  with  the  effectiveness  of  any 
official  traffic-control  device; 

(3)  Obstructs  a  clear  view  from  any  public  road  to  any  other 
portion  of  such  public  road,  to  intersecting  or  adjoining  public  roads, 
or  to  property  abutting  such  public  road  in  such  a  manner  as  to 
constitute  a  hazard  to  traffic  on  such  roads;  or 

(4)  Because  of  its  nature,  construction,  or  operation,  constitutes  a 
dangerous  distraction  to  or  interferes  with  the  vision  of  drivers  of 
motor  vehicles. 

(c)  Any  sign,  signal,  device,  or  other  structure  erected,  placed,  or 
maintained  on  the  dedicated  right  of  way  of  any  public  road  in  violation 
of  subsection  (a)  or  (b)  of  this  Code  section  or  in  violation  of  any 
ordinance  adopted  pursuant  to  subsection  (a)  of  this  Code  section  is 
declared  to  be  a  public  nuisance,  and  the  officials  having  jurisdiction  of 
the  public  road  affected  may  remove  or  direct  the  removal  of  the  same. 
Where  any  sign,  signal,  device,  or  other  structure  is  erected,  placed,  or 
maintained  in  violation  of  subsection  (b)  of  this  Code  section,  but  not  on 
the  dedicated  right  of  way  of  any  public  road,  the  officials  having 
jurisdiction  of  the  public  road  affected  may  order  the  removal  of  such 
structure  by  written  notice  to  the  owner  of  the  structure  or  the  owner  of 
the  land  on  which  the  structure  is  located.  If  such  structure  is  not 
removed  within  30  days  after  the  giving  of  such  order  of  removal,  such 
officials  are  authorized  to  remove  or  cause  to  be  removed  such  structure 
and  to  submit  a  statement  of  expenses  incurred  in  the  removal  to  the 
owner  of  the  structure  or  to  the  owner  of  the  land  on  which  the 
structure  is  located.  If  payment  or  arrangement  to  make  payment  is  not 
made  within  60  days  after  the  receipt  of  said  statement,  the  department 
shall  certify  the  amount  thereof  for  collection  to  the  Attorney  General. 

(d) (1)  As  used  in  this  subsection,  the  term: 

(A)  “Bus  shelter”  means  a  shelter  or  bench  located  at  bus  stops 
for  the  convenience  of  passengers  of  public  transportation  systems 
owned  and  operated  by  governmental  units  or  public  authorities  or 
located  on  county  or  municipality  rights  of  way  for  the  convenience 
of  residents. 

(B)  “Commercial  advertisements”  means  any  printed  or  painted 
signs  on  a  bus  shelter  for  which  space  has  been  rented  or  leased 
from  the  owner  of  such  shelter. 

(2)  Bus  shelters,  including  those  on  which  commercial  advertise¬ 
ments  are  placed,  may  be  erected  and  maintained  on  the  rights  of 
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way  of  public  roads  subject  to  the  following  conditions  and  require¬ 
ments: 

(A)  Any  public  transit  system  wishing  to  erect  and  maintain  a 
bus  shelter  on  the  right  of  way  of  a  state  road  shall  apply  to  the 
department  for  a  permit,  and  as  a  condition  of  the  issuance  of  the 
permit,  the  department  must  approve  the  bus  shelter  building 
plans  and  the  location  of  the  bus  shelter  on  the  right  of  way; 
provided,  however,  that  such  approval  is  subject  to  any  and  all 
restrictions  imposed  by  Title  23,  U.S.C.,  and  Title  23,  Code  of 
Federal  Regulations  relating  to  the  federal-aid  system.  This  para¬ 
graph  shall  entitle  only  public  transit  systems  or  their  designated 
agents  the  right  to  be  issued  permits  under  this  paragraph; 

(B)  If  the  bus  shelter  is  to  be  located  on  the  right  of  way  of  a 
public  road  other  than  a  state  road  within  a  county  or  municipality, 
application  for  permission  to  erect  and  maintain  such  shelter  shall 
be  made  to  the  respective  county  or  municipality.  Such  application 
shall  conform  to  the  county’s  and  municipality’s  regulations  gov¬ 
erning  the  erection  and  maintenance  of  such  structures.  When  the 
county  or  municipality  is  served  by  a  public  transit  agency  or 
authority,  the  applications  for  all  bus  shelters  on  routes  of  such 
agency  or  authority  shall  also  be  forwarded  by  the  applicant  to  such 
transit  agency  or  authority  and  subject  to  the  approval  of  such 
agency  or  authority;  and 

(C)  As  a  condition  of  issuing  a  permit  for  the  erection  of  a  bus 
shelter  on  the  right  of  way  of  a  state  road,  the  department  shall 
require  that  the  bus  shelter  shall  be  properly  maintained  and  that 
its  location  shall  meet  minimum  setback  requirements  as  follows: 

(i)  Where  a  curb  and  gutter  are  present,  there  shall  be  a 
minimum  of  four  feet  clearance  from  the  face  of  the  curb  to  any 
portion  of  the  bus  shelter  or  the  bus  shelter  shall  be  placed  at  the 
back  of  the  existing  concrete  sidewalk;  or 

(ii)  Where  no  curb  or  gutter  is  present,  the  front  of  the  bus 
shelter  shall  be  at  least  ten  feet  from  the  edge  of  the  main 
traveled  roadway. 

(3)  Any  bus  shelter  erected  and  maintained  on  the  right  of  way  of 
a  public  road  in  violation  of  paragraph  (2)  of  this  subsection  or  in 
violation  of  the  conditions  of  the  permit  issued  by  the  department  or 
in  violation  of  the  conditions  of  the  consent  of  the  county  or  munici¬ 
pality  is  declared  to  be  a  public  nuisance  and  if  it  is  determined  to  be 
a  hazard  to  public  safety  by  the  department,  county,  or  municipality, 
it  may  be  removed  or  its  removal  may  be  ordered  by  the  department 
or  the  governing  authority  of  the  respective  county  or  municipality.  In 
every  case  of  removal  of  a  bus  shelter  as  a  hazard  to  public  safety  by 
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the  department,  a  county,  or  a  municipality,  a  good  faith  attempt 
shall  be  made  to  notify  the  owner  of  its  removal.  In  such  cases  where 
the  department,  county,  or  municipality  orders  the  removal  of  the  bus 
shelter  as  a  public  nuisance,  if  such  a  bus  shelter  is  not  removed  by 
its  owner  within  30  days  after  its  owner  has  been  issued  a  written 
order  of  removal  by  the  department  or  the  governing  authority  of  the 
respective  county  or  municipality,  the  department  or  the  governing 
authority  of  the  respective  county  or  municipality  may  cause  the  bus 
shelter  to  be  removed  and  submit  a  statement  of  expenses  incurred  in 
the  removal  to  the  owner  of  the  bus  shelter.  In  the  case  of  a  statement 
of  expenses  for  removal  of  a  shelter  on  a  state  road,  if  payment  or 
arrangement  to  make  payment  is  not  made  within  60  days  after  the 
receipt  of  such  statement,  the  department  shall  certify  the  amount 
thereof  to  the  Attorney  General  for  collection. 

(4)  The  person  to  whom  a  permit  has  been  issued  for  the  erection 
and  maintenance  of  a  bus  shelter  on  the  right  of  way  of  a  public  road 
or  who  places  such  shelter  on  a  public  road  other  than  a  state  road 
shall  at  all  times  assume  all  risks  for  the  bus  shelter  and  shall 
indemnify  and  hold  harmless  the  State  of  Georgia,  the  department, 
and  any  county  or  municipality  against  all  losses  or  damages  result¬ 
ing  solely  from  the  existence  of  the  bus  shelter. 

(5)  Permits  for  shelters  on  state  roads  shall  be  issued  under  this 
subsection  only  to  cities,  counties,  or  public  transportation  authori¬ 
ties  owning  or  operating  public  transportation  systems  or  their 
designated  agents. 

(e)  Each  sign  erected,  placed,  or  maintained  in  violation  of  para¬ 
graph  (1)  of  subsection  (a)  of  this  Code  section  shall  constitute  a 
separate  offense. 

(f)  Any  person  who  violates  paragraph  (1)  of  subsection  (a)  of  this 
Code  section  shall  be  punished  the  same  as  for  littering  under  Code 
Section  16-7-43.  Any  person  who  violates  subsection  (b)  of  this  Code 
section  shall  be  guilty  of  a  misdemeanor. 

(g) (1)  As  used  in  this  subsection,  the  term: 

(A)  “Commercial  advertisements”  means  any  printed  or  painted 
signs  or  multiple  message  signs  on  or  in  transit  vehicles  or  facilities 
for  which  space  has  been  rented  or  leased  from  the  owner  of  such 
transit  vehicles  or  facilities. 

(B)  “Transit  agency”  means  any  public  agency,  public  corpora¬ 
tion,  or  public  authority  existing  under  the  laws  of  this  state  that 
is  authorized  by  any  general,  special,  or  local  law  to  provide  any 
type  of  transit  services  within  any  area  of  this  state  including,  but 
not  limited  to,  the  Department  of  Transportation,  the  Georgia 
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Regional  Transportation  Authority,  and  the  Georgia  Rail  Passenger 
Authority. 

(C)  “Transit  vehicles  or  facilities”  means  everything  necessary 
and  appropriate  for  the  conveyance  and  convenience  of  passengers 
who  utilize  transit  services. 

(2)  A  transit  agency  may  authorize  the  placement,  erection,  and 
maintenance  of  commercial  advertisements  on  or  in  transit  vehicles 
or  facilities  owned  or  operated  by  that  transit  agency  and  said 
placement  of  commercial  advertisements  shall  not  be  considered 
conducting  commercial  enterprises  or  activities  in  violation  of  Code 
Section  32-6-115.  (Ga.  L,  1931,  p.  221,  §§  1,  2,  4,  5;  Code  1933, 
§§  95-2002,  95-2004,  95-2005,  95-2006;  Ga.  L.  1953,  Nov. -Dec.  Sess., 
p.  556,  §  38;  Code  1933,  §  95A-902,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  1991,  p.  1861,  §  1;  Ga.  L.  1992,  p.  1504,  §  1;  Ga.  L.  1993, 
p.  1732,  §  1;  Ga.  L.  2001,  Ex.  Sess.,  p.  335,  §  5;  Ga.  L.  2005,  p.  601, 
§  3/SB  160;  Ga.  L.  2006,  p.  275,  §  3-10/HB  1320;  Ga.  L.  2009,  p.  302, 
§  2/HB  101.) 


Cross  references.  —  Placement  of 
election  campaign  posters,  signs,  and  ad¬ 
vertisements  within  right  of  way  of  public 
roads,  §  21-1-1.  Further  provisions  re¬ 
garding  display  of  unauthorized  traffic 
signs,  signals,  or  other  markings, 
§  40-6-25. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1991, 
“federal-aid  system”  was  substituted  for 
“Federal-aid  system”  at  the  end  of  the  first 
sentence  in  subparagraph  (d)(2)(A). 

Editor’s  notes.  —  Ga.  L.  2006,  p.  275, 
§  1-1/HB  1320,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides  that:  “This  Act 
shall  be  known  and  may  be  cited  as  the 
‘Comprehensive  Litter  Prevention  and 
Abatement  Act  of  2006.’” 


Ga.  L.  2006,  p.  275,  §  5-1/HB  1320,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  the  Act  shall  become  effective 
April  21,  2006,  for  purposes  of  adopting 
local  ordinances  to  become  effective  on  or 
after  July  1,  2006. 

Law  reviews.  —  For  article,  “Recom¬ 
mendations  Regarding  Control  of  Outdoor 
Advertising  Along  the  Interstate  Highway 
System  in  Georgia,”  see  14  Mercer  L.  Rev. 
308  (1963).  For  annual  survey  of  trial 
practice  and  procedure,  see  57  Mercer  L. 
Rev.  381  (2005).  For  annual  survey  of  trial 
practice  and  procedure,  see  57  Mercer  L. 
Rev.  381  (2005). 


JUDICIAL  DECISIONS 


Department’s  duty  to  design,  man¬ 
age,  and  improve  state  highway  sys¬ 
tem.  —  When  the  charge  in  question  does 
in  fact  state  that  the  Department  of 
Transportation  (DOT)  has  “general  re¬ 
sponsibility  to  design,  manage  and  im¬ 
prove  the  state  highway  system,”  it  seems 
to  capture  the  essence  of  the  sections  the 
defendant  relies  upon,  which  are  in  fact 
very  broad,  general  descriptions  of  the 
duties  of  the  DOT.  The  additional  mate¬ 


rial  used  by  the  court  is  drawn  from  the 
more  specific  statutory  description  of  the 
respective  duties  of  the  DOT  and  munici¬ 
palities.  Thus,  O.C.G.A.  §  32-2-2  does  in¬ 
deed  mention  the  general  duty  of  the  DOT 
to  “designate,  improve,  manage,  control, 
construct,  and  maintain.”  Banks  v.  City  of 
Brunswick,  529  F.  Supp.  695  (S.D.  Ga. 
1981),  aff’d,  667  F.2d  97  (11th  Cir.  1982). 

Nothing  in  O.C.G.A.  §  32-6-50  or 
O.C.G.A.  §  32-6-51  prohibits  the  Georgia 
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Department  of  Transportation  (DOT) 
from  delegating  responsibility  to  erect  and 
maintain  traffic  control  signs  to  a  private 
contractor  through  a  construction  con¬ 
tract;  §  32-6-50  does  not  saddle  DOT  with 
ultimate  responsibility  for  installing  and 
maintaining  traffic  control  devices  on  all 
county  and  municipal  road  systems.  Co¬ 
manche  Constr.,  Inc.  v.  DOT,  272  Ga.  App. 
766,  613  S.E.2d  158  (2005). 

Bridge  partially  blocking  traffic 
lights.  —  Railroad’s  bridge,  which  par¬ 
tially  blocked  traffic  lights  at  a  nearby 
intersection,  did  not  infringe  on  the  public 
right-of-way,  where  the  space  provided  by 
the  bridge  for  the  public  right-of-way  ad¬ 
equately  allowed  for  the  safe  and  unim¬ 
peded  flow  of  traffic  thereunder  and  the 
traffic  lights  were  not  part  of  the  bridge’s 
structure.  City  of  Fairburn  v.  Cook,  188 
Ga.  App.  58,  372  S.E.2d  245,  cert,  denied, 
188  Ga.  App.  911,  372  S.E.2d  245  (1988). 

Contractor  can  design  and  estab¬ 
lish  detour  route  with  department 
approval  and  inspection.  —  O.C.G.A. 
§  32-6-51  did  not  prohibit  a  contractor 
from  designing  and  establishing  a  detour 
route  under  a  contract  with  the  Georgia 
Department  of  Transportation  (DOT), 
subject  to  DOT’s  approval  and  inspection. 
Comanche  Constr.,  Inc.  v.  DOT,  272  Ga. 
App.  766,  613  S.E.2d  158  (2005). 

Party  asserting  that  structure  on 
private  property  is  unauthorized 
must  establish  this  fact  by  showing  that 
the  structure  was  erected  or  maintained 
in  violation  of  some  statute,  code,  or  local 
ordinance.  Smith  v.  Hiawassee  Hdwe.  Co., 
167  Ga.  App.  70,  305  S.E.2d  805  (1983); 
Whidby  v.  Mr.  B’s  Food  Mart,  182  Ga.  App. 
408,  356  S.E.2d  78  (1987). 

Common  law  duty  to  install  warn¬ 
ings  at  grade  crossings  abrogated.  — 
O.C.G.A.  §§  32-6-50  and  32-6-51  work  in 
conjunction  to  abrogate  a  railroad’s  com¬ 
mon  law  duty  to  install  devices  to  warn  of 
approaching  trains  at  grade  crossings. 
CSX  Transp.,  Inc.  v.  Trism  Specialized 
Carriers,  Inc.,  182  F.3d  788  (11th  Cir. 
1999). 

Because  the  Georgia  Code  of  Public 
Transportation,  O.C.G.A.  §  32-1-1  et  seq., 
abrogated  any  common  law  duty  on  the 
part  of  defendant  railroad  to  install  ade¬ 
quate  signal  equipment  at  a  railroad 


crossing  where  the  driver’s  car  was  struck 
by  a  train,  the  common  law  negligence 
claim  asserted  by  plaintiffs,  the  driver’s 
survivors,  was  dismissed  for  failure  to 
state  a  claim;  under  O.C.G.A.  §  32-6-51, 
the  railroad  company  would  have  acted  in 
violation  of  Georgia  law  if  the  company 
erected  traffic  signals  on  the  public  road 
unless  the  company  was  required  or  au¬ 
thorized  to  do  so  by  O.C.G.A.  §§  32-6-50 
and  32-6-5 1(d),  or  some  “other  law,”  and 
O.C.G.A.  §  32-6-200  delegated  responsi¬ 
bility  for  the  installation  of  protective  de¬ 
vices  on  public  roads  to  the  appropriate 
governmental  entity.  Bentley  v.  CSX 
Transp.,  Inc.,  437  F.  Supp.  2d  1327  (N.D. 
Ga.  2006). 

Private  property  structures  only 
unlawful  when  road  view  obstructed. 

—  Structures  on  private  property  adjoin¬ 
ing  road  rights-of-way  only  become  unlaw¬ 
ful  if  the  structures  both  obstruct  a  clear 
view  of  roads  in  such  a  manner  as  to 
constitute  a  traffic  hazard  and  are  unau¬ 
thorized.  Smith  v.  Hiawassee  Hdwe.  Co., 
167  Ga.  App.  70,  305  S.E.2d  805  (1983). 

Obstruction  was  not  linked  to  cau¬ 
sation.  —  While  the  greenery  may  have 
caused  some  obstruction  of  vision,  there 
existed  no  competent  evidence  that  any 
possible  obstruction  in  visibility  did,  in 
fact,  cause  or  contribute  to  the  collision; 
whereas,  the  evidence  presented  created  a 
strong  probability  that  a  jury  could  find 
that  the  negligence  of  the  driver  was  the 
sole  proximate  cause  of  the  collision.  How¬ 
ard  v.  Gourmet  Concepts  Int’l,  Inc.,  242 
Ga.  App.  521,  529  S.E.2d  406  (2000). 

Trial  court  properly  granted  summary 
judgment  in  favor  of  a  landowner  in  a 
negligence  suit  brought  by  a  parent,  who 
asserted  that  overgrowth  on  the  landown¬ 
er’s  property  at  an  intersection  obscured 
the  view  of  the  parent’s  child  and  caused 
the  accident  that  killed  the  child  as  the 
parent  failed  to  establish  that  the  land- 
owner  violated  O.C.G.A.  §  32-6-51(b)  with 
regard  to  having  overgrown  foliage  on  the 
property  at  the  intersection  and,  other¬ 
wise,  failed  to  show  any  breach  of  duty  on 
the  landowner’s  part.  Rachels  v.  Thomp¬ 
son,  290  Ga.  App.  115,  658  S.E.2d  890 
(2008),  cert,  denied,  2008  Ga.  LEXIS  778 
(Ga.  2008). 

Applicability  to  trees  on  property 
abutting  railroad  crossing.  —  Cases 
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involving  a  landowner’s  liability  for 
vision-obstructing  objects  on  property 
abutting  a  railroad  crossing  are  governed 
by  O.C.G.A.  §  32-6-51  and  the  statute 
applies  to  allegedly  unauthorized 
vision-obstructing  trees.  United  Refriger¬ 
ated  Servs.,  Inc.  v.  Emmer,  218  Ga.  App. 
865,  463  S.E.2d  535  (1995). 

Government  entity’s  liability  for 
vegetation  near  railroad  crossing.  — 
Town  was  entitled  to  summary  judgment 
in  a  survivor’s  action  claiming  damages 
from  the  survivor’s  decedent’s  fatal  colli¬ 
sion  with  a  train  because  the  allegedly 
vision-obstructing  vegetation  was  located 
on  the  railroad’s  property,  and,  further,  it 
was  undisputed  that  the  survivor  failed  to 
show  that  the  vegetation  was  planted  or 
maintained  in  violation  of  any  statute, 
code,  or  local  ordinance.  Furthermore,  al¬ 
though  railroads  could  be  liable  under 
common  law  negligence  principles,  the 
failure  to  maintain  a  railroad  right  of  way 
was  addressed  by  the  Georgia  Code  of 
Public  Transportation,  specifically  by 
O.C.G.A.  §  32-6-51.  Town  of  Register  v. 
Fortner,  262  Ga.  App.  507,  586  S.E.2d  54 
(2003). 


Town  was  not  entitled  to  summary  judg¬ 
ment  on  a  decedent’s  nuisance  claim  as 
correspondence  between  the  town  and  the 
railway  indicated  that  in  the  months  pre¬ 
ceding  a  train-truck  accident,  the  defen¬ 
dants  were  aware  that  the  overgrown 
shrubbery  needed  to  be  cut  back  to  pre¬ 
vent  interference  with  the  line  of  sight  at 
a  railroad  crossing;  further,  photographs 
were  also  submitted  from  which  a  jury 
might  conclude  that  the  shrubs  obscured 
visibility.  Town  of  Register  v.  Fortner,  274 
Ga.  App.  586,  618  S.E.2d  26  (2005). 

Genuine  issue  of  material  fact  existed 
about  whether  there  was  an  absence  of 
governmental  authorization  for  vegeta¬ 
tion  that  allegedly  obscured  the  decedent’s 
view  as  the  decedent  drove  a 
tractor-trailer  across  the  town’s  railroad 
crossing  and  was  struck  by  the  railway’s 
train  and  that  issue  precluded  the  appel¬ 
late  court’s  ruling  that  reversed  the  trial 
court’s  summary  judgment  to  the  town 
and  the  railway.  Fortner  v.  Town  of  Regis¬ 
ter,  278  Ga.  625,  604  S.E.2d  175  (2004). 

Cited  in  Zumbado  v.  Lincoln  Property 
Co.,  209  Ga.  App.  163,  433  S.E.2d  301 
(1993);  Murray  v.  Ga.  DOT,  284  Ga.  App. 
263,  644  S.E.2d  290  (2007). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Municipal  control  of  traffic  —  Traffic 
on  city  streets  which  is  not  part  of  the 
State  Highway  System  is  under  municipal 
control.  1977  Op.  Att’y  Gen.  No.  U77-45. 

Fingerprinting  of  offenders  not  re¬ 


quired.  —  An  offense  under  O.C.G.A. 
§  32-6-51  is  not  one  for  which  those 
charged  with  a  violation  are  to  be  finger¬ 
printed.  2007  Op.  Att’y  Gen.  No.  2007-1. 


32-6-52.  Displays  of  nudity  or  sexual  conduct  on  outdoor  adver¬ 
tising  visible  from  roadway  prohibited;  penalty. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Nudity”  means  the  displaying  of  any  portion  of  the  human 
female  breast  below  the  top  of  the  areola  or  the  displaying  of  any 
portion  of  any  human’s  pubic  hair,  anus,  vulva,  or  genitals. 

(2)  “Outdoor  advertising”  means  any  commercial  advertisement 
displayed  outdoors  by  means  of  billboards  or  signs. 

(3)  “Sexual  conduct”  means  acts  of  sexual  intercourse,  masturba¬ 
tion,  sodomy,  or  fondling  of  a  human’s  clothed  or  unclothed  genitals, 
pubic  area,  buttocks,  or,  if  the  human  is  female,  breast. 
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(b)  The  General  Assembly  finds  and  declares  that  outdoor  advertis¬ 
ing  containing  depictions  of  nudity  or  sexual  conduct  which  are  visible 
from  the  roadways  of  public  roads  may  be  startling  or  provocative  and 
thereby  divert  the  attention  of  motor  vehicle  drivers,  thus  causing  real 
and  substantial  hazards  to  traffic  safety  The  General  Assembly  further 
declares  that  the  purpose  of  this  Code  section  is  to  protect  the  public 
welfare  and  safety  against  such  hazards. 

(c)  No  person  shall  display  any  outdoor  advertising  containing  any 
depiction  of  nudity  or  sexual  conduct  when  such  depiction  is  visible 
from  the  roadway  of  any  public  road  in  the  state  highway  system  as 
defined  in  Code  Section  32-4-1. 

(d) (1)  Any  person  who  violates  subsection  (c)  of  this  Code  section 
shall  be  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall 
be  punished  by  a  fine  not  exceeding  $1,000.00. 

(2)  Each  day  during  which  outdoor  advertising  is  displayed  in 
violation  of  subsection  (c)  of  this  Code  section  shall  constitute  a 
separate  offense.  (Code  1981,  §  32-6-52,  enacted  by  Ga.  L.  2006,  p. 
691,  §  2/HB  1097.) 

Editor’s  notes.  —  Ga.  L.  2006,  p.  691, 

§  7/HB  1097,  not  codified  by  the  General 
Assembly,  provides  for  severability. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Fingerprinting  required  for  viola-  der  O.C.G.A.  §  32-6-52  are  to  be  finger- 
tors.  —  Those  charged  with  offenses  un-  printed.  2007  Op.  Att’y  Gen.  No.  2007-1. 

Part  2 

State  Highway  System 


Cross  references.  —  Control  and  reg¬ 
ulation  of  outdoor  advertising  in  relation 
to  federal  highways,  Ga.  Const.  1983,  Art. 
Ill,  Sec.  VI,  Para.  II. 

Law  reviews.  —  For  comment,  “The 
Federal  Highway  Beautification  Act  After 
Metromedia,”  see  35  Emory  L.J.  419 
(1986). 

Administrative  rules  and  regula¬ 
tions.  —  Granting,  renewal,  and  revoca¬ 
tion  of  permits  for  outdoor  advertising, 


Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  State 
Department  of  Transportation,  Chapter 
672-6. 

Granting,  renewal,  and  revocation  of 
vegetation  management  permits  for  out¬ 
door  advertising,  Official  Compilation  of 
the  Rules  and  Regulations  of  the  State  of 
Georgia,  State  Department  of  Transporta¬ 
tion,  Chapter  672-14. 


JUDICIAL  DECISIONS 


O.C.G.A.  Pt.  2,  Ch.  6,  T.  32  does  not  areas  adjacent  to  the  rights-of-way  of  in¬ 
violate  the  right  of  freedom  of  expres-  terstate  and  primary  systems  of  highways 
sion  by  restricting  outdoor  advertising  in  in  this  state.  Department  of  Transp.  v. 
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Shiflett,  251  Ga.  873,  310  S.E.2d  509 
(1984). 

O.C.G.A.  Pt.  2,  Ch.  6,  T.  32  is  a  proper 
exercise  of  the  police  powers,  as  the 

statute  provides  for  compensation  for 


property  rights  in  signs  which  were  law¬ 
fully  in  existence  on  the  statute’s  effective 
date.  Department  of  Transp.  v.  Shiflett, 
251  Ga.  873,  310  S.E.2d  509  (1984). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Issuance  and  renewal  of  permits 
for  outdoor  advertising  devices.  — 

Department  of  Transportation  may  issue 
permits  for  outdoor  advertising  devices, 
and  renew  such  permits,  within  districts 
zoned  “Forest-Agricultural”  in  Glynn 
County  if  the  activities  permitted  in  the 


district  without  further  action  of  the  zon¬ 
ing  authority  are  commonly  and  generally 
recognized  as  commercial  by  the  depart¬ 
ment  in  the  department’s  uniform  appli¬ 
cation  of  the  law.  1975  Op.  Att’y  Gen.  No. 
75-24. 


32-6-70.  Declaration  of  policy. 


(a)  The  General  Assembly  declares  it  to  be  the  policy  of  this  state 
that  the  erection  or  maintenance  of  outdoor  advertising  in  areas 
adjacent  to  the  rights  of  way  of  roads  of  the  state  highway  system, 
which  roads  are  also  a  part  of  the  interstate  and  primary  systems  of 
highways  within  the  state,  shall  be  regulated  in  accordance  with  the 
terms  of  this  part  and  the  regulations  promulgated  by  the  commis¬ 
sioner  pursuant  thereto  and  that  all  outdoor  advertising  which  does  not 
conform  to  the  requirements  of  this  part  is  a  public  nuisance.  The 
General  Assembly  recognizes  that  the  outdoor  advertising  industry  is  a 
bona  fide  commercial  function.  However,  in  no  manner  shall  any 
outdoor  advertising  sign  be  defined  as  a  commercial  or  industrial 
activity  or  be  used  for  the  purposes  of  administering  this  part.  It  is  the 
intention  of  the  General  Assembly  to  provide  a  statutory  basis  for  the 
regulation  of  outdoor  advertising,  such  basis  to  be  consistent  with  the 
public  policy  relating  to  areas  adjacent  to  roads  of  the  state  highway 
system  which  also  form  a  part  of  the  interstate  and  primary  systems  of 
highways  declared  by  the  Congress  in  Title  23,  Section  103,  United 
States  Code. 

(b)  The  General  Assembly  further  declares  it  to  be  the  policy  of  this 
state  to  avert  substantial  economic  hardship  by  the  retention,  in 
specific  areas  defined  by  the  board,  upon  request  made  by  the  Depart¬ 
ment  of  Transportation  and  approved  by  the  United  States  Secretary  of 
Transportation,  of  directional  signs,  displays,  and  devices  which  were 
lawfully  erected  under  state  law  in  force  at  the  time  of  their  erection, 
which  were  in  existence  on  May  5,  1976,  and  which  do  not  conform  to 
the  requirements  of  paragraphs  (1)  through  (5)  of  Code  Section  32-6-72 
and  paragraphs  (1)  through  (3)  of  Code  Section  32-6-73,  where  it  can  be 
demonstrated  that  such  signs,  displays,  and  devices  (1)  provide  direc¬ 
tional  information  about  goods  and  services  in  the  specific  interest  of 
the  traveling  public  and  (2)  are  such  that  removal  would  work  a 
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substantial  economic  hardship  in  such  defined  area.  (Ga.  L.  1967,  p. 


423,  §  1;  Ga.  L.  1971,  Ex.  Sess., 
enacted  by  Ga.  L.  1973,  p.  947,  § 
1980,  p.  1017,  §  1;  Ga.  L.  1996,  p. 

Law  reviews.  —  For  article,  “Recom¬ 
mendations  Regarding  Control  of  Outdoor 
Advertising  Along  the  Interstate  Highway 
System  in  Georgia,”  see  14  Mercer  L.  Rev. 
308  (1963). 

For  note,  “Regulation  and  Ownership  of 
the  Marshlands:  The  Georgia  Marshlands 
Act,”  see  5  Ga.  L.  Rev.  563  (1971). 


p.  5,  §  1;  Code  1933,  §  95A-913, 
1;  Ga.  L.  1979,  p.  1086,  §  1;  Ga.  L. 
6,  §  32.) 

For  comment  on  State  Hwy.  Dep’t  v. 
Branch,  222  Ga.  770,  152  S.E.2d  372 
(1966),  discussing  regulation  of  outdoor 
advertising  and  billboards  as  a  constitu¬ 
tional  “taking,”  see  18  Mercer  L.  Rev.  499 
(1967). 


JUDICIAL  DECISIONS 


Constitutionality.  —  The  1983  Consti¬ 
tution  carried  forward  power  exclusively 
in  the  counties  and  municipalities  from 
former  constitutional  provisions;  the  Out¬ 
door  Advertising  Act,  O.C.G.A.  §  32-6-70, 
does  not  conflict  with  Ga.  Const.  1983,  Art. 
IX,  Sec.  II,  Para.  IV.  Patrick  v.  Head,  262 
Ga.  654,  424  S.E.2d  615  (1993). 

Owner  had  to  be  in  compliance 
with  then-existing  ordinance.  —  Prop¬ 
erty  owner  did  not  have  a  vested  right  to 
erect  a  sign  because  the  sign  had  not  been 
erected  in  accordance  with  zoning  regula¬ 
tions  in  force  when  the  owner  applied  for 
the  permit;  accordingly,  the  owner’s  fail¬ 
ure  to  comply  with  the  permit  rendered 
the  owner  outside  of  the  scope  of  protec¬ 
tion  afforded  by  Ga.  Const.  1983,  Art.  IX, 
Sec.  II,  Para.  IV.  Although  the  Outdoor 
Advertising  Control  Act,  O.C.G.A. 
§  32-6-70,  also  afforded  protections,  such 
protection  was  again  not  applicable  to  the 
property  owner  because  the  owner  had  not 
erected  the  owner’s  sign  in  compliance 
with  the  legal  requirements  of  the  exist¬ 


ing  ordinances;  accordingly,  the  owner 
had  no  property  rights  in  the  sign.  DeKalb 
County  v.  DRS  Invs.,  Inc.,  260  Ga.  App. 
225,  581  S.E.2d  573  (2003). 

Outdoor  advertising.  —  O.C.G.A. 
§  32-6-70,  in  no  uncertain  terms,  dele¬ 
gated  the  regulation  of  outdoor  advertis¬ 
ing  to  the  Georgia  Department  of  Trans¬ 
portation  (DOT)  as  the  statute  provided  in 
part  that  it  was  the  intention  of  the  Gen¬ 
eral  Assembly  to  provide  a  statutory  basis 
for  the  regulation  of  outdoor  advertising, 
such  basis  to  be  consistent  with  the  public 
policy  relating  to  areas  adjacent  to  roads 
of  the  state  highway  system,  under 
§  32-6-70(a),  and  O.C.G.A.  §  32-6-90  fur¬ 
ther  authorized  the  DOT  to  promulgate 
regulations  governing  permits  for  outdoor 
advertising.  Walker  v.  DOT,  279  Ga.  App. 
287,  630  S.E.2d  878  (2006). 

Cited  in  Moreton  Rolleston,  Jr.  Living 
Trust  v.  DOT,  242  Ga.  App.  835,  531 
S.E.2d  719  (2000);  Fulton  County  v.  Action 
Outdoor  Adver.,  JV,  LLC,  289  Ga.  347,  711 
S.E.2d  682  (2011). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  3  Am.  Jur.  2d,  Adver¬ 
tising,  §§  2,  6,  22,  23.  40  Am.  Jur.  2d, 
Highways,  Streets,  and  Bridges,  §  324. 

Am.  Jur.  Proof  of  Facts.  —  Outdoor 
Advertising  Sign  or  Billboard  as  Nui¬ 
sance,  37  POF2d  141. 

ALR.  —  Nature  and  extent  of  right 
granted  by  contract  for  use  of  wall  or  roof 
for  advertising  purposes,  10  ALR  1108; 
119  ALR  1523. 


Advertising  rights  on  leased  premises, 
22  ALR  800;  20  ALR2d  940. 

Constitutional  power  to  regulate  out¬ 
door  and  street  car  advertising,  79  ALR 
551. 

Power  of  highway  officer  in  respect  of 
billboards  or  other  conditions  on  adjoining 
property  which  are  deemed  dangerous  to 
travel  or  offensive  esthetically  to  travel¬ 
ers,  81  ALR  1547. 
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Validity  and  construction  of  statute  or  local  regulation  prohibiting  the  erection  or 
ordinance  relating  to  distribution  of  ad-  maintenance  of  advertising  structures 
vertising  matter,  114  ALR  1446.  within  a  specified  distance  of  street  or 

Validity  and  construction  of  state  or  highway,  81  ALR3d  564. 

32-6-71.  Definitions. 

As  used  in  this  part,  the  term: 

(1)  “Defined  area”  means  any  area  or  areas  within  the  state 
defined  by  the  board,  upon  request  made  by  the  State  Department  of 
Transportation  and  approved  by  the  United  States  Secretary  of 
Transportation,  to  be  an  area  where  the  removal  of  directional  signs, 
displays,  and  devices  which  were  lawfully  erected  under  state  law  in 
force  at  the  time  of  their  erection,  which  were  in  existence  on  May  5, 
1976,  and  which  do  not  conform  to  the  requirements  of  paragraphs  (1) 
through  (5)  of  Code  Section  32-6-72  and  paragraphs  (1)  through  (3)  of 
Code  Section  32-6-73  would  deprive  the  traveling  public  of  directional 
information  about  goods  and  services  in  the  specific  interest  of  the 
traveling  public  and  would  work  a  substantial  economic  hardship  in 
such  defined  area  or  areas. 

(2)  “Directional  and  other  official  signs  and  notices”  means  only 
official  signs  and  notices,  public  utility  signs,  service  club  and 
religious  notices,  public  service  signs,  and  directional  signs. 

(3)  “Directional  signs”  means  signs  containing  directional  informa¬ 
tion  deemed  to  be  in  the  interest  of  the  traveling  public,  including 
information  about  public  places  owned  or  operated  by  state,  federal, 
or  local  governments  or  their  agencies;  publicly  or  privately  owned 
natural  phenomena;  historic,  cultural,  scientific,  educational,  and 
religious  sites;  and  areas  of  natural  scenic  beauty  or  areas  naturally 
suited  for  outdoor  recreation. 

(4)  “Directional  signs,  displays,  and  devices  in  the  specific  interest 
of  the  traveling  public”  means  any  directional  sign,  display,  or  device 
which  was  lawfully  erected  under  state  law  in  force  at  the  time  of  its 
erection,  which  was  in  existence  on  May  5,  1976,  and  which  provides 
directional  information  about  goods  and  services  in  the  specific 
interest  of  the  traveling  public  but  does  not  conform  to  the  require¬ 
ments  of  paragraphs  (1)  through  (5)  of  Code  Section  32-6-72  and 
paragraphs  (1)  through  (3)  of  Code  Section  32-6-73. 

(5)  “Erect”  means  to  construct,  build,  raise,  assemble,  place,  affix, 
attach,  create,  paint,  draw,  or  in  any  other  way  bring  into  being  or 
establish,  but  it  shall  not  include  any  of  the  foregoing  activities  when 
performed  as  an  incident  to  the  change  of  advertising  message  or  the 
normal  maintenance  or  repair  of  a  sign  structure. 

(6)  “Illegal  sign”  means: 
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(A)  A  sign  for  the  maintenance  of  which  a  permit  is  required 
under  this  part,  or  any  amendment  thereof,  which  sign  is  being 
maintained  without  a  permit; 

(B)  A  sign  presently  being  maintained  without  a  required  permit 
even  though  it  could  have  been  permitted  under  any  outdoor 
advertising  control  law  in  effect  at  the  time  of  its  erection; 

(C)  A  sign  presently  being  maintained  without  a  permit,  which 
sign  could  not  have  been  permitted  under  the  law  in  effect  at  the 
time  of  its  erection  even  though  the  sign  may  meet  the  require¬ 
ments  of  this  part  for  the  issuance  of  a  permit; 

(D)  A  sign  on  which  the  permit  has  been  revoked  pursuant  to 
this  part; 

(E)  A  sign  on  which  a  nonconforming  application  for  permit  was 
denied  and  the  denial  has  become  final;  and 

(F)  A  nonconforming  sign  for  which  no  permit  was  sought  as 
required  by  Code  Section  32-6-79. 

(7)  “Industrial  or  commercial  activity”  means  those  activities  com¬ 
monly  or  generally  recognized  as  commercial  or  industrial  except 
that  none  of  the  following  activities  shall  be  considered  commercial  or 
industrial: 

(A)  Outdoor  advertising  structures; 

(B)  Agricultural,  forestry,  ranching,  grazing,  farming,  and  re¬ 
lated  activities,  including  but  not  limited  to  wayside  fresh  produce 
stands; 

(C)  Transient  or  temporary  activities; 

(D)  Activities  within  660  feet  of  the  nearest  edge  of  the  right  of 
way  which  from  the  main  traveled  way  are  not  visible  and  are  not 
recognizable  as  being  commercial  or  industrial  activities; 

(E)  Activities  more  than  660  feet  from  the  nearest  edge  of  the 
right  of  way; 

(F)  Activities  conducted  in  a  building  principally  used  as  a 
residence;  and 

(G)  Railroad  tracks  and  minor  sidings. 

(8)  “Information  center”  means  an  area  or  site  established  and 
maintained  at  a  safety  rest  area  for  the  purpose  of  informing  the 
public  of  places  of  interest  within  the  state  and  providing  such  other 
information  as  the  department  may  consider  desirable. 

(9)  “Interstate  system”  or  “interstate  highway”  means  any  road  of 
the  state  highway  system  which  is  a  portion  of  The  Dwight  D. 
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Eisenhower  System  of  Interstate  and  Defense  Highways  located 
within  this  state,  as  officially  designated  or  as  may  hereafter  be  so 
designated  by  the  department  and  approved  by  the  United  States 
Secretary  of  Transportation  pursuant  to  the  provisions  of  Title  23, 
Section  103,  United  States  Code,  or  any  limited-access  highway  as 
officially  designated  or  as  may  hereafter  be  so  designated  by  the 
department  and  approved  by  the  United  States  Secretary  of  Trans¬ 
portation  pursuant  to  the  provisions  of  Title  23,  Section  103,  United 
States  Code. 

(10)  “Maintain”  means  to  allow  to  exist. 

(11)  “Main  traveled  way”  means  the  traveled  way  of  a  highway  on 
which  through  traffic  is  carried;  and,  in  the  case  of  a  divided  highway, 
it  means  the  traveled  way  of  each  of  the  separated  roadways  for 
traffic  traveling  in  opposite  directions.  It  does  not  include  such 
facilities  as  frontage  roads,  turning  roadways,  or  parking  areas. 

(11.1)  “Multiple  message  sign”  means  a  sign,  display,  or  device 
which  changes  the  message  or  copy  on  the  sign  electronically  by 
movement  or  rotation  of  panels  or  slats. 

(12)  “Nonconforming  sign”  means  a  sign  which  was  lawfully 
erected  but  which  does  not  comply  with  state  law  or  state  regulations 
due  to  changes  in  state  law  or  changes  in  rules  and  regulations  since 
the  date  of  erection  of  the  sign. 

(13)  “Official  signs  and  notices”  means  signs  and  notices  erected 
and  maintained  by  public  officers  or  public  agencies  within  their 
territorial  or  zoning  jurisdiction  and  pursuant  to  and  in  accordance 
with  direction  or  authorization  contained  in  state,  federal,  or  local 
law  for  the  purpose  of  carrying  out  an  official  duty  or  responsibility. 
Historical  markers  authorized  by  state  law  and  erected  by  state  or 
local  government  agencies  or  nonprofit  historical  societies  shall  be 
considered  official  signs. 

(14)  “Outdoor  advertising”  or  “sign”  means  any  outdoor  sign,  light, 
display,  device,  figure,  painting,  drawing,  message,  placard,  poster, 
billboard,  or  other  thing  which  is  designed,  intended,  or  used  to 
advertise  or  inform,  any  part  of  the  advertising  or  information 
contents  of  which  are  visible  from  any  place  on  the  main  traveled  way 
of  the  interstate  or  primary  highway  systems. 

(15)  “Parkland”  means  any  publicly  owned  land  which  is  desig¬ 
nated  or  used  as  a  public  park,  recreation  area,  wildlife  or  waterfowl 
refuge,  or  historic  site. 

(16)  “Primary  system”  or  “primary  highway”  means  the  federal-aid 
primary  system  in  existence  on  June  1,  1991,  and  any  highway  which 
is  not  on  such  system,  but  which  is  on  the  National  Highway  System, 
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as  officially  designated  or  as  may  hereafter  be  so  designated  by  the 
department  and  approved  by  the  United  States  Secretary  of  Trans¬ 
portation  pursuant  to  the  provisions  of  Title  23,  Section  103,  United 
States  Code. 

(17)  “Private”  shall  not  mean,  through  the  effect  of  this  part, 
publicly  owned  property  leased  to  others. 

(18)  “Public  service  signs”  means  signs  located  on  school  bus  stop 
shelters,  which  signs  identify  the  donor,  sponsor,  or  contributor  of 
said  shelters  and  which  contain  safety  slogans  or  messages  which 
occupy  not  less  than  60  percent  of  the  sign  area. 

(19)  “Public  utility  signs”  means  warning  signs,  informational 
signs,  notices,  or  markers  which  are  customarily  erected  and  main¬ 
tained  by  publicly  or  privately  owned  public  utilities  as  essential  to 
their  operations. 

(20)  “Safety  rest  area”  or  “rest  area”  means  an  area  or  site 
established  and  maintained  within  or  adjacent  to  the  highway  right 
of  way,  by  or  under  public  supervision  or  control,  for  the  convenience 
of  the  traveling  public. 

(21)  “Scenic  area”  means  any  area  of  particular  scenic  beauty  or 
historical  significance,  as  determined  by  the  state,  federal,  or  local 
officials  having  jurisdiction  thereof,  and  includes  interests  in  land 
which  have  been  acquired  for  the  restoration,  preservation,  and 
enhancement  of  scenic  beauty. 

(22)  “Service  club  and  religious  notices”  means  signs  or  notices, 
whose  erection  is  authorized  by  law,  relating  to  religious  services  or 
to  meetings  of  nonprofit  service  clubs  or  charitable  associations, 
which  signs  do  not  exceed  eight  square  feet  in  area. 

(23)  “Specific  interest  of  the  traveling  public”  means  information 
regarding  places  offering  lodging,  food,  motor  vehicle  fuels  and 
lubricants,  motor  vehicle  service  and  repair  facilities,  or  any  other 
service  or  product  available  to  the  general  public,  including,  but  not 
limited  to,  publicly  or  privately  owned  natural  phenomena;  historic, 
cultural,  scientific,  educational,  or  religious  sites;  and  areas  of 
natural  scenic  beauty  or  areas  naturally  suited  for  outdoor  recre¬ 
ation. 

(24)  “Traveled  way”  means  the  portion  of  a  roadway  used  for  the 
movement  of  vehicles,  exclusive  of  shoulders. 

(25)  “Unzoned  commercial  or  industrial  areas”  means  those  areas 
which  are  not  zoned  by  state  law  or  local  ordinance  and  on  which 
there  is  located  one  or  more  permanent  structures  devoted  to  an 
industrial  or  commercial  activity  or  on  which  an  industrial  or 
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commercial  activity  is  actually  conducted,  whether  or  not  a  perma¬ 
nent  structure  is  located  thereon,  and  the  area  along  the  highway 
extending  outward  600  feet  from  and  beyond  the  edge  of  the  activity 
in  each  direction  and  a  corresponding  zone  directly  across  a  primary 
highway  which  is  not  also  a  limited-access  highway,  when  the  same  is 
not  a  public  park,  public  playground,  public  recreational  area,  public 
forest,  parkland,  scenic  area,  cemetery,  primarily  residential,  or 
locally  zoned.  All  measurements  shall  be  from  the  outer  edges  of  the 
regularly  used  buildings,  parking  lots,  or  storage,  processing,  or 
landscaped  areas  of  the  commercial  or  industrial  activity  and  not 
from  the  property  lines  of  the  activity  and  shall  be  along  or  parallel 
to  the  edge  of  the  pavement  of  the  highway. 

(26)  “Urban  area”  means  an  area  included  within  the  boundaries 
of  an  incorporated  municipality  having  a  population  of  5,000  or  more 
as  determined  by  the  latest  available  federal  census  and  any  area 
adjacent  to  such  municipality,  provided  that  such  adjacent  area  is 
included  within  boundaries  presently  designated  and  fixed  by  the 
outdoor  advertising  urban  area  boundary  maps  and  written  records 
attached  thereto  on  file  in  the  office  of  the  treasurer  of  the  Depart¬ 
ment  of  Transportation. 

(27)  “Visible”  means  capable  of  being  seen  (whether  or  not  legible) 
without  visual  aid  by  a  person  of  normal  visual  acuity. 

(28)  “Would  work  a  substantial  economic  hardship”  means  having 
the  potential  to  cause  a  substantial  negative  economic  effect  in  a 
defined  area  or  areas,  as  may  be  demonstrated  by  a  projected 
reduction  in  gross  business  sales,  state  and  local  sales  taxes,  and 
employment  opportunities  within  the  defined  area  or  areas. 

(29)  “Zoned  commercial  or  industrial  areas”  means  those  areas 
which  are  zoned  for  industrial  or  commercial  activities  pursuant  to 
state  or  local  zoning  laws  or  ordinances  as  part  of  a  comprehensive 
zoning  plan.  Strip  zoning  shall  not  be  considered  as  a  bona  fide 
comprehensive  zoning  plan.  Comprehensive  zoning  plans  for  the 
purposes  of  outdoor  advertising  only  shall  be  approved  by  the  board 
when  an  application  for  a  permit  has  been  made.  (Ga.  L.  1967,  p.  423, 
§  2;  Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  2;  Code  1933,  §  95A-914,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §§  22,  23;  Ga.  L. 
1977,  p.  263,  §  1;  Ga.  L.  1979,  p.  1086,  §  2;  Ga.  L.  1980,  p.  1017,  §§  2, 
3;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1996,  p.  1052,  §§  1,  2;  Ga.  L.  2000, 
p.  136,  §  32;  Ga.  L.  2005,  p.  601,  §  4/SB  160.) 

Law  reviews.  —  For  annual  survey  of 
administrative  law,  see  38  Mercer  L.  Rev. 

17  (1986). 
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JUDICIAL  DECISIONS 


Sign  restriction  at  freeway  en¬ 
trance  ramps.  —  Freeway  has  one  “main 
traveled  way”  and  signs  may  not  be  per¬ 
mitted  within  500  feet  of  an  entrance 
ramp  even  though  such  ramp  is  on  the 
other  side  of  a  divided  four-lane  highway. 
Department  of  Transp.  v.  Spells  Sign  Co., 
141  Ga.  App.  350,  233  S.E.2d  435  (1977). 

Rest  areas.  —  Recreational  Property 
Act  (RPA),  O.C.G.A.  §  51-3-20  et  seq., 
applies  to  rest  areas  maintained  by  the 
Georgia  Department  of  Transportation 
(DOT),  and  the  DOT  was  entitled  to  sum¬ 
mary  judgment  as  a  matter  of  law  with 
regard  to  a  visitor’s  premises  liability  and 
negligence  suit  against  the  DOT  resulting 
from  the  visitor’s  trip  and  fall  while  at¬ 
tempting  to  place  garbage  in  a  trash  can 
at  a  rest  area  because  the  DOT  was  im¬ 
mune  from  liability  as  a  result  of  the 
application  of  the  RPA  and  the  visitor 
failed  to  show  that  the  DOT  was  wilful  or 
wanton  in  DOT’s  placement  of  DOT’s 
trash  can  or  that  DOT  charged  money  for 
the  use  of  DOT  rest  areas.  Ga.  DOT  v. 
Thompson,  270  Ga.  App.  265,  606  S.E.2d 
323  (2004). 

Welcome  center  where  a  traveler  was 
injured  was  recreational  and  was  a  rest 
area,  and  thus  the  department  which 
owned  the  welcome  center  was  immune 
from  liability.  Matheson  v.  Ga.  DOT,  280 
Ga.  App.  192,  633  S.E.2d  569  (2006). 


Strip  zoning.  —  Denial  of  the  request 
of  landowners  and  a  sign  company  for 
permits  to  erect  outdoor  advertising  did 
not  violate  statutory  authority,  under 
O.C.G.A.  §§  32-6-71(29)  and  32-6-72(4), 
which  allowed  such  advertising  on  com¬ 
mercially  zoned  property  but  provided 
that  strip  zoned  property  was  not  properly 
considered  commercially  zoned,  or  Ga. 
Comp.  R.  &  Regs.  672-6-. 01(q)  (1988),  de¬ 
fining  strip  zoning,  because:  (1)  the  land 
on  which  the  advertising  would  be  erected 
was  small  in  comparison  to  the  owners’ 
total  property;  (2)  was  rezoned  to  commer¬ 
cial  use,  a  use  less  restrictive  than  sur¬ 
rounding  property;  (3)  rezoning  did  not 
regard  the  neighborhood’s  character,  as 
there  was  no  commercial  activity  in  the 
immediate  vicinity;  and  (4)  rezoning  a 
small  parcel  to  a  less  restrictive  use  out  of 
character  with  surrounding  land  benefit- 
ted  only  the  parcel’s  owners.  Walker  v. 
DOT,  279  Ga.  App.  287,  630  S.E.2d  878 
(2006). 

Cited  in  Department  of  Transp.  v.  Sapp 
Outdoor  Adv.  Co.,  171  Ga.  App.  228,  319 
S.E.2d  87  (1984);  Ledford  v.  Department 
of  Transp.,  253  Ga.  717,  324  S.E.2d  470 
(1985);  Moreton  Rolleston,  Jr.  Living 
Trust  v.  DOT,  242  Ga.  App.  835,  531 
S.E.2d  719  (2000). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Issuance  of  permits  for  outdoor  ad¬ 
vertising  devices.  —  Outdoor  advertis¬ 
ing  devices  located  in  areas  zoned  by  local 
governments  and  subject  to  regulation  by 
the  department  can  be  lawfully  erected 
and  maintained  only  in  areas  zoned,  with¬ 
out  further  action  of  the  local  governing 
body,  for  commercial  or  industrial  activi¬ 
ties.  1975  Op.  Att’y  Gen.  No.  75-24. 


Renewal  of  permits.  —  If  there  are 
activities  permitted  in  the  district  which 
are  commonly  and  generally  recognized  as 
commercial,  then  the  permits  for  outdoor 
advertising  devices  may  be  renewed  pro¬ 
vided  the  criteria  for  renewal  established 
elsewhere  are  met.  1975  Op.  Att’y  Gen. 
No.  75-24. 


RESEARCH  REFERENCES 


ALR.  —  Building  regulations  as  appli-  Validity  and  construction  of  zoning  reg- 
cable  to  billboards  and  similar  structures,  ulations  relating  to  illuminated  signs,  30 
60  ALR  1158.  ALR5th  549. 
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32-6-72.  Designation  of  outdoor  advertising  which  may  be 
erected  or  maintained  within  660  feet  of  nearest  edge  of 
right  of  way. 


No  outdoor  advertising  shall  be  erected  or  maintained  within  660  feet 
of  the  nearest  edge  of  the  right  of  way  and  visible  from  the  main 
traveled  way  of  the  interstate  or  primary  highways  in  this  state,  except 
the  following: 

(1)  Directional  and  other  official  signs  and  notices; 

(2)  Signs  advertising  the  sale  or  lease  of  the  property  upon  which 
they  are  located; 

(3)  Signs  advertising  activities  conducted  or  maintained  within 
100  feet  of  the  nearest  part  of  the  activity  as  the  dimensions  of  said 
activity  are  determined  by  department  regulations,  which  regula¬ 
tions  need  not  take  into  consideration  the  property  lines  of  said 
activity; 

(4)  Signs  located  in  areas  zoned  commercial  or  industrial,  which 
signs  provide  information  in  the  specific  interest  of  the  traveling 
public; 

(5)  Signs  located  in  unzoned  commercial  or  industrial  areas,  which 
signs  provide  information  in  the  specific  interest  of  the  traveling 
public;  and 

(6)  Directional  signs,  displays,  and  devices  about  goods  and  ser¬ 
vices  in  the  specific  interest  of  the  traveling  public  located  in  a 
defined  area  or  areas  approved  by  the  United  States  Secretary  of 
Transportation.  (Ga.  L.  1967,  p.  423,  §  3;  Ga.  L.  1971,  Ex.  Sess.,  p.  5, 
§  3;  Code  1933,  §  95A-915,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga. 
L.  1979,  p.  1086,  §  3.) 

Code  Commission  notes.  —  Pursuant  deleted  between  “public”  and  “located”  in 
to  Code  Section  28-9-5,  a  comma  was  paragraph  (6). 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933, 
§  95-2003(a),  which  was  subsequently  re¬ 
pealed  but  was  succeeded  by  provisions  in 
this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

Signs  prohibited  near  interstate 
even  if  primary  roads  intervene.  — 
This  clear  legislative  proscription  cannot 
be  thwarted  by  the  mere  fact  that  other 
roads,  even  “primary  roads,”  intervene  be¬ 


tween  the  sign  and  the  interstate  high¬ 
way.  Turner  Communications  Corp.  v. 
Georgia  Dep’t  of  Transp.,  139  Ga.  App. 
436,  228  S.E.2d  399  (1976). 

State’s  police  power  to  zone  against 
future  use  without  compensation.  — 
Police  power  of  the  state  to  zone  property 
to  prevent  the  property’s  use  for  certain 
purposes  in  the  future,  as  distinguished 
from  the  taking  or  damaging  in  respect  to 
a  use  already  in  existence,  is  not  open  to 
question,  and  does  not  require  the  pay- 
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ment  of  any  compensation.  National  Adv. 
Co.  v.  State  Hwy.  Dep’t,  230  Ga.  119,  195 
S.E.2d  895  (1973). 

Strip  zoning.  —  Denial  of  the  request 
of  landowners  and  a  sign  company  for 
permits  to  erect  outdoor  advertising  did 
not  violate  statutory  authority,  under 
O.C.G.A.  §§  32-6-71(29)  and  32-6-72(4), 
which  allowed  such  advertising  on  com¬ 
mercially  zoned  property  but  provided 
that  strip  zoned  property  was  not  properly 
considered  commercially  zoned,  or  Ga. 
Comp.  R.  &  Regs.  672-6-.01(q)  (1988),  de¬ 
fining  strip  zoning,  because:  (1)  the  land 
on  which  the  advertising  would  be  erected 
was  small  in  comparison  to  the  owners’ 
total  property;  (2)  was  rezoned  to  commer¬ 


cial  use,  a  use  less  restrictive  than  sur¬ 
rounding  property;  (3)  rezoning  did  not 
regard  the  neighborhood’s  character,  as 
there  was  no  commercial  activity  in  the 
immediate  vicinity;  and  (4)  rezoning  a 
small  parcel  to  a  less  restrictive  use  out  of 
character  with  surrounding  land  benefit- 
ted  only  the  parcel’s  owners.  Walker  v. 
DOT,  279  Ga.  App.  287,  630  S.E.2d  878 
(2006). 

Cited  in  Charles  v.  Cobb  County,  231 
Ga.  696,  203  S.E.2d  503  (1974);  Depart¬ 
ment  of  Transp.  v.  El  Carlo  Motel,  Inc., 
140  Ga.  App.  779,  232  S.E.2d  126  (1976); 
State  v.  Cafe  Erotica,  Inc.,  270  Ga.  97,  507 
S.E.2d  732  (1998). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Issuance  of  permits  for  outdoor  ad¬ 
vertising  devices.  —  Outdoor  advertis¬ 
ing  devices  located  in  areas  zoned  by  local 
governments  and  subject  to  regulation  by 
the  department  can  be  lawfully  erected 


and  maintained  only  in  areas  zoned,  with¬ 
out  further  action  of  the  local  governing 
body,  for  commercial  or  industrial  activi¬ 
ties.  1975  Op.  Att’y  Gen.  No.  75-24. 


RESEARCH  REFERENCES 


ALR.  —  Building  regulations  as  appli¬ 
cable  to  billboards  and  similar  structures, 
60  ALR  1158. 

Municipality’s  power  to  permit  private 
owner  to  construct  building  or  structure 
overhanging  or  crossing  the  air  space 
above  public  street  or  sidewalk,  76  ALR2d 
896. 

Validity  and  construction  of  provision 
prohibiting  or  regulating  advertising  sign 
overhanging  street  or  sidewalk,  80  ALR3d 
687. 


Validity  and  construction  of  statute  or 
ordinance  restricting  outdoor  rate  adver¬ 
tising  by  motels,  motor  courts,  and  the 
like,  80  ALR3d  740. 

Validity  and  construction  of  state  or 
local  regulation  prohibiting  the  erection  or 
maintenance  of  advertising  structures 
within  a  specified  distance  of  street  or 
highway,  81  ALR3d  564. 


32-6-73.  Designation  of  outdoor  advertising  which  may  be 
erected  or  maintained  beyond  660  feet  of  nearest  edge 
of  right  of  way. 

No  outdoor  advertising  shall  be  erected  or  maintained  beyond  660 
feet  of  the  nearest  edge  of  the  right  of  way  of  the  interstate  or  primary 
highways  in  this  state  outside  of  urban  areas  so  as  to  be  visible  and 
intended  to  be  read  from  the  main  traveled  way,  except  the  following: 

(1)  Directional  and  other  official  signs  and  notices; 

(2)  Signs  advertising  the  sale  or  lease  of  the  property  upon  which 
they  are  located; 
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(3)  Signs  advertising  activities  conducted  or  maintained  within 
100  feet  from  the  nearest  part  of  the  activity  as  the  dimensions  of  said 
activity  are  determined  by  department  regulations,  which  regula¬ 
tions  need  not  take  into  consideration  the  property  lines  of  said 
activity;  and 

(4)  Directional  signs,  displays,  and  devices  about  goods  and  ser¬ 
vices  in  the  specific  interest  of  the  traveling  public  located  in  a 
defined  area  or  areas  approved  by  the  United  States  Secretary  of 
Transportation.  (Code  1933,  §  95A-915.1,  enacted  by  Ga.  L.  1977,  p. 
263,  §  2;  Ga.  L.  1979,  p.  1086,  §  4.) 

Code  Commission  notes.  —  Pursuant  deleted  between  “public”  and  “located”  in 
to  Code  Section  28-9-5,  a  comma  was  paragraph  (4). 

RESEARCH  REFERENCES 


ALR.  —  Building  regulations  as  appli¬ 
cable  to  billboards  and  similar  structures, 
60  ALR  1158. 

Municipality’s  power  to  permit  private 
owner  to  construct  building  or  structure 
overhanging  or  crossing  the  air  space 
above  public  street  or  sidewalk,  76  ALR2d 
896. 


Validity  and  construction  of  state  or 
local  regulation  prohibiting  the  erection  or 
maintenance  of  advertising  structures 
within  a  specified  distance  of  street  or 
highway,  81  ALR3d  564. 


32-6-74.  Applications  for  permits  generally;  fees;  renewals; 
transfer  of  permits. 

(a)  Applications  for  permits  authorized  by  subsections  (a)  through  (d) 
of  Code  Section  32-6-79  shall  be  made  to  the  department  upon  forms 
prescribed  by  the  department.  The  applications  shall  contain  the 
signature  of  the  applicant  and  such  other  information  as  may  be 
required  by  the  department  and  shall  be  verified  under  oath  by  the 
person,  firm,  or  corporation  making  the  application.  Permits  and 
renewals  thereof  shall  be  issued  for  and  shall  be  valid  only  if  the  sign  is 
erected  and  maintained  in  accordance  with  this  part  during  the  12 
month  period  next  following  the  date  of  issuance.  As  to  permits  for  the 
initial  erection  of  an  outdoor  advertising  sign,  one  12  month  extension 
may  be  granted  so  long  as  a  written  request  is  submitted  to  the 
department  at  least  30  days  prior  to  expiration  along  with  a  fee  of 
$35.00.  Any  denial  of  an  extension  request  shall  be  sent  to  the  applicant 
before  the  expiration  date  and  shall  state  the  basis  for  denial.  Multiple 
extensions  shall  not  be  granted  as  to  the  same  permit,  and  the  applicant 
shall  not  be  allowed  to  reapply  for  the  same  site  until  the  extension  has 
expired;  however,  modifications  to  the  application  which  do  not  extend 
the  term  of  the  permit  shall  be  allowed.  There  shall  be  an  initial  outdoor 
advertising  permit  fee  and  an  annual  renewal  fee.  On  and  after  July  1, 
2011,  the  outdoor  advertising  application  fee  shall  be  $300.00,  and  the 
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renewal  fee  for  each  sign  shall  be  $85.00.  The  department  may  adjust 
future  application  and  renewal  fees  through  the  formal  rule  making 
process  so  long  as  notice  of  any  proposed  increase  is  sent  to  the  House 
and  Senate  Transportation  Committees  at  least  30  days  prior  to  final 
adoption  by  the  department.  Such  fees  shall  be  limited  to  amounts 
sufficient  to  offset  the  administrative  costs  to  the  department.  An 
annual  report  on  the  expenditures  and  revenues  of  the  department 
related  to  the  outdoor  advertising  program  shall  be  sent  to  the  House 
and  Senate  Transportation  Committees  no  later  than  October  31  of 
each  year.  Upon  receipt  of  a  properly  executed  application  and  the 
appropriate  fee  for  the  erection  or  maintenance  of  a  sign  which  may  be 
lawfully  erected  or  maintained  pursuant  to  this  part,  the  department 
shall,  within  60  days,  issue  a  permit  authorizing  the  erection  or 
maintenance,  or  both,  of  the  sign  for  which  application  was  made  except 
when  a  person,  firm,  or  corporation  is  maintaining  or  allowing  the 
maintenance  of  an  illegal  sign  as  provided  for  in  subsection  (f )  of  Code 
Section  32-6-79.  All  outdoor  advertising  permits  and  renewals  shall 
expire  on  the  first  day  of  April  in  the  year  following  issuance.  Renewal 
of  such  permits  shall  be  made  to  the  department  between  January  1 
and  April  1  of  each  calendar  year.  Notice  of  such  renewal  period  shall  be 
mailed  to  each  outdoor  advertising  permit  holder  along  with  an 
itemized  list  of  all  permits  maintained  by  such  person  or  entity  in  the 
month  of  December.  In  response,  each  permit  holder  should  clearly 
indicate  any  permits  not  being  renewed  and  return  a  copy  to  the 
department  along  with  payment  for  all  permits  being  renewed.  If  a 
permit  holder  believes  the  itemized  list  is  incomplete  or  inaccurate, 
such  permit  holder  shall  clearly  note  such  discrepancies  on  the  list  and 
return  a  copy  to  the  department  with  supporting  documentation.  The 
permit  holder  shall  submit  the  renewal  and  any  suggested  corrections 
within  60  days  of  the  date  of  the  department  notice  or  by  April  1, 
whichever  occurs  last.  If  the  department  fails  to  receive  the  renewal 
before  the  expiration  date,  the  department  shall  notify  the  permit 
holder  by  certified  mail  that  the  renewal  is  overdue  and  shall  give  the 
permit  holder  45  days  from  the  date  of  the  postmark  on  such  notice  to 
send  the  department  the  renewal.  If  the  applicant  does  not  send  the 
permit  renewal  and  fee  within  45  days  after  the  postmark  date  on  such 
notice,  the  permit  shall  expire  and  the  sign  shall  then  become  an  illegal 
sign.  Signs  shall  become  illegal  by  operation  of  law  after  the  expiration 
of  the  permit  followed  by  notice  to  the  permit  holder  and  a  failure  to 
submit  for  the  renewal  within  45  days.  Any  illegal  sign  may  be  removed 
without  any  administrative  proceeding  before  the  department.  Vegeta¬ 
tion  permits  or  renewals  issued  pursuant  to  Code  Section  32-6-75.3 
shall  expire  on  the  first  day  of  September  in  the  year  following  issuance. 
If  a  vegetation  permit  renewal  application  and  fee  is  not  timely 
submitted  and  such  deficiency  is  ‘  not  cured  within  45  days  of  the 
postmark  date  of  notice  via  certified  mail  from  the  department,  the 
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vegetation  permit  shall  be  canceled,  but  the  sign  shall  not  be  deemed 
illegal.  No  permit  shall  be  renewed  if  the  renewal  thereof  has  not  been 
made  in  accordance  with  this  Code  section. 

(b)  Permits  shall  be  transferable.  An  application  to  have  the  permit 
specified  in  subsection  (a)  of  this  Code  section  transferred  shall  be  made 
within  30  days  of  the  change  in  ownership  of  the  sign;  shall  be  made  to 
the  department  upon  forms  prescribed  by  the  department;  shall  contain 
the  signature  of  the  applicant  and  such  other  information  as  may  be 
required  by  the  department;  and  shall  be  verified  under  oath  by  the 
person,  firm,  or  corporation  making  application  for  transfer.  Failure  to 
comply  in  a  timely  and  proper  manner  with  this  subsection  shall  be 
grounds  for  revocation  of  the  permit.  (Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  10; 
Code  1933,  §  95A-922,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974, 


p.  1422,  §  32;  Ga.  L.  1976,  p.  1508, 
L.  2011,  p.  601,  §  1/HB  179.) 

The  2011  amendment,  effective  July 
1,  2011,  substituted  the  present  provi¬ 
sions  of  subsection  (a)  for  the  former  pro¬ 
visions,  which  read:  “Applications  for  per¬ 
mits  and  the  renewal  thereof  authorized 
by  subsections  (a)  through  (d)  of  Code 
Section  32-6-79  shall  be  made  to  the  de¬ 
partment  upon  forms  prescribed  by  the 
department.  The  applications  shall  con¬ 
tain  the  signature  of  the  applicant  and 
such  other  information  as  may  be  re¬ 
quired  by  the  department  and  shall  be 
verified  under  oath  by  the  person,  firm,  or 
corporation  making  the  application.  Per¬ 
mits  and  renewals  thereof  shall  be  issued 
for  and  shall  be  valid  only  if  the  sign  is 
erected  and  maintained  in  accordance 
with  this  part  during  the  12  month  period 
next  following  the  date  of  issuance.  The 
fee  for  the  initial  issuance  of  a  permit 
shall  be  $50.00.  The  fee  for  the  renewal  of 
a  permit  shall  be  $25.00.  The  money  re¬ 
ceived  from  permit  fees  shall  be  used  to 
help  defray  the  expenses  of  administering 
this  part,  Code  Section  48-2-17  to  the 
contrary  notwithstanding.  Upon  receipt  of 
a  properly  executed  application  and  the 
appropriate  fee  for  the  erection  or  mainte¬ 
nance  of  a  sign  which  may  be  lawfully 
erected  or  maintained  pursuant  to  this 
part,  the  department  shall,  within  60 
days,  issue  a  permit  or  renewal  authoriz¬ 
ing  the  erection  or  maintenance,  or  both, 
of  the  sign  for  which  application  was  made 
except  when  a  person,  firm,  or  corporation 
is  maintaining  or  allowing  the  mainte- 


§  1;  Ga.  L.  1980,  p.  1017,  §  6;  Ga. 


nance  of  an  illegal  sign  as  provided  for  in 
subsection  (f)  of  Code  Section  32-6-79. 
Application  for  the  renewal  of  a  permit 
shall  be  made  to  the  department  not  more 
than  90  nor  less  than  60  days  before  the 
expiration  date  of  the  permit  for  which 
renewal  is  sought.  If  the  department  fails 
to  receive  the  renewal  application  before 
the  expiration  date  of  the  permit,  the 
department  will  notify  the  applicant  that 
the  renewal  application  is  overdue  when 
the  applicant’s  address  is  known  or  rea¬ 
sonably  available  to  the  department  and 
shall  give  the  applicant  30  days  after  the 
expiration  date  to  send  the  department 
the  renewal  application.  If  the  applicant 
does  not  send  the  properly  executed  appli¬ 
cation  and  the  appropriate  fee  within  the 
specified  30  day  period,  the  sign  shall  then 
become  an  illegal  sign.  No  permit  shall  be 
renewed  if  the  application  for  the  renewal 
thereof  has  not  been  made  in  accordance 
with  this  Code  section.” 

Editor’s  notes.  —  Ga.  L.  2011,  p.  601, 
§  4/HB  179,  not  codified  by  the  General 
Assembly,  provides:  “The  Department  of 
Transportation  shall  have  120  days  from 
the  effective  date  to  promulgate  any  forms 
or  policies  necessary  to  implement  this 
Act.  Those  applications  submitted  before 
any  necessary  forms  and  policies  are  in 
place  shall  be  processed  in  accordance 
with  the  regulations  in  place  prior  to  the 
effective  date.  Those  holding  vegetation 
maintenance  permits  or  renewals  issued 
at  any  time  prior  to  the  promulgation  of 
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the  necessary  forms  and  policies  shall, 
upon  written  request  to  the  department, 
be  able  to  trim  or  remove  vegetation  in 
accordance  with  the  terms  of  this  Act.” 
This  Act  became  effective  July  1,  2011. 

Law  reviews.  —  For  article  on  the 


2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  91  (2011).  For  article, 
“Highways,  Bridges,  and  Ferries:  Regula¬ 
tion  of  Maintenance  and  Use  of  Public 
Roads  Generally,”  see  28  Ga.  St.  U.L.  Rev. 
91  (2011). 


JUDICIAL  DECISIONS 


Denial  of  sign  permits.  —  Although 
ground  had  not  been  broken  on  a  proposed 
interchange  as  of  the  date  an  applicant 
submitted  applications  for  permits  for 
outdoor  advertising  signs,  the  Georgia  De¬ 
partment  of  Transportation’s  denial  of  the 
applications  comported  with  O.C.G.A. 
§§  32-1-2,  32-6-74(a),  and  32-6-75(a)(18) 


because  the  interchange  project  had  pro¬ 
gressed  to  a  point  such  that  it  constituted 
an  interchange  for  purposes  of 
§  32-6-75(a)(18)  and  the  proposed  sign 
locations  were  within  the  500-foot  blocked 
out  zone  established  by  §  32-6-75(a)(18). 
Eagle  West,  LLC  v.  Ga.  DOT,  312  Ga.  App. 
882,  720  S.E.2d  317  (2011). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Issuance  of  permits  for  outdoor  ad¬ 
vertising  devices.  —  Outdoor  advertis¬ 
ing  devices  located  in  areas  zoned  by  local 
governments  and  subject  to  regulation  by 
the  department  can  be  lawfully  erected 
and  maintained  only  in  areas  zoned,  with¬ 
out  further  action  of  the  local  governing 
body,  for  commercial  or  industrial  activi¬ 
ties.  1975  Op.  Att’y  Gen.  No.  75-24. 

When  issuing  permits  for  outdoor  ad¬ 
vertising  devices,  the  Department  of 
Transportation  must  be  guided  by  Ga.  L. 


1973,  p.  947,  §  1  et  seq.,  notwithstanding 
the  local  zoning  ordinances.  1975  Op.  Att’y 
Gen.  No.  75-24. 

Department  of  Transportation  may  is¬ 
sue  permits  for  outdoor  advertising  de¬ 
vices,  and  renew  such  permits,  within 
“Forest- Agricultural”  Districts  of  Glynn 
County  if  the  department  commonly  and 
generally  recognizes  the  activities  permit¬ 
ted  therein  as  commercial  or  industrial. 
1975  Op.  Att’y  Gen.  No.  75-24. 


32-6-75.  Restrictions  on  outdoor  advertising  authorized  by 
Code  Sections  32-6-72  and  32-6-73;  multiple  message 
signs  on  interstate  system,  primary  highways,  and 
other  highways. 


(a)  No  sign  authorized  by  paragraphs  (4)  through  (6)  of  Code  Section 
32-6-72  and  paragraph  (4)  of  Code  Section  32-6-73  shall  be  erected  or 
maintained  which: 

(1)  Advertises  an  activity  that  is  illegal  under  Georgia  or  federal 
laws  or  regulations  in  effect  at  the  location  of  such  sign  or  at  the 
location  of  such  activity; 

(2)  Is  obsolete; 

(3)  Is  not  structurally  safe,  clean,  and  in  good  repair; 

(4)  Is  not  securely  affixed  to  a  substantial  structure  which  is 
permanently  attached  to  the  ground; 
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(5)  Is  attached  to,  drawn,  or  painted  upon  trees,  rocks,  or  other 
natural  features; 

(6)  Moves  or  has  any  moving  or  animated  parts,  except  as  ex¬ 
pressly  allowed  under  subsection  (c)  of  this  Code  section; 

(7)  Emits  or  utilizes  in  any  manner  any  sound  capable  of  being 
detected  on  the  main  traveled  way  by  a  person  with  normal  hearing; 

(8)  If  illuminated,  contains,  includes,  or  is  illuminated  by  any 
flashing,  intermittent,  or  moving  light  or  lights  except  those  giving 
public  service  information  such  as  time,  date,  temperature,  weather, 
or  other  similar  information  except  as  expressly  permitted  under 
subsection  (c)  of  this  Code  section.  The  illumination  of  mechanical 
multiple  message  signs  is  not  illumination  by  flashing,  intermittent, 
or  moving  light  or  lights,  except  that  no  multiple  message  sign  may 
include  any  illumination  which  is  flashing,  intermittent,  or  moving 
when  the  sign  is  in  a  fixed  position; 

(9)  If  illuminated,  is  not  effectively  shielded  so  as  to  prevent  beams 
or  rays  of  light  from  being  directed  at  any  portion  of  the  traveled  way, 
which  beams  or  rays  are  of  such  intensity  or  brilliance  as  to  cause 
glare  or  to  impair  the  vision  of  the  driver  of  any  motor  vehicle  or 
which  otherwise  interfere  with  the  operation  of  a  motor  vehicle; 

(10)  If  illuminated,  is  illuminated  so  that  it  obscures  or  interferes 
with  the  effectiveness  of  an  official  traffic  sign,  device,  or  signal; 

(11)  Contains  an  area,  to  be  measured  by  the  smallest  square, 
rectangle,  triangle,  circle,  or  combination  thereof,  which  encompasses 
the  entire  sign,  in  excess  of  1,200  square  feet  or  exceeding  30  feet  in 
height  or  60  feet  in  length,  inclusive  of  any  border  and  trim  but 
excluding  the  base,  apron,  supports,  and  other  structural  members; 
provided,  however,  that,  in  counties  having  a  population  greater  than 
500,000  according  to  the  United  States  decennial  census  for  1970  or 
any  such  future  census,  the  maximum  size  of  1,200  square  feet,  the 
maximum  height  of  30  feet,  and  the  maximum  length  of  60  feet  may 
be  exceeded,  but  in  no  event  shall  any  such  sign  exceed  3,000  square 
feet;  provided,  further,  that  no  such  oversize  signs  shall  be  erected 
after  July  1,  1973; 

(12)  Contains  more  than  two  faces  visible  from  the  same  direction 
on  the  main  traveled  way;  provided,  however,  that  after  July  1,  2006, 
no  sign  shall  be  erected  that  contains  more  than  one  face  vertically 
stacked  visible  from  the  same  direction  on  the  main  traveled  way. 
Double-faced,  back-to-back,  and  V-type  constructed  signs  shall,  for 
the  purpose  of  determining  compliance  with  size  and  spacing  limita¬ 
tions,  be  considered  as  one  sign; 
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(13)  Is  in  an  area  not  zoned  for  commercial  or  industrial  activity 
and  within  300  feet  of  a  residence  without  the  written  consent  of  the 
owner; 

(14)  Is  within  500  feet  in  any  direction  of  a  public  park,  public 
playground,  public  recreation  area,  public  forest,  scenic  area,  or 
cemetery;  provided,  however,  that  such  sign  may  be  located  within 
500  feet  of  a  public  park,  public  playground,  public  recreation  area, 
public  forest,  scenic  area,  or  cemetery  when  the  sign  is  separated  by 
buildings  or  other  obstructions  so  that  the  sign  located  within  the  500 
foot  zone  is  not  visible  from  the  public  park,  public  playground,  public 
recreation  area,  public  forest,  scenic  area,  or  cemetery; 

(15)  Is  located  so  as  to  obscure  or  otherwise  interfere  with  the 
effectiveness  of  an  official  traffic  sign,  signal,  or  device; 

(16)  Is  located  so  as  to  obscure  or  otherwise  interfere  with  a  motor 
vehicle  operator’s  view  of  approaching,  merging,  or  intersecting 
traffic; 

(17)  Is  located  adjacent  to  an  interstate  highway  and  which  is 
within  500  feet  of  another  sign  on  the  same  side  of  the  highway; 
provided,  however,  that  such  sign  may  be  located  within  500  feet  of 
another  sign  when  the  signs  are  separated  by  buildings  or  other 
obstructions  so  that  only  one  sign  face  located  within  the  500  foot 
zone  is  visible  from  the  interstate  highway  at  any  time; 

(18)  Is  located  outside  of  the  corporate  limits  of  a  municipality  and 
adjacent  to  an  interstate  highway  within  500  feet  of  an  interchange, 
intersection  at  grade,  or  safety  rest  area.  The  foregoing  500  foot  zone 
shall  be  measured  along  the  interstate  highway  from  the  point  at 
which  the  pavement  commences  or  ceases  to  widen  at  exits  from  or 
entrances  to  the  main  traveled  way.  In  circumstances  where  both  the 
exit  and  entrance  ramps  on  one  side  of  an  interchange  constitute 
continuous  lanes  of  travel  to  the  exit  and  entrance  ramps  of  the 
adjacent  interchange,  this  side  of  the  interchange  shall  be  treated  as 
if  no  ramps  exist  and  the  foregoing  500  foot  zone  on  this  side  of  the 
interchange  shall  be  measured  from  the  survey  centerline  of  the  main 
traveled  way  and  crossroad  forming  the  interchange  or  intersecting 
road.  In  all  circumstances  where  this  definition  conflicts  with  any 
agreement  with  the  United  States  secretary  of  transportation  pursu¬ 
ant  to  Code  Section  32-6-87,  said  agreement  shall  be  deemed  to 
control  for  purposes  of  this  Code  section; 

(19)  Is  located  outside  of  the  corporate  limits  of  a  municipality  and 
adjacent  to  a  highway  on  the  primary  system  and  which  is  within  300 
feet  of  another  sign  on  the  same  side  of  the  highway;  provided, 
however,  that  such  sign  may  be  located  within  300  feet  of  another 
sign  when  the  signs  are  separated  by  buildings  or  other  obstructions 
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so  that  only  one  sign  face  located  within  the  300  foot  zone  is  visible 
from  the  primary  system  highway  at  any  one  time; 

(20)  Is  located  within  the  corporate  limits  of  a  municipality  and 
adjacent  to  a  highway  on  the  primary  system  and  which  is  within  100 
feet  of  another  sign  on  the  same  side  of  the  highway;  provided, 
however,  that  such  sign  may  be  located  within  100  feet  of  another 
sign  when  the  signs  are  separated  by  buildings  or  other  obstructions 
so  that  only  one  sign  face  located  within  the  100  foot  zone  is  visible 
from  the  primary  system  highway  at  any  one  time;  or 

(21)  Depicts  any  material  which  is  obscene  as  such  term  is  defined 
in  Code  Section  16-12-80. 

(b)  Reserved. 

(c) (1)  Multiple  message  signs  shall  be  permitted  on  the  interstate 
system,  primary  highways,  and  other  highways  under  the  following 
conditions: 

(A)  Each  multiple  message  sign  shall  remain  fixed  for  at  least 
ten  seconds; 

(B)  When  a  message  is  changed  mechanically,  it  shall  be  accom¬ 
plished  in  three  seconds  or  less; 

(C)  No  such  multiple  message  sign  shall  be  placed  within  5,000 
feet  of  another  mechanical  multiple  message  sign  on  the  same  side 
of  the  highway; 

(D)  Any  such  sign  shall  contain  a  default  design  that  will  freeze 
the  sign  in  one  position  if  a  malfunction  occurs; 

(E)  Any  maximum  size  limitations  shall  apply  independently  to 
each  side  of  a  multiple  message  sign;  and 

(F)  Nonmechanical  electronic  multiple  message  signs  that  are 
otherwise  in  compliance  with  this  subsection  and  are  illuminated 
entirely  by  the  use  of  light  emitting  diodes,  back  lighting,  or  any 
other  light  source  shall  be  permitted  under  the  following  circum¬ 
stances: 

(i)  Each  transitional  change  occurs  within  two  seconds; 

(ii)  If  the  department  finds  an  electronic  sign  or  any  display  or 
effect  thereon  to  cause  glare  or  to  impair  the  vision  of  the  driver 
of  any  motor  vehicle  or  to  otherwise  interfere  with  the  safe 
operation  of  a  motor  vehicle,  then,  upon  the  department’s  re¬ 
quest,  the  owner  of  the  sign  shall  promptly  and  within  not  more 
than  48  hours  reduce  the  intensity  of  the  sign  to  a  level 
acceptable  to  the  department;  and 
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(iii)  The  owner  of  any  existing  or  nonconforming  electronic 
sign  shall  have  until  October  31,  2006,  to  bring  the  electronic 
sign  in  compliance  with  this  subparagraph  and  to  request  a 
permit  from  the  department. 

(2)  If  a  multiple  message  sign  on  a  primary  highway  or  other 
highway  is  in  violation  of  any  of  the  above  conditions,  its  permit  shall 
be  revoked  and  the  sign  shall  be  removed.  During  the  appeal  of  any 
violations  of  paragraph  (1)  of  this  subsection,  the  sign  shall  remain 
fixed  until  the  matter  is  resolved.  The  commissioner  may  allow  the 
continued  operation  of  a  multiple  message  sign  during  part  or  all  of 
the  appeals  process. 

(3)  After  April  15,  1996,  all  persons,  firms,  or  corporations  who 
have  signs  that  were  illegal  signs  under  previous  law,  but  which  are 
legal  signs  under  the  provisions  of  this  subsection,  shall  have  a 
one-year  period  during  which  time  they  shall  be  required  to  file  an 
application  for  a  permit  issued  by  the  department.  Applications  for 
such  permits  shall  be  made  upon  forms  prescribed  and  provided  by 
the  department  and  shall  contain  the  signature  of  the  applicant  and 
such  other  information  as  may  be  required  by  the  department  rules 
and  regulations.  The  department  shall  have  a  period  of  60  days  from 
the  date  such  an  application  is  received  to  process  it.  If,  at  the  end  of 
this  60  day  period,  the  department  has  failed  to  approve  or  deny  an 
application  in  proper  form,  it  shall  be  conclusively  presumed  for  all 
purposes  that  the  sign  can  be  permitted  and  the  department  must 
issue  the  permit  within  a  reasonable  time.  Should  the  department 
deny  the  application,  the  applicant  may  seek  relief  in  accordance  with 
Chapter  13  of  Title  50,  the  “Georgia  Administrative  Procedure  Act.” 
In  cases  where  the  applicant  fails  to  exhaust  the  procedures  pre¬ 
scribed  by  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act,”  the  department’s  denial  of  the  permit  request  will  be 
final  and  the  sign  shall  then  become  an  illegal  sign  as  defined  by 
paragraph  (6)  of  Code  Section  32-6-71  and  shall  be  subject  to  removal 
under  the  terms  of  this  part.  If  the  owner  of  the  sign  fails  to  apply 
properly  for  a  permit  and  it  is  conclusively  presumed  that  the  sign 
has  been  abandoned,  the  sign  shall  remain  an  illegal  sign  as  defined 
by  paragraph  (6)  of  Code  Section  32-6-71  and  the  sign  shall  be  subject 
to  removal  under  the  terms  of  this  part.  (Ga.  L.  1967,  p.  423,  §§  3,  4, 
6;  Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  4;  Code  1933,  §  95A-916,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §§  25,  26,  27,  28,  30; 
Ga.  L.  1980,  p.  1017,  §  4;  Ga.  L.  1996,  p.  6,  §  32;  Ga.  L.  1996,  p.  831, 
§  1;  Ga.  L.  1996,  p.  1052,  §  3;  Ga.  L.  1998,  p.  1132,  §  1;  Ga.  L.  2006, 
p.  691,  §§  3-6/HB  1097.) 

Cross  references.  —  False  advertis-  Code  Commission  notes.  —  Pursuant 
ing,  §  10-1-420  et  seq.  to  Code  Section  28-9-5,  in  1991,  a  comma 
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was  inserted  following  “flashing”  in  para¬ 
graph  (a)(8). 

Pursuant  to  Code  Section  28-9-5,  in 
1996,  subsection  (b),  which  was  added  by 
Ga.  L.  1996,  p.  1052,  §  3,  was  redesig¬ 
nated  as  subsection  (c)  in  view  of  the  fact 
that  Ga.  L.  1996,  p.  831  also  enacted  a 
subsection  (b).  As  a  result,  the  reference  in 
paragraph  (a)(6)  to  “subsection  (b)”  was 
changed  to  be  a  reference  to  “subsection 
(c)”. 

Pursuant  to  Code  Section  28-9-5,  in 
1996,  “April  15,  1996”  was  substituted  for 
“the  effective  date  of  this  subsection”  in 
the  first  sentence  of  paragraph  (c)(3). 


Pursuant  to  Code  Section  28-9-5,  in 
2006,  “until  October  31,  2006,”  was  substi¬ 
tuted  for  “180  days  from  the  effective  date 
of  this  subparagraph”  in  division 
(cXIXFXiii). 

Editor’s  notes.  —  Ga.  L.  2006,  p.  691, 
§  7/HB  1097,  not  codified  by  the  General 
Assembly,  provides  for  severability. 

Law  reviews.  —  For  annual  survey  of 
law  on  administrative  law,  see  62  Mercer 
L.  Rev.  1  (2010). 

For  review  of  1996  highways,  bridges, 
and  ferries  legislation,  see  13  Ga.  St.  U.L. 
Rev.  180  (1996). 


JUDICIAL  DECISIONS 


Constitutionality.  —  Subsection  (b)  of 
O.C.G.A.  §  32-6-75  is  an  unconstitutional 
infringement  on  free  speech  as  the  stat¬ 
ute’s  absolute  proscription  against  any 
form  of  off-site  advertising  impedes  the 
free  flow  of  information  and  far  exceeds 
the  state’s  legitimate  interest  in  prevent¬ 
ing  hazards  to  the  traveling  public.  State 
v.  Cafe  Erotica,  Inc.,  270  Ga.  97,  507 
S.E.2d  732  (1998). 

Proscription  in  subsection  (b)  of 
O.C.G.A.  §  32-6-75  of  “any  outdoor  adver¬ 
tising  of  a  commercial  establishment 
where  nudity  is  exhibited”  is  not  narrowly 
tailored  to  achieve  the  statute’s  purpose  of 
preventing  hazards  to  the  safety  of  the 
traveling  public  since  the  statute  is  not 
directed  solely  at  provocative  images,  but 
prohibits  even  a  worded  sign  advertising 
the  location  of  a  business.  State  v.  Cafe 
Erotica,  Inc.,  270  Ga.  97,  507  S.E.2d  732 
(1998). 

Purpose.  —  Purpose  of  this  section  is 
to  regulate  the  impact  of  the  signs  on  the 
driver  along  the  interstate.  Turner  Com¬ 
munications  Corp.  v.  Georgia  Dep’t  of 
Transp.,  139  Ga.  App.  436,  228  S.E.2d  399 
(1976)  (see  O.C.G.A.  §  32-6-75). 

Intent  of  the  General  Assembly  is  to 
protect  the  public  traveling  along  the 
highway  from  distractions,  aesthetic  des¬ 
ecration,  and  nuisances,  all  associated 
with  the  proliferation  of  signs  in  a  concen¬ 
trated  area  along  the  highway.  Turner 
Communications  Corp.  v.  Georgia  Dep’t  of 
Transp.,  139  Ga.  App.  436,  228  S.E.2d  399 
(1976). 


Minimization  of  distractions  by  signs  in 
the  area  of  an  interchange  is  precisely  the 
intent  and  purpose  behind  the  blocked-out 
zone  contemplated  in  paragraph  (a)(18)  of 
this  section.  Department  of  Transp.  v. 
Spells  Sign  Co.,  141  Ga.  App.  350,  233 
S.E.2d  435  (1977);  National  Adv.  Co.  v. 
Department  of  Transp.,  149  Ga.  App.  334, 
254  S.E.2d  571  (1979)  (see  O.C.G.A. 

§  32-6-75). 

Measurement  of  distances  under 
paragraph  (a) (18).  —  In  requiring  that 
all  signs  be  located  at  least  500  feet  apart, 
the  legislative  intent  would  require  that 
the  measurement  be  made  along  the  high¬ 
way.  Turner  Communications  Corp.  v. 
Georgia  Dep’t  of  Transp.,  139  Ga.  App. 
436,  228  S.E.2d  399  (1976). 

“Crow  flies”  method  of  measure¬ 
ment  is  not  intended  to  apply  to  every 
statute  omitting  the  method  of  measur¬ 
ing.  Rather,  each  statute  is  to  be  con¬ 
strued  individually  in  order  to  ascertain 
the  method  of  measurement  which  best 
fulfills  the  legislative  intent.  Turner  Com¬ 
munications  Corp.  v.  Georgia  Dep’t  of 
Transp.,  139  Ga.  App.  436,  228  S.E.2d  399 
(1976). 

Impact  on  motorist  more  important 
than  exact  interval  between  signs.  — 

Distance  requirement  in  this  section  for 
separation  of  signs  is  aimed  at  the  impact 
on  the  traveling  motorist,  not  at  the  literal 
distance  between  each  sign.  Turner  Com¬ 
munications  Corp.  v.  Georgia  Dep’t  of 
Transp.,  139  Ga.  App.  436,  228  S.E.2d  399 
(1976)  (see  O.C.G.A.  §  32-6-75). 
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Paragraph  (a)  (18)  applicable  to  “Y” 
and  “half-diamond”  interchanges.  — 

Prohibition  on  signs  within  500  feet  of 
intersecting  highways  also  applies  in 
cases  where  the  interchange  is  a  “Y”  or 
“half-diamond”  type  and  the  sign  is  to  be 
located  on  the  “no  ramp”  side  of  the  inter¬ 
change.  National  Adv.  Co.  v.  Department 
of  Transp.,  149  Ga.  App.  334,  254  S.E.2d 
571  (1979). 

Proposed  interchange  project  con¬ 
stituted  an  interchange.  —  Although 
ground  had  not  been  broken  on  a  proposed 
interchange  as  of  the  date  an  applicant 
submitted  applications  for  permits  for 
outdoor  advertising  signs,  the  Georgia  De¬ 
partment  of  Transportation’s  denial  of  the 
applications  comported  with  O.C.G.A. 
§§  32-1-2,  32-6-74(a),  and  32-6-75(a)(18) 
because  the  interchange  project  had  pro¬ 
gressed  to  a  point  such  that  it  constituted 
an  interchange  for  purposes  of 
§  32-6-75(a)(18)  and  the  proposed  sign 
locations  were  within  the  500-foot  blocked 
out  zone  established  by  §  32-6-75(a)(18). 
Eagle  West,  LLC  v.  Ga.  DOT,  312  Ga.  App. 
882,  720  S.E.2d  317  (2011). 

Superior  court  failed  to  address  ba¬ 
sis  for  conclusions  of  the  Georgia  De¬ 
partment  of  Transportation.  —  Judg¬ 
ment  reversing  a  decision  of  the  Georgia 


Department  of  Transportation  overruling 
an  administrative  law  judge’s  finding  that 
one  owner  had  a  valid  multiple  message 
permit  for  its  sign  and  that  a  second 
owner’s  application  for  a  permit  was  prop¬ 
erly  denied  was  remanded  because  the 
superior  court  ignored  the  basis  for  the 
GDOT’s  conclusion  and  reviewed  the 
ALJ’s  decision  instead,  and  the  findings 
and  conclusions  of  the  Deputy  Commis¬ 
sioner  of  the  GDOT  pertaining  to  govern¬ 
mental  restrictions  on  commercial  speech 
did  not  properly  address  and  resolve  the 
issues;  in  its  final  agency  decision,  the 
Deputy  Commissioner  essentially  side¬ 
stepped  the  issues  the  ALJ  addressed  and 
resolved  and  did  not  directly  address  the 
issue  of  whether,  applying  the  applicable 
provisions  and  regulations,  the  first  owner 
failed  to  make  the  necessary  revisions  to 
its  sign,  and  the  GDOT’s  conclusion  that 
allowing  the  first  owner  to  keep  its  permit 
would  be  unduly  restrictive  was  arbitrary 
and  capricious.  Lamar  Co.,  LLC  v. 
Whiteway  Neon-Ad,  303  Ga.  App.  495,  693 
S.E.2d  848  (2010). 

Cited  in  Moreton  Rolleston,  Jr.  Living 
Trust  v.  DOT,  242  Ga.  App.  835,  531 
S.E.2d  719  (2000);  Lamar  Co.,  L.L.C.  v. 
City  of  Marietta,  538  F.  Supp.  2d  1366 
(N.D.  Ga.  2008). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Abandonment  of  outdoor  advertis¬ 
ing  device.  —  No  outdoor  advertising 
device  in  this  state  may  be  considered 
abandoned  until  there  is  an  expression, 
either  by  judicial  determination  or  some 
affirmative  act  on  the  part  of  the  owner, 
that  the  owner  of  the  device  has  relin¬ 
quished  all  intent  of  ever  again  using  the 
device.  1974  Op.  Att’y  Gen.  No.  74-134. 

Compensation  for  prohibited  out¬ 
door  advertising  device.  —  Lawfully 
erected  outdoor  advertising  device  which 
could  not  be  permitted  on  March  28,  1974, 
or  a  device  which  cannot  now  be  permitted 
because  of  changed  conditions  beyond  the 
control  of  the  owner,  is  due  compensation. 
However,  this  rule  applies  only  in  the 
situation  wherein  there  was  a  lawfully 


erected  outdoor  advertising  device  and  a 
second  device  was  later  erected  and  per¬ 
mitted  in  such  proximity  to  the  first  that 
the  first  cannot  now  receive  a  permit  be¬ 
cause  of  the  spacing  requirements  of  this 
section.  1974  Op.  Att’y  Gen.  No.  74-134 
(see  O.C.G.A.  §  32-6-75). 

Outdoor  advertising  sign  facings. 
—  Four  outdoor  advertising  sign  facings 
can  be  permitted  at  a  given  location.  1973 
Op.  Att’y  Gen.  No.  73-124. 

Consent  required  for  erection  and 
maintenance  of  outdoor  advertising 
sign.  —  Owners  of  all  residences  within 
300  feet  of  outdoor  advertising  sign  must 
first  consent  to  the  sign’s  erection  and 
maintenance.  1973  Op.  Att’y  Gen.  No. 
73-124. 
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RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  3  Am.  Jur.  2d,  Adver¬ 
tising,  §§  23,  24. 

C.J.S.  —  66  C.J.S.,  Nuisances,  §  38. 

ALR.  —  Building  regulations  as  appli¬ 
cable  to  billboards  and  similar  structures, 
60  ALR  1158. 

Constitutional  power  to  regulate  out¬ 
door  and  street  car  advertising,  79  ALR 
551. 

Validity  and  construction  of  provision 


prohibiting  or  regulating  advertising  sign 
overhanging  street  or  sidewalk,  80  ALR3d 
687. 

Validity  and  construction  of  statute  or 
ordinance  restricting  outdoor  rate  adver¬ 
tising  by  motels,  motor  courts,  and  the 
like,  80  ALR3d  740. 

Validity  and  construction  of  state  or 
local  regulation  prohibiting  off-premises 
advertising  structures,  81  ALR3d  486. 


32-6-75.1.  Roadside  Enhancement  and  Beautification  Council; 
membership;  purpose;  compensation. 

(a)(1)  The  Governor  shall  appoint  a  Roadside  Enhancement  and 
Beautification  Council  composed  of  12  members.  The  council  shall 
include  the  chairperson  of  the  Senate  Transportation  Committee;  the 
chairperson  of  the  House  Transportation  Committee;  a  member  from 
the  Georgia  Conservancy;  a  member  from  the  Garden  Clubs  of 
Georgia,  Inc.;  a  member  of  the  faculty  of  the  School  of  Environmental 
Design  at  the  University  of  Georgia;  a  member  from  the  Sierra  Club; 
a  member  from  the  Georgia  Wildlife  Federation;  four  members  of  the 
Outdoor  Advertising  Association  of  Georgia,  Inc.;  and  the  deputy 
commissioner  of  the  Georgia  Department  of  Transportation  or  the 
designee  thereof.  The  commissioner  shall  submit  recommendations 
to  the  Governor  for  purposes  of  selecting  members  to  the  council. 

(2)(A)  Terms  of  those  members  representing  the  Georgia  Conser¬ 
vancy,  the  Garden  Clubs  of  Georgia,  and  the  School  of  Environmen¬ 
tal  Design  and  of  two  of  those  members  representing  the  Outdoor 
Advertising  Association  shall  expire  on  January  1,  2001,  and 
quadrennially  thereafter.  Such  members  may  be  appointed  to 
successive  terms. 


(B)  Terms  of  those  members  representing  the  Sierra  Club  and 
the  Georgia  Wildlife  Federation  and  of  two  of  those  members 
representing  the  Outdoor  Advertising  Association  shall  expire  on 
January  1,  2003,  and  quadrennially  thereafter.  Such  members  may 
be  appointed  to  successive  terms. 

(3)  A  landscape  architect  employed  by  the  department  and  desig¬ 
nated  by  the  commissioner  shall  serve  as  an  adviser  to  the  council. 

(b)  The  council  shall  aid  the  commissioner  in  formulating  policies 
and  discussing  problems  related  to  the  administration  of  this  article.  In 
addition,  the  council  shall: 

(1)  Review,  comment  upon,  and  make  recommendations  to  the 
commissioner  on  the  standards  and  policies  to  be  used  in  the 


1162 


32-6-75.1 


REGULATION  OF  MAINTENANCE  AND  USE 


32-6-75.1 


trimming  and  removal  of  vegetation  on  state  rights  of  way  in  front  of 
legally  erected  and  maintained  outdoor  advertising  signs; 

(2)  Make  recommendations  to  the  department  regarding  stan¬ 
dards  for  vegetation  removal  and  landscape  and  maintenance  plans 
submitted  by  permittees  including  without  limitation  the  use  of 
viewing  zones  under  Code  Section  32-6-75.3; 

(3)  Review  the  performance  of  permittees  holding  current  tree  and 
vegetation  trimming  permits  issued  under  Code  Section  32-6-75.3  for 
compliance  with  the  requirements  of  such  permits  including  without 
limitation  the  implementation  of  landscaping  plans; 

(4)  Encourage  the  contribution  of  funds  from  appropriate  sources 
to  support  roadside  enhancement  and  beautification; 

(5)  Submit  to  the  commissioner  annually  not  later  than  30  days 
after  the  date  of  its  fourth  quarter  meeting  a  written  report  of 
findings  based  upon  its  reviews  of  permittees’  performances  and 
recommendations  including  without  limitation  any  recommendations 
for  expenditures  for  roadside  enhancement  and  beautification;  and 

(6)  Perform  such  other  functions  as  may  be  specified  for  the  council 
by  the  department. 

The  council  shall  have  full  and  complete  access  to  all  department 
records  necessary  for  the  performance  of  its  duties. 

(c)  The  council  shall  meet  to  elect  a  chairperson  and  vice  chairperson 
and  to  establish  the  rules  governing  its  operation.  The  advisory  council 
shall  meet  at  the  call  of  the  chairperson  and  shall  meet  not  less  than 
quarterly. 

(d)  Each  councilmember  shall  be  compensated  at  a  rate  per  day  the 
same  as  that  rate  per  day  provided  by  law  for  members  of  the  General 
Assembly  serving  on  interim  committees  and  shall  be  reimbursed  for 
any  necessary  expenses;  provided,  however,  that  any  full-time  state 
employee  on  the  council  shall  draw  no  compensation  but  shall  receive 
necessary  expenses.  The  commissioner  is  authorized  to  pay  such 
compensation  and  expenses  from  department  funds.  (Code  1933, 
§  95A-934.3,  enacted  by  Ga.  L.  1981,  p.  955,  §  2;  Ga.  L.  1985,  p.  149, 
§  32;  Ga.  L.  1998,  p.  1313,  §  1;  Ga.  L.  2001,  p.  4,  §  32.) 


Cross  references.  —  Roadside  en¬ 
hancement  and  beautification  fund,  Ga. 
Const.  1983,  Art.  Ill,  Sec.  IX,  Para.  VI. 
Forest  resources  and  other  plant  life  gen¬ 
erally,  T.  12,  C.  6. 

Law  reviews.  —  For  review  of  1998 


legislation  relating  to  highways,  bridges, 
and  ferries,  see  15  Ga.  St.  U.L.  Rev.  136 
(1998).  For  article,  “Highways,  Bridges, 
and  Ferries:  Regulation  of  Maintenance 
and  Use  of  Public  Roads  Generally,”  see  28 
Ga.  St.  U.L.  Rev.  91  (2011). 
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JUDICIAL  DECISIONS 


Regulations  invalid.  —  Regulations 
adopted  by  the  Department  of  Transpor¬ 
tation  to  implement  the  program  allowing 
the  owners  of  private  outdoor  advertising 
to  trim  vegetation  on  public  property 
blocking  the  owners’  advertising  did  not 
comply  with  the  statutory  mandate  that 
the  Roadside  Enhancement  and  Beautifi¬ 


cation  Council  was  to  review  and  recom¬ 
mend  such  standards  so  the  regulations 
were  invalid.  Garden  Club  of  Ga.  v. 
Shackelford,  274  Ga.  653,  560  S.E.2d  522 
(2002). 

Cited  in  Outdoor  Adv.  Ass’n  of  Ga.  v. 
Garden  Club  of  Ga.,  Inc.,  272  Ga.  146,  527 
S.E.2d  856  (2000). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Commissioner  is  authorized  to  ini-  may  be  issued  for  trimming  trees  and 
tiate  issuance  of  permits.  —  Commis-  vegetation  in  connection  with  administra- 
sioner  is  authorized,  but  not  required,  to  tion  of  laws  regulating  billboards.  1981 
initiate  a  program  under  which  permits  Op.  Att’y  Gen.  No.  81-75. 

32-6-75.2.  Roadside  Enhancement  and  Beautification  Fund; 
dedication  of  certain  revenues. 

There  is  established  a  special  fund  to  be  known  as  the  “Roadside 
Enhancement  and  Beautification  Fund.”  This  fund  shall  consist  of  all 
moneys  collected  under  Code  Section  32-6-75.3,  any  appropriations  by 
the  General  Assembly  to  the  fund,  revenues  derived  from  the  sale  of  any 
special  and  distinctive  wildflower  motor  vehicle  license  plates  issued 
pursuant  to  paragraph  (5)  of  subsection  (1)  of  Code  Section  40-2-86,  any 
contributions  to  the  fund  from  any  other  source,  and  all  interest 
thereon.  All  moneys  collected  under  Code  Section  32-6-75.3  and  fees  for 
any  special  and  distinctive  wildflower  motor  vehicle  license  plates  shall 
be  paid  into  the  fund.  All  balances  in  the  fund  shall  be  deposited  in  an 
interest-bearing  account  identifying  the  fund  and  shall  be  carried 
forward  each  year  so  that  no  part  thereof  may  be  deposited  in  the 
general  treasury.  The  department  shall  administer  the  fund  and 
expend  moneys  held  in  the  fund  in  furtherance  of  roadside  enhance¬ 
ment  and  beautification  projects  along  public  roads  in  this  state  and 
administration  of  the  tree  and  vegetation  trimming  permit  program 
under  Code  Section  32-6-75.3.  In  addition  to  the  foregoing,  the  depart¬ 
ment  may,  without  limitation,  promote  and  solicit  voluntary  contribu¬ 
tions,  promote  the  sale  of  motor  vehicle  license  tags  authorized  under 
paragraph  (5)  of  subsection  (1)  of  Code  Section  40-2-86,  and  develop  any 
fund  raising  or  other  promotional  techniques  deemed  appropriate  by 
the  department.  Contributions  to  the  fund  shall  be  deemed  supplemen¬ 
tal  to  and  shall  in  no  way  supplant  funding  that  would  otherwise  be 
appropriated  for  these  purposes.  The  department  shall  prepare,  by 
February  1  of  each  year,  an  accounting  of  the  funds  received  and 
expended  from  the  fund.  The  report  shall  be  made  available  to  the 
members  of  the  State  Transportation  Board,  the  Senate  Transportation 
Committee,  the  Transportation  Committee  of  the  House  of  Represen- 
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tatives,  and  to  members  of  the  public  on  request.  (Code  1933, 
§  95A-934.4,  enacted  by  Ga.  L.  1981,  p.  955,  §  3;  Ga.  L.  1998,  p.  1313, 
§  2;  Ga.  L.  1999,  p.  81,  §  32;  Ga.  L.  2001,  p.  1021,  §  1;  Ga.  L.  2010,  p. 
9,  §  1-60/HB  1055.) 

The  2010  amendment,  effective  May 
12,  2010,  substituted  “paragraph  (5)  of 
subsection  (1)  of  Code  Section  40-2-86”  for 
“Code  Section  40-2-49.2”  in  the  second  and 
sixth  sentences,  and  deleted  “manufactur¬ 
ing”  preceding  “fees”  in  the  third  sentence. 

Cross  references.  —  Roadside  en¬ 
hancement  and  beautification  fund,  Ga. 

Const.  1983,  Art.  Ill,  Sec.  IX,  Para.  VI. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  The  constitutional 
amendment  (Ga.  L.  1998,  p.  1688)  which 
authorized  provisions  of  this  Code  section 
was  approved  by  a  majority  of  the  quali¬ 
fied  voters  voting  at  the  1998  November 
general  election. 


Commissioner  is  authorized  to  ini¬ 
tiate  issuance  of  permits.  —  Commis¬ 
sioner  is  authorized,  but  not  required,  to 
initiate  a  program  under  which  permits 
may  be  issued  for  trimming  trees  and 
vegetation  in  connection  with  administra¬ 
tion  of  laws  regulating  billboards.  1981 
Op.  Att’y  Gen.  No.  81-75. 

Direct  economic  benefit  from  mate¬ 
rial  severed  from  rights-of-way.  — 
Neither  O.C.G.A.  §  32-6-75.2  nor 
O.C.G.A.  §  32-6-75.3  authorizes  any  pri¬ 
vate  person  to  derive  any  economic  benefit 


directly  from  disposition  of  material  sev¬ 
ered  from  rights-of-way.  1981  Op.  Att’y 
Gen.  No.  81-75. 

No  donation  of  constitutionally  for¬ 
bidden  gratuity.  —  Cutting  of  trees  and 
vegetation  on  rights-of-way,  without  cost 
or  expense  to  taxpayers  and  to  the  extent 
no  more  than  minimally  necessary  to  fa¬ 
cilitate  reasonably  adequate  public  view¬ 
ing  of  privately  owned  billboards,  does  not 
itself  amount  to  donation  of  constitution¬ 
ally  forbidden  gratuity.  1981  Op.  Att’y 
Gen.  No.  81-75. 


RESEARCH  REFERENCES 


ALR.  —  Governmental  liability  for  sign  or  billboard  on  account  of  growth  of 
compensation  or  damages  to  advertiser  vegetation  in  public  way,  21  ALR4th  1309. 
arising  from  obstruction  of  public  view  of 


32-6-75.3.  Application  for  tree  trimming  permit  and  annual 
renewal;  forms;  application  fees;  evaluation;  criteria 
for  trimming  trees  or  vegetation. 


(a)(1)  For  purposes  of  this  Code  section,  the  term: 

(A)  “Removal”  or  “removed”  means  the  elimination  of  trees  or 
other  vegetation  from  a  viewing  zone. 

(B)  “Target  view  zone”  means  an  area  of  the  viewing  zone 
extending  from  the  sign  to  the  roadway  to  which  the  sign  is 
permitted  which  shall  be  angled  as  requested  by  the  applicant  to 
maximize  the  visibility  of  the  sign  to  passing  motorists  but  not  to 
exceed: 
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(i)  Two-hundred  and  fifty  feet  along  the  right  of  way  fence  or 
boundary;  and 

(ii)  Three-hundred  and  fifty  feet  along  the  pavement  edge,  to 
include  any  emergency  lane  or  paved  shoulder. 

(C)  “Trimming”  or  “trimmed”  means  the  pruning  of  excess  limbs 
or  branches  from  trees  or  other  vegetation  which  are  not  removed 
from  a  viewing  zone. 

(D)  “Viewing  zone”  means  a  continuous  500  foot  horizontal 
distance  parallel  to  a  state  right  of  way  and  adjacent  to  or 
otherwise  within  the  line  of  sight  of  an  outdoor  advertising  sign. 

(2)  The  General  Assembly  finds  and  declares  that  outdoor  adver¬ 
tising  provides  a  substantial  service  and  benefit  to  Georgia  and 
Georgia’s  citizens  as  well  as  the  traveling  public.  Therefore,  the 
General  Assembly  declares  it  to  be  in  the  public  interest  that 
provisions  be  made  for  the  visibility  of  outdoor  advertising  signs 
legally  erected  and  maintained  along  the  highways  in  this  state  to 
provide  information  regarding  places  offering  lodging,  food,  motor 
vehicle  fuels  and  lubricants,  motor  service  and  repairs,  or  any  other 
services  or  products  available  to  the  general  public.  Recognizing, 
however,  that  the  beautification  of  this  state  and  the  health  of  its 
environment  are  absolutely  essential  and  equally  as  important  to  the 
traveling  public,  the  General  Assembly  finds  and  declares  that  these 
needs  must  be  balanced. 

(b) (1)  So  as  to  promote  these  objectives  and  in  accordance  with  the 
provisions  of  this  Code  section,  the  commissioner  shall  provide  by 
rule  or  regulation  for  the  issuance  and  annual  renewal  of  permits  for 
the  trimming  and  removal  of  trees  and  other  vegetation  on  the  state 
rights  of  way  within  viewing  zones  with  respect  to  outdoor  advertis¬ 
ing  signs  legally  erected  and  legally  maintained  adjacent  to  said 
rights  of  way.  Such  rules  and  regulations  shall  include,  without 
limitation,  standards  for  survival  of  vegetation  trimmed  or  planted. 

(2)  So  as  to  ensure  that  no  vegetation  maintenance  permits  are 
issued  for  the  purpose  of  creating  new  outdoor  advertising  signs,  no 
owner  of  outdoor  advertising  signs  permitted  or  assigned  a  working 
number  by  the  department  after  December  31,  2010,  or  such  owner’s 
agent,  shall  be  eligible  to  make  application  for  vegetation  mainte¬ 
nance  for  a  period  of  five  years  from  the  date  a  new  sign  is  permitted. 

(c)  Application  for  a  tree  or  vegetation  trimming  or  removal  permit 
and  the  annual  renewal  thereof  shall  be  made  upon  the  forms  pre¬ 
scribed  and  provided  by  the  department  and  shall  contain  the  signature 
of  the  applicant  and  such  other  information  as  may  be  required  by  the 
department’s  rules  and  regulations. 
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(d)  An  application  fee  shall  accompany  the  application  for  each 
vegetation  maintenance  permit,  and  both  the  application  and  fee  shall 
be  submitted  to  the  department.  There  shall  be  an  annual  renewal  of 
the  permit  for  activities  in  the  original  scope  of  the  permit.  The 
department  shall  promulgate  rules  and  regulations  setting  forth  the 
application  fees  and  renewal  fees.  Such  application  and  renewal  fees 
shall  be  established  by  the  department  in  reasonable  amounts  in  order 
to  fully  recover  the  costs  of  administering  the  vegetation  maintenance 
program. 

(e) (1)  The  department  shall  evaluate  each  application  for  a  permit 
under  this  Code  section  and  require  as  a  condition  of  granting  any 
permit  under  this  Code  section  that  the  value  of  the  landscaping  to  be 
either  provided  or  paid  for  by  the  applicant  is  not  less  than  the 
department’s  appraised  value  of  the  benefit  to  be  conferred  by  the 
state  upon  the  applicant  by  allowing  the  trimming  or  removing  of 
trees  or  other  vegetation  as  requested,  which  shall  be  the  value  of  the 
trees  or  vegetation  to  be  trimmed  or  removed;  provided,  however,  that 
a  permit  may  be  granted  to  an  otherwise  qualified  applicant  in  a  case 
where  the  value  of  the  landscaping  to  be  either  provided  or  paid  for  by 
the  applicant  is  less  than  the  department’s  appraised  value  of  the 
trees  or  other  vegetation  to  be  trimmed  or  removed  if,  in  addition,  the 
applicant  pays  to  the  department  an  amount  equal  to  the  amount  of 
the  difference  between  the  value  of  the  landscaping  to  be  either 
provided  or  paid  for  by  the  applicant  and  the  department’s  appraised 
value  of  the  trees  or  other  vegetation  to  be  trimmed  or  removed. 

(2)  Any  measurement  of  vegetation  to  be  removed  for  valuation 
purposes  shall  be  made  at  diameter  breast  height  as  shown  in  the 
section  entitled  “Height  of  Measurement”  in  the  Guide  for  Plant 
Appraisal  (9th  Edition)  as  published  by  the  International  Society  of 
Arboriculture.  Based  on  the  substantial  benefit  to  the  state  where 
dead  or  diseased  trees  are  removed  from  the  right  of  way,  and  the 
negligible  value  of  dead  or  diseased  trees,  such  vegetation  shall  not  be 
measured  or  valued  in  determining  the  appraised  value.  Trees  shall 
be  only  deemed  dead  or  diseased  if  listed  as  such  in  the  report  of  a 
certified  forester  or  arborist,  subject  to  review  and  approval  by  the 
department.  Upon  receipt  of  a  properly  completed  application,  the 
department  shall,  within  60  days,  issue  the  permit  for  vegetation 
maintenance. 

(3) (A)  For  purposes  of  this  paragraph,  the  term  “historic  tree” 
means  a  tree  or  group  of  trees  that  are  reasonably  determined  by 
the  department  to  be: 

(i)  Identified  by  a  unit  of  government  to  recognize  an  individ¬ 
ual  or  group; 

(ii)  Located  at  the  site  of  a  historic  event  and  significantly 
impact  an  individual’s  perception  of  the  event; 
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(iii)  Dated  to  the  time  of  a  historic  event  at  the  location  of  the 
tree,  as  identified  by  a  unit  of  government;  or 

(iv)  Confirmed  as  the  progeny  of  a  tree  that  meets  any  of  the 
criteria  contained  in  this  division. 

(B)  For  purposes  of  this  paragraph,  the  term  “landmark  tree” 
means  a  tree  or  group  of  trees  that: 

(i)  Have  been  planted  and  maintained  for  educational  pur¬ 
poses  for  more  than  75  years; 

(ii)  Were  planted  as  a  memorial  to  an  individual,  group,  event, 
or  cause  and  are  more  than  75  years  old;  or 

(iii)  Symbolize  a  historically  significant  individual,  place, 
event,  or  contribution,  as  recognized  by  a  unit  of  government 
prior  to  July  1,  2010. 

(C)  For  purposes  of  this  paragraph,  the  term  “specimen  tree” 
means  a  hardwood  tree  or  group  of  hardwood  trees  that  is  deter¬ 
mined  to  be  in  excess  of  75  years  of  age  as  determined  by  a 
registered  forester  or  arborist. 

(D)  The  applicant  shall  be  allowed  to  remove  all  trees  and 
vegetation  from  the  target  view  zone  so  long  as  the  sign  was 
permitted  or  assigned  a  working  number  by  the  department  on  or 
before  December  31,  2010.  Vegetation  removal  shall  be  prohibited 
in  all  areas  of  the  viewing  zone  outside  of  the  target  view  zone 
except  that  portions  of  vegetation,  such  as  tree  limbs,  which  extend 
into  the  target  view  zone  from  outside  the  target  view  zone  may  be 
trimmed  as  necessary  to  preserve  the  clear  target  view  zone.  The 
only  vegetation  which  cannot  be  removed  from  the  target  view  zone 
pursuant  to  this  paragraph  shall  be  landmark  trees,  historic  trees, 
and  specimen  trees,  as  defined  in  subparagraphs  (A)  through  (C)  of 
this  paragraph,  and  any  tree  planted  as  part  of  a  permitted  local, 
state,  or  federal  government  beautification  project.  After  July  1, 
2011,  however,  no  beautification  project  in  this  state  shall  include 
the  planting  of  trees  in  the  right  of  way  within  500  feet  of  an 
outdoor  advertising  sign  such  that  the  visibility  of  a  permitted 
outdoor  advertising  sign  is  obscured  or  could  later  be  obscured  by 
the  growth  of  such  vegetation. 

(E)  Pruning  or  trimming  of  trees  under  a  permit  shall  conform  to 
industry  standards  as  defined  by  the  National  Arborist  Association, 
International  Society  of  Arboriculture  or  ANSI  A300  pruning 
standards  as  of  January  1,  2011,  or  such  later  edition  as  may  be 
adopted  by  rule  or  regulation  of  the  department. 

(4)  An  applicant’s  record  of  conduct  regarding  disturbance  of  trees 
or  other  vegetation  on  state  rights  of  way  shall  be  considered  by  the 
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department  as  part  of  the  evaluation  process  for  any  permit  or  permit 
renewal  application. 

(5)  Prior  to  approving  any  permit  application  to  remove  allegedly 
diseased  trees,  the  department  shall  verify  that  such  trees  are  in  fact 
diseased.  Such  determination  shall  be  made  by  the  department’s 
landscape  architect. 

(6)  A  performance  bond  in  an  amount  adequate  for  the  require¬ 
ments  of  the  permit  as  determined  by  the  department  shall  be 
required  of  each  permittee. 

(f)(1)  No  trees  or  other  vegetation  on  state  rights  of  way  shall  be 
trimmed,  killed,  or  removed  by  any  person  other  than  in  accordance 
with  a  permit  issued  under  this  Code  section  by  any  person  other 
than  the  department  or  an  authorized  agent  or  contractor  thereof. 

(2)  No  outdoor  advertising  sign  to  which  a  permit  under  this  Code 
section  is  applicable  shall  be  unused  for  advertising  for  a  period  of  six 
consecutive  months  or  more. 

(3)  On  and  after  July  1,  1999,  no  outdoor  advertising  sign  to  which 
a  permit  under  this  Code  section  is  applicable  shall  be  maintained  in 
such  a  condition  of  disrepair  as  to  be  unusable  for  advertising. 

(4) (A)  In  cases  where  the  department  has  reasonable  cause  to 
believe  that  a  violation  of  this  subsection  has  been  committed  by 
any  person,  the  procedures  provided  under  Code  Section  32-6-95 
shall  apply  the  same  as  in  cases  wherein  the  department  believes 
that  a  sign  is  being  maintained  in  violation  of  this  part. 

(B)  Following  notice,  hearing,  and  a  finding  that  a  person  has 
committed  a  violation  of  paragraph  (1)  of  this  subsection,  a  civil 
fine  of  not  less  than  $10,000.00  nor  more  than  $20,000.00,  and 
restitution  in  an  amount  equal  to  the  appraised  value  of  the  trees 
or  vegetation,  or  both,  which  were  unlawfully  trimmed  or  removed, 
shall  be  imposed  on  such  person. 

(C)  Following  notice,  hearing,  and  a  finding  that  a  permittee 
under  this  Code  section  has  committed  a  violation  of  paragraph  (2) 
of  this  subsection,  an  order  directing  the  removal  of  such  unused 
sign,  at  the  expense  of  the  permittee,  shall  be  issued. 

(D)  Following  notice,  hearing,  and  a  finding  that  a  permittee 
under  this  Code  section  has  committed  a  violation  of  paragraph  (3) 
of  this  subsection,  an  order  directing  the  removal  of  such  unusable 
sign  shall  be  issued. 

(E)  The  department  or  its  authorized  agents  shall  be  authorized 
to  enter  upon  private  lands  and  disassemble  and  remove  signs 
without  civil  or  criminal  liability  therefor  pursuant  to  an  order 
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issued  in  accordance  with  this  paragraph  and  as  provided  by  Code 
Section  32-6-96  for  disassembly  and  removal  of  illegal  outdoor 
advertising  signs. 

(g)  In  order  to  obtain  a  vegetation  maintenance  permit  for  signs 
which  exceed  75  feet  in  height,  as  measured  from  the  base  of  the  sign  or 
crown  of  the  adjacent  roadway  to  which  the  sign  is  permitted,  which¬ 
ever  is  higher,  the  owner  of  the  sign  shall  agree  to  reduce  the  sign  to  75 
feet  in  height  or  less,  as  measured  from  the  base  of  the  sign  or  crown  of 
the  adjacent  roadway  to  which  the  sign  is  permitted,  whichever  is 
higher,  unless  lowering  is  precluded  by  local  government  code  or 
regulation.  Work  to  lower  the  sign  shall  be  concluded  within  60  days  of 
completion  of  the  vegetation  removal.  If  the  terms  of  the  work  plan  are 
not  complied  with  and  all  work  satisfactorily  completed  within  the 
allowed  time,  the  performance  bond  shall  be  forfeited,  and  the  depart¬ 
ment  shall  be  authorized  to  collect  the  bond  and  lower  the  sign.  Upon 
completion  of  any  project  which  reduces  sign  height  by  use  of  a  new 
support  mechanism,  such  as  a  new  pole,  the  sign  owner  shall  provide 
the  department  with  a  written  footer  inspection  from  the  applicable 
local  government  or  a  professional  engineer  prior  to  the  release  of  the 
bond. 

(h)  The  department  shall  have  the  right  to  refuse  to  issue  any 
vegetation  permits  to  any  person,  firm,  or  entity  which  the  department 
determines  is  maintaining  or  is  allowing  to  be  maintained  any  aban¬ 
doned  sign  or  signs,  until  all  such  abandoned  signs  are  removed  or 
brought  into  compliance  with  the  provisions  of  this  Code  section.  For 
purposes  of  this  subsection,  the  term  “abandoned  sign”  means  any  sign 
adjacent  to  a  state-controlled  route  that  has  not  contained  a  message 
for  six  consecutive  months  and  which  has  not  had  a  message  displayed 
within  30  days  after  receipt  of  notice  by  certified  mail  from  the 
department.  The  addition  of  a  “for  rent”  panel  or  a  phone  number  shall 
not  qualify  as  a  message  for  purposes  of  this  subsection,  but 
self-promotional  copy  covering  at  least  one  entire  sign  face  or  advertis¬ 
ing  copy  benefiting  charitable,  nonprofit,  religious,  or  other  noncom¬ 
mercial  groups  shall  qualify  as  a  message. 

(i)  The  department  shall  have  the  right  to  refuse  to  issue  any 
vegetation  permits  to  any  person,  firm,  or  entity  which  the  department 
determines  is  maintaining  or  is  allowing  to  be  maintained  in  their 
inventory  of  signs  in  this  state  any  sign  which  depicts  any  material 
which  is  obscene  as  such  term  is  defined  in  Code  Section  16-12-80,  or 
material  that  is  in  conflict  with  the  applicable  local  government’s 
obscenity  ordinance.  Upon  conviction  of  depiction  of  any  material  as 
obscene  the  person,  firm,  or  entity  shall  be  punishable  by  a  fine  of  not 
less  than  $5,000.00  for  the  first  conviction  and  $10,000.00  for  any 
subsequent  conviction  and  shall  also  be  guilty  of  a  misdemeanor  of  a 
high  and  aggravated  nature. 
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(j)  The  removal  of  signs  with  lapsed  outdoor  advertising  permits  is  of 
benefit  to  this  state  but  is  often  too  costly  for  the  department  to 
undertake.  In  order  to  encourage  the  removal  of  such  signs  and 
permitted  signs  that  do  not  conform  to  the  state’s  current  requirements 
for  outdoor  advertising  signs  without  the  expenditure  of  state  funds,  a 
credit  which  may  be  used  as  an  offset  toward  the  total  appraised  value 
of  the  vegetation  to  be  removed  in  accordance  with  a  vegetation 
maintenance  permit  shall  be  awarded  for  each  qualifying  sign  removal 
as  follows: 

(1)  On  or  before  March  1,  2012,  the  department  shall  prepare  a  list 
of  signs  which  once  held  a  valid  outdoor  advertising  permit  but  for 
which  the  permit  has  been  allowed  to  lapse.  Notification  of  a  sign’s 
inclusion  on  such  list  shall  be  sent  to  the  last  known  address  for  the 
sign’s  owner  as  listed  on  department  records  and  to  any  other  person 
or  entity  which  the  department  reasonably  finds  to  have  an  interest 
in  such  sign.  Within  30  days  of  receipt  of  such  notice  or  60  days  of 
publication  of  the  list,  whichever  comes  later,  any  person  or  entity 
claiming  to  be  the  owner  of  a  sign  that  they  do  not  believe  has  been 
properly  included  on  the  list  shall  be  allowed  to  submit  written  notice 
to  the  department  of  their  objection.  Such  objection  may  include  a 
statement  of  the  relevant  facts  and  any  supporting  documents.  On  or 
before  July  1,  2012,  the  department  shall  publish  the  final  list.  Signs 
which  are  the  subject  of  any  current  objections,  administrative 
appeals,  or  legal  disputes  shall  not  be  included  on  such  list.  This  list 
shall  be  updated  annually  and  provided  to  the  chairpersons  of  the 
House  and  Senate  Transportation  Committees  on  or  before  the  first 
day  of  March; 

(2)  The  department  shall,  on  or  before  January  1,  2012,  prepare  a 
schedule  or  formula  to  determine  the  credit  to  be  received  for  the 
removal  of  lapsed-permit  signs  and  permitted  nonconforming  outdoor 
advertising  signs.  Such  schedule  shall  provide  a  valuation  of  the 
credit  based  on  four  factors:  material  used  in  sign  structure,  height  of 
sign,  size  of  sign,  and  terrain  and  topography.  The  department  shall 
also  prepare  a  form  to  be  submitted  by  any  person  or  entity  seeking 
a  credit  under  this  subsection.  Such  form  shall  require  a  description 
of  the  material  used  in  the  sign  structure,  the  height  of  the  sign,  the 
size  of  the  sign,  and  the  terrain  and  topography  where  the  sign  is 
situated  and  a  calculation  of  the  anticipated  credit  in  accordance  with 
the  department’s  schedule  or  formula; 

(3)  At  such  time  as  any  lapsed-permit  sign  from  the  department’s 
updated  list  or  a  nonconforming  outdoor  advertising  sign  is  removed, 
the  person  or  entity  responsible  for  such  removal  shall  submit  to  the 
department  the  completed  removal  form  and  photographic  evidence 
of  the  removal.  For  purposes  of  this  subsection,  the  term  “removal” 
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means  removal  of  all  structural  elements  above  ground  level;  removal 
of  footers  or  foundation  elements  shall  not  be  required.  Within  60 
days  of  such  submission,  the  department  shall  certify  and  return  the 
form.  No  credit  shall  be  allowed  for  the  removal  of  a  lapsed-permit 
sign  by  the  owner  of  such  sign.  The  certified  form  shall  serve  as  a 
credit  voucher.  Credit  vouchers  may  be  transferred  to  another  party 
via  notarized  statement  signed  by  both  parties; 

(4)  Where  a  lapsed-permit  sign  from  the  department’s  updated  list 
or  a  nonconforming  sign  is  to  be  removed  in  conjunction  with  a 
specific  application  for  a  vegetation  maintenance  permit,  the  sign  to 
be  removed  shall  be  designated  by  department  permit  number.  If  the 
vegetation  permit  is  approved,  then  the  sign  designated  for  removal 
shall  be  removed  at  least  15  days  prior  to  initiation  of  work  pursuant 
to  the  vegetation  permit.  Removal  shall  be  deemed  complete  when 
the  removal  form  and  photographic  evidence  of  the  removal  are 
submitted  to  the  department.  The  sign  designated  for  removal  need 
not  be  owned  by  the  vegetation  permit  applicant.  As  such,  nothing 
herein  shall  be  interpreted  to  require  that  the  removed  sign  be  owned 
or  controlled  by  the  vegetation  permit  applicant.  All  work  hereunder 
shall  be  performed  by  licensed  and  bonded  entities  or  individuals, 
where  required  by  law,  and  the  department  shall  not  be  liable  for  the 
actions  of  any  nondepartment  personnel;  and 

(5)  A  credit  voucher  may  be  used  by  an  applicant  for  a  vegetation 
maintenance  permit  as  an  offset  against  the  total  appraised  value  of 
the  vegetation  to  be  removed  on  a  dollar-for-dollar  basis,  except  that 
the  total  payment  shall  not  be  reduced  below  $4,000.00.  Any  unused 
portion  of  a  credit  voucher  may  be  used  in  conjunction  with  a 
subsequent  vegetation  maintenance  application. 

(k)  Nothing  contained  in  this  Code  section  shall  render  any  sign 
existing  on  July  1,  2011,  nonconforming.  Nothing  in  this  Code  section 
shall  supersede  any  applicable  local  rules  or  ordinances.  The  depart¬ 
ment  shall  not  deny  an  applicant  a  vegetation  maintenance  permit  for 
complying  with  applicable  local  rules  or  ordinances.  (Code  1933, 
§  95A-934.3,  enacted  by  Ga.  L.  1981,  p.  955,  §  2;  Ga.  L.  1998,  p.  1313, 
§  3;  Ga.  L.  2011,  p.  601,  §  2/HB  179;  Ga.  L.  2012,  p.  775,  §  32/HB  942.) 


The  2011  amendment,  effective  July 
1,  2011,  added  subparagraph  (a)(1)(B);  re¬ 
designated  former  subparagraphs 
(a)(1)(B)  and  (a)(1)(C)  as  present  subpara¬ 
graphs  (a)(1)(C)  and  (a)(1)(D),  respec¬ 
tively;  substituted  “signs  permitted  or  as¬ 
signed  a  working  number  by  the 
department  after  December  31,  2010,  or 
such  owner’s  agent,  shall”  for  “signs 
erected  after  January  1,  1999,  or  such 


owner’s  agent,  will”  in  paragraph  (b)(2); 
inserted  a  comma  in  the  first  sentence  of 
subsection  (d);  substituted  the  present 
provisions  of  paragraph  (e)(2)  for  the  for¬ 
mer  provisions,  which  read:  “(2)(A)(i)  No 
trees  or  vegetation  shall  be  trimmed  or 
removed  under  this  Code  section  other 
than  within  a  viewing  zone. 

“(ii)  No  removal  of  any  hardwood  tree 
having  a  diameter  outside  bark  of  more 
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than  8  inches  at  a  height  of  6  inches  above 
ground  level  or  any  historic  or  endangered 
species  tree  or  any  tree  planted  as  part  of 
any  local,  state,  or  federal  government 
project  shall  be  permitted  under  this  Code 
section. 

“(iii)  All  hardwood  trees  having  a  diam¬ 
eter  outside  bark  of  8  inches  or  less  at  a 
height  of  6  inches  above  ground  level  may 
be  removed  from  within  a  viewing  zone. 

“(iv)  All  nonhardwood  trees  may  be  re¬ 
moved  from  within  a  viewing  zone  for  a 
combined  total  of  250  feet  horizontal  dis¬ 
tance  parallel  to  the  right  of  way. 

“(v)  All  nonhardwood  trees  having  a 
diameter  outside  bark  of  less  than  12 
inches  at  a  height  of  6  inches  above 
ground  level  may  be  removed  from  within 
a  viewing  zone. 

“(vi)  Pine  trees  having  a  diameter  out¬ 
side  bark  of  12  inches  or  more  at  a  height 
of  6  inches  above  ground  level  shall  not  be 
removed  from  a  viewing  zone  in  such 
numbers  as  to  reduce  stocking  to  less  than 
the  minimum  standard  for  full  stocking 
for  such  trees,  as  determined  by  the  Geor¬ 
gia  Forestry  Commission,  over  an  area 
having  a  combined  total  of  not  less  than 
250  feet  horizontal  distance  parallel  to  the 
right  of  way. 

“(vii)  The  provisions  of  divisions  (iv) 
and  (vi)  of  this  subparagraph  notwith¬ 
standing,  in  the  case  of  any  outdoor  adver¬ 
tising  sign  erected  on  or  before  April  20, 
1998,  and  which  is  less  than  35  feet  in 
height  as  measured  from  the  top  of  the 
sign  to  the  ground  directly  beneath  or  to 
the  road  level,  whichever  distance  results 
in  the  best  view  or  the  greatest  elevation, 
or  which  is  subsequently  lowered  to  such  a 
height,  the  horizontal  distance  of  the  area 
within  the  viewing  zone  from  which  all 
trees,  other  than  hardwoods  having  a  di¬ 
ameter  outside  the  bark  of  more  than  8 
inches  at  a  height  of  6  inches  above 


ground  level,  may  be  removed  shall  be 
increased  to  350  feet.”;  added  paragraph 
(e)(3);  redesignated  former  subparagraph 
(e)(2)(B)  as  present  subparagraph 
(e)(3)(D);  substituted  “2011”  for  “1999”  in 
the  middle  of  subparagraph  (e)(3)(D);  re¬ 
designated  former  paragraphs  (e)(3) 
through  (e)(5)  as  present  paragraphs 
(e)(4)  through  (e)(6),  respectively;  and 
added  subsections  (g)  through  (k). 

The  2012  amendment,  effective  May 
1,  2012,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  redesignated  the 
former  introductory  language  of  para¬ 
graph  (e)(3)  as  present  subparagraph 
(e)(3)(D)  and  redesignated  former  sub- 
paragraph  (e)(3)(D)  as  present  subpara¬ 
graph  (e)(3)(E);  revised  punctuation  and 
language  in  the  last  sentence  of  subsec¬ 
tion  (h);  and  substituted  “$5,000.00”  for 
“$5000.00”  in  subsection  (i). 

Editor’s  notes.  —  Ga.  L.  2011,  p.  601, 
§  4/HB  179,  not  codified  by  the  General 
Assembly,  provides:  “The  Department  of 
Transportation  shall  have  120  days  from 
the  effective  date  to  promulgate  any  forms 
or  policies  necessary  to  implement  this 
Act.  Those  applications  submitted  before 
any  necessary  forms  and  policies  are  in 
place  shall  be  processed  in  accordance 
with  the  regulations  in  place  prior  to  the 
effective  date.  Those  holding  vegetation 
maintenance  permits  or  renewals  issued 
at  any  time  prior  to  the  promulgation  of 
the  necessary  forms  and  policies  shall, 
upon  written  request  to  the  department, 
be  able  to  trim  or  remove  vegetation  in 
accordance  with  the  terms  of  this  Act.” 
This  Act  became  effective  July  1,  2011. 

Law  reviews.  —  For  article  on  the 
2011  amendment  of  this  Code  section,  see 
28  Ga.  St.  U.L.  Rev.  91  (2011).  For  article, 
“Highways,  Bridges,  and  Ferries:  Regula¬ 
tion  of  Maintenance  and  Use  of  Public 
Roads  Generally,”  see  28  Ga.  St.  U.L.  Rev. 
91  (2011). 


JUDICIAL  DECISIONS 


No  donation  of  constitutionality 
forbidden  gratuity.  —  Legislative 
scheme  allowing  the  owners  of  private 
outdoor  advertising  to  trim  vegetation  on 
public  property  blocking  the  view  of  the 
owners’  advertising  was  not  an  unconsti¬ 


tutional  donation,  prohibited  by  Ga. 
Const.  1983,  Art.  Ill,  Sec.  VI,  Para.  VI, 
because  the  legislature  declared  that  out¬ 
door  advertising  benefits  the  state,  and 
the  private  individuals  were  required  to 
pay  the  state  for  the  privilege  of  allowing 
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the  public  to  have  an  unimpeded  view  of  Shackelford,  274  Ga.  653,  560  S.E.2d  522 
the  owners’  signs.  Garden  Club  of  Ga.  v.  (2002). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Direct  economic  benefit  from  mate¬ 
rial  severed  from  rights-of-way.  — 

Neither  O.C.G.A.  §  32-6-75.2  nor 
O.C.G.A.  §  32-6-75.3  authorizes  any  pri¬ 
vate  person  to  derive  any  economic  benefit 
directly  from  disposition  of  material  sev¬ 
ered  from  rights-of-way.  1981  Op.  Att’y 
Gen.  No.  81-75. 

No  donation  of  constitutionally  for¬ 


bidden  gratuity.  —  Cutting  of  trees  and 
vegetation  on  rights-of-way,  without  cost 
or  expense  to  taxpayers  and  to  extent  no 
more  than  minimally  necessary  to  facili¬ 
tate  reasonably  adequate  public  viewing 
of  privately  owned  billboards,  does  not 
itself  amount  to  donation  of  constitution¬ 
ally  forbidden  gratuity.  1981  Op.  Att’y 
Gen.  No.  81-75. 


RESEARCH  REFERENCES 


ALR.  —  Governmental  liability  for  sign  or  billboard  on  account  of  growth  of 
compensation  or  damages  to  advertiser  vegetation  in  public  way,  21  ALR4th  1309. 
arising  from  obstruction  of  public  view  of 

32-6-76.  Restrictions  on  directional  signs  generally. 


Paragraphs  (1)  through  (7),  (9),  (10),  (13)  through  (17),  (19),  and  (20) 
of  subsection  (a)  of  Code  Section  32-6-75  are  applicable  to  directional 
signs  authorized  by  paragraph  (1)  of  Code  Section  32-6-72  and  para¬ 
graph  (1)  of  Code  Section  32-6-73;  and,  in  addition  thereto,  no  direc¬ 
tional  sign  shall  be  erected  or  maintained  which: 

(1)  Is  located  in  a  rest  area,  parkland,  or  scenic  area; 

(2)  Contains  an  area,  to  be  measured  by  the  smallest  square, 
rectangle,  triangle,  circle,  or  combination  thereof,  which  encompasses 
the  entire  sign,  in  excess  of  150  square  feet  or  exceeding  20  feet  in 
height  or  20  feet  in  length,  inclusive  of  any  border  and  trim  but 
excluding  the  base,  apron,  supports,  and  other  structural  members; 

(3)  Contains,  includes,  or  is  illuminated  by  any  flashing,  intermit¬ 
tent,  or  moving  light  or  lights; 

(4)  Is  located  adjacent  to  an  interstate  highway  and  which  is 
within  2,000  feet  of  an  interchange  or  intersection  at  grade.  The 
foregoing  2,000  foot  zone  shall  be  measured  along  the  interstate 
highway  from  the  point  at  which  the  pavement  commences  or  ceases 
to  widen  at  exits  from  or  entrances  to  the  main  traveled  way; 

(5)  Is  located  within  2,000  feet  of  a  rest  area,  parkland,  or  scenic 
area; 

(6)  Is  located  within  one  mile  of  another  directional  sign  facing  the 
same  direction  of  travel; 
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(7)  Creates  the  existence  of  more  than  three  directional  signs 
pertaining  to  the  same  activity  facing  the  same  direction  of  travel 
along  a  single  route  approaching  the  activity; 

(8)  Is  located  along  the  interstate  system  at  a  point  more  than  75 
air  miles  from  the  advertised  activity; 

(9)  Is  located  along  the  primary  system  at  a  point  more  than  50  air 
miles  from  the  advertised  activity; 

(10)  Contains  information  other  than  the  identification  of  the 
attraction  or  activity  and  directional  information  useful  to  the 
traveler  in  locating  the  attraction,  such  as  mileage,  route  numbers,  or 
exit  numbers.  The  sign  shall  not  contain  descriptive  words,  phrases, 
or  pictorial  or  photographic  representations  of  the  activity  or  its 
environs;  or 

(11)  Advertises  privately  owned  activities  or  attractions  other  than 
natural  phenomena,  scenic  attractions,  historic,  educational,  cul¬ 
tural,  scientific,  and  religious  sites,  agricultural  tourist  attractions 
designated  by  the  Department  of  Agriculture,  and  outdoor  recre¬ 
ational  areas  and  which  are  nationally  or  regionally  known  and  are  of 
outstanding  interest  to  the  traveling  public,  as  determined  by  the 
State  Transportation  Board.  (Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  5;  Code 
1933,  §  95A-917,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p. 
1422,  §§  28A,  29;  Ga.  L.  1977,  p.  263,  §  3;  Ga.  L.  1985,  p.  149,  §  32; 
Ga.  L.  1996,  p.  1052,  §  4;  Ga.  L.  2008,  p.  314,  §  2/HB  1088.) 

Cross  references.  —  Directional  road 
signs  to  direct  passing  traffic  to  agricul¬ 
tural  tourist  attractions,  §  50-7-70. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

General  statutes  controls  over  local  the  law  of  the  State  of  Georgia,  notwith- 
ordinances.  —  When  issuing  permits  for  standing  the  local  zoning  ordinances, 
outdoor  advertising  devices,  the  Depart-  1975  Op.  Att’y  Gen.  No.  75-24. 
ment  of  Transportation  must  be  guided  by 

RESEARCH  REFERENCES 

ALR.  —  Building  regulations  as  appli¬ 
cable  to  billboards  and  similar  structures, 

60  ALR  1158. 

32-6-77.  Exceptions  to  spacing  limitations  contained  in  Code 
Sections  32-6-75  and  32-6-76. 

Signs  which  are  authorized  by  and  erected  or  maintained  pursuant  to 
paragraph  (2)  or  (3)  of  Code  Section  32-6-72  or  paragraph  (2)  or  (3)  of 
Code  Section  32-6-73  or  which  are  official  signs  or  notices,  as  defined  in 


1175 


32-6-77 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-6-79 


paragraph  (13)  of  Code  Section  32-6-71,  and  signs  which  are  not 
lawfully  erected  or  maintained  shall  not  be  counted  nor  shall  measure¬ 
ments  be  made  therefrom  for  the  purpose  of  determining  the  spacing 
limitations  prescribed  in  Code  Sections  32-6-75  and  32-6-76.  (Ga.  L. 
1971,  Ex.  Sess.,  p.  5,  §  6;  Code  1933,  §  95A-918,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  1977,  p.  263,  §  4.) 

RESEARCH  REFERENCES 

ALR.  —  Building  regulations  as  appli¬ 
cable  to  billboards  and  similar  structures, 

60  ALR  1158. 

32-6-78.  Restrictions  on  public  service  signs. 

No  public  service  sign  authorized  by  paragraph  (1)  of  Code  Section 
32-6-72  or  paragraph  (1)  of  Code  Section  32-6-73  shall  be  erected  or 
maintained  which: 

(1)  Is  attached  to  a  school  bus  shelter,  the  construction  of  which  is 
not  authorized  by  state  law  or  local  ordinance; 

(2)  Is  attached  to  a  school  bus  shelter  located  at  a  place  not 
approved  by  the  governmental  agency  having  jurisdiction  of  the 
highway  along  which  said  shelter  is  located; 

(3)  Contains  an  area,  to  be  measured  by  the  smallest  square, 
rectangle,  triangle,  circle,  or  combination  thereof,  which  encompasses 
the  entire  sign,  in  excess  of  32  square  feet;  or 

(4)  Creates  a  situation  in  which  there  is  more  than  one  sign  facing 
in  any  one  direction  on  each  shelter.  (Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  7; 
Code  1933,  §  95A-919,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L. 
1977,  p.  263,  §  5.) 


RESEARCH  REFERENCES 

ALR.  —  Building  regulations  as  appli-  Validity  and  construction  of  state  or 
cable  to  billboards  and  similar  structures,  local  regulation  prohibiting  off-premises 
60  ALR  1158.  advertising  structures,  81  ALR3d  486. 

32-6-79.  Permits  for  nonconforming  signs;  right  of  department 
to  refuse  to  issue  additional  permits  to  persons  main¬ 
taining  illegal  sign;  appeal  from  department’s  decision. 

(a)  On  and  after  October  6, 1971,  no  person,  firm,  or  corporation  shall 
erect  or  maintain  a  sign  authorized  by  paragraph  (1),  (4),  or  (5)  of  Code 
Section  32-6-72  without  a  permit  issued  by  the  department. 

(b)  On  and  after  January  1,  1972,  no  person,  firm,  or  corporation 
shall  maintain  a  sign  lawfully  in  existence  on  October  6,  1971,  and 
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which  is  authorized  by  this  part  without  a  permit  issued  by  the 
department. 

(c)  On  and  after  March  4,  1977,  no  person,  firm,  or  corporation  shall 
erect  or  maintain  a  sign  authorized  by  paragraph  (1)  of  Code  Section 
32-6-73  without  a  permit  issued  by  the  department. 

(d)  On  and  after  July  1,  1977,  no  person,  firm,  or  corporation  shall 
maintain  a  sign  lawfully  in  existence  on  March  4,  1977,  and  which  sign 
is  authorized  by  paragraph  (1)  of  Code  Section  32-6-73  without  a  permit 
issued  by  the  department. 

(e) (1)  It  is  the  intent  of  this  Code  section  to  provide  for  a  system  of 
cataloguing  and  registering  nonconforming  signs  in  order  to  admin¬ 
ister  this  part  more  adequately.  The  department  is  authorized  to 
promulgate  rules  and  regulations  consistent  with  this  Code  section 
requiring  the  registration  of  nonconforming  signs;  and  such  rules  and 
regulations  shall  inform  the  applicants  of  the  procedures  to  make 
application  for  nonconforming  sign  permits. 

(2)  From  March  24,  1980,  all  persons,  firms,  or  corporations  who 
own  nonconforming  signs  as  defined  in  paragraph  (12)  of  Code 
Section  32-6-71  shall  have  a  period  of  one  year  during  which  time 
they  shall  be  required  to  file  application  for  nonconforming  sign 
permits.  Applications  for  nonconforming  sign  permits  shall  be  made 
upon  forms  prescribed  and  provided  by  the  department  and  shall 
contain  the  signature  of  the  applicant  and  such  other  information  as 
may  be  required  by  the  department’s  rules  and  regulations.  If  the 
applicant  files  the  application  for  a  nonconforming  sign  permit  upon 
the  forms  and  according  to  the  procedures  provided  by  the  depart¬ 
ment  and  within  the  specified  time  period  of  one  year,  the  application 
shall  be  considered  to  have  been  filed  timely  and  properly.  An 
application  fee  of  $50.00  shall  accompany  the  application  for  each 
nonconforming  sign  and  both  the  application  and  the  fee  shall  be 
submitted  to  the  department.  The  money  received  from  permit  fees 
shall  be  used  to  help  defray  the  expenses  of  administering  this  part, 
Code  Section  48-2-17  to  the  contrary  notwithstanding.  The  depart¬ 
ment  shall  have  a  period  of  two  years  from  March  24,  1980,  to  process 
applications  for  nonconforming  sign  permits.  If  at  the  end  of  this 
two-year  period  the  department  has  failed  to  approve  or  deny  a 
proper  and  completed  application,  it  shall  be  conclusively  presumed 
for  all  purposes  that  the  sign  can  be  permitted  as  a  nonconforming 
sign  and  the  department  must  issue  the  permit  within  a  reasonable 
time.  Should  the  department  deny  the  application  for  a  nonconform¬ 
ing  sign  permit,  the  applicant  may  seek  relief  in  accordance  with 
Code  Sections  50-13-13  through  50-13-18.  In  cases  where  the  appli¬ 
cant  fails  to  exhaust  the  procedures  prescribed  by  Code  Sections 
50-13-13  through  50-13-18,  the  department’s  denial  of  the  permit 
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request  will  be  final  and  the  sign  shall  then  become  an  illegal  sign  as 
defined  by  paragraph  (6)  of  Code  Section  32-6-71  and  shall  be  subject 
to  removal  under  the  terms  of  this  part. 

(3)  If  the  owner  of  the  nonconforming  sign  fails  to  apply  properly 
for  a  permit,  it  is  conclusively  presumed  that  the  sign  has  been 
abandoned,  and  the  sign  shall  then  become  an  illegal  sign  as  defined 
by  paragraph  (6)  of  Code  Section  32-6-71,  and  the  sign  shall  be 
subject  to  removal  under  the  terms  of  this  part. 

(f )  On  or  after  March  24,  1980,  the  department  shall  have  the  right 
to  refuse  to  issue  any  additional  permits  to  any  person,  firm,  or 
corporation  who  the  department  determines  is  maintaining  or  is 
allowing  to  be  maintained  an  illegal  sign  or  signs  as  defined  by 
paragraph  (6)  of  Code  Section  32-6-71  on  the  interstate  or  primary 
highways  in  this  state  until  such  illegal  sign  or  signs  are  removed.  The 
refusal  by  the  department  to  issue  any  additional  permits  shall  not  be 
considered  a  final  denial.  If  the  applicant  does  not  believe  the  sign  or 
signs  designated  by  the  department  are  illegal,  the  applicant  may  seek 
relief  in  accordance  with  Code  Sections  50-13-13  through  50-13-18. 
Unless,  within  120  days  after  the  applicant  has  requested  an  adminis¬ 
trative  hearing,  the  department  has  issued  a  final  agency  decision  that 
the  sign  or  signs  are  illegal,  the  department  may  no  longer  refuse  to 
issue  permits  because  of  a  contention  that  an  illegal  sign  or  signs  are 
being  maintained.  (Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  9;  Code  1933, 
§  95A-921,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1977,  p.  263,  §  7; 
Ga.  L.  1980,  p.  1017,  §  5;  Ga.  L.  1985,  p.  149,  §  32.) 

Code  Commission  notes.  —  Pursuant  substituted  for  “cataloging”  in  the  first 
to  Code  Section  28-9-5,  “cataloguing”  was  sentence  of  paragraph  (e)(1). 

JUDICIAL  DECISIONS 

Cited  in  Ledford  v.  Department  of 
Transp.,  253  Ga.  717,  324  S.E.2d  470 
(1985). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Zoned  commercial  or  industrial  ar-  County  if  the  department  commonly  and 
eas.  —  Department  of  Transportation  generally  recognizes  the  activities  permit- 
may  issue  permits  for  outdoor  advertising  ted  therein  as  commercial  or  industrial, 
devices,  and  renew  such  permits,  within  1975  Op.  Att’y  Gen.  No.  75-24. 
“forest-agricultural”  districts  of  Glynn 

32-6-80.  Renewal  of  permits  for  nonconforming  signs;  transfer 
of  permits  for  nonconforming  signs. 

(a)  After  March  24, 1980,  renewal  of  permits  for  nonconforming  signs 
as  defined  in  paragraph  (12)  of  Code  Section  32-6-71  and  as  authorized 
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in  subsection  (e)  of  Code  Section  32-6-79  shall  be  made  to  the  depart¬ 
ment  upon  forms  prescribed  by  the  department;  shall  contain  the 
signature  of  the  applicant  and  such  other  information  as  may  be 
required  by  the  department’s  rules  and  regulations;  and  shall  be 
verified  under  oath  by  the  person,  firm,  or  corporation  making  the 
application.  Permit  renewals  shall  be  issued  and  shall  be  valid  only  if 
the  sign  is  maintained  in  accordance  with  this  part  during  the  12  month 
period  next  following  the  date  of  issuance.  The  fee  for  the  renewal  of  a 
permit  shall  be  $25.00.  The  money  received  from  permit  fees  shall  be 
used  to  help  defray  the  expenses  of  administering  this  part.  Upon 
receipt  of  a  properly  executed  application  and  the  appropriate  fee  for 
the  maintenance  of  a  sign  which  may  be  lawfully  maintained  pursuant 
to  this  part,  the  department  shall,  within  60  days,  issue  a  permit 
renewal  authorizing  the  maintenance  of  the  sign  for  which  application 
is  made.  Application  for  the  renewal  of  a  permit  shall  be  made  to  the 
department  not  more  than  90  days  nor  less  than  60  days  before  the 
expiration  date  of  the  permit  for  which  renewal  is  sought.  If  the 
department  fails  to  receive  the  renewal  application  before  the  expira¬ 
tion  date  of  the  permit,  the  department  will  notify  the  applicant  that 
the  renewal  application  is  overdue  when  the  applicant’s  address  is 
known  or  reasonably  available  to  the  department  and  shall  give  the 
applicant  30  days  after  the  expiration  date  to  send  the  department  the 
renewal  application.  If  the  applicant  does  not  send  the  properly 
executed  application  and  the  appropriate  fee  within  the  specified  30  day 
period,  the  sign  shall  then  become  an  illegal  sign.  No  permit  shall  be 
renewed  if  the  application  for  the  renewal  thereof  has  not  been  made  in 
accordance  with  this  Code  section. 

(b)  Permits  shall  be  transferable.  An  application  to  have  the  permit 
transferred  shall  be  made  within  30  days  of  the  change  in  ownership  of 
the  sign;  shall  be  made  to  the  department  upon  forms  prescribed  by  the 
department;  shall  contain  the  signature  of  the  applicant  and  such  other 
information  as  may  be  required  by  the  department;  and  shall  be  verified 
under  oath  by  the  person,  firm,  or  corporation  making  application  for 
transfer.  Failure  to  comply  in  a  timely  and  proper  manner  with  this 
subsection  shall  be  grounds  for  revocation  of  the  permit.  (Code  1933, 
§  95A-922,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1980,  p.  1017, 
§  6;  Ga.  L.  1982,  p.  3,  §  32.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Zoned  commercial  or  industrial  ar¬ 
eas.  —  Department  of  Transportation 
may  issue  permits  for  outdoor  advertising 
devices,  and  renew  such  permits,  within 
“forest-agricultural”  districts  of  Glynn 
County  if  the  department  commonly  and 
generally  recognizes  the  activities  permit¬ 


ted  therein  as  commercial  or  industrial. 
1975  Op.  Att’y  Gen.  No.  75-24. 

If  there  are  activities  permitted  in  the 
district  which  are  commonly  and  gener¬ 
ally  recognized  as  commercial,  then  the 
permits  for  outdoor  advertising  devices 
may  be  renewed,  provided  criteria  for  re- 
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newal  established  elsewhere  in  the  law 
are  met.  1975  Op.  Att’y  Gen.  No.  75-24. 

32-6-81.  Revocation  or  withholding  of  permits  for  illegal  or 
unauthorized  actions  against  the  department’s  prop¬ 
erty. 

(a)  It  shall  be  cause  for  the  department  to  revoke  a  sign  permit  or 
refuse  to  issue  a  sign  permit  if  any  of  the  department’s  property  on  the 
rights  of  way,  including  but  not  limited  to  trees,  vegetation,  or  fences,  is 
destroyed,  damaged,  converted,  or  altered  by  or  on  behalf  of  a  person, 
firm,  or  corporation  who  owns,  erects,  maintains,  leases,  or  uses  any 
sign  which  is  controlled  by  this  part.  When  the  department  believes 
that  any  of  the  aforesaid  property  has  been  destroyed,  damaged, 
converted,  or  altered,  the  department  shall  make  a  preliminary  inves¬ 
tigation  and  based  on  its  findings  may: 

(1)  Revoke  the  permit  or  permits  of  any  owner  of  a  sign  or  signs  if 
the  department  determines  that  the  person,  firm,  or  corporation  who 
owns  the  land  or  who  owns,  erects,  maintains,  leases,  or  uses  the  sign 
or  signs  caused,  hired,  procured,  or  consciously  or  by  design  con¬ 
sented  to  any  of  the  illegal  acts  described  in  this  paragraph  at  or  near 
the  sign  site,  thereby  depriving  the  sign  owner  of  the  permit  to  use 
that  site;  or 

(2)  Refuse  to  issue  a  permit  or  permits  for  a  sign  site  or  sites  for  a 
period  not  to  exceed  five  years  if  the  department  determines  that  the 
applicant  has  caused,  hired,  procured,  or  consciously  or  by  design 
consented  to  any  of  the  illegal  acts  described  in  this  subsection  on  the 
department’s  rights  of  way  within  500  feet  on  either  side  of  that  sign 
site  or  sites. 

(b)  Before  the  actions  listed  in  paragraph  (1)  of  subsection  (a)  of  this 
Code  section  may  be  taken,  the  department  shall  give  30  days’  written 
notice  via  certified  mail  or  statutory  overnight  delivery  to  the  permit 
holder;  and  this  notice  shall  apprise  the  permit  holder  of  a  hearing  that 
will  be  held  in  accordance  with  Code  Sections  50-13-13  through 
50-13-18.  If  the  action  described  in  paragraph  (2)  of  subsection  (a)  of 
this  Code  section  is  taken,  the  department  shall  state  this  in  its  refusal 
to  issue  a  permit,  and  the  applicant  shall  have  the  right  to  an 
administrative  review  of  this  action  as  provided  by  Code  Sections 
50-13-13  through  50-13-18.  (Code  1933,  §  95A-930.2,  enacted  by  Ga.  L. 
1980,  p.  1017,  §  8;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  2000,  p.  1589,  §  3.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  was  applicable  to  notices  delivered  on  or 
§  16,  not  codified  by  the  General  Assem-  after  July  1,  2000. 
bly,  provided  that  the  2000  amendment 
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32-6-82.  Acquisition  by  department  of  property  rights  in  out¬ 
door  advertising  which  does  not  comply  with  require¬ 
ments  of  part. 

The  department  is  authorized  to  acquire  by  purchase,  gift,  or  con¬ 
demnation  and  to  pay  just  compensation  for  any  property  rights  in 
outdoor  advertising  signs,  displays,  and  devices  which  were  lawfully 
erected  in  compliance  with  the  applicable  laws  in  effect  at  the  time  of 
erection  but  which  do  not  conform  to  this  part  or  which  fail  to  comply 
with  this  part  due  to  changed  conditions  beyond  the  control  of  the  sign 
owner.  The  department  shall  be  limited  to  an  expenditure  of  $5  million 
for  the  state’s  portion  of  just  compensation.  The  department  shall  be 
prohibited  from  paying  more  than  25  percent  of  any  award  for  just 
compensation.  (Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  11;  Code  1933,  §  95A-923, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  33.) 

RESEARCH  REFERENCES 

ALR.  —  Eminent  domain:  determina-  tion  of  billboards  or  other  advertising 
tion  of  just  compensation  for  condemna-  signs,  73  ALR3d  1122. 

32-6-83.  Acquisition  by  municipal  corporation  or  county  of  out¬ 
door  advertising  which  does  not  comply  with  require¬ 
ments  of  applicable  ordinances,  regulations,  or  resolu¬ 
tions. 

Any  municipal  corporation  or  county  is  authorized  to  acquire  by 
purchase,  gift,  or  condemnation  and  to  pay  just  compensation  for  any 
property  rights  in  outdoor  advertising  signs,  displays,  and  devices 
which  were  lawfully  erected  but  which  do  not  conform  with  the 
provisions  of  any  lawful  ordinance,  regulation,  or  resolution  or  which  at 
a  later  date  fail  to  comply  with  the  provisions  of  any  lawful  ordinance, 
regulation,  or  resolution  due  to  changed  conditions  beyond  the  control 
of  the  sign  owner.  No  municipal  corporation  or  county  shall  remove  or 
cause  to  be  removed  any  such  nonconforming  outdoor  advertising  sign, 
display,  or  device  without  paying  just  compensation.  Such  compensa¬ 
tion  shall  be  paid  in  accordance  with  the  conditions  stated  in  Code 
Section  32-6-84.  For  the  purposes  of  this  Code  section,  the  term 
“devices”  means  light,  lighting  fixtures,  or  other  fixtures  which  are 
permanently  attached  to  an  advertising  sign  or  display.  (Ga.  L.  1967,  p. 
423,  §  8;  Code  1933,  §  95A-923.1,  enacted  by  Ga.  L.  1979,  p.  803,  §  1.) 

Law  reviews.  —  For  article  surveying  Georgia  local  government  law  for  1978-79, 
legislative  and  judicial  developments  in  see  31  Mercer  L.  Rev.  155  (1979). 
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County  ordinance  violated  O.C.G.A. 
§  32-6-83  since  the  ordinance  provided 
that  a  nonconforming  sign  damaged  by 
weather  or  an  act  of  God  could  not  be 
repaired  or  reerected.  State  v.  Hartrampf, 
273  Ga.  522,  544  S.E.2d  130  (2001). 

Just  compensation.  —  County  sign 
ordinance  was  unconstitutional  since  the 
ordinance  conflicted  with  O.C.G.A. 
§  32-6-83  requiring  the  payment  of  just 
compensation  after  the  county  acquired 


an  owner’s  property  rights  when  an  adver¬ 
tiser  attempted  to  repair  a  nonconforming 
outdoor  advertising  sign  damaged  by  a 
tornado  and  the  ordinance  contained  no 
provision  for  paying  compensation.  Thus, 
the  trial  court’s  grant  of  summary  judg¬ 
ment  for  the  county  was  erroneous  when 
the  county  failed  to  pay  the  advertiser  just 
compensation  for  taking  of  the  advertis¬ 
er’s  sign.  Outdoor  Sys.  v.  Cobb  County,  274 
Ga.  611,  555  S.E.2d  435  (2001). 


RESEARCH  REFERENCES 


ALR.  _  Municipal  power  as  to  bill-  owner  to  construct  building  or  structure 

boards  and  outdoor  advertising,  58  ALR2d  overhanging  or  crossing  the  air  space 
13^4  above  public  street  or  sidewalk,  76  ALKza 

Municipality’s  power  to  permit  private  896. 

32-6-84.  Interests  and  losses  which  may  be  compensable  under 
Code  Sections  32-6-82  and  32-6-83. 

The  compensation  provided  for  in  Code  Sections  32-6-82  and  32-6-83 
is  authorized  to  be  paid  only  for  the  following: 

(1)  The  taking  from  the  owner  of  such  sign,  display,  or  device  of  all 
right,  title,  leasehold,  and  interest  in  such  sign,  display,  or  device; 

(2)  The  taking  from  the  owner  of  the  real  property  on  which  the 
sign,  display,  or  device  is  located  of  the  right  to  erect  and  maintain 
such  signs,  displays,  and  devices  thereon; 

(3)  The  actual  financial  loss  suffered  by  the  lessee  under  a  written 
lease  expressly  and  solely  permitting  the  erection  and  maintenance 
of  a  sign,  display,  or  device  (which  was  lawful  on  the  date  such  lease 
was  executed)  because  of  the  refusal  by  the  department  to  issue  a 
permit  for  the  erection  of  such  sign,  display,  or  device,  provided  that 
the  amount  of  compensation  paid  may  not  exceed  the  pro  rata  part  of 
the  entire  rental  paid  and  to  be  paid  under  such  lease  for  the 
unelapsed  portion  thereof  remaining  on  July  1,  1973;  or 

(4)  The  actual  financial  loss  suffered  by  the  lessor  under  a  written 
lease  expressly  and  solely  permitting  the  erection  and  maintenance 
of  a  sign,  display,  or  device  (which  was  lawful  on  the  date  such  lease 
was  executed)  because  of  the  refusal  by  the  department  to  issue  a 
permit  for  the  erection  of  such  sign,  display,  or  device,  provided  that 
the  amount  of  compensation  paid  may  not  exceed  the  pro  rata  part  of 
the  entire  rental  paid  and  to  be  paid  under  such  lease  for  the 
unelapsed  portion  thereof  remaining  on  July  1,  1973.  (Ga.  L.  1967,  p. 
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423,  §  8;  Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  12;  Code  1933,  §  95A-924, 

enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2001,  p.  4,  §  32.) 

RESEARCH  REFERENCES 

ALR.  —  Eminent  domain:  determina-  tion  of  billboards  or  other  advertising 
tion  of  just  compensation  for  condemna-  signs,  73  ALR3d  1122. 

32-6-85.  Department’s  exercise  of  eminent  domain  power  to 
acquire  interests  specified  in  Code  Section  32-6-84. 

Whenever  it  is  necessary,  in  the  judgment  of  the  commissioner,  to 
acquire  those  interests  specified  in  Code  Section  32-6-84,  the  depart¬ 
ment  may  exercise  the  power  of  eminent  domain  in  the  manner 
provided  in  Article  1  of  Chapter  3  of  this  title  for  the  acquisition  of  real 
property  needed  for  the  construction  of  highways.  (Ga.  L.  1967,  p.  423, 
§  9;  Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  13;  Code  1933,  §  95A-925,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1.) 

32-6-86.  Compensation  contingent  upon  federal  matching 
funds. 

The  department  shall  not  acquire  any  sign  by  purchase  or  condem¬ 
nation,  any  portion  of  the  cost  of  which  is  eligible  for  federal  participa¬ 
tion,  until  such  time  as  federal  matching  funds  have  been  apportioned 
to  and  made  available  to  the  department  for  such  acquisition.  No  sign 
shall  be  acquired  by  condemnation,  except  after  three  months’  written 
notice  has  been  given  to  the  owner  thereof  of  the  intention  to  so  acquire 
the  same,  during  which  time  the  penalties  provided  by  this  part  shall 
not  apply.  (Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  14;  Code  1933,  §  95A-926, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

U.S.  Code.  —  For  provisions  regarding  referred  to  in  this  Code  section,  see  23 
authorization  of  federal  matching  funds,  U.S.C.  §  131(m). 

32-6-87.  Agreements  with  United  States  Secretary  of  Transpor¬ 
tation. 

Subject  to  the  provisions  of  this  part,  the  department  is  authorized, 
on  behalf  of  the  state,  to  enter  into  agreements  with  the  United  States 
Secretary  of  Transportation  (as  provided  in  Section  131  of  Title  23  of  the 
United  States  Code)  relating  to  the  control  of  outdoor  advertising  in 
areas  adjacent  to  the  interstate  and  primary  systems,  including  the 
establishment  of  information  centers  at  safety  rest  areas.  The  depart¬ 
ment  is  also  authorized  to  take  action  in  the  name  of  the  state  to  comply 
with  the  terms  of  such  agreements.  (Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  22; 
Code  1933,  §  95A-934,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 
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32-6-87.1.  “RV  friendly”  markers. 

(a)  Subject  to  the  prior  approval  of  the  Federal  Highway  Adminis¬ 
tration,  the  department  is  directed  to  incorporate  the  use  of  “RV 
friendly”  markers  on  specific  service  signs  for  business  establishments 
that  cater  to  the  needs  of  persons  driving  recreational  vehicles.  A 
business  establishment  that  qualifies  for  participation  in  the  specific 
service  sign  program  and  that  also  qualifies  as  “RV  friendly”  may 
request  that  an  “RV  friendly”  marker  be  displayed  immediately  adja¬ 
cent  to  such  establishment’s  business  logo  sign  on  the  appropriate 
background  sign  panel.  For  purposes  of  this  Code  section,  the  “RV 
friendly”  marker  to  be  displayed  shall  be  such  marker  as  may  be 
approved  by  the  Federal  Highway  Administration  in  the  Manual  on 
Uniform  Traffic  Control  Devices. 

(b)  In  accordance  with  Chapter  13  of  Title  50,  the  “Georgia  Admin¬ 
istrative  Procedure  Act,”  and  subject  to  the  approval  of  the  Federal 
Highway  Administration,  the  department  shall  promulgate  such  rules 
and  regulations  as  are  necessary  to  implement  the  provisions  of  this 
Code  section,  including  the  promulgation  of  rules  and  regulations 
setting  forth  the  minimum  requirements  that  business  establishments 
must  meet  in  order  to  qualify  as  “RV  friendly.”  Such  requirements  shall 
include,  but  shall  not  be  limited  to,  the  availability  at  each  qualifying 
business  establishment  of  parking  spaces,  entrances  and  exits  in 
sufficient  number  and  of  sufficient  size  and  dimensions  to  easily 
accommodate  recreational  vehicles,  and  the  presence  of  appropriate 
overhang  clearances  at  all  facilities,  if  applicable. 

(c)  For  the  purposes  of  assisting  the  Federal  Highway  Administra¬ 
tion  in  considering  the  approval  of  an  “RV  friendly”  marker  for 
incorporation  into  the  Manual  on  Uniform  Traffic  Control  Devices,  the 
department  is  directed  to  submit  a  request  to  the  Federal  Highway 
Administration  for  permission  to  experiment  with  the  use  of  an  “RV 
friendly”  marker  on  specific  service  signs  in  accordance  with  this  Code 
section.  (Code  1981,  §  32-6-87.1,  enacted  by  Ga.  L.  2007,  p.  45,  §  1/SB 
87;  Ga.  L.  2008,  p.  324,  §  32/SB  455.) 

32-6-88.  Designation  of  defined  areas. 

Upon  written  request  made  by  any  county,  city,  corporation,  partner¬ 
ship,  association,  person,  or  persons,  the  board  is  authorized  to  consider 
and  to  designate  a  specific  area  or  areas  as  a  defined  area  or  areas,  upon 
a  showing  having  been  made  that  the  area  in  question  contains 
directional  signs,  displays,  or  devices  which  were  lawfully  erected 
under  state  law  in  force  at  the  time  of  erection  and  in  existence  on  May 
5,  1976,  and  which  do  not  conform  to  the  requirements  of  paragraphs 
(1)  through  (6)  of  Code  Section  32-6-72  and  paragraphs  (1)  through  (4) 
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of  Code  Section  32-6-73,  and  upon  a  further  showing  that  such  direc¬ 
tional  signs,  displays,  and  devices  provide  directional  information 
about  goods  and  services  in  the  specific  interest  of  the  traveling  public 
and  that  their  removal  would  work  a  substantial  economic  hardship  in 
such  defined  area  or  areas.  (Code  1933,  §  95A-934.1,  enacted  by  Ga.  L. 
1979,  p.  1086,  §  5.) 

32-6-89.  Retention  of  directional  signs,  displays,  and  devices  in 
defined  areas. 

Upon  designation  made  by  the  board  of  an  area  or  areas  as  a  defined 
area  or  areas  for  purposes  of  requesting  the  approval  of  the  United 
States  Secretary  of  Transportation  for  the  retention  of  directional  signs, 
displays,  and  devices  in  the  specific  interest  of  the  traveling  public,  the 
Georgia  Department  of  Transportation  is  authorized  to  request  the 
approval  of  the  United  States  Secretary  of  Transportation.  (Code  1933, 
§  95A-934.2,  enacted  by  Ga.  L.  1979,  p.  1086,  §  5;  Ga.  L.  1991,  p.  94, 
§  32.) 

32-6-90.  Promulgation  of  rules  and  regulations  by  department. 

The  department  is  authorized  to  promulgate  rules  and  regulations 
governing  the  issuance  and  revocation  of  permits  for  the  erection  and 
maintenance  of  outdoor  advertising  which  is  authorized  by  Code 
Sections  32-6-72  and  32-6-73  and  which  is  not  prohibited  by  this  part. 
The  department  is  further  authorized  to  promulgate  rules  and  regula¬ 
tions  governing  the  issuance,  revocation,  and  renewal  of  permits  for  the 
trimming  of  trees  and  vegetation  on  the  state’s  rights  of  way  authorized 
by  and  in  accordance  with  Code  Section  32-6-75.3.  Such  rules  and 
regulations  shall  be  consistent  with  the  safety  and  welfare  of  the 
traveling  public,  and  as  may  be  necessary  to  carry  out  the  policy  of  the 
state  declared  in  this  part,  and  consistent  with  the  purposes  of  the 
Highway  Beautification  Act  of  1965,  Public  Law  89-285,  as  amended, 
and  contained  in  Title  23,  United  States  Code.  The  department  is 
further  authorized  to  promulgate  such  rules  and  regulations  as  are 
necessary  to  carry  out  this  part.  (Ga.  L.  1967,  p.  423,  §  5;  Ga.  L.  1971, 
Ex.  Sess.,  p.  5,  §  8;  Code  1933,  §  95A-920,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1974,  p.  1422,  §  31;  Ga.  L.  1977,  p.  263,  §  6;  Ga.  L. 
1981,  p.  955,  §  1;  Ga.  L.  1998,  p.  1313,  §  4.) 

Law  reviews.  —  For  review  of  1998  and  ferries,  see  15  Ga.  St.  U.L.  Rev.  136 
legislation  relating  to  highways,  bridges,  (1998). 

JUDICIAL  DECISIONS 

Outdoor  advertising.  —  Since  former  expressly  forbade  the  commissioner  from 
paragraph  (a)(4)  of  O.C.G.A.  §  32-2-41  exercising  the  board’s  power  concerning 
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the  approval  of  “long-range  plans  and  pro¬ 
grams  of  the  department,”  and  the  adop¬ 
tion,  amendment,  or  repeal  of  departmen- 
tal  rules  and  regulations  concerning 
outdoor  advertising  in  Georgia  was  a 
long-range  program,  the  commissioner 
was  not  empowered  to  adopt  proposed 
amendments  to  such  rules  and  regula¬ 
tions  sua  sponte.  Outdoor  Adv.  Ass  n  v. 
DOT,  186  Ga.  App.  550,  367  S.E.2d  827, 
cert,  denied,  186  Ga.  App.  918,  367  S.E.2d 
827  (1988). 

O.C.G.A.  §  32-6-70,  in  no  uncertain 
terms,  delegated  the  regulation  of  outdoor 


advertising  to  the  Georgia  Department  of 
Transportation  (DOT),  as  the  statute  pro¬ 
vided  in  part  that  it  was  the  intention  of 
the  General  Assembly  to  provide  a  statu¬ 
tory  basis  for  the  regulation  of  outdoor 
advertising,  such  basis  to  be  consistent 
with  the  public  policy  relating  to  areas 
adjacent  to  roads  of  the  state  highway 
system,  under  §  32-6-70(a),  and  O.C.G.A. 
§  32-6-90  further  authorized  the  DOT  to 
promulgate  regulations  governing  per¬ 
mits  for  outdoor  advertising.  Walker  v. 
DOT,  279  Ga.  App.  287,  630  S.E.2d  878 
(2006). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Department  must  maintain  control 
over  contemplated  tree  cutting  oper¬ 
ations.  —  Given  the  Department  of 
Transportation’s  authority  and  obligation 
to  control  the  state  highway  system,  it 
seems  imperative  that  the  department 
maintain  rigid  and  absolute  control  over 
any  contemplated  tree  cutting  operations, 
particularly  if  those  operations  are  under¬ 
taken  by  private  individuals  on 
rights-of-way.  1981  Op.  Att’y  Gen.  No. 
81-75. 


Authorization  to  regulate  cutting  of 
trees  and  vegetation  on  rights-of-way. 

—  Authorization  to  formulate  rules  re¬ 
lated  to,  and  issuance  of  permits  for,  cut¬ 
ting  of  trees  and  vegetation  on 
rights-of-way  does  not  impinge  upon  the 
Department  of  Transportation’s  authority 
and  legal  obligation  to  control  the  state 
highway  system.  1981  Op.  Att’y  Gen.  No. 
81-75. 


RESEARCH  REFERENCES 


ALR.  —  Building  regulations  as  appli-  billboards  or  other  conditions  on  adjoining 
cable  to  billboards  and  similar  structures,  property  which  are  deemed  dangerous  to 
60  ALR  1158.  travel  or  offensive  esthetically  to  travel- 

Power  of  highway  officer  in  respect  of  ers,  81  ALR  1547. 

32-6-91.  Erection  or  maintenance  of  sign  without  permit  as 
constituting  misdemeanor. 

Any  person  who  erects  or  maintains  any  sign  for  which  a  permit  is 
required  by  this  part  without  a  valid  permit  or  renewal  of  such  permit 
issued  by  the  department  shall  be  guilty  of  a  misdemeanor.  Each  day  or 
fraction  thereof  during  which  a  sign  is  unlawfully  maintained  shall 
constitute  a  separate  offense.  The  commissioner  and  officials  or  employ¬ 
ees  of  said  department  designated  by  the  commissioner  are  authorized 
to  take  such  actions  as  may  be  necessary  or  appropriate  to  procure  the 
prosecution  and  conviction  of  any  person,  firm,  or  corporation  violating 
this  Code  section.  (Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  15;  Code  1933, 
§  95A-927,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 
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32-6-92.  Maintenance  of  unauthorized  sign  as  constituting  mis¬ 
demeanor. 

Any  person  who  maintains  any  sign  not  authorized  by  this  part  and 
which  was  not  lawfully  in  existence  on  October  6,  1971,  shall  be  guilty 
of  a  misdemeanor.  Each  day  or  fraction  thereof  during  which  a  sign  is 
unlawfully  maintained  shall  constitute  a  separate  offense.  The  commis¬ 
sioner  and  officials  or  employees  of  the  department  designated  by  the 
commissioner  are  authorized  to  take  such  actions  as  may  be  necessary 
or  appropriate  to  procure  the  prosecution  and  conviction  of  any  person, 
firm,  or  corporation  violating  this  Code  section.  (Ga.  L.  1971,  Ex.  Sess., 
p.  5,  §  16;  Code  1933,  §  95A-928,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

RESEARCH  REFERENCES 

ALR.  —  Municipal  power  as  to  bill¬ 
boards  and  outdoor  advertising,  58  ALR2d 
1314. 

32-6-93.  Erection  or  maintenance  of  sign  without  a  permit  as 
constituting  a  public  nuisance;  enjoining  erection  or 
maintenance  of  such  sign. 

The  erection  or  maintenance  by  any  person,  firm,  or  corporation  of 
any  sign  for  which  a  permit  is  required  by  this  part  without  a  valid 
permit  or  renewal  thereof  issued  by  the  department  is  declared  to  be  a 
public  nuisance.  In  addition  to  the  remedies  provided  for  in  this  part  or 
which  may  otherwise  exist  under  the  laws  of  Georgia,  the  department 
is  authorized  to  bring  an  equitable  proceeding  to  enjoin  any  person, 
firm,  or  corporation  from  erecting  or  maintaining,  without  a  valid 
permit  or  renewal  thereof,  any  sign  for  which  a  permit  or  renewal 
thereof  is  required  by  this  part.  It  shall  not  be  necessary  for  the 
department  to  allege  and  prove  that  there  is  no  adequate  remedy  at  law 
in  order  to  obtain  the  equitable  relief  provided  for  in  this  Code  section. 
(Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  17;  Code  1933,  §  95A-929,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1.) 

RESEARCH  REFERENCES 

ALR.  —  Municipal  power  as  to  bill-  Billboards  and  other  outdoor  advertis- 
boards  and  outdoor  advertising,  58  ALR2d  ing  signs  as  civil  nuisance,  38  ALR3d  647. 
1314. 

32-6-94.  Maintenance  of  unauthorized  sign  as  constituting  a 
public  nuisance;  enjoining  maintenance  of  such  sign. 

The  maintenance  by  any  person,  firm,  or  corporation  of  any  sign 
which  is  not  authorized  by  this  part  and  which  was  not  lawfully  in 
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existence  on  October  6,  1971,  is  declared  to  be  a  public  nuisance.  In 
addition  to  the  remedies  provided  for  in  this  part  or  which  may 
otherwise  exist  under  the  laws  of  Georgia,  the  department  is  authorized 
to  bring  an  equitable  proceeding  to  enjoin  any  person,  firm,  or  corpo¬ 
ration  from  maintaining  any  sign  which  is  not  in  compliance  with  this 
Code  section.  It  shall  not  be  necessary  for  the  department  to  allege  and 
prove  that  there  is  no  adequate  remedy  at  law  in  order  to  obtain  the 
equitable  relief  provided  for  in  this  Code  section.  (Ga.  L.  1971,  Ex.  Sess., 
p.  5,  §  18;  Code  1933,  §  95A-930,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

RESEARCH  REFERENCES 

ALR.  —  Municipal  power  as  to  bill-  Billboards  and  other  outdoor  advertis- 
boards  and  outdoor  advertising,  58  ALR2d  ing  signs  as  civil  nuisance,  38  ALR3d  647. 
1314. 

32-6-95.  Applicability  of  Chapter  13  of  Title  50,  the  “Georgia 
Administrative  Procedure  Act,”  to  part  generally;  affir¬ 
mance  of  agency  decision  by  operation  of  law. 

(a)  In  addition  to  the  procedures  and  remedies  afforded  by  this  part, 
any  person,  firm,  or  corporation  who  owns,  uses,  leases,  or  subleases 
any  outdoor  advertising  sign  which  is  controlled  by  this  part  or  who 
owns  property  on  which  a  sign  is  located  shall  be  subject  to  Chapter  13 
of  Title  50,  the  “Georgia  Administrative  Procedure  Act,”  with  respect  to 
the  erection,  maintenance,  or  use  of  outdoor  advertising  signs. 

(b)  It  is  specifically  declared  that  the  procedures  provided  in  Code 
Sections  50-13-13  through  50-13-22  may  be  employed  in  cases  wherein 
the  department  believes  that  a  sign  has  been  erected  or  is  being 
maintained  or  used  in  violation  of  this  part.  After  conducting  the 
hearing  required  by  Code  Section  50-13-13,  the  commissioner  or  the 
commissioner’s  designee,  hearing  officer,  or  others  are  authorized  to 
issue  an  order  requiring  the  disassembly  and  removal  of  any  sign  which 
has  been  administratively  determined  to  be  illegal  as  defined  by 
paragraph  (6)  of  Code  Section  32-6-71.  In  the  event  that  the  commis¬ 
sioner  or  the  commissioner’s  designee,  hearing  officer,  or  others  find 
that  a  sign  is  illegal  and  order  its  disassembly  and  removal,  the  party 
or  parties  against  whom  the  order  is  directed  shall  be  given  120  days 
from  the  date  of  the  order  in  which  to  disassemble  and  remove  the  sign. 
In  the  event  the  party  or  parties  against  whom  the  order  is  directed  fail 
to  comply  with  the  order,  the  department  may  disassemble  and  remove 
the  sign  in  accordance  with  Code  Section  32-6-96. 

(c)  Notwithstanding  any  other  law  to  the  contrary,  when  a  petition 
for  judicial  review  of  a  final  decision  of  the  commissioner  or  the 
commissioner’s  designee,  hearing  officer,  or  others  in  any  matter 
arising  under  this  title  is  filed  pursuant  to  Chapter  13  of  Title  50,  the 
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“Georgia  Administrative  Procedure  Act,”  if  the  superior  court  in  which 
the  petition  for  review  is  filed  does  not  hear  the  case  within  120  days 
from  the  date  the  petition  for  review  is  filed  with  the  court,  the  final 
agency  decision  shall  be  considered  affirmed  by  operation  of  law  unless 
a  hearing  originally  scheduled  to  be  heard  within  120  days  has  been 
continued  to  a  date  certain  by  order  of  the  court.  In  the  event  a  hearing 
is  held  later  than  120  days  after  the  date  the  petition  for  review  is  filed 
with  the  superior  court  because  a  hearing  originally  scheduled  to  be 
heard  within  the  120  days  has  been  continued  to  a  date  certain  by  order 
of  the  court,  the  final  agency  decision  shall  be  considered  affirmed  by 
operation  of  law  if  no  order  of  the  court  disposing  of  the  issues  presented 
for  review  has  been  entered  within  60  days  after  the  date  of  the 
continued  hearing.  If  a  case  is  heard  within  120  days  from  the  date  the 
petition  for  review  is  filed,  the  final  agency  decision  shall  be  considered 
affirmed  by  operation  of  law  if  no  order  of  the  court  dispositive  of  the 
issues  presented  for  review  has  been  entered  within  60  days  of  the  date 
of  the  hearing. 

(d)  A  decision  of  the  agency  affirmed  by  operation  of  law  under 
subsection  (c)  of  this  Code  section  shall  be  subject  to  appellate  review  in 
the  same  manner  as  a  decision  of  the  superior  court.  The  date  of  entry 
of  judgment  for  purposes  of  appeal  pursuant  to  Code  Section  5-6-35  of 
a  decision  affirmed  by  operation  of  law  without  action  of  the  superior 
court  shall  be  the  last  date  on  which  the  superior  court  could  have  taken 
action  under  subsection  (c)  of  this  Code  section.  (Code  1933, 
§  95A-930.1,  enacted  by  Ga.  L.  1980,  p.  1017,  §  7;  Ga.  L.  1993,  p.  969, 
§  1.) 


JUDICIAL  DECISIONS 


Affirmed  by  operation  of  law.  — 

When  landowners  and  a  sign  company 
sought  judicial  review  of  the  Georgia  De¬ 
partment  of  -Transportation’s  denial  of 
their  request  for  permits  to  erect  outdoor 
advertising  on  the  owners’  property,  an 
affirmance  of  the  denial  was  affirmed  by 
operation  of  law,  under  O.C.G.A. 
§  32-6-95(c),  because  the  owners  and  the 
company  did  not  schedule  a  hearing  on 
their  petition  for  judicial  review  to  occur 
within  120  days  of  the  petition  being  filed. 
Walker  v.  DOT,  279  Ga.  App.  287,  630 
S.E.2d  878  (2006). 


Construction  with  §  34-9-105.  —  In 

light  of  the  fact  that  O.C.G.A.  §  32-6-95(c) 
is  worded  nearly  identically  to  O.C.G.A. 
§  34-9- 105(b)  and  that  both  statutes  con¬ 
cern  trial  court  review  of  agency  decisions, 
there  is  no  reason  to  interpret  the  “af¬ 
firmed  by  operation  of  law”  provision  in 
§  32-6-95(c)  differently  from  the  interpre¬ 
tation  of  the  similar  provision  in 
§  34-9-105(b).  Walker  v.  DOT,  279  Ga. 
App.  287,  630  S.E.2d  878  (2006). 
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32-6-96.  Authority  of  department  to  enter  upon  private  lands  to 
implement  administrative  decisions;  reimbursement  of 
department  for  expenses;  return  or  disposition  of 
stored  sign  remnants. 

(a)  After  notifying  the  landowner  by  registered  or  certified  mail  or 
statutory  overnight  delivery,  in  cases  where  an  administrative  order 
has  been  issued  by  the  commissioner  or  his  designee,  hearing  officer,  or 
others  requiring  the  removal  of  an  illegal  outdoor  advertising  sign  and 
the  order  has  become  a  final  decision,  the  department  shall  be  autho¬ 
rized  to  enter  upon  privately  owned  lands  for  the  purposes  of  effectu¬ 
ating  the  administrative  order  requiring  disassembly  and  removal  of 
illegal  signs,  provided  the  order  issued  authorizes  this  action  by  the 
department. 

(b)  The  disassembly  and  removal  of  any  illegal  sign  by  the  depart¬ 
ment  shall  begin  only  after  an  inspection  of  the  sign  site  has  been  made 
by  an  employee  of  the  department  and  it  is  found  that  the  sign  has  not 
been  removed  and  an  affidavit  of  the  employee  reflecting  this  finding 
has  been  filed  by  the  department  in  the  closed  administrative  record  in 
the  case.  When  the  department  disassembles  and  removes  a  sign,  it 
shall  be  done  as  expeditiously  as  reasonably  possible  during  daylight 
hours  of  regular  working  days,  and  it  shall  be  done  in  a  manner  so  as 
to  cause  as  little  inconvenience  to  the  property  owner  as  is  possible 
under  the  circumstances.  The  outdoor  advertising  sign  shall  be  re¬ 
moved  to  the  nearest  convenient  field  or  district  office  of  the  department 
which  is  suitable  for  storage  of  the  sign. 

(c)  An  itemization  of  the  expenses  incurred  by  the  department  for  the 
disassembly,  removal,  transportation,  and  storage  may  be  kept  and  a 
statement  for  the  expenses  incurred  may  be  sent  via  certified  mail  or 
statutory  overnight  delivery  to  the  party  or  parties  against  whom  the 
order  requiring  the  disassembly  and  removal  is  directed.  It  shall  be  the 
duty  of  the  party  or  parties  to  reimburse  the  department  for  the 
expenses  incurred  by  the  department  for  the  disassembly,  removal, 
transportation,  and  storage  of  the  sign.  In  the  event  the  expenses  are 
not  paid  in  full  within  30  days  of  receipt  of  the  itemized  statement,  the 
department  in  its  discretion  may: 

(1)  Institute  a  civil  action  to  recover  these  unpaid  expenses; 

(2)  Utilize  any  other  collection  procedures  authorized  by  law;  or 

(3)  Refuse  to  issue  a  permit  or  permits  to  the  party  or  parties  from 
whom  the  expenses  are  due  for  any  outdoor  advertising  site  until 
such  expenses  are  paid. 

However,  if  the  party  or  parties  dispute  the  itemized  amount  or  dispute 
that  the  expenses  are  due,  the  party  or  parties  may  deposit  the  sum 
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claimed  due  with  the  department  or  post  a  bond  with  good  security  in 
an  amount  equal  to  the  sum  claimed  due,  such  bond  to  be  approved  by 
the  department,  and  the  party  or  parties  shall  then  request  a  hearing 
and  the  controversy  shall  be  decided  in  accordance  with  Code  Sections 
50-13-13  through  50-13-18.  Until  such  a  final  determination  is  made, 
the  department  shall  not  refuse  to  issue  a  permit  or  permits. 

(d)  If  the  party  or  parties  against  whom  the  order  is  directed  pay  the 
itemized  expenses  within  30  days  from  the  receipt  of  the  statement  and 
requests  the  right  to  retrieve  the  stored  remains  of  the  sign  at  the  time 
of  payment,  the  department  shall  allow  the  party  or  parties  to  retrieve 
the  sign  remains  within  a  reasonable  period  of  time.  If  the  party  or 
parties  against  whom  the  order  is  directed  fail  to  pay  the  itemized 
expenses  within  30  days  of  the  receipt  of  the  statement,  or  if  they  timely 
pay  the  expenses  but  fail  to  request  the  right  to  retrieve  the  sign 
remains  within  a  timely  period  or,  if  after  making  a  timely  request  they 
fail  to  retrieve  the  sign  remains  within  a  timely  period,  then  the 
department  is  authorized  to  dispose  of  the  stored  signs,  or  remnants 
thereof,  in  any  lawful  manner  the  department  deems  appropriate.  Any 
other  provisions  of  this  or  any  other  law  to  the  contrary  notwithstand¬ 
ing,  any  party  or  parties  against  whom  any  order  is  issued  shall  have 
the  right  to  seek  relief  directly  in  the  superior  court.  (Ga.  L.  1971,  Ex. 
Sess.,  p.  5,  §  19;  Code  1933,  §  95A-931,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  1980,  p.  1017,  §  9;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1996,  p.  6, 
§  32;  Ga.  L.  2000,  p.  1589,  §  3.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  was  applicable  to  notices  delivered  on  or 
§  16,  not  codified  by  the  General  Assem-  after  July  1,  2000. 
bly,  provided  that  the  2000  amendment 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §  95-2006  and 
former  Ga.  L.  1967,  p.  423,  which  were 
subsequently  repealed  but  were  suc¬ 
ceeded  by  provisions  in  this  Code  section, 
are  included  in  the  annotations  for  this 
Code  section. 

Procedures  for  disposal  of  confis¬ 
cated  signs.  —  When  advertising  signs 
are  removed  from  state  highway  property, 
the  Department  of  Transportation  must 

32-6-97.  Construction  of  part. 


first  send  a  30  day  notice  to  the  owner  of 
the  signs,  and  then  store  the  signs  for  a 
reasonable  length  of  time,  during  which 
time  the  owner  may  claim  the  signs;  if  the 
signs  are  unclaimed  after  a  reasonable 
length  of  time  such  signs  may  be  treated 
as  abandoned  property  and  disposed  of  in 
any  manner,  within  the  law,  the  depart¬ 
ment  deems  appropriate.  1971  Op.  Att’y 
Gen.  No.  71-24  (decided  under  former  Ga. 
L.  1967,  p.  423). 


Nothing  in  this  part  shall  be  construed  to  abrogate  or  affect  any 
lawful  ordinance,  regulation,  or  resolution  which  is  more  restrictive 


1191 


32-6-97 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-6-110 


than  this  part.  (Ga.  L.  1971,  Ex.  Sess.,  p.  5,  §  20;  Code  1933,  §  95A-932, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 


JUDICIAL  DECISIONS 


State  law  has  not  preempted  police 
power  authority  of  municipalities  to 

regulate  the  location  and  maintenance  of 
outdoor  advertising  signs  within  the  mu¬ 
nicipalities’  territorial  jurisdictions.  City 


of  Doraville  v.  Turner  Communications 
Corp.,  236  Ga.  385,  223  S.E.2d  798  (1976). 

Cited  in  Lamar  Co.,  L.L.C.  v.  City  of 
Marietta,  538  F.  Supp.  2d  1366  (N.D.  Ga. 
2008). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


General  statutes  control  over  local 
ordinances.  —  When  issuing  permits  for 
outdoor  advertising  devices,  the  Depart¬ 
ment  of  Transportation  must  be  guided  by 
the  law,  notwithstanding  the  local  zoning 
ordinances.  1975  Op.  Att’y  Gen.  No.  75-24. 

When  permit  may  issue  for  adver¬ 
tising  in  forest-agricultural  district. 
—  If,  in  the  Department  of  Transporta¬ 
tion’s  uniform  application  of  the  law,  one 


or  more  of  the  following  activities,  that  is, 
animal  hospitals,  golf  courses,  dredging, 
land  fill,  or  the  excavation  of  natural  ma¬ 
terials,  boat  marinas,  bait  houses,  swim¬ 
ming  beaches,  and  radio  and  television 
stations,  are  commonly  or  generally  recog¬ 
nized  as  commercial,  the  department  may 
issue  permits  for  outdoor  advertising  de¬ 
vices  in  the  forest-agricultural  district. 
1975  Op.  Att’y  Gen.  No.  75-24. 


RESEARCH  REFERENCES 


ALR.  —  Municipal  power  as  to  bill¬ 
boards  and  outdoor  advertising,  58  ALR2d 
1314. 

Municipality’s  power  to  permit  private 


owner  to  construct  building  or  structure 
overhanging  or  crossing  the  air  space 
above  public  street  or  sidewalk,  76  ALR2d 
896. 


ARTICLE  4 

LIMITED-ACCESS  ROADS 


32-6-110.  “Local  service  road”  defined. 


As  used  in  this  article,  the  term  “local  service  road”  means  any  public 
road,  whether  existing  at  the  time  of  the  designation  of  a  limited-access 
road  or  established  thereafter,  which  serves  the  owner  or  occupant  of 
any  land  or  improvements  abutting  a  limited-access  road  and  which 
gives  a  means  of  ingress  to  and  egress  from  any  such  lands  or 
improvements.  (Ga.  L.  1955,  p.  559,  §  2;  Code  1933,  §  95A-935,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Dept,  of  Transp.  v.  Worley,  150 
Ga.  App.  768,  258  S.E.2d  595  (1979). 
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RESEARCH  REFERENCES 

ALU*  —  Abutting  owner’s  right  to  dam-  Measure  and  elements  of  damage  for 
ages  for  limitation  of  access  caused  by  limitation  of  access  caused  by  conversion 
conversion  of  conventional  road  into  of  conventional  road  into  limited-access 
limited-access  highway,  42  ALR3d  13.  highway,  42  ALR3d  148. 

32-6-111.  Establishment  and  maintenance  of  limited-access 
roads. 


(a)  The  department  or  a  county  or  a  municipality  in  this  state,  acting 
alone  or  in  cooperation  with  each  other  or  with  any  federal,  state,  or 
local  agency,  is  authorized  and  empowered  to  plan,  designate,  establish, 
regulate,  abandon,  alter,  improve,  maintain,  and  provide  limited-access 
public  roads  wherever  the  department  or  such  authorities  consider  that 
traffic  conditions,  present  or  future,  justify  such  special  facilities, 
provided  that  the  term  “traffic  conditions,  present  or  future,  justifying 
such  special  facilities”  shall  be  construed  to  mean  a  road  having  present 
traffic  volumes  requiring  a  minimum  of  four  lanes  of  road  or  traffic 
volumes  estimated  to  be  accommodated  by  the  road  within  a  period  not 
to  exceed  20  years  from  the  date  of  such  consideration  that  will  require 
a  minimum  of  four  lanes  of  road;  provided,  further,  that  within 
municipalities  such  authorization  for  limited-access  public  roads  shall 

•  be  subject  to  such  municipal  consent  as  may  be  provided  by  law,  except 
that  such  municipal  consent  is  not  necessary  for  any  limited-access 
road  if  the  limited-access  road  includes  space  or  other  provisions  for  the 
construction  of  a  heavy  rail  line  as  a  part  of  a  public  transportation 
system  or  a  rapid  busway  operating  on  a  designated  lane  as  a  part  of  a 
public  transportation  system  and  such  public  transportation  system  is 
a  part  of  a  regional  transportation  plan  developed  by  the  metropolitan 
planning  organization  or  other  such  similar  body. 

(b)  The  department  or  a  county  or  a  municipality,  in  addition  to  the 
specific  powers  granted  in  this  article,  also  shall  have  and  may  exercise, 
relative  to  limited-access  facilities,  any  and  all  additional  authority 
vested  in  them  relative  to  other  public  roads  in  their  jurisdiction.  (Ga. 
L.  1955,  p.  559,  §  3;  Code  1933,  §  95A-936,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1989,  p.  163,  §  1.) 

Cross  references.  —  Manner  of  oper-  ways  and  controlled-access  roadways, 
ation  of  motor  vehicles  on  divided  high-  §  40-6-50  et  seq. 

JUDICIAL  DECISIONS 


Resolution  and  ordinance  authoriz¬ 
ing  land  transfer  constituted  “municipal 
consent”  as  well  as  “cooperation”  between 
city  and  the  Department  of  Transporta¬ 
tion  and  thus  estopped  city  from  revoking 


the  department’s  consent  to  construction 
of  parkway.  DOT  v.  City  of  Atlanta,  255 
Ga.  124,  337  S.E.2d  327  (1985). 

No  need  to  condemn  “right  of  ac¬ 
cess”  not  existing  previously.  —  Con- 
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demnor  creating  a  limited  access  highway 
does  not  have  to  condemn  a  purported 
“right  of  access”  where  none  has  previ¬ 
ously  existed.  DOTv.  Hardin,  231  Ga.  359, 
201  S.E.2d  441  (1973). 

Political  subdivisions  not  liable  for 
each  others’  torts  in  joint  project.  — 
While  the  law  authorizes  the  cooperation 
of  counties  and  municipal  corporations 
with  the  Department  of  Transportation 
for  the  purpose  of  establishing  limited 
access  highways,  there  is  nothing  in  the 
statute  or  in  the  law  generally  which 
expressly  or  by  implication  makes  one  of 
the  cooperating  governmental  entities  lia¬ 
ble  for  the  unilateral  tortious  acts  of  an¬ 


other  cooperating  governmental  entity  in 
a  project  of  this  type.  Madden  v.  Fulton 
County,  102  Ga.  App.  19,  115  S.E.2d  406 
(1960). 

Courts  may,  and  the  Court  of  Appeals 
does,  take  judicial  cognizance  that  munic¬ 
ipalities  and  counties  are  separately  cre¬ 
ated  and  possess  divergent  powers;  ac¬ 
cordingly,  the  unilateral  action  of  one  may 
not  be  construed  as  imposing  liability 
upon  the  other  even  though  the  action 
taken  by  the  one  may  be  under  a  statute 
authorizing  a  cooperative  effort.  Madden 
v.  Fulton  County,  102  Ga.  App.  19,  115 
S.E.2d  406  (1960). 


RESEARCH  REFERENCES 


ALR.  —  Validity  of  restrictions  as  to 
points  at  which  jitney  bus  passengers  may 
be  taken  on  and  discharged,  6  ALR  110. 

Effect  of  expiration  of  charter  of  turn¬ 
pike  or  tollroad  company  on  title  to  road, 
30  ALR  206. 


Abutting  owner’s  right  to  damages  or 
other  relief  for  loss  of  access  because  of 
limited-access  highway  or  street,  43 
ALR2d  1072;  42  ALR3d  13;  42  ALR3d  148. 


32-6-112.  Acquisition  of  property  and  property  rights. 

The  department,  a  county,  or  a  municipality  may  acquire  private 
property  and  property  rights  for  limited-access  facilities  and  service 
roads,  including  rights  of  access,  of  view,  of  air,  and  of  light  through  gift, 
devise,  purchase,  or  condemnation  in  the  same  manner  as  such  govern¬ 
mental  units  are  authorized  by  law  to  acquire  such  property  or  property 
rights  in  connection  with  public  roads  within  their  respective  jurisdic¬ 
tions.  Public  property  or  an  interest  therein  may  be  acquired  for  such 
purposes  by  the  department  or  by  a  county  or  municipality  by  any 
method  authorized  by  law  for  such  acquisition  other  than  condemna¬ 
tion.  The  acquisition  of  public  property  or  an  interest  therein  for  such 
purposes  by  condemnation  may  be  accomplished  by  the  department 
pursuant  to  the  provisions  of  subsection  (b)  of  Code  Section  32-3-4  when 
such  acquisition  is  approved  by  the  State  Commission  on  the  Condem¬ 
nation  of  Public  Property  as  provided  in  Code  Section  50-16-183.  As 
used  in  this  Code  section,  the  term  “public  property”  has  the  meaning 
provided  for  in  Code  Section  50-16-180.  In  the  process  of  acquiring 
property  or  property  rights  for  any  limited-access  facility,  the  depart¬ 
ment  or  the  county  or  municipality,  in  its  discretion,  may  acquire  an 
entire  lot,  block,  or  tract  of  land  if,  by  so  doing,  the  interest  of  the  public 
will  best  be  served.  (Ga.  L.  1955,  p.  559,  §  5;  Code  1933,  §  95A-938, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1986,  p.  1187,  §  5.) 
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Law  reviews.  —  For  annual  survey  of 
local  government  law,  see  38  Mercer  L. 
Rev.  289  (1986). 


JUDICIAL  DECISIONS 


Department  lacks  power  to  con¬ 
demn  public  property.  —  O.C.G.A. 
§  32-6-112  does  not  confer  on  the  Depart¬ 
ment  of  Transportation  the  power  to  con¬ 
demn  public  property  as  the  law  only 
authorizes  the  department  to  acquire 


property  “in  the  same  manner”  as  the 
department  is  otherwise  authorized  by 
law  to  acquire  property.  DOT  v.  City  of 
Atlanta,  255  Ga.  124,  337  S.E.2d  327 
(1985). 


RESEARCH  REFERENCES 

ALR.  —  Abutting  owner’s  right  to  dam-  Measure  and  elements  of  damage  for 
ages  or  limitation  of  access  caused  by  limitation  of  access  caused  by  conversion 
conversion  of  conventional  road  into  of  conventional  road  into  limited-access 
limited-access  highway,  42  ALR3d  13.  highway,  52  ALR3d  148. 

32-6-113.  Design  of  limited-access  roads. 

Limited-access  roads  may  be  so  designed  as  to  regulate,  restrict,  or 
prohibit  access  thereto  so  as  to  best  serve  the  traffic  for  which  such 
facility  is  intended.  The  authority  designating  and  establishing  any 
limited-access  road  is  authorized  to  divide  and  separate  such  highway 
into  separate  roadways  by  the  construction  of  raised  curbings,  central 
dividing  sections,  or  other  physical  separations  or  by  designating  such 
separate  roadways  by  signs,  markers,  or  stripes;  to  designate  the 
proper  lanes  for  traffic  moving  in  opposite  directions;  and  to  prohibit  the 
making  of  turns  at  specified  points.  The  designating  authority  may 
recommend  to  the  commissioner  of  public  safety  or,  if  the  roads  in 
question  are  in  a  municipality,  to  the  municipality  that  there  be  fixed  on 
such  roads  and  on  the  separate  lanes  thereof  such  rates  of  speed  as  are 
deemed  in  the  public  interest.  No  person  shall  have  any  right  of  ingress 
to  or  egress  from  or  passage  across  any  limited-access  road  to  or  from 
abutting  lands  except  at  the  designated  points  to  which  access  may  be 
permitted  and  under  such  arrangements  and  conditions  as  may  be 
specified  from  time  to  time.  (Ga.  L.  1955,  p.  559,  §  4;  Code  1933, 
§  95A-937,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 


JUDICIAL  DECISIONS 


Property  condemned  for  limited  ac¬ 
cess  highway.  —  In  view  of  this  section 
and  the  ruling  in  Department  of  Transp.  v. 
Hardin,  231  Ga.  359,  201  S.E.2d  441 
(1973),  no  right  of  access  to  the 
limited-access  highway  exists  in  one 
whose  property  is  condemned  for  a  high¬ 


way.  State  Hwy.  Dep’t  v.  Kinsey,  131  Ga. 
App.  770,  206  S.E.2d  835  (1974)  (see 
O.C.G.A.  §  32-6-113). 

Contiguous  landowners  have  no 
right  of  access  to  limited  access  high¬ 
ways.  —  This  provision  has  effect  of  pre¬ 
venting  a  property  right  of  access  from 
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arising  for  benefit  of  contiguous  landown¬ 
ers  in  newly  created  limited  access  high¬ 
way.  DOT  v.  Hardin,  231  Ga.  359,  201 
S.E.2d  441  (1973)  (see  O.C.G.A. 

§  32-6-113). 

No  condemnation  necessary  when 


no  prior  right  of  access.  —  Condemnor 
creating  limited  access  highway  does  not 
have  to  condemn  a  purported  “right  of 
access”  when  none  has  previously  existed. 
DOT  v.  Hardin,  231  Ga.  359,  201  S.E.2d 
441  (1973). 


RESEARCH  REFERENCES 


ALR.  —  Right  of  fee  owner  to  use  high-  affected  by  closing  of  street  or  highway  to 
way  for  agricultural  or  grazing  purposes,  general  public  or  restriction  of  its  use  to 
145  ALR  1356.  special  class  of  persons,  157  ALR  1164. 

Laws  of  road  or  traffic  regulation  as 

32-6-114.  Designation  of  limited-access  roads;  elimination  of 
intersections  at  grade. 

The  department,  a  county,  or  a  municipality  may  designate  and 
establish  limited-access  roads  as  new  or  additional  facilities  or  may 
designate  or  establish  existing  public  roads  to  be  limited-access  roads. 
The  department  or  the  counties  or  municipalities  shall  have  authority 
to  provide  for  the  elimination  of  intersections  at  grade  of  limited-access 
highways  with  existing  state,  county,  or  municipal  public  roads  or 
railroad  rights  of  way  by  grade  separation  or  local  service  roads  or  by 
closing  off  such  roads  or  streets  at  the  right  of  way  boundary  line  of  such 
limited-access  road.  After  the  establishment  of  any  limited-access  road, 
no  public  road  which  is  not  a  part  of  such  facility  shall  intersect  the 
same  at  grade.  No  public  road  shall  be  opened  into  or  connected  with 
any  established  limited-access  road  without  the  consent  of  the  govern¬ 
mental  authority  having  jurisdiction  of  such  limited-access  road,  in  the 
same  manner  as  such  governmental  units  are  authorized  by  law.  (Ga.  L. 
1955,  p.  559,  §  6;  Code  1933,  §  95A-939,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1.) 


Cross  references.  —  Elimination  of 
railroad  grade  crossings,  §  32-6-193  et 
seq. 


JUDICIAL  DECISIONS 

No  condemnation  necessary  when  condemn  purported  “right  of  access”  when 
no  prior  right  of  access.  —  Condemnor  none  previously  existed.  DOT  v.  Hardin, 
creating  limited  access  highway  need  not  231  Ga.  359,  201  S.E.2d  441  (1973). 

RESEARCH  REFERENCES 

ALR.  —  Laws  of  road  or  traffic  regula-  its  use  to  special  class  of  persons,  157  ALR 
tion  as  affected  by  closing  of  street  or  1164. 
highway  to  general  public  or  restriction  of 
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32-6-115.  Conducting  commercial  enterprises  or  activities  on 
property  on  which  limited-access  roads  have  been 
constructed. 


Except  as  otherwise  provided  in  this  Code  section  and  Code  Section 
32-6-116,  no  commercial  enterprise  or  activities  shall  be  authorized  or 
conducted  by  the  department  or  any  other  agency  or  by  a  county  or 
municipality  of  the  state,  within  or  on  the  property  on  which  have  been 
constructed  limited-access  roads  as  defined  in  this  article,  provided  that 
the  term  “commercial  enterprise  or  activities”  shall  not  be  so  construed 
as  to  prevent  the  installation  of  public  utility  facilities,  to  the  extent 
that  it  is  authorized  by  law,  or  as  to  prevent  the  proper  management  of 
property  acquired  for  future  construction  of  public  roads,  including 
limited-access  roads,  as  such  acquisition  is  authorized  in  Article  1  of 
Chapter  3  of  this  title.  (Ga.  L.  1955,  p.  559,  §  3;  Code  1933,  §  95A-936, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1973,  p.  1401,  §  1.) 

JUDICIAL  DECISIONS 

Cooperating  governmental  entities  law  generally  which  expressly  or  by  impli- 
not  liable  for  each  other’s  torts.  —  cation  makes  one  of  the  cooperating  gov- 
While  the  law  authorizes  cooperation  of  ernmental  entities  liable  for  unilateral 
counties  and  municipal  corporations  with  tortious  acts  of  another  cooperating  gov- 
the  State  Highway  Department  (now  De-  ernmental  entity  in  a  project  of  this  type, 
partment  of  Transportation)  for  the  pur-  Madden  v.  Fulton  County,  102  Ga.  App. 
pose  of  establishing  limited  access  high-  19,  115  S.E.2d  406  (1960). 
ways,  there  is  nothing  in  statute  or  in  the 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Authority  to  issue  license  for  rail 
line.  —  Department  of  Transportation 
has  authority  to  issue  a  revocable  license 
to  a  company  constructing  and  operating 
a  rapid  rail  passenger  service  line  to  cross 


the  rights-of-way  of  several  state  routes  so 
long  as  consideration  is  received  which 
represents  a  substantial  benefit  to  the 
public.  1995  Op.  Att’y  Gen.  No.  95-45. 


RESEARCH  REFERENCES 


ALR.  —  Effect  of  expiration  of  charter  other  relief  for  loss  of  access  because  of 
of  turnpike  or  tollroad  company  on  title  to  limited-access  highway  or  street,  43 
road,  30  ALR  206.  ALR2d  1072;  42  ALR3d  13;  42  ALR3d  148. 

Abutting  owner’s  right  to  damages  or 

32-6-116.  Installation  and  operation  of  vending  machines  in 
safety  rest  areas  on  rights  of  way  of  state  highway 
system. 

The  department  is  authorized  to  install  or  provide  for  the  installation 
of  and  to  operate  or  provide  for  the  operation  of  vending  machines  in 
safety  rest  areas  constructed  on  or  located  on  the  rights  of  way  of  the 
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state  highway  system.  The  vending  machines  may  dispense  nonalco¬ 
holic  beverages,  snacks,  candy,  cigarettes,  and  other  articles  as  deter¬ 
mined  by  the  department  to  be  necessary  or  desirable  for  the  traveling 
public  at  reasonable  prices.  The  prices  charged  for  these  products  shall 
approximate  the  prevailing  rate  within  the  area  for  similar  items  so  as 
not  to  compete  unfairly  with  private  enterprise,  such  prices  to  be  set  by 
the  department.  (Code  1933,  §  95A-936.1,  enacted  by  Ga.  L.  1979,  p. 
132,  §  3.) 

Cross  references.  —  Authority  of  de¬ 
partment  to  provide  information  to  trav¬ 
eling  public  at  safety  rest  areas,  §  32-2-4. 

RESEARCH  REFERENCES 

ALR.  —  Effect  of  expiration  of  charter 
of  turnpike  or  tollroad  company  on  title  to 
road,  30  ALR  206. 

32-6-117.  Lease  of  air  rights. 

The  department  is  authorized  to  lease  by  negotiation  air  rights  over 
existing  or  proposed  limited-access  highways  for  development  as  com¬ 
mercial  enterprises  or  activities.  Prior  to  entering  into  any  negotiations 
for  the  lease  of  such  air  rights,  the  department  shall  advertise  its  intent 
to  negotiate  the  lease  of  such  air  rights  at  least  once  a  week  for  four 
consecutive  weeks  in  one  or  more  newspapers  of  general  circulation  in 
the  county  or  counties  where  the  air  rights  to  be  leased  are  situated  and 
in  one  or  more  legal  organs  in  Fulton  County.  Any  person,  firm,  or 
corporation  leasing  such  air  rights  shall  reimburse  the  department  for 
all  costs,  including  administrative  costs,  incurred  by  the  department  in 
connection  with  the  negotiation  of  said  lease.  Furthermore,  when  two  or 
more  offers  are  received  by  the  department  for  a  lease  of  air  rights,  the 
highest  responsible  offer  shall  be  accepted  by  the  department.  The 
department  shall  establish  a  minimum  negotiated  price,  based  upon 
competent  appraisal;  and  the  final  negotiated  amount  shall  not  be  less 
than  this  appraisal.  (Code  1933,  §  95A-936,  enacted  by  Ga.  L.  1973,  p. 
1401,  §  1.) 


RESEARCH  REFERENCES 


ALR.  —  Effect  of  expiration  of  charter 
of  turnpike  or  tollroad  company  on  title  to 
road,  30  ALR  206. 

Abutting  owner’s  right  to  damages  or 
other  relief  for  loss  of  access  because  of 
limited-access  highway  or  street,  43 
ALR2d  1072;  42  ALR3d  13;  42  ALR3d  148. 


Municipal  power  as  to  billboards  and 
outdoor  advertising,  58  ALR2d  1314. 

Municipality’s  power  to  permit  private 
owner  to  construct  building  or  structure 
overhanging  or  crossing  the  air  space 
above  public  street  or  sidewalk,  76  ALR2d 
896. 


1198 


32-6-118 


REGULATION  OF  MAINTENANCE  AND  USE 


32-6-130 


32-6-118.  Establishment,  maintenance,  and  disposal  of  local  ser¬ 
vice  roads. 

In  connection  with  the  development  of  any  limited-access  facility,  the 
department,  a  county,  or  a  municipality  is  authorized  to  plan,  desig¬ 
nate,  establish,  use,  regulate,  alter,  improve,  maintain,  abandon,  and 
dispose  of  local  service  roads  or  streets  or  to  designate  as  local  service 
roads  any  existing  public  road  and  to  exercise  jurisdiction  over  service 
roads  in  the  same  manner  as  authorized  over  any  other  public  roads  on 
their  public  road  systems  if  such  local  service  roads  are  deemed 
necessary  or  desirable.  Such  local  service  roads  shall  be  of  appropriate 
design  and  shall  be  separated  from  the  limited-access  facility  property 
by  means  of  any  or  all  devices  designated  as  necessary  or  desirable  by 
the  proper  authority  (Ga.  L.  1955,  p.  559,  §  7;  Code  1933,  §  95A-940, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  DOT  v.  Foremost  Realty,  Inc., 

135  Ga.  App.  377,  218  S.E.2d  41  (1975). 

32-6-119.  Effect  of  article  on  Coastal  Highway  District  and 
Coastal  Scenic  Highway  Authority. 

This  article  shall  in  no  way  take  away  from,  impair,  or  infringe  upon 
the  authority,  duty,  power,  or  obligations  of  the  Coastal  Highway 
District  or  the  Coastal  Scenic  Highway  Authority.  (Ga.  L.  1955,  p.  559, 
§  9;  Code  1933,  §  95A-941,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

ARTICLE  5 

COMMERCIAL  PROPERTY  AND  SUBDIVISIONS 

Part  1 

Commercial  Property 

32-6-130.  “Commercial  driveway”  defined. 

As  used  in  this  part,  the  term  “commercial  driveway”  means  any 
private  entrance,  exit,  ramp,  tunnel,  bridge,  side  road,  or  other  vehic¬ 
ular  passageway  to  any  property  used  for  commercial  purposes,  except 
a  farm  or  a  dwelling  house  not  exceeding  a  four-family  capacity,  and 
leading  to  or  from  any  public  road  on  the  state  highway  system.  (Code 
1933,  §  95A-942,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 
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32-6-131.  Permit  requirement  as  to  construction  or  improve¬ 
ment  of  commercial  driveways;  authority  of  depart¬ 
ment  to  close  driveways  for  violations. 

It  shall  be  unlawful  for  any  person  to  construct  a  new  commercial 
driveway  or  to  reconstruct,  alter,  or  improve  any  existing  commercial 
driveway  without  first  obtaining  a  permit  from  the  department  therefor 
and  complying  with  the  department  regulations  authorized  by  Code 
Section  32-6-133.  A  violation  of  this  Code  section,  in  addition  to  being 
unlawful,  shall  entitle  the  department  to  barricade,  displace,  or  other¬ 
wise  close  such  driveway  and  to  collect  the  costs  therefor  from  the 
violator  as  provided  in  Code  Section  32-6-134.  (Code  1933,  §  95A-943, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  34.) 

JUDICIAL  DECISIONS 


Purpose  of  section.  —  By  requiring 
permits  for  commercial  access  to  state 
roads,  the  legislative  intent  was  to  pro¬ 
mote  public  safety  by  mandating  Depart¬ 
ment  of  Transportation  oversight  as  to 
whether,  among  other  things,  every  new 
or  changed  commercial  driveway  is,  in 
fact,  safe  to  the  public.  Keith  v.  Beard,  219 
Ga.  App.  190,  464  S.E.2d  633  (1995). 

Construction  of  unpermitted  drive¬ 
way  negligence  per  se.  —  Motorcyclist 
who  was  injured  in  a  collision  with  a 
vehicle  that  pulled  out  from  an 
unpermitted  commercial  driveway  into 
the  motorcyclist’s  path  was  within  the 
category  of  persons  protected  by  O.C.G.A. 
§  32-6-131  and,  from  the  evidence,  the 
jury  could  determine  that  the  construction 
or  maintenance  of  the  driveway  in  viola¬ 
tion  of  that  section  would  be  negligence 
per  se.  Keith  v.  Beard,  219  Ga.  App.  190, 
464  S.E.2d  633  (1995). 


Exclusion  of  evidence  proper.  —  In 

a  wrongful  death  action,  the  trial  court  did 
not  err  by  granting  the  defendants’  motion 
in  limine  to  exclude  evidence  related  to  an 
alleged  violation  of  O.C.G.A.  §  32-6-131 
with  regard  to  the  plaintiff’s  allegation 
that  the  defendants  violated  §  32-6-131 
or  were  negligent  per  se  in  failing  to  get  a 
permit  for  a  speed  bump  in  which  the 
decedent  collided  as  the  trial  court  prop¬ 
erly  reasoned  that  the  relationship  be¬ 
tween  the  permitting  process,  the 
speed-bump,  and  the  accident  involving 
the  decedent  was  too  tenuous,  making  the 
evidence  irrelevant;  the  plaintiff  failed  to 
include  the  theory  of  the  alleged  statutory 
and  regulatory  violation  in  the  pretrial 
order;  and  the  plaintiff  failed  to  provide 
the  defendants’  counsel  with  notice  of  the 
regulations  until  the  day  before  trial. 
Land  v.  Ricks,  288  Ga.  App.  497,  654 
S.E.2d  643  (2007). 


32-6-132.  Change  or  substitution  of  existing  commercial  drive¬ 
ways. 

Any  commercial  driveway  constructed  prior  to  July  1,  1973,  and 
adjudged  by  the  department  to  be  unsafe  for  the  traveling  public  or  in 
violation  of  department  regulations  promulgated  pursuant  to  Code 
Section  32-6-133  may  be  changed  or  caused  to  be  changed  by  the 
department  so  as  to  eliminate  any  unsafe  features;  or  it  ma}^  be  closed 
or  displaced  by  substitution  therefor  of  another  driveway  at  such  place 
or  of  such  design  as  may  be  deemed  safe.  Liability  for  the  expense  of 
such  change  or  substitution  will  be  determined  in  accordance  with  Code 
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Section  32-6-134.  (Code  1933,  §  95A-944,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1.) 

32-6-133.  Promulgation  of  regulations;  charges  for  permits  for 
commercial  driveways. 

(a)  The  department  is  granted  the  authority  to  promulgate  uniform 
and  reasonable  regulations  to  carry  out  the  provisions  of  this  part.  In 
making  such  regulations  the  department  shall  specify  among  other 
things  the  circumstances  under  which  commercial  driveway  permits 
may  be  issued  or  revoked,  provided  that  such  regulations  shall  not 
deprive  the  landowner  of  reasonable  access  to  the  public  road  on  the 
state  highway  system. 

(b) (1)  Where  a  person  seeks  a  permit  to  construct,  reconstruct,  alter, 
or  improve  a  commercial  driveway  and  the  commercial  driveway  will 
lie  in  whole  or  in  part  upon  a  parcel  of  land  acquired  for  the  state 
highway  system  from  such  person  or  the  immediately  preceding 
owner  of  such  property  from  whom  such  person  acquired  title  to  such 
property,  the  total  amount  of  money  charged  to  such  person  as  a 
condition  of  obtaining  the  permit  shall  not  exceed  the  compensation 
received  by  such  person  or  the  immediately  preceding  owner  of  such 
property  from  whom  such  person  acquired  title  to  such  property  for 
such  parcel  of  land  upon  its  acquisition  for  the  state  highway  system. 
This  limitation  shall  apply  to  the  total  of  all  amounts  of  money  of 
whatever  character  charged  to  such  person  as  a  condition  of  obtaining 
the  permit,  including  without  limitation  any  and  all  amounts  charged 
for  title  to  or  use  of  land  and  any  and  all  fees  or  other  costs  of  any 
nature  whatsoever.  This  subsection  shall  constitute  only  a  maximum 
limitation  upon  the  total  amount  of  money  charged  under  such 
circumstances  and  shall  not  in  any  manner  be  construed  to  establish 
a  minimum  amount  of  money  to  be  charged  under  such  circum¬ 
stances. 

(2)  Except  in  the  case  of  heirs  and  assigns,  the  limitation  of  the 
department  to  require  a  payment  of  more  than  the  maximum  amount 
received  for  such  property  as  provided  in  paragraph  (1)  of  this 
subsection  shall  last  for  only  a  ten-year  period  from  the  date  of  the 
initial  acquisition  of  property  by  the  department. 

(3)  This  subsection  shall  apply  with  respect  to  land  acquired  for 
the  state  highway  system  prior  to  April  15,  1996,  as  well  as  land  so 
acquired  on  or  after  April  15,  1996.  (Code  1933,  §  95A-946,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1996,  p.  1010,  §  4.) 

Code  Commission  notes.  —  Pursuant  “ten  year”  in  paragraph  (b)(2)  and,  in 
to  Code  Section  28-9-5,  in  1996,  in  subsec-  paragraph  (b)(3),  “April  15,  1996,”  was 
tion  (b),  “ten-year”  was  substituted  for  substituted  for  “its  effective  date”  and 


1201 


32-6-133 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-6-134 


“April  15,  1996”  was  substituted  for  “the 
effective  date  of  this  subsection”  at  the 
end. 


JUDICIAL  DECISIONS 

Cited  in  DOT  v.  Worley,  150  Ga.  App. 

768,  258  S.E.2d  595  (1979). 

32-6-134.  Procedure  by  department  upon  discovery  of  violation 
of  Code  Section  32-6-131;  liability  for  expenses  in¬ 
curred  in  connection  with  changes  made  in  commer¬ 
cial  driveways. 

(a)  Upon  discovery  of  a  violation  of  Code  Section  32-6-131,  the 
department  shall  give  written  notice  by  certified  mail  or  statutory 
overnight  delivery  to  the  offender  to  commence  removing  any  offending 
condition  within  ten  days  of  receipt  of  such  notice.  Upon  failure  to 
comply  with  such  notice  or  to  complete  such  work  within  a  reasonable 
time  after  such  notice,  the  department  may  remove,  prevent,  or  rectify 
any  offending  condition  by  barricading  or  closing  the  commercial 
driveway  or  a  portion  thereof,  or  by  other  methods,  and  certify  the 
expenses  thereof  for  collection  to  the  Attorney  General. 

(b)  Where,  in  accordance  with  Code  Section  32-6-132,  a  change  is 
made  in  a  commercial  driveway  in  existence  on  July  1,  1973,  the 
department  shall  be  liable  for  the  expenses  thereof,  provided  that  the 
commercial  driveway  so  changed  did  not,  before  such  change,  provide 
an  unsafe  and  unreasonable  access  from  the  abutting  property,  consid¬ 
ering  that  there  exists  in  the  owner  of  the  abutting  property  a  private 
property  right  to  have  a  reasonable  access  from  such  property  to  the 
public  road  as  the  same  was  and  would  have  continued  to  be  according 
to  the  mode  of  its  original  use.  Before  making  any  change  or  substitu¬ 
tion  in  a  commercial  driveway  in  existence  on  July  1,  1973,  when  the 
department  has  determined  that  it  shall  not  bear  the  expenses  thereof, 
the  department  first  shall  give  written  notice  to  the  abutting  property 
owner  to  begin  within  90  days  the  necessary  change  in  or  substitution 
of  the  driveway,  provided  that  in  the  case  of  a  nuisance  such  notice  need 
be  given  only  ten  days  in  advance.  Upon  failure  of  the  abutting  property 
owner  to  complete  the  necessary  change  or  substitution,  the  depart¬ 
ment  may  perform  the  necessary  work  and  certify  the  expenses  thereof 
to  the  Attorney  General  for  collection.  (Code  1933,  §  95A-945,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2000,  p.  1589,  §  3.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  was  applicable  to  notices  delivered  on  or 
§  16,  not  codified  by  the  General  Assem-  after  July  1,  2000. 
bly,  provided  that  the  2000  amendment 
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32-6-135.  Effect  of  part  on  authority  of  counties  and  municipal¬ 
ities  to  regulate  highways,  roads,  and  streets. 

Nothing  in  this  part  is  intended  to  limit  the  authority  of  a  county  or 
a  municipality  to  regulate  highways,  roads,  or  streets  under  their 
exclusive  jurisdiction.  (Code  1933,  §  95A-947,  enacted  by  Ga.  L.  1973, 
p.  947,  §  1.) 


Part  2 
Subdivisions 

Cross  references.  —  Regulation  of 
sale  of  subdivided  lands  generally, 

§  44-3-1  et  seq. 

32-6-150.  “Subdivision”  defined. 

As  used  in  this  part,  the  term  “subdivision”  means  all  divisions  of  a 
tract  or  parcel  of  land  into  two  or  more  lots,  buildings,  sites,  or  other 
divisions  for  the  purpose,  whether  immediate  or  future,  of  sale,  legacy, 
or  building  development;  includes  all  division  of  land  involving  a  new 
public  road  or  a  change  in  existing  public  roads  or  new  drives, 
driveways,  access  ways,  or  changes  that  require  access  to  the  state  right 
of  way;  includes  resubdivision;  and,  where  appropriate  to  the  context, 
relates  to  the  process  of  subdividing  or  to  the  land  or  area  subdivided; 
provided,  however,  that  the  following  are  not  included  within  this 
definition: 

(1)  The  combination  or  recombination  of  portions  of  previously 
platted  lots  where  the  total  number  of  lots  is  not  increased  and  the 
resultant  lots  are  equal  to  the  standards  of  the  municipality;  and 

(2)  The  division  of  land  into  parcels  of  five  acres  or  more  where  no 
new  street  is  involved.  (Code  1933,  §  95A-948,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  2003,  p.  613,  §  1.) 

32-6-151.  Department  recommendation  as  to  approval  or  rejec¬ 
tion  of  plat  submitted  by  planning  commission. 

A  planning  commission  shall  submit  two  copies  of  the  proposed 
subdivision  plat  to  the  department  if  such  proposed  subdivision  in¬ 
cludes  or  abuts  on  any  part  of  the  state  highway  system  or  where  the 
proposed  subdivision  requires  access  to  the  state  highway  system.  The 
department,  within  30  days  of  receipt  of  the  plat,  shall  recommend 
approval  and  note  its  recommendation  on  the  copy  to  be  returned  to  the 
planning  commission  or  recommend  rejection.  Failure  of  the  depart¬ 
ment  to  act  within  this  30  day  period  shall  constitute  approval.  If  the 
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plat  is  recommended  for  rejection,  the  reasons  for  rejection  and  require¬ 
ments  for  approval  shall  be  given  the  commission  in  writing;  such 
rejection  shall  be  binding  on  the  planning  commission  unless  the 
planning  commission,  by  official  action  recorded  in  its  minutes,  over¬ 
rules  such  department  action.  (Code  1933,  §  95A-949,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  2003,  p.  613,  §  2.) 

Cross  references.  —  Regulation  of 
sale  of  subdivided  lands  generally, 

§  44-3-1  et  seq. 

32-6-152.  Department  approval  or  rejection  of  plat  submitted  by 
proprietor  of  subdivision. 

The  proprietor  of  a  subdivision  to  be  developed  within  a  county  or 
municipality  which  has  not  created  a  planning  commission  shall  submit 
three  copies  of  the  plat  to  the  department  if  such  a  proposed  subdivision 
includes  or  abuts  on  any  part  of  the  state  highway  system  or  where  the 
proposed  subdivision  requires  access  to  the  state  highway  system.  The 
department,  within  30  days  of  receipt  of  the  plan,  shall  approve  or  reject 
it,  with  written  reasons  for  such  rejection  and  requirements  for  ap¬ 
proval,  and  note  such  action  on  the  copy  to  be  returned  to  the  proprietor 
as  well  as  on  the  copy  to  be  returned  to  the  county  or  municipal 
governing  authority  concerned.  Such  rejection  shall  be  binding  on  the 
county  or  municipality  concerned  unless  the  county  or  municipal 
governing  authority  concerned,  by  official  action  recorded  in  its  min¬ 
utes,  overrules  such  department  action.  Failure  of  the  department  to 
act  within  the  30  day  period  provided  in  this  Code  section  shall 
constitute  approval.  (Code  1933,  §  95A-950,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  2003,  p.  613,  §  3.) 

Cross  references.  —  Regulation  of 
sale  of  subdivided  lands  generally, 

§  44-3-1  et  seq. 

32-6-153.  Factors  to  be  considered  by  department  in  making 
recommendations  to  planning  commissions  and  in 
approving  or  rejecting  plats. 

Where  the  department  is  required  to  make  recommendations  to  a 
planning  commission  under  Code  Section  32-6-151  or  to  approve  a 
proposed  plat  under  Code  Section  32-6-152,  the  department,  in  addition 
to  considering  other  factors,  shall  base  its  recommendation  or  approval 
on  the  following  being  provided  for  in  the  plat: 

(1)  Dedication  to  the  department  in  fee  simple  of  any  portion  of  the 

subdivision  which  includes  any  part  of  the  state  highway  system, 
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such  dedication  to  include  land  necessary  for  future  widening  of  the 
state  highway  system;  and 

(2)  An  adequate  provision  for  traffic  safety  in  laying  out  public 
roads,  drives,  driveways,  or  access  ways  which  enter  the  state 
highway  system.  (Code  1933,  §  95A-951,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  2003,  p.  613,  §  4.) 

32-6-154.  Effect  of  part  on  requirement  as  to  commercial  drive¬ 
way  permit. 

Nothing  in  this  part  shall  dispense  with  the  requirement  of  obtaining 
a  commercial  driveway  permit  as  set  forth  in  Part  1  of  this  article.  (Code 
1933,  §  95A-952,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

ARTICLE  6 
PUBLIC  UTILITIES 

Part  1 
In  General 

Administrative  rules  and  regula-  pilation  of  the  Rules  and  Regulations  of 
tions.  —  Maintenance,  relocation,  etc.,  of  the  State  of  Georgia,  State  Department  of 
facilities  of  public  utilities,  Official  Com-  Transportation,  Chapter  672-11. 

32-6-170.  Payment  by  Department  of  Transportation  of  costs  of 
removal,  relocation  and  adjustment  of  utility  facilities 
necessitated  by  construction  of  public  roads. 

(a)  The  department  is  authorized  to  pay  or  participate  in  the  pay¬ 
ment  of  the  costs  of  removing,  relocating,  or  adjusting  any  of  the 
following  facilities  or  any  component  part  thereof  if  they  are  owned  by 
a  municipal  corporation,  county,  state  agency,  or  by  an  authority 
created  under  the  laws  of  Georgia  pertaining  to  public  utilities,  without 
regard  to  whether  such  facilities  were  originally  installed  upon  rights  of 
way  of  the  state  highway  system,  a  county  road  system,  or  a  municipal 
street  system,  where  such  removal,  relocation,  or  adjustment  is  made 
necessary  by  the  construction  or  maintenance  of  any  public  road  by  the 
department:  water  distribution  and  sanitary  sewer  facilities  and  sys¬ 
tems  for  producing,  transmitting,  or  distributing  communications, 
power,  electricity,  light,  heat,  gas,  steam,  waste,  and  storm  water  not 
connected  with  highway  drainage,  including  fire  and  police  signals, 
traffic-control  devices,  and  street  lighting  systems. 

(b)  The  department  is  authorized  to  pay  or  participate  in  the  pay¬ 
ment  of  the  costs  of  removing,  relocating,  or  making  necessary  adjust¬ 
ments  to  any  of  the  following  facilities  or  any  component  part  thereof  if 
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they  are  owned  by  a  public  utility  that  is  publicly,  privately,  or 
cooperatively  owned,  without  regard  to  whether  such  facilities  were 
originally  installed  upon  rights  of  way  of  the  state  highway  system,  a 
county  road  system,  or  a  municipal  street  system,  where  the  depart¬ 
ment  has  made  the  determination  that  (i)  such  payments  are  in  the  best 
interest  of  the  public  and  necessary  in  order  to  expedite  the  staging  of 
the  project;  and  (ii)  the  costs  of  the  removal,  relocation,  or  adjustment 
of  such  facilities  are  included  as  part  of  the  contract  between  the 
department  and  the  department’s  roadway  contractor  for  the  project, 
provided  that  such  removal,  relocation,  or  adjustment  is  made  neces¬ 
sary  by  the  construction  or  maintenance  of  a  public  road  by  the 
department:  water  distribution  and  sanitary  sewer  facilities  and  sys¬ 
tems  for  producing,  transmitting,  or  distributing  communications, 
power,  electricity,  light,  heat,  gas,  steam,  waste,  and  storm  water  not 
connected  with  highway  drainage,  including  fire  and  police  signals, 
traffic-control  devices,  and  street  lighting  systems. 

(c)  As  to  municipal  corporations,  counties,  state  agencies,  authorities 
controlled  by  such  municipal  corporations,  counties,  or  other  state 
agencies,  and  public  utilities  that  are  publicly,  privately,  or  coopera¬ 
tively  owned,  the  department  is  authorized  to  waive  provisions  in 
existing  permits  and  agreements  in  conflict  with  this  article. 

(d)  The  costs  of  removing,  relocating,  or  adjusting  the  facilities  listed 
in  subsection  (a)  of  this  Code  section,  which  costs  the  department  is 
authorized  to  pay  or  participate  in  by  this  Code  section,  shall  be  limited 
to  the  costs  of  removing,  relocating,  or  adjusting  those  facilities  which 
are  physically  in  place  and  in  conflict  with  proposed  construction  and, 
where  replacement  is  necessary,  to  the  costs  of  replacement  in  kind. 
That  proportion  of  the  costs  representing  improvement  or  betterment  in 
a  facility  shall  be  excluded  from  the  costs  eligible  for  payment  or 
participation  by  the  department  under  this  Code  section,  except  to  the 
extent  that  such  improvement  or  betterment  is  made  necessary  by  the 
public  road  construction  or  maintenance. 

(e)  All  costs  incurred  by  the  department  under  this  Code  section 
shall  be  deemed  to  be  a  part  of  the  costs  of  the  project  requiring 
removal,  relocation,  or  adjustment  of  any  of  the  facilities  listed  in 
subsections  (a)  and  (b)  of  this  Code  section.  (Ga.  L.  1961,  p.  453,  §§  1-4; 
Ga.  L.  1968,  p.  345,  §§  1-3;  Code  1933,  §  95A-1001,  enacted  by  Ga.  L ! 
1973,  p.  947,  §  1;  Ga.  L.  2007,  p.  30,  §  1/SB  19.) 

JUDICIAL  DECISIONS 

Editor  s  notes.  In  light  of  the  simi-  subsequently  repealed  but  were  suc- 
larity  of  the  statutory  provisions,  deci-  ceeded  by  provisions  in  this  Code  section, 
sions  under  former  Code  1933,  are  included  in  the  annotations  for  this 
§§  95-1701,  95-1715,  95-1724,  which  were  Code  section. 
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Department’s  authority  to  take 
property  for  relocation  of  gas  line.  — 

State  Highway  Department  (now  Depart¬ 
ment  of  Transportation)  is  authorized  to 
take  property  for  relocation  of  gas  compa¬ 
ny’s  interstate  gas  line  when  it  is  in  the 
interest  of  safety,  and  prevents  inconve¬ 


nience  to  the  public  using  gas  line  and 
where  acquisition  is  in  furtherance  of  and 
reasonable  for  public  state  highway  use. 
Benton  v.  State  Hwy.  Dep’t,  111  Ga.  App. 
861,  143  S.E.2d  396  (1965)  (decided  under 
former  Code  1933,  §§  95-1701,  95-1715, 
and  95-1724). 


RESEARCH  REFERENCES 


ALR.  —  Constitutionality  of  state  leg-  federal  reimbursement  of  the  state  under 
islation  to  reimburse  public  utilities  for  the  terms  of  Federal-Aid  Highway  Act  (23 
cost  of  relocating  their  facilities  because  of  U.S.C.  §  123),  75  ALR2d  419. 
highway  construction,  conditioned  upon 

32-6-171.  Authority  of  department  to  order  removal,  relocation, 
or  adjustment  of  utility  facilities;  giving  notice  to 
utility;  relocation  procedures;  procedure  by  depart¬ 
ment  upon  failure  of  utility  to  remove  facility;  dam¬ 
ages;  mediation. 


(a)  Any  utility  using,  occupying,  or  adjacent  to  any  part  of  a  public 
road  which  the  department  has  undertaken  to  improve  or  intends  to 
improve  shall  remove,  relocate,  or  make  the  necessary  adjustments  to 
its  facility  when,  in  the  reasonable  opinion  of  the  department,  the 
facility  constitutes  an  obstruction  or  interference  with  the  use  or  safe 
operation  of  such  road  by  the  traveling  public  or  when,  in  the  reason¬ 
able  opinion  of  the  department,  the  facility  will  interfere  with  such 
contemplated  construction  or  maintenance.  In  undertaking  such  re¬ 
moval,  relocation,  or  adjustment,  if  the  department  has  notified  the 
utility  in  writing  that  the  facility  constitutes  an  obstruction  or  inter¬ 
ference  with  the  construction,  use,  or  safe  operation  of  the  roadway, 
then  the  utility  shall  be  exempt  from  the  requirements  of  Code  Sections 
22-1-10  and  22-1-10.1.  Nothing  in  this  Code  section  shall  be  construed 
so  as  to  deprive  any  utility  relocated  from  a  location  in  which  it  owned 
a  property  interest  of  compensation  for  such  interest. 

(b)  Whenever  the  department  reasonably  determines  it  necessary  to 
have  a  utility  facility  removed,  relocated,  or  adjusted,  the  department 
shall  give  to  the  utility  at  least  60  days’  written  notice  directing  it  to 
begin  the  physical  removal,  or  relocation,  or  adjustment  of  such  utility 
obstruction  or  interference.  If  such  notice  is  part  of  a  highway  improve¬ 
ment  project,  it  is  normally  provided  at  the  date  of  advertisement  or 
award.  However,  prior  to  the  notice  directing  the  physical  removal, 
relocation,  or  adjustment  of  a  utility  facility,  the  utility  and  the 
department  shall  adhere  to  the  department’s  utility  relocation  proce¬ 
dures  for  public  road  improvements  which  shall  include  but  not  be 
limited  to  the  following: 
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(1)  The  submission  by  the  department  to  the  utility  of  a  letter  and 
set  of  preliminary  plans  for  the  proposed  highway  improvement 
project  and  the  utility’s  submission  to  the  department  of  written 
confirmation  acknowledging  receipt  of  the  plans; 

(2)  The  utility’s  submission  to  the  department  of  plans  showing 
existing  and  proposed  locations  of  facilities  within  a  reasonable  time 
as  specified  by  the  department  in  the  letter  required  under  paragraph 
(1)  of  this  subsection;  provided,  however,  that  the  time  specified  by 
the  department  shall  not  be  sooner  than  30  days  and  shall  not  be 
greater  than  120  days.  If  the  utility  fails  to  submit  to  the  department 
the  plans  within  the  allotted  120  days,  the  department  may  no  longer 
be  required  to  pay  the  costs  of  removal,  relocation,  or  adjustment  as 
prescribed  in  subsection  (b)  of  Code  Section  32-6-170  even  if  those 
costs  had  previously  been  included  in  the  contract  between  the 
department  and  the  department’s  contractor;  instead,  such  costs 
shall  be  borne  by  the  utility;  and 

(3)  The  utility’s  submission  shall  include  with  the  plans  a  work 
plan  in  a  manner  and  time  frame  established  by  the  department’s 
written  procedures  and  instructions. 

If  the  utility  does  not  thereafter  begin  removal,  relocation,  or  adjust¬ 
ment  within  the  time  specified  in  the  work  plan,  the  department  may 
give  the  utility  a  final  notice  directing  that  such  removal,  relocation,  or 
adjustment  shall  commence  not  later  than  ten  days  from  the  receipt  of 
such  final  notice.  If  such  utility  does  not,  within  ten  days  from  receipt 
of  such  final  notice,  begin  to  remove,  relocate,  or  adjust  the  facility  or, 
having  so  begun  removal,  relocation,  or  adjustment,  thereafter  fails  to 
complete  the  removal,  relocation,  or  adjustment  within  the  time  spec¬ 
ified  in  the  work  plan,  the  department  may  exercise  its  right  to  obtain 
injunctive  relief  as  provided  in  Code  Section  32-6-175.  If  utility  re¬ 
moval,  relocation,  or  adjustment  work  is  found  necessary  after  the 
letting  date  of  the  highway  improvement  project,  the  utility  shall 
provide  a  revised  work  plan  within  30  calendar  days  after  becoming 
aware  of  such  additional  work  or  upon  receipt  of  the  department’s 
written  notification  advising  of  such  additional  work.  The  utility’s 
revised  work  plan  shall  be  reviewed  by  the  department  to  ensure 
compliance  with  additional  work. 

(c)  In  addition  to  the  foregoing,  the  owner  of  the  utility  may  be 
responsible  for  and  liable  to  the  department  or  its  contractors  for 
documented  damages  resulting  solely  from  failure  on  the  part  of  the 
utility  to  comply  with  requirements  of  the  submitted  and  approved 
work  plan  under  the  control  of  the  utility.  If  the  utility  owner  fails  to 
provide  a  work  plan  or  fails  to  complete  the  removal,  relocation,  or 
adjustment  of  its  facilities  in  accordance  with  the  work  plan  approved 
by  the  department,  then  the  utility  owner  may  be  liable  to  the 
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contractor  for  delay  costs  incurred  by  the  contractor  and  approved  by 
the  department  which  are  caused  by  or  which  grow  out  of  the  failure  of 
the  utility  owner  to  carry  out  and  complete  its  work  in  accordance  with 
the  approved  work  plan  or  in  a  timely  and  reasonable  manner  if  a  work 
plan  or  revised  work  plan  was  not  submitted.  Upon  notification  in 
writing  by  the  department  or  its  contractors  that  the  utility  is  liable  for 
damages  or  delay  costs,  the  utility  company  shall  have  45  days  from 
receipt  of  such  letter  to  either  pay  the  amount  of  the  damages  or  delay 
costs  to  the  department  or  its  contractors  or  to  request  mediation  as 
provided  in  subsection  (d)  of  this  Code  section. 

(d)  The  department’s  utility  relocation  procedures  shall  include,  in 
addition  to  the  provisions  set  forth  in  subsection  (b)  of  this  Code  section, 
provisions  for  the  establishment  of  mediation  boards  to  hear  and  decide 
disputes  that  may  arise  between  the  department  and  the  utility 
concerning  (i)  a  work  plan  or  revised  work  plan  that  has  been  submitted 
by  the  utility  but  not  approved  by  the  department;  (ii)  a  contractor’s 
claim  for  delay  costs  or  other  damages  related  to  the  utility’s  removal, 
relocation,  or  adjustment  of  its  facilities;  and  (iii)  any  other  matter 
related  to  the  removal,  relocation,  or  adjustment  of  the  utility’s  facilities 
pursuant  to  this  Code  section.  Such  procedures  shall  include  but  not  be 
limited  to  the  following: 

(1)  Each  mediation  board  shall  consist  of  one  mediator  who  shall 
be  designated  by  the  department,  one  mediator  who  shall  be  desig¬ 
nated  by  the  utility,  and  an  independent  mediator  who  shall  be 
mutually  selected  by  the  department’s  designee  and  the  utility’s 
designee  and  shall  serve  as  the  presiding  officer  of  the  mediation 
board; 

(2)  The  mediators  shall  hold  a  hearing  with  regard  to  each  dispute 
that  is  submitted  to  the  mediation  board  for  resolution,  shall  provide 
notice  of  the  hearing  to  each  party  involved  in  the  dispute,  and  shall 
afford  each  party  an  opportunity  to  present  evidence  at  the  hearing; 
provided,  however,  that  unless  the  parties  otherwise  agree,  the 
provisions  of  Code  Sections  50-13-13,  50-13-14,  and  50-13-15,  relating 
to  proceedings  in  a  contested  case  under  the  Georgia  Administrative 
Procedure  Act,  shall  not  apply  to  the  hearing  before  the  mediation 
board; 

(3)  The  mediators  shall  decide  each  issue  presented  to  the  media¬ 
tion  board  by  a  majority  vote  of  the  mediators; 

(4)  The  mediators  shall  issue  a  final  decision  in  writing  with 
regard  to  each  dispute  that  is  submitted  to  the  mediation  board  for 
resolution  and  shall  serve  a  copy  of  the  final  decision  on  each  party 
involved  in  the  dispute;  and 

(5)  All  final  decisions  of  the  mediation  board  shall  be  subject  to  de 
novo  review  in  the  Superior  Court  of  Fulton  County  by  way  of  a 
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petition  for  judicial  review  filed  by  the  department  or  the  utility 
within  30  days  after  service  of  the  final  decision. 

(e)  The  department  shall  promulgate  reasonable  regulations  govern¬ 
ing  the  mediation  board,  including  the  procedural  rules  governing  the 
mediation  of  a  contested  case  and  the  creation  of  a  list  of  qualified 
mediators.  The  department  shall  consult  with  the  Georgia  Utilities 
Coordinating  Council  in  the  development  of  these  regulations,  and 
these  regulations  shall  be  adopted  by  the  department  on  or  before 
January  1,  2008.  (Code  1933,  §  95A-1002,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  2007,  p.  30,  §  2/SB  19;  Ga.  L.  2008,  p.  922,  §  1/HB 
1026.) 

Law  reviews.  —  For  annual  survey 
article  on  real  property  law,  see  52  Mercer 
L.  Rev.  383  (2000). 

JUDICIAL  DECISIONS 

Cited  in  Bibb  County  v.  Georgia  Power 
Co.,  241  Ga.  App.  131,  525  S.E.2d  136 
(1999). 


RESEARCH  REFERENCES 

ALR.  —  Constitutionality  of  state  leg-  federal  reimbursement  of  the  state  under 
islation  to  reimburse  public  utilities  for  the  terms  of  Federal-Aid  Highway  Act  (23 
cost  of  relocating  their  facilities  because  of  U.S.C.  §  123),  75  ALR2d  419. 
highway  construction,  conditioned  upon 

32-6-172.  Authority  of  department  to  obtain  replacement  right 
of  way  for  relocated  utility. 

(a)  Whenever  a  public  road  improvement  necessitates  the  acquisi¬ 
tion  by  the  department  of  a  utility’s  privately  owned  rights  of  way  and 
the  relocation  of  such  utility’s  facilities,  the  department  may,  with  the 
written  consent  of  the  utility,  provide  a  replacement  right  of  way. 

(b)  Whenever  a  public  road  improvement  requires  the  relocation  of  a 
utility  occupying  public  road  rights  of  way,  the  department  may,  at  the 
written  request  of  such  utility,  provide  to  the  utility  a  right  of  way 
which  is  not  on  a  public  road  right  of  way.  In  this  event,  the  utility  shall 
reimburse  the  department  for  the  acquisition  costs. 

(c)  Title  to  property  acquired  for  utility  relocations  under  subsection 
(a)  or  (b)  of  this  Code  section  and  as  authorized  by  Code  Section  32-3-1 
may  be  transferred  to  such  utility  as  authorized  in  Code  Section  32-7-3. 
However,  the  procedures  for  sale  of  property  as  set  forth  in  Code  Section 
32-7-4  shall  not  be  applicable  to  the  transfer  of  property  acquired  for 
utility  relocation.  Any  such  property  transfer  to  the  utility  shall  be 
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conveyed  by  the  execution  of  a  quitclaim  deed  by  the  commissioner. 
(Code  1933,  §  95A-1003,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1961,  p.  517,  as 
amended,  which  was  subsequently  re¬ 
pealed  but  was  succeeded  by  provisions  in 
this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

Property  appropriation  for  loca¬ 
tion  of  gas  company’s  interstate  gas 
line.  —  State  Highway  Department  (now 


Department  of  Transportation)  may  take 
property  for  relocation  of  gas  company’s 
interstate  gas  line  when  it  was  in  interest 
of  safety  and  prevents  inconvenience  to 
public  using  gas  line  and  when  acquisition 
is  in  furtherance  of  and  reasonably  for  a 
public  state  highway  use.  Benton  v.  State 
Hwy.  Dep’t,  111  Ga.  App.  861,  143  S.E.2d 
396  (1965)  (decided  under  Ga.  L.  1961,  p. 
517). 


RESEARCH  REFERENCES 


ALR.  —  Constitutionality  of  state  leg-  federal  reimbursement  of  the  state  under 
islation  to  reimburse  public  utilities  for  the  terms  of  Federal-Aid  Highway  Act  (23 
cost  of  relocating  their  facilities  because  of  U.S.C.  §  123),  75  ALR2d  419. 
highway  construction,  conditioned  upon 

32-6-173.  Payment  of  expenses  of  removal  and  relocation  of 
utility  facilities. 

The  expenses  incurred  by  the  department  as  a  result  of  utility 
removal  and  relocation  pursuant  to  subsection  (b)  of  Code  Section 
32-6-171,  including  the  cost  of  acquiring  new  land  or  interests  therein 
pursuant  to  subsection  (b)  of  Code  Section  32-6-172,  shall  be  paid  out  of 
the  available  appropriations  of  the  department  for  the  construction  or 
maintenance  of  public  roads.  A  statement  of  such  expenses  shall  be 
submitted  to  the  utility,  which  shall  make  payment  to  the  department. 
In  the  event  the  utility  does  not  make  payment  or  arrange  to  make 
payment  to  the  department  within  60  days  after  the  receipt  of  said 
statement,  the  department  shall  certify  the  amount  for  collection  to  the 
Attorney  General.  However,  nothing  in  this  Code  section  shall  restrict 
the  authority  of  the  department  pursuant  to  Code  Section  32-6-170  to 
pay  any  or  all  of  the  expenses  of  removal  and  relocation  of  government 
owned  utilities;  and,  furthermore,  nothing  in  this  article  shall  be 
construed  so  as  to  deprive  any  utility,  relocated  from  a  location  in  which 
it  owned  a  property  interest,  of  compensation  for  such  property  interest. 
(Code  1933,  §  95A-1004,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 

Utility’s  right  to  compensation  for  county’s  right-of-way  was  obtained  after 
loss  of  easement.  —  County  may  require  the  utility  had  obtained  an  easement  for 
a  utility,  at  the  utility’s  expense,  to  relo-  the  equipment.  But  in  turn  the  utility  may 
cate  the  utility’s  equipment,  even  if  the  seek  just  and  adequate  compensation  for 
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the  loss  of  the  use  of  the  utility’s  old  easement.  Bibb  County  v.  Georgia  Power 
easement,  which  loss  would  include  the  Co.,  241  Ga.  App.  131,  525  S.E.2d  136 
costs  necessary  to  relocate  to  the  new  (1999). 

RESEARCH  REFERENCES 

ALR.  —  Constitutionality  of  state  leg-  federal  reimbursement  of  the  state  under 
islation  to  reimburse  public  utilities  for  the  terms  of  Federal-Aid  Highway  Act  (23 
cost  of  relocating  their  facilities  because  of  U.S.C.  §  123),  75  ALR2d  419. 
highway  construction,  conditioned  upon 

32-6-174.  Promulgation  of  regulations  by  department. 

The  department  may  promulgate  reasonable  regulations  governing 
the  installation,  construction,  maintenance,  renewal,  removal,  and 
relocation  of  pipes,  mains,  conduits,  cables,  wires,  poles,  towers,  tracks, 
traffic  and  other  such  signals,  and  other  equipment  and  appliances  of 
any  utility  in,  on,  along,  over,  or  under  any  part  of  the  state  highway 
system  or  any  public  road  project  which  the  department  has  under¬ 
taken  or  agreed  to  undertake  or  which  has  been  completed  by  the 
department  pursuant  to  its  authority.  In  addition  to  the  requirements 
of  such  department  regulations,  it  shall  be  the  responsibility  of  the 
utility  to  obtain  whatever  franchise  is  required  by  law.  (Code  1933, 
§  95A-1005,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Law  reviews.  —  For  annual  survey  of  ernment  law,  see  57  Mercer  L.  Rev.  289 
administrative  law,  see  56  Mercer  L.  Rev.  (2005). 

31  (2004).  For  annual  survey  of  local  gov- 

JUDICIAL  DECISIONS 

Cited  in  Georgia  Power  Co.  v.  Collum, 

176  Ga.  App.  61,  334  S.E.2d  922  (1985). 

RESEARCH  REFERENCES 


ALR.  —  State  regulation  of  rates  to 
consumers  of  gas  or  electricity  trans¬ 
ported  across  state  lines  for  light  or  power 
purposes,  7  ALR  1094. 

Constitutionality  of  state  legislation  to 
reimburse  public  utilities  for  cost  of  relo¬ 
cating  their  facilities  because  of  highway 
construction,  conditioned  upon  federal  re¬ 


imbursement  of  the  state  under  the  terms 
of  Federal-Aid  Highway  Act  (23  U.S.C. 
§  123),  75  ALR2d  419. 

Placement,  maintenance,  or  design  of 
standing  utility  pole  as  affecting  private 
utility’s  liability  for  personal  injury  result¬ 
ing  from  vehicle’s  collision  with  pole 
within  or  beside  highway,  51  ALR4th  602. 


32-6-175.  Right  to  injunctive  relief. 

The  department,  the  county  or  municipality,  or  the  railroad  or  utility 
concerned  may  petition  for  an  injunction  to  enforce  the  performance  of 
any  duty  or  act  imposed  by  this  article  or  for  an  order  to  restrain  the 
breach  of  any  duty  or  the  commission  of  any  act  imposed  or  prohibited 
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or  unauthorized  by  this  article.  (Code  1933,  §  95A-1019,  enacted  by  Ga. 
L.  1973,  p.  947,  §  1.) 


RESEARCH  REFERENCES 

ALR.  —  Liability  of  highway  district  for 
damages  for  improper  condition  of  high¬ 
way,  49  ALR  1075. 


Part  2 
Railroads 

32-6-190.  Duty  to  maintain  grade  crossings. 

Any  railroad  whose  track  or  tracks  cross  a  public  road  at  grade  shall 
have  a  duty  to  maintain  such  grade  crossings  in  such  condition  as  to 
permit  the  safe  and  reasonable  passage  of  public  traffic.  Such  duty  of 
maintenance  shall  include  that  portion  of  the  public  road  lying  between 
the  track  or  tracks  and  for  two  feet  beyond  the  ends  of  the  crossties  on 
each  side  and  extending  four  feet  beyond  the  traveled  way  or  flush  with 
the  edge  of  a  paved  shoulder,  whichever  is  greater,  of  such  crossing. 


(Code  1933,  §  95A-1006,  enacted 
2002,  p.  1050,  §  1.) 

Administrative  rules  and  regula¬ 
tions.  —  Criteria  for  elimination  of 
highway-rail  grade  crossings,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  State  Department 
of  Transportation,  Chapter  672-16. 

JUDICIAL 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1895,  §  2220, 
former  Code  1910,  §  2673,  and  former 
Code  1933,  §  94-503,  which  were  subse¬ 
quently  repealed  but  were  succeeded  by 
provisions  in  this  Code  section,  are  in¬ 
cluded  in  the  annotations  for  this  Code 
section. 

Section  applies  to  road  crossings, 

not  to  roads  running  parallel  to  railroads. 
Collier  v.  Georgia  R.R.,  76  Ga.  611  (1886) 
(decided  under  former  Code  1895, 
§  2220). 

Section’s  applicability  to  excava¬ 
tion  made  for  purpose  of  laying  track. 

—  Provisions  of  section  apply  to  railroad 
company  where  public  road  is  crossed  only 


by  Ga.  L.  1973,  p.  947,  §  1; 


Law  reviews.  —  For  note  on  the  2002 
amendment  of  this  Code  section,  see  19 
Ga.  St.  U.L.  Rev.  213  (2002). 


DECISIONS 

by  an  excavation  made  for  purpose  of 
laying  therein,  across  such  public  road,  a 
railroad  track  of  the  company,  and  before 
any  railroad  track  has  been  laid  and  be¬ 
fore  work  of  constructing  railroad  is  com¬ 
pleted  across  such  public  road.  Mixon  v. 
Savannah  &  A.  Ry.,  152  Ga.  670,  111  S.E. 
197  (1922)  (decided  under  former  Code 
1910,  §  2673). 

Duty  may  extend  beyond  two  feet. 

—  O.C.G.A.  §  32-6-190  strongly  implies 
that  the  railroad’s  duty  may  extend  be¬ 
yond  the  two  feet  mentioned  in  the  stat¬ 
ute.  Easterwood  v.  CSX  Transp.,  Inc.,  933 
F.2d  1548  (11th  Cir.  1991),  aff’d,  507  U.S. 
658,  113  S.  Ct.  1732,  123  L.  Ed.  2d  387 
(1993). 

Effect  of  federal  highway  aid  provi- 
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sions.  —  In  the  absence  of  a  decision  by  a 
federally  designated  policymaker,  state 
common  law  liabilities  relating  to  the  ad¬ 
equacy  of  railroad  grade  crossings  are  not 
affected  by  the  federal  highway  aid  provi¬ 
sions  of  the  United  States  Code. 
Easterwood  v.  CSX  Transp.,  Inc.,  933  F.2d 
1548  (11th  Cir.  1991),  aff’d,  507  U.S.  658, 
113  S.  Ct.  1732,  123  L.  Ed.  2d  387  (1993). 

No  compensation  to  railroad  for 
mere  enlargement  of  crossing.  — 
When  crossing  of  railroad  track  and  public 
road  is  partially  shifted  in  one  direction 
and  is  more  in  nature  of  an  enlargement 
than  an  entire  change,  railroad  company 
is  not  entitled  to  compensation  for  cost  of 
making  structural  change  of  the  compa¬ 
ny’s  right  of  way  at  the  crossing.  State 
Hwy.  Bd.  v.  Georgia  R.R.  &  Banking  Co., 
47  Ga.  App.  652,  171  S.E.  176  (1933) 
(decided  under  former  Code  1910, 
§  2673). 

Common  law  action  against  rail¬ 
road  precluded.  —  Georgia  Code  of  Pub¬ 
lic  Transportation  precluded  a  common 
law  cause  of  action  against  a  railroad  for 
the  failure  to  install  adequate  protective 
devices  at  a  grade  crossing  on  a  public 
road  since  the  railroad  had  not  been  re¬ 
quested  to  do  so  by  the  appropriate  gov¬ 
ernmental  entity.  Southern  Ry.  v.  Georgia 
Kraft  Co.,  188  Ga.  App.  623,  373  S.E.2d 
774  (1988). 

Railroad  must  maintain  prescrip¬ 
tive  public  crossings.  —  When  a  cross¬ 
ing  becomes  a  public  crossing,  by  implica¬ 
tion  through  being  used  by  public  and 
worked  or  treated  by  public  authorities  as 
part  of  a  system  of  public  highways  in 
place  where  passageway  is  claimed  and 
continuously  used  for  a  period  of  over  20 
years,  the  crossing  or  passageway  is  con¬ 
sidered  the  same  as  other  public  streets 
and  highways  intersecting  railroads 
within  a  city’s  limits,  and  provisions  of 
this  section  prevail.  Atlantic  Coast  Line 
R.R.  v.  Layne,  88  Ga.  App.  674,  77  S.E. 2d 
565  (1953)  (decided  under  former  Code 
1933,  §  94-503). 


Liability  where  tracks  of  two  rail¬ 
road  companies  cross  on  same  street. 

—  When  there  is  a  crossing  of  tracks  of 
two  railroad  companies  in  a  city  street,  it 
is  ordinarily,  as  between  the  companies, 
the  duty  of  the  crossing  company,  at  whose 
instance  and  for  whose  benefit  the  cross¬ 
ing  was  made,  to  keep  the  crossing  in 
repair.  Macon  Ry.  &  Light  Co.  v.  Southern 
Ry.,  28  Ga.  App.  339,  110  S.E.  912,  cert, 
denied,  28  Ga.  App.  819  (1922)  (decided 
under  former  Code  1910,  §  2673). 

When  track  of  a  railroad  company 
crosses  track  of  another  railroad  company 
in  a  city  street,  the  duty  of  keeping  the 
crossing  in  repair  rests  upon  both  compa¬ 
nies,  and  either  may  and  should  make  all 
necessary  repairs,  but  the  company  mak¬ 
ing  the  repairs  may  recover  the  expense  of 
such  repairs  from  other  company,  if,  as 
between  the  companies,  the  duty  of  mak¬ 
ing  repairs  was  upon  the  latter.  Macon  Ry. 
&  Light  Co.  v.  Southern  Ry.,  23  Ga.  App. 
339,  110  S.E.  912,  cert,  denied,  28  Ga. 
App.  819  (1922)  (decided  under  former 
Code  1910,  §  2673). 

Railroad  company’s  failure  to  com¬ 
ply  with  the  company’s  duties  under  the 
law  is  negligence  as  a  matter  of  law. 
Southern  Ry.  v.  Brooks,  112  Ga.  App.  324, 
145  S.E. 2d  76  (1965)  (decided  under  for¬ 
mer  Code  1933,  §  94-503). 

Railroad  liability  for  employee’s  or 
independent  contractor’s  negligence. 

—  Wrongful  act  or  negligence  of  employee 
or  independent  contractor  in  failing  to 
keep  public  road  in  good  order  where 
crossed  by  an  excavation  made  for  pur¬ 
pose  of  constructing  a  railroad  therein, 
being  an  act  in  violation  of  this  section, 
the  railroad  is  not  absolved  from  liability 
upon  ground  that  alleged  tort  was  com¬ 
mitted  by  employee  or  independent  con¬ 
tractor.  Mixon  v.  Savannah  &  A.  Ry.,  28 
Ga.  App.  390,  111  S.E.  690  (1922)  (decided 
under  former  Code  1910,  §  2673). 

Cited  in  Central  of  Ga.  R.R.  v.  Schnadig 
Corp.,  139  Ga.  App.  193,  228  S.E.2d  165 
(1976);  Peluso  v.  Central  of  Ga.  R.R.,  165 
Ga.  App.  215,  299  S.E.2d  51  (1983). 


RESEARCH  REFERENCES 

ALR.  —  Customary  or  statutory  signal  to  warning  at  highway  crossing,  5  ALR2d 
from  train  as  measure  of  railroad’s  duty  as  112. 
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Duty  of  railroad  company  to  maintain 
flagman  at  crossing,  24  ALR2d  1161. 

32-6-191.  Responsibility  for  construction  of  new  grade  cross¬ 
ings  and  relocation  of  existing  grade  crossings. 

(a)  Where  a  new  grade  crossing  results  from  the  construction  of  a 
new  or  relocated  railroad  line,  the  railroad  shall  be  responsible  for  and 
bear  all  expenses  of  the  construction  of  such  grade  crossing.  The 
department,  when  such  a  grade  crossing  is  on  the  state  highway 
system,  a  county,  when  such  a  grade  crossing  is  on  its  county  road 
system,  or  a  municipality,  when  such  a  grade  crossing  is  on  its 
municipal  street  system,  may  impose  such  terms  and  conditions  on  the 
nature  and  manner  of  construction  of  such  a  grade  crossing,  including 
the  installation  of  protective  devices,  as  may  be  necessary  for  the  safe 
and  reasonable  passage  of  public  traffic. 

(b)  Where  a  new  grade  crossing  results  from  the  construction  of  a 
new  or  relocated  public  road,  the  department,  when  such  road  is  on  the 
state  highway  system,  a  county,  when  such  road  is  on  its  county  road 
system,  or  a  municipality,  when  such  road  is  on  its  municipal  street 
system,  shall  be  responsible  for  and  bear  all  expenses  of  the  construc¬ 
tion  of  such  grade  crossing.  The  railroad  may  impose  such  terms  and 
conditions  on  the  nature  and  manner  of  construction  of  such  a  grade 
crossing,  including  the  installation  of  protective  devices,  as  may  be 
reasonably  necessary  for  the  safety  and  convenience  of  the  traveling 
public.  While  on  the  right  of  way  of  any  railroad  during  the  construction 
of  any  such  grade  crossing,  employees  or  contractors  of  the  department 
or  any  county  or  municipality  shall  be  subject  to  such  rules  and 
regulations  of  the  railroad  as  may  be  reasonably  necessary  for  the 
protection  of  its  traffic,  passengers,  property,  and  its  safe  operation. 

(c)  Notwithstanding  subsection  (b)  of  this  Code  section,  the  depart¬ 
ment,  in  respect  to  a  grade  crossing  on  the  state  highway  system,  a 
county,  in  respect  to  a  grade  crossing  on  its  county  road  system,  or  a 
municipality,  in  respect  to  a  grade  crossing  on  its  municipal  street 
system,  may  close  and  relocate  an  existing  grade  crossing  by  relocation 
of  a  part  of  the  public  road  involved,  whenever  such  closing  and 
relocation  is  reasonably  necessary  in  the  interest  of  public  safety;  and 
the  procedure  for  such  closing  and  relocation  and  the  division  of  the 
costs  of  construction  shall  be  the  same  as  provided  in  Code  Sections 
32-6-194  and  32-6-195  for  elimination  of  a  grade  crossing  by  construc¬ 
tion  of  an  underpass  or  overpass. 

(d)  Where  there  is  disagreement  as  to  the  terms  and  conditions 
imposed  on  the  nature  and  manner  of  construction  by  the  department, 
county,  or  municipality  pursuant  to  subsection  (a)  of  this  Code  section 
or  by  the  railroad  pursuant  to  subsection  (b)  of  this  Code  section,  the 
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department  shall  make  such  determination  after  reasonable  opportu¬ 
nity  for  a  hearing  is  given  to  all  parties  concerned.  (Code  1933, 
§  95A-1007,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32; 
Ga.  L.  2002,  p.  1050,  §  3.) 

Law  reviews.  —  For  note  on  the  2002 
amendment  of  this  Code  section,  see  19 
Ga.  St.  U.L.  Rev.  213  (2002). 


JUDICIAL  DECISIONS 

Section  applicable  to  new  grade  plicable  if  there  is  neither  a  new  nor 
crossings  only.  —  O.C.G.A.  §  32-6-191  relocated  railroad  line.  Chatham  County 
by  the  statute’s  plain  language  applies  Comm’rs  v.  Seaboard  Coast  Line  R.R.,  169 
only  to  a  new  grade  crossing  and  is  inap-  Ga.  App.  607,  314  S.E.2d  449  (1984). 

RESEARCH  REFERENCES 

ALR.  —  Customary  or  statutory  signal  to  warning  at  highway  crossing,  5  ALR2d 
from  train  as  measure  of  railroad’s  duty  as  112. 

32-6-192.  Construction  of  underpass  or  overpass  in  lieu  of  grade 
crossing;  procedure;  costs;  maintenance. 

When  the  department,  the  county,  or  the  municipality  having  juris¬ 
diction  of  a  public  road  determines  that  it  is  reasonably  necessary  and 
in  the  public  interest  to  use  an  underpass  or  overpass  instead  of  a  grade 
crossing  at  a  new  or  relocated  railroad  track  or  tracks  or  at  a  new  or 
relocated  public  road,  the  procedure  to  be  followed,  the  division  of  costs, 
and  the  maintenance  responsibilities  shall  be  the  same  as  are  provided 
in  Code  Sections  32-6-194  through  32-6-198.  (Ga.  L.  1927,  p.  299,  §  3; 
Code  1933,  §  95-1903;  Code  1933,  §  95A-1015,  enacted  by  Ga.  L.  1973, 
p.  947,  §  1.) 

32-6-193.  Authority  of  department,  counties,  and  municipalities 
to  eliminate  grade  crossings. 

When  it  is  reasonably  necessary  in  the  interest  of  public  safety,  the 
department,  in  respect  to  the  state  highway  system,  a  county,  in  respect 
to  its  county  road  system,  or  a  municipality,  in  respect  to  its  municipal 
street  system,  may  authorize  and  direct  the  elimination  of  a  grade 
crossing  by  construction  of  an  underpass  or  overpass  or  by  physical 
removal  of  the  grade  crossing  and  barricading  or  removing  the  ap¬ 
proaches  thereto  without  construction  of  an  underpass  or  overpass, 
provided  that  any  grade  crossing  elimination  shall  be  in  accordance 
with  this  part  and  that  no  grade  crossing  on  a  county  road  system  or 
municipal  street  system  shall  be  eliminated  by  construction  of  an 
underpass  or  overpass  upon  order  of  the  county  or  municipality  until 
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and  unless  the  department  shall  approve  the  plans  and  specifications  of 
the  proposed  construction.  No  grade  crossing  on  a  public  road  shall  be 
permanently  closed  except  by  elimination  in  accordance  with  this  part. 
(Ga.  L.  1927,  p.  299,  §  1;  Code  1933,  §  95-1902;  Code  1933, 
§  95A-1008,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2002,  p.  1050, 
§  2.) 

Law  reviews.  —  For  note  on  the  2002 
amendment  of  this  Code  section,  see  19 
Ga.  St.  U.L.  Rev.  213  (2002). 

32-6-193.1.  Elimination  of  grade  crossings  by  physical  removal; 
procedures. 

(a)  The  department  shall  by  rule  or  regulation  prescribe  uniform 
criteria  for  its  own  use  and  that  of  local  governing  authorities  in 
assessing  whether  elimination  of  a  grade  crossing  on  a  public  road  by 
physical  removal  of  the  grade  crossing  and  barricading  or  removing  the 
approaches  thereto  without  construction  of  an  underpass  or  overpass  is 
reasonably  necessary  in  the  interest  of  public  safety.  For  purposes  of 
this  Code  section,  “reasonably  necessary  in  the  interest  of  public  safety” 
means  that  the  enhancement  of  public  safety  resulting  from  such 
elimination  of  the  grade  crossing  will  outweigh  any  inconvenience  to 
the  reasonable  passage  of  public  traffic,  specifically  including  without 
limitation  emergency  vehicle  traffic,  caused  by  such  rerouting  of  traffic. 
Such  criteria  shall  include  consideration  of  each  of  the  following  factors: 

(1)  Number  and  timetable  speeds  of  passenger  trains  operated 
through  the  crossing; 

(2)  Number  and  timetable  speeds  of  freight  trains  operated 
through  the  crossing; 

(3)  Distance  to  alternate  crossings; 

(4)  Accident  history  of  the  crossing  for  the  immediately  preceding 
five-year  period; 

(5)  Type  of  warning  device  present  at  the  crossing,  if  any; 

(6)  The  alignments,  horizontal  and  vertical,  of  the  roadway  and 
the  railroad  and  the  angle  of  the  intersection  of  those  alignments; 

(7)  The  average  daily  traffic  volume  in  proportion  to  the  population 
of  the  municipality  if  the  crossing  is  located  within  a  municipality  or 
the  population  of  the  county  if  the  crossing  is  located  within  an 
unincorporated  area  of  a  county; 

(8)  The  posted  speed  limit  over  the  crossing; 

(9)  The  effect  of  closing  the  crossing  upon  access  by  persons 
utilizing: 
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(A)  Hospital  or  medical  facilities  and  public  health  departments, 
specifically  including  without  limitation  utilization  by  medical 
personnel; 

(B)  Facilities  of  federal,  state,  or  local  government,  specifically 
including  without  limitation  court,  postal,  library,  sanitation,  and 
park  facilities;  and 

(C)  Commercial,  industrial,  and  other  areas  of  public  commerce; 

(10)  Any  use  of  the  crossing  by: 

(A)  Trucks  carrying  hazardous  material; 

(B)  Vehicles  carrying  passengers  for  hire; 

(C)  School  buses; 

(D)  Emergency  vehicles;  or 

(E)  Public  or  private  utility  vehicles,  specifically  including  with¬ 
out  limitation  water,  sewer,  natural  gas,  and  electric  utility  main¬ 
tenance  and  repair  vehicles;  and 

(11)  Any  other  relevant  factors  as  prescribed  by  the  department. 

(b)(1)  Any  railroad  may  file  a  written  petition  requesting  an  order  to 
eliminate  a  grade  crossing  on  a  public  road  by  physical  removal  of  the 
grade  crossing  and  barricading  or  removing  the  approaches  thereto 
without  construction  of  an  underpass  or  overpass.  Any  such  petition 
shall  be  filed  by  certified  mail  or  statutory  overnight  delivery,  return 
receipt  requested,  with  the  department  in  respect  to  the  state 
highway  system,  a  county  governing  authority  in  respect  to  its  county 
road  system,  or  a  municipal  governing  authority  in  respect  to  its 
municipal  street  system. 

(2)  Any  petition  by  a  railroad  under  this  subsection  shall  include 
without  limitation  information  as  to  each  of  the  factors  set  forth  in 
paragraphs  (1)  through  (5)  of  subsection  (a)  of  this  Code  section. 

(3)  The  department  or  the  local  governing  authority,  whichever  is 
applicable,  shall  conduct  a  public  hearing  on  the  matter  prior  to 
deciding  whether  to  grant  or  deny  such  a  petition. 

(4) (A)  No  railroad  shall  have  a  duty  to  file  a  petition  for  elimina¬ 
tion  of  a  grade  crossing  as  authorized  by  this  subsection. 

(B)  Neither  the  failure  of  a  railroad  to  file  such  a  petition  nor  any 
decision  by  the  department  or  any  local  governing  authority 
regarding  such  a  petition  shall  give  rise  to  a  cause  of  action  against 
the  railroad,  the  department,  or  a  local  governing  authority  by  a 
person  for  injuries  or  damages  arising  from  the  existence  or  use  of 
such  crossing. 
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(c)(1)  If  the  department  in  respect  to  the  state  highway  system,  a 
county  governing  authority  in  respect  to  its  county  road  system,  or  a 
municipal  governing  authority  in  respect  to  its  municipal  street 
system  determines  that  elimination  of  a  grade  crossing  in  accordance 
with  this  Code  section  is  reasonably  necessary  in  the  interest  of 
public  safety,  the  department  or  the  local  governing  authority  may 
issue  an  order  to  eliminate  the  crossing.  Such  order  shall  be  in 
writing,  and  a  copy  shall  be  served  upon  the  railroad.  If  a  local 
governing  authority  issues  such  an  order,  it  shall  make  a  record  of  its 
findings  and  transmit  a  copy  of  the  same  along  with  the  order  to  the 
department. 

(2)  If  the  department  in  respect  to  the  state  highway  system,  a 
county  governing  authority  in  respect  to  its  county  road  system,  or  a 
municipal  governing  authority  in  respect  to  its  municipal  street 
system  determines  that  elimination  of  a  grade  crossing  in  accordance 
with  this  Code  section  is  not  reasonably  necessary  in  the  interest  of 
public  safety,  the  department  or  the  local  governing  authority  may 
issue  an  order  denying  a  petition  to  eliminate  the  crossing.  Such 
order  shall  be  in  writing,  and  a  copy  shall  be  served  upon  the  railroad. 
If  a  local  governing  authority  denies  a  petition,  it  shall  make  a 
written  record  of  its  findings  and  transmit  a  copy  of  the  same  along 
with  the  order  and  petition  to  the  department. 

(3) (A)  Any  railroad  aggrieved  by  an  order  of  a  local  governing 
authority  under  this  subsection  may  make  a  written  request  to  the 
department  for  review  of  such  order.  Such  request  shall  be  accom¬ 
panied  by  a  $500.00  filing  fee.  The  department  shall  within  60  days 
after  the  filing  of  such  request  review  the  matter. 

(B)  Upon  review  of  the  order  and  findings  of  the  local  governing 
authority  and  any  filings  by  the  railroad,  if  the  department 
determines  that  elimination  of  a  grade  crossing  in  accordance  with 
this  Code  section  is  not  reasonably  necessary  in  the  interest  of 
public,  safety,  the  department  shall  order  that  the  crossing  shall 
remain  open. 

(C)  Upon  review  of  the  order  and  findings  of  the  local  governing 
authority  and  any  filings  by  the  railroad,  if  the  department 
determines  that  elimination  of  a  grade  crossing  in  accordance  with 
this  Code  section  is  reasonably  necessary  in  the  interest  of  public 
safety,  the  department  shall  issue  an  order  to  eliminate  the 
crossing. 

(D)  Any  such  order  of  the  department  shall  be  in  writing,  and  a 
copy  of  the  order  shall  be  served  upon  the  railroad  and  the  local 
governing  authority.  As  part  of  such  order,  the  department  shall 
assess  all  its  costs  of  investigating  and  reviewing  the  matter 
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against  the  railroad  if  an  order  for  the  crossing  to  remain  open  is 
issued  or  against  the  county  or  municipality  if  an  order  to  eliminate 
the  crossing  is  issued,  and  the  party  so  assessed  shall  be  liable 
therefor  to  the  department;  provided,  however,  that  any  filing  fee 
paid  to  the  department  by  a  railroad  shall  be  applied  to  any  such 
amount  assessed  against  the  railroad,  and  the  balance  of  such 
filing  fee,  if  any,  shall  be  refunded  to  the  railroad.  The  department 
shall  keep  detailed  records  of  its  costs  of  investigation  and  review 
for  purposes  of  this  subparagraph,  and  such  records  shall  be 
subject  to  public  inspection  as  provided  by  Article  4  of  Chapter  18 
of  Title  50. 

(d)  If  an  order  to  close  a  grade  crossing  is  issued,  the  railroad  shall  at 
its  expense  physically  remove  the  crossing  from  the  tracks  and  for  two 
feet  beyond  the  ends  of  the  crossties  on  each  side  and  extending  four 
feet  beyond  the  traveled  way  or  flush  with  the  edge  of  a  paved  shoulder, 
whichever  is  greater,  of  such  crossing  and  erect  a  department  approved 
barricade;  and  the  department  in  respect  to  the  state  highway  system, 
the  county  in  respect  to  its  county  road  system,  or  the  municipality  in 
respect  to  its  municipal  street  system  may  at  its  expense  remove 
approaches  to  the  crossing.  The  provisions  of  Code  Section  32-6-195  for 
division  of  costs  of  elimination  of  a  grade  crossing  by  construction  of  an 
underpass  or  overpass  shall  not  apply  to  elimination  of  any  grade 
crossing  under  this  Code  section.  (Code  1981,  §  32-6-193.1,  enacted  by 
Ga.  L.  2002,  p.  1050,  §  4;  Ga.  L.  2004,  p.  376,  §  1.) 

Administrative  rules  and  regula-  Law  reviews.  —  For  note  on  the  2002 
tions.  —  Criteria  for  elimination  of  enactment  of  this  Code  section,  see  19  Ga. 
highway-rail  grade  crossings,  Official  St.  U.L.  Rev.  213  (2002). 

Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  State  Department 
of  Transportation,  Chapter  672-16. 

32-6-194.  Procedure  for  grade  crossing  elimination. 

(a)  Whenever  the  department,  a  county,  or  a  municipality  shall 
decide  to  eliminate  any  grade  crossing  on  its  respective  public  road 
system  by  means  of  an  underpass  or  overpass,  prompt  notice  of  such 
decision  shall  be  given  to  the  railroad  or  railroads  involved;  and  within 
30  days  thereafter  the  representatives  of  the  department,  the  county,  or 
the  municipality  and  of  the  railroads  involved  shall  meet  and,  within  90 
days,  agree  to  a  plan  and  specifications  for  the  construction  of  a  grade 
separation  structure.  Any  such  agreement  between  a  county  or  munic¬ 
ipality  and  a  railroad  shall  be  submitted  to  the  department  for  its 
approval;  and  work  leading  to  the  elimination  of  the  grade  crossing 
pursuant  to  the  agreement  shall  not  commence  until  and  unless  the 
department  approves  the  same.  The  department,  county,  or  municipal¬ 
ity,  by  agreement  with  the  railroad  or  railroads  involved,  may  apportion 
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the  work  to  be  done  in  the  construction  of  such  grade  separation 
structure  between  the  railroad  or  railroads  and  the  department  or  the 
county  or  the  municipality. 

(b)  If  agreement  is  not  reached  within  90  days,  the  department, 
county,  or  municipality  may  proceed  with  construction  of  a  grade 
separation  structure  or  may  by  written  order  direct  the  railroad  or 
railroads  involved  to  proceed  with  the  construction  of  a  grade  separa¬ 
tion  structure  according  to  the  plan  and  specifications  accompanying 
such  order,  provided  that  no  work  shall  be  begun  on  any  grade 
separation  structure  on  a  county  or  municipal  public  road  system  until 
and  unless  the  department  approves  the  plan  and  specifications  of  such 
structure.  It  shall  be  the  duty  of  said  railroad  to  begin  work  on  any  such 
grade  separation  structure  within  four  months  after  receipt  of  an  order 
to  that  effect  and  to  complete  that  structure  within  a  reasonable  time, 
provided  that  the  railroad  shall  not  be  required  to  do  the  actual  physical 
work  of  providing  approaches  by  fill  to  an  overpass  or  the  excavating 
beneath  an  underpass  or  the  approaches  thereto,  although  the  cost  of 
such  work  shall  be  considered  as  part  of  the  costs  of  the  grade  crossing 
elimination,  whether  actually  performed  by  the  railroad,  the  depart¬ 
ment,  the  county,  or  the  municipality;  and  such  costs  shall  be  appor¬ 
tioned  as  provided  in  Code  Section  32-6-195.  If  the  railroad  does  not 
begin  work  within  four  months  after  receipt  of  an  order  to  that  effect, 
the  department,  county,  or  municipality  may  proceed  with  the  construc¬ 
tion  of  the  proposed  grade  separation  structure.  If  the  railroad  begins 
work  within  four  months  after  receipt  of  an  order  to  that  effect  but 
thereafter  fails  to  complete  such  work  within  a  reasonable  time,  the 
department,  county,  or  municipality  may  proceed  to  complete  the 
unfinished  work. 

(c)  In  any  case  where  the  construction  of  all  or  part  of  a  grade 
separation  structure  is  done  by  the  department,  a  county,  or  a  munic¬ 
ipality,  a  statement  of  any  railroad’s  share  of  the  costs  of  the  project,  as 
determined  pursuant  to  Code  Section  32-6-195,  plus  8  percent  per 
annum  interest  on  each  expenditure  of  the  cost  of  such  project  shall  be 
submitted  to  the  railroad  upon  completion  of  the  project.  In  the  event 
that  the  railroad  does  not  make  payment  or  arrange  to  make  payment 
to  the  department,  county,  or  municipality  within  60  days  of  receipt  of 
the  statement,  the  department  shall  certify  the  amount  for  collection  to 
the  Attorney  General;  or,  in  the  case  of  a  project  on  a  county  or 
municipal  public  road  system,  the  county  or  municipality  shall  take 
appropriate  action  for  the  collection  of  the  amount  thereof.  In  the  event 
said  share  is  not  paid  within  the  time  specified  in  this  Code  section,  said 
share  or  any  unpaid  portion  thereof  shall  bear  interest  at  a  rate  of  8 
percent  per  annum  from  the  date  due. 

(d)  The  department,  a  county,  or  a  municipality  shall  not  construct  or 
require  any  railroad  to  construct  an  underpass  of  a  plan,  specification, 
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or  design,  the  strength  of  which,  in  the  judgment  of  the  railroad,  shall 
not  be  sufficient  to  meet  the  requirements  of  its  traffic  thereover.  In  a 
plan  providing  for  an  overpass  or  underpass,  the  department,  a  county, 
or  a  municipality  shall  not  interfere  with  or  change  the  grade  or 
alignment  of  the  track  or  tracks  of  any  railroad  or  relocate  the  line  of 
the  railroad  without  its  consent.  (Ga.  L.  1927,  p.  299,  §§  3,  4,  10;  Code 
1933,  §§  95-1903,  95-1906,  95-1910;  Code  1933,  §  95A-1009,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1985,  p.  149,  §  32.) 

32-6-195.  Division  of  costs  of  grade  crossing  elimination  pro¬ 
jects. 

(a)  The  costs  of  the  grade  crossing  elimination  project  in  which  the 
railroad  or  railroads  shall  be  required  to  share  shall  include  the  costs  of 
surveys,  preparation  of  plans  and  specifications,  the  securing  of  esti¬ 
mates  or  bids,  if  any,  and  the  total  cost  of  construction  of  the  grade 
separation  structures  involved,  including  the  establishment  of  drainage 
and  any  excavation  and  other  expenses  involved  in  constructing  public 
roadways  or  railroad  lines  under  any  grade  separation  structure. 
However,  the  railroad  or  railroads  shall  not  be  required  to  participate  in 
the  cost  of  any  construction  outside  the  limits  of  grade  or  alignment 
change  required  for  the  public  road  to  go  over  or  under  the  track  or 
tracks  of  the  railroad  or  railroads  nor  in  any  costs  apportionable  to 
purposes  other  than  the  elimination  of  the  grade  crossing.  Where 
additional  lanes  are  added  to  the  public  road,  the  railroad’s  share  of  the 
cost,  if  any,  shall  be  based  on  the  cost  of  a  grade  elimination  project 
having  the  same  number  of  lanes  as  the  public  road  prior  to  the 
construction  of  said  grade  elimination  project. 

(b) (1)  The  costs  of  the  project  shall  be  shared  by  the  parties  involved 
in  such  manner  as  may  be  agreed  upon  by  the  railroad  or  railroads 
involved  and  the  department,  county,  or  municipality.  Such  agree¬ 
ment  shall  have  precedence  over  any  existing  agreement  on  the  same 
subject  matter  and  shall  give  consideration  to  the  following  factors: 
the  benefits  accruing  to  the  railroad  or  railroads  and  to  the  public, 
respectively,  from  the  elimination  of  the  grade  crossing;  the  circum¬ 
stances  under  which  the  grade  crossing  was  created;  any  preexisting 
rights  of  the  railroad  or  railroads  as  result  of  being  first  in  position; 
comparison  of  the  degree  of  danger  caused  by  the  railroad  or  railroads 
and  by  quantity  and  character  of  traffic  upon  the  public  road;  and 
what  is  generally,  under  comparable  circumstances,  considered  to  be 
reasonable,  provided  that  in  no  event  shall  the  railroad  be  required  to 
pay  more  than  50  percent  of  the  cost  of  a  grade  crossing  elimination 
project  on  a  county  road  system  or  on  a  municipal  street  system.  In 
the  event  agreement  cannot  be  reached,  the  determination  of  what 
portion  of  the  costs  shall  be  the  fair  and  reasonable  share  of  the 
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railroads  involved  shall  be  made  by  the  department  after  reasonable 
opportunity  for  hearing  to  all  parties  concerned.  In  making  such 
determination,  the  department  shall  give  due  regard  to  the  consid¬ 
erations  heretofore  enumerated.  The  agreed  value  or,  in  the  absence 
of  agreement,  the  independently  appraised  value  of  the  fee  or  any 
lesser  interest  in  the  right  of  way  of  the  railroad  used  for  such  project 
shall  be  determined  and  such  value  credited  to  the  railroad  as  a  part 
of  its  participation  in  the  cost  of  the  project,  provided  that  nothing  in 
this  Code  section  shall  prevent  the  department,  county,  or  munici¬ 
pality  from  exercising  its  rights  of  eminent  domain  as  now  or 
hereafter  provided  by  law. 

(2)  As  used  in  this  subsection,  the  term  “costs  of  the  project” 
means: 

(A)  In  the  case  of  a  project  for  part  of  a  county  road  or  municipal 
street  system,  the  total  costs  of  such  project  less  the  sum  of  any 
funds  for  such  project  furnished  by  the  federal  and  state  govern¬ 
ments;  and 

(B)  In  the  case  of  a  project  for  part  of  the  state  highway  system, 
the  total  costs  of  such  project  less  any  funds  furnished  by  the 
federal  government.  (Ga.  L.  1927,  p.  299,  §  6;  Code  1933, 
§  95-1905;  Code  1933,  §  95A-1010,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  1996,  p.  6,  §  32.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §  95-1912, 
which  was  subsequently  repealed  but  was 
succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

Railroad  may  be  required  to  con¬ 
tribute  50  percent  of  cost  of  eliminat¬ 
ing  grade  crossing  when  provisions  of  sec¬ 
tion  are  followed.  1945-47  Op.  Att’y  Gen. 


p.  616  (decided  under  former  Code  1933, 
§  95-1905). 

Railroads  may  agree  with  depart¬ 
ment  to  pay  less  than  half  of  costs.  — 

Railroad  and  the  State  Highway  Depart¬ 
ment  (now  Department  of  Transportation) 
may  agree  for  joint  participation  in  cost  of 
elimination  of  grade  crossing  on  a  basis  of 
less  than  50  percent  to  railroad.  1945-47 
Op.  Att’y  Gen.  p.  616. 


32-6-196.  Temporary  use  of  railroad  rights  of  way  during  con¬ 
struction  or  maintenance  of  grade  separation  struc¬ 
tures  or  grade  crossing  or  protective  devices. 

All  railroads  shall  permit  the  temporary  use,  free  of  cost,  of  so  much 
of  their  rights  of  way  as  may  be  necessary  during  the  construction  or 
maintenance  of  any  grade  separation  structures  or  any  grade  crossing 
or  protective  devices,  provided  that,  whenever  any  employees  or  con¬ 
tractors  of  the  department  or  of  any  county  or  municipality  shall  enter 
the  right  of  way  of  any  railroad,  they  shall  be  subject  to  any  reasonable 
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rules  and  regulations  such  railroad  may  make  for  the  protection  of  its 
traffic,  employees,  passengers,  and  operations.  (Ga.  L.  1927,  p.  299, 
§§  4,  13;  Code  1933,  §§  95-1906,  95-1913;  Code  1933,  §  95A-1010, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 


32-6-197.  Responsibility  for  maintenance  of  overpasses  and  un¬ 
derpasses. 

(a)  It  shall  be  the  duty  of  the  department  to  maintain  all  overpasses 
involving  railroads  on  the  state  highway  system. 

(b)  It  shall  be  the  duty  of  the  county  or  the  municipality  to  maintain 
at  its  own  expense  the  drainage,  surface,  pavement,  approaches,  and 
guardrails  of  all  overpasses  involving  railroads  on  its  respective  public 
road  system.  It  shall  be  the  duty  of  the  railroad  involved  to  maintain  at 
its  own  expense  any  floors  constructed  of  wood  and  the  foundations, 
piers,  abutments,  and  superstructures  of  all  overpasses  on  the  county 
or  municipal  public  road  system. 

(c)  It  shall  be  the  duty  of  the  railroad  or  railroads  involved  to 
maintain  all  underpasses  except  the  lighting,  drainage,  and  pavement 
of  the  public  roads  thereunder,  which  shall  be  maintained  by  the 
department,  counties,  or  municipalities  on  their  respective  public  road 
systems. 

(d)  All  maintenance  required  by  this  Code  section  of  the  department 
shall  be  at  the  expense  of  the  department,  and  all  maintenance 
required  by  this  Code  section  of  the  railroad  shall  be  at  the  expense  of 
such  railroad,  provided  that  the  duty  of  maintenance  imposed  upon  the 
department  by  this  Code  section  shall  not  operate  to  subject  the 
department  to  liability  for  damages  resulting  from  any  failure  to 
maintain  properly. 

(e)  Except  as  provided  in  subsection  (b)  of  Code  Section  32-6-195, 
nothing  in  this  article  shall  be  construed  as  voiding  agreements 
executed  prior  to  July  1,  1973.  (Ga.  L.  1927,  p.  299,  §  9;  Code  1933, 
§  95-1909;  Ga.  L.  1950,  p.  419,  §  1;  Code  1933,  §  95A-1011,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1985,  p.  149,  §  32.) 

JUDICIAL  DECISIONS 


Traffic  control  devices.  —  Nothing  in 
O.C.G.A.  §  32-6-197  places  any  duty  on  a 
railroad  regarding  the  installation  or 
maintenance  of  traffic  control  devices  in 
the  area  around  a  railroad  overpass.  City 
of  Fairburn  v.  Cook,  188  Ga.  App.  58,  372 
S.E.2d  245,  cert,  denied,  188  Ga.  App.  911, 
372  S.E.2d  245  (1988). 

Exclusive  duty  of  county  to  main¬ 


tain  road  and  warning  devices.  — 

Statutory  duty  to  maintain  a  public  road 
and  warning  devices  thereon  leading  to 
the  former  site  of  a  timber  bridge  span¬ 
ning  a  railroad  track  was  exclusively  that 
of  the  county,  both  at  the  time  the  bridge 
was  removed  and  at  the  time  of  the  acci¬ 
dent  giving  rise  to  a  negligence  action 
against  the  railroad.  Kitchen  v.  CSX 
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Transp.,  Inc.,  265  Ga.  206,  453  S.E.2d  712 
(1995). 

32-6-198.  Agreements  as  to  grade  crossing  elimination. 

Nothing  in  this  part  shall  be  construed  to  prevent  the  department,  a 
county,  or  a  municipality  from  reaching  special  agreements  with  a 
railroad  company  providing  for  grade  crossing  elimination  by  means  of 
relocation  of  either  the  railroad  or  public  road  involved  or  by  other 
means  not  expressly  provided  for  in  this  part  and  from  arranging  joint 
participation  in  the  cost  of  such  elimination  in  accordance  with  the 
procedures  in  Code  Section  32-6-195.  (Ga.  L.  1927,  p.  299,  §  12;  Code 
1933,  §  95-1912;  Code  1933,  §  95A-1012,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Railroad  may  enter  agreement  to 
pay  less  than  half  of  costs.  —  Railroad 
and  the  State  Highway  Department  (now 
Department  of  Transportation)  may  agree 


for  joint  participation  in  the  cost  of  elimi¬ 
nation  of  a  grade  crossing  on  the  basis  of 
less  than  50  percent  to  the  railroad. 
1945-47  Op.  Att’y  Gen.  p.  616. 


32-6-199.  Improvement  of  existing  underpass  or  overpass. 

Whenever  an  existing  underpass  or  overpass  involving  railroads  is 
unsafe  or  inadequate  to  serve  reasonably  the  traffic  for  which  it  was 
constructed,  the  department,  the  county,  or  the  municipality  may 
proceed  to  bring  about  improvement  of  said  existing  structure.  In  such 
event  the  procedure,  division  of  the  costs  of  construction,  and  mainte¬ 
nance  responsibilities  in  regard  to  such  improvement  shall  be  as 
provided  in  Code  Sections  32-6-194  through  32-6-198.  (Ga.  L.  1927,  p. 
299,  §  8;  Code  1933,  §  95-1908;  Code  1933,  §  95A-1013,  enacted  by  Ga. 
L.  1973,  p.  947,  §  1.) 


Cross  references.  —  Restriction  on 
authority  of  Public  Service  Commission  to 
require  railroad  to  reconstruct  underpass, 

JUDICIAL 

Specific  defects  within  county’s  re¬ 
sponsibility.  —  Trial  court  did  not  err  in 
granting  summary  judgment  to  the 
builder  of  a  one-lane  railroad  overpass 
since  the  builder  indisputably  established 


trestle,  or  grade  crossing  to  accommodate 
motor  vehicle  exceeding  12  feet,  six  inches 
in  height,  §  46-8-133. 

DECISIONS 

that  the  specific  defects  alleged  by  the 
injured  driver’s  expert  were  within  the 
county’s  statutory  responsibility.  Crouch 
v.  CSX  Transp.,  Inc.,  203  Ga.  App.  618,  417 
S.E.2d  216  (1992). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


When  department  may  expend 
funds  for  new  overpasses.  —  Depart¬ 
ment  of  Transportation  may  expend  the 
department’s  funds  for  reconstruction  of 
overpasses  which  the  department  has  de¬ 
termined  to  be  obsolete,  inadequate,  and 
unsafe  to  accommodate  current  highway 
traffic,  or  which  have  become  so  costly  to 
maintain  as  to  warrant  replacement  or 


reconstruction.  1971  Op.  Att’y  Gen.  No. 
71-125. 

Department  expenditure  of  funds 
to  construct  new  overpasses.  —  De¬ 
partment  can  expend  the  department’s 
funds  to  construct  new  overpasses  on 
same  or  new  locations  for  purpose  of  re¬ 
placing  existing  inadequate  overpasses. 
1971  Op.  Att’y  Gen.  No.  71-125. 


32-6-200.  Installation  of  protective  devices  at  grade  crossings. 


(a)  Whenever,  in  the  judgment  of  the  department  in  respect  to  the 
state  highway  system,  a  county  in  respect  to  its  county  road  system,  or 
a  municipality  in  respect  to  its  municipal  street  system,  such  protection 
is  reasonably  necessary  for  the  safety  of  the  traveling  public,  the 
department  or  the  county  or  the  municipality  may  order  the  protection 
of  a  grade  crossing  by  the  installation  of  protective  devices.  Prompt 
notice  of  such  order  shall  be  given  to  the  railroad  or  railroads  involved; 
and  within  30  days  thereafter  the  representatives  of  the  department, 
the  county,  or  the  municipality  and  of  the  railroad  or  railroads  involved 
shall  meet  and,  within  90  days,  agree  to  a  plan  and  specifications  for  the 
acquisition  and  installation  of  protective  devices.  If  an  agreement  is  not 
reached  within  90  days,  the  department,  the  county,  or  the  municipality 
may  order  the  railroad  company  or  companies  involved  to  proceed  with 
the  acquisition  and  installation  of  protective  devices,  as  indicated  in  the 
plan  and  specifications  accompanying  its  order.  However,  no  work 
leading  to  the  installation  of  protective  devices  at  a  grade  crossing  on  a 
county  or  municipal  public  road  system  shall  commence  until  and 
unless  the  plan  and  specifications  for  such  device  are  approved  by  the 
department.  It  shall  be  the  duty  of  the  railroad  or  railroads  to  proceed 
with  acquisition  and  installation  of  protective  devices  within  60  days 
after  receipt  of  an  order  to  that  effect  and  to  complete  such  acquisition 
and  installation  within  six  months  thereafter. 

(b) (1)  The  expense  of  acquiring  and  installing  a  protective  device 
shall  be  shared  between: 

(A)  The  department  and  the  railroad  involved,  in  such  portions 
as  may  be  determined  by  the  negotiation  procedures  set  forth  in 
subsection  (b)  of  Code  Section  32-6-195,  including  consideration  of 
all  pertinent  factors  included  in  said  subsection  to  be  weighed  in 
determining  a  reasonable  division  of  costs  and  including  the  right 
of  the  department  after  a  hearing  to  make  the  determination  of  the 
fair  and  reasonable  costs  to  be  shared  by  the  railroad  in  the  event 
that  agreement  as  to  such  division  of  costs  cannot  be  reached;  and 
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(B)  The  county  or  municipality  and  the  railroad  involved, 
equally. 

However,  if  such  device  shall  be  required  as  a  result  of  a  new  road 
being  constructed  over  an  existing  railroad,  100  percent  of  such  cost 
shall  be  the  responsibility  of  the  department,  county,  or  municipality 
involved;  and,  if  such  device  shall  be  required  as  the  result  of  a  new 
railroad,  100  percent  of  such  cost  shall  be  the  responsibility  of  the 
railroad. 

(2)  As  used  in  this  subsection,  the  term  “expense  of  acquiring  and 
installing  a  protective  device”  means: 

(A)  In  the  case  of  a  protective  device  for  part  of  a  county  road  or 
municipal  street  system,  the  total  cost  of  such  project  less  the  sum 
of  any  funds  for  such  project  furnished  by  the  federal  and  state 
governments;  and 

(B)  In  the  case  of  a  protective  device  for  part  of  the  state  highway 
system,  the  total  cost  of  such  project  less  any  funds  furnished  by 
the  federal  government. 

(3)  The  railroad  or  railroads  shall  maintain  all  protective  devices 
at  its  or  their  own  expense;  and  nothing  in  this  subsection  shall  be 
construed  to  impose  any  public  liability  on  the  department  or  any 
county  or  municipality  in  any  manner  regarding  such  devices. 
However,  nothing  in  this  subsection  shall  prevent  an  agreement 
between  the  railroad  or  railroads  and  an  industry  or  industries, 
which  agreement  assesses  the  cost  of  construction  or  maintenance  of 
such  devices  against  the  industry  or  industries  to  be  served  by  such 
track. 

(c)  In  any  case  where  the  protective  devices  are  acquired  and 
installed  by  agreement  or  by  order  of  the  department,  a  county,  or  a 
municipality,  a  statement  of  such  public  agency’s  share  of  the  costs  of 
the  project,  as  determined  by  such  agreement  or  pursuant  to  subsection 
(b)  of  this  Code  section,  shall  be  submitted  by  the  railroad  involved  to 
the  public  agency  involved  upon  completion  of  the  project  and  upon 
nonpayment  may  be  collected  as  provided  by  law. 

(d) (1)  As  used  in  this  subsection,  the  term  “active  warning  devices” 
means  automated  control  gates,  lights,  and  warning  bells,  used 
singly  or  in  any  combination. 

(2)  Each  local  school  district  in  this  state  shall  survey  its  estab¬ 
lished  school  bus  routes  annually  and  submit  to  the  Department  of 
Transportation  a  list  identifying  each  rail  crossing  that  does  not  have 
active  warning  devices  on  an  established  bus  route.  Each  local  school 
district  shall  be  required  to  submit  this  information  to  the  depart¬ 
ment  each  year  by  no  later  than  September  1. 
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(3)  Each  local  school  district  shall  exercise  best  efforts  to  minimize 
the  number  of  established  school  bus  routes  that  cross  rail  crossings 
that  do  not  have  active  warning  devices. 

(4)  The  department  shall  use  the  information  about  school  bus 
routes  as  an  important  factor  in  selecting  rail  crossings  to  upgrade 
with  active  warning  devices.  (Ga.  L.  1927,  p.  299,  §§  3,  7;  Code  1933, 
§§  95-1903,  95-1907;  Code  1933,  §  95-1907.1,  enacted  by  Ga.  L. 
1967,  p.  458,  §  1;  Code  1933,  §  95A-1014,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  2008,  p.  497,  §  2/HB  426.) 


Cross  references.  —  Further  provi¬ 
sions  regarding  installation  of  protective 
devices  at  grade  crossings,  §  46-8-194  et 
seq. 

Editor’s  notes.  —  Ga.  L.  2008,  p.  497, 
§  1/HB  426,  not  codified  by  the  General 


Assembly,  provides  that:  “The  General  As¬ 
sembly  is  interested  in  increasing  safety 
at  railroad  crossings,  especially  crossings 
used  by  school  buses,  and  therefore  finds 
that  certain  legislation  may  enhance  such 
safety.” 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1967,  p.  433,  which  was 
subsequently  repealed  but  was  succeeded 
by  provisions  in  this  Code  section,  are 
included  in  the  annotations  for  this  Code 
section. 

Common  law  action  against  rail¬ 
road  precluded.  —  Georgia  Code  of  Pub¬ 
lic  Transportation,  O.C.G.A.  §  32-1-1  et 
seq.,  precluded  a  common  law  cause  of 
action  against  a  railroad  for  the  failure  to 
install  adequate  protective  devices  at  a 
grade  crossing  on  a  public  road  since  the 
railroad  had  not  been  requested  to  do  so 
by  the  appropriate  governmental  entity. 
Southern  Ry.  v.  Georgia  Kraft  Co.,  188  Ga. 
App.  623,  373  S.E.2d  774  (1988). 

Because  the  Georgia  Code  of  Public 
Transportation,  O.C.G.A.  §  32-1-1  et  seq., 
abrogated  any  common  law  duty  on  the 
part  of  defendant  railroad  to  install  ade¬ 
quate  signal  equipment  at  a  railroad 
crossing  where  the  driver’s  car  was  struck 
by  a  train,  the  common  law  negligence 
claim  asserted  by  plaintiffs,  the  driver’s 
survivors,  was  dismissed  for  failure  to 
state  a  claim;  under  O.C.G.A.  §  32-6-51, 
the  railroad  company  would  have  acted  in 
violation  of  Georgia  law  if  the  company 
erected  traffic  signals  on  the  public  road 
unless  the  company  was  required  or  au¬ 
thorized  to  do  so  by  §  32-6-51(d),  O.C.G.A. 
§  32-6-50,  or  some  “other  law,”  and 


O.C.G.A.  §  32-6-200  delegated  responsi¬ 
bility  for  the  installation  of  protective  de¬ 
vices  on  public  roads  to  the  appropriate 
governmental  entity.  Bentley  v.  CSX 
Transp.,  Inc.,  437  F.  Supp.  2d  1327  (N.D. 
Ga.  2006). 

Applicability  to  private  crossings. 

—  O.C.G.A.  §  32-6-200  relates  to  the  in¬ 
stallation  of  protective  devices  at  grade 
crossings  on  the  state  highway  system, 
the  county  road  systems,  and  the  munici¬ 
pal  street  systems,  but,  by  the  statute’s 
terms,  not  to  the  installation  of  protective 
devices  at  private  crossings.  Central  of 
Ga.  R.R.  v.  Markert,  200  Ga.  App.  851,  410 
S.E.2d  437  (1991),  cert,  denied,  200  Ga. 
App.  895,  410  S.E.2d  437  (1991),  but  see 
CSX  Transp.,  Inc.  v.  Trism  Specialized 
Carriers,  Inc.,  9  F.  Supp.  2d  1374  (N.D. 
Ga.  1998),  aff’d,  182  F.3d  788  (11th  Cir. 
1999). 

Absence  of  private  crossings  from  the 
ambit  of  O.C.G.A.  §  32-6-200  merely 
shows  that  there  is  no  statutory  duty  as  to 
the  installation  of  protective  devices  at 
such  crossings,  and  that  railroads  may  not 
be  held  negligent  per  se  as  to  the  instal¬ 
lation  of  protective  devices  at  such  cross¬ 
ings.  It  does  not  establish  that  there  is  no 
common  law  duty  as  to  the  installation  of 
protective  devices  at  such  crossings  so 
that  railroads  may  not  be  held  liable  for 
common  law  negligence  with  regard  to  the 
installation  of  protective  devices  at  such 
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crossings.  Central  of  Ga.  R.R.  v.  Markert, 
200  Ga.  App.  851,  410  S.E.2d  437  (1991), 
cert,  denied,  200  Ga.  App.  895,  410  S.E.2d 
437  (1991),  but  see  CSX  Transp.,  Inc.  v. 
Trism  Specialized  Carriers,  Inc.,  9  F. 
Supp.  2d  1374  (N.D.  Ga.  1998),  aff’d,  182 
F.3d  788  (11th  Cir.  1999). 

Municipal  traffic  protection  re¬ 
quirements.  —  Section  provides  sole  and 
exclusive  method  whereby  a  municipality 
may  require  traffic  protection  at  a  grade 
crossing.  Georgia  S.  &  Fla.  Ry.  v.  Odom, 
242  Ga.  169,  249  S.E.2d  545  (1978). 

Constitutionality  of  municipal  or¬ 
dinance.  —  Municipal  ordinance  requir¬ 
ing  flag  person  to  be  placed  at  grade 
crossing  violates  the  Georgia  Constitu¬ 
tion.  Georgia  S.  &  Fla.  Ry.  v.  Odom,  242 
Ga.  169,  249  S.E.2d  545  (1978). 

Unsafe  conditions.  —  Authority  of  a 
railroad  to  initiate  certain  curative  action 
for  a  potentially  unsafe  condition  was  af¬ 
firmatively  redelegated  in  O.C.G.A. 
§  32-6-200,  and,  thus,  the  common-law 
duties  the  railroad  owed  to  motorists  re¬ 
garding  unsafe  conditions  was  not  contra¬ 
dicted  or  placed  exclusively  on  govern¬ 
mental  entities.  Fortner  v.  Town  of 
Register,  278  Ga.  625,  604  S.E.2d  175 
(2004). 

City  has  no  duty  of  care  with  regard 
to  automatic  signals  at  railroad  crossings 
except,  in  the  city’s  judgment,  to  require 
installation  of  the  signals.  Hancock  v.  City 
of  Dalton,  131  Ga.  App.  178,  205  S.E.2d 
470  (1974)  (decided  under  Ga.  L.  1967,  p. 
433). 

O.C.G.A.  §  32-6-200  creates  no  affirma¬ 
tive  duty  on  behalf  of  a  municipality  to 
install  protective  devices,  and  when  the 
city  had  provided  a  cross  buck  and  stop 
sign  in  the  exercise  of  the  city’s  discretion¬ 
ary  judgment,  the  city  was  not  liable  for 
the  city’s  failure  to  install  additional 


signs.  Biggers  ex  rel.  Key  v.  Southern  Ry., 
820  F.  Supp.  1409  (N.D.  Ga.  1993),  but  see 
CSX  Transp.,  Inc.  v.  Trism  Specialized 
Carriers,  Inc.,  9  F.  Supp.  2d  1374  (N.D. 
Ga.  1998),  aff’d,  182  F.3d  788  (11th  Cir. 
1999). 

City’s  failure  to  enforce  ordinance 
does  not  constitute  nuisance.  —  Fail¬ 
ure  of  city  to  enforce  the  city’s  ordinance 
requiring  signals  at  all  railroad  crossings 
or  terms  of  contract  to  pay  for  installation 
of  signals  does  not  involve  maintenance  of 
a  nuisance.  Hancock  v.  City  of  Dalton,  131 
Ga.  App.  178,  205  S.E.2d  470  (1974)  (de¬ 
cided  under  Ga.  L.  1967,  p.  433). 

Condition  of  zoning  ordinance  up¬ 
held.  —  Condition  of  a  zoning  ordinance 
requiring  an  auction  company  to  pay  for 
traffic  signals  at  a  railroad  crossing  on  a 
road  leading  to  the  company’s  property 
did  not  violate  O.C.G.A.  §  32-6-200;  the 
statute  does  not  prevent  a  county  from 
requiring,  as  a  condition  of  zoning,  that  a 
landowner  reimburse  the  county  for  the 
county’s  share  of  the  costs  associated  with 
the  acquisition  and  installation  of  protec¬ 
tive  devices.  Combs  v.  Atlanta  Auto  Auc¬ 
tion,  Inc.,  287  Ga.  App.  9,  650  S.E.2d  709 
(2007),  cert,  denied,  2008  Ga.  LEXIS  156 
(Ga.  2008). 

Jury  instructions.  —  In  a  wrongful 
death  action,  the  district  court  did  not  err 
by  instructing  the  jury  concerning  the 
railroad’s  duty  to  maintain  traffic  control 
devices  because  taking  all  of  the  instruc¬ 
tions  together,  the  jury  was  properly  in¬ 
formed  that  the  railroad  could  not  be  held 
liable  for  the  decision  about  which  warn¬ 
ing  device  to  put  in  place  or  continue  in 
place,  but  the  railroad  could  be  held  liable 
for  any  failure  to  repair  an  existing  warn¬ 
ing  light.  Wright  v.  CSX  Transp.,  Inc.,  375 
F.3d  1252  (11th  Cir.  2004). 

Cited  in  Murray  v.  Ga.  DOT,  284  Ga. 
App.  263,  644  S.E.2d  290  (2007). 


RESEARCH  REFERENCES 


ALR.  —  Customary  or  statutory  signal 
from  train  as  measure  of  railroad’s  duty  as 


to  warning  at  highway  crossing,  5  ALR2d 

112. 
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32-6-201.  Regulation  of  traffic  when  necessary  to  perform  main¬ 
tenance. 

(a)  Whenever  it  is  necessary  for  the  department,  a  county,  or  a 
municipality  to  perform  any  maintenance  in  regard  to  a  grade  separa¬ 
tion  structure,  protective  devices,  or  grade  crossing,  responsibility  for 
which  is  imposed  on  such  department,  county,  or  municipality  by  this 
part,  and  the  regulation  and  control  of  railroad  traffic  is  necessary  for 
the  performance  of  such  maintenance,  it  shall  be  the  duty  of  the 
railroad  or  railroads  involved,  after  receiving  notice,  to  assist  the 
department,  county,  or  municipality  by  providing  reasonable  regulation 
and  control  of  railroad  traffic,  having  due  regard  to  the  needs  of  such 
traffic  and  to  the  public  welfare. 

(b)  Whenever  it  is  necessary  for  a  railroad  to  perform  any  mainte¬ 
nance  in  regard  to  a  grade  separation  structure,  protective  devices,  or 
grade  crossing,  responsibility  for  which  is  imposed  on  such  railroad  by 
this  part,  and  the  regulation  and  control  of  pedestrian  and  vehicular 
traffic  is  necessary  for  the  performance  of  such  maintenance,  it  shall  be 
the  duty  of  the  department,  the  county,  or  the  municipality,  after  having 
received  notice,  to  assist  the  railroad  by  providing  reasonable  regula¬ 
tion  and  control  of  pedestrian  and  vehicular  traffic,  having  due  regard 
to  the  needs  of  such  traffic  and  to  the  public  welfare.  (Code  1933, 
§  95A-1016,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-6-202.  Procedure  to  obtain  maintenance  of  grade  separation 
structures,  protective  devices,  and  grade  crossings. 

(a)(1)  Whenever  any  maintenance  of  a  grade  separation  structure, 
protective  devices,  or  a  grade  crossing  is  necessary  for  the  safe  and 
reasonable  passage  of  public  traffic  and  such  maintenance  is  the 
responsibility  of  a  railroad  under  this  part,  the  department  in  respect 
to  the  state  highway  system,  the  governing  authority  of  the  county  in 
respect  to  its  county  road  system,  or  the  governing  authority  of  the 
municipality  in  respect  to  its  municipal  street  system  may  give 
written  notice  to  the  railroad  of  the  necessity  of  such  maintenance 
and  order  the  railroad  to  comply  with  the  maintenance  requirements 
of  this  part.  Such  order  shall  be  in  writing  and,  as  applicable,  shall 
include  the  United  States  Department  of  Transportation  inventory 
number  and  railroad  milepost  number,  as  well  as  the  highway,  street, 
or  roadway  name  and  number  as  identified  on  a  general  highway  map 
prepared  by  the  department.  Such  order  shall  be  served  upon  the 
railroad  by  certified  mail  or  statutory  overnight  delivery,  return 
receipt  requested. 

(2)(A)  If  any  railroad  fails  to  comply  with  such  an  order  of  a  county 
or  municipality  within  30  days  after  receipt  of  such  notice  and 
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order,  the  county  or  municipal  governing  authority  may  file  with 
the  department  a  written  request  for  review  of  the  matter.  Any 
such  request  for  review  shall  be  accompanied  by  a  filing  fee  of 
$500.00  per  grade  crossing  and  shall  include  a  copy  of  the  order  of 
the  county  or  municipality.  A  copy  of  such  request  for  review  shall 
be  served  on  the  railroad  by  the  county  or  municipality  by  certified 
mail  or  statutory  overnight  delivery,  return  receipt  requested.  The 
department  shall  within  30  days  after  the  filing  of  such  request 
investigate  the  matter,  including  undertaking  consideration  of  any 
statement  of  position  filed  by  the  railroad  within  ten  days  after  the 
filing  of  the  request  for  review,  and  issue  an  order  either  requiring 
the  railroad  to  take  such  action  as  is  necessary  for  purposes  of 
compliance  with  the  maintenance  requirements  of  this  part  or 
nullifying  the  order  of  the  local  governing  authority.  As  part  of  such 
order,  the  department  shall  assess  all  its  costs  of  investigating  and 
reviewing  the  matter  against  the  railroad  if  a  compliance  order  is 
issued  or  against  the  county  or  municipality  if  the  order  of  the  local 
governing  authority  is  nullified,  and  the  party  so  assessed  shall  be 
liable  therefor  to  the  department;  provided,  however,  that  any 
filing  fee  paid  to  the  department  by  a  county  or  municipality  shall 
be  applied  to  any  such  amount  assessed  against  the  county  or 
municipality,  and  the  balance  of  such  filing  fee,  if  any,  shall  be 
refunded  to  the  county  or  municipality.  Copies  of  any  such  order  of 
the  department  shall  be  served  upon  the  railroad  and  the  local 
governing  authority  by  certified  mail  or  statutory  overnight  deliv¬ 
ery,  return  receipt  requested.  The  department  shall  keep  detailed 
records  of  its  costs  of  investigation  and  review  for  purposes  of  this 
subparagraph,  and  such  records  shall  be  subject  to  public  inspec¬ 
tion  as  provided  by  Article  4  of  Chapter  18  of  Title  50. 

(B)  If  any  railroad  fails  to  comply  with  any  order  of  the  depart¬ 
ment  under  paragraph  (1)  of  this  subsection  or  subparagraph  (A)  of 
this  paragraph  within  30  days  after  receipt  of  such  order,  then  after 
notice  and  opportunity  for  a  hearing,  the  railroad  shall  be  subject 
to  a  civil  penalty  in  the  amount  of  $500.00  per  day  from  30  days 
after  the  date  of  receipt  of  the  order  of  the  department  until  the 
railroad  has  complied  with  the  order  of  the  department;  provided, 
however,  that  the  department  may  grant  an  extension  of  time  for 
compliance  without  penalty  upon  a  showing  that  the  railroad’s 
failure  to  timely  comply  was  due  to  force  majeure.  The  provisions  of 
this  subparagraph  are  in  addition  to  the  provisions  of  Code 
Sections  32-1-10  and  32-6-1,  if  applicable.  Any  fine  under  this 
subparagraph  shall  be  tolled  for  the  period  from  the  filing  of  a 
petition  for  a  judicial  review  under  Code  Section  32-6-203  until  the 
rendering  of  a  final  decision. 

(3)  Each  railroad  whose  track  or  tracks  cross  a  public  road  in  this 
state  shall  identify  in  writing  to  the  department,  by  job  title  and  with 
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contact  information,  the  appropriate  office  responsible  for  the  main¬ 
tenance  of  grade  separation  structures,  protective  devices,  and  grade 
crossings  and  upon  which  the  notices  and  orders  provided  for  in  this 
subsection  shall  be  served.  Such  information  shall  be  kept  current  by 
the  railroad  and  shall  be  made  publicly  available  and  accessible  by 
the  department. 

(4)  Nothing  in  this  subsection  shall  be  construed  so  as  to  prevent 
the  department,  a  county,  or  a  municipality  from  performing  any 
emergency  maintenance  which  is  necessary  for  the  safe  and  reason¬ 
able  passage  of  public  traffic,  provided  reasonable  notice  is  given  to 
the  railroad  involved,  and  from  collecting  the  expenses  of  such 
maintenance. 

(b)  Whenever  any  maintenance  of  a  grade  separation  structure, 
protective  devices,  or  a  grade  crossing  is  reasonably  necessary  for  the 
safe  passage  of  railroad  traffic  and  such  maintenance  is  the  responsi¬ 
bility  of  the  department,  a  county,  or  a  municipality,  the  railroad 
concerned  may  give  written  notice  to  the  department,  county,  or 
municipality  of  the  necessity  of  such  maintenance.  If  the  department, 
county,  or  municipality  does  not  proceed  with  the  performance  of  such 
maintenance  within  30  days  after  receipt  of  such  notice,  the  railroad 
may  proceed  to  enforce  performance  of  such  maintenance  as  provided  in 
Code  Section  32-6-175.  Nothing  in  this  subsection  shall  be  construed  so 
as  to  prevent  a  railroad  from  performing  any  emergency  maintenance 
which  is  necessary  for  the  safe  passage  of  railroad  traffic,  provided 
reasonable  notice  is  given  to  the  department,  county,  or  municipality 
involved,  and  from  collecting  the  expenses  of  such  maintenance.  (Code 
1933,  §  95A-1017,  enacted  by  Ga.  L.  1973,  p.a947,  §  1;  Ga.  L.  1982,  p. 
3,  §  32;  Ga.  L.  2002,  p.  1050,  §  5.) 

Cross  references.  —  Restriction  on 
authority  of  Public  Service  Commission  to 
require  railroad  to  reconstruct  underpass, 
trestle,  or  grade  crossing  to  accommodate 
motor  vehicle  exceeding  12  feet,  six  inches 
in  height,  §  46-8-133.  Further  provisions 

32-6-203.  Judicial  review. 

Any  judgment,  decision,  or  order  of  the  department  upon  any  ques¬ 
tion  involving  the  advisability  or  necessity  of  eliminating  any  grade 
crossing,  of  installing  any  protective  device,  of  improving  any  grade 
crossing  structure,  or  involving  any  other  question  concerning  the 
public  roads  arising  under  this  part  shall  be  subject  to  judicial  review  in 
such  manner  as  is  provided  by  law  for  judicial  review  of  contested  cases 
under  Chapter  13  of  Title  50,  the  “Georgia  Administrative  Procedure 
Act.”  Pending  the  final  determination  of  any  judicial  proceedings  so 
instituted,  the  department,  without  prejudice  to  it  or  the  railroad 


regarding  installation  of  protective  de¬ 
vices  at  grade  crossings,  §  46-8-194  et 
seq. 

Law  reviews.  —  For  note  on  the  2002 
amendment  of  this  Code  section,  see  19 
Ga.  St.  U.L.  Rev.  213  (2002). 
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involved  and  at  its  own  risk,  may  proceed  with  the  work  involved  in 
such  litigation,  subject  to  final  judgment  of  the  court  as  to  all  questions 
involved  in  such  litigation.  (Ga.  L.  1927,  p.  299,  §  11;  Code  1933, 
§  95-1911;  Code  1933,  §  95A-1018,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  2002,  p.  1050,  §  6.) 

Law  reviews.  —  For  note  on  the  2002 
amendment  of  this  Code  section,  see  19 
Ga.  St.  U.L.  Rev.  213  (2002). 


ARTICLE  7 

TRANSPORTATION  OF  HAZARDOUS  MATERIALS 


32-6-220  through  32-6-225. 

Repealed  by  Ga.  L.  1985,  p.  469,  §  1,  effective  July  1,  1985,  and  by 
Ga.  L.  1985,  p.  1499,  §  1,  effective  July  1,  1985. 

Editor’s  notes.  —  The  provisions  of  ter  11  of  Title  46  by  Ga.  L.  1985,  p.  469  and 
this  article  were  transferred  to  new  Chap-  by  Ga.  L.  1985,  p.  1499. 

ARTICLE  8 

CONTROL  OF  JUNKYARDS 


Cross  references.  —  Waste  manage¬ 
ment  generally,  T.  12,  C.  8.  Junk  dealers, 
T.  43,  C.  22.  Scrap  metal  processors,  T.  43, 
C.  43. 

Administrative  rules  and  regula- 

32-6-240.  Definitions. 


tions.  —  Rules  and  regulations  governing 
the  control  of  junkyards,  Official  Compila¬ 
tion  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  State  Department  of 
Transportation,  Chapter  672-8. 


As  used  in  this  article,  the  term: 

(1)  “Automobile  graveyard”  means  any  establishment  which  is 
maintained  or  used  for  storing,  buying,  or  selling  wrecked,  scrapped, 
ruined,  or  dismantled  motor  vehicles  or  motor  vehicle  parts. 

(2)  “Junk”  means  old  or  scrap  copper,  brass,  rope,  rags,  batteries, 
paper,  trash,  rubber,  debris,  or  waste;  junked,  dismantled,  or  wrecked 
automobiles,  or  parts  thereof;  or  iron,  steel,  and  other  old  scrap 
ferrous  or  nonferrous  material. 

(3)  “Junkyard”  means  any  establishment  which  is  maintained  or 
used  for  storing,  buying,  or  selling  junk  or  for  an  automobile  grave¬ 
yard;  and  the  term  shall  include  garbage  dumps,  sanitary  fills,  and 
scrap  processor  establishments. 

(4)  “Primary  system”  or  “primary  highway”  means  the  federal-aid 
primary  system  in  existence  on  June  1,  1991,  and  any  highway  which 
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is  not  on  such  system,  but  which  is  on  the  National  Highway  System, 
as  officially  designated  or  as  may  hereafter  be  so  designated  by  the 
department  and  approved  by  the  United  States  Secretary  of  Trans¬ 
portation  pursuant  to  the  provisions  of  Title  23,  Section  103,  United 
States  Code. 

(5)  “Scrap  processor”  means  any  person,  firm,  or  corporation 
engaged  only  in  the  business  of  buying  scrap  iron  and  metals, 
including  but  not  limited  to  old  automobiles,  for  the  specific  purpose 
of  processing  into  raw  material  for  remelting  purposes  only,  and 
whose  principal  product  is  ferrous  and  nonferrous  scrap  for  shipment 
to  steel  mills,  foundries,  smelters,  and  refineries,  and  who  maintains 
an  established  place  of  business  in  this  state  and  has  facilities  and 
machinery  designed  for  such  processing.  (Ga.  L.  1967,  p.  433,  §  3; 
Code  1933,  §  95A-905,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L. 
2005,  p.  601,  §  5/SB  160.) 

Law  reviews.  —  For  article,  “Recom-  System  in  Georgia,”  see  14  Mercer  L.  Rev. 
mendations  Regarding  Control  of  Outdoor  308  (1963). 

Advertising  Along  the  Interstate  Highway 

32-6-241.  Restrictions  on  location  of  junkyards  in  relation  to 
location  of  rights  of  way  of  interstate  or  federal-aid 
primary  highways. 

The  department  is  responsible  for  the  control  of  junkyards  only  on 
those  primary  highways  that  are  state  roads.  For  all  primary  highways 
it  shall  be  unlawful  for  any  person  to  establish,  operate,  or  maintain 
any  junkyard,  any  portion  of  which  is  within  1,000  feet  of  the  nearest 
edge  of  the  right  of  way  of  any  interstate  or  federal-aid  primary 
highway,  except: 

(1)  Those  which  are  screened  by  natural  objects,  plantings,  fences, 
or  other  appropriate  means  or  which  are  otherwise  removed  from 
sight  so  as  not  to  be  visible  from  the  main  traveled  way  of  such 
highway  systems; 

(2)  Those  located  within  areas  which  are  zoned  for  industrial  use 
under  authority  of  law; 

(3)  Those  located  within  unzoned  industrial  areas,  which  areas 
shall  be  determined  from  actual  land  uses  and  defined  by  regulations 
promulgated  by  the  commissioner;  and 

(4)  Those  which  are  not  visible  from  the  main  traveled  way  of  the 
systems.  (Ga.  L.  1967,  p.  433,  §  4;  Code  1933,  §  95A-906,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2005,  p.  601,  §  6/SB  160.) 
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Law  reviews.  —  For  article,  “Recom-  System  in  Georgia,”  see  14  Mercer  L.  Rev. 
mendations  Regarding  Control  of  Outdoor  308  (1963). 

Advertising  Along  the  Interstate  Highway 

JUDICIAL  DECISIONS 


Section  has  effect  of  zoning  and 
authorizes  actions  for  violations.  — 

Provisions  declaring  that  junkyards  es¬ 
tablished  in  contravention  of  law  are  sub¬ 
ject  to  being  removed  and  destroyed  has 
effect  of  zoning  such  areas  adjacent  to 


designated  highways,  and  confers  upon 
the  Highway  Department  (now  Depart¬ 
ment  of  Transportation)  sufficient  author¬ 
ity  to  bring  an  action.  Burnham  v.  State 
Hwy.  Dep’t,  224  Ga.  543,  163  S.E.2d  698 
(1968). 


RESEARCH  REFERENCES 


ALR.  —  Validity,  construction,  and  ap-  operation  of  junkyard  or  scrap  metal  pro- 
plication  of  zoning  ordinance  relating  to  cessing  plant,  50  ALR3d  837. 

32-6-242.  Screening  junkyards  in  existence  on  April  6,  1967. 


Any  junkyard  lawfully  in  existence  on  April  6,  1967,  which  is  within 
1,000  feet  of  the  nearest  edge  of  the  right  of  way  and  visible  from  the 
main  traveled  way  of  any  public  road  on  the  interstate  or  primary 
system,  shall,  whenever  feasible,  be  screened  by  the  department  if  such 
road  is  on  the  state  highway  system,  otherwise  by  the  county  or 
municipal  government  having  jurisdiction,  so  as  not  to  be  visible  from 
such  public  road.  Such  junkyards  may  be  screened  at  locations  either  on 
the  right  of  way  of  such  public  road  or  on  property  acquired  by  the 
department  for  that  purpose  outside  such  right  of  way.  Whenever  the 
commissioner  determines  that  it  is  in  the  best  interest  of  the  state,  the 
department  may  acquire,  pursuant  to  any  of  the  procedures  for  prop¬ 
erty  acquisition  set  forth  in  Article  1  of  Chapter  3  of  this  title,  such 
property  or  interests  therein  outside  existing  public  road  rights  of  way 
as  may  be  necessary  to  provide  adequate  screening  of  such  junkyards. 
(Ga.  L.  1967,  p.  433,  §  5;  Code  1933,  §  95A-907,  enacted  by  Ga.  L.  1973, 
p.  947,  §  1;  Ga.  L.  2005,  p.  601,  §  7/SB  160.) 

Law  reviews.  —  For  article,  “Recom-  System  in  Georgia,”  see  14  Mercer  L.  Rev. 
mendations  Regarding  Control  of  Outdoor  308  (1963). 

Advertising  Along  the  Interstate  Highway 

32-6-243.  Promulgation  by  department  of  regulations  govern¬ 
ing  the  screening  and  fencing  of  junkyards. 

For  any  interstate  or  primary  highway  on  the  state  highway  system, 
the  department  may  promulgate  uniform  and  reasonable  regulations 
governing  the  screening  or  fencing  of  junkyards,  including  the  materi¬ 
als  used  in  such  screening  or  fencing  and  the  location,  construction,  and 
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maintenance  thereof.  (Ga.  L.  1967,  p.  433,  §  7;  Code  1933,  §  95A-908, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2005,  p.  601,  §  8/SB  160.) 

Law  reviews.  —  For  article,  “Recom-  System  in  Georgia,”  see  14  Mercer  L.  Rev. 
mendations  Regarding  Control  of  Outdoor  308  (1963). 

Advertising  Along  the  Interstate  Highway 


RESEARCH  REFERENCES 


C.J.S.  —  61A  C.J.S.,  Motor  Vehicles,  ALR.  —  Regulation  of  junk  dealers,  45 

§§  1556,  1557,  1683.  ALR2d  1391. 

32-6-244.  Authority  of  commissioner  or  local  officials  to  acquire 
land  and  remove  junkyards. 

(a)  For  state  roads  on  the  primary  system,  when  the  commissioner 
or,  with  regard  to  nonstate  roads  on  the  primary  system,  the  principal 
elected  officials  of  the  county  or  municipality  having  jurisdiction 
determines  that  the  topography  of  the  land  adjoining  such  a  road  will 
not  permit  adequate  screening  of  any  junkyard  lawfully  in  existence  on 
April  6,  1967,  or  that  such  screening  would  not  be  economically  feasible, 
the  department  or  the  local  officials  shall  have  the  authority  to  acquire, 
pursuant  to  any  of  the  procedures  for  property  acquisition  authorized  in 
Article  1  of  Chapter  3  of  this  title,  such  interests  in  lands  as  may  be 
necessary  to  secure  the  relocation,  removal,  or  disposal  of  such 
junkyard.  The  commissioner  or  the  local  officials  shall  determine 
whether  it  would  be  more  feasible  to  relocate,  remove,  or  dispose  of  the 
junkyards  which  cannot  be  screened,  and  such  determination  shall  be 
final  and  conclusive. 

(b)  All  junkyards  lawfully  in  existence  on  April  6,  1967,  which  do  not 
conform  to  the  requirements  of  Code  Section  32-6-241  and  which,  in  the 
determination  of  the  commissioner  or  the  principal  elected  officials  of 
the  county  or  municipality  having  jurisdiction,  cannot  be  made  to 
conform  by  screening,  shall  be  required  to  be  removed  under  this  Code 
section  as  soon  as  funds  are  available  for  that  purpose,  provided  that 
the  department  or  the  county  or  municipality  having  jurisdiction  shall 
not  be  required  to  expend  any  funds  for  screening  or  removal  under  this 
article  unless  and  until  federal-aid  matching  funds  are  made  available 
for  this  purpose.  (Ga.  L.  1967,  p.  433,  §§  8,  10,  14;  Code  1933, 
§  95A-909,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2005,  p.  601, 
§  9/SB  160.) 

Law  reviews.  —  For  article,  “Recom-  System  in  Georgia,”  see  14  Mercer  L.  Rev. 
mendations  Regarding  Control  of  Outdoor  308  (1963). 

Advertising  Along  the  Interstate  Highway 
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32-6-245.  Agreements  with  United  States  Secretary  of  Transpor¬ 
tation. 


The  Georgia  Department  of  Transportation  is  authorized  to  enter  into 
agreements  with  the  United  States  Secretary  of  Transportation,  as 
provided  by  Title  23  of  the  United  States  Code,  relating  to  the  control  of 
junkyards  in  areas  adjacent  to  the  interstate  system  and  state  routes  on 
the  primary  systems;  and  the  department  may  take  action  in  the  name 
of  the  state  to  comply  with  the  terms  of  such  agreements.  (Ga.  L.  1967, 
p.  433,  §  13;  Code  1933,  §  95A-911,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  2005,  p.  601,  §  10/SB  160.) 


U.S.  Code.  —  Provision  in  Title  23  of 
the  United  States  Code,  relating  to  the 
control  of  junkyards  in  areas  adjacent  to 
interstate  and  federal-aid  primary  sys¬ 
tems,  referred  to  in  this  Code  section,  are 
found  in  23  U.S.C.  §  136. 


Law  reviews.  —  For  article,  “Recom¬ 
mendations  Regarding  Control  of  Outdoor 
Advertising  Along  the  Interstate  Highway 
System  in  Georgia,”  see  14  Mercer  L.  Rev. 
308  (1963). 


32-6-246.  Abatement  of  nuisances. 


Any  junkyard  which  comes  into  existence  after  April  6,  1967,  the 
establishment,  operation,  or  maintenance  of  which  is  made  unlawful  by 
Code  Section  32-6-241,  is  declared  to  be  a  public  and  private  nuisance 
and  may  be  forthwith  removed,  obliterated,  or  abated  at  the  order  of  the 
commissioner.  The  department  may  then  submit  by  registered  or 
certified  mail  or  statutory  overnight  delivery  a  statement  of  the 
expenses  of  such  removal,  obliteration,  or  abatement  to  the  person 
owning  or  operating  such  junkyard;  and,  if  payment  is  not  made  to  the 
department  within  60  days  of  receipt  thereof,  the  department  shall 
certify  the  amount  for  collection  to  the  Attorney  General.  (Ga.  L.  1967, 
p.  433,  §  11;  Code  1933,  §  95A-910,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  2000,  p.  1589,  §  3.) 


Editor’s  notes.  —  Ga.  L.  2000,  p.  1589, 
§  16,  not  codified  by  the  General  Assem¬ 
bly,  provided  that  the  2000  amendment 
was  applicable  to  notices  delivered  on  or 
after  July  1,  2000. 


Law  reviews.  —  For  article,  “Recom¬ 
mendations  Regarding  Control  of  Outdoor 
Advertising  Along  the  Interstate  Highway 
System  in  Georgia,”  see  14  Mercer  L.  Rev. 
308  (1963). 
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Am.  Jur.  2d.  —  58  Am.  Jur.  2d,  Occu-  C.J.S.  —  66  C.J.S.,  Nuisances,  §§  42  et 
pations,  Trades,  and  Professions,  §  78.  seq.,  50  et  seq.,  62. 

32-6-247.  Penalty. 

(a)  Any  person  who  violates  any  provision  of  this  article  or  any  lawful 
regulation  promulgated  pursuant  to  this  article  shall  be  guilty  of  a 
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misdemeanor.  Each  day’s  presence  of  the  offending  junkyard  shall  be  a 
separate  offense. 

(b)  State  and  local  law  enforcement  officers  shall  assist  department 
employees  in  enforcing  this  article  or  any  lawful  regulation  promul¬ 
gated  pursuant  thereto.  (Ga.  L.  1967,  p.  433,  §  15;  Code  1933, 
§  95A-912,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1991,  p.  94,  §  32.) 

Law  reviews.  —  For  article,  “Recom-  System  in  Georgia,”  see  14  Mercer  L.  Rev. 
mendations  Regarding  Control  of  Outdoor  308  (1963). 

Advertising  Along  the  Interstate  Highway 

32-6-248.  Construction  of  article. 

Nothing  in  this  article  shall  be  construed  as  to  abrogate  or  affect  the 
provisions  of  any  lawful  ordinance,  regulation,  resolution,  or  other  law 
which  are  more  restrictive  than  the  provisions  of  this  article.  (Ga.  L. 
1967,  p.  433,  §  12;  Code  1933,  §  95A-912,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1.) 

Law  reviews.  —  For  article,  “Recom-  System  in  Georgia,”  see  14  Mercer  L.  Rev. 
mendations  Regarding  Control  of  Outdoor  308  (1963). 
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CHAPTER  7 

ABANDONMENT,  DISPOSAL,  OR  LEASING  OF 
PROPERTY  NOT  NEEDED  FOR  PUBLIC 

ROAD  PURPOSES 


Sec. 

32-7-1.  Authority  of  department,  coun¬ 

ties,  and  municipalities  to  sub¬ 
stitute  for,  relocate,  or  abandon 
public  roads. 

32-7-2.  Procedure  for  abandonment. 

32-7-3.  Authority  of  department,  coun¬ 

ties,  and  municipalities  to  dis- 


Sec. 

pose  of  property  no  longer 
needed  for  public  road  pur¬ 
poses. 

32-7-4.  Procedure  for  disposition  of 
property. 

32-7-5.  Leasing  property  not  needed 
for  public  road  purposes. 


Cross  references.  —  Condemnation  of  constructing  electric  power  plants, 
public  and  private  roads  for  purposes  of  §  22-3-20  et  seq. 

32-7-1.  Authority  of  department,  counties,  and  municipalities  to 
substitute  for,  relocate,  or  abandon  public  roads. 

Whenever  deemed  in  the  public  interest,  the  department  or  a  county 
or  a  municipality  may  substitute  for,  relocate,  or  abandon  any  public 
road  that  is  under  its  respective  jurisdiction,  provided  that  a  county  or 
municipality  shall  first  obtain  the  approval  of  the  department  if  any 
expenditure  of  federal  or  state  funds  is  required.  (Code  1933, 
§  95A-618,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  Ch.  95-17, 
which  was  subsequently  repealed  but  was 
succeeded  by  provisions  in  this  Code  sec¬ 
tion,  are  included  in  the  annotations  for 
this  Code  section. 

Authority  of  department  and  polit¬ 
ical  subdivisions  to  vacate  roads.  — 

General  Assembly  has  delegated  to  the 
Department  of  Transportation,  and  to 
counties  and  municipalities  throughout 
the  state,  authority  to  relocate  or  abandon 
public  roads  within  their  respective  juris¬ 
dictions.  McIntosh  County  v.  Fisher,  242 
Ga.  66,  247  S.E.2d  863  (1978). 

Vacating  of  street  must  benefit  pub¬ 
lic  in  general.  —  Neither  General  As¬ 


sembly  nor  subordinate  public  corporation 
acting  under  its  authority  can  lawfully 
vacate  a  public  street  or  highway  for  ben¬ 
efit  of  a  private  individual.  The  street  or 
highway  cannot  be  vacated  unless  it  is  for 
the  benefit  of  the  public  that  such  action 
should  be  taken.  McIntosh  County  v. 
Fisher,  242  Ga.  66,  247  S.E.2d  863  (1978). 

Public  benefits  justifying  vacating 
of  public  street  or  highway.  —  General 
Assembly  or  a  subordinate  public  corpora¬ 
tion  acting  under  its  authority  may  law¬ 
fully  vacate  a  public  street  or  highway  in 
order  to  relieve  the  public  from  the  charge 
of  maintaining  a  street  or  highway  that  is 
no  longer  useful  or  convenient  to  the  pub¬ 
lic,  or  to  lay  out  a  new  street  or  road  in  its 
place  which  will  be  more  useful  and  con- 
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venient  to  the  public  in  general.  McIntosh 
County  v.  Fisher,  242  Ga.  66,  247  S.E.2d 
863  (1978). 

Abandonment  only  to  benefit  pri¬ 
vate  individual  constitutes  abuse  of 
power.  —  If  public  interest  is  not  the 
motive  which  prompts  vacating  of  a  street, 
whether  partial  or  entire,  the  act  of  vacat¬ 
ing  is  an  abuse  of  power,  and  a  gross  abuse 
of  power  if  it  is  authorized  without  refer¬ 
ence  to  the  rights  of  the  public  and  merely 
for  the  convenience  of  a  private  individ¬ 
ual.  McIntosh  County  v.  Fisher,  242  Ga. 
66,  247  S.E.2d  863  (1978). 

Public  nonuse  of  road’s  full  width  is 
not  abandonment.  —  If  highway  is  le¬ 
gally  laid  out  and  established,  the  mere 
fact  that  the  public  does  not  use  the  high¬ 
way  to  the  highway’s  entire  width  will  not 
of  itself  constitute  an  abandonment  of  any 
portion  thereof.  State  Hwy.  Dep’t  v. 
Strickland,  214  Ga.  467,  105  S.E.2d  299 
(1958)  (decided  under  former  Code  1933, 
Ch.  95-17). 


Encroachments  on  highway  contin¬ 
ually  used  cannot  be  legalized  by  mere 
lapse  of  time.  State  Hwy.  Dep’t  v. 
Strickland,  214  Ga.  467,  105  S.E.2d  299 
(1958)  (decided  under  former  Code  1933, 
Ch.  95-17). 

Counties  and  citizens  may  estab¬ 
lish  easements  over  abandoned 
roads.  —  Power  and  authority  conferred 
upon  State  Highway  Board  (now  State 
Transportation  Board)  to  change  or  relo¬ 
cate  state-aid  roads,  and  thus  to  abandon 
portions  of  those  roads,  does  not  specifi¬ 
cally  or  by  necessary  implication  include 
power  to  foreclose  rights  of  counties  or 
general  public  to  establish  easements  over 
abandoned  portions  of  such  roads.  South¬ 
ern  Ry.  v.  Wages,  203  Ga.  502,  47  S.E.2d 
501  (1948)  (decided  under  former  Code 
1933,  Ch.  95-17). 

Cited  in  Stein  v.  Maddox,  234  Ga.  164, 
215  S.E.2d  231  (1975);  Hall  County  His¬ 
torical  Soc’y,  Inc.  v.  Georgia  DOT,  447  F. 
Supp.  741  (N.D.  Ga.  1978). 
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ALR.  —  Reversion  of  title  upon  aban¬ 
donment  or  vacation  of  public  street  or 
highway,  70  ALR  564. 

Right  of  private  citizen  to  complain  of 
rerouting  of  highway  or  removal  or  change 
of  route  or  directional  signs,  97  ALR  192. 


Necessity  for  adhering  to  statutory  pro¬ 
cedure  prescribed  for  vacation,  discontin¬ 
uance,  or  change  of  route  of  street  or 
highway,  175  ALR  760. 


32-7-2.  Procedure  for  abandonment. 


(a)(1)  Before  abandoning  any  public  road  on  the  state  highway 
system,  the  department  shall  confer  with  the  governing  authority  of 
the  counties  or  municipalities  concerned  and  give  due  consideration 
to  their  wishes  in  such  abandonment;  but  in  case  of  disagreement  the 
judgment  of  the  department  shall  prevail. 

(2)  When  it  is  determined  that  a  section  of  the  state  highway 
system  has  for  any  reason  ceased  to  be  used  by  the  public  to  the 
extent  that  no  substantial  public  purpose  is  served  by  it  and  after 
having  conferred  with  the  counties  and  municipalities,  the  depart¬ 
ment,  by  certification  signed  by  the  commissioner  and  accompanied 
by  a  plat  or  sketch,  may  declare  that  section  of  the  state  highway 
system  abandoned.  Thereafter,  that  section  of  road  shall  no  longer  be 
a  part  of  the  state  highway  system  and  the  rights  of  the  public  in  and 
to  the  section  of  road  as  a  public  road  shall  cease. 
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(3)  Prior  to  certifying  the  abandonment  of  a  road  or  section  thereof, 
the  department  shall  give  notice  of  its  intentions  to  the  counties  or 
municipalities  through  which  such  road  passes. 

(4)  If  such  county  or  municipality,  by  proper  resolution,  indicates 
its  willingness  and  desire  to  take  over  the  road  that  is  proposed  to  be 
abandoned  and  to  maintain  such  road,  the  certificate  of  abandonment 
shall  so  state;  and  thereafter  the  abandoned  road  shall  form  part  of 
the  county  road  or  municipal  street  system  of  the  particular  county  or 
municipality.  Whenever  the  department  abandons  a  road  and  a 
county  or  a  municipality  takes  over  the  road,  the  department  shall 
convey,  by  quitclaim  deed  executed  by  the  commissioner,  such  road  to 
the  county  or  municipality.  If  the  appropriate  county  or  municipality 
is  unwilling  to  take  over  the  road  and  maintain  it,  the  property  may 
be  disposed  of  by  the  department  as  provided  in  Code  Section  32-7-4, 
provided  that,  if  the  county  or  municipality  has  not  indicated  its 
desire  to  take  over  the  road  within  30  days  after  receiving  notice,  it 
shall  be  conclusively  presumed  that  the  county  or  municipality  is 
unwilling  to  take  over  the  road;  and  provided,  further,  that  before  the 
department  disposes  of  the  abandoned  road  it  shall  give  15  days’ 
notice  to  the  county  or  municipality,  during  which  time  such  county 
or  municipality  may  reconsider  its  decision  and  take  over  the  road. 

(b)(1)  When  it  is  determined  that  a  section  of  the  county  road  system 
has  for  any  reason  ceased  to  be  used  by  the  public  to  the  extent  that 
no  substantial  public  purpose  is  served  by  it  or  that  its  removal  from 
the  county  road  system  is  otherwise  in  the  best  public  interest,  the 
county,  by  certification  recorded  in  its  minutes,  accompanied  by  a  plat 
or  sketch,  and,  after  notice  to  property  owners  located  thereon,  after 
notice  of  such  determination  is  published  in  the  newspaper  in  which 
the  sheriff’s  advertisements  for  the  county  are  published  once  a  week 
for  a  period  of  two  weeks,  and  after  a  public  hearing  on  such  issue, 
may  declare  that  section  of  the  county  road  system  abandoned. 
Thereafter,  that  section  of  road  shall  no  longer  be  part  of  the  county 
road  system  and  the  rights  of  the  public  in  and  to  the  section  of  road 
as  a  public  road  shall  cease. 

(2)  Prior  to  certifying  the  abandonment  of  a  road  or  section  thereof, 
the  county  shall  give  notice  of  its  intention  to  the  municipality  into 
which  or  through  which  any  part  of  such  road  passes. 

(3)  If  such  municipality,  by  proper  resolution,  indicates  its  willing¬ 
ness  and  desire  to  take  over  the  road  that  is  proposed  to  be 
abandoned  and  to  maintain  such  road,  the  certification  of  abandon¬ 
ment  shall  so  state;  and  thereafter  that  part  of  the  abandoned  road 
within  the  municipality  shall  form  part  of  the  municipal  street 
system  of  the  particular  municipality.  Whenever  a  county  abandons  a 
road  and  a  municipality  takes  over  the  road,  the  county,  by  quitclaim 
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deed  executed  by  the  chairman  or  presiding  officer,  shall  convey  such 
road  to  the  municipality  If  such  municipality  is  unwilling  to  take 
over  the  road  and  maintain  it,  the  property  may  be  disposed  of  by  the 
county  as  provided  for  in  Code  Section  32-7-4,  provided  that,  if  the 
municipality  has  not  indicated  its  desire  to  take  over  the  road  within 
30  days  after  receiving  notice,  it  shall  be  conclusively  presumed  the 
municipality  is  unwilling  to  take  over  the  road;  and  provided,  further, 
that  before  the  county  disposes  of  the  abandoned  road  it  shall  give  15 
days’  notice  to  the  municipality  during  which  time  such  municipality 
may  reconsider  its  decision  and  take  over  the  road. 

(c)  When  it  is  determined  that  a  section  of  the  municipal  street 
system  has  for  any  reason  ceased  to  be  used  by  the  public  to  the  extent 
that  no  substantial  public  purpose  is  served  by  it  or  that  its  removal 
from  the  municipal  street  system  is  otherwise  in  the  best  public 
interest,  the  municipality,  by  certification  recorded  in  its  minutes, 
accompanied  by  a  plat  or  sketch,  and  after  notice  to  property  owners 
located  thereon,  may  declare  that  section  of  the  municipal  street  system 
abandoned.  Thereafter,  that  section  of  road  shall  no  longer  be  a  part  of 
the  municipal  street  system  and  the  rights  of  the  public  in  and  to  that 
section  of  street  as  a  public  road  shall  cease.  The  property  may  be 
disposed  of  by  the  municipality  as  provided  in  Code  Section  32-7-4. 
(Code  1933,  §  95A-619,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974, 
p.  1422,  §  16;  Ga.  L.  1994,  p.  294,  §  1;  Ga.  L.  2010,  p.  399,  §  1/SB  354.) 


The  2010  amendment,  effective  May 
24,  2010,  inserted  “or  that  its  removal 
from  the  county  road  system  is  otherwise 
in  the  best  public  interest”  in  the  middle  of 
the  first  sentence  of  paragraph  (b)(1);  and 
inserted  “or  that  its  removal  from  the 
municipal  street  system  is  otherwise  in 
the  best  public  interest”  in  the  middle  of 
the  first  sentence  of  subsection  (c). 

Law  reviews.  —  For  article  surveying 
legislative  and  judicial  developments  in 


Georgia  local  government  law  for  1978-79, 
see  31  Mercer  L.  Rev.  155  (1979).  For 
annual  survey  on  law  of  real  property,  see 
43  Mercer  L.  Rev.  353  (1991).  For  annual 
survey  article  on  local  government  law, 
see  52  Mercer  L.  Rev.  341  (2000).  For 
survey  article  on  local  government  law  for 
the  period  from  June  1,  2002  to  May  31, 
2003,  see  55  Mercer  L.  Rev.  353  (2003). 
For  article,  “Administrative  Law,”  see  63 
Mercer  L.  Rev.  47  (2011). 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1873,  §  608,  for¬ 
mer  Code  1910,  §  644,  and  former  Code 
1933,  Ch.  95-17,  which  were  subsequently 
repealed  but  were  succeeded  by  provisions 
in  this  Code  section,  are  included  in  the 
annotations  for  this  Code  section. 

The  1994  amendment  to  O.C.G.A. 
§  32-7-2  demonstrates  that  notice  by  pub¬ 
lication  does  not  satisfy  the  requirement 
of  notice  to  adjoining  landowners.  The 


1994  amendment  added  a  provision  re¬ 
quiring  a  county  to  publish  notice  of  the 
determination  to  abandon  a  road  in  the 
legal  organ  of  the  county,  but  also  retained 
the  language  requiring  “notice  to  property 
owners  located  thereon.”  By  adding  a  no¬ 
tice  by  publication  requirement,  the  legis¬ 
lature  must  have  intended  to  add  a  re¬ 
quirement  different  from  the  requirement 
of  notice  to  adjoining  property  owners. 
Talbot  County  Bd.  of  Comm’rs  v.  Woodall, 
275  Ga.  281,  565  S.E.2d  465  (2002). 
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Duty  of  county  to  repair  and  main¬ 
tain  road.  —  When  the  public  has  ceased 
to  use  a  road  for  reasons  other  than  the 
road’s  state  of  disrepair,  a  county  is  not 
required  to  undertake  to  repair  and  main¬ 
tain  the  road  as  a  prerequisite  to  aban¬ 
doning  the  road  in  accordance  with 
O.C.G.A.  §  32-7-2.  Smith  v.  Board  of 
Comm’rs,  264  Ga.  316,  444  S.E.2d  775 
(1994). 

Group  of  landowners  were  properly 
granted  a  writ  of  mandamus  requiring  a 
county  to  maintain  an  adjacent  road,  as 
the  county  acquired  title  to  the  road  by 
prescriptive  acquisition,  abandonment 
was  not  an  issue,  and  compliance  with 
O.C.G.A.  §  32-3-3(c)  did  not  need  to  be 
shown  when  a  roadway  was  otherwise 
acquired  by  prescription;  moreover,  urg¬ 
ing  that  a  county’s  failure  to  meet  the 
county’s  obligation  to  maintain  public 
roads  was  an  acceptable  method  of  aban¬ 
doning  a  roadway  would  encourage  coun¬ 
ties  to  disregard  their  public  duty.  Shearin 
v.  Wayne  Davis  &  Co.,  PC.,  281  Ga.  385, 
637  S.E.2d  679  (2006). 

Source  of  authority  to  abandon 
roads.  —  Through  enactment  of  Ga.  L. 
1973,  p.  947,  §  1  (see  O.C.G.A. 

§  §  32-7-1),  the  General  Assembly  dele¬ 
gated  to  the  Department  of  Transporta¬ 
tion,  and  to  counties  and  municipalities 
throughout  the  state,  authority  to  relocate 
or  abandon  public  roads  within  their  re¬ 
spective  jurisdictions.  McIntosh  County  v. 
Fisher,  242  Ga.  66,  247  S.E.2d  863  (1978). 

When  abandonment  of  road  is  justi¬ 
fied.  —  When  there  is  evidence  that  an 
abandoned  road  has  ceased  to  be  used  by 
the  public  to  the  extent  that  the  road 
serves  no  substantial  public  purpose,  as 
specified  by  subsection  (b)  of  this  section, 
the  action  of  a  governmental  authority  in 
abandoning  a  road  cannot  be  declared  an 
abuse  of  discretion,  at  least  on  the  ground 
that  the  governmental  authority  was  er¬ 
roneous  in  the  government’s  determina¬ 
tion  that  abandoning  the  road  would  be  in 
the  public  interest.  McIntosh  County  v. 
Fisher,  242  Ga.  66,  247  S.E.2d  863  (1978) 
(see  O.C.G.A.  §  32-7-2). 

Abandonment  not  justified.  —  Fact 
that  no  substantial  public  purpose  was 
served  by  a  road  due  to  the  county’s  fail¬ 
ure  to  comply  with  the  county’s  duty  to 


repair  and  maintain  the  road  did  not 
authorize  the  county  to  abandon  the  road 
pursuant  to  O.C.G.A.  §  32-7-2.  Cherokee 
County  v.  McBride,  262  Ga.  460,  421 
S.E.2d  530  (1992). 

Subsection  (b)  not  applicable  to  re¬ 
location  of  county  road.  —  Subsection 
(b)  of  this  section  does  not  apply  to  the 
relocation  of  a  portion  of  the  county  road 
still  in  use  by  the  public  to  such  an  extent 
that  a  substantial  public  purpose  is  served 
by  the  road,  but  only  when  the  county 
abandons  all  or  part  of  a  county  road 
which  has  for  any  reason  ceased  to  be  used 
by  the  public  to  the  extent  that  no  sub¬ 
stantial  public  purpose  is  served  by  the 
road.  Miller  v.  Lanier  County,  243  Ga.  58, 
252  S.E.2d  909  (1979)  (see  O.C.G.A. 
§  32-7-2). 

County  commission’s  consideration 
of  economic  factors  involved  in  the  de¬ 
cision  whether  to  abandon  a  road  was 
proper  and  did  not  constitute  an  abuse  of 
discretion.  Torbett  v.  Butts  County,  271 
Ga.  521,  520  S.E.2d  684  (1999). 

Abandonment  must  be  for  benefit  of 
public  in  general.  —  Neither  the  Gen¬ 
eral  Assembly  nor  a  subordinate  public 
corporation  acting  under  its  authority  can 
lawfully  vacate  a  public  street  or  highway 
for  the  benefit  of  a  private  individual,  but 
only  for  the  benefit  of  the  public;  the 
benefit  may  be  either  in  relieving  the 
public  from  the  charge  of  maintaining  a 
street  or  highway  that  is  no  longer  useful 
or  convenient  to  the  public  or  by  laying  out 
a  new  street  or  road  in  its  place  which  will 
be  more  useful  and  convenient  to  the 
public  in  general.  McIntosh  County  v. 
Fisher,  242  Ga.  66,  247  S.E.2d  863  (1978). 

Abandonment  for  individual’s  ben¬ 
efit  constitutes  abuse  of  power.  —  If 
public  interest  is  not  partial  or  entire 
motive  which  prompts  vacating  of  street, 
the  act  of  vacating  is  an  abuse  of  power,  a 
gross  abuse  if  it  is  authorized  without 
reference  to  the  rights  of  the  public  and 
merely  to  serve  the  convenience  of  a  pri¬ 
vate  individual.  McIntosh  County  v. 
Fisher,  242  Ga.  66,  247  S.E.2d  863  (1978). 

Abandonment  not  found.  —  Public 
road  was  not  abandoned  when  the  board 
of  county  commissioners  had  not  taken 
official  action,  but  had  simply  had  several 
discussions  concerning  the  road,  and  had 
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received,  but  not  finally  acted  on,  requests 
to  close  the  road.  McDilda  v.  Board  of 
Comm’rs,  230  Ga.  App.  530,  497  S.E.2d  25 
(1998). 

Trial  court’s  denial  of  a  property  owner’s 
motions  for  a  directed  verdict  and  for 
judgment  notwithstanding  the  verdict  un¬ 
der  O.C.G.A.  §  9-11-50  was  proper  be¬ 
cause  the  county  failed  to  follow  all  of  the 
statutory  steps  needed  to  properly  close  a 
road  that  bordered  on  an  adjoining  land¬ 
owner’s  properties,  pursuant  to  O.C.G.A. 
§  32-7-2(b)(l),  and  the  evidence  did  not 
demand  a  verdict  that  the  road  was  still 
public.  Lovell  v.  Rea,  278  Ga.  App.  740, 
629  S.E.2d  459  (2006). 

Notice.  —  Paragraph  (b)(1)  of  O.C.G.A. 
§  32-7-2  requires  merely  that  notice  be 
given  before  a  road  is  declared  abandoned. 
Lack  of  proper  notice  is  not  a  ground  for 
granting  a  petitioner  in  mandamus  the 
ultimate  relief  of  ordering  a  road  re¬ 
opened.  Carnes  v.  Charlock  Invs.  (USA), 
Inc.,  258  Ga.  771,  373  S.E.2d  742  (1988). 

When  the  county  sought  to  abandon  two 
roads,  notice  by  publication  was  insuffi¬ 
cient  to  meet  the  requirement  of  notice  to 
adjoining  property  owners;  thus,  the 
showing  of  such  notice  by  the  owners  who 
claimed  title  to  the  roads  did  not  entitle 
them  to  summary  judgment.  Talbot 
County  Bd.  of  Comm’rs  v.  Woodall,  275 
Ga.  281,  565  S.E.2d  465  (2002). 

Board  may  not  foreclose  public  or 
county  acquisition  of  easements.  — 
Authority  conferred  upon  the  State  High¬ 
way  Board  (now  State  Transportation 
Board)  to  change  or  relocate  state-aid 
roads,  and  thus  to  abandon  portions  of 
those  roads,  does  not  specifically  or  by 
necessary  implication  include  the  power 
to  foreclose  rights  of  counties  or  general 


public  to  establish  easements  over  aban¬ 
doned  portions  of  such  roads.  Southern 
Ry.  v.  Wages,  203  Ga.  502,  47  S.E.2d  501 
(1948)  (decided  under  former  Code  1933, 
Ch.  95-17). 

Alteration  of  old  road  involves  dis¬ 
continuance  of  that  part  which  is  al¬ 
tered,  and  it  is  lawful  to  provide  for  both 
alteration  and  discontinuance  in  the  same 
proceedings,  and  under  citation  which  re¬ 
fers  merely  to  alteration.  Ponder  v.  Shan¬ 
non,  54  Ga.  187  (1875);  Barnard  v. 
Durrence,  22  Ga.  App.  8,  95  S.E.  372 
(1918)  (decided  under  former  Code  1910, 
§  644). 

Nonuse  of  full  width  of  roads  does 
not  constitute  abandonment.  —  If  a 

highway  is  legally  laid  out  and  estab¬ 
lished,  the  mere  fact  that  the  public  does 
not  use  the  highway  to  the  highway’s 
entire  width  will  not  of  itself  constitute  an 
abandonment  of  any  portion  thereof. 
State  Hwy.  Dep’t  v.  Strickland,  214  Ga. 
467,  105  S.E. 2d  299  (1958)  (decided  under 
former  Code  1933,  Ch.  95-17). 

Encroachments  on  a  highway  con¬ 
tinually  used  cannot  be  legalized  by 
mere  lapse  of  time;  limited  use  will  not 
lessen  the  right  of  the  public  to  use  the 
entire  width  of  the  road  whenever  in¬ 
creased  travel  and  exigencies  of  the  public 
render  this  desirable.  State  Hwy.  Dep’t  v. 
Strickland,  214  Ga.  467,  105  S.E.2d  299 
(1958)  (decided  under  former  Code  1933, 
Ch.  95-17). 

Cited  in  Stein  v.  Maddox,  234  Ga.  164, 
215  S.E. 2d  231  (1975);  Hall  County  His¬ 
torical  Soc’y,  Inc.  v.  Georgia  DOT,  447  F. 
Supp.  741  (N.D.  Ga.  1978);  Edmund  v. 
Odum,  245  Ga.  358,  265  S.E.2d  53  (1980); 
Peppers  v.  Elder,  248  Ga.  136,  281  S.E. 2d 
582  (1981);  Glass  v.  Carnes,  260  Ga.  627, 
398  S.E. 2d  7  (1990). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


County  must  maintain  roads  on 
county  road  system  located  within 
municipality.  —  Because  the  county 
must  maintain  roads  on  the  county  road 
system  and  because  public  roads  are  not 
removed  from  the  system  by  mere  annex¬ 
ation  into  a  municipality  where  the  road 


lies,  the  county  must  continue  to  maintain 
the  roads  on  the  county  road  system 
which  are  in  areas  annexed  into  a  munic¬ 
ipality  until  the  governing  authority  of  the 
county  removes  the  roads  from  the  county 
road  system  by  appropriate  action.  1976 
Op.  Att’y  Gen.  No.  U76-21. 


1244 


32-7-2 


ABANDONMENT  AND  DISPOSAL  OF  PROPERTY 


32-7-4 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  39  Am.  Jur.  2d,  High¬ 
ways,  Streets,  and  Bridges,  §§  148,  149, 
174  et  seq.,  218  et  seq. 

C.J.S.  —  39A  C. J.S.,  Highways,  §§  128, 
130. 

ALR.  —  Reversion  of  title  upon  aban¬ 
donment  or  vacation  of  public  street  or 
highway,  70  ALR  564. 

Precautions  to  be  taken  for  safety  of 
travelers  where  highway  or  part  of  high¬ 
way  is  abandoned,  71  ALR  1206. 


Alteration  or  relocation  of  street  or 
highway  as  abandonment  or  vacation  of 
parts  not  included,  158  ALR  543. 

Necessity  for  adhering  to  statutory  pro¬ 
cedure  prescribed  for  vacation,  discontin¬ 
uance,  or  change  of  route  of  street  or 
highway,  175  ALR  760. 

Relative  rights  and  liabilities  of  abut¬ 
ting  owners  and  public  authorities  in 
parkways  in  center  of  street,  81  ALR2d 
1436. 


32-7-3.  Authority  of  department,  counties,  and  municipalities  to 
dispose  of  property  no  longer  needed  for  public  road 
purposes. 

Whenever  any  property  has  been  acquired  in  any  manner  by  the 
department,  a  county,  or  a  municipality  for  public  road  purposes  and 
thereafter  the  department,  county,  or  municipality  determines  that  all 
or  any  part  of  the  property  or  any  interest  therein  is  no  longer  needed 
for  such  purposes  because  of  changed  conditions,  the  department  or  the 
county  or  municipality  is  authorized  to  dispose  of  such  property  or  such 
interest  therein  in  accordance  with  Code  Section  32-7-4.  Any  disposi¬ 
tion  of  property  acquired  for  utility  relocation,  as  provided  for  in  Code 
Section  32-6-172,  or  on  which  utilities  are  located  shall  not  be  subject  to 
Code  Section  32-7-4;  and  no  provision  of  this  title  shall  be  construed  to 
prevent  the  department  from  conveying  to  the  federal  government  land 
or  interests  in  land  acquired  for  federal  parkways  in  Georgia,  as 
provided  in  Article  2  of  Chapter  3  of  this  title.  (Code  1933,  §  95A-620, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 


JUDICIAL  DECISIONS 


Offer  to  original  owner  of  property 
acquired,  then  rezoned.  —  If  a  county 
or  municipality  acquires  land  for  public 
road  purposes,  rezones  the  land  in  a  man¬ 
ner  increasing  the  land’s  value,  and  then 
decides  to  sell  the  property,  the  county  or 
municipality  has  decided  that  the  prop¬ 
erty  was  no  longer  needed  for  public  road 
purposes  at  the  time  of  the  rezoning  and, 


thus,  the  property  must  be  offered  to  the 
original  owner  based  on  the  land’s  value 
under  the  land’s  pre-rezoning  classifica¬ 
tion.  DeWolff  v.  Fulton  County,  253  Ga. 
744,  325  S.E.2d  140  (1985). 

Cited  in  Hall  County  Historical  Soc’y, 
Inc.  v.  Georgia  DOT,  447  F.  Supp.  741 
(N.D.  Ga.  1978);  Swims  v.  Fulton  County, 
267  Ga.  94,  475  S.E.2d  597  (1996). 


32-7-4.  Procedure  for  disposition  of  property. 


(a)(1)  In  disposing  of  property,  as  authorized  under  Code  Section 
32-7-3,  the  department,  a  county,  or  a  municipality  shall  notify  the 
owner  of  such  property  at  the  time  of  its  acquisition  or,  if  the  tract 
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from  which  the  department,  a  county,  or  a  municipality  acquired  its 
property  has  been  subsequently  sold,  shall  notify  the  owner  of 
abutting  land  holding  title  through  the  owner  from  whom  the 
department,  a  county,  or  a  municipality  acquired  its  property.  The 
notice  shall  be  in  writing  delivered  to  the  appropriate  owner  or  by 
publication  if  his  or  her  address  is  unknown;  and  he  or  she  shall  have 
the  right  to  acquire,  as  provided  in  this  subsection,  the  property  with 
respect  to  which  the  notice  is  given.  Publication,  if  necessary,  shall  be 
in  a  newspaper  of  general  circulation  in  the  county  where  the 
property  is  located.  If,  after  a  search  of  the  land  and  probate  records, 
the  address  of  any  interested  party  cannot  be  found,  an  affidavit 
stating  such  facts  and  reciting  the  steps  taken  to  establish  the 
address  of  any  such  person  shall  be  placed  in  the  department,  county, 
or  municipal  records  and  shall  be  accepted  in  lieu  of  service  of  notice 
by  mailing  the  same  to  the  last  known  address  of  such  person.  After 
properly  completing  and  filing  such  affidavit,  the  department,  county, 
or  municipality  may  dispose  of  the  property  in  accordance  with  the 
provisions  of  subsection  (b)  of  this  Code  section. 

(2) (A)  When  an  entire  parcel  acquired  by  the  department,  a  county, 
or  a  municipality,  or  any  interest  therein,  is  being  disposed  of,  it 
may  be  acquired  under  the  right  created  in  paragraph  (1)  of  this 
subsection  at  such  price  as  may  be  agreed  upon,  but  in  no  event  less 
than  the  price  paid  for  its  acquisition.  When  only  remnants  or 
portions  of  the  original  acquisition  are  being  disposed  of,  they  may 
be  acquired  for  the  market  value  thereof  at  the  time  the  depart¬ 
ment,  county,  or  municipality  decides  the  property  is  no  longer 
needed.  The  department  shall  use  a  real  estate  appraiser  with 
knowledge  of  the  local  real  estate  market  who  is  licensed  in  Georgia 
and  not  an  employee  of  the  department  to  establish  the  fair  market 
value  of  the  property  prior  to  listing  such  property. 

(B)  The  provisions  of  subparagraph  (A)  of  this  paragraph  not¬ 
withstanding,  if  the  value  of  the  property  is  $30,000.00  or  less  as 
determined  by  department  estimate,  the  department,  county,  or 
municipality  may  negotiate  the  sale. 

(3)  If  the  right  of  acquisition  is  not  exercised  within  60  days  after 
due  notice,  the  department,  county,  or  municipality  may  proceed  to 
sell  such  property  as  provided  in  subsection  (b)  of  this  Code  section. 

(4)  When  the  department,  county,  or  municipality  in  good  faith  and 
with  reasonable  diligence  attempted  to  ascertain  the  identity  of 
persons  entitled  to  notice  under  this  Code  section  and  mailed  such 
notice  to  the  last  known  address  of  record  of  those  persons  or 
otherwise  complied  with  the  notification  requirements  of  this  Code 
section,  the  failure  to  in  fact  notify  those  persons  entitled  thereto 
shall  not  invalidate  any  subsequent  disposition  of  property  pursuant 
to  this  Code  section. 
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(b)(1)(A)  Unless  a  sale  of  the  property  is  made  pursuant  to  paragraph 
(2)  or  (3)  of  this  subsection,  such  sale  shall  be  made  to  the  bidder 
submitting  the  highest  of  the  sealed  bids  received  after  public 
advertisement  for  such  bids  for  two  weeks.  If  the  highest  of  the 
sealed  bids  received  is  less  than  but  within  15  percent  of  the 
established  market  value,  the  department  may  accept  that  bid  and 
convey  the  property  in  accordance  with  the  provisions  of  subsection 
(c)  of  this  Code  section.  The  department  or  the  county  or  munici¬ 
pality  shall  have  the  right  to  reject  any  and  all  bids,  in  its 
discretion,  to  readvertise,  or  to  abandon  the  sale. 

(B)  Such  public  advertisement  shall  be  inserted  once  a  week  in 
such  newspapers  or  other  publication,  or  both,  as  will  ensure 
adequate  publicity,  the  first  insertion  to  be  at  least  two  weeks  prior 
to  the  opening  of  bids,  the  second  to  follow  one  week  after  the  first 
publication.  Such  advertisement  shall  include  but  not  be  limited  to 
the  following  items: 

(i)  A  description  sufficient  to  enable  the  public  to  identify  the 
property; 

(ii)  The  time  and  place  for  submission  and  opening  of  sealed 
bids; 

(iii)  The  right  of  the  department  or  the  county  or  municipality 
to  reject  any  one  or  all  of  the  bids; 

(iv)  All  the  conditions  of  sale;  and 

(v)  Such  further  information  as  the  department  or  the  county 
or  municipality  may  deem  advisable  as  in  the  public  interest. 

(2)(A)  Such  sale  of  property  may  be  made  by  a  county  or  munici¬ 
pality  by  listing  the  property  through  a  real  estate  broker  licensed 
under  Chapter  40  of  Title  43  who  has  a  place  of  business  located  in 
the  county  where  the  property  is  located  or  outside  the  county  if  no 
such  business  is  located  in  the  county  where  the  property  is  located. 
Property  shall  be  listed  for  a  period  of  at  least  three  months.  Such 
property  shall  not  be  sold  at  less  than  its  fair  market  value.  The 
department  shall  use  a  real  estate  appraiser  with  knowledge  of  the 
local  real  estate  market  who  is  licensed  in  Georgia  and  not  an 
employee  of  the  department  to  establish  the  fair  market  value  of 
the  property  prior  to  listing  such  property.  All  sales  shall  be 
approved  by  the  governing  authority  of  the  county  or  municipality 
at  a  regular  meeting  and  shall  be  open  to  the  public  at  which 
meeting  public  comments  shall  be  allowed  regarding  such  sale. 

(B)  Commencing  at  the  time  of  the  listing  of  the  property  as 
provided  in  subparagraph  (A)  of  this  paragraph,  the  county  or 
municipality  shall  provide  for  a  notice  to  be  inserted  once  a  week 
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for  two  weeks  in  the  legal  organ  of  the  county  indicating  the  names 
of  real  estate  brokers  listing  the  property  for  the  political  subdivi¬ 
sion.  The  county  or  municipality  may  advertise  in  magazines 
relating  to  the  sale  of  real  estate  or  similar  publications. 

(C)  The  county  or  municipality  shall  have  the  right  to  reject  any 
and  all  offers,  in  its  discretion,  and  to  sell  such  property  pursuant 
to  the  provisions  of  paragraph  (1)  of  this  subsection. 

(3)(A)  Such  sale  of  property  may  be  made  by  a  county  or  munici¬ 
pality  to  the  highest  bidder  at  a  public  auction  conducted  by  an 
auctioneer  licensed  under  Chapter  6  of  Title  43.  Such  property 
shall  not  be  sold  at  less  than  its  fair  market  value. 

(B)  The  county  or  municipality  shall  provide  for  a  notice  to  be 
inserted  once  a  week  for  the  two  weeks  immediately  preceding  the 
auction  in  the  legal  organ  of  the  county  including,  at  a  minimum, 
the  following  items: 

(i)  A  description  sufficient  to  enable  the  public  to  identify  the 
property; 

(ii)  The  time  and  place  of  the  public  auction; 

(iii)  The  right  of  the  department  or  the  county  or  municipality 
to  reject  any  one  or  all  of  the  bids; 

(iv)  All  the  conditions  of  sale;  and 

(v)  Such  further  information  as  the  department  or  the  county 
or  municipality  may  deem  advisable  as  in  the  public  interest. 

The  county  or  municipality  may  advertise  in  magazines  relating  to 
the  sale  of  real  estate  or  similar  publications. 

(C)  The  county  or  municipality  shall  have  the  right  to  reject  any 
and  all  offers,  in  its  discretion,  and  to  sell  such  property  pursuant 
to  the  provisions  of  paragraph  (1)  of  this  subsection. 

(c)  Any  conveyance  of  property  shall  require  the  approval  of  the 
department,  county,  or  municipality,  by  order  of  the  commissioner  on 
behalf  of  the  department  and,  in  the  case  of  a  county  or  municipality,  by 
resolution,  to  be  recorded  in  the  minutes  of  its  meeting.  If  the  depart¬ 
ment  or  the  county  or  municipality  approves  a  sale  of  property,  the 
commissioner,  chairperson,  or  presiding  officer  may  execute  a  quitclaim 
deed  conveying  such  property  to  the  purchaser.  All  proceeds  arising 
from  such  sales  shall  be  paid  into  and  constitute  a  part  of  the  funds  of 
the  seller.  (Code  1933,  §  95A-621,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  1974,  p.  1422,  §  16A;  Ga.  L.  1995,  p.  1195,  §  1;  Ga.  L.  2008,  p. 
726,  §  1/SB  444;  Ga.  L.  2009,  p.  8,  §  32/SB  46.) 
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Code  Commission  notes.  —  Pursuant  Pursuant  to  Code  Section  28-9-5,  “para- 
to  Code  Section  28-9-5,  in  1995,  “para-  graph  (1)  of  this  subsection”  was  substi- 
graph”  was  substituted  for  “paragraphs”  tuted  for  “the  preceding  paragraph”  in  the 
in  subparagraph  (b)(1)(A).  first  sentence  of  paragraph  (a)(2). 

JUDICIAL  DECISIONS 


Intergovernmental  exchanges  not 
governed  by  disposal  provisions.  — 

Exchange  of  condemned  property  between 
the  Department  of  Transportation  and  a 
county  did  not  require  application  of  the 
notice  requirements  and  repurchase 
rights  of  O.C.G.A.  §  32-7-4.  Swims  v. 
Fulton  County,  267  Ga.  94,  475  S.E.2d  597 
(1996). 

Offer  to  original  owner  of  property 
acquired,  then  rezoned.  —  If  a  county 
or  municipality  acquires  land  for  public 
road  purposes,  rezones  the  land  in  a  man¬ 
ner  increasing  the  land’s  value,  and  then 
decides  to  sell  the  property,  the  county  or 
municipality  has  decided  that  the  prop¬ 
erty  was  no  longer  needed  for  public  road 
purposes  at  the  time  of  the  rezoning  and, 
thus,  the  property  must  be  offered  to  the 


original  owner  based  on  the  land’s  value 
under  the  land’s  pre-rezoning  classifica¬ 
tion.  DeWolff  v.  Fulton  County,  253  Ga. 
744,  325  S.E.2d  140  (1985). 

Landowner’s  dismissal  of  claim 
against  county  barred  claim  that 
county  failed  to  comply  with  §  32-7-4. 
—  Because  a  landowner  dismissed  all  the 
claims  alleged  against  a  county,  a  claim 
that  the  county  improperly  abandoned  a 
public  road  due  to  the  county’s  failure  to 
comply  with  O.C.G.A.  §  32-7-4  had  also 
been  relinquished.  McRae  v.  SSI  Dev., 
LLC,  283  Ga.  92,  656  S.E.2d  138  (2008). 

Cited  in  Hall  County  Historical  Soc’y, 
Inc.  v.  Georgia  DOT,  447  F.  Supp.  741 
(N.D.  Ga.  1978);  Turner  v.  City  of 
Tallapoosa,  289  Ga.  138,  709  S.E.2d  211 
(2011). 


32-7-5.  Leasing  property  not  needed  for  public  road  purposes. 


(a)  In  order  that  any  interest  in  real  property  acquired  for  public 
road  or  other  transportation  purposes  may  be  used  most  economically, 
the  department,  counties,  or  municipalities,  in  addition  to  the  authority 
granted  in  Code  Section  32-7-3  to  dispose  of  property  no  longer  needed 
and  in  subsection  (b)  of  Code  Section  32-3-3  to  exchange  property,  may, 
notwithstanding  Article  2  of  Chapter  16  of  Title  50,  the  “State  Proper¬ 
ties  Code,”  improve,  use,  maintain,  or  lease  any  interest  in  property 
acquired  for  public  road  or  other  transportation  purposes  that  is  not 
presently  needed  for  such  purposes. 

(b)  If  the  department,  a  county,  or  municipality  decides  to  lease  any 
such  property  or  interest  therein,  the  owner  of  such  property  at  the  time 
of  its  acquisition  or  his  successor  in  interest  shall  have  the  right  to  lease 
such  property  at  an  appraised  fair  market  value  to  be  determined  by 
the  department,  county,  or  municipality  for  such  period  of  time  until  the 
property  is  needed  for  public  road  or  other  transportation  purposes. 
However,  if  at  the  time  of  acquisition  such  property  was  leased  to  a 
tenant,  the  tenant,  instead  of  the  owner  or  his  successor  in  interest, 
shall  have  the  first  right  to  lease  such  property  at  the  appraised  fair 
market  value.  If  the  owner,  his  successor  in  interest,  or  the  tenant  of  the 
property  does  not  lease  such  property,  the  department,  county,  or 
municipality  shall  have  the  right  to  lease  such  property  at  a  price  equal 


1249 


32-7-5 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-7-5 


to  the  highest  sealed  public  bid,  if  the  bid  is  acceptable  to  the 
department,  county,  or  municipality,  for  such  period  of  time  until  the 
property  is  needed  for  public  road  or  other  transportation  purposes.  If 
no  bids  or  bids  which  are  insufficient  are  received,  the  department, 
county,  or  municipality  may  readvertise  for  new  public  bids.  The 
department,  county,  or  municipality  may  negotiate  a  lease  with  any 
state  or  federal  agency,  county,  or  municipality  without  the  aforesaid 
requirement  of  sealed  bids  or  leasing  to  the  former  owner.  The  depart¬ 
ment,  county,  or  municipality  shall  have  the  right  to  impose  reasonable 
restrictions,  terms,  or  conditions  on  the  use  of  such  leased  property. 

(c)  Separate  and  distinct  from  the  department’s  authority  to  lease 
property  in  subsection  (b)  of  this  Code  section,  the  department  has  the 
authority  to  negotiate  a  lease  of  any  property  contained  within  the 
rights  of  way  of  any  nonlimited-access  public  road  and  not  presently 
needed  for  public  road  purposes  or  rights  of  way  under  bridges  or 
viaducts  on  limited-access  public  roads  and  not  presently  needed  for 
public  road  purposes.  If  the  department  decides  to  lease  any  such 
property,  the  property  shall  be  leased,  at  an  appraised  fair  market  value 
to  be  determined  by  the  department,  to  the  owner  or  the  lessee  of  the 
property  adjacent  to  the  department’s  rights  of  way  for  the  purposes  of 
parking.  Such  property  shall  only  be  used  for  the  purposes  of  providing 
parking  and  shall  not  be  subleased  without  the  department’s  prior 
approval.  Plans  for  the  use  of  said  property  must  be  submitted  to  and 
approved  by  the  department  prior  to  any  construction.  Regardless  of 
any  financial  expenditures  by  the  lessee,  no  lease  granted  under  this 
subsection  shall  merge  into  and  become  a  property  interest  of  the  lessee 
or  a  sublessee.  The  department  shall  reserve  the  right  to  terminate  any 
lease  without  cause  upon  30  days’ written  notice  to  the  lessee.  Notwith¬ 
standing  any  provisions  of  Code  Section  48-2-17,  all  net  revenues 
derived  from  the  lease  of  any  of  the  department’s  property  used  for  the 
purposes  of  providing  parking  shall  be  utilized  by  the  department  to 
offset  the  cost  of  maintaining  the  public  roads  of  the  state. 

(d)  Unless  said  property  or  interest  therein  is  leased  to  a  tax-exempt 
person  or  body,  it  shall  be  subject  to  all  applicable  taxes,  both  real  and 
personal. 

(e)  The  department  or  any  county  or  municipality  may  negotiate  a 
lease  with  any  state  or  federal  agency,  county,  or  municipality  for  the 
use  of  the  property  for  any  purpose  for  which  the  agency,  county,  or 
municipality  may  put  property  it  owns  in  fee  and  without  complying 
with  the  requirement  for  sealed  bids  or  leasing  to  the  former  owner 
contained  in  this  Code  section.  (Code  1933,  §  95A-622,  enacted  by  Ga 
L.  1973,  p.  947,  §  1;  Ga.  L.  1980,  p.  775,  §  1;  Ga.  L.  1988,  p.  1431,  §  2.) 
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Cited  in  Knight  v.  DOT,  239  Ga.  368, 
236  S.E.2d  826  (1977);  Hall  County  His¬ 
torical  Soc’y,  Inc.  v.  Georgia  DOT,  447  F. 
Supp.  741  (N.D.  Ga.  1978);  DeWolff  v. 


Fulton  County,  253  Ga.  744,  325  S.E.2d 
140  (1985);  Swims  v.  Fulton  County,  267 
Ga.  94,  475  S.E.2d  597  (1996). 
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CHAPTER  8 

RELOCATION  ASSISTANCE 


Sec. 

32-8-1.  Relocation  assistance  in  accor¬ 
dance  with  Uniform  Act;  real 
property  acquisition. 

32-8-2.  Last  resort  replacement  hous¬ 
ing  for  persons  displaced  by 
federal-aid  projects. 

32-8-3.  Relocation  assistance  to  per¬ 
sons  displaced  by  federal-aid 
river  and  harbor  improvement 
projects;  real  property  acquisi¬ 
tion  [Repealed]. 


Sec. 

32-8-4.  Persons  displaced  by  state-aid 
projects  on  the  state  highway 
system.  . 

32-8-5.  Last  resort  replacement  hous¬ 
ing  for  persons  displaced  by 
state-aid  projects  on  the  state 
highway  system. 

32-8-6.  Construction  of  chapter;  power 
of  department  to  take  action 
necessary  to  secure  benefit  of 
federal-aid  programs. 


Cross  references.  —  Relocation  assis-  ing  relocation  assistance,  §  32-4-41.  Du- 
tance  for  persons,  businesses,  and  others  ties  of  municipalities  regarding  relocation 
displaced  by  federal-aid  public  works  proj-  assistance,  §  32-4-92. 
ects,  T.  22,  C.  4.  Duties  of  counties  regard- 

RESEARCH  REFERENCES 

ALR.  —  Validity,  construction,  and  ap¬ 
plication  of  state  relocation  assistance 
laws,  49  ALR4th  491. 

32-8-1.  Relocation  assistance  in  accordance  with  Uniform  Act; 
real  property  acquisition. 

(a)  As  used  in  this  chapter,  the  term  “Uniform  Act”  means  the 
Uniform  Relocation  Assistance  and  Real  Property  Acquisition  Policies 
Act  of  1970,  as  amended  by  the  Uniform  Relocation  Act  Amendments  of 
1987,  Title  IV  of  Public  Law  100-17.  The  department,  as  required  by  the 
Uniform  Act: 

(1)  Shall  make  or  approve  payments,  in  accordance  with  Section 
210  of  the  Uniform  Act,  for  relocation  expenses  and  replacement 
housing  expenses  and  shall  provide  relocation  assistance  advisory 
services  outlined  in  Section  205  of  the  Uniform  Act;  and 

(2)  Shall  make  or  approve  payments,  in  accordance  with  Section 
305(2)  of  the  Uniform  Act,  to  any  person,  family,  business,  farm 
operation,  or  nonprofit  organization  whose  real  property  has  been 
acquired  by  the  department  or  is  subject  to  a  condemnation  proceed¬ 
ing  brought  by  the  department  for  any  federal-aid  project  in  the  state, 
the  costs  of  which  are  now  or  hereafter  financed  in  whole  or  in  part 
from  federal  funds  allocated  to  the  department: 
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(A)  For  expenses  incident  to  the  transfer  of  real  property  ac¬ 
quired  by  the  department,  prepayment  of  mortgage  penalties,  and 
a  pro  rata  portion  of  real  property  taxes  on  real  property  acquired 
by  the  department; 

(B)  For  litigation  expenses  actually  incurred  by  the  condemnee 
in  any  condemnation  proceeding  brought  by  the  department  if  the 
final  judgment  is  that  the  department  cannot  acquire  the  real 
property  by  condemnation  or  the  condemnation  proceeding  is 
formally  abandoned  by  the  department;  or 

(C)  For  litigation  expenses  incurred  by  the  plaintiff  in  any 
inverse  condemnation  proceeding  brought  against  the  department 
in  which  judgment  is  rendered  in  favor  of  the  plaintiff. 

(b)  In  acquiring  real  property  for  any  federal-aid  project,  the  costs  of 
which  are  financed  in  whole  or  in  part  from  federal  funds  allocated  to 
the  department,  the  department  shall  be  guided  to  the  greatest  extent 
practicable  under  state  law  by  the  land  acquisition  policies  in  Section 
301  of  the  Uniform  Act  and  the  provisions  of  Section  302  of  the  Uniform 
Act. 

(c)  Nothing  contained  in  this  Code  section  shall  be  construed  as 
creating  in  any  condemnation  proceeding  brought  under  the  power  of 
eminent  domain  any  element  of  value  or  of  damage.  (Ga.  L.  1966,  p.  588, 
§  1;  Ga.  L.  1969,  p.  495,  §§  3,  6;  Ga.  L.  1972,  p.  931,  §§  3-10;  Code 
1933,  §  95A-623,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3, 
§  32;  Ga.  L.  1988,  p.  1737,  §  3.) 

U.S.  Code.  —  The  Uniform  Relocation  Code  section,  is  codified  as  42  U.S.C. 
Assistance  and  Real  Property  Acquisition  §  4601  et  seq. 

Policies  Act  of  1970,  referred  to  in  this 

JUDICIAL  DECISIONS 


Department  need  not  abide  by  fed¬ 
eral  prohibition  of  compensation  for 
enhancement.  —  By  requiring  the  De¬ 
partment  of  Transportation  to  be  guided 
by  federal  law  “to  the  greatest  extent 
practicable”  in  the  department’s  condem¬ 
nation  procedures,  subsection  (b)  of 
O.C.G.A.  §  32-8-1  does  not  thereby  re¬ 
quire  the  department  to  abide  by  the  fed¬ 
eral  law’s  prohibition  of  compensation  for 
enhancement  by  reason  of  taking  and  does 
not  affect  the  judiciary’s  power  to  deter¬ 
mine  what  constitutes  just  and  adequate 
compensation.  DOT  v.  White,  173  Ga.  App. 
68,  325  S.E.2d  397  (1984). 

Relocation  expenses  part  of  “just 


and  adequate  compensation.”  —  En¬ 
actment  of  O.C.G.A.  §  32-8-1  does  not 
alter  the  fact  that  relocation  expenses, 
whether  awarded  judicially  or  adminis¬ 
tratively,  are  still  a  part  of  the  “just  and 
adequate  compensation”  guaranteed  to 
condemnees  under  the  Constitution.  DOT 
v.  Gibson,  251  Ga.  66,  303  S.E.2d  19 
(1983). 

Relocation  expenses  may  be  recov¬ 
ered  by  administrative  proceeding.  — 

Under  O.C.G.A.  §  32-8-1,  a  condemnee 
whose  property  is  being  acquired  for  fed¬ 
erally  assisted  highway  projects  may,  but 
is  not  required  to,  seek  payment  of  reloca¬ 
tion  expenses  directly  from  the  Depart- 
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ment  of  Transportation  in  an  administra¬ 
tive  action.  DOT  v.  Gibson,  251  Ga.  66, 
303  S.E.2d  19  (1983). 

Relocation  expenses  may  be  recov¬ 
ered  in  condemnation  proceeding.  — 
When  the  case  does  not  involve  payments 
under  O.C.G.A.  §  32-8-1,  the  condemnee 
would  be  able  to  litigate  the  question  of 
the  condemnee’s  business  relocation  ex¬ 
penses  as  an  element  of  “just  and  ade¬ 
quate  compensation”  in  the  condemnation 
proceedings  under  O.C.G.A.  §  32-3-1  et 
seq.  DOT  v.  Gibson,  251  Ga.  66,  303 
S.E.2d  19  (1983). 

Seeking  administrative  payment  of 
relocation  expenses  precludes  a  sepa¬ 
rate  judicial  determination  of  the  same 
relocation  expenses  in  the  statutorily  au¬ 
thorized  condemnation  proceedings.  DOT 
v.  Gibson,  251  Ga.  66,  303  S.E.2d  19 
(1983). 


Appeal  of  relocation  expenses 
award  under  the  Administrative  Pro¬ 
cedure  Act.  —  If  a  condemnee  is  dissat¬ 
isfied  with  an  award  of  relocation  ex¬ 
penses  under  O.C.G.A.  §  32-8-1,  the 
award  may  be  appealed  under  the  Admin¬ 
istrative  Procedure  Act,  O.C.G.A.  Ch.  13, 
T.  50.  DOT  v.  Gibson,  251  Ga.  66,  303 
S.E.2d  19  (1983). 

Attorney  fees.  —  O.C.G.A.  §  32-8-1 
provides  a  remedy  to  recover  attorney  fees 
separate  and  apart  from  a  condemnation 
proceeding  where  just  and  adequate  com¬ 
pensation  is  at  issue.  DOT  v.  B  &  G  Realty, 
Inc.,  197  Ga.  App.  613,  398  S.E.2d  762 
(1990). 

Cited  in  DOT  v.  Doss,  238  Ga.  480,  233 
S.E.2d  144  (1977);  DOT  v.  Rushing,  143 
Ga.  App.  235,  237  S.E.2d  722  (1977). 


32-8-2.  Last  resort  replacement  housing  for  persons  displaced 
by  federal-aid  projects. 


The  department  shall  have  the  authority,  as  a  last  resort,  to  provide 
replacement  housing  when  a  federal-aid  project  financed  in  whole  or  in 
part  with  federal  aid  cannot  proceed  to  actual  construction  because  no 
comparable  replacement  sale  or  rental  housing  is  available.  In  carrying 
out  the  relocation  assistance  activities,  the  department,  with  prior 
concurrence  of  the  board,  shall  be  authorized  to  make  payments, 
construct  or  reconstruct  with  its  own  forces,  cause  to  be  constructed  or 
reconstructed,  and  purchase  by  deed  or  condemnation  any  real  property 
for  the  purposes  of  providing  replacement  housing.  The  department 
may  exchange,  lease,  or  sell  to  the  displaced  person  such  replacement 
housing.  Whenever  any  real  property  has  been  acquired  under  this 
Code  section  and  thereafter  the  department  determines  that  all  or  any 
part  of  such  property  or  any  interest  therein  is  no  longer  needed  for 
such  purposes  because  of  changed  conditions,  the  department  is  autho¬ 
rized  to  dispose  of  such  property  or  interest  therein  in  accordance  with 
subsection  (b)  of  Code  Section  32-7-4.  (Code  1933,  §  95A-623.2,  enacted 
by  Ga.  L.  1980,  p.  775,  §  2;  Ga.  L.  1988,  p.  1737,  §  3.) 


32-8-3.  Relocation  assistance  to  persons  displaced  by 
federal-aid  river  and  harbor  improvement  projects;  real 
property  acquisition. 

Reserved.  Repealed  by  Ga.  L.  1988,  p.  1737,  §  3,  effective  April  12, 
1988. 
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Editor’s  notes.  —  This  Code  section  enacted  by  Ga.  L.  1979,  p.  973,  §  7;  Ga.  L. 
was  based  on  Code  1933,  §  95A-623.1,  1982,  p.  3,  §  31. 

32-8-4.  Persons  displaced  by  state-aid  projects  on  the  state 
highway  system. 

The  department  is  authorized  to  make  or  approve  payments  for  all 
necessary  relocation  expenses,  replacement  housing  expenses,  reloca¬ 
tion  advisory  services,  expenses  incident  to  the  transfer  of  real  property, 
and  litigation  expenses  as  provided  for  in  subparagraphs  (a)(2)(A), 
(a)(2)(B),  and  (a)(2)(C)  of  Code  Section  32-8-1  of  any  individual,  family, 
business,  farm  operation,  or  nonprofit  organization  displaced  by  a 
state-aid  highway  project  on  the  state  highway  system,  the  cost  of 
which  is  now  or  hereafter  financed  in  whole  or  in  part  from  state  funds. 
The  department  shall  be  guided  by  the  policies,  provisions,  and  limita¬ 
tions  of  the  Uniform  Act.  The  department  shall  not  implement  any 
relocation  assistance  on  any  state-aid  projects  on  the  state  highway 
system  without  the  prior  concurrence  of  the  board.  (Code  1933, 
§  95A-623.3,  enacted  by  Ga.  L.  1980,  p.  775,  §  3;  Ga.  L.  1988,  p.  1737, 
§  3.) 

U.S.  Code.  —  The  Uniform  Act,  re-  Real  Property  Acquisition  Policies  Act  of 
ferred  to  in  this  Code  section,  is  known  as  1970  and  is  codified  as  42  U.S.C.  §  4601  et 
the  Uniform  Relocation  Assistance  and  seq. 

32-8-5.  Last  resort  replacement  housing  for  persons  displaced 
by  state-aid  projects  on  the  state  highway  system. 

The  department  shall  have  the  authority,  as  a  last  resort,  to  provide 
replacement  housing  when  a  state-aid  project  on  the  state  highway 
system  cannot  proceed  to  actual  construction  because  no  comparable 
replacement  sale  or  rental  housing  is  available.  In  carrying  out  the 
relocation  assistance  activities,  the  department,  with  prior  concurrence 
of  the  board,  shall  be  authorized  to  make  payments,  construct  or 
reconstruct  with  its  own  forces,  cause  to  be  constructed  or  recon¬ 
structed,  and  purchase  by  deed  or  condemnation  any  real  property  for 
the  purposes  of  relocating  or  constructing  replacement  housing.  The 
department  may  exchange,  lease,  or  sell  to  the  displaced  person  such 
replacement  housing.  Whenever  any  real  property  has  been  acquired 
under  this  Code  section  and  thereafter  the  department  determines  that 
all  or  any  part  of  said  property  or  any  interest  therein  is  no  longer 
needed  for  such  purposes  because  of  changed  conditions,  the  depart¬ 
ment  is  authorized  to  dispose  of  such  property  or  interest  therein  in 
accordance  with  subsection  (b)  of  Code  Section  32-7-4.  (Code  1933, 
§  95A-623.4,  enacted  by  Ga.  L.  1980,  p.  775,  §  4;  Ga.  L.  1988,  p.  1737, 
§  3.) 
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32-8-6.  Construction  of  chapter;  power  of  department  to  take 
action  necessary  to  secure  benefit  of  federal-aid  pro¬ 
grams. 

(a)  Nothing  in  this  chapter  is  intended  to  conflict  with  any  federal 
law,  and  in  case  of  such  conflict  such  portion  as  may  be  in  conflict  with 
such  federal  law  is  declared  of  no  effect  to  the  extent  of  the  conflict. 

(b)  The  department  is  authorized  to  take  the  necessary  steps  to 
secure  the  full  benefit  of  any  federal-aid  program  and  to  meet  any 
contingencies  not  provided  for  in  this  chapter,  abiding  at  all  times  by  a 
fundamental  purpose  to  plan,  construct,  reconstruct,  and  maintain,  as 
economically  as  possible,  the  public  roads  and  other  major  transporta¬ 
tion  facilities  of  Georgia  which  will  best  promote  the  interest,  welfare, 
and  progress  of  the  citizens  of  Georgia.  (Code  1933,  §  95A-624,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1979,  p.  973,  §  8;  Ga.  L.  1988,  p.  1737, 
§  3.) 
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CHAPTER  9 


MASS  TRANSPORTATION 


Sec. 

32-9-1. 


32-9-2. 


32-9-3. 


32-9-4. 


32-9-4.1 

32-9-5. 

32-9-6. 

32-9-7. 


Financial  support  and  project 
grants  for  research,  programs, 
and  purchases. 

Operation  by  department  of  fa¬ 
cilities  or  systems;  financial  as¬ 
sistance  to  systems. 

Financial  assistance  for  trans¬ 
portation  services  for  elderly 
and  handicapped  persons  [Re¬ 
pealed]  . 

Designation  of  travel  lanes;  use 
of  such  lanes. 

FlexAuto  lanes. 

Ride-sharing  programs. 
Financial  assistance  for  rail 
service. 

Financial  assistance  for  airport 
development. 


Sec. 

32-9-8. 

32-9-9. 


32-9-10. 


32-9-11. 


32-9-12. 


32-9-13. 


32-9-14. 


Licensing  airports. 

Creation  of  transit  authority 
by  special  legislation;  authori¬ 
ty’s  attributes  and  powers. 
Implementation  of  federal 
Intermodal  Surface  Transpor¬ 
tation  Efficiency  Act  of  1991. 
Transit  services  with  local  gov¬ 
ernments. 

Pilot  program  for  funding 
streetcar  projects. 

Suspension  of  restrictions  on 
use  of  annual  proceeds  from 
local  sales  and  use  taxes  by 
public  transit  authorities. 
Board  of  directors  of  Metropol¬ 
itan  Atlanta  Rapid  Transit  Au¬ 
thority. 


Editor’s  notes.  —  Ga.  L.  2004,  p.  898, 
§  2,  not  codified  by  the  General  Assembly, 
provides  that:  “The  department  will  form 
a  pilot  program  that  will  provide  a  state 
level  flow  through  point  for  any  available 
federal  funding  or  other  forms  of  financial 
and  development  sources  and  assistance 
for  local,  regional,  and  public-private 
streetcar  projects.  Any  funding  through 
bonds  for  such  pilot  and  grant  program 
shall  be  administered  by  the  State  Road 


and  Tollway  Authority.”  Ga.  L.  2006,  p. 
498,  §  5/SB  150,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides  for  the  repeal  of 
Ga.  L.  2004,  p.  898,  §  2,  effective  April  27, 
2006. 

Administrative  rules  and  regula¬ 
tions.  —  Grant  programs,  Official  Compi¬ 
lation  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  State  Department  of 
Transportation,  Chapter  672-12. 


32-9-1.  Financial  support  and  project  grants  for  research,  pro¬ 
grams,  and  purchases. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Mass  transportation”  means  all  modes  of  transportation  serv¬ 
ing  the  general  public  which  are  appropriate,  in  the  judgment  of  the 
department,  to  transport  people,  commodities,  or  freight  by  high¬ 
ways,  rail,  air,  water,  or  other  conveyance,  exclusive  of  wires  and 
pipelines. 

(2)  “Mass  transportation  facilities”  means  everything  necessary  for 
the  conveyance  and  convenience  of  passengers  and  the  safe  and 
prompt  transportation  of  freight  on  those  modes  of  transportation 
serving  the  general  public  which  are  appropriate,  in  the  judgment  of 
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the  department,  to  transport  people,  commodities,  or  freight  by 
highways,  rail,  air,  water,  or  other  conveyance,  exclusive  of  wires  and 
pipelines. 

(3)  “Project  grant”  means  the  state’s  share  of  the  cost  of  carrying 
out  a  particular  project  authorized  by  this  Code  section.  This  share 
may  be  provided  in  direct  financial  support,  goods  or  products, 
personnel  services,  or  any  combination  thereof. 

(b)  Subject  to  general  fund  appropriations  for  such  purposes  and  any 
provisions  of  Chapter  5  of  this  title  to  the  contrary  notwithstanding,  the 
department  is  authorized,  within  the  limitations  provided  in  para¬ 
graphs  (1)  and  (2)  of  this  subsection,  to  provide  to  municipalities, 
counties,  regional  commissions,  authorities,  state  agencies,  and  public 
and  private  mass  transportation  operators: 

(1)  Financial  support  for  research  concerning  mass  transportation, 
by  contract  or  otherwise;  and 

(2)  Project  grants  to  supplement  federal,  local,  or  federal  and  local 
funds  for  use: 

(A)  In  providing  for  studies,  analyses,  and  planning  and  devel¬ 
opment  of  programs  for  mass  transportation  service  and  facilities; 

(B)  In  providing  for  research,  development,  and  demonstration 
projects  in  all  phases  of  mass  transportation; 

(C)  In  providing  for  programs  designed  solely  to  advertise, 
promote,  and  stimulate  the  development  and  use  of  mass  transpor¬ 
tation  facilities;  and 

(D)  In  providing  for  the  purchase  of  facilities  and  equipment, 
including  rolling  stock,  used  or  to  be  used  for  the  purpose  of  mass 
transportation. 

(c) (1)  The  governing  bodies  of  municipalities,  counties,  regional 
commissions,  authorities,  state  agencies,  and  public  and  private 
mass  transportation  operators  may,  by  formal  resolution,  apply  to  the 
department  for  financial  support  and  project  grants  provided  by  this 
Code  section. 

(2)  The  use  of  funds  or  grants  shall  be  for  the  purposes  set  forth  in 
this  Code  section  and,  without  limiting  the  generality  of  the  forego¬ 
ing,  may  be  used  for  local  contributions  required  by  the  federal  Urban 
Mass  Transportation  Act  of  1964,  as  amended,  or  any  other  federal 
law  concerning  mass  transportation. 

(3)  The  department  shall  review  the  proposal  and,  if  satisfied  that 
the  proposal  is  in  accordance  with  the  purposes  of  this  Code  section, 
may,  with  the  approval  of  the  commissioner,  enter  into  a  financial 
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support  or  project  grant  agreement  subject  to  the  condition  that  the 
financial  support  or  project  grant  be  used  in  accordance  with  the 
terms  of  the  proposal. 

(4)  The  time  of  payment  of  the  financial  support  or  project  grant 
and  any  conditions  concerning  such  payment  shall  be  set  forth  in  the 
financial  support  or  project  grant  agreement. 

(d)  In  order  to  effectuate  and  enforce  this  Code  section,  the  depart¬ 
ment  is  authorized  to  promulgate  necessary  rules  and  regulations  and 
to  prescribe  conditions  and  procedures  in  order  to  assure  compliance  in 
carrying  out  the  purposes  for  which  financial  support  and  project  grants 
may  be  made  in  accordance  with  this  Code  section. 

(e)  The  department  is  directed  to  administer  this  program  with  such 
flexibility  as  to  permit  full  cooperation  between  federal,  state,  and  local 
governments,  agencies,  and  instrumentalities  so  as  to  result  in  an 
effective  and  economical  program. 

(f)  Funds  appropriated  to  the  department  pursuant  to  Article  III, 
Section  IX,  Paragraph  VI(b)  of  the  Constitution  of  Georgia  may  not  be 
utilized  for  any  of  the  purposes  set  out  in  this  Code  section. 

(g)  No  financial  support  or  project  grant  provided  for  in  this  Code 
section  may  be  made  to  any  private  mass  transportation  operator 
without  prior  concurrence  of  the  State  Transportation  Board.  (Code 
1933,  §  95A-1301,  enacted  by  Ga.  L.  1977,  p.  817,  §  2;  Ga.  L.  1982,  p. 
3,  §  32;  Ga.  L.  1983,  p.  3,  §  56;  Ga.  L.  1989,  p.  1317,  §  6.17;  Ga.  L.  2008, 
p.  181,  §  20/HB  1216.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1989,  “transpor¬ 
tation”  was  substituted  for 
“transportaion”  in  subsection  (g). 

Pursuant  to  Code  Section  28-9-5,  in 
2008,  “commissions”  was  substituted  for 
“commission”  in  subsection  (b)  and  para¬ 
graph  (c)(1),  as  the  original  language  was 
“development  centers”. 


U.S.  Code.  —  The  federal  Urban  Mass 
Transportation  Act  of  1964,  referred  to  in 
paragraph  (c)(2)  of  this  Code  section,  is 
codified  at  49  U.S.C.  §  5301  et  seq. 

Law  reviews.  —  For  article  surveying 
recent  legislative  and  judicial  develop¬ 
ments  in  zoning,  planning  and  environ¬ 
mental  law,  see  31  Mercer  L.  Rev.  89 
(1979). 


32-9-2.  Operation  by  department  of  facilities  or  systems;  finan¬ 
cial  assistance  to  systems. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Capital  project”  has  the  same  meaning  as  in  49  U.S.C.A. 
Section  5302(a)(1). 

(2)  “Construction”  means  the  supervising,  inspecting,  actual  build¬ 
ing,  and  all  expenses  incidental  to  the  acquisition,  actual  building,  or 
reconstruction  of  facilities  and  equipment  for  use  in  mass  transpor- 
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tation,  including  designing,  engineering,  locating,  surveying,  map¬ 
ping,  and  acquisition  of  rights  of  way. 

(3)  “Mass  transportation”  means  all  modes  of  transportation  serv¬ 
ing  the  general  public  which  are  appropriate,  in  the  judgment  of  the 
department,  to  transport  people,  commodities,  or  freight  by  high¬ 
ways,  rail,  air,  water,  or  other  conveyance,  exclusive  of  wires  and 
pipelines. 

(b)  Subject  to  general  appropriations  for  such  purposes,  the  depart¬ 
ment  may,  alone  or  in  cooperation  with  counties,  municipalities,  au¬ 
thorities,  state  agencies,  or  private  or  public  transit  companies,  plan, 
develop,  supervise,  support,  own,  lease,  maintain,  and  operate  mass 
transportation  facilities  or  systems. 

(c) (1)  The  department  may,  when  funds  are  available  from  the 
United  States  government  for  such  purposes,  provide  assistance  to 
the  operators  of  mass  transportation  systems  or  to  the  owners  of 
facilities  used  in  connection  therewith  for  the  payment  of  operating 
expenses  to  improve  or  to  continue  such  mass  transportation  service 
by  operation,  lease,  contract,  or  otherwise. 

(2)  The  department  may,  when  funds  are  available  from  the 
United  States  government  for  such  purposes,  participate  in  the 
acquisition,  construction,  and  improvement  of  facilities  and  equip¬ 
ment,  including  capital  projects,  for  use,  by  operation  or  lease  or 
otherwise,  in  mass  transportation  service. 

(3)  The  department’s  participation  with  state  funds  in  those  pro¬ 
grams  specified  in  paragraphs  (1)  and  (2)  of  this  subsection  may  be  in 
either  cash,  products,  or  in-kind  services.  The  department’s  partici¬ 
pation  with  state  funds  shall  be  limited  to  the  minimum  nonfederal 
share  of  the  program.  The  remainder  shall  be  provided  from  sources 
other  than  department  funds  or  from  revenues  from  the  operation  of 
public  mass  transportation  systems. 

(d)  The  department  shall  not  enter  into  any  contract  with  any 
private  entity  for  the  purposes  set  out  in  subsections  (b)  and  (c)  of  this 
Code  section  without  the  prior  concurrence  of  the  State  Transportation 
Board. 

(e)  Funds  appropriated  to  the  department  pursuant  to  Article  III, 
Section  IX,  Paragraph  VI(b)  of  the  Constitution  of  Georgia  may  not  be 
utilized  for  any  of  the  purposes  set  out  in  this  Code  section. 

(f)  In  order  to  effectuate  and  enforce  this  Code  section,  the  depart¬ 
ment  is  authorized  to  promulgate  necessary  rules  and  regulations  and 
to  prescribe  conditions  and  procedures  in  order  to  assure  compliance  in 
carrying  out  the  purposes  of  this  Code  section. 
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(g)  The  department  shall  not  be  authorized,  without  the  concurrence 
of  the  Metropolitan  Atlanta  Rapid  Transit  Authority,  to  receive  federal 
financial  assistance  to  provide  mass  transportation  services  or  facilities 
that  will  duplicate  those  mass  transportation  services  or  facilities 
provided  or  to  be  provided  by  the  Metropolitan  Atlanta  Rapid  Transit 
Authority,  within  the  City  of  Atlanta  and  Fulton  and  DeKalb  counties, 
as  a  part  of  its  rapid  transit  system,  including  the  use  of  buses  as  well 
as  a  rail  system,  as  that  system  is  described  in  an  engineering  report, 
dated  September  1971,  prepared  for  the  Metropolitan  Atlanta  Rapid 
Transit  Authority  by  Parsons-Brinckerhoff-Tudor-Bechtel,  general  en¬ 
gineering  consultants,  and  adopted  as  part  of  the  Rapid  Transit 
Contract  and  Assistance  Agreement,  dated  September  1,  1971,  between 
the  Metropolitan  Atlanta  Rapid  Transit  Authority,  the  City  of  Atlanta, 
Fulton  County,  Georgia,  and  DeKalb  County,  Georgia.  (Code  1933, 
§  95A-1302,  enacted  by  Ga.  L.  1977,  p.  817,  §  2;  Ga.  L.  1983,  p.  3,  §  56; 
Ga.  L.  1999,  p.  112,  §  3;  Ga.  L.  2003,  p.  905,  §  4;  Ga.  L.  2012,  p.  1343, 
§  9/HB  817.) 


The  2012  amendment,  effective  July 
1,  2012,  substituted  “limited  to  the  mini¬ 
mum  nonfederal  share  of  the  program”  for 
“limited  to  a  maximum  of  15  percent  of  the 
cost  of  the  program”  near  the  end  of  the 
second  sentence  of  paragraph  (c)(3). 

Cross  references.  —  Powers  and  du¬ 
ties  of  department  relating  to  Metropoli¬ 
tan  Atlanta  Rapid  Transit  Authority, 
§  32-2-2(a)(14). 


Law  reviews.  —  For  article,  “Stan¬ 
dards  for  Smart  Growth:  Searching  for 
Limits  on  Agency  Discretion  and  the  Geor¬ 
gia  Regional  Transportation  Authority,” 
see  36  Ga.  L.  Rev.  247  (2001). 

For  note  on  1999  amendment  to  this 
Code  section,  see  16  Ga.  St.  U.L.  Rev.  233 
(1999).  For  note  on  the  2003  amendment 
to  this  Code  section,  see  20  Ga.  St.  U.L. 
Rev.  170  (2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


State  funds  may  be  used  to  match 
federal  funds  for  transportation  ser¬ 
vices.  —  State  funds,  provided  under  Ga. 
Const.  1976,  Art.  IV,  Sec.  VIII,  Para.  Ill 
(see  Ga.  Const.  1983,  Art.  Ill,  Sec.  VI, 
Para.  II)  may  be  used  to  match  federal 
funds  to  provide  operating  subsidies  for 
intercity  bus  service  and  Amtrak  passen¬ 


ger  rail  service.  1980  Op.  Att’y  Gen.  No. 
80-143. 

Administration  of  railroad  safety 
program.  —  Georgia  Department  of 
Transportation  lacks  statutory  authority 
necessary  to  engage  in  the  administration 
of  railroad  safety  program.  1978  Op.  Att’y 
Gen.  No.  78-64. 


32-9-3.  Financial  assistance  for  transportation  services  for  el¬ 
derly  and  handicapped  persons. 

Reserved.  Repealed  by  Ga.  L.  1990,  p.  915,  §  1,  effective  July  1,  1990. 


Editor’s  notes.  —  This  Code  section 
was  based  on  Ga.  L.  1990,  p.  915,  §  1.  For 
present  similar  provisions  relating  to  fi¬ 
nancial  assistance  for  transportation  ser¬ 
vices  for  elderly  and  disabled  persons,  see 
Code  Section  49-2-13.1. 


Ga.  L.  1995,  p.  1302,  §  14(24),  pur¬ 
ported  to  amend  this  Code  section  by 
substituting  “disabled”  for  “handicapped”; 
however,  this  Code  section  was  repealed 
in  1990. 
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32-9-4.  Designation  of  travel  lanes;  use  of  such  lanes. 

(a)  The  department  is  authorized  to  designate  travel  lanes  in  each 
direction  of  travel  on  any  road  in  the  state  highway  system  for  the 
exclusive  or  preferential  use  of: 

(1)  Buses; 


(2)  Motorcycles; 

(3)  Passenger  vehicles  occupied  by  two  persons  or  more; 

(4)  Vehicles  bearing  alternative  fueled  vehicle  license  plates  issued 

under  paragraph  (7)  of  subsection  (1)  of  Code  Section  40-2-86.1,  or 

(5)  Other  vehicles  as  designated  by  the  department. 

Where  such  designation  has  been  made,  the  road  shall  be  appropriately 
marked  with  such  signs  or  other  roadway  markers  and  markings  to 
inform  the  traveling  public  of  the  lane  restrictions  imposed. 

(a.l)  Upon  approval  through  either  legislative  action  in  the  United 
States  Congress  or  regulatory  action  by  the  United  States  Department 
of  Transportation  to  permit  hybrid  vehicles  with  fewer  than  two 
occupants  to  operate  in  a  high  occupancy  vehicle  lane,  the  department 
shall  authorize  hybrid  vehicles,  as  defined  in  Code  Section  40-2-76,  to 
use  the  travel  lanes  designated  for  such  vehicles  as  provided  in 
paragraph  (4)  of  subsection  (a)  of  this  Code  section. 

(b)  No  driver  of  any  vehicle  not  authorized  to  be  operated  in  a  lane 
designated  and  signed  for  exclusive  use  shall  operate  such  vehicle  in 
such  lane  except  to  execute  turning  movements  or  in  an  emergency 
situation.  Any  person  who  violates  this  subsection  shall  be  guilty  of  a 
misdemeanor,  punishable  as  provided  for  in  Code  Section  40-6-54. 

(c)  No  traffic  lane  shall  be  designated  and  signed  for  exclusive  use 
pursuant  to  subsection  (a)  of  this  Code  section  without  the  approval  of 
the  State  Transportation  Board. 

(d)  The  department  is  authorized  to  promulgate  necessary  rules  and 
regulations  in  order  to  carry  out  the  purposes  of  this  Code  section. 
(Code  1933,  §  95A-1304,  enacted  by  Ga.  L.  1977,  p.  817,  §  2;  Ga.  L. 
1993,  p.  363,  §  1;  Ga.  L.  1997,  p.  1589,  §  1;  Ga.  L.  2003,  p.  450,  §  2;  Ga. 
L.  2010,  p.  9,  §  1-61/HB  1055.) 


The  2010  amendment,  effective  May 
12,  2010,  substituted  “paragraph  (7)  of 
subsection  (1)  of  Code  Section  40-2-86.1” 
for  “Code  Section  40-2-76”  at  the  end  of 
paragraph  (a)(4). 


Cross  references.  —  Further  provi¬ 
sions  regarding  designation  of  travel 
lanes  and  operation  of  vehicles  within 
lanes,  §§  40-6-24,  40-6-48. 
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RESEARCH  REFERENCES 

ALR.  —  Validity  of  restrictions  as  to  relating  to  use  of  highway  by  private  mo- 
points  at  which  jitney  bus  passengers  may  tor  carriers  and  contract  motor  carriers 
be  taken  on  and  discharged,  6  ALR  110.  for  hire,  175  ALR  1333. 

Validity  and  applicability  of  statutes 

32-9-4.1.  FlexAuto  lanes. 

(a)  As  used  in  this  Code  section,  the  term  “FlexAuto  lane”  means  an 
area  designated  as  a  special  lane  of  travel  created  by  converting 
emergency  lane  and  hard  shoulder  areas  on  the  left  or  right  side  of  an 
interstate  highway  or  other  road  into  a  rush  hour  traffic  lane  for  use  by 
automobiles  during  certain  hours. 

(b)  The  department,  with  the  approval  of  the  board,  is  authorized  to 
designate  FlexAuto  lanes  on  the  state  highway  system  for  the  purpose 
of  improving  traffic  flow  in  and  around  areas  with  a  history  of  traffic 
congestion. 

(c)  Any  FlexAuto  lane  shall  be  appropriately  striped  and  marked  and 
shall  have  signage  appropriate  to  indicate  its  nature,  as  determined  by 
the  department.  The  department  may  incorporate  emergency  havens, 
emergency  ramps,  or  emergency  parking  pads  into  the  design  and 
creation  of  FlexAuto  lanes,  as  determined  appropriate  by  the  depart¬ 
ment. 

(d)  The  hours  of  usage  of  a  FlexAuto  lane  shall  be  determined  by  the 
department,  not  to  exceed  eight  hours  per  day. 

(e)  It  shall  be  unlawful  for  any  person  operating  any  motor  vehicle  to 
use  a  FlexAuto  lane  for  purposes  of  travel  other  than  emergency  use 
outside  the  permitted  hours  of  travel  use,  as  determined  and  posted  by 
the  department.  It  shall  be  unlawful  for  any  person  operating  any 
motor  vehicle  other  than  an  automobile,  motorcycle,  or  light  truck  to 
use  a  FlexAuto  lane  for  purposes  of  travel  other  than  emergency  use  at 
any  time. 

(f )  Prior  to  implementing  this  Code  section,  the  department  shall,  if 
necessary,  seek  to  secure  and  implement  any  federal  approvals,  waiv¬ 
ers,  or  other  actions  necessary  or  appropriate  in  order  to  implement  this 
Code  section  without  any  loss  or  impairment  of  federal  funding. 

(g)  FlexAuto  lanes  shall  not  be  implemented  at  more  than  80 
separate  locations  in  the  state  until  such  time  as  the  department  has 
completed  a  one-year  test  use  of  such  lanes.  (Code  1981,  §  32-9-4.1, 
enacted  by  Ga.  L.  2005,  p.  684,  §  2/HB  273.) 
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Editor’s  notes.  —  Ga.  L.  2005,  p.  684, 
§  1/HB  273,  not  codified  by  the  General 
Assembly,  provides  that:  “The  General  As¬ 
sembly  finds  and  determines  and  recom¬ 
mends  as  follows: 

“(1)  The  Georgia  Department  of  Trans¬ 
portation  has  a  job  of  overwhelming  pro¬ 
portions  and  addresses  the 
ever-increasing  transportation  needs  of 
the  state  through  the  hard  work  and  ded¬ 
ication  of  outstanding  leaders  and  staff; 

“(2)  There  is  a  need  in  this  state  to 
reduce  emissions  and  improve  air  quality 
by  increasing  traffic  flow  and  reducing 
traffic  congestion  and  decreasing  drive 
times; 

“(3)  The  Department  of  Transportation 
is  urged  to  use  creative  and  innovative 
methods  to  deal  with  gridlock  and  traffic 
congestion  in  Georgia  and  especially  in 
the  metropolitan  areas; 

“(4)  Upon  passage  of  this  enabling  leg¬ 
islation,  the  department  is  urged  to  imple- 

32-9-5.  Ride-sharing  programs. 


ment  FlexAuto  lanes  where  applicable 
and  to  commence  the  implementation  of 
such  lanes  in  as  timely  a  manner  as  is 
practicable; 

“(5)  The  Department  of  Transportation 
is  requested  specifically  to  identify  20  ma¬ 
jor  areas  with  a  history  of  traffic  conges¬ 
tion  in  and  around  our  state  that  will 
derive  the  most  benefit  from  the  use  of 
FlexAuto  lanes  and,  after  identifying 
these  areas,  to  create  and  rapidly  imple¬ 
ment  a  plan  for  use  of  such  lanes  in  such 
areas; 

“(6)  Studies  and  construction  models 
used  successfully  in  other  areas  within 
this  country  and  others  should  be  used  as 
models  where  traffic  flow  was  improved 
and  emissions  reduced  by  using  creative 
and  innovative  methods  to  deal  with  grid¬ 
lock  and  traffic  congestion;  and 

“(7)  The  model  used  in  Virginia  is  being 
studied  by  Israel,  France,  Japan,  Ger¬ 
many,  and  England.” 


Subject  to  general  appropriations  for  such  purposes,  the  department, 
pursuant  to  its  rules  and  regulations,  is  authorized,  alone  or  in 
cooperation  with  counties,  municipalities,  authorities,  state  agencies, 
or  private  or  public  entities,  to  participate  in  the  establishment  and 
operation  of  ride-sharing  programs.  A  ride-sharing  program  is  an 
undertaking  designed  to  encourage  safe  and  adequate  transportation 
by  increasing  the  number  of  person-trips  per  vehicle,  regardless  of  the 
type  of  vehicle.  (Code  1933,  §  95A-1307,  enacted  by  Ga.  L.  1978,  p. 
1473,  §  1;  Ga.  L.  1993,  p.  373,  §  1.) 

32-9-6.  Financial  assistance  for  rail  service. 


(a)  The  department  is  designated  as  the  state  agency  to  offer 
financial  assistance,  in  the  form  of  a  rail  service  continuation  payment, 
to  enable  rail  service,  for  which  the  Interstate  Commerce  Commission 
has  determined  a  certificate  of  abandonment  should  be  issued,  to  be 
continued. 

(b)  The  department  is  authorized  to  receive  and  administer  federal 
financial  assistance  and  to  distribute,  by  contract  or  otherwise,  such 
federal  financial  assistance,  alone  or  together  with  state,  local,  or 
private  funds  available  for  such  purposes,  for  the  implementation  of 
railroad  assistance  programs  that  are  designed  to  provide  for: 

(1)  The  cost  of  rail  service  continuation  payments; 
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(2)  The  cost  of  purchasing  a  line  of  railroad  or  other  rail  properties 
to  maintain  existing  rail  services  or  to  provide  for  future  rail  services; 

(3)  The  cost  of  rehabilitating  and  improving  rail  properties  on  a 
line  of  railroad  to  the  extent  necessary  to  permit  adequate  and 
efficient  rail  service  on  such  line;  or 

(4)  The  cost  of  reducing  the  cost  of  the  lost  rail  service  in  a  manner 
less  expensive  than  continuing  rail  service. 

Subject  to  general  fund  appropriations  for  these  purposes,  the  depart¬ 
ment  is  authorized  to  expend  state  funds  to  the  extent  necessary  to  pay 
the  state’s  share  of  such  payments. 

(c)  The  department  shall  provide  to  the  Georgia  Public  Service 
Commission  the  pertinent  information  it  may  possess  regarding  a 
proposed  abandonment  of  a  railroad  line  and  shall  assist  the  Public 
Service  Commission,  as  required,  in  developing  the  state’s  position  on 
the  abandonment.  The  Public  Service  Commission  shall  provide  to  the 
department  the  pertinent  information  it  may  possess  concerning  any 
railroad  line  for  which  abandonment  has  been  requested  in  order  to 
assist  the  department  in  preparing  an  economic  and  operational 
analysis  of  the  line. 

(d)  Should  the  department  decide  to  implement  a  railroad  assistance 
program  in  accordance  with  paragraph  (4)  of  subsection  (b)  of  this  Code 
section,  the  Public  Service  Commission  will  use  its  best  efforts,  within 
the  scope  of  its  powers  and  responsibilities,  to  assist  the  department  in 
implementing  such  a  program. 

(e)  The  department  is  authorized  to  promulgate  reasonable  rules  and 
regulations  for  the  implementation  and  administration  of  this  Code 
section. 

(f )  The  department  shall  not  implement  or  propose  to  implement  any 
railroad  assistance  program  without  the  prior  concurrence  of  the  State 
Transportation  Board. 

(g)  Funds  appropriated  to  the  department  pursuant  to  Article  III, 
Section  IX,  Paragraph  VI(b)  of  the  Constitution  of  Georgia  may  not  be 
utilized  for  any  of  the  purposes  set  out  in  this  Code  section.  (Code  1933, 
§  95A-1305,  enacted  by  Ga.  L.  1977,  p.  870,  §  1;  Ga.  L.  1982,  p.  3,  §  32; 
Ga.  L.  1983,  p.  3,  §  56.) 

Cross  references.  —  Railroads  and 
rail  service  generally,  T.  46,  C.  8  and  T.  46, 

C.  9. 
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32-9-7.  Financial  assistance  for  airport  development. 

(a)  So  that  the  State  of  Georgia  may  effectively  and  responsibly 
implement  its  state  airport  system  plan,  after  September  30,  1977,  all 
applications  to  an  agency  of  the  United  States  for  funds  to  improve  or 
develop  an  airport  not  regularly  served  by  an  air  carrier  operating 
under  a  certificate  of  public  convenience  and  necessity  issued  by  the 
Civil  Aeronautics  Board  or  any  successor  agency  of  the  United  States 
government  or  owned  and  operated  by  the  United  States  government 
shall  be  submitted  to  the  department  for  review  and  comment  prior  to 
being  submitted  to  the  federal  agency.  No  such  application  shall  be 
submitted  to  the  federal  agency  without  first  having  been  reviewed  and 
commented  on  by  the  department.  The  department  shall  act  on  each 
application  within  90  days  after  the  receipt  of  the  application.  Applica¬ 
tions  submitted  to  the  Federal  Aviation  Agency  prior  to  September  30, 
1977,  shall  not  be  subject  to  the  provisions  of  this  Code  section. 

(b)  The  department  is  authorized,  when  requested  by  the  owner  or 
operator  of  any  airport  for  which  federal  funds  are  or  will  be  sought  for 
the  improvement  or  development  of  the  airport,  to  provide  such 
assistance  to  the  owner  or  operator  of  the  airport  as  may  be  necessary 
to  prepare  the  application  for  such  funds  and  to  complete  the  project  for 
which  such  funds  are  requested. 

(c)  In  order  to  effectuate  and  enforce  this  Code  section,  the  depart¬ 
ment  is  authorized  to  promulgate  necessary  rules  and  regulations  and 
to  prescribe  conditions  and  procedures  in  order  to  assure  compliance  in 
carrying  out  the  purposes  of  this  Code  section. 

(d)  Funds  appropriated  to  the  department  pursuant  to  Article  III, 
Section  IX,  Paragraph  VI(b)  of  the  Constitution  of  Georgia  may  not  be 
utilized  for  any  of  the  purposes  set  out  in  this  Code  section.  (Code  1933, 
§  95A-1306,  enacted  by  Ga.  L.  1977,  p.  868,  §  1;  Ga.  L.  1983,  p.  3,  §  56.) 

Cross  references.  —  Powers  of  local 
governments  as  to  air  facilities,  T.  6,  C.  3. 

RESEARCH  REFERENCES 

ALR.  —  Power  to  establish  or  maintain  Airport  operations  or  flight  of  aircraft  as 

public  airport,  or  to  create  separate  public  nuisance,  79  ALR3d  253. 
airport  authority,  161  ALR  733. 

32-9-8.  Licensing  airports. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Aircraft”  means  any  machine,  whether  heavier  or  lighter  than 

air,  used  or  designed  for  navigation  of  or  flight  in  the  air. 
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(2)  “Airport”  means  any  area  of  land,  water,  or  mechanical  struc¬ 
ture  which  is  used  for  the  landing  and  takeoff  of  aircraft  and  is  open 
to  the  general  public  for  such  use  without  prior  permission  or 
restrictions  and  includes  any  appurtenant  structures  and  areas 
which  are  used  or  intended  to  be  used  for  airport  buildings,  other 
airport  facilities,  rights  of  way,  or  easements,  provided  that  the  term 
“airport”  shall  not  include  the  following  facilities  used  as  airports: 

(A)  Facilities  owned  or  operated  by  the  United  States  govern¬ 
ment  or  an  agency  thereof; 

(B)  Privately  owned  facilities  not  open  to  the  general  public 
when  such  airports  do  not  interfere  with  the  safe  and  efficient  use 
of  air  space  of  an  airport  for  which  a  license  or  an  airport  operating 
certificate  issued  under  Part  139  of  the  regulations  of  the  Federal 
Aviation  Administration  or  any  successor  regulation  has  been 
granted; 

(C)  Facilities  being  operated  pursuant  to  a  current  airport 
operating  certificate  issued  by  the  Federal  Aviation  Administration 
or  any  successor  agency  of  the  United  States  government;  and 

(D)  Any  facility  served  by  a  scheduled  air  carrier  operating 
under  a  certificate  of  public  convenience  and  necessity  issued  by 
the  Civil  Aeronautics  Board  or  any  successor  agency  of  the  United 
States  government. 

(3)  “Person”  means  an  individual,  firm,  corporation,  partnership, 
company,  association,  joint-stock  association,  municipality,  county,  or 
state  agency,  authority,  or  political  subdivision  and  includes  any 
trustee,  receiver,  assignee,  or  other  similar  representative  thereof. 

(b)  It  is  declared  that  the  operation  of  airports  used  by  the  public  for 
general  aviation  purposes  but  which  are  operated  without  regulation  as 
to  minimum  and  uniform  safety  requirements  endangers  the  lives  and 
property  of  persons  operating  aircraft  at  these  facilities,  the  passengers 
of  aircraft  operated  by  such  persons,  and  the  occupants  of  lands  in  the 
vicinity  of  such  facilities.  For  the  purpose  of  establishing  and  improving 
a  system  of  safer  airports  and  to  foster  safer  operating  conditions  at 
these  airports,  the  department  is  authorized  and  directed  to  provide  for 
the  licensing  of  airports.  The  department  may  charge  a  license  fee  of 
$100.00  per  runway,  up  to  a  maximum  of  $400.00,  for  each  original 
license  and  each  renewal  thereof.  All  licenses  shall  be  renewed  bienni¬ 
ally.  In  promulgating  the  rules  and  regulations  establishing  minimum 
standards,  the  department  shall  consult  with  the  Georgia  Aviation 
Trades  Association. 

(c)  The  department  shall  issue  a  permit  or  renewal  thereof  to  any 
owner  of  an  airport  who  applies  for  a  permit  or  renewal  thereof,  if,  upon 
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investigation,  the  department  determines  that  the  airport  meets  min¬ 
imum  standards,  prescribed  by  the  department  in  its  rules  and  regu¬ 
lations,  in  the  areas  of  geometric  layout,  navigational  aids,  lighting, 
approach  surfaces,  landing  surfaces,  runway  markings,  and  separation 
between  airport  sites,  provided  that  no  permit  shall  be  denied  the 
owner  or  operator  of  an  airport  in  existence  on  July  1,  1978,  because  of 
the  failure  to  meet  minimum  standards  prescribed  with  regard  to 
geometric  layout  and  separation  between  airport  sites. 

(d)  Within  nine  months  after  July  1,  1978,  the  department  shall 
promulgate  and  publish  reasonable  rules  and  regulations  establishing 
the  minimum  standards  provided  for  in  subsection  (c)  of  this  Code 
section,  the  procedure  for  obtaining,  renewing,  and  revoking  a  license, 
and  such  other  procedures  and  conditions  as  are  reasonable  and 
necessary  to  carry  out  this  Code  section. 

(e)  Within  six  months  after  the  effective  date  of  the  rules  and 
regulations  adopted  by  the  department,  the  owner  of  each  airport  in 
this  state  shall  apply,  on  forms  prescribed  by  the  department,  for  a 
license  to  operate  the  airport.  Within  60  days  after  the  receipt  of  a 
properly  filled  out  application  for  a  license,  with  appropriate  fee,  the 
department  shall  act  upon  the  application. 

(f)  All  applications  for  renewal  of  a  license  shall  be  made  to  the 
department  no  later  than  60  days  prior  to  the  expiration  of  the  existing 
license. 

(g)  Applications  for  a  license  or  renewal  thereof  may  be  denied,  or  a 
license  may  be  revoked,  by  the  department,  after  notice  and  opportu¬ 
nity  for  hearing  to  the  licensee,  when  the  department  shall  reasonably 
determine: 

(1)  That  the  licensee  has  failed  to  comply  with  the  conditions  of  the 
license  or  renewal  thereof; 

(2)  That  the  licensee  has  failed  to  comply  with  the  minimum 
standards  prescribed  by  the  department  pursuant  to  this  Code 
section;  or 

(3)  That  because  of  changed  physical  or  legal  conditions  or  circum¬ 
stances  the  airport  has  become  either  unsafe  or  unusable  for  the 
purposes  for  which  the  license  or  renewal  was  issued. 

(h)  The  decision  of  the  department  to  deny  or  revoke  any  license  or 
renewal  thereof  shall  be  subject  to  review  in  the  manner  prescribed  for 
the  review  of  contested  cases  as  prescribed  by  Chapter  13  of  Title  50, 
the  “Georgia  Administrative  Procedure  Act.” 

(i)  After  September  30,  1979,  it  shall  be  unlawful  for  any  person  to 
own  or  operate  an  airport  without  a  valid  license  as  required  by  this 
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Code  section.  Any  person  owning  or  operating  an  airport  without  a  valid 
license  as  prescribed  by  this  Code  section  shall  be  subject  to  a  civil 
penalty  in  an  amount  not  to  exceed  $100.00,  to  be  imposed  by  the 
commissioner.  (Code  1933,  §  95A-1307,  enacted  by  Ga.  L.  1978,  p.  1932, 
§  1;  Ga.  L.  2010,  p.  9,  §  1-62/HB  1055.) 


The  2010  amendment,  effective  May 
12,  2010,  substituted  “$100.00  per  run¬ 
way,  up  to  a  maximum  of  $400.00,”  for 
“$10.00”  in  the  third  sentence  of  subsec¬ 
tion  (b). 

Cross  references.  —  Powers  of  local 
governments  as  to  air  facilities,  T.  6,  C.  3. 


Administrative  rules  and  regula¬ 
tions.  —  Rules  and  regulations  for  licens¬ 
ing  of  certain  open-to-the-public  airports, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  State 
Department  of  Transportation,  Chapter 
672-9. 


32-9-9.  Creation  of  transit  authority  by  special  legislation;  au¬ 
thority’s  attributes  and  powers. 

(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the  “Transit 
Authority  Act.” 

(b)  It  is  declared  to  be  the  policy  of  the  state  to  foster  and  to  assure 
the  development  of  mass  rapid  transit  systems  within  the  metropolitan 
areas  of  this  state. 

(c)  As  used  in  this  Code  section,  the  term  “metropolitan  area”  means 
(1)  the  area  of  any  city  within  the  state  whose  population,  as  deter¬ 
mined  by  the  federal  census  of  1950  or  any  later  federal  census,  shall 
have  exceeded  43,617  persons  (such  a  city  being  hereinafter  referred  to 
as  a  central  city),  together  with  (2)  the  area  suburban  to  such  a  central 
city  as  each  such  suburban  area  shall  be  more  specifically  delimited  by 
special  Act  of  the  General  Assembly. 

(d)  The  General  Assembly  may,  by  special  Act,  create  a  transit 
authority  charged  with  the  duty  of  acquiring,  constructing,  owning, 
operating,  and  maintaining  a  mass  rapid  transit  system  within  a 
metropolitan  area  as  defined  in  this  Code  section.  The  General  Assem¬ 
bly,  in  the  special  Act  creating  such  an  authority,  shall  delimit  the 
territory  to  be  served  by  such  authority;  and  the  General  Assembly  may, 
in  such  special  Act,  provide  that  the  property  of  and  the  securities 
issued  by  such  authority  shall  be  exempt  from  taxation  and  that  such 
authority  may,  in  addition  to  the  rights,  powers,  privileges,  exemptions, 
and  immunities  which  are  customarily  possessed  by  public  corpora¬ 
tions,  have  such  other  and  further  rights,  powers,  privileges,  exemp¬ 
tions,  and  immunities  as  the  General  Assembly  shall  deem  appropriate 
to  the  accomplishment  of  its  purposes,  provided  that  such  authority 
shall  not  be  empowered  to  obligate  the  State  of  Georgia  or  any  county, 
municipality,  political  subdivision,  or  public  body  of  the  state  to  pay  any 
of  its  debts;  provided,  further,  that  the  central  city  served  by  such  mass 
rapid  transit  system  and  any  county  or  counties  whose  territory  or  any 
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part  thereof  lies  within  the  territorial  limits  of  such  authority,  as  the 
same  may  be  delimited  in  the  special  Act  creating  such  authority,  shall 
have  the  right  to  appoint  the  members  of  such  authority,  or  a  majority 
thereof,  subject  to  such  qualifications  for  membership  and  such  appor¬ 
tionment  of  the  right  of  appointment  as  the  special  Act  creating  such 
authority  may  provide.  (Ga.  L.  1960,  p.  1025;  Ga.  L.  1982,  p.  3,  §  32;  Ga. 
L.  1996,  p.  6,  §  32.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Savannah  Transit  Authority  is  not  a 
political  subdivision.  1983  Op.  Att’y 
Gen.  No.  U83-1. 

RESEARCH  REFERENCES 

ALR.  —  Powers  of  federal  and  state  to  taxicab  or  bus  service  as  against  objec- 
governments  respectively  as  regards  rail-  tion  based  upon  monopolistic  tendency  or 
road  stations,  37  ALR  1372.  effect,  159  ALR  821. 

Validity  of  statute  or  ordinance  relating 

32-9-10.  Implementation  of  federal  Intermodal  Surface  Trans¬ 
portation  Efficiency  Act  of  1991. 

(a)  The  purpose  of  this  Code  section  is  to  implement  Section  3029  of 
Public  Law  102-240,  the  federal  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  referred  to  in  this  Code  section  as  the  act. 

(b)  For  purposes  of  this  Code  section,  the  term  “system”  means  a 
public  transportation  system  having  vehicles  operated  on  a  fixed 
guideway  on  steel  rails,  the  steel  of  the  wheels  of  such  vehicles  coming 
directly  into  contact  with  such  rails,  but  excluding  such  systems  that 
are  subject  to  regulation  by  the  Federal  Railroad  Administration.  In 
addition,  a  “system”  shall  include  all  other  public  transportation 
systems  that,  under  regulations  issued  pursuant  to  subsection  (e)  of  the 
act,  are  subject  to  the  act. 

(c)  The  department  is  designated  as  the  agency  of  this  state  respon¬ 
sible  for  implementation  of  the  act. 

(d)  Each  system  operating  in  this  state  shall  adopt  and  carry  out  a 
safety  program  plan  that  provides  for  the  following: 

(1)  The  plan  shall  establish  safety  requirements  with  respect  to 
the  design,  manufacture,  and  construction  of  the  equipment,  struc¬ 
tures,  and  fixtures  of  the  system;  the  maintenance  of  equipment, 
structures,  and  fixtures;  operating  methods  and  procedures  and  the 
training  of  personnel;  compliance  with  federal,  state,  and  local  laws 
and  regulations  applicable  to  the  safety  of  persons  and  property; 
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protection  from  fire  and  other  casualties;  and  the  security  of  passen¬ 
gers  and  employees  and  of  property; 

(2)  The  plan  shall  provide  for  measures  reasonably  adequate  to 
implement  the  requirements  established  pursuant  to  paragraph  (1) 
of  this  subsection;  and 

(3)  The  plan  shall  establish  lines  of  authority,  levels  of  responsi¬ 
bility  and  accountability,  and  methods  of  documentation  adequate  to 
ensure  that  it  is  implemented. 

(e)  The  department  shall  have  the  following  powers  and  duties: 

(1)  It  shall  review  the  safety  program  plan  of  each  system  and  all 
revisions  and  amendments  thereof  and  if  it  finds  that  the  plan 
conforms  to  subsection  (d)  of  this  Code  section  shall  approve  it; 

(2)  It  shall  monitor  the  implementation  of  each  system’s  plan; 

(3)  It  shall  have  the  power  to  require  any  system  to  revise  or 
amend  its  safety  program  plan  as  may  be  necessary  in  order  to 
comply  with  any  regulations  issued  pursuant  to  subsection  (e)  of  the 
act  and  any  amendments  or  revisions  thereof;  and 

(4)  It  shall  investigate  hazardous  conditions  and  accidents  on  each 
system  and,  as  appropriate,  require  that  hazardous  conditions  be 
corrected  or  eliminated. 

(f)  If  any  system  fails  to  comply  with  an  order  of  the  department  to 
correct  or  to  eliminate  a  hazardous  condition,  the  department  may 
apply  for  an  order  requiring  such  system  to  show  cause  why  it  should 
not  do  so.  Such  application  shall  be  made  to  the  superior  court  of  the 
most  populous  county  in  which  such  system  operates,  as  such  popula¬ 
tion  is  determined  according  to  the  United  States  decennial  census  of 
1990  or  any  future  such  census.  If  at  the  hearing  upon  such  an  order  to 
show  cause  the  court  finds  that  the  condition  that  is  the  subject  of  the 
order  in  fact  creates  an  unreasonable  risk  to  the  safety  of  persons, 
property,  or  both,  the  court  may  order  the  system  to  comply  with  the 
department’s  order  or  to  take  such  other  corrective  action  as  the  court 
finds  appropriate.  (Code  1981,  §  32-9-10,  enacted  by  Ga.  L.  1993,  p. 
1362,  §  1.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1996,  a  comma 
was  deleted  following  “Code  section”  near 
the  end  of  paragraph  (e)(1). 


U.S.  Code.  —  The  federal  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991,  referred  to  in  this  Code  section,  is 
codified  at  49  U.S.C.  §  5501. 


32-9-11.  Transit  services  with  local  governments. 

(a)  As  used  in  this  Code  section,  the  term: 
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(1)  “Local  government”  means  any  county,  municipality,  or  political 
subdivision  of  this  state,  or  any  combination  thereof. 

(2)  “Transit  agency”  means  any  public  agency,  public  corporation, 
or  public  authority  existing  under  the  laws  of  this  state  that  is 
authorized  by  any  general,  special,  or  local  law  to  provide  any  type  of 
transit  services  within  any  area  of  this  state  but  shall  not  include  the 
Department  of  Transportation,  the  Georgia  Regional  Transportation 
Authority,  or  the  Georgia  Rail  Passenger  Authority. 

(3)  “Transit  facilities”  means  everything  necessary  and  appropri¬ 
ate  for  the  conveyance  and  convenience  of  passengers  who  utilize 
transit  services. 

(4)  “Transit  services”  means  all  modes  of  transportation  serving 
the  general  public  which  are  appropriate  to  transport  people  and 
their  personal  effects  by  highway  or  other  ground  conveyance  but 
does  not  include  rail  conveyance. 

(b)  Any  transit  agency  may,  by  contract  with  any  local  government 
for  any  period  not  exceeding  50  years,  provide  transit  services  or  transit 
facilities  for,  to,  or  within  that  local  government  or  between  that  local 
government  and  any  area  in  which  such  transit  agency  provides  transit 
services  or  transit  facilities,  except  that  if  such  services  or  facilities  are 
to  be  funded  wholly  or  partially  by  fees,  assessments,  or  taxes  levied 
and  collected  within  a  special  district  created  pursuant  to  Article  IX, 
Section  II,  Paragraph  VI  of  the  Constitution,  such  contract  may  only 
become  effective  if  it  is  approved  by  a  majority  of  the  qualified  voters 
voting  in  such  local  government  in  a  special  election  which  shall  be 
called  and  conducted  for  that  purpose  by  the  election  superintendent  of 
such  local  government.  Any  services  provided  by  a  transit  agency 
pursuant  to  a  contract  authorized  by  this  subsection  shall  be  condi¬ 
tioned  upon  such  services  being  included  in  a  plan  for  transit  services 
adopted  or  approved  by  the  governing  authority  of  the  county  and  by 
the  governing  authorities  of  any  municipalities  within  which  transit 
services  are  to  be  provided  as  provided  in  the  plan. 

(c)  The  purpose  of  this  Code  section  is  to  facilitate  the  exercise  of  the 
power  to  provide  public  transportation  services  conferred  by  Article  IX, 
Section  II,  Paragraph  III  of  the  Constitution.  This  Code  section  does  not 
repeal  any  other  law  conferring  the  power  to  provide  public  transpor¬ 
tation  services  or  prescribing  the  manner  in  which  such  power  is  to  be 
exercised.  This  Code  section  does  not  restrict  the  power  of  the  Depart¬ 
ment  of  Transportation,  the  Georgia  Regional  Transportation  Author¬ 
ity,  or  the  Georgia  Rail  Passenger  Authority  to  contract  with  any  local 
government  to  provide  transit  services  or  transit  facilities,  including 
but  not  limited  to  rail  transit  services  and  facilities,  pursuant  to  Article 
IX,  Section  III,  Paragraph  I  of  the  Constitution.  (Code  1981,  §  32-9-11, 
enacted  by  Ga.  L.  1998,  p.  888,  §  1;  Ga.  L.  1999,  p.  112,  §  4.) 
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Law  reviews.  —  For  article,  “Stan-  For  note  on  1999  amendment  to  this 
dards  for  Smart  Growth:  Searching  for  Code  section,  see  16  Ga.  St.  U.L.  Rev.  233 
Limits  on  Agency  Discretion  and  the  Geor-  (1999). 
gia  Regional  Transportation  Authority,” 
see  36  Ga.  L.  Rev.  247  (2001). 

32-9-12.  Pilot  program  for  funding  streetcar  projects. 

The  department  will  form  a  pilot  program  that  will  provide  a  state 
level  flow  through  point  for  any  available  federal  funding  or  other  forms 
of  financial  and  development  sources  and  assistance  for  local,  regional, 
and  public-private  streetcar  projects.  Any  funding  through  bonds  for 
such  pilot  and  grant  program  shall  be  administered  by  the  State  Road 
and  Tollway  Authority.  (Code  1981,  §  32-9-12,  enacted  by  Ga.  L.  2005, 
p.  60,  §  32/HB  95.) 


32-9-13.  Suspension  of  restrictions  on  use  of  annual  proceeds 
from  local  sales  and  use  taxes  by  public  transit  author¬ 
ities. 


Provisions  in  all  laws,  whether  general  or  local,  including  but  not 
limited  to  the  Metropolitan  Atlanta  Rapid  Transit  Authority  Act  of  1965 
approved  March  10,  1965  (Ga.  L.  1965,  p.  2243),  as  amended,  that  set 
forth  restrictions  on  the  use  by  public  transit  authorities  of  annual 
proceeds  from  local  sales  and  use  taxes  shall  be  suspended  for  the 
period  beginning  on  June  2,  2010,  and  continuing  for  three  years.  The 
greater  discretion  over  such  funds  shall  not  abrogate  the  obligation  of 
the  public  transit  authority  to  comply  with  federal  and  state  safety 
regulations  and  guidelines.  Newly  unrestricted  funds  shall  be  utilized, 
subject  to  total  funding,  to  maintain  the  level  of  service  for  the  transit 
system  as  it  existed  on  January  1,  2010.  Furthermore,  except  as  had 
been  previously  contracted  to  by  the  public  transit  authority  prior  to 
January  1,  2010,  no  funds  newly  unrestricted  during  this  suspended 
period  shall  be  used  by  a  public  transit  authority  to  benefit  any  person 
or  other  entity  for  any  of  the  following:  annual  cost-of-living  or  merit 
based  salary  raises  or  increases  in  hourly  wages;  increased  overtime 
due  to  such  wage  increases;  payment  of  bonuses;  or  to  increase  the  level 
of  benefits  of  any  kind.  (Code  1981,  §  32-9-13,  enacted  by  Ga.  L.  2010, 
p.  778,  §  3/HB  277.) 


Effective  date.  —  This  Code  section 
became  effective  June  2,  2010. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2010,  “begin¬ 
ning  on  June  2,  2010,”  was  substituted  for 
“beginning  on  the  effective  date  of  this 
Code  section”  near  the  end  of  the  first 
sentence. 


Editor’s  notes.  —  Ga.  L.  2010,  p.  778, 
§  1/HB  277,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Transpor¬ 
tation  Investment  Act  of  2010.’” 
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32-9-14.  Board  of  directors  of  Metropolitan  Atlanta  Rapid  Tran¬ 
sit  Authority. 

(a)  Any  provisions  to  the  contrary  in  the  Metropolitan  Atlanta  Rapid 
Transit  Authority  Act  of  1965,  approved  March  10,  1965  (Ga.  L.  1965,  p. 
2243),  as  amended,  notwithstanding,  the  terms  of  all  members  of  the 
board  of  directors  of  the  Metropolitan  Atlanta  Rapid  Transit  Authority 
shall  terminate  on  December  31,  2010,  and  the  board  shall  be  recon¬ 
stituted  according  to  the  provisions  of  this  Code  section. 

(b)  Effective  January  1,  2011,  the  board  of  directors  of  the  authority 
shall  be  composed  of  11  voting  members  and  one  nonvoting  member.  Of 
the  voting  members:  three  members  shall  be  residents  of  the  City  of 
Atlanta  to  be  nominated  by  the  mayor  and  elected  by  the  city  council; 
four  members  shall  be  residents  of  DeKalb  County  to  be  appointed  by 
the  DeKalb  County  Board  of  Commissioners  and  at  least  one  of  such 
appointees  shall  be  a  resident  of  that  portion  of  DeKalb  County  lying 
south  of  the  southernmost  corporate  boundaries  of  the  City  of  Decatur 
and  at  least  one  of  such  appointees  shall  be  a  resident  of  that  portion  of 
DeKalb  County  lying  north  of  the  southernmost  corporate  boundaries  of 
the  City  of  Decatur;  three  members  shall  be  residents  of  Fulton  County 
to  be  appointed  by  the  local  governing  body  thereof,  and  one  of  such 
appointees  shall  be  a  resident  of  that  portion  of  Fulton  County  lying 
south  of  the  corporate  limits  of  the  City  of  Atlanta  and  two  of  such 
appointees  shall  be  residents  of  that  portion  of  Fulton  County  lying 
north  of  the  corporate  limits  of  the  City  of  Atlanta.  The  commissioner  of 
transportation  shall  be  a  voting  member  of  the  board  and  the  executive 
director  of  the  Georgia  Regional  Transportation  Authority  shall  be  a 
nonvoting  member  of  the  board.  The  governing  body  that  appoints  a 
member  shall  appoint  successors  thereto  for  terms  of  office  of  four  years 
in  the  same  manner  that  such  governing  body  makes  its  other  appoint¬ 
ments  to  the  board. 

(c)  All  appointments  shall  be  for  terms  of  four  years  except  that  a 
vacancy  caused  otherwise  than  by  expiration  of  term  shall  be  filled  for 
the  unexpired  portion  thereof  by  the  local  governing  body  that  made  the 
original  appointment  to  the  vacant  position,  or  its  successor  in  office.  A 
member  of  the  board  may  be  appointed  to  succeed  himself  or  herself  for 
one  four-year  term.  Appointments  to  fill  expiring  terms  shall  be  made 
by  the  local  governing  body  prior  to  the  expiration  of  the  term,  but  such 
appointments  shall  not  be  made  more  than  30  days  prior  to  the 
expiration  of  the  term.  Members  appointed  to  the  board  shall  serve  for 
the  terms  of  office  specified  in  this  Code  section  and  until  their 
respective  successors  are  appointed  and  qualified. 

(d)  The  local  governing  bodies  of  Clayton,  Cobb,  and  Gwinnett 
Counties  may,  any  other  provision  of  this  Code  section  to  the  contrary 
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notwithstanding,  negotiate,  enter  into,  and  submit  to  the  qualified 
voters  of  their  respective  counties  the  question  of  approval  of  a  rapid 
transit  contract  between  the  county  submitting  the  question  and  the 
authority.  The  local  governing  bodies  of  these  counties  shall  be  autho¬ 
rized  to  execute  such  rapid  transit  contracts  prior  to  the  holding  of  a 
referendum  provided  for  in  Section  24  of  the  Metropolitan  Atlanta 
Rapid  Transit  Authority  Act  of  1965,  approved  March  10,  1965  (Ga.  L. 
1965,  p.  2243),  as  amended;  provided,  however,  that  any  such  rapid 
transit  contract  shall  not  become  valid  and  binding  unless  the  same  is 
approved  by  a  majority  of  those  voting  in  said  referendum,  which 
approval  shall  also  be  deemed  approval  of  further  participation  in  the 
authority  Upon  approval  of  such  rapid  transit  contract,  the  county 
entering  into  such  contract  shall  be  a  participant  in  the  authority,  and 
its  rights  and  responsibilities  shall,  insofar  as  possible,  be  the  same  as 
those  belonging  to  Fulton  and  DeKalb  Counties,  and  the  local  governing 
body  of  the  county  may  then  appoint  two  residents  of  the  county  to  the 
board  of  directors  of  the  authority,  to  serve  a  term  ending  on  the 
thirty-first  day  of  December  in  the  fourth  full  year  after  the  year  in 
which  the  referendum  approving  said  rapid  transit  contract  was  held, 
in  which  event  the  board  of  directors  of  the  authority  shall,  be  composed 
also  of  such  additional  members. 

(e)  No  person  shall  be  appointed  as  a  member  of  the  board  who  holds 
any  other  public  office  or  public  employment  except  an  office  in  the 
reserves  of  the  armed  forces  of  the  United  States  or  the  National  Guard; 
any  member  who  accepts  or  enters  upon  any  other  public  office  or  public 
employment  shall  be  disqualified  thereby  to  serve  as  a  member. 

(f)  A  local  governing  body  may  remove  any  member  of  the  board 
appointed  by  it  for  cause.  No  member  shall  be  thus  removed  unless  the 
member  has  been  given  a  copy  of  the  allegations  against  him  or  her  and 
an  opportunity  to  be  publicly  heard  in  his  or  her  own  defense  in  person 
with  or  by  counsel  with  at  least  ten  days’  written  notice  to  the  member. 
A  member  thus  removed  from  office  shall  have  the  right  to  a  judicial 
review  of  the  member’s  removal  by  an  appeal  to  the  superior  court  of 
the  county  of  the  local  governing  body  which  appointed  the  member,  but 
only  on  the  ground  of  error  of  law  or  abuse  of  discretion.  In  case  of 
abandonment  of  the  member’s  office,  conviction  of  a  crime  involving 
moral  turpitude  or  a  plea  of  nolo  contendere  thereto,  removal  from 
office,  or  disqualification  under  subsection  (e)  of  this  Code  section,  the 
office  of  a  member  shall  be  vacant  upon  the  declaration  of  the  board.  A 
member  shall  be  deemed  to  have  abandoned  the  member’s  office  upon 
failure  to  attend  any  regular  or  special  meeting  of  the  board  for  a  period 
of  four  months  without  excuse  approved  by  a  resolution  of  the  board,  or 
upon  removal  of  the  member’s  residence  from  the  territory  of  the  local 
governing  body  that  appointed  the  member. 

(g)  Each  appointed  member  of  the  board,  except  the  chairperson, 
shall  be  paid  by  the  authority  a  per  diem  allowance,  in  an  amount  equal 
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to  that  provided  by  Code  Section  45-7-21  for  each  day  on  which  that 
member  attends  an  official  meeting  of  the  board,  of  any  committee  of 
the  board,  or  of  the  authority’s  Pension  Committee,  Board  of  Ethics,  or 
Arts  Council;  provided,  however,  that  said  per  diem  allowance  shall  not 
be  paid  to  any  such  member  for  more  than  130  days  in  any  one  calendar 
year.  If  the  chairperson  of  the  board  is  an  appointed  member  of  the 
board,  the  chairperson  shall  be  paid  by  the  authority  a  per  diem 
allowance  in  the  same  amount  for  each  day  in  which  the  chairperson 
engages  in  official  business  of  the  authority,  including  but  not  limited  to 
attendance  of  any  of  the  aforesaid  meetings.  A  member  of  the  board 
shall  also  be  reimbursed  for  actual  expenses  incurred  by  that  member 
in  the  performance  of  that  member’s  duties  as  authorized  by  the  board. 
A  board  member  shall  not  be  allowed  employee  benefits. 

(h)  The  board  shall  elect  one  of  its  members  as  chairperson  and 
another  as  vice  chairperson  for  terms  to  expire  on  December  31  of  each 
year  to  preside  at  meetings  and  perform  such  other  duties  as  the  board 
may  prescribe.  The  presiding  officer  of  the  board  may  continue  to  vote 
as  any  other  member,  notwithstanding  the  member’s  duties  as  presid¬ 
ing  officer,  if  the  member  so  desires.  The  board  shall  also  elect  from  its 
membership  a  secretary  and  a  treasurer  who  shall  serve  terms  expiring 
on  December  31  of  each  year.  A  member  of  the  board  may  hold  only  one 
office  on  the  board  at  any  one  time. 

(i)  The  board  shall  hold  at  least  one  meeting  each  month.  The 
secretary  of  the  board  shall  give  written  notice  to  each  member  of  the 
board  at  least  two  days  prior  to  any  called  meeting  that  may  be 
scheduled,  and  said  secretary  shall  be  informed  of  the  call  of  such 
meeting  sufficiently  in  advance  so  as  to  provide  for  the  giving  of  notice 
as  above.  A  majority  of  the  total  membership  of  the  board,  as  it  may 
exist  at  the  time,  shall  constitute  a  quorum.  On  any  question  presented, 
the  number  of  members  present  shall  be  recorded.  By  affirmative  vote 
of  a  majority  of  the  members  present,  the  board  may  exercise  all  the 
powers  and  perform  all  the  duties  of  the  board,  except  as  otherwise 
hereinafter  provided  or  as  limited  by  its  bylaws,  and  no  vacancy  on  the 
original  membership  of  the  board,  or  thereafter,  shall  impair  the  power 
of  the  board  to  act.  All  meetings  of  the  board,  its  executive  committee, 
or  any  committee  appointed  by  the  board  shall  be  subject  to  Chapter  14 
of  Title  50. 

(j)  Notwithstanding  any  other  provisions  of  this  Code  section,  the 
following  actions  by  the  board  shall  require  the  affirmative  vote  of  one 
more  than  a  majority  of  the  total  membership  of  the  board  as  it  may 
exist  at  the  time: 

(1)  The  issuance  and  sale  of  revenue  bonds  or  equipment  trust 
certificates; 

(2)  The  purchase  or  lease  of  any  privately  owned  system  of 
transportation  of  passengers  for  hire  in  its  entirety,  or  any  substan- 
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tial  part  thereof.  Prior  to  the  purchase  or  lease  of  any  such  privately 
owned  system  a  public  hearing  pertaining  thereto  shall  have  been 
held  and  notice  of  such  public  hearing  shall  have  been  advertised; 
provided,  however,  that  no  sum  shall  be  paid  for  such  privately  owned 
system  of  transportation  in  excess  of  the  fair  market  value  thereof 
determined  by  a  minimum  of  two  appraisers  qualified  to  appraise 
privately  owned  systems  of  transportation  and  approved  by  a  major¬ 
ity  of  the  local  governments  participating  in  the  financing  of  such 
purchase; 

(3)  The  award  of  any  contract  involving  $100,000.00  or  more  for 
construction,  alterations,  supplies,  equipment,  repairs,  maintenance, 
or  services  other  than  professional  services  or  for  the  purchase,  sale, 
or  lease  of  any  property.  The  board  by  appropriate  resolution  may 
delegate  to  the  general  manager  the  general  or  specific  authority  to 
enter  into  contracts  involving  less  than  $100,000.00; 

(4)  The  grant  of  any  concession;  and 

(5)  The  award  of  any  contract  for  the  management  of  any  authority 
owned  property  or  facility. 

(k)  The  board  shall  appoint  and  employ,  as  needed,  a  general 
manager  and  a  general  counsel,  none  of  whom  may  be  members  of  the 
board  or  a  relative  of  a  member  of  the  board,  and  delegate  to  them  such 
authority  as  it  may  deem  appropriate.  It  may  make  such  bylaws  or 
rules  and  regulations  as  it  may  deem  appropriate  for  its  own  govern¬ 
ment,  not  inconsistent  with  this  Code  section,  including  the  establish¬ 
ment  of  an  executive  committee  to  exercise  such  authority  as  its  bylaws 
may  prescribe. 

(l)  The  treasurer  of  the  authority  and  such  other  members  of  the 
board  and  such  other  officers  and  employees  of  the  authority  as  the 
board  may  determine  shall  execute  corporate  surety  bonds,  conditioned 
upon  the  faithful  performance  of  their  respective  duties.  A  blanket  form 
of  surety  bond  may  be  used  for  this  purpose.  Neither  the  obligation  of 
the  principal  or  the  surety  shall  extend  to  any  loss  sustained  by  the 
insolvency,  failure,  or  closing  of  any  depository  which  has  been  ap¬ 
proved  as  a  depository  for  public  funds. 

(m) (l)  In  addition  to  the  requirements  of  subsection  (i)  of  this  Code 
section,  each  member  of  the  board  shall  hold  a  meeting  once  each  12 
months  with  the  local  governing  body  that  appointed  such  member. 
The  secretary  of  the  board  shall  give  written  notice  to  each  member 
of  the  board,  to  each  local  governing  body,  and  to  the  governing 
authority  of  each  municipality  in  the  county  in  which  there  is  an 
existing  or  proposed  rail  line  at  least  two  days  prior  to  any  meeting 
that  may  be  scheduled,  and  said  secretary  shall  be  informed  of  the 
call  of  such  meeting  sufficiently  in  advance  so  as  to  provide  for  giving 
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such  notice.  These  meetings  shall  be  for  the  purpose  of  reporting  to 
the  local  governing  bodies  on  the  operations  of  the  authority  and  on 
the  activities  of  the  board  and  making  such  information  available  to 
the  general  public.  No  activity  that  requires  action  by  the  board  shall 
be  initiated  or  undertaken  at  any  meeting  conducted  under  this 
subsection. 

(2)  The  board  shall  submit  once  each  three  months  a  written 
report  on  the  operations  of  the  authority  and  on  the  activities  of  the 
board  to  each  local  governing  body  that  appoints  a  member  of  the 
board.  (Code  1981,  §  32-9-14,  enacted  by  Ga.  L.  2010,  p.  778,  §  3/HB 
277;  Ga.  L.  2012,  p,  775,  §  32/HB  942.) 

Effective  date.  —  This  Code  section 
became  effective  June  2,  2010. 

The  2012  amendment,  effective  May 
1,  2012,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  punctu¬ 
ation  in  the  second  sentence  of  subsection 
(g). 


Editor’s  notes.  —  Ga.  L.  2010,  p.  778, 
§  1/HB  277,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Transpor¬ 
tation  Investment  Act  of  2010.’” 
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Definitions. 
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tion  of  authority’s  powers; 
protection  of  rights  of  bond¬ 
holders  generally. 

Members;  compensation;  offi¬ 
cers;  quorum;  record  of  pro¬ 
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Reimbursement  of  counties 
and  municipalities  for  prop¬ 
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Composition  of  authority’s 
fund;  purposes  for  which  fund 
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Designation  of  moneys  re¬ 
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rate. 
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thority’s  seal  to  bonds. 

Status  of  bonds  as  negotiable 
instruments;  tax  exemption 
for  bonds,  their  transfer,  and 
income  therefrom. 

Utilization  of  bond  proceeds; 
procedure  in  cases  where  pro¬ 
ceeds  are  less  than  or  greater 
than  cost  of  project  or  com¬ 
bined  projects. 

Issuance  of  interim  receipts, 
interim  certificates,  and  tem¬ 
porary  bonds. 
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Conditions  precedent  to  tak¬ 
ing  effect  of  resolutions  for 
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Effect  of  bond  issuance  on 
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bonds  regarding  such  effect. 
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holders,  and  of  indenture 
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Investment  of  funds  in  bonds; 
deposit  of  bonds  as  securities. 
Protection  of  interests  and 
rights  of  bondholders. 
Confirmation  and  validation 
of  bonds. 

Right  of  authority  to  declara¬ 
tory  adjudication  of  validity 
and  binding  effect  of  lease 
contracts  the  rental  income  of 
which  is  pledged  to  benefit  of 
bonds  being  validated. 
Covenant  with  holders  of 
bonds  as  to  tax-exempt  status 
of  authority  property  and 
bonds. 

Venue  and  jurisdiction  of  ac¬ 
tions. 
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32-10-77. 


quire  and  expend  funds  for 
property  interests. 

Transfer  of  real  and  personal 
property  to  authority  by  pub¬ 
lic  bodies  and  officers. 
Acquisition,  maintenance, 
and  operation  of  tollway  proj¬ 
ects. 

Authority  fund. 

Designation  of  moneys  re¬ 
ceived  pursuant  to  article  as 
trust  funds. 

Effect  of  article. 

Construction  of  article. 

Grant  programs;  pilot  pro¬ 
gram  formation;  factors  to  be 
considered  in  selecting  pilot 
projects;  procedures;  eligible 
projects. 

General  Assembly  approval  of 
funding. 
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Definitions. 

Continuation  of  State  Tollway 
Authority  as  State  Road  and 
Tollway  Authority. 
Membership;  compensation; 
officers;  bylaws;  quorum;  re¬ 
cord  of  proceedings. 

Powers  of  authority  generally. 
General  toll  powers;  police 
powers;  rules  and  regula¬ 
tions. 

Fixing,  revising,  charging, 
and  collecting  tolls;  use  and 
disposition  of  tolls  generally. 
Expiration  of  tolls  established 
under  article. 

Duty  of  authority  to  prescribe 
rules  and  regulations  for  proj¬ 
ects  generally. 

Study,  financing,  construc¬ 
tion,  and  operation  of  new 
projects;  cooperation  and  as¬ 
sistance  of  Department  of 
Transportation. 

Letting  of  contracts  by  com¬ 
petitive  bids. 

Conveyance  by  Governor  of 
real  property;  power  to  ac- 
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Power  of  authority  to  issue 
bonds  generally;  pledging  of 
tolls  and  other  project  reve¬ 
nues  for  payment  of  principal 
and  interest  of  bonds;  attri¬ 
butes  of  bonds  generally. 
Garvee  bond  provisions. 
Obtaining  of  loans  and  issu¬ 
ance  and  sale  of  notes  and 
bonds;  sale  of  obligations. 
Bonds  authorized  by  resolu¬ 
tion;  specification  of  terms; 
public  or  private  sale. 
Execution,  seal,  and  signing 
of  bonds. 

Status  of  bonds  as  negotiable 
instruments;  tax  exemption 
for  bonds,  their  transfer,  and 
income  therefrom. 

Utilization  of  bond  proceeds; 
procedure  in  cases  where  pro¬ 
ceeds  are  less  than  or  greater 
than  cost  of  project  or  com¬ 
bined  projects. 

Issuance  of  interim  receipts, 
interim  certificates,  and  tem¬ 
porary  bonds. 

Replacement  of  lost  or  muti¬ 
lated  bonds. 
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32-10-100. 

32-10-101. 

32-10-102. 

32-10-103. 

32-10-104. 

32-10-105. 

32-10-106. 

32-10-107. 

32-10-108. 
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Conditions  precedent  to  tak¬ 
ing  effect  of  resolutions  for 
bond  issuance;  issuance  of 
bonds  of  a  single  issue  for 
purpose  of  paying  cost  of  one 
or  more  projects. 

Credit  of  state  not  pledged. 
Trust  indenture  as  security 
for  bonds. 

Payment  of  bond  proceeds  to 
trustee. 

Pledges  of  revenues,  tolls,  and 
earnings;  creation  and  dispo¬ 
sition  of  sinking  funds. 

Rights  and  remedies  of  hold¬ 
ers  of  bonds  or  interest  cou¬ 
pons  and  of  indenture  trust¬ 
ees. 

Refunding  bonds. 

Investment  of  funds  in  bonds; 
deposit  of  bonds  as  securities. 
Protection  of  interests  and 
rights  of  bondholders. 
Confirmation  and  validation 
of  bonds. 

Transfer  of  projects  to  state 
highway  system  free  from 
tolls. 

Covenant  with  holders  as  to 
tax-exempt  status  of  author¬ 
ity  property  and  bonds. 


Sec. 

32-10-110.  Venue  and  jurisdiction  of  ac¬ 
tions. 


Part  3 

Transportation  Infrastructure  Bank 


32-10-120. 

32-10-121. 


32-10-122, 

32-10-123. 

32-10-124. 


32-10-125. 

32-10-126. 


32-10-127. 

32-10-128. 

32-10-129. 

32-10-130. 

32-10-131. 

32-10-132. 

32-10-133. 


Short  title. 

Creation;  governance;  corpo¬ 
rate  purpose;  types  of  ac¬ 
counts. 

Definitions. 

Authority  of  the  board. 

Power  of  board;  meaning  of 
use  of  word  “bank”  for  pur¬ 
poses  of  this  article. 

Revenue  sources. 

Earnings;  establishment  of 
accounts  and  subaccounts; 
commingling  of  funds. 

Loans  and  other  financial  as¬ 
sistance;  determination  of  eli¬ 
gible  projects. 

Authority  of  qualified  borrow¬ 
ers. 

Bank  exempted  from  taxes 
and  assessments. 

Withholding  of  funds. 
Liability  of  officer,  employee, 
or  committee  of  bank. 

Notice  prior  to  action  or  refer¬ 
endum  not  required. 

Annual  report. 


RESEARCH  REFERENCES 

ALR.  —  State  or  local  governmental  way  construction  worker  based  on  its  own 
unit’s  liability  for  injury  to  private  high-  negligence,  29  ALR4th  1188. 

ARTICLE  1 

GEORGIA  HIGHWAY  AUTHORITY 

Part  1 

General  Provisions 

32-10-1.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Approach”  means  not  more  than  three  miles  of  the  traffic 
artery  on  either  end  of  the  bridge  and  within  that  limit  shall  mean  so 
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much  of  the  traffic  arteries  on  either  end  of  the  bridge  as  shall  be 
required  to  develop  the  maximum  traffic  capacity  of  the  bridge, 
including  necessary  grading,  paving,  drainage  structures  or  facilities, 
and  other  construction  necessary  to  the  approach. 

(2)  “Authority”  means  the  public  corporation  created  by  the  “Geor¬ 
gia  Highway  Authority  Act,”  Ga.  L.  1967,  p.  385,  as  amended  by  Ga. 
L.  1971,  p.  385,  and  by  Ga.  L.  1972,  p.  826,  which  1967  Act  merged  the 
public  corporation  known  as  the  Georgia  Rural  Roads  Authority 
created  by  the  “Georgia  Rural  Roads  Authority  Act,”  Ga.  L.  1955,  p. 
124,  as  amended,  with  the  Georgia  State  Highway  Authority,  created 
by  the  “Georgia  State  Highway  Authority  Act,”  Ga.  L.  1953,  Jan.-Feb. 
Sess.,  p.  626,  as  amended  particularly  by  Ga.  L.  1961,  p.  3,  and  which 
1967  Act  provided  that  all  property,  assets,  choses  in  action,  or  other 
things  of  value  of  both  of  the  constituent  public  corporations  shall  be 
vested  in  and  be  the  property  of  the  Georgia  Highway  Authority  (the 
continuing  and  surviving  public  corporation);  all  the  rights,  powers, 
and  duties,  including  their  perpetual  existence,  previously  legally 
granted  to  both  constituent  public  corporations,  shall  be  vested  in  the 
Georgia  Highway  Authority,  subject,  however,  to  all  debts,  obliga¬ 
tions,  liabilities,  and  duties  incurred  by  the  two  constituent  public 
corporations;  the  purpose  and  intention  of  such  merger  was  that  the 
Georgia  Highway  Authority  as  the  successor  and  continuing  corpo¬ 
ration  would  be  for  the  continuation  of  all  the  purposes  of  both 
constituent  public  corporations  and  would  be  vested  with  the  rights, 
powers,  duties,  and  obligations  of  both  constituent  public  corpora¬ 
tions,  together  with  the  additional  powers  and  rights  granted  by  the 
aforesaid  “Georgia  Highway  Authority  Act”  of  1967 . 

(3)  “Board”  means  the  State  Transportation  Board  or  the  commis¬ 
sioner  of  transportation  acting  as  the  chief  executive  officer  of  the 
Department  of  Transportation;  and,  whenever  any  action  is  required 
to  be  taken,  any  power  is  permitted  to  be  exercised,  any  approval  is 
to  be  granted,  or  any  contract  is  to  be  executed  by  the  State 
Transportation  Board,  pursuant  to  any  provision  of  this  article,  the 
same  may  be  taken,  exercised,  granted,  or  executed  by  the  commis¬ 
sioner  to  the  extent  permitted  by  law. 

(4)  “Bonds  and  revenue  bonds”  means  any  bonds  issued  by  the 
authority  or  either  of  the  constituent  public  corporations,  whether 
issued  under  this  article  or  otherwise,  including  refunding  bonds. 

(5)  “Bridge”  means  a  structure,  including  the  approaches  thereto, 
erected  in  order: 

(A)  To  afford  unrestricted  vehicular  passage  over  obstructions  in 
any  public  road,  including  but  not  limited  to  rivers,  streams,  ponds, 
lakes,  bays,  ravines,  gullies,  railroads,  public  highways,  and  ca¬ 
nals;  or 
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(B)  To  afford  unrestricted  vehicular  passage  under  or  over 

existing  railroads  and  public  roads. 

(6)  “Cost  of  project  or  projects”  means  the  cost  of  construction;  the 
cost  of  all  lands,  properties,  franchises,  and  rights  in  property;  the 
cost  of  all  machinery  and  equipment  necessary  for  the  operation  of  a 
project;  financing  charges;  interest  prior  to  and  during  construction; 
cost  of  engineering,  plans  and  specifications,  surveys,  and  supervi¬ 
sion;  legal  expenses;  expenses  necessary  or  incident  to  determining 
the  feasibility  or  practicability  of  the  project;  administrative  ex¬ 
penses;  fiscal  expense;  such  other  expense  as  may  be  necessary  or 
incident  to  the  financing  authorized  by  this  article;  the  expense  of 
construction  or  any  action  permitted  by  this  article  with  respect  to  a 
particular  project  and  the  placing  of  the  same  in  operation;  and  any 
other  expense  authorized  by  this  article  to  be  incurred  by  the 
authority  with  respect  to  any  action  with  regard  to  a  particular 
project  or  projects.  Any  obligation  or  expense  incurred  for  any  of  the 
foregoing  purposes  shall  be  regarded  as  a  cost  of  the  project  and  may 
be  paid  or  reimbursed  as  such  out  of  the  proceeds  of  bonds  issued 
under  this  article  for  such  project  or  group  of  projects. 

(7)  “County  road”  means  any  public  road  or  portion  thereof,  not 
located  wholly  within  the  boundaries  of  an  incorporated  municipality 
and  not  now,  or  as  of  the  particular  time  of  inquiry  in  the  future,  part 
of  a  state  road  or  urban  road  as  defined  in  paragraphs  (12)  and  (15), 
respectively,  of  this  Code  section.  The  term  shall  include  not  only  such 
roads  as  come  within  this  definition  on  July  1,  1973,  but  also  such 
roads,  as  defined  in  this  Code  section,  which  may  from  time  to  time  be 
planned,  laid  out,  and  constructed  by  the  authority  pursuant  to  this 
article.  The  fact  that  a  road  owned  by  the  authority  and  leased  to  the 
state  may,  as  provided  by  this  article,  be  declared  part  of  the  state 
highway  system  shall  not  destroy  its  identity  as  a  county  road  for  the 
purposes  of  this  article,  provided  that  nothing  in  the  definition  of 
“county  road”  shall  in  any  manner  alter  the  legal  effect  of  said  term 
which  is  intended  to  be  synonymous  with  “rural  road”  as  used  in  the 
“Georgia  Highway  Authority  Act,”  Ga.  L.  1967,  p.  385,  as  amended. 

(8)  “Governing  authority  of  a  county”  means  the  commissioner, 
board  of  commissioners,  commission,  or  other  person  or  body  of 
persons  at  the  time  entrusted  by  law  with  the  administration  of  the 
fiscal  affairs  of  any  county. 

(9)  “Governing  authority  of  any  incorporated  municipality”  means 
the  mayor,  board  of  aldermen,  city  council,  board,  council,  commis¬ 
sion,  or  other  person  or  body  of  persons  at  the  time  entrusted  by  law 
with  the  administration  of  the  fiscal  affairs  of  any  incorporated 
municipality. 

(10)  “Project”  means: 
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(A)  A  continuous  length  or  stretch  of  state  road,  including 
bridges  thereon,  as  to  which  the  authority  has  undertaken  or 
agreed  to  undertake  any  action  permitted  by  the  terms  of  this 
article  or  as  to  which  any  such  action  has  been  completed  by  the 
authority; 

(B)  A  continuous  length  or  stretch  of  county  road,  including 
bridges  thereon,  as  to  which  the  authority  has  undertaken  or 
agreed  to  undertake  any  action  permitted  by  the  terms  of  this 
article  or  as  to  which  any  such  action  has  been  completed  by  the 
authority; 

(C)  A  continuous  length  or  stretch  of  urban  road,  including 
bridges  thereon,  as  to  which  the  authority  has  undertaken  or 
agreed  to  undertake  any  action  permitted  by  the  terms  of  this 
article  or  as  to  which  any  such  action  has  been  completed  by  the 
authority; 

(D)  One  or  more  bridges,  as  defined  in  paragraph  (5)  of  this  Code 
section,  together  with  the  approaches  thereto,  as  defined  in  para¬ 
graph  (1)  of  this  Code  section;  and 

(E)  A  project  undertaken  pursuant  to  a  public-private  initiative 
as  authorized  pursuant  to  Code  Section  32-2-78. 

(11)  “Self-liquidating”  means  a  project  or  group  of  projects  whose 
revenues,  rents,  and  earnings  derived  by  the  authority  therefrom  will 
be  sufficient  to  pay,  in  the  judgment  of  the  authority,  the  principal  of 
and  interest  on  bonds  which  may  be  issued  for  the  cost  of  such  project 
or  group  of  projects  and  to  pay  the  cost  of  maintaining,  repairing,  and 
operating  the  projects  or  combination  of  projects  and  other  lawful 
expenses  of  the  authority. 

(12)  “State  road”  means  any  public  road  or  portion  thereof  which  is 
part  of  the  state  highway  system  or  The  Dwight  D.  Eisenhower 
System  of  Interstate  and  Defense  Highways. 

(13)  “Urban  county”  means  any  county  with  a  population  of  more 
than  50,000  according  to  the  most  recent  official  United  States 
census. 

(14)  “Urban  incorporated  municipality”  means  a  municipal  corpo¬ 
ration  incorporated  and  chartered  pursuant  to  an  Act  of  the  General 
Assembly  and  which  has  a  population  of  5,000  or  more  according  to 
the  most  recent  official  United  States  census. 

(15)  “Urban  road”  means  any  public  road  or  portion  thereof  lo¬ 
cated: 

(A)  Anywhere  wholly  within  the  boundaries  of  an  urban  county; 
or 
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(B)  Wholly  or  partly  within  an  urban  incorporated  municipality 
within  the  boundaries  of  a  county  with  a  population  under  50,000 
according  to  the  most  recent  official  United  States  census  and 
extending  no  more  than  two  miles  outside  of  such  urban  incorpo¬ 
rated  municipality. 

The  term  shall  include  not  only  such  roads  as  come  within  this 
definition  on  or  after  July  1,  1973,  but  also  such  roads  as  defined  in 
this  Code  section  which  may  from  time  to  time  be  planned,  laid  out, 
and  constructed  by  the  authority  pursuant  to  this  article.  The  fact 
that  a  road  owned  by  the  authority  and  leased  to  the  state  may  be 
declared  part  of  the  state  highway  system,  as  provided  by  this  article, 
shall  not  destroy  its  identity  as  an  urban  road  for  the  purposes  of  this 
article.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  626,  §  3;  Ga.  L.  1955,  p.  124, 
§  2;  Ga.  L.  1961,  p.  3,  §  3;  Ga.  L.  1967,  p.  385,  §  3;  Ga.  L.  1971,  p. 
385,  §  1;  Ga.  L.  1972,  p.  826,  §  1;  Code  1933,  §  95A-1201,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1985,  p.  149, 
§  32;  Ga.  L.  2000,  p.  136,  §  32;  Ga.  L.  2005,  p.  601,  §  ll/SB  160;  Ga. 
L.  2005,  p.  902,  §  4/SB  270.) 

Code  Commission  notes.  —  Pursuant  tively”  in  the  first  sentence  of  paragraph 
to  Code  Section  28-9-5,  in  1991,  commas  (7). 
were  inserted  following  “(15)”  and  “respec- 

32-10-2.  Continuation  of  Georgia  Highway  Authority;  preserva¬ 
tion  of  authority’s  powers;  protection  of  rights  of  bond¬ 
holders  generally. 

(a)  The  Georgia  Highway  Authority  shall  continue  to  be  a  body 
corporate  and  politic  and  an  instrumentality  and  public  corporation  of 
this  state  known  as  the  “Georgia  Highway  Authority.”  It  shall  continue 
to  have  perpetual  existence.  In  this  name  it  may  contract  and  be 
contracted  with,  sue  and  be  sued,  implead  and  be  impleaded,  and 
complain  and  defend  in  all  courts  subject  to  the  limitations  of  Code 
Section  32-10-50. 

(b)  Except  as  provided  in  this  article,  the  powers  granted  by  law  prior 
to  July  1,  1973,  to  the  Georgia  Highway  Authority  to  carry  out  the 
purpose  for  which  it  was  originally  created  shall  not  be  impaired  or 
diminished.  Furthermore,  no  provision  of  this  article  is  intended  to 
diminish  or  impair,  nor  shall  any  provision  be  construed  as  diminishing 
or  impairing,  the  rights  of  the  holders  of  any  bonds  issued  by  the 
Georgia  Rural  Roads  Authority  or  the  Georgia  Highway  Authority  or  of 
the  holders  of  any  bonds  issued  by  the  Georgia  Highway  Authority 
outstanding  before  July  1,  1973;  and  should  it  be  determined  that  any 
provision  of  this  article  does  diminish  or  impair  any  such  right  in  any 
manner,  such  provision  is  declared  to  be  ineffective  to  that  extent  but 
shall  be  effective  for  all  other  purposes.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p. 
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626,  §  2;  Ga.  L.  1959,  p.  11,  §  2;  Ga.  L.  1961,  p.  3,  §  2;  Ga.  L.  1967,  p. 
385,  §  2;  Code  1933,  §  95A-1202,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-3.  Members;  compensation;  officers;  quorum;  record  of 
proceedings. 

(a)  The  members  of  the  Georgia  Highway  Authority  shall  be  ex  officio 
the  Governor,  the  commissioner  of  transportation,  and  the  director  of 
the  Office  of  Planning  and  Budget;  and  membership  on  the  authority 
shall  be  a  separate  and  distinct  duty  for  which  they  shall  receive  no . 
additional  compensation.  All  members  of  the  authority  shall  be  entitled 
to  all  actual  expenses  necessarily  incurred  while  in  the  performance  of 
their  duties  on  behalf  of  the  authority. 

(b)  The  authority  shall  elect  one  of  its  members  as  chairman.  It  shall 
also  elect  a  secretary  and  a  treasurer,  who  need  not  necessarily  be 
members  of  the  authority.  The  authority  may  make  such  bylaws  for  its 
government  as  is  deemed  necessary  but  it  is  under  no  duty  to  do  so.  A 
majority  of  the  members  of  the  authority  shall  constitute  a  quorum 
necessary  for  the  transaction  of  business,  and  a  majority  vote  of  those 
present  at  any  meeting  at  which  there  is  a  quorum  shall  be  sufficient  to 
do  and  perform  any  action  permitted  to  the  authority  by  this  article. 

(c)  No  vacancy  on  the  authority  shall  impair  the  right  of  the  quorum 
to  transact  any  and  all  business  as  stated  in  this  Code  section.  Members 
of  the  authority  shall  be  accountable  as  trustees.  They  shall  cause  to  be 
kept  adequate  books  and  records  of  all  transactions  of  the  authority, 
including  books  of  income  and  disbursements  of  every  nature.  The 
books  and  records  shall  be  inspected  and  audited  by  the  state  auditor  at 
least  once  a  year.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  626,  §  2;  Ga.  L.  1955, 
p.  124,  §  4;  Ga.  L.  1959,  p.  13,  §  2;  Ga.  L.  1961,  p.  3,  §  2;  Ga.  L.  1963, 
p.  284,  §  1;  Ga.  L.  1967,  p.  385,  §  2;  Code  1933,  §  95A-1203,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32.) 

32-10-4.  Powers  of  authority  generally. 

The  authority  shall  have,  in  addition  to  any  other  powers  conferred  in 
this  article,  the  following  powers: 

(1)  To  have  a  seal  and  alter  the  same  at  its  pleasure; 

(2)  To  acquire  by  purchase,  exchange,  lease,  or  otherwise  and  to 
hold,  lease,  and  dispose  of,  in  any  manner,  real  and  personal  property 
of  every  kind  and  character  for  its  corporate  purposes; 

(3)  To  appoint  such  additional  officers,  who  need  not  be  members  of 
the  authority,  as  the  authority  deems  advisable;  to  employ  such 
experts,  agents,  and  employees  as  may  be  in  its  judgment  necessary 
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to  carry  on  properly  the  business  of  the  authority;  to  fix  the  compen¬ 
sation  for  such  officers,  experts,  agents,  and  employees  and  to 
promote  and  discharge  same;  provided,  however,  that  the  total 
compensation  paid  such  persons  shall  not  exceed  the  sum  of 
$100,000.00  per  year; 

(4)  To  make  such  contracts  and  agreements  as  the  legitimate  and 
necessary  purposes  of  this  article  shall  require,  to  execute  and 
perform  lease  contracts  for  projects  as  permitted  by  this  article,  and 
to  make  all  other  contracts  and  agreements  as  may  be  necessary  to 
the  proper  performance  of  any  action  permitted  by  this  article; 

(5)  To  build,  rebuild,  relocate,  construct,  reconstruct,  surface, 
resurface,  lay  out,  grade,  repair,  improve,  widen,  straighten,  operate, 
own,  maintain,  lease,  and  manage  projects  located  on  property 
conveyed  to  the  authority  as  authorized  in  Code  Section  32-10-5,  and 
to  pay  the  cost  in  whole  or  in  part  of  any  such  action  or  actions  from 
the  proceeds  of  bonds; 

(6)  To  borrow  money  for  any  of  its  corporate  purposes  and  to  issue 
bonds  for  such  purposes  as  provided  in  Code  Section  32-10-30; 

(7)  To  exercise  any  power  granted  to  private  corporations  not  in 
conflict  with  the  Constitution  and  laws  of  Georgia  nor  with  other 
provisions  of  this  article; 

(8)  By  or  through  its  agents  or  employees,  to  enter  upon  any  lands, 
waters,  and  premises  in  the  state  for  the  purpose  of  making  surveys, 
soundings,  drillings,  and  examinations  as  the  authority  may  deem 
necessary  or  convenient  for  the  purposes  of  this  article;  and  such 
entry  shall  not  be  deemed  a  trespass.  The  authority  shall,  however, 
make  reimbursement  for  any  actual  damage  resulting  from  such 
activities; 

(9)  To  make  reasonable  regulations  for  the  installation,  construc¬ 
tion,  maintenance,  repair,  renewal,  removal,  and  relocation  of  pipes, 
mains,  conduits,  cables,  wires,  poles,  towers,  tracts,  and  other  equip¬ 
ment  and  appliances  of  any  public  utility  in,  on,  along,  over,  and 
under  any  project; 

(10)  To  do  and  perform  all  things  necessary  or  convenient  to  carry 
out  the  powers  conferred  upon  the  authority  by  this  article; 

(11)  To  prescribe  rules  and  regulations  as  approved  by  the  depart¬ 
ment  for  the  operation  of  each  project  constructed  under  this  article, 
including  rules  and  regulations  to  ensure  maximum  use  of  each  such 
project;  and 

(12)  To  incorporate  one  or  more  nonprofit  corporations  as  subsid¬ 
iary  corporations  of  the  authority  for  the  purpose  of  carrying  out  any 
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of  the  powers  of  the  authority  and  to  accomplish  any  of  the  purposes 
of  the  authority.  Any  such  subsidiary  corporation  shall  be  a  nonprofit 
corporation,  a  body  corporate  and  politic,  and  an  instrumentality  and 
public  corporation  of  the  state  and  shall  exercise  essential  govern¬ 
mental  functions.  Any  subsidiary  corporations  created  pursuant  to 
this  power  shall  be  created  pursuant  to  Chapter  3  of  Title  14,  the 
“Georgia  Nonprofit  Corporation  Code,”  and  shall  be  filed  with  the 
Secretary  of  State,  who  shall  be  authorized  to  accept  such  filings.  The 
commissioner  and  two  individuals  appointed  by  the  members  of  the 
authority  shall  constitute  the  members  of  and  shall  serve  as  directors 
of  any  subsidiary  corporation,  and  such  appointment  shall  not 
constitute  a  conflict  of  interest,  provided  that  the  provisions  of 
subsection  (a)  of  Code  Section  45-10-23  or  any  other  law  shall  not 
prevent  full-time  employees  of  the  authority  or  the  Department  of 
Transportation  from  serving  as  members  of  the  governing  board  of 
such  subsidiary  corporation.  Upon  dissolution  of  any  subsidiary 
corporation  of  the  authority,  any  assets  shall  revert  to  the  authority 
or  to  any  successor  to  the  authority  or,  failing  such  succession,  to  the 
state,  provided  that  any  toll  collection  or  other  tollway  operations 
remain  under  the  authority  of  the  State  Road  and  Tollway  Authority. 
The  authority  shall  not  be  liable  for  the  debts,  obligations,  or  bonds  of 
any  subsidiary  corporation  or  for  the  actions  or  omissions  to  act  of  any 
subsidiary  corporation  unless  the  authority  in  writing  expressly  so 
consents.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  626,  §  4;  Ga.  L.  1955,  p. 
124,  §  5;  Ga.  L.  1961,  p.  3,  §  4;  Ga.  L.  1967,  p.  385,  §  4;  Ga.  L.  1971, 
p.  385,  §  6;  Code  1933,  §  95A-1204,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  1974,  p.  1215,  §  4;  Ga.  L.  2005,  p.  902,  §  5/SB  270.) 

Cross  references.  —  Prohibition  32-5-24,  and  45-12-170,  and  amended 
against  authorizing  construction  or  main-  Code  Sections  20-2-553  and  32-10-4,  pro- 
tenance  of  private  road,  §  32-1-8.  vided  that  it  shall  be  known  and  may  be 

Editor’s  notes.  —  Ga.  L.  1974,  p.  1215,  cited  as  the  “Planned  Growth  and  Devel- 
which  enacted  Code  Sections  12-5-41,  opment  Act  of  1974.” 

32-10-5.  Conveyance  of  property  to  authority. 

(a)  The  Governor  is  authorized  and  empowered  to  convey  to  the 
authority,  on  behalf  of  the  state,  any  real  property  or  interest  therein  or 
any  rights  of  way  owned  by  the  state,  including  property  or  rights  of 
way  acquired  in  the  name  of  the  department  or  board,  which  is  used  at 
the  time,  or  may  be  used  upon  completion  of  any  action  committed  to 
the  authority  by  this  article,  as  a  state  road,  a  county  road,  or  an  urban 
road.  The  consideration  for  such  conveyance  shall  be  determined  by  the 
Governor  and  expressed  in  the  deed  of  conveyance;  however,  such 
consideration  shall  be  nominal,  the  benefits  flowing  to  the  state  and  its 
citizens  constituting  full  and  adequate  actual  consideration. 
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(b)  The  governing  authority  of  any  political  subdivision  of  this  state, 
which  for  the  purpose  of  this  title  is  a  county  or  an  incorporated 
municipality  of  this  state,  is  authorized  and  empowered  on  behalf  of 
such  political  subdivision  to  convey  to  the  authority  any  real  property  or 
interest  therein  for  any  rights  of  way  owned  by  such  political  subdivi¬ 
sion,  which  is  used  at  the  time  or  may,  upon  completion  of  any  action 
committed  to  the  authority  by  this  article,  be  used  as  a  county  road  or 
an  urban  road  if  conveyed  by  a  county  or  as  an  urban  road  if  conveyed 
by  an  incorporated  municipality.  The  consideration  for  such  conveyance 
shall  be  determined  by  the  governing  authority  of  such  political 
subdivision  and  expressed  in  the  deed  of  conveyance.  Such  consider¬ 
ation,  however,  shall  be  nominal,  the  benefits  flowing  to  the  political 
subdivision  and  its  citizens  constituting  full  and  adequate  actual 
consideration.  However,  nothing  in  this  subsection  shall  prevent  the 
authority  from  reimbursing  a  political  subdivision,  as  authorized  in 
Code  Section  32-10-6. 

(c)  The  board  or  its  successors  and  the  department  are  empowered  to 
acquire,  in  any  manner  now  permitted  to  them  by  law,  and  to  expend 
funds  available  to  them  for  such  acquisition,  real  property,  interests 
therein,  or  rights  of  way  which  upon  acquisition  may  be  conveyed  by  the 
Governor  as  above-provided  to  the  authority.  (Ga.  L.  1955,  p.  124,  §  6; 
Ga.  L.  1967,  p.  385,  §  6;  Code  1933,  §  95A-1206,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1.) 

Code  Commission  notes.  —  Pursuant  and  a  comma  was  inserted  following 
to  Code  Section  28-9-5,  in  1991,  in  subsec-  “However”  in  the  last  sentence;  and,  in 
tion  (b)  “subdivision”  was  substituted  for  subsection  (c),  “above-provided”  was  sub- 
subdivisions”  in  the  next-to-last  sentence  stituted  for  “above  provided”. 

RESEARCH  REFERENCES 

ALR.  —  Power  of  eminent  domain  as  sions  or  agencies  themselves,  35  ALR3d 
between  state  and  subdivision  or  agency  1293. 
thereof,  or  as  between  different  subdivi- 

32-10-6.  Reimbursement  of  counties  and  municipalities  for 
property,  interests,  and  rights  of  way  conveyed  to  au¬ 
thority. 

Notwithstanding  any  provisions  of  this  article  to  the  contrary,  the 
authority  is  authorized  to  reimburse  counties  or  incorporated  munici¬ 
palities,  as  a  part  of  the  construction  cost  of  a  project,  for  any  real 
property  or  interest  therein  or  any  rights  of  way  conveyed  to  the 
authority  pursuant  to  this  article,  when  such  real  property  or  interest 
therein  or  any  rights  of  way  are  used  as  an  urban  road.  (Ga.  L.  1972,  p. 
826,  §  2;  Code  1933,  §  95A-1207,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 
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32-10-7.  Letting  of  construction  contracts  by  competitive  bids. 

All  contracts  of  the  authority  for  the  construction  of  any  project 
authorized  by  this  article  shall  be  let  to  the  reliable  bidder  submitting 
the  lowest  sealed  bid  upon  plans  and  specifications  approved  by  the 
department,  as  set  forth  in  Code  Sections  32-2-64  through  32-2-72 
However  subject  to  the  restriction  on  the  subletting  of  negotiated 
contracts  as  contained  in  Code  Section  32-2-61,  the  authority  may 
contract  with  any  county  or  other  political  subdivision  of  the  state  tor 
the  construction  of  any  project  situated  wholly  or  partly  within  such 
subdivision,  upon  agreed  terms;  but  the  work  provided  for  by  such 
contract  shall  be  at  unit  prices  which  shall  not  exceed  the  average  ot  the 
unit  prices  submitted  in  the  immediately  preceding  60  days  by  compet¬ 
itive  bidders  for  similar  work  to  the  department  or  the  authority, 
whichever  may  be  lower,  as  determined  and  averaged  by  the  chief 
engineer  or  his  or  her  designated  subordinate.  (Ga.  L.  1955,  p.  124,  §  9; 
Ga.  L.  1961,  p.  3,  §  5;  Ga.  L.  1967,  p.  385,  §  5;  Code  1933,  §  95A-1205, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1994, 
p.  591,  §  9.) 


RESEARCH  REFERENCES 


ALR.  —  Right  in  submitting  proposal 
for  bids  on  public  work  to  require  bid  on 
unit  basis,  with  reservation  to  public  au¬ 
thorities  of  right  to  determine  amount  or 
extent  of  work,  79  ALR  225. 

Right  or  duty  of  public  authorities  to 
require  single  bid  or  to  let  single  contract 
for  entire  improvement  or  for  two  or  more 
separate  improvements,  123  ALR  577. 

Contract  for  personal  services  as  within 
requirement  of  submission  of  bids  as  con¬ 
dition  of  public  contract,  15  ALR3d  733. 


Requirement  that  public  contract  be 
awarded  on  competitive  bidding  as  appli¬ 
cable  to  contract  for  public  utility,  81 
ALR3d  979. 

Right  of  bidder  for  state  or  municipal 
contract  to  rescind  bid  on  ground  that  bid 
was  based  upon  his  own  mistake  or  that  of 
his  employee,  2  ALR4th  991. 

Right  of  public  authorities  to  reject  all 
bids  for  public  work  or  contract,  52 
ALR4th  186. 


32-10-8.  Initiation  of  projects;  preliminary  expenses;  selection 
of  projects. 


(a)  Action  by  the  authority  with  respect  to  any  project  or  combination 
of  projects  shall  be  initiated  as  follows:  The  board,  after  investigation, 
shall  by  resolution  recommend  the  undertaking  to  the  authority  with 
respect  to  a  specific  project  or  a  group  of  projects  of  any  action  permitted 
by  this  article  and  deemed  by  the  board  to  be  desirable,  in  the  public 
interest,  and  consistent  with  the  purposes  provided  in  subsection  (b)  of 
this  Code  section.  The  authority  shall  consider  such  request  and  may  by 
resolution  provide  for  undertaking  and  financing  of  all  or  any  part  of 
such  recommended  actions  but  it  shall  be  under  no  duty  to  undertake  or 
finance  any  of  them. 
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(b)  The  board  is  authorized  to  make  and  to  expend  any  funds 
available  to  it  for  the  purpose  of  making  surveys,  studies,  and  estimates 
in  connection  with  formulating  its  recommendations  to  the  authority; 
and  it  is  further  authorized  to  prepare,  furnish,  and  expend  its  funds  for 
the  purpose  of  preparing  all  necessary  plans  and  specifications  and 
furnishing  all  engineering  skill  and  supervision  for  any  project  or 
projects  with  respect  to  which  the  authority  has  undertaken  or  contem¬ 
plates  undertaking  any  action  permitted  by  this  article.  The  depart¬ 
ment  shall  keep  an  accurate  record  of  such  expenses  which,  if  not 
reimbursed  or  paid  for  by  the  authority  as  permitted  in  subsection  (d) 
of  this  Code  section,  shall  be  deemed  proper  and  legitimate  expenses  of 
the  board  and  department. 

(c)  The  surveys,  plans,  and  specifications  for  any  action  taken  by  the 
authority  with  respect  to  any  project  shall  be  prepared  by  the  depart¬ 
ment,  and  the  engineering  and  construction  supervision  shall  be 
performed  by  the  department  unless  the  board  specifically  authorizes 
the  authority  to  do  so  with  its  own  employees  and  agents.  In  any  event, 
all  such  plans  and  specifications  shall  be  approved  by  the  chief  engineer 
before  work  is  entered  upon  pursuant  to  this  subsection. 

(d)  The  authority  may  contract  to  reimburse  the  department  for 
surveys,  studies,  estimates,  plans,  specifications,  furnishing  engineer¬ 
ing  skill  and  supervision,  and  for  any  other  services  permitted  by  this 
article  from  the  proceeds  of  any  issue  of  revenue  bonds  secured  by  the 
rentals  of  the  project  or  group  of  projects  with  respect  to  which  the 
services  were  rendered;  and  the  same  shall  be  considered  as  part  of  the 
cost  of  the  project. 

(e)  In  selecting  projects  pursuant  to  this  Code  section,  the  board  shall 
locate  urban  road  projects  according  to  a  formula  which  will  allocate  to 
each  urban  incorporated  municipality  or  urban  county,  as  the  case  may 
be,  a  project  or  projects  estimated  to  cost  an  amount  approximately 
equal  to  the  percentage  of  $100  million  which  110  percent  of  the 
population  of  such  urban  incorporated  municipality  or  which  100 
percent  of  the  population  of  such  urban  county,  as  the  case  may  be, 
bears  to  the  sum  of  the  total  population  of  all  urban  counties  plus  110 
percent  of  the  total  population  of  all  urban  incorporated  municipalities 
except  those  in  urban  counties.  As  used  in  this  subsection,  the  term 
“population”  means  the  population  figures  according  to  the  most  recent 
official  United  States  census.  If  any  urban  incorporated  municipality  or 
urban  county  fails  to  qualify  for  one  or  more  of  its  projects,  the  board 
shall  have  full  authority  to  substitute  other  projects;  but  such  substi¬ 
tuted  project  shall  count  in  the  formula  allocation  and  the  urban 
incorporated  municipality  or  urban  county  which  failed  to  qualify  shall 
have  a  cumulative  credit  for  the  amount  of  such  forfeited  project.  (Ga. 
L.  1953,  Jan.-Feb.  Sess.,  p.  626,  §  7;  Ga.  L.  1955,  p.  124,  §  7;  Ga.  L. 
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1961,  p.  3,  §  6;  Ga.  L.  1967,  p.  385,  §  7;  Ga.  L.  1971,  P-385  §  8!  Code 
1933,  §  95A-1208,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1994,  p. 
591,  §  10.) 

32-10-9.  Leasing  of  projects. 

The  authority,  as  lessor,  is  authorized  to  lease  any  project  or  group  of 
projects  to  the  state  and  the  department  as  lessees;  and  the  Governor 
on  behalf  of  the  state  and  the  commissioner  on  behalf  of  the  department 
are  authorized  to  execute  and  enter  upon  such  leases  for  the  use  of  a 
project  or  group  of  projects  by  the  state,  the  department,  and  t  e 
general  public;  and  such  leases  may  contain  such  of  the  terms  and 
conditions  hereinafter  set  forth  in  this  Code  section  as  may  be  applica¬ 
ble  to  the  undertaking: 

(1)  Said  leases  shall  be  for  a  term  not  in  excess  of  50  years; 

(2)  The  rental  to  be  paid  for  the  use  of  the  project  or  projects  shall 
be  fixed  by  the  authority  and  shall  be  calculated  so  as  to  enable  the 
authority: 

(A)  To  pay  the  principal  of  and  interest  on  the  bonds,  the 
proceeds  of  which  have  been  or  will  be  spent  on  the  cost  of  the 
project  or  projects  thus  leased,  including  premiums,  if  any, 

(B)  To  comply  with  any  sinking  fund  requirement  contained  in 
the  indenture  of  trust  securing  such  bonds; 

(C)  To  pay  the  cost  of  constructing,  reconstructing,  maintaining, 
repairing,  and  operating  such  project  or  projects; 

(D)  To  perform  fully  all  of  the  provisions  of  the  trust  indenture 
securing  the  bonds  to  the  payment  of  which  such  rental  is  pledged, 

(E)  To  pay  the  pro  rata  share  of  the  reasonable  and  necessary 
administrative  and  operating  expense  of  the  authority,  including 
any  sum  or  sums  that  may  be  owed  to  the  department  as  a  result 
of  expenditure  made  by  the  department  under  this  article; 

(F)  To  accumulate  any  excess  income  which  may  be  required  by 
the  bond  purchasers  or  dictated  by  the  requirements  of  achieving 
ready  marketability  and  low  interest  rates  of  the  bonds; 

(G)  To  pay  any  expenses  in  connection  with  the  bond  issue  or 
project  or  group  of  projects,  such  as  trustees’  fees,  counsel  fees, 
fiscal  fees,  and  the  like; 

(3)  The  rental  shall  be  payable  at  such  intervals  as  may  be  agreed 
upon  and  set  forth  in  such  lease,  and  any  lease  may  provide  for  the 
commencement  of  rental  payments  to  the  authority  prior  to  the 
completion  of  the  undertaking  of  the  authority  with  respect  to  any 
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project  or  projects;  and  it  may  also  provide  for  payment  of  rental 
during  such  times  as  the  leased  project  or  group  of  projects  may  be 
partially  or  wholly  untenantable; 

(4)  The  lease  may  obligate  the  lessees  to  maintain  and  keep  in 
good  repair  (including  complete  reconstruction,  if  necessary)  the 
leased  projects,  regardless  of  the  cause  of  the  necessity  for  such 
maintenance,  repair,  or  reconstruction.  If  such  provision  is  included 
in  any  lease,  the  maintenance,  repair,  upkeep,  and  reconstruction,  if 
necessary,  shall  be  performed  by  the  department,  which  is  authorized 
to  expend  any  sums  legally  available  to  it  in  carrying  out  such 
obligations.  However,  as  to  any  project  which  is  a  county  road,  urban 
road,  or  state  road,  as  defined  in  Code  Section  32-10-1,  which  is  not 
part  of  the  state  highway  system,  the  duty  of  maintenance  and  repair 
shall  rest  upon  the  incorporated  municipality  within  the  limits  of 
which  lie  any  part  of  the  project  and  upon  the  county  for  the 
remaining  part  of  such  project  lying  outside  such  limits,  as  in  the  case 
of  other  public  roads  of  the  county  or  of  the  municipality.  Further¬ 
more,  if  the  entire  project  lies  within  the  limits  of  the  incorporated 
municipality,  such  municipality  then  shall  have  the  duty  of  mainte¬ 
nance  and  repair  of  the  entire  project;  and  furthermore,  if  no  part  of 
said  project  lies  within  the  limits  of  an  incorporated  municipality,  the 
county  shall  have  the  duty  of  maintenance  and  repair  of  the  entire 
project;  and 

(5)  The  lease  may  obligate  the  lessees  to  indemnify  and  save 
harmless  the  authority  from  any  and  all  injury  and  damage  to 
persons  or  property  occurring  on  or  by  reason  of  the  leased  premises 
and  improvements  thereon  and  to  undertake  at  state  expense  the 
defense  of  any  actions  brought  against  the  authority  by  reason  of 
injury  or  damages  to  persons  or  property  occurring  on  or  by  reason  of 
the  leased  premises;  and  a  lease  may  contain  a  similar  obligation  on 
the  part  of  the  county  through  which  runs  a  project  covered  by  the 
lease.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  626,  §  8;  Ga.  L.  1955,  p.  124, 
§  10;  Ga.  L.  1961,  p.  3,  §  7;  Ga.  L.  1967,  p.  385,  §  8;  Ga.  L.  1971,  p. 
385,  §  3;  Code  1933,  §  95A-1209,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1.) 

32-10-10.  Payment  of  rentals  by  lessees;  enforcement  of  cove¬ 
nants  and  obligations;  assignment  of  rentals  by  au¬ 
thority. 

(a)  The  rentals  contracted  to  be  paid  by  lessees  to  the  authority 
under  leases  entered  upon  pursuant  to  this  article  shall  constitute 
obligations  of  the  state  for  the  payment  of  which  the  good  faith  of  the 
state  is  pledged.  Such  rentals  shall  be  paid  as  provided  in  the  lease 
contracts  from  funds  appropriated  for  such  purposes  by  the  terms  of  the 
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Constitution  of  Georgia.  It  shall  be  the  duty  of  the  Governor  and  the 
board  to  see  to  the  punctual  payment  of  all  such  rentals.  In  the  event  oi 
any  failure  or  refusal  on  the  part  of  lessees  punctually  to  perform  any 
covenant  or  obligation  contained  in  any  lease  entered  upon  pursuant  to 
this  article,  the  authority  may  enforce  performance  by  any  legal  or 
equitable  process  against  lessees;  and  consent  is  given  for  the  institu¬ 
tion  of  any  such  action. 

(b)  The  authority  shall  be  permitted  to  assign  to  a  trustee  or  paying 
agent  any  rental  due  it  by  the  lessees,  as  may  be  required  by  the  terms 
of  any  trust  indenture  entered  into  by  the  authority.  (Ga.  L.  1955,  p. 
124,  §  13;  Ga.  L.  1961,  p.  3,  §  9;  Ga.  L.  1967,  p.  385,  §  11;  Code  1933, 

§  95A-1212,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-11.  Cessation  of  rentals;  transfer  of  projects. 

When  each  and  all  of  the  bonds,  interest  coupons,  and  obligations  of 
every  nature  whatsoever,  for  the  payment  of  which  the  revenues  of  any 
given  project  or  projects  have  been  pledged,  in  whole  or  in  part,  either 
originally  or  subsequently,  either  primarily  or  secondarily,  directly  or 
indirectly,  or  otherwise,  have  been  paid  in  full,  or  a  sufficient  amount  for 
the  payment  of  all  such  bonds  and  other  obligations  and  the  interest 
thereon  to  the  maturity  thereof  shall  have  been  set  aside  in  trust  for  the 
benefit  of  such  bondholders  or  other  obligees,  such  project  or  projects 
shall  henceforth  be  maintained,  free  from  any  and  all  rental  consider¬ 
ation,  by  the  department,  if  part  of  the  state  highway  system;  and,  if  a 
county  road  or  an  urban  road,  then  by  the  political  subdivision  which 
under  paragraph  (4)  of  Code  Section  32-10-9  had  the  duty  to  maintain 
the  project  prior  to  the  cessation  of  rentals,  provided  that,  upon  the 
cessation  of  rentals  upon  any  given  project,  the  authority  may  convey 
by  deed  all  right,  title,  and  interest  in  and  to  such  project  to  the 
department  as  part  of  the  state  highway  system;  and,  if  not  part  of  the 
state  highway  system,  then  to  the  political  subdivision  having  mainte¬ 
nance  responsibility  for  the  project  under  this  Code  section;  and 
provided,  further,  that  the  department  shall  maintain  and  keep  in 
repair  such  free  project  or  projects  as  are  a  part  of  the  state  highway 
system.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  626,  §  10;  Ga.  L.  1955,  p.  124, 
§  11;  Ga.  L.  1967,  p.  385,  §  10;  Ga.  L.  1971,  p.  385,  §  5;  Code  1933, 
§  95A-1211,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Authority  may  reconvey  right  of  dance  with  this  section,  the  authority  is 
way  to  governmental  body.  —  Once  authorized  to  reconvey  by  quitclaim  deed 
bonds  issued  by  an  authority  on  a  project  the  rights  of  way  on  the  particular  project 
or  projects  have  been  liquidated  in  accor-  to  the  governmental  body  which  has 
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maintenance  responsibility  for  the  proj¬ 
ect.  1973  Op.  Att’y  Gen.  No.  73-119  (see 
O.C.G.A.  §  32-10-11). 

32-10-12.  Designation  of  projects  as  part  of  county  and  munici¬ 
pal  public  road  systems  and  as  part  of  state  highway 
system. 

Each  county  or  urban  road  project  leased  by  the  authority  to  the  state 
and  the  department,  upon  completion  of  the  action  with  respect  thereto 
undertaken  by  the  authority,  shall  be  a  part  of  the  system  of  public 
roads  of  the  state  and  of  the  county  or  counties  or  incorporated 
municipality  or  municipalities  wherein  the  project  is  located;  but  no 
such  project  shall  become  a  part  of  the  state  highway  system  until 
designated  as  such  as  provided  by  law.  (Ga.  L.  1955,  p.  124,  §  12;  Ga.  L. 
1967,  p.  385,  §  9;  Ga.  L.  1971,  p.  385,  §  9;  Code  1933,  §  95A-1210, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-13.  Composition  of  authority’s  fund;  purposes  for  which 
fund  may  be  pledged  or  utilized. 

All  revenues  in  excess  of  all  obligations  of  the  authority,  of  every 
nature,  which  are  not  otherwise  pledged  or  restricted  as  to  disposition 
and  use  by  the  terms  of  any  trust  indenture  entered  into  by  the 
authority  for  the  security  of  bonds  issued  under  this  article,  together 
with  all  receipts  and  gifts  of  every  kind  and  nature  whatsoever,  shall  be 
and  become  the  authority  fund.  The  authority,  in  its  discretion,  shall 
pledge  or  utilize  the  authority  fund  for  any  one  or  more  of  the  following 
purposes: 

(1)  Pledges  to  the  payment  of  any  bond  issue  requirements, 
sinking  or  reserve  funds,  as  may  be  provided  for  under  the  terms  of 
this  article; 

(2)  Payment  of  any  outstanding  unpaid  bond  obligations  or  admin¬ 
istrative  expenses; 

(3)  The  construction  of  any  project  requested  by  the  board,  the  cost 
of  which  may  amount  to  a  sum  less  than  the  accumulated  balance  of 
such  fund; 

(4)  The  most  advantageous  obtainable  purchase  redemption  and 
retirement  of  the  authority’s  bonds  pursuant  to  privileges  accorded  to 
the  authority  in  the  various  issues  of  bonds  outstanding; 

(5)  The  most  advantageous  open  market  purchase  of  the  authori¬ 
ty’s  bonds  that  it  may  accomplish;  or 

(6)  Investment  in  obligations  of  the  United  States  government  or 
obligations  of  agencies  of  the  United  States  government,  the  payment 
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of  which  is  guaranteed  by  the  United  States  government,  of  guaran¬ 
teed  convertibility  or  maturity  not  in  excess  of  two  years,  provided 
that  funds  so  invested  and  income  from  such  investments  shall 
always  be  available  to  and  ultimately  expended  for  other  purposes  set 
forth  in  this  Code  section.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  626,  §  12; 
Ga.  L.  1955,  p.  124,  §  14;  Ga.  L.  1961,  p.  3,  §  10;  Ga.  L.  1967,  p.  385, 
§  12;  Code  1933,  §  95A-1213,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga. 
L.  1991,  p.  94,  §  32.) 

32-10-14.  Designation  of  moneys  received  pursuant  to  article  as 
trust  funds. 

All  moneys  received  pursuant  to  this  article,  whether  as  proceeds 
from  the  sale  of  bonds  or  as  revenues,  tolls,  and  earnings,  shall  be 
deemed  trust  funds  to  be  held  and  applied  solely  as  provided  in  this 
article;  and  the  bondholders  paying  or  entitled  to  receive  the  benefit  of 
such  funds  shall  have  a  lien  on  all  such  funds  until  applied  as  provided 
for  in  any  resolution  or  trust  indentures  of  the  authority.  (Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  626,  §  35;  Ga.  L.  1955,  p.  124,  §  36;  Ga.  L.  1967,  p. 
385,  §  35;  Code  1933,  §  95A-1235,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-15.  Effect  of  article. 

This  article  shall  be  deemed  to  provide  an  additional  and  alternative 
method  for  the  doing  of  the  things  authorized  in  this  article,  shall  be 
regarded  as  supplemental  and  additional  to  powers  conferred  by  other 
laws,  and  shall  not  be  regarded  as  in  derogation  of  any  powers  now 
existing.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  626,  §  36;  Ga.  L.  1955,  p.  124, 
§  37;  Ga.  L.  1967,  p.  385,  §  36;  Code  1933,  §  95A-1236,  enacted  by  Ga. 
L.  1973,  p.  947,  §  1.) 

32-10-16.  Construction  of  article. 

This  article,  being  for  the  welfare  of  the  state  and  its  inhabitants, 
shall  be  liberally  construed  to  effect  the  purposes  of  this  article.  (Ga.  L. 
1953,  Jan.-Feb.  Sess.,  p.  626,  §  37;  Ga.  L.  1955,  p.  124,  §  38;  Ga.  L. 
1967,  p.  385,  §  37;  Code  1933,  §  95A-1237,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1991,  p.  94,  §  32.) 

Part  2 

Revenue  Bonds 

32-10-30.  Power  of  authority  to  issue  bonds  generally;  attri¬ 
butes  of  bonds  generally. 

The  authority  shall  have  the  power  and  is  authorized,  at  one  time  or 
from  time  to  time,  to  provide  by  resolution  for  the  issuance  of  negotiable 
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bonds  in  a  sum  not  to  exceed  $484  million  in  principal  amount 
outstanding  at  any  one  time  for  the  purpose  of  paying  all  or  any  part  of 
the  cost  of  any  one  or  a  combination  of  projects;  provided,  however,  that 
of  such  authorized  amount  not  more  than  $150  million  of  bonds  may  be 
issued  to  finance  county  road  projects,  not  more  than  $234  million  of 
bonds  may  be  issued  to  finance  state  road  projects,  and  not  more  than 
$100  million  of  bonds  may  be  issued  to  finance  urban  road  projects.  The 
bonds  of  each  issue  shall  be  dated,  shall  bear  interest  as  provided  for  in 
Code  Section  32-10-31,  shall  be  payable  in  such  manner  of  payment  as 
to  both  principal  and  interest  as  may  be  determined  by  the  authority 
from  the  special  funds  provided  in  this  article  for  such  payment,  shall 
mature  not  later  than  30  years  from  the  date  of  issuance,  and  may  be 
made  redeemable  before  maturity,  at  the  option  of  the  authority,  at  such 
price  or  prices  and  under  such  terms  and  conditions  as  may  be  fixed  by 
the  authority  in  the  resolution  providing  for  the  issuance  of  the  bonds. 
For  the  purpose  of  this  Code  section,  bonds  shall  not  be  considered  to  be 
outstanding  if  there  shall  have  been  deposited  into  the  sinking  fund 
created  for  the  payment  of  such  bonds  amounts  sufficient  to  pay  the 
same,  together  with  the  interest  thereon  as  the  bonds  mature.  (Ga.  L. 
1953,  Jan.-Feb.  Sess.,  p.  626,  §  14;  Ga.  L.  1955,  p.  124,  §  15;  Ga.  L. 
1961,  p.  3,  §  11;  Ga.  L.  1962,  p.  91,  §  1;  Ga.  L.  1967,  p.  385,  §  14;  Ga. 
L.  1971,  p.  385,  §  7;  Ga.  L.  1972,  p.  826,  §  3;  Code  1933,  §  95A-1214, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Cross  references.  —  Revenue  bonds 
generally,  §  36-82-60  et  seq. 

32-10-31.  Sale  of  bonds  by  public  competitive  bidding;  determi¬ 
nation  of  sale  price  and  interest  rate. 

All  bonds  of  the  authority  shall  be  sold  by  public  competitive  bidding 
at  not  less  than  par  plus  accrued  interest  to  the  date  of  delivery. 
However,  the  authority  may  obligate  itself  to  deliver  any  given  issue  of 
bonds  to  the  purchasers  thereof  within  any  reasonable  period  of  time 
after  the  date  of  sale  and  may  pay  as  a  penalty  for  delay  in  such  delivery 
such  reasonable  sums  as  may  be  agreed  upon  in  advance  in  writing 
with  the  purchaser  or  purchasers  of  such  bonds.  All  bonds  of  the 
authority  shall  be  advertised  and  offered  prior  to  the  fixing  of  the 
interest  rates  thereon,  and  bids  thereon  shall  be  competitive  as  to  the 
interest  rate  offered  by  each  bidder,  provided  that  on  any  issue  the 
authority  may  make  rules  limiting  the  number  of  divisions  into  which 
the  bonds  of  various  maturity  dates  may  be  divided  and  limiting  the 
number  and  percentage  spreads  of  the  different  interest  rates  which 
may  be  bid  to  apply  to  such  divisions  of  the  bonds;  and  provided, 
further,  that  the  authority  may  require  reasonable  security  for  the 
performance  of  the  contract  of  purchase  of  any  successful  bidder  at  any 
public  bidding  held.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  626,  §  15;  Ga.  L. 


1297 


32-10-31 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-10-34 


1955,  p.  124,  §  16;  Ga.  L.  1961,  p.  3,  §  5;  Ga.  L.  1967,  p.  385,  §  15;  Code 
1933,  §  95A-1215,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-32.  Determining  form  of  bonds;  fixing  denominations;  de¬ 
termination  of  place  of  payment;  issuance  of  bonds  in 
coupon  or  registered  form. 

The  authority  shall  determine  the  form  of  the  bonds,  including  any 
interest  coupons  to  be  attached  thereto,  and  shall  fix  the  denomination 
or  denominations  of  the  bonds  and  the  place  or  places  of  payment  of 
principal  and  interest  thereof,  which  may  be  at  any  bank  or  trust 
company  inside  or  outside  of  the  state.  The  bonds  may  be  issued  in 
coupon  or  registered  form,  or  both,  as  the  authority  may  determine;  and 
provision  may  be  made  for  the  registration  of  any  coupon  bond  as  to 
principal  alone  and  also  as  to  both  principal  and  interest.  (Ga.  L.  1953, 
Jan.-Feb.  Sess.,  p.  626,  §  16;  Ga.  L.  1955,  p.  124,  §  17;  Ga.  L.  1967,  p. 
385,  §  16;  Code  1933,  §  95A-1216,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  1985,  p.  149,  §  32.) 

32-10-33.  Signing  bonds;  affixing  authority’s  seal  to  bonds. 

In  case  any  officer  whose  signature  shall  appear  on  any  bonds  or 
whose  facsimile  signature  shall  appear  on  any  coupon  shall  cease  to  be 
such  officer  before  the  delivery  of  such  bonds,  such  signature  shall 
nevertheless  be  valid  and  sufficient  for  all  purposes  the  same  as  if  he 
had  remained  in  office  until  such  delivery.  All  such  bonds  shall  be 
signed  by  the  chairman  of  the  authority  and  the  official  seal  of  the 
authority  shall  be  affixed  thereto  and  attested  by  the  secretary  of  the 
authority,  and  any  coupons  attached  thereto  shall  bear  the  signature  or 
facsimile  signature  of  the  chairman  of  the  authority.  Any  coupon  may 
bear  the  facsimile  signature  of  such  person  and  any  bond  may  be 
signed,  sealed,  and  attested  on  behalf  of  the  authority  by  such  persons 
as  at  the  actual  time  of  the  execution  of  such  bonds  shall  be  duly 
authorized  to  hold  the  proper  office  although  at  the  date  of  such  bonds 
such  persons  may  not  have  been  so  authorized  or  shall  not  have  held 
such  office.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  626,  §  17;  Ga.  L.  1955,  p. 
124,  §  18;  Ga.  L.  1967,  p.  385,  §  17;  Code  1933,  §  95A-1217,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1.) 

32-10-34.  Status  of  bonds  as  negotiable  instruments;  tax  exemp¬ 
tion  for  bonds,  their  transfer,  and  income  therefrom. 

All  bonds  issued  under  this  article  shall  have  and  are  declared  to 
have  all  the  qualities  and  incidents  of  negotiable  instruments  under  the 
laws  of  this  state.  Such  bonds,  their  transfer,  and  the  income  therefrom 
shall  be  exempt  from  all  taxation  within  this  state.  (Ga.  L.  1953, 
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Jan.-Feb.  Sess.,  p.  626,  §  18;  Ga.  L.  1955,  p.  124,  §  19;  Ga.  L.  1967,  p. 
385,  §  18;  Code  1933,  §  95A-1218,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

RESEARCH  REFERENCES 

ALR.  —  Bond  or  warrant  of  governmen¬ 
tal  subdivision  as  subject  of  taxation  or 
exemption,  44  ALR  510. 

32-10-35.  Utilization  of  bond  proceeds;  procedure  in  cases 
where  proceeds  are  less  than  or  greater  than  cost  of 
project  or  combined  projects. 

The  proceeds  of  the  bonds  shall  be  used  solely  for  the  payment  of  the 
cost  of  the  project  or  combined  projects  and  shall  be  disbursed  upon 
requisition  or  order  of  the  chairman  of  the  authority  or  its  duly  bonded 
agents  under  such  restrictions,  if  any,  as  the  resolution  authorizing  the 
issuance  of  the  bonds  or  the  trust  indenture  may  provide.  If  the 
proceeds  of  such  bonds,  by  error  of  calculation,  or  otherwise,  shall  be 
less  than  the  cost  of  the  project  or  combined  projects,  unless  otherwise 
provided  in  the  resolution  authorizing  the  issuance  of  the  bonds  or  in 
the  trust  indenture,  additional  bonds  may  in  like  manner  be  issued  to 
provide  the  amount  of  such  deficit  which,  unless  otherwise  provided  in 
the  resolution  authorizing  the  issuance  of  the  bonds  or  in  the  trust 
indenture,  shall  be  deemed  to  be  of  the  same  issue  and  shall  be  entitled 
to  payment  from  the  same  fund  without  preference  or  priority  of  the 
bonds  first  issued  for  the  same  purpose.  If  the  proceeds  of  the  bonds  of 
any  issue  shall  exceed  the  amount  required  for  the  purpose  for  which 
such  bonds  were  issued,  all  surplus  shall  be  paid  into  the  sinking  fund 
provided  for  the  payment  of  principal  and  interest  of  such  bonds  or  shall 
be  used  for  construction  of  additional  projects  as  the  resolution  creating 
such  bonds  and  the  trust  indenture  securing  them  may  provide.  (Ga.  L. 
1953,  Jan.-Feb.  Sess.,  p.  626,  §  19;  Ga.  L.  1955,  p.  124,  §  20;  Ga.  L. 
1961,  p.  3,  §  12;  Ga.  L.  1967,  p.  385,  §  19;  Code  1933,  §  95A-1219, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-36.  Issuance  of  interim  receipts,  interim  certificates,  and 
temporary  bonds. 

Prior  to  the  preparation  of  definitive  bonds,  the  authority,  under  like 
restrictions,  may  issue  interim  receipts,  interim  certificates,  or  tempo¬ 
rary  bonds  with  or  without  coupons  exchangeable  for  definitive  bonds 
upon  the  issuance  of  the  latter.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  626, 
§  20;  Ga.  L.  1955,  p.  124,  §  21;  Ga.  L.  1967,  p.  385,  §  20;  Code  1933, 
§  95A-1220,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 
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32-10-37.  Replacement  of  lost  or  mutilated  bonds. 

The  authority  may  also  provide  for  the  replacement  of  any  bond 
which  becomes  mutilated  or  which  is  destroyed  or  lost.  (Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  626,  §  21;  Ga.  L.  1955,  p.  124,  §  22;  Ga.  L.  1967,  p. 
385,  §  21;  Code  1933,  §  95A-1221,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-38.  Conditions  precedent  to  taking  effect  of  resolutions 
for  bond  issuance;  issuance  of  bonds  of  a  single  issue 
for  purpose  of  paying  cost  of  one  or  more  projects. 

Resolutions  for  the  issuance  of  bonds  may  be  adopted  without  any 
other  proceedings  or  the  happening  of  any  other  conditions  or  things 
than  those  proceedings,  conditions,  and  things  which  are  specified  or 
required  by  this  article.  In  the  discretion  of  the  authority,  bonds  of  a 
single  issue  may  be  issued  for  the  purpose  of  paying  the  cost  of  any  one 
or  more,  including  a  combination  of,  projects  at  any  one  location  or  any 
number  of  locations.  Any  resolution  providing  for  the  issuance  of  bonds 
under  this  article  shall  become  effective  immediately  upon  its  passage 
and  need  not  be  published  or  posted,  and  any  such  resolution  may  be 
passed  at  any  regular  or  special  or  adjourned  meeting  of  the  authority 
by  a  majority  of  its  members.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  626,  §  22; 
Ga.  L.  1955,  p.  124,  §  23;  Ga.  L.  1967,  p.  385,  §  22;  Code  1933, 
§  95A-1222,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-39.  Effect  of  bond  issuance  on  state  debt;  recitals  on  face 
of  bonds  regarding  such  effect. 

Bonds  issued  under  this  article  shall  not  be  deemed  to  constitute  a 
debt  of  the  State  of  Georgia  or  a  pledge  of  the  credit  of  the  state,  but 
such  bonds  shall  be  payable  solely  from  the  fund  provided  for  in  Code 
Section  32-10-42;  and  the  issuance  of  such  bonds  shall  not  directly, 
indirectly,  or  contingently  obligate  the  state  to  levy  or  to  pledge  any 
form  of  taxation  whatsoever  therefor  or  to  make  any  appropriation  for 
the  payment;  and  all  such  bonds  shall  contain  recitals  on  their  face 
covering  substantially  the  foregoing  provisions  of  this  Code  section. 
(Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  626,  §  23;  Ga.  L.  1955,  p.  124,  §  24;  Ga. 
L.  1967,  p.  385,  §  23;  Code  1933,  §  95A-1223,  enacted  by  Ga.  L.  1973, 
p.  947,  §  1.) 

32-10-40.  Trust  indentures  as  security  for  bonds. 

(a)  In  the  discretion  of  the  authority,  any  issue  of  such  bonds  may  be 
secured  by  a  trust  indenture  by  and  between  the  authority  and  a 
corporate  trustee,  which  may  be  any  trust  company  or  bank  having  the 
powers  of  a  trust  company  inside  or  outside  of  the  state. 
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(b)  Resolutions  providing  for  the  issuance  of  bonds  and  trust  inden¬ 
tures  may  contain  such  provisions  for  protecting  and  enforcing  the 
rights  and  remedies  of  the  bondholders,  including  the  right  to  the 
appointment  of  a  receiver  for  any  project  or  projects  upon  the  default  of 
any  principal  or  interest  payment  upon  the  bonds  thereof,  and  the  right 
of  any  receiver  or  indenture  trustee  to  enforce  collections  of  rents, 
revenues,  or  other  charges  for  the  use  of  the  project  or  projects 
necessary  to  pay  all  costs  of  operation,  the  principal  and  interest  on  the 
issue,  and  cost  of  collection,  and  all  things  reasonably  necessary  to 
accomplish  the  collection  of  such  sums  in  the  event  of  any  default  of  the 
authority. 

(c)  Such  resolutions  or  trust  indentures  may  include  covenants 
setting  forth  the  duties  of  the  authority  in  relation  to  the  acquisition  of 
the  property;  the  construction  of  the  project;  the  maintenance,  opera¬ 
tion,  repair,  and  insurance  of  the  project;  and  the  custody,  safeguarding, 
and  application  of  all  moneys;  may  also  provide  that  any  project  shall  be 
constructed  and  paid  for  under  the  supervision  of  department  engineers 
or  others  satisfactory  to  the  original  purchasers  of  the  bonds  issued  for 
such  project  or  projects.  Such  resolution  or  trust  indenture  may  also 
require  that  the  security  given  by  contractors  and  by  any  depository  of 
the  proceeds  of  the  bonds  or  revenues  or  other  moneys  be  satisfactory  to 
such  purchasers  and  may  also  contain  provisions  concerning  the 
conditions,  if  any,  upon  which  additional  revenue  bonds  may  be  issued. 

(d)  It  shall  be  lawful  for  any  bank  or  trust  company  incorporated 
under  the  laws  of  this  state  to  act  as  such  depository  and  to  furnish  such 
indemnifying  bonds  or  pledge  such  securities  as  may  be  required  by  the 
authority.  The  trust  indenture  may  set  forth  the  rights  and  remedies  of 
the  bondholders  and  of  the  trustee  and  may  restrict  the  individual  right 
of  action  of  bondholders  as  is  customary  in  trust  indentures  securing 
bonds  and  debentures  of  corporations. 

(e)  In  addition  to  the  foregoing,  such  trust  indenture  may  contain 
such  other  provisions  as  the  authority  may  deem  advisable,  reasonable, 
and  proper  for  the  security  of  the  bondholders.  All  expenses  incurred  in 
carrying  out  such  trust  indenture  may  be  treated  as  a  part  of  the  cost 
of  maintenance,  operation,  and  repair  of  the  project  affected  by  such 
indenture  or  as  an  administrative  expense  of  the  authority.  (Ga.  L. 
1953,  Jan.-Feb.  Sess.,  p.  626,  §  24;  Ga.  L.  1955,  p.  124,  §  25;  Ga.  L. 
1967,  p.  385,  §  24;  Code  1933,  §  95A-1224,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1985,  p.  149,  §  32.) 

Code  Commission  notes.  —  Pursuant  was  substituted  for  “right”  in  the  second 
to  Code  Section  28-9-5,  in  1985,  “rights”  sentence  of  subsection  (d). 
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32-10-41.  Payment  of  bond  proceeds  to  trustee. 

The  authority  shall,  in  the  resolution  providing  for  issuance  of  bonds 
or  in  the  trust  indenture,  provide  for  the  payment  of  the  proceeds  of  the 
sale  of  the  bonds  to  any  officer  or  person  who  or  any  agency,  bank,  or 
trust  company  which  shall  act  as  trustee  of  such  funds  and  shall  hold 
and  apply  such  funds  as  provided  in  this  article,  subject  to  such 
regulations  as  this  article  and  such  resolution  or  trust  indenture  may 
provide.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  626,  §  25;  Ga.  L.  1955,  p.  124, 
§  26;  Ga.  L.  1967,  p.  385,  §  25;  Code  1933,  §  95A-1225,  enacted  by  Ga. 
L.  1973,  p.  947,  §  1.) 

32-10-42.  Pledges  of  revenues,  rents,  and  earnings;  creation  and 
disposition  of  sinking  funds. 

(a)  The  revenues,  rents,  and  earnings  derived  from  any  particular 
project  or  combined  projects  or  any  and  all  funds  from  any  source 
received  by  the  department  and  pledged  and  allocated  by  it  to  the 
authority  as  security  for  the  performance  of  any  lease  or  leases  or  any 
and  all  revenues,  rents,  and  earnings  received  by  the  authority, 
regardless  of  whether  or  not  such  rents,  earnings,  and  revenues  were 
produced  by  a  particular  project  for  which  bonds  have  been  issued, 
unless  otherwise  pledged  and  allocated,  may  be  pledged  by  the  author¬ 
ity  to  payment  of  principal  and  interest  on  bonds  of  the  authority  as  any 
resolution  authorizing  the  issuance  of  the  bonds  or  trust  instrument 
may  provide;  and  such  funds  so  pledged,  from  whatever  source  received, 
may  include  funds  received  from  one  or  more  or  all  sources  and  may  be 
set  aside  into  sinking  funds  at  regular  intervals  which  may  be  provided 
in  any  resolution  or  trust  indenture.  All  such  sinking  funds  shall  be 
pledged  to  and  charged  with  the  payment  of  (1)  the  interest  upon  such 
bonds  as  such  interest  shall  fall  due,  (2)  the  principal  of  the  bonds  as  the 
same  shall  fall  due,  (3)  the  necessary  charges  of  paying  agents  for 
paying  principal  and  interest,  and  (4)  any  premium  upon  bonds  retired 
by  call  or  purchase  as  provided  in  this  Code  section. 

(b)  The  use  and  disposition  of  such  sinking  funds  shall  be  subject  to 
such  regulations  as  may  be  provided  for  in  the  resolution  authorizing 
the  issuance  of  the  bonds  or  in  the  trust  indenture,  but,  except  as  may 
otherwise  be  provided  in  such  resolutions  or  trust  indentures,  such 
sinking  funds  individually  shall  be  funds  for  the  benefit  of  all  bonds 
without  distinction  or  priority  of  one  over  another.  Subject  to  the 
resolution  authorizing  the  issuance  of  the  bonds  or  the  trust  indenture 
of  any  given  bond  issue,  any  moneys  in  all  sinking  funds,  after  all  bonds 
and  the  interest  thereon  for  which  such  sinking  funds  were  pledged 
have  been  paid,  may  be  paid  into  the  authority  fund  provided  for  in 
Code  Section  32-10-13.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  626,  §  26;  Ga. 
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L.  1955,  p.  124,  §  27;  Ga.  L.  1967,  p.  385,  §  26;  Code  1933,  §  95A-1226, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  43;  Ga.  L. 
1991,  p.  94,  §  32.) 

32-10-43.  Rights  and  remedies  of  holders  of  bonds  or  interest 
coupons,  of  receivers  for  such  holders,  and  of  inden¬ 
ture  trustees. 

Any  holder  of  bonds  or  interest  coupons  issued  under  this  article,  any 
receiver  for  such  holders,  or  indenture  trustee,  if  any  there  be,  except  to 
the  extent  the  rights  given  in  this  Code  section  may  be  restricted  by 
resolution  passed  before  the  issuance  of  the  bonds  or  by  the  trust 
indenture,  may  either  at  law  or  in  equity,  by  action,  mandamus,  or 
other  proceedings  protect  and  enforce  any  and  all  rights  under  the  laws 
of  Georgia  or  granted  in  this  Code  section  or  under  such  resolution  or 
trust  indenture.  Also,  any  holder  of  bonds  or  interest  coupons  issued 
under  this  article,  any  receiver  for  such  holders,  or  any  indentured 
trustee  may  enforce  and  compel  performance  of  all  duties  required  by 
this  article  or  by  resolution  or  trust  indenture  to  be  performed  by  the 
authority  or  any  officer  thereof,  including  the  fixing,  charging,  and 
collecting  of  revenues,  rents,  and  other  charges  for  the  use  of  the  project 
or  projects;  and,  in  the  event  of  default  of  the  authority  upon  the 
principal  and  interest  obligations  of  any  bond  issue,  the  individual, 
receiver,  or  trustee  specified  in  this  Code  section  shall  be  subrogated  to 
each  and  every  right,  specifically  including  the  contract  rights  of 
collecting  rentals,  which  the  authority  may  possess  against  the  board 
and  the  department  or  either  of  them  or  their  respective  successors; 
and,  in  the  pursuit  of  their  remedies  as  subrogee,  such  individual, 
receiver,  or  trustee  may  proceed,  either  at  law  or  in  equity,  by  action, 
mandamus,  or  other  proceedings  to  collect  any  sums  by  such  proceed¬ 
ings  due  and  owing  to  the  authority  and  pledged  or  partially  pledged 
directly  or  indirectly  to  the  benefit  of  the  bond  issue  of  which  said 
individual,  receiver,  or  trustee  is  representative.  No  holder  of  any  such 
bond  or  receiver  or  indenture  trustee  thereof  shall  have  the  right  to 
compel  any  exercise  of  the  taxing  power  of  the  state  to  pay  any  such 
bond  or  the  interest  thereon  or  to  enforce  the  payment  thereof  against 
any  property  of  the  state;  nor  shall  any  such  bond  constitute  a  charge, 
lien,  or  encumbrance,  legal  or  equitable,  upon  the  property  of  the  state. 
However,  any  provision  of  this  article  or  any  other  law  to  the  contrary 
notwithstanding,  any  such  bondholder  or  receiver  or  indenture  trustee 
shall  have  the  right  by  appropriate  legal  or  equitable  proceedings, 
including  without  being  limited  to  mandamus,  to  enforce  compliance  by 
the  appropriate  public  officials  with  Article  VII,  Section  IV  and  Article 
III,  Section  IX,  Paragraph  VI(b)  of  the  Constitution  of  Georgia;  and 
permission  is  given  for  the  institution  of  any  such  proceedings  to  compel 
the  payment  of  lease  obligations.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  626, 
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§  27;  Ga.  L.  1955,  p.  124,  §  28;  Ga.  L.  1961,  p.  3,  §  13;  Ga.  L.  1967,  p. 
385,  §  27;  Code  1933,  §  95A-1227,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  1982,  p.  3,  §  32;  Ga.  L.  1983,  p.  3,  §  56.) 

Code  Commission  notes.  —  Pursuant  second  sentence  “rentals”  was  substituted 
to  Code  Section  28-9-5,  in  1985,  in  the  for  “rental”. 

32-10-44.  Refunding  bonds. 

The  authority  is  authorized,  subject  to  any  prior  resolution  or  trust 
indenture,  to  provide  by  resolution  for  the  issuance  of  refunding  bonds 
of  the  authority  for  the  purpose  of  refunding  any  bonds  issued  under 
this  article  and  then  outstanding,  together  with  accrued  interest 
thereon.  The  issuance  of  such  refunding  bonds,  the  maturities  and  all 
other  details  thereof,  the  rights  of  the  holders  thereof,  and  the  duties  of 
the  authority  in  respect  to  the  same  shall  be  governed  by  this  article 
insofar  as  it  may  be  applicable.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  626, 
§  28;  Ga.  L.  1955,  p.  124,  §  29;  Ga.  L.  1967,  p.  385,  §  28;  Code  1933, 
§  95A-1228,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Code  Commission  notes.  —  Pursuant  second  sentence  “holders”  was  substituted 
to  Code  Section  28-9-5,  in  1985,  in  the  for  “holder”. 


RESEARCH  REFERENCES 


ALR.  —  Power  of  municipal  corporation 
to  refund  special  assessment  bonds,  102 
ALR  202. 

Power  of  municipality  or  other  govern¬ 
mental  body  to  issue  refunding  bonds  to 
retire  obligation  in  respect  of  which  the 
creation  and  maintenance  of  a  sinking 


fund  by  taxation  is  required  by  constitu¬ 
tional  or  statutory  provision,  157  ALR 
794. 

Power  of  governmental  unit  to  issue 
bonds  as  implying  power  to  refund  them,  1 
ALR2d  134. 


32-10-45.  Investment  of  funds  in  bonds;  deposit  of  bonds  as 
securities. 


The  bonds  authorized  in  Code  Section  32-10-30  are  deemed  securities 
in  which  (1)  all  public  officers  and  bodies  of  the  state  and  all  munici¬ 
palities  and  all  municipal  subdivisions,  (2)  all  insurance  companies  and 
associations  and  other  persons  carrying  on  an  insurance  business,  (3) 
all  banks,  bankers,  trust  companies,  savings  banks  and  savings  asso¬ 
ciations,  including  savings  and  loan  associations,  building  and  loan 
associations,  investment  companies,  and  other  persons  carrying  on  a 
banking  business,  (4)  all  administrators,  guardians,  executors,  trust¬ 
ees,  and  other  fiduciaries,  and  (5)  all  other  persons  whatsoever  who  are 
now  or  hereafter  may  be  authorized  to  invest  in  bonds  or  other 
obligations  of  the  state  may  properly  and  legally  invest  funds,  including 
capital  in  their  control  or  belonging  to  them.  The  bonds  are  also  deemed 
securities  which  may  be  deposited  with  and  shall  be  received  by  all 


1304 


32-10-45 


PUBLIC  AUTHORITIES 


32-10-48 


public  officers  and  bodies  of  this  state  and  all  municipalities  and 
municipal  subdivisions  for  any  purpose  for  which  the  deposit  of  the 
bonds  or  other  obligations  of  this  state  is  now  or  hereafter  may  be 
authorized.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  626,  §  29;  Ga.  L.  1955,  p. 
124,  §  30;  Ga.  L.  1967,  p.  385,  §  29;  Code  1933,  §  95A-1229,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1.) 

32-10-46.  Protection  of  interests  and  rights  of  bondholders. 

While  any  of  the  bonds  issued  by  the  authority  remain  outstanding, 
the  powers,  duties,  or  existence  of  the  authority  or  of  its  officers, 
employees,  or  agents  shall  not  be  diminished  or  impaired  in  any 
manner  that  will  affect  adversely  the  interests  and  rights  of  the  holders 
of  such  bonds;  nor  will  the  state  itself  in  any  way  obstruct,  prevent, 
impair,  or  render  impossible  the  due  and  faithful  performance  by  its 
board  and  department,  or  either  of  them,  or  their  successors,  of  all 
project  rental  and  lease  contracts  and  all  the  covenants  thereof  entered 
into  under  this  article.  This  article  shall  be  for  the  benefit  of  the  state, 
the  authority,  and  each  and  every  holder  of  the  authority’s  bonds  and 
upon  and  after  the  issuance  of  bonds  under  this  article  shall  constitute 
an  irrevocable  contract  with  the  holders  of  such  bonds.  (Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  626,  §  34;  Ga.  L.  1955,  p.  124,  §  35;  Ga.  L.  1961,  p. 
3,  §  15;  Ga.  L.  1967,  p.  385,  §  34;  Code  1933,  §  95A-1234,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1.) 

32-10-47.  Confirmation  and  validation  of  bonds. 

Bonds  of  the  authority  shall  be  confirmed  and  validated  in  accordance 
with  the  procedure  of  Article  3  of  Chapter  82  of  Title  36,  the  “Revenue 
Bond  Law.”  (Ga.  L.  1955,  p.  124,  §  33;  Ga.  L.  1961,  p.  3,  §  14;  Ga.  L. 
1967,  p.  385,  §  32;  Code  1933,  §  95A-1232,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1.) 

32-10-48.  Right  of  authority  to  declaratory  adjudication  of  va¬ 
lidity  and  binding  effect  of  lease  contracts  the  rental 
income  of  which  is  pledged  to  benefit  of  bonds  being 
validated. 

In  and  as  an  integral  but  independent  part  of  the  bond  validation 
proceedings  under  this  article,  or  separately,  the  authority  is  given  the 
right  to  and  privilege  of  a  simultaneous  or  separate  right  of  action  or 
equitable  bill  against  the  state,  the  board,  and  the  department  for  a 
declaratory  adjudication  of  the  validity  and  binding  effect  of  all  lease 
contracts  whose  rental  income  may  be  pledged  or  partially  pledged  to 
the  benefit  of  any  bonds  being  validated.  In  each  instance  of  the  exercise 
of  this  right  the  actual  controversy  shall  be  whether  or  not  the 
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purported  contracts  contested  are  in  all  respects  good  and  sufficient, 
valid,  and  binding  obligations  of  the  board  and  department.  Any 
citizens  of  the  state  may  intervene  in  such  actions  and  assert  any 
ground  of  objection.  It  shall  be  incumbent  upon  the  board  and  depart¬ 
ment  to  defend  against  an  adjudication  of  such  validity  or  be  forever 
bound  unto  the  authority  and  all  succeeding  to  the  rights  of  the 
authority  thereafter.  Such  adjudications  may  be  rendered  as  an  inte¬ 
gral  but  independent  part  of  the  judgment  upon  the  validation  issue 
with  which  they  are  contested  or  may  be  rendered  separately.  (Ga.  L. 
1953,  Jan.-Feb.  Sess.,  p.  626,  §  33;  Ga.  L.  1955,  p.  124,  §  34;  Ga.  L. 
1967,  p.  385,  §  33;  Code  1933,  §  95A-1233,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1.) 

32-10-49.  Covenant  with  holders  of  bonds  as  to  tax-exempt 
status  of  authority  property  and  bonds. 

It  is  found,  determined,  and  declared  that  the  creation  of  the 
authority  and  the  carrying  out  of  its  corporate  purposes  are  in  all 
respects  for  the  benefit  of  the  people  of  this  state  and  that  the  authority 
is  an  institution  of  purely  public  charity  and  will  be  performing  an 
essential  governmental  function  in  the  exercise  of  the  power  conferred 
upon  it  by  this  article;  and  this  state  covenants  with  the  holders  of  the 
bonds  that  the  authority  shall  be  required  to  pay  no  taxes  or  assess¬ 
ments  upon  any  of  the  property  acquired  or  leased  by  it  under  its 
jurisdiction,  control,  possession,  or  supervision  or  upon  its  activities  in 
the  operation  or  maintenance  of  the  projects  erected  by  it  or  upon  any 
fees,  rental,  or  other  charges  for  the  use  of  such  projects  or  upon  other 
income  received  by  the  authority  and  that  the  bonds  of  the  authority, 
their  transfer,  and  the  income  therefrom  shall  at  all  times  be  exempt 
from  taxation  from  within  the  state.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p. 
626,  §  30;  Ga.  L.  1955,  p.  124,  §  31;  Ga.  L.  1967,  p.  385,  §  30;  Code 
1933,  §  95A-1230,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Code  Commission  notes.  —  Pursuant  tuted  for  “is”  following  “corporate  pur- 
to  Code  Section  28-9-5,  “are”  was  substi-  poses”  near  the  beginning. 

RESEARCH  REFERENCES 

ALR.  —  Bond  or  warrant  of  governmen¬ 
tal  subdivision  as  subject  of  taxation  or 
exemption,  44  ALR  510. 

32-10-50.  Venue  and  jurisdiction  of  actions. 

Any  action  to  protect  or  enforce  any  rights  under  this  article  and  any 
action  pertaining  to  validation  of  any  bonds  issued  under  this  article 
brought  in  the  courts  of  this  state  shall  be  brought  in  the  Superior 
Court  of  Fulton  County,  which  shall  have  exclusive  original  jurisdiction 
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of  such  actions.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  626,  §  31;  Ga.  L.  1955, 
p.  124,  §  32;  Ga.  L.  1967,  p.  385,  §  31;  Code  1933,  §  95A-1231,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  M.A.R.T.A.  v.  McCain,  135  Ga. 

App.  460,  218  S.E.2d  122  (1975). 


ARTICLE  2 

STATE  ROAD  AND  TOLLWAY  AUTHORITY 

Part  1 

General  Provisions 


32-10-60.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Approach”  means  that  distance  on  either  end  of  a  bridge  as 
shall  be  required  to  develop  the  maximum  traffic  capacity  of  a  bridge, 
including  but  not  limited  to  necessary  rights  of  way,  grading,  paving, 
minor  drainage  structures,  and  such  other  construction  necessary  to 
the  approach. 

(2)  “Authority”  means  the  State  Tollway  Authority  created  by  the 
“State  Tollway  Authority  Act,”  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  as 
amended  particularly  by  Ga.  L.  1972,  p.  179,  and  on  and  after  April 
30,  2001,  also  means  the  State  Road  and  Tollway  Authority. 

(3)  “Bridge”  means  a  structure,  including  the  approaches  thereto, 
erected  in  order  to  afford  unrestricted  vehicular  passage  over  any 
obstruction  in  any  public  road,  including  but  not  limited  to  rivers, 
streams,  ponds,  lakes,  bays,  ravines,  gullies,  railroads,  public  high¬ 
ways,  and  canals. 

(4)  “Cost  of  project”  means  the  cost  of  construction,  including 
relocation  or  adjustments  of  utilities;  the  cost  of  all  lands,  properties, 
rights,  easements,  and  franchises  acquired;  relocation  expenses;  the 
cost  of  all  machinery  and  equipment  necessary  for  the  operation  of 
the  project;  financing  charges;  interest  prior  to  and  during  construc¬ 
tion  and  for  such  a  period  of  time  after  completion  of  construction  as 
shall  be  deemed  necessary  to  allow  the  earnings  of  the  project  to 
become  sufficient  to  meet  the  requirements  of  the  bond  issue;  the  cost 
of  engineering,  legal  expenses,  plans  and  specifications,  and  other 
expenses  necessary  or  incident  to  determining  the  feasibility  or 
practicability  of  the  project;  administrative  expenses;  and  such  other 
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expenses  as  may  be  necessary  or  incident  to  the  financing  authorized 
in  this  article,  the  construction  of  any  project,  and  the  placing  of  the 
same  in  operation.  Any  obligation  or  expense  incurred  for  any  of  the 
foregoing  purposes  shall  be  regarded  as  a  part  of  the  cost  of  the 
project  and  may  be  paid  or  reimbursed  as  such  out  of  the  proceeds  of 
revenue  bonds  issued  for  such  project  under  this  article. 

(5)  “Project”  means  land  public  transportation  systems,  including: 

(A)  one  or  more  roads  or  bridges  or  a  system  of  roads,  bridges,  and 
tunnels  or  improvements  thereto  included  on  an  approved  state-wide 
transportation  improvement  program  on  the  Developmental  High¬ 
way  System  as  set  forth  in  Code  Section  32-4-22,  as  now  or  hereafter 
amended,  or  a  comprehensive  transportation  plan  pursuant  to  Code 
Section  32-2-3  or  which  are  toll  access  roads,  bridges,  or  tunnels,  with 
access  limited  or  unlimited  as  determined  by  the  authority,  and  such 
buildings,  structures,  parking  areas,  appurtenances,  and  facilities 
related  thereto,  including  but  not  limited  to  approaches,  cross  streets, 
roads,  bridges,  tunnels,  and  avenues  of  access  for  such  system;  and 

(B)  any  program  for  mass  transportation  or  mass  transportation 
facilities  as  approved  by  the  authority  and  the  department  and  such 
buildings,  structures,  parking  areas,  appurtenances,  and  facilities 
related  thereto,  including,  but  not  limited  to,  approaches,  cross 
streets,  roads,  bridges,  tunnels,  and  avenues  of  access  for  such 
facilities. 

(6)  “Relocation  expenses”  means  all  necessary  relocation  expenses, 
replacement  housing  expenses,  relocation  advisory  services,  expenses 
incident  to  the  transfer  of  real  property,  and  litigation  expenses  of 
any  individual,  family,  business,  farm  operation,  or  nonprofit  organi¬ 
zation  displaced  by  authority  projects  to  the  extent  authorized  by  the 
Uniform  Relocation  Assistance  and  Real  Property  Acquisition  Poli¬ 
cies  Act  of  1970,  as  amended  by  the  Uniform  Relocation  Act  Amend¬ 
ments  of  1987,  Title  IV  of  Public  Law  100-17. 

(6.1)  “Revenue”  or  “revenues”  shall  mean  any  and  all  moneys 
received  from  the  collection  of  tolls  authorized  by  Code  Sections 
32-10-64  and  32-10-65,  any  federal  highway  or  transit  funds  and 
reimbursements,  any  other  federal  highway  or  transit  assistance 
received  from  time  to  time  by  the  authority,  any  other  moneys  of  the 
authority  pledged  for  such  purpose,  and  any  other  moneys  received 
by  the  authority  pursuant  to  the  Georgia  Transportation  Infrastruc¬ 
ture  Bank. 

(7)  “Revenue  bonds,”  “revenue  bond,”  “bonds,”  or  “bond”  means  any 
bonds,  notes,  interim  certificates,  reimbursement  anticipation  notes, 
or  other  evidences  of  indebtedness  of  the  authority  authorized  by  Part 
2  of  this  article,  including  without  limitation  obligations  issued  to 
refund  any  of  the  foregoing. 
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(8)  “Self-liquidating”  means  that,  in  the  judgment  of  the  authority, 
the  revenues  and  earnings  to  be  derived  by  the  authority  from  any 
project  or  combination  of  projects  or  from  any  other  revenues  avail¬ 
able  to  the  authority,  together  with  any  maintenance,  repair,  opera¬ 
tional  services,  funds,  rights  of  way,  engineering  services,  and  any 
other  in-kind  services  to  be  received  by  the  authority  from  appropri¬ 
ations  of  the  General  Assembly,  the  department,  other  state  agencies 
or  authorities,  the  United  States  government,  or  any  county  or 
municipality,  shall  be  sufficient  to  provide  for  the  maintenance, 
repair,  and  operation  and  to  pay  the  principal  and  interest  of  revenue 
bonds  which  may  be  issued  for  the  cost  of  such  project,  projects,  or 
combination  of  projects. 

(9)  “Utility”  means  any  publicly,  privately,  or  cooperatively  owned 
line,  facility,  or  system  for  producing,  transmitting,  transporting,  or 
distributing  communications,  power,  electricity,  light,  heat,  gas,  oil 
products,  passengers,  water,  steam,  clay,  waste,  storm  water  not 
connected  with  highway  drainage,  and  other  similar  services  and 
commodities,  including  publicly  owned  fire  and  police,  and  traffic 
signals  and  street  lighting  systems,  which  directly  or  indirectly  serve 
the  public.  This  term  also  means  a  person,  municipal  corporation, 
county,  state  agency,  or  public  authority  which  owns  or  manages  a 
utility  as  defined  in  this  paragraph.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p. 
302,  §  3;  Ga.  L.  1972,  p.  179,  §  3;  Code  1933,  §  95A-1238,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  44;  Ga.  L.  1976,  p. 
775,  §  3;  Ga.  L.  1977,  p.  1285,  §  1;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L. 
1986,  p.  1241,  §  1;  Ga.  L.  1988,  p.  227,  §  1;  Ga.  L.  2001,  p.  1251, 
§  1-6;  Ga.  L.  2008,  p.  73,  §  1/HB  1019.) 

Code  Commission  notes.  —  Pursuant  U.S.  Code.  —  The  Uniform  Relocation 
to  Code  Section  28-9-5,  in  2001,  “April  30,  Assistance  and  Real  Property  Acquisition 
2001,”  was  substituted  for  “the  date  of  the  Policies  Act  of  1970,  referred  to  in  this 
year  2001  change  of  the  authority’s  name”  Code  section,  is  codified  as  42  U.S.C. 
in  paragraph  (2).  §  4601  et  seq. 

JUDICIAL  DECISIONS 

Cited  in  Campbell  v.  State  Rd.  & 

Tollway  Auth.,  276  Ga.  714,  583  S.E.2d  32 
(2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Tollway  Authority  may  include  part 
of  State  Highway  System.  —  It  is  law¬ 
ful,  under  certain  circumstances,  for  por¬ 
tions  of  the  State  Highway  System  to  be 
included  in  a  State  Tollway  Authority 
project  and  for  such  portions  of  highways 
to  be  improved  with  funds  of  the  State 


Tollway  Authority;  further,  such  portions 
of  tollway  projects  need  not  necessarily  be 
included  in  that  portion  of  a  project  which 
can  be  used  by  the  public  only  upon  pay¬ 
ment  of  a  toll.  1974  Op.  Att’y  Gen.  No. 
74-5. 

“Feeder  route”  may  be  avenue  of 
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access.  —  Existing  highway  facility  “project”;  provided,  of  course,  that  the 

which  would  be  a  “feeder  route”  into  a  “feeder  route”  bears  an  actual  and  legiti- 

tollway  can  be  considered  as  an  avenue  of  mate  relationship  to  the  tollway  as  an 
access  to  a  tollway  system  within  the  avenue  of  access  to  the  tollway.  1974  Op. 

meaning  of  the  definition  of  the  term  Att’y  Gen.  No.  74-5. 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40  Am.  Jur.  2d,  High¬ 
ways,  Streets,  and  Bridges,  §  685. 

32-10-61.  Continuation  of  State  Toll  way  Authority  as  State  Road 
and  Tollway  Authority. 

The  State  Tollway  Authority  shall  continue  to  be  a  body  corporate  and 
politic  and  an  instrumentality  and  public  corporation  of  the  state 
known  as  the  “State  Road  and  Tollway  Authority”  It  shall  have 
perpetual  existence.  In  said  name  it  may  contract  and  be  contracted 
with,  sue  and  be  sued,  implead  and  be  impleaded,  and  complain  and 
defend  in  all  courts  of  this  state,  subject  to  the  limitations  of  Code 
Section  32-10-110.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302,  §  2;  Ga.  L. 
1962,  Sept.-Oct.  Ex.  Sess.,  p.  31,  §  1;  Ga.  L.  1972,  p.  179,  §  2;  Code 
1933,  §  95A-1239,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2001,  p. 
1251,  §  1-7.) 

32-10-62.  Membership;  compensation;  officers;  bylaws;  quorum; 
record  of  proceedings. 

(a)  The  members  of  the  authority  shall  be  ex  officio  the  Governor,  the 
commissioner  of  transportation,  the  director  of  the  Office  of  Planning 
and  Budget,  one  member  to  be  appointed  by  the  Lieutenant  Governor 
and  to  serve  during  the  term  of  office  of  the  Lieutenant  Governor  and 
until  a  successor  is  duly  appointed  and  qualified,  and  one  member  to  be 
appointed  by  the  Speaker  of  the  House  of  Representatives  and  to  serve 
during  the  term  of  office  of  the  Speaker  of  the  House  of  Representatives 
and  until  a  successor  is  duly  appointed  and  qualified;  and  membership 
shall  be  a  separate  and  distinct  duty  for  which  they  shall  receive  no 
additional  compensation.  All  members  of  the  authority  shall  be  entitled 
to  all  actual  expenses  necessarily  incurred  while  in  the  performance  of 
duties  on  behalf  of  the  authority.  The  authority  shall  elect  one  of  its 
members  as  chairman.  It  shall  also  elect  a  secretary  and  a  treasurer, 
who  need  not  necessarily  be  members  of  the  authority.  The  authority 
may  make  such  bylaws  for  its  government  as  is  deemed  necessary  but 
it  is  under  no  duty  to  do  so.  A  majority  of  the  members  of  the  authority 
shall  constitute  a  quorum  necessary  for  the  transaction  of  business,  and 
a  majority  vote  of  those  present  at  any  meeting  at  which  there  is  a 
quorum  shall  be  sufficient  to  do  and  perform  any  action  permitted  to  the 
authority  by  this  article. 
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(b)  No  vacancy  on  the  authority  shall  impair  the  right  of  the  quorum 
to  transact  any  and  all  business  as  stated  in  this  Code  section.  Members 
of  the  authority  shall  be  accountable  as  trustees.  They  shall  cause  to  be 
kept  adequate  books  and  records  of  all  transactions  of  the  authority, 
including  books  of  income  and  disbursements  of  every  nature.  The 
books  and  records  shall  be  inspected  and  audited  by  the  state  auditor  at 
least  once  a  year.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302,  §  2;  Ga.  L.  1962, 
Ex.  Sess.,  p.  31,  §  1;  Ga.  L.  1963,  p.  283,  §  1;  Ga.  L.  1972,  p.  179,  §  2; 
Code  1933,  §  95A-1240,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L. 
1982,  p.  3,  §  32;  Ga.  L.  2001,  p.  1251,  §  1-8.) 

Code  Commission  notes.  —  Pursuant  office”  was  substituted  for  “term  in  office” 
to  Code  Section  28-9-5,  in  2001,  “term  of  in  the  first  sentence  of  subsection  (a). 

JUDICIAL  DECISIONS 

Cited  in  Campbell  v.  State  Rd.  & 

Tollway  Auth.,  276  Ga.  714,  583  S.E.2d  32 
(2003). 

32-10-63.  Powers  of  authority  generally. 

The  authority  shall  have,  in  addition  to  any  other  powers  conferred  in 
this  article,  the  following  powers: 

(1)  To  have  a  seal  and  alter  the  same  at  its  pleasure; 

(2)  To  acquire  by  purchase,  lease,  exchange,  or  otherwise  and  to 
hold,  lease,  and  dispose  of  real  and  personal  property  of  every  kind 
and  character  for  its  corporate  purposes; 

(3)  To  appoint  such  additional  officers,  who  need  not  be  members  of 
the  authority,  as  the  authority  deems  advisable  and  to  employ  such 
experts,  employees,  and  agents  as  may  be  necessary,  in  its  judgment, 
to  carry  on  properly  the  business  of  the  authority;  to  fix  their 
compensation;  and  to  promote  and  discharge  same; 

(4)  To  acquire  in  its  own  name  by  purchase,  on  such  terms  and 
conditions  and  in  such  manner  as  it  may  deem  proper,  or  by 
condemnation  in  accordance  with  any  and  all  existing  laws  applicable 
to  the  condemnation  of  property  for  public  use,  including  but  not 
limited  to  those  procedures  in  Article  1  of  Chapter  3  of  this  title,  real 
property  or  rights  or  easements  therein  or  franchises  necessary  or 
convenient  for  its  corporate  purposes;  and  to  use  the  same  so  long  as 
its  corporate  existence  shall  continue  and  to  lease  or  make  contracts 
with  respect  to  the  use  of  or  to  dispose  of  the  same  in  any  manner  it 
deems  to  the  best  advantage  of  the  authority,  the  authority  being 
under  no  obligation  to  accept  and  pay  for  any  property  condemned 
under  this  article  except  from  the  funds  provided  under  the  authority 
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of  this  article;  and,  in  any  proceedings  to  condemn,  such  order  may  be 
made  by  the  court  having  jurisdiction  of  the  action  or  proceedings  as 
may  be  just  to  the  authority  and  to  the  owners  of  the  property  to  be 
condemned;  and  no  property  shall  be  acquired  under  this  article  upon 
which  any  lien  or  other  encumbrance  exists  unless  at  the  time  such 
property  is  so  acquired  a  sufficient  sum  of  money  be  deposited  in  trust 
to  pay  and  redeem  such  lien  or  encumbrance  in  full; 

(5)  To  make  such  contracts,  leases,  or  conveyances  as  the  legiti¬ 
mate  and  necessary  purposes  of  this  article  shall  require,  including 
but  not  limited  to  contracts  for  construction  or  maintenance  of 
projects,  provided  that  the  authority  shall  consider  the  possible 
economic,  social,  and  environmental  effects  of  each  project,  and  the 
authority  shall  assure  that  possible  adverse  economic,  social,  and 
environmental  effects  relating  to  any  proposed  project  have  been  fully 
considered  in  developing  such  project  and  that  the  final  decision  on 
the  project  is  made  in  the  best  overall  public  interest,  taking  into 
consideration  the  need  for  fast,  safe,  and  efficient  transportation, 
public  services,  and  the  cost  of  eliminating  or  minimizing  adverse 
economic,  social,  and  environmental  effects.  Furthermore,  in  order  to 
assure  that  adequate  consideration  is  given  to  economic,  social,  and 
environmental  effects  of  any  tollway  project  under  consideration,  the 
authority  shall: 

(A)  Follow  the  processes  required  for  federal-aid  highway  proj¬ 
ects,  as  determined  by  the  National  Environmental  Policy  Act  of 
1969,  as  amended,  except  that  final  approval  of  the  adequacy  of 
such  consideration  shall  rest  with  the  Governor,  as  provided  in 
subparagraph  (C)  of  this  paragraph,  acting  as  the  chief  executive  of 
the  state,  upon  recommendation  of  the  commissioner,  acting  as 
chief  administrative  officer  of  the  Department  of  Transportation; 

(B)  In  the  location  and  design  of  any  project,  avoid  the  taking  of 
or  disruption  of  existing  public  parkland  or  public  recreation  areas 
unless  there  are  no  prudent  or  feasible  project  location  alternates. 
The  determination  of  prudency  and  feasibility  shall  be  the  respon¬ 
sibility  of  the  authority  as  part  of  the  consideration  of  the  overall 
public  interest; 

(C)  Not  approve  and  proceed  with  acquisition  of  rights  of  way 
and  construction  of  a  project  until:  (i)  there  has  been  held,  or  there 
has  been  offered  an  opportunity  to  hold,  a  public  hearing  or  public 
hearings  on  such  project  in  compliance  with  requirements  of  the 
Federal-aid  Highway  Act  of  1970,  as  amended,  except  that  neither 
acquisition  of  right  of  way  nor  construction  shall  be  required  to 
cease  on  any  federal-aid  project  which  has  received  federal  ap¬ 
proval  pursuant  to  the  National  Environmental  Policy  Act  of  1969, 
as  amended,  and  is  subsequently  determined  to  be  eligible  for 
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construction  as  an  authority  project  utilizing,  in  whole  or  in  part,  a 
mix  of  federal  funds  and  authority  funds;  and  (ii)  the  adequacy  of 
environmental  considerations  has  been  approved  by  the  Governor, 
for  which  said  approval  of  the  environmental  considerations  may 
come  in  the  form  of  the  Governor’s  acceptance  of  a  federally 
approved  environmental  document;  and 

(D)  Let  by  public  competitive  bid  upon  plans  and  specifications 
approved  by  the  chief  engineer  or  his  or  her  successors  all  contracts 
for  the  construction  of  projects; 

(6)  To  construct,  erect,  acquire,  own,  repair,  maintain,  add  to, 
extend,  improve,  operate,  and  manage  projects,  as  defined  in  para¬ 
graph  (5)  of  Code  Section  32-10-60,  the  cost  of  any  such  project  to  be 
paid  in  whole  or  in  part  from  the  proceeds  of  revenue  bonds  of  the 
authority,  from  other  funds  available  to  the  authority,  or  from  any 
combination  of  such  sources; 

(7)  To  accept  and  administer  any  federal  highway  or  federal 
transit  funds  and  any  other  federal  highway  or  transit  assistance 
received  from  time  to  time  for  the  State  of  Georgia  and  to  accept,  with 
the  approval  of  the  Governor,  loans  and  grants,  either  or  both,  of 
money  or  materials  or  property  of  any  kind  from  the  United  States 
government  or  the  State  of  Georgia  or  any  political  subdivision, 
authority,  agency,  or  instrumentality  of  either  of  them,  upon  such 
terms  and  conditions  as  the  United  States  government  or  the  State  of 
Georgia  or  such  political  subdivision,  authority,  agency,  or  instrumen¬ 
tality  of  either  of  them  shall  impose; 

(8)  To  borrow  money  for  any  of  its  corporate  purposes,  to  issue 
negotiable  revenue  bonds  payable  from  revenues  of  such  projects,  and 
to  provide  for  the  payment  of  the  same  and  for  the  rights  of  the 
holders  thereof; 

(9)  To  exercise  any  power  usually  possessed  by  private  corpora¬ 
tions  performing  similar  functions,  which  power  is  not  in  conflict  with 
the  Constitution  and  laws  of  Georgia; 

(10)  To  covenant  with  bondholders  for  the  preparation  of  annual 
budgets  for  each  project  and  for  approval  thereof  by  engineers  or 
other  representatives  designated  by  the  bondholders  of  each  project, 
as  may  be  provided  for  in  any  bond  issue  resolutions  or  trust 
indentures,  and  to  covenant  for  the  employment  of  experts  or  traffic 
engineers; 

(11)  To  lease  its  property  to  the  United  States  government,  the 
State  of  Georgia,  or  its  political  subdivisions,  including  any  agency, 
authority,  or  instrumentality  of  the  foregoing  governments  or  politi¬ 
cal  subdivisions,  as  well  as  to  persons,  public  or  private,  for  the 
construction  or  operation  of  facilities  of  benefit  to  the  general  public; 
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(12)  By  or  through  its  authorized  agents  or  employees,  to  enter 
upon  any  lands,  waters,  and  premises  in  the  state  for  the  purpose  of 
making  surveys,  soundings,  drillings,  and  examinations  as  the  au¬ 
thority  may  deem  necessary  or  convenient  for  the  purposes  of  this 
article;  and  such  entry  shall  not  be  deemed  a  trespass.  The  authority 
shall,  however,  make  reimbursement  for  any  actual  damages  result¬ 
ing  from  such  activities; 

(13)  To  make  reasonable  regulations  for  the  installation,  construc¬ 
tion,  maintenance,  repairs,  renewal,  and  relocation  of  pipes,  mains, 
conduits,  cables,  wires,  towers,  poles,  and  other  equipment  and 
appliances  of  any  public  utility  in,  on,  along,  over,  or  under  any 
project; 

(14)  To  pledge,  mortgage,  convey,  assign,  hypothecate,  or  otherwise 
encumber  any  property  of  the  authority,  including  but  not  limited  to 
real  property,  fixtures,  personal  property,  intangible  property,  reve¬ 
nues,  income,  charges,  fees,  or  other  funds  and  to  execute  any  lease, 
trust  indenture,  trust  agreement,  resolution,  agreement  for  the  sale 
of  the  authority’s  bonds,  loan  agreement,  mortgage,  deed  to  secure 
debt,  trust  deed,  security  agreement,  assignment,  or  other  agreement 
or  instrument  as  may  be  necessary  or  desirable,  in  the  judgment  of 
the  authority,  to  secure  such  bonds;  and 

(15)  To  do  all  things  necessary  or  convenient  to  carry  out  the 
powers  expressly  given  in  this  article.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p. 
302,  §  4;  Ga.  L.  1972,  p.  179,  §§  9-13;  Code  1933,  §  95A-1241, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  45;  Ga.  L. 
1988,  p.  227,  §§  2-4;  Ga.  L.  1994,  p.  591,  §  11;  Ga.  L.  2001,  p.  1251, 
§  1-9;  Ga.  L.  2009,  p.  8,  §  32/SB  46.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1988,  a  comma 
was  inserted  following  “agency”  in  two 
places  in  paragraph  (7). 

U.S.  Code.  —  The  Federal-aid  High¬ 
way  Act  of  1970,  referred  to  in  this  Code 
section,  is  codified  as  various  sections 
throughout  23  U.S.C.  Ch.  1. 


The  National  Environmental  Policy  Act 
of  1969,  referred  to  in  this  Code  section,  is 
codified  as  42  U.S.C.  Ch.  55,  §  4321  et 
seq. 

Cross  references.  —  Prohibition 
against  authorizing  construction  or  main¬ 
tenance  of  private  road,  §  32-1-8. 


JUDICIAL  DECISIONS 


General  Assembly’s  power  to  direct 
federal  funds  to  state  authority.  — 

Under  the  Georgia  Constitution,  the  Gen¬ 
eral  Assembly  had  the  power  to  enact 
O.C.G.A.  §  32-10-63(7)  and  related  stat¬ 
utes  that  authorized  the  State  Road  and 
Tollway  Authority  (SRTA)  to  receive 


federal-aid  highway  funds;  thus,  the  trial 
court  did  not  err  in  denying  the  challenge 
of  the  taxpayers  to  the  trial  court’s  valida¬ 
tion  and  approval  of  the  bonds  the  SRTA 
was  empowered  to  issue  for  highway  con¬ 
struction  projects  which  were  to  be  retired 
using  future  federal-aid  highway  funds 
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the  state  would  receive.  Campbell  v.  State 
Rd.  &  Tollway  Auth.,  276  Ga.  714,  583 
S.E.2d  32  (2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Department  of  Transportation  may 
enter  into  transportation  construc¬ 
tion  contracts  with  financial  backing 
from  State  Road  and  Tollway  Author¬ 
ity.  —  Department  of  Transportation  may 
enter  into  transportation  construction 
contracts  with  all  or  a  portion  of  the 


financial  backing  for  the  contracts  coming 
from  a  contractual  promise  from  the  State 
Road  and  Tollway  Authority  to  borrow  and 
provide  money  to  DOT  as  and  when 
needed  to  expend  on  projects  that  are  the 
subjects  of  the  construction  contracts. 
2001  Op.  Att’y  Gen.  No.  2001-10. 


32-10-64.  General  toll  powers;  police  powers;  rules  and  regula¬ 
tions. 


(a)  For  the  purpose  of  earning  sufficient  revenue  to  make  possible,  in 
conjunction  with  other  funds  available  to  the  authority,  the  financing  of 
the  construction  or  acquisition  of  projects  of  the  authority  with  revenue 
bonds,  the  authority  is  authorized  and  empowered  to  collect  tolls  on 
each  and  every  project  which  it  shall  cause  to  be  constructed  or 
acquired.  It  is  found,  determined,  and  declared  that  the  necessities  of 
revenue  bond  financing  are  such  that  the  authority’s  toll  earnings  on 
each  project  or  projects,  in  conjunction  with  other  funds  available  to  the 
authority,  must  exceed  the  actual  maintenance,  repair,  and  normal 
reserve  requirements  of  such  projects,  together  with  monthly  or  yearly 
sums  needed  for  the  sinking  fund  payments  upon  the  principal  and 
interest  obligations  of  financing  such  project  or  projects;  however, 
within  the  framework  of  these  legitimate  necessities  of  the  authority 
and  subject  to  all  bond  resolutions,  trust  indentures,  and  all  other 
contractual  obligations  of  the  authority,  the  authority  is  charged  with 
the  duty  of  the  operation  of  all  projects  in  the  aggregate  at  the  most 
reasonable  possible  level  of  toll  charges;  and,  furthermore,  the  author¬ 
ity  is  charged  with  the  responsibility  of  a  reasonable  and  equitable 
adjustment  of  such  toll  charges  as  between  the  various  classes  of  users 
of  any  given  project. 

(b)  In  the  exercise  of  the  authority’s  toll  powers,  the  authority  is 
authorized  to  exercise  so  much  of  the  police  powers  of  the  state  as  shall 
be  necessary  to  maintain  the  peace  and  accomplish  the  orderly  han¬ 
dling  of  the  traffic  and  the  collection  of  tolls  on  all  projects  operated  by 
the  authority;  and  the  authority  shall  prescribe  such  rules  and  regula¬ 
tions  for  the  method  of  taking  tolls  and  the  employment  and  conduct  of 
toll  takers  and  other  operating  employees  as  the  authority,  in  its 
discretion,  may  deem  necessary. 

(c) (1)  No  motor  vehicle  shall  be  driven  or  towed  through  a  toll 

collection  facility,  where  appropriate  signs  have  been  erected  to  notify 
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traffic  that  it  is  subject  to  the  payment  of  tolls  beyond  such  sign, 
without  payment  of  the  proper  toll.  In  the  event  of  nonpayment  of  the 
proper  toll,  as  evidenced  by  video  or  electronic  recording,  the  regis¬ 
tered  owner  of  such  vehicle  shall  be  liable  to  make  prompt  payment 
to  the  authority  of  the  proper  toll  and  an  administrative  fee  of  $25.00 
per  violation  to  recover  the  cost  of  collecting  the  toll.  The  authority  or 
its  authorized  agent  shall  provide  notice  to  the  registered  owner  of  a 
vehicle,  and  a  reasonable  time  to  respond  to  such  notice,  of  the 
authority’s  finding  of  a  violation  of  this  subsection.  Upon  failure  of  the 
registered  owner  of  a  vehicle  to  pay  the  proper  toll  and  administrative 
fee  to  the  authority  after  notice  thereof  and  within  the  time  desig¬ 
nated  in  such  notice,  the  authority  may  proceed  to  seek  collection  of 
the  proper  toll  and  the  administrative  fee  as  debts  owing  to  the 
authority,  in  such  manner  as  the  authority  deems  appropriate  and  as 
permitted  under  law.  If  the  authority  finds  multiple  failures  by  a 
registered  owner  of  a  vehicle  to  pay  the  proper  toll  and  administrative 
fee  after  notice  thereof  and  within  the  time  designated  in  such  notice, 
the  authority  may  refer  the  matter  to  the  Office  of  State  Administra¬ 
tive  Hearings.  The  scope  of  any  hearing  held  by  the  Office  of  State 
Administrative  Hearings  shall  be  limited  to  consideration  of  evidence 
relevant  to  a  determination  of  whether  the  registered  owner  has 
failed  to  pay,  after  notice  thereof  and  within  the  time  designated  in 
such  notice,  the  proper  toll  and  administrative  fee.  The  only  affirma¬ 
tive  defense  that  may  be  presented  by  the  registered  owner  of  a 
vehicle  at  such  a  hearing  is  theft  of  the  vehicle,  as  evidenced  by 
presentation  at  the  hearing  of  a  copy  of  a  police  report  showing  that 
the  vehicle  has  been  reported  to  the  police  as  stolen  prior  to  the  time 
of  the  alleged  violation.  A  determination  by  the  Office  of  State 
Administrative  Hearings  of  multiple  failures  to  pay  by  a  registered 
owner  of  a  vehicle  shall  subject  such  registered  owner  to  imposition 
of,  in  addition  to  any  unpaid  tolls  and  administrative  fees,  a  civil 
monetary  penalty  payable  to  the  authority  of  not  more  than  $70.00 
per  violation.  Upon  failure  by  a  registered  owner  to  pay  to  the 
authority,  within  30  days  of  the  date  of  notice  thereof,  the  amount 
determined  by  the  Office  of  State  Administrative  Hearings  as  due  and 
payable  for  multiple  violations  of  this  subsection,  the  motor  vehicle 
registration  of  such  registered  owner  shall  be  immediately  suspended 
by  operation  of  law.  The  authority  shall  give  notice  to  the  Department 
of  Revenue  of  such  suspension.  Such  suspension  shall  continue  until 
the  proper  toll,  administrative  fee,  and  civil  monetary  penalty  as 
have  been  determined  by  the  Office  of  State  Administrative  Hearings 
are  paid  to  the  authority.  Actions  taken  by  the  authority  under  this 
subsection  shall  be  made  in  accordance  with  policies  and  procedures 
approved  by  the  members  of  the  authority. 

(2)  The  registered  owner  of  a  vehicle  which  is  observed  being 
driven  or  towed  through  a  toll  collection  facility  without  payment  of 
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the  proper  toll  may  avoid  liability  under  this  subsection  by  presenting 
to  the  authority  a  copy  of  a  police  report  showing  that  the  vehicle  had 
been  reported  to  the  police  as  stolen  prior  to  the  time  of  the  alleged 
violation. 

(3)  For  purposes  of  this  subsection,  for  any  vehicle  which  is 
registered  to  an  entity  other  than  a  natural  person,  the  term 
“registered  owner”  shall  be  deemed  to  refer  to  the  natural  person  who 
is  the  operator  of  such  motor  vehicle  at  the  time  of  the  violation  of  this 
subsection,  but  only  if  the  entity  to  which  the  vehicle  is  registered  has 
supplied  to  the  authority,  within  60  days  following  notice  from  the 
authority  or  its  authorized  agent,  information  in  the  possession  of 
such  entity  which  is  sufficient  to  identify  and  give  notice  to  the 
natural  person  who  was  the  operator  of  the  motor  vehicle  at  the  time 
of  the  violation  of  this  subsection. 

(d)  Any  person  who  shall  use  or  attempt  to  use  any  currency  or  coins 
other  than  legal  tender  of  the  United  States  of  America  or  tokens  issued 
by  the  authority  or  who  shall  use  or  attempt  to  use  any  electronic  device 
or  equipment  not  authorized  by  the  authority  in  lieu  of  or  to  avoid 
payment  of  a  toll  shall  be  guilty  of  a  misdemeanor. 

(e)  Any  person,  except  an  authorized  agent  or  employee  of  the 
authority,  who  removes  any  coin  from  the  pavement  or  ground  surface 
within  15  feet  of  a  toll  collection  booth  or  toll  collection  machine,  except 
to  retrieve  coins  the  person  dropped  while  attempting  payment  of  that 
person’s  toll,  shall  be  guilty  of  a  misdemeanor. 

(f)  Any  person  who  enters  without  authorization  or  who  willfully, 
maliciously,  and  forcibly  breaks  into  any  mechanical  or  electronic  toll 
collection  device  of  the  authority  or  appurtenance  thereto  shall  be 
guilty  of  a  misdemeanor. 

(g)  Any  law  enforcement  officer  shall  have  the  authority  to  issue 
citations  for  toll  evasions  if  such  officer  is  a  witness  to  any  of  the 
following  violations: 

(1)  A  person  forcibly  or  fraudulently  passes  a  toll  collection  device 
without  payment  or  refuses  to  pay,  evades,  or  attempts  to  evade  the 
payment  of  such  tolls; 

(2)  A  person  turns,  or  attempts  to  turn,  a  vehicle  around  on  a 
bridge,  approach,  or  toll  plaza  where  signs  have  been  erected  forbid¬ 
ding  such  turning;  or 

(3)  A  person  refuses  to  pass  through  the  toll  collection  facility  after 
having  come  within  the  area  where  signs  have  been  erected  notifying 
traffic  that  it  is  entering  the  area  where  a  toll  is  collectable  or  where 
vehicles  may  not  turn  around  and  where  vehicles  are  required  to  pass 
through  the  toll  gates  for  the  purposes  of  collecting  tolls. 
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(h)  The  authority  may  in  its  discretion  use  such  technology,  including 
but  not  limited  to  automatic  vehicle  license  tag  identification  photog¬ 
raphy  and  video  surveillance,  either  by  electronic  imaging  or  photo¬ 
graphic  copy,  that  it  deems  necessary  to  aid  in  the  collection  of  tolls  and 
enforcement  of  toll  violations.  Such  technology  shall  not  be  used  to 
produce  any  photograph,  microphotograph,  electronic  image,  or  video¬ 
tape  showing  the  identity  of  any  person  in  a  motor  vehicle  except  that 
such  technology  may  be  utilized  for  general  surveillance  of  a  toll 
collection  facility  for  the  security  of  toll  collection  facility  employees. 

(i)  State  and  local  law  enforcement  entities  are  authorized  to  enter 
into  traffic  and  toll  enforcement  agreements  with  the  authority.  Any 
funds  received  by  a  state  law  enforcement  entity  pursuant  to  such  toll 
enforcement  agreement  shall  be  subject  to  annual  appropriations  by 
the  General  Assembly  to  such  law  enforcement  entity  for  the  purpose  of 
performing  its  duties  pursuant  to  such  agreement.  (Ga.  L.  1953, 
Jan.-Feb.  Sess.,  p.  302,  §  8;  Ga.  L.  1972,  p.  179,  §  15;  Code  1933, 
§  95A-1245,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1979,  p.  1091, 
§  2;  Ga.  L.  1988,  p.  227,  §  5;  Ga.  L.  1993,  p.  366,  §  2;  Ga.  L.  2001,  p. 
1251,  §  1-10;  Ga.  L.  2004,  p.  498,  §  1;  Ga.  L.  2006,  p.  308,  §  1/HB 
1190.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Inclusion  of  portions  of  State  High¬ 
way  System  in  toll  way  projects.  —  It 

is  lawful,  under  certain  circumstances,  for 
portions  of  State  Highway  System  to  be 
included  in  a  State  Tollway  Authority 
project  and  for  such  portions  of  highways 
to  be  improved  with  funds  of  State 
Tollway  Authority;  further,  such  portions 
of  tollway  projects  need  not  necessarily  be 


included  in  that  portion  of  project  which 
can  be  used  by  public  only  upon  payment 
of  a  toll.  1974  Op.  Att’y  Gen.  No.  74-5. 

Phrase  “is  authorized  and  empow¬ 
ered”  means  that  act  may  or  may  not  be 
done  within  the  discretion  of  the  State 
Tollway  Authority,  which  is  the  body  au¬ 
thorized  to  make  the  decision.  1974  Op. 
Att’y  Gen.  No.  74-5. 


RESEARCH  REFERENCES 


ALR.  —  Tolls  as  taxes  within  constitu¬ 
tional  provisions  respecting  taxes,  167 
ALR  1356. 

32-10-65.  Fixing,  revising,  charging,  and  collecting  tolls;  use 
and  disposition  of  tolls  generally. 

The  authority  is  authorized  to  fix,  revise,  charge,  and  collect  tolls  for 
the  use  of  each  project.  Such  tolls  shall  be  so  fixed  and  adjusted  as  to 
carry  out  and  perform  the  terms  and  provisions  of  any  resolution,  trust 
indenture,  or  contract  with  or  for  the  benefit  of  bondholders;  and  such 
tolls  shall  not  be  subject  to  supervision  or  regulation  by  any  other 
commission,  board,  bureau,  or  agency  of  the  state.  The  use  and 
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disposition  of  tolls  and  revenues  shall  be  subject  to  the  provisions  of  the 
resolution  authorizing  the  issuance  of  such  bonds  or  of  the  trust 
indenture  securing  the  same,  if  there  are  any.  (Ga.  L.  1953,  Jan.-Feb. 
Sess.,  p.  302,  §  33;  Code  1933,  §  95A-1270,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40  Am.  Jur.  2d,  High¬ 
ways,  Streets,  and  Bridges,  §  692  et  seq. 

32-10-65.1.  Expiration  of  tolls  established  under  article. 

Every  toll  established  under  this  article  must  expire  after  a  specified 
period  of  time  and  may  be  extended  beyond  said  time  by  approval  of  the 
State  Road  and  Tollway  Authority.  (Code  1981,  §  32-10-65.1,  enacted  by 
Ga.  L.  1990,  p.  8,  §  32;  Ga.  L.  2001,  p.  1251,  §  2-1.) 

32-10-66.  Duty  of  authority  to  prescribe  rules  and  regulations 
for  projects  generally. 

It  shall  be  the  duty  of  the  authority  to  prescribe  rules  and  regulations 
as  approved  by  the  department  for  the  operation  of  each  project 
constructed  under  this  article,  including  rules  and  regulations  to 
ensure  maximum  use  of  such  project.  The  authority  is  authorized  to 
promulgate  such  rules  and  regulations  for  the  use  and  occupancy  of  the 
project  as  may  be  necessary  and  proper  for  the  public’s  safety  and 
convenience,  for  the  preservation  of  its  property,  and  for  the  collection 
of  tolls.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  11;  Ga.  L.  1972,  p.  179, 
§  18;  Code  1933,  §  95A-1248,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-67.  Study,  financing,  construction,  and  operation  of  new 
projects;  cooperation  and  assistance  of  Department  of 
Transportation. 

(a)  The  Governor,  in  his  discretion  or  upon  the  recommendation  of 
the  State  Transportation  Board,  is  authorized  and  empowered  to  call  a 
joint  meeting  of  the  authority  and  the  board  for  the  purpose  of  initiating 
all  projects  which  may  be  considered  under  the  authority  of  this  article. 
Upon  the  concurrence  of  the  Governor,  a  majority  of  the  board,  and  the 
authority,  the  board  or  the  authority  is  authorized  and  empowered  to 
commence  the  study  of  any  given  project  or  projects  and  to  provide  for 
their  construction.  An  appropriate  resolution  of  such  joint  meeting  shall 
provide  for  divisions  of  duties  and  responsibilities  between  the  author¬ 
ity  and  the  board  in  connection  with  such  studies.  In  keeping  with  such 
resolution  or  resolutions,  the  authority  and  the  board  are  authorized,  in 
the  performance  of  their  assigned  duties,  to  expend  from  any  sums 
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available  such  sums  as  may  be  necessary  for  the  survey  and  study  and 
completion  of  any  project  or  projects;  and  such  expenditures  may 
include  those  necessary  for  all  traffic  surveys,  expert  studies,  and  all 
other  expense  reasonably  necessary  in  establishing  the  feasibility  o 
any  given  project  and  in  the  execution  of  all  plans,  specifications,  and 
all  other  things  necessary  for  revenue  bond  financing  and  construction, 
including  all  supervision  of  every  kind  required  in  its  completion.  If 
such  expenditures,  or  any  part  of  them,  shall  be  undertaken  by  the 
board,  the  board  shall  keep  proper  records  which  shall  reflect  the 
amounts  spent  on  each  and  every  project  study.  Upon  completion  of  any 
given  project  or  projects  financed  by  any  given  revenue  bond  issued,  so 
long  as  there  shall  be  funds  available  in  the  hands  of  the  authority  from 
the  issue  of  revenue  bonds  to  finance  such  project  or  projects,  the  board 
may  demand  the  reimbursement  of  such  expenditures;  however,  if  not 
reimbursed,  said  expenditures  shall  be  legitimate  expenses  of  operation 
of  the  board.  The  authority,  upon  the  completion  or  receipt  of  such 
studies  or  plans  and  specifications  or  other  aids,  shall  proceed,  if  such 
project  or  projects  are  possible,  to  finance,  acquire  rights  of  way, 
construct,  and  operate  such  projects  pursuant  to  its  purposes,  powers, 
and  duties. 

(b)  Upon  the  concurrence  of  the  board,  the  Department  of  Transpor¬ 
tation  shall  have  the  right  to  provide  maintenance  and  operational 
assistance  to  the  authority  as  may  be  necessary  to  effectuate  the 
purposes  of  this  article,  including  but  not  limited  to  authorizing 
employees  of  the  department  to  assist  the  authority  in  the  collection  of 
tolls  on  authority  projects.  The  authority  shall  reimburse  the  depart¬ 
ment  for  such  assistance.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302,  §  6; 
Code  1933,  §  95A-1243,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L. 
1983,  p.  635,  §  1.) 


JUDICIAL  DECISIONS 

Cited  in  Campbell  v.  State  Rd.  & 

Tollway  Auth.,  276  Ga.  714,  583  S.E.2d  32 
(2003). 

32-10-68.  Letting  of  contracts  by  competitive  bids. 

All  contracts  of  the  authority  for  the  construction  of  any  project 
authorized  by  this  article  shall  be  let  to  the  reliable  bidder  submitting 
the  lowest  sealed  bid  upon  plans  and  specifications  approved  by  the 
department.  The  procedures  for  letting  such  bids  shall  conform  to  those 
prescribed  for  the  department  in  Code  Sections  32-2-64  through 
32-2-72.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  13;  Code  1933, 
§  95A-1242,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 
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ALR.  —  Right  or  duty  of  public  author¬ 
ities  to  require  single  bid  or  to  let  single 
contract  for  entire  improvement  or  for  two 
or  more  separate  improvements,  123  ALR 
577. 

Contract  for  personal  services  as  within 
requirement  of  submission  of  bids  as  con¬ 
dition  of  public  contract,  15  ALR3d  733. 

Requirement  that  public  contract  be 
awarded  on  competitive  bidding  as  appli¬ 


cable  to  contract  for  public  utility,  80 
ALR3d  979. 

Right  of  bidder  for  state  or  municipal 
contract  to  rescind  bid  on  ground  that  bid 
was  based  upon  his  own  mistake  or  that  of 
his  employee,  2  ALR4th  991. 

Encroachment  of  trees,  shrubbery,  or 
other  vegetation  across  boundary  line,  65 
ALR4th  603. 


32-10-69.  Conveyance  by  Governor  of  real  property;  power  to 
acquire  and  expend  funds  for  property  interests. 

(a)  The  Governor  is  authorized  and  empowered  to  convey  to  the 
authority,  on  behalf  of  the  state,  any  real  property  or  interest  therein  or 
any  rights  of  way  owned  by  the  state,  including  property  or  rights  of 
way  acquired  in  the  name  of  the  department  or  board,  which  is  used  at 
the  time  or  may,  upon  completion  of  any  action  committed  to  the 
authority  by  this  article,  be  used  as  a  project.  The  consideration  for  such 
conveyance  shall  be  determined  by  the  Governor  and  expressed  in  the 
deed  of  conveyance;  however,  such  consideration  shall  be  nominal,  the 
benefits  flowing  to  the  state  and  its  citizens  constituting  full  and 
adequate  actual  consideration,  provided  that  in  the  event  of  the 
inability  of  the  authority  to  issue  or  sell  the  revenue  bonds  required  for 
financing  the  completion  of  any  given  project  or  projects,  then,  subject 
to  the  intervening  rights  of  any  innocent  party,  all  rights,  titles,  and 
interests  so  conveyed  shall  forever  revert  to  the  department  or  agency 
from  which  it  came. 

(b)  The  governing  authority  of  any  county  or  incorporated  munici¬ 
pality  of  this  state  is  authorized  and  empowered  on  behalf  of  such 
political  subdivision  to  convey  to  the  authority  any  real  property  or 
interest  therein  or  any  rights  of  way  owned  by  such  political  subdivi¬ 
sion,  which  is  used  at  the  time  or  may,  upon  completion  of  any  action 
committed  to  the  authority  by  this  article,  be  used  as  a  project  if 
conveyed  by  a  county  or  incorporated  municipality.  The  consideration 
for  such  conveyance  shall  be  determined  by  the  governing  authority  of 
such  political  subdivision  and  expressed  in  the  deed  of  conveyance. 
Such  consideration,  however,  shall  be  nominal,  the  benefits  flowing  to 
the  political  subdivisions  and  its  citizens  constituting  full  and  adequate 
actual  consideration.  However,  nothing  in  this  subsection  shall  prevent 
the  authority  from  reimbursing  a  political  subdivision,  as  authorized  in 
Code  Section  32-10-70. 

(c)  The  board  or  its  successors  and  the  department  are  empowered  to 
acquire,  in  any  manner  now  permitted  to  them  by  law,  and  to  expend 
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funds  available  to  them  for  such  acquisition,  real  property,  interests 
therein,  or  rights  of  way  which  upon  acquisition  may  be  conveyed  by  the 
Governor  as  provided  in  this  Code  section  to  the  authority.  (Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  302,  §  7;  Ga.  L.  1972,  p.  179,  §  14;  Code  1933, 
§  95A-1244,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1988,  p.  227, 
§  6;  Ga.  L.  1989,  p.  14,  §  32;  Ga.  L.  2001,  p.  1251,  §  1-10.1.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1988,  a  comma 
was  substituted  for  a  semicolon  following 
“actual  consideration”  in  subsection  (a). 

Editor’s  notes.  —  Ga.  L.  1988,  p.  227, 
§  8,  not  codified  by  the  General  Assembly, 
provides:  “Every  toll  established  under 
this  Act  must  expire  at  a  specified  period 
of  time,  and  may  be  extended  beyond  said 


time  by  approval  of  the  State  Tollway 
Authority” 

Ga.  L.  1990,  p.  8,  §  55,  part  of  an  Act  to 
correct  errors  and  omissions  in  the  Code, 
repealed  Ga.  L.  1988,  p.  227,  §  8,  which 
provided  for  the  expiration  and  extension 
of  tolls,  and  enacted  those  provisions  as 
Code  Section  32-10-65.1. 


32-10-70.  Transfer  of  real  and  personal  property  to  authority  by 
public  bodies  and  officers. 


All  counties,  municipalities,  and  other  political  subdivisions  of  the 
state  and  all  public  agencies  and  officers  of  the  state,  notwithstanding 
any  contrary  provisions  of  the  law,  are  authorized  and  empowered  to 
lease,  lend,  grant,  or  convey  to  the  authority,  upon  its  request  and  upon 
such  terms  and  conditions  as  the  authority  and  the  proper  officials  of 
such  counties,  cities,  other  political  subdivisions,  or  public  agencies  or 
officials  may  agree  upon  as  reasonable  and  fair,  and  without  necessity 
for  any  advertisement,  order  of  court,  or  other  action  or  formality  other 
than  the  regular  execution  of  the  proper  instrument,  any  real  or 
personal  property  which  may  be  necessary  or  convenient  to  the  effec¬ 
tuation  of  the  purpose  of  this  article,  including  real  or  personal  property 
devoted  to  public  use.  (Code  1933,  §  95A-1244.1,  enacted  by  Ga.  L. 
1979,  p.  1091,  §  1.) 

Code  Commission  notes.  —  Pursuant  was  inserted  following  “municipalities” 
to  Code  Section  28-9-5,  in  1991,  a  comma  near  the  beginning  of  this  Code  section. 


32-10-71.  Acquisition,  maintenance,  and  operation  of  tollway 
projects. 

(a)  The  authority  is  authorized  and  empowered  to  acquire,  maintain, 
repair,  improve,  and  operate  a  tollway  project  whose  status  at  the  time 
of  acquisition  is  a  toll  facility  or  which  was  operated  as  a  toll  facility  at 
some  point  in  its  existence.  For  the  purpose  of  earning  sufficient 
revenue  to  make  possible  the  maintenance,  repair,  and  improvement  of 
the  acquired  project,  the  authority  is  authorized  to  collect  tolls  on  each 
and  every  project  it  acquires. 
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(b)  When  an  existing  state  tollway  facility  has  been  acquired  from  a 
local  government  by  the  authority  or  the  department,  and  the  state 
tollway  facility  provides  access  to  an  island  with  public  beaches  that  are 
in  need  of  maintenance,  repair,  or  restoration,  the  State  Road  and 
Tollway  Authority  may  assist  the  local  government  in  the  collection  of 
a  parking  fee  for  each  vehicle  entering  the  island.  The  local  government 
is  authorized  to  set  a  fee  on  roads,  streets,  and  parking  facilities  owned 
by  the  local  government  for  such  purposes  and  may  contract  with  the 
authority  to  collect  the  fee.  The  department  is  authorized  to  assist  the 
authority  in  the  collection  of  the  fee.  The  local  government  shall 
reimburse  the  department  and  the  authority  for  any  costs  associated 
with  executing  the  terms  of  the  contract. 

(c)  When  a  state  highway  provides  access  to  an  island  with  public 
beaches  that  are  in  need  of  maintenance,  repair,  or  restoration,  the 
Department  of  Transportation  may,  if  consistent  with  federal  law  and 
regulations,  authorize  the  local  government  to  set  and  collect  a  parking 
fee  for  the  purpose  of  providing  funding  for  such  maintenance,  repair,  or 
restoration.  The  department  is  authorized  to  allow  the  authority  to 
collect  such  parking  fee  on  the  state  highway  system,  provided  that  the 
collection  point  shall  lie  within  the  corporate  limits  of  the  local 
government  setting  the  parking  fee.  The  authority  is  authorized  to 
contract  with  the  local  government  for  the  collection  of  the  fee.  The  local 
government  shall  reimburse  the  authority  for  any  costs  associated  with 
executing  the  terms  of  the  contract.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p. 
302,  §  8;  Ga.  L.  1972,  p.  179,  §  8;  Code  1933,  §  95A-1245.1,  enacted  by 
Ga.  L.  1979,  p.  1091,  §  3;  Ga.  L.  1991,  p.  1409,  §  1;  Ga.  L.  2001,  p.  1251, 
§  2-1.) 

32-10-72.  Authority  fund. 

All  revenue  in  excess  of  all  obligations  of  the  authority  of  any  nature, 
together  with  all  unused  receipts  and  gifts  of  every  kind  and  nature 
whatsoever,  shall  be  and  become  the  authority  fund.  The  authority,  in 
its  discretion,  is  charged  with  the  duty  of  pledging,  utilizing,  or 
expending  the  authority  fund  for  the  following  purposes: 

(1)  Pledges  to  the  payment  of  any  revenue  bond  issue  require¬ 
ments,  sinking  or  reserve  funds,  as  may  be  provided  for  under  Code 
Section  32-10-102; 

(2)  The  payment  of  any  outstanding  unpaid  revenue  bond  obliga¬ 
tions  or  administrative  expenses; 

(3)  The  construction  of  all  or  any  part  of  projects,  the  need  for 
which  is  concurred  in  by  the  Governor  and  the  board; 

(4)  The  most  advantageous  obtainable  redemptions  and  retire¬ 
ments  of  the  authority’s  bonds  pursuant  to  the  prepayment  redemp- 
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tion  privileges  accorded  to  the  authority  upon  the  various  issues  of 
bonds  outstanding; 

(5)  The  most  advantageous  open  market  purchase  of  the  authori¬ 
ty’s  bonds  that  the  authority  may  accomplish; 

(6)  Investment  in  such  securities  and  in  such  manner  as  it  deter¬ 
mines  to  be  in  its  best  interest;  and 

(7)  Subject  to  the  terms  of  any  resolution  or  trust  indenture 
authorizing  the  issuance  of  revenue  bonds,  the  transfer  of  funds  to 
the  department  to  be  used  by  the  department  for  department 
purposes.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302,  §  10;  Ga.  L.  1972,  p. 
179,  §  17;  Code  1933,  §  95A-1247,  enacted  by  Ga.  L.  1973,  p.  947, 
§  1;  Ga.  L.  2001,  p.  1251,  §  1-11.) 

JUDICIAL  DECISIONS 

Cited  in  Campbell  v.  State  Rd.  & 

Tollway  Auth.,  276  Ga.  714,  583  S.E.2d  32 
(2003). 

32-10-73.  Designation  of  moneys  received  pursuant  to  article  as 
trust  funds. 

All  moneys  received  pursuant  to  the  authority  of  this  article,  whether 
as  proceeds  from  the  sale  of  revenue  bonds  or  as  revenues,  tolls,  and 
earnings,  shall  be  deemed  to  be  trust  funds  to  be  held  and  applied  solely 
as  provided  in  this  article.  The  bondholders  paying  or  entitled  to  receive 
the  benefits  of  such  bonds  shall  have  a  lien  on  all  such  funds  until 
applied  as  provided  for  in  any  resolution  or  trust  indenture  of  the 
authority.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  32;  Code  1933, 
§  95A-1269,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 

Cited  in  Campbell  v.  State  Rd.  & 

Tollway  Auth.,  276  Ga.  714,  583  S.E.2d  32 
(2003). 

32-10-74.  Effect  of  article. 

This  article  shall  be  deemed  to  provide  an  additional  and  alternative 
method  for  the  doing  of  the  things  authorized  thereby  and  shall  be 
regarded  as  supplemental  and  additional  to  powers  conferred  by  other 
laws  and  shall  not  be  regarded  as  in  derogation  of  any  powers  now 
existing.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  34;  Code  1933, 
§  95A-1271,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 


1324 


32-10-75 


PUBLIC  AUTHORITIES 


32-10-76 


32-10-75.  Construction  of  article. 

This  article,  being  for  the  welfare  of  the  state  and  its  inhabitants, 
shall  be  liberally  construed  to  effect  the  purposes  of  this  article.  (Ga.  L. 
1953,  Jan. -Feb.  Sess.,  p.  302,  §  35;  Code  1933,  §  95A-1272,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1991,  p.  94,  §  32.) 

32-10-76.  Grant  programs;  pilot  program  formation;  factors  to 
be  considered  in  selecting  pilot  projects;  procedures; 
eligible  projects. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Local  government  authority”  and  “state”  mean  the  same  as 
under  49  U.S.C.  Section  5302. 

(2)  “Public-private  project  initiative”  means  a  local  or  regional 
streetcar  project  which  is  proposed  and  advanced  by  a  cooperative 
entity  or  sponsor  that  involves  a  combined  public  and  private  sector 
financing  and  development  structure  which  includes  not  for  profit 
entities. 

(3)  “Streetcar”  includes,  but  is  not  limited  to,  a  rail  transit  vehicle, 
including  a  modern,  antique,  or  reproduction  vehicle,  that  is  designed 
to  fit  the  scale  and  traffic  patterns  of  the  neighborhoods  through 
which  it  travels  and  operates  at  lower  speeds  generally  in  existing 
rights  of  way  through  mixed  traffic,  with  frequent  stops. 

(b)  The  authority  shall  establish  and  implement  a  five-year  grant 
program  to  provide  assistance  to  local  governmental  authorities  as  well 
as  a  public-private  project  initiative  for  the  capital,  technical,  and 
start-up  costs  of  development  and  expansion  of  streetcar  transportation 
and  attendant  economic  and  community  development  opportunities. 
The  five-year  grant  program  shall  begin  when  funding  becomes  avail¬ 
able  for  such  purposes.  The  five-year  grant  program  may  be  renewed  at 
the  end  of  each  five-year  period,  consistent  with  the  provisions  of  this 
Code  section. 

(c)  The  authority  will  work  closely  with  the  formation  of  a  pilot 
program  and  will  provide  a  state-level  flow  through  point  for  any 
available  federal  funding  or  other  forms  of  financial  and  development 
sources  and  assistance  for  local,  regional,  and  public-private  streetcar 
projects. 

(d)  The  authority  shall  consider  the  following  factors  in  its  selection 
of  projects  that  will  be  implemented  by  this  pilot  program: 

(1)  The  project  is  ripe  for  development,  construction,  and  opera¬ 
tion; 
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(2)  The  project  application  demonstrates  strong  local  and  private 
sector  financial  participation  in  the  project; 

(3)  The  project  will  foster  redevelopment  opportunities  adjacent  to 
the  streetcar  line  for  which  assistance  is  being  sought; 

(4)  The  project  includes  the  financial  participation  of  the  private 
owners  of  real  property  abutting  the  streetcar  line,  with  the  exception 
of  owner  occupied  residential  properties,  for  some  of  the  capital  costs 
of  the  project; 

(5)  The  project  application  demonstrates  that  development  or 
redevelopment  agreements  are  in  place  with  respect  to  the  project 
and  land  planning  policies  complimentary  to  the  project  have  been 
adopted  for  land  in  close  proximity  to  the  streetcar  line,  including  the 
availability  of  property  zoned  to  accommodate  mixed  use  develop¬ 
ment  adjacent  to  the  streetcar  line; 

(6)  The  project  application  demonstrates  either  how  redeveloping 
or  new  neighborhoods  on  vacant  or  underutilized  land  will  be 
connected  by  the  project  to  each  other  or  to  major  attractors  in  the 
central  city  where  the  project  will  be  carried  out  or  how  circulator  or 
connector  lines  under  the  project  will  connect  developed  neighbor¬ 
hoods  with  one  another  or  with  the  business  district  in  the  central 
city; 

(7)  The  project  has  demonstrated  desirable  levels  of  local  financial 
and  linking  resources  commitment;  and 

(8)  The  project  may  include,  and  is  encouraged  to  include,  a 
public-private  project  initiative  and  organizational  structure  or  spon¬ 
sor. 

(e)  The  authority  will  coordinate  with  all  appropriate  metropolitan, 
regional,  and  municipal  planning  and  development  agencies  where 
projects  may  be  pursued  and  will  coordinate  with  the  Georgia  Regional 
Transportation  Authority  and  appropriate  local  transit  agencies  in  the 
development,  funding,  and  implementation  of  various  streetcar  proj¬ 
ects. 

(f)  In  order  to  receive  grant  assistance  under  this  Code  section,  a 
sponsor  of  a  project  must  submit  to  the  authority  an  application  that 
includes  a  detailed  operating  plan  for  the  streetcar  line  for  which  such 
assistance  is  being  sought,  including  the  frequency  of  service,  hours  of 
operation,  stop  locations,  and  demonstration  of  the  financial  capacity  of 
the  sponsor  to  operate  the  streetcar  line. 

(g)  A  project  for  which  grant  assistance  may  be  provided  under  this 
Code  section  may  include  streetscaping,  signalization  modifications, 
and  other  modifications  to  the  road  system  or  other  public  rights  of  way 
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on  which  the  project  is  to  be  carried  out;  acquisition  of  streetcars;  and 
project  construction,  design,  and  engineering.  (Code  1981,  §  32-10-76, 
enacted  by  Ga.  L.  2006,  p.  498,  §  2/SB  150.) 

Editor’s  notes.  —  Ga.  L.  2006,  p.  498,  known  and  may  be  cited  as  the  ‘Georgia 
§  1/SB  150,  not  codified  by  the  General  Community  Streetcar  Development  and 
Assembly,  provides  that:  “This  Act  shall  be  Revitalization  Act.’” 

32-10-77.  General  Assembly  approval  of  funding. 

No  funding  by  issuing  bonds,  any  other  state  funds,  or  federal  funds 
administered  by  the  Department  of  Transportation  shall  be  allowed  for 
streetcar  projects  by  any  state  entity  or  authority,  including,  but  not 
limited  to,  the  Department  of  Transportation  or  the  State  Road  and 
Tollway  Authority,  or  any  other  subsidiary  of  the  state,  without  specific 
prior  approval  by  passage  of  a  general  Act  by  the  General  Assembly. 
(Code  1981,  §  32-10-77,  enacted  by  Ga.  L.  2006,  p.  498,  §  3/SB  150.) 

Editor’s  notes.  —  Ga.  L.  2006,  p.  498,  known  and  may  be  cited  as  the  ‘Georgia 
§  1/SB  150,  not  codified  by  the  General  Community  Streetcar  Development  and 
Assembly,  provides  that:  “This  Act  shall  be  Revitalization  Act.’” 

Part  2 

Revenue  Bonds 

32-10-90.  Power  of  authority  to  issue  bonds  generally;  pledging 
of  tolls  and  other  project  revenues  for  payment  of 
principal  and  interest  of  bonds;  attributes  of  bonds 
generally. 

The  authority  shall  have  the  power  and  is  authorized,  at  one  time  or 
from  time  to  time,  to  provide  by  resolution  for  the  issuance  of  negotiable 
revenue  bonds  of  the  authority  for  the  purpose  of  paying  all  or  any  part 
of  the  cost,  as  defined  in  paragraph  (4)  of  Code  Section  32-10-60,  of  any 
one  or  a  combination  of  projects.  The  principal  and  interest  of  such 
revenue  bonds  shall  be  payable  from  and  may  be  secured  by  a  pledge  of 
tolls  and  other  revenues  of  all  or  any  part  of  the  project  financed  in 
whole  or  in  part  with  the  proceeds  of  such  issue  or  with  the  proceeds  of 
bonds  refunded  or  to  be  refunded  by  such  issue  or  by  a  pledge  of  any 
other  revenues  of  the  authority  that  are  legally  available  for  such 
purpose.  The  bonds  of  each  issue  shall  be  dated,  shall  bear  interest  as 
provided  for  in  Code  Section  32-10-91,  shall  mature  not  later  than  40 
years  from  the  date  of  issue,  shall  be  payable  in  such  media  of  payments 
as  to  both  principal  and  interest  as  may  be  determined  by  the  authority, 
and  may  be  made  redeemable  before  maturity,  at  the  option  of  the 
authority,  at  such  price  or  prices  and  under  such  terms  and  conditions 
as  may  be  fixed  by  the  authority  in  the  resolution  providing  for  the 
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issuance  of  the  bonds.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302,  §  12;  Ga.  L. 
1972,  p.  179,  §  19;  Code  1933,  §  95A-1249,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  2001,  p.  1251,  §  1-12.) 

Cross  references.  —  Revenue  bonds 
generally,  §  36-82-60  et  seq. 

32-10-90.1.  Garvee  bond  provisions. 

(a)  As  used  in  this  Code  section,  the  term  “grant  anticipation  revenue 
vehicle”  or  “garvee  bond”  means  any  bond  issued  by  the  authority  which 
is  an  eligible  debt  financing  instrument  within  the  scope  of  23  U.S.C. 
Section  122  or  which  is  otherwise  to  be  repaid  or  reimbursed  in  whole 
or  in  part,  directly  or  indirectly,  from  federal  funds. 

(b)  With  respect  to  garvee  bonds  and  projects  financed  by  garvee 
bonds,  the  provisions  and  limitations  of  this  Code  section  shall  control 
over  any  other  conflicting  provisions  of  this  article,  it  being  the 
intention  of  the  General  Assembly  that  grant  anticipation  revenue 
vehicles  and  projects  funded  thereby  be  fully  subject  to  the  terms 
expressed  in  this  Code  section. 

(c)  For  the  purpose  of  issuance  and  use  of  the  proceeds  of  garvee 
bonds,  the  authority  and  the  department  shall  give  priority,  as  far  as 
reasonably  practicable  in  the  judgment  of  the  department,  to  the 
completion  of  those  portions  of  the  Developmental  Highway  System  as 
set  out  in  paragraphs  (1)  through  (13)  and  paragraphs  (15)  and  (16)  of 
subsection  (a)  of  Code  Section  32-4-22  and  such  further  paragraphs  as 
may  be  added  to  such  subsection  from  time  to  time,  with  due  regard  to 
the  timely  and  economical  completion  of  the  portion  set  out  in  para¬ 
graph  (14)  thereof. 

(d)  Any  project  the  cost  of  which  is  paid  from  the  proceeds  of  garvee 
bonds  shall  be,  pursuant  to  a  contract  or  agreement  between  the 
authority  and  the  department,  planned,  designed,  and  constructed  by 
the  Department  of  Transportation  or  a  contractor  contracting  with  the 
Department  of  Transportation. 

(e)  If  during  any  state  fiscal  year  the  amount  of  federal  reimburse¬ 
ment  available  to  the  State  of  Georgia  under  23  U.S.C.  Section  122  is  or 
will  be  reduced  below  90  percent  of  the  amount  available  during  Fiscal 
Year  2000-2001,  the  authority  shall  not  thereafter  issue  any  garvee 
bond. 

(f )  If  cost  effective  as  determined  by  the  authority,  garvee  bonds  shall 
be  insured.  (Code  1981,  §  32-10-90.1,  enacted  by  Ga.  L.  2001,  p.  1251, 
§  1-12.1.) 
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Code  Commission  notes.  —  Pursuant  U.S.  Code.  —  Payments  to  states  for 
to  Code  Section  28-9-5,  in  2001,  a  comma  bond  and  other  debt  instrument  financing, 
was  inserted  following  “garvee  bonds”  in  23  U.S.C.  §  122. 
subsection  (c). 

JUDICIAL  DECISIONS 

Cited  in  Campbell  v.  State  Rd.  & 

Tollway  Auth.,  276  Ga.  714,  583  S.E.2d  32 
(2003). 

32-10-91.  Obtaining  of  loans  and  issuance  and  sale  of  notes  and 
bonds;  sale  of  obligations. 

The  authority  may  authorize  by  resolution  the  following:  the  obtain¬ 
ing  of  loans;  the  issuance  and  sale  of  notes;  and  the  issuance  and  sale 
of  bonds.  The  foregoing  obligations  may  be  offered  at  public  or  private 
sale  in  such  manner  and  for  such  interest  rate  and  at  such  price  as  the 
authority  may  determine  to  be  in  the  best  interests  of  the  authority  and 
the  state,  provided  that  any  offering  is  subject  to  the  review  and 
approval  of  the  Georgia  State  Financing  and  Investment  Commission 
pursuant  to  the  provisions  of  Article  2  of  Chapter  17  of  Title  50.  (Ga.  L. 
1953,  Jan. -Feb.  Sess.,  p.  302,  §  13;  Code  1933,  §  95A-1250,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1989,  p.  489,  §  1.) 

32-10-92.  Bonds  authorized  by  resolution;  specification  of 
terms;  public  or  private  sale. 

Bonds  issued  by  the  authority  shall  be  authorized  by  resolution  of  the 
authority,  be  in  such  denominations,  bear  such  date  or  dates,  and 
mature  at  such  time  or  times  within  40  years  from  the  issuance  thereof 
as  the  authority  determines  to  be  appropriate.  Such  bonds  shall  be 
subject  to  such  terms  of  redemption,  bear  interest  at  such  rate  or  rates 
payable  at  such  times,  be  in  registered  form  or  book-entry  form  through 
a  securities  depository,  or  both,  as  to  principal  or  interest  or  both 
principal  and  interest,  carry  such  registration  privileges,  be  executed  in 
such  manner,  be  payable  in  such  medium  of  payment  at  such  place  or 
places,  and  be  subject  to  such  terms  and  conditions  as  such  resolution 
of  the  authority  may  provide;  provided,  however,  in  lieu  of  specifying 
the  rate  or  rates  of  interest  which  the  bonds  to  be  issued  by  an  authority 
are  to  bear,  the  resolution  of  the  authority  may  provide  that  the  bonds 
when  issued  will  bear  interest  at  a  rate  not  exceeding  a  maximum  per 
annum  rate  of  interest  which  may  be  fixed  or  may  fluctuate  or 
otherwise  change  from  time  to  time  as  specified  in  the  resolution  or  may 
state  that,  in  the  event  the  bonds  are  to  bear  different  rates  of  interest 
for  different  maturity  dates,  none  of  such  rates  will  exceed  the  maxi¬ 
mum  rate,  which  rate  may  be  fixed  or  may  fluctuate  or  otherwise 
change  from  time  to  time,  as  specified.  Bonds  may  be  sold  at  public  or 
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private  sale  for  such  price  or  prices  as  the  authority  shall  determine. 
(Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  14;  Code  1933,  §  95A-1251, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1985,  p.  149,  §  32;  Ga.  L. 
2001,  p.  1251,  §  1-13.) 

32-10-93.  Execution,  seal,  and  signing  of  bonds. 

All  bonds  issued  by  the  authority  shall  be  executed  in  the  name  of  the 
authority  by  the  chairperson  and  secretary  of  the  authority  and  shall  be 
sealed  with  the  official  seal  of  the  authority  or  a  facsimile  thereof.  The 
facsimile  signatures  of  the  chairperson  and  secretary  of  the  authority 
may  be  imprinted  thereon  in  lieu  of  the  manual  signatures  of  such 
officers  if  the  authority  so  directs  in  the  resolution  authorizing  such 
bonds  or  otherwise.  In  case  any  officer  whose  manual  or  facsimile 
signature  shall  appear  on  any  bonds  shall  cease  to  be  such  officer  before 
the  delivery  of  such  bonds,  such  signature  shall  nevertheless  be  valid 
and  sufficient  for  all  purposes  the  same  as  if  he  or  she  had  remained  in 
office  until  such  delivery.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  15; 
Code  1933,  §  95A-1252,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L. 
2001,  p.  1251,  §  1-13.1.) 

32-10-94.  Status  of  bonds  as  negotiable  instruments;  tax  exemp¬ 
tion  for  bonds,  their  transfer,  and  income  therefrom. 

All  revenue  bonds  issued  under  this  article  shall  have  and  are 
declared  to  have  all  the  qualities  and  incidents  of  negotiable  instru¬ 
ments  under  the  negotiable  instruments  law  of  the  state.  Such  bonds, 
their  transfer,  and  the  income  therefrom  shall  be  exempt  from  all 
taxation  in  this  state.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  16;  Code 
1933,  §  95A-1253,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-95.  Utilization  of  bond  proceeds;  procedure  in  cases 
where  proceeds  are  less  than  or  greater  than  cost  of 
project  or  combined  projects. 

The  proceeds  of  the  bonds  shall  be  used  solely  for  the  payment  of  the 
cost  of  the  project  or  combined  projects  and  shall  be  disbursed  upon 
requisition  or  order  of  the  chairman  of  the  authority  or  its  duly  bonded 
agents  under  such  restrictions,  if  any,  as  the  resolution  authorizing  the 
issuance  of  the  bonds  or  the  trust  indenture  may  provide.  If  the 
proceeds  of  such  bonds,  by  error  of  calculation  or  otherwise,  shall  be  less 
than  the  cost  of  the  project  or  combined  projects,  unless  otherwise 
provided  in  the  resolution  authorizing  the  issuance  of  the  bonds  or  in 
the  trust  indenture,  additional  bonds  may  in  like  manner  be  issued  to 
provide  the  amount  of  such  deficit,  which  bonds,  unless  otherwise 
provided  in  the  resolution  authorizing  the  issuance  of  the  bonds  or  in 
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the  trust  indenture,  shall  be  deemed  to  be  of  the  same  issue  and  shall 
be  entitled  to  payment  from  the  same  fund  without  preference  or 
priority  of  the  bonds  first  issued  for  the  same  purpose.  If  the  proceeds 
of  the  bonds  of  any  issue  shall  exceed  the  amount  required  for  the 
purpose  for  which  such  bonds  are  issued,  all  surplus  shall  be  paid  into 
the  sinking  fund  provided  for  the  payment  of  principal  and  interest  of 
such  bonds.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302,  §  17;  Code  1933, 
§  95A-1254,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-96.  Issuance  of  interim  receipts,  interim  certificates,  and 
temporary  bonds. 

Prior  to  the  preparation  of  definitive  bonds,  the  authority  may,  under 
like  restrictions,  issue  interim  receipts,  interim  certificates,  or  tempo¬ 
rary  bonds,  with  or  without  coupons  exchangeable  for  definitive  bonds 
upon  the  issuance  of  the  latter.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302, 
§  18;  Code  1933,  §  95A-1255,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-97.  Replacement  of  lost  or  mutilated  bonds. 

The  authority  may  also  provide  for  the  replacement  of  any  bond 
which  becomes  mutilated  or  which  is  destroyed  or  lost.  (Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  302,  §  19;  Code  1933,  §  95A-1256,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1.) 


RESEARCH  REFERENCES 

ALR.  —  Construction  and  effect  of  stat-  destroyed  securities  issued  by  state  or 
utes  in  relation  to  duplication  of  lost  or  other  public  body,  63  ALR  388. 

32-10-98.  Conditions  precedent  to  taking  effect  of  resolutions 
for  bond  issuance;  issuance  of  bonds  of  a  single  issue 
for  purpose  of  paying  cost  of  one  or  more  projects. 

Resolutions  for  the  issuance  of  revenue  bonds  may  be  adopted 
without  any  other  proceedings  or  the  happening  of  any  other  conditions 
or  things  than  those  proceedings,  conditions,  and  things  which  are 
specified  or  required  by  this  article.  In  the  discretion  of  the  authority, 
revenue  bonds  of  a  single  issue  may  be  issued  for  the  purpose  of  paying 
the  cost  of  any  one  or  more,  including  a  combination  of,  projects  at  any 
one  location  or  any  number  of  locations.  Any  resolution  providing  for 
the  issuance  of  revenue  bonds  under  this  article  shall  become  effective 
immediately  upon  its  passage  and  need  not  be  published  or  posted;  and 
any  such  resolution  may  be  passed  at  any  regular  or  special  or 
adjourned  meeting  of  the  authority  by  a  majority  of  its  members.  (Ga. 
L.  1953,  Jan. -Feb.  Sess.,  p.  302,  §  20;  Code  1933,  §  95A-1257,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1.) 
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32-10-99.  Credit  of  state  not  pledged. 

Revenue  bonds  issued  under  this  article  shall  not  be  deemed  to 
constitute  a  debt  of  the  State  of  Georgia  or  a  pledge  of  the  faith  and 
credit  of  the  state,  but  such  bonds  shall  be  payable  from  the  revenues 
and  funds  of  the  authority  as  provided  for  in  the  resolutions  or  trust 
indentures  authorizing  or  securing  such  bond  issues;  and  the  issuance 
of  such  revenue  bonds  shall  not  directly,  indirectly,  or  contingently 
obligate  the  state  to  levy  or  to  pledge  any  form  of  taxation  whatsoever 
therefor  or  to  make  any  appropriation  for  the  payment  thereof;  and  all 
such  bonds  shall  contain  recitals  on  their  face  covering  substantially 
the  foregoing  provisions  of  this  Code  section.  (Ga.  L.  1953,  Jan. -Feb. 
Sess.,  p.  302,  §  21;  Code  1933,  §  95A-1258,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1991,  p.  94,  §  32;  Ga.  L.  2001,  p.  1251,  §  1-13.2.) 

32-10-100.  Trust  indenture  as  security  for  bonds. 

(a)  In  the  discretion  of  the  authority,  any  issue  of  such  revenue  bonds 
may  be  secured  by  a  trust  indenture  by  and  between  the  authority  and 
a  corporate  trustee,  which  may  be  any  trust  company  or  bank  having 
the  powers  of  a  trust  company,  inside  or  outside  of  the  state.  Such  trust 
indenture  may  pledge  or  assign  tolls,  revenues,  and  earnings  to  be 
received  by  the  authority. 

(b)  Either  the  resolution  providing  for  the  issuance  of  revenue  bonds 
or  such  trust  indenture  may  contain  provisions  for  protecting  and 
enforcing  the  rights  and  remedies  of  the  bondholder,  including  the  right 
of  the  appointment  of  a  receiver  upon  default  in  the  payment  of  any 
principal  or  interest  obligation  and  the  right  of  any  receiver  or  inden¬ 
ture  trustee  to  enforce  collection  of  tolls,  revenues,  or  other  charges  for 
the  use  of  the  project  or  projects,  necessary  to  pay  all  costs  of  operation, 
all  reserves  provided  for,  the  principal  and  interest  on  all  bonds  in  the 
given  issue,  all  cost  of  collection,  and  all  other  costs  reasonably 
necessary  to  accomplish  the  collection  of  such  sums,  in  the  event  of  any 
default  by  the  authority. 

(c)  Such  resolution  or  trust  indenture  may  include  covenants  setting 
forth  the  duties  of  the  authority  in  relation  to  the  acquisition  of 
property;  the  construction  of  the  project;  the  custody,  safeguarding,  and 
application  of  all  moneys;  and  the  operation  and  maintenance  of  the 
project  or  projects;  and  may  also  provide  that  any  project  shall  be 
constructed  and  paid  for  under  the  supervision  of  department  engineers 
or  others  satisfactory  to  the  original  purchasers  of  the  bonds  issued  for 
such  project  or  projects.  Such  resolution  or  trust  indenture  may  also 
require  that  the  security  given  by  contractors  and  by  any  depository  of 
the  proceeds  of  the  bonds  or  revenues  or  other  moneys  be  satisfactory  to 
such  purchasers  and  may  also  contain  provisions  concerning  the 
conditions,  if  any,  upon  which  additional  revenue  bonds  may  be  issued. 
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(d)  It  shall  be  lawful  for  any  bank  or  trust  company  incorporated 
under  the  laws  of  this  state  to  act  as  such  depository  and  to  furnish  such 
indemnifying  bonds  or  pledge  such  securities  as  may  be  required  by  the 
authority.  Such  indenture  may  set  forth  the  rights  and  remedies  of  the 
bondholders  and  of  the  trustee  and  may  restrict  the  individual  right  of 
action  of  bondholders  as  is  customary  in  trust  indentures  securing 
bonds  and  debentures  of  corporations. 

(e)  In  addition  to  the  foregoing,  such  trust  indenture  may  contain 
such  other  provisions  as  the  authority  may  deem  reasonable  and  proper 
for  the  security  of  the  bondholders.  All  expenses  incurred  in  carrying 
out  such  trust  indenture  may  be  treated  as  a  part  of  the  cost  of 
maintenance,  operation,  and  repair  of  the  project  affected  by  such 
indenture.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  22;  Ga.  L.  1972,  p. 
179,  §  20;  Code  1933,  §  95A-1259,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  1985,  p.  149,  §  32.) 

32-10-101.  Payment  of  bond  proceeds  to  trustee. 

The  authority  shall,  in  the  resolution  providing  for  issuance  of 
revenue  bonds  or  in  the  trust  indenture,  provide  for  the  payment  of  the 
proceeds  of  the  sale  of  the  bonds  to  any  officer  or  person  who  or  any 
agency,  bank,  or  trust  company  which  shall  act  as  trustee  of  such  funds 
and  shall  hold  and  apply  such  funds  as  provided  in  this  article,  subject 
to  such  regulations  as  this  article  and  such  resolution  or  trust  inden¬ 
ture  may  provide.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  23;  Code  1933, 
§  95A-1260,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-102.  Pledges  of  revenues,  tolls,  and  earnings;  creation  and 
disposition  of  sinking  funds. 

(a)  The  revenues,  tolls,  and  earnings  derived  from  any  particular 
project  or  projects  and  all  or  any  part  of  the  revenues,  tolls,  and 
earnings  received  by  the  authority,  regardless  of  whether  or  not  such 
tolls,  earnings,  and  revenues  were  produced  by  a  particular  project  for 
which  bonds  have  been  issued,  unless  otherwise  pledged  or  allocated, 
may  be  pledged  by  the  authority  to  the  payment  of  the  principal  and 
interest  obligations  of  any  revenue  bond  issues  of  the  authority.  All 
funds  so  pledged,  from  whatever  source  received,  which  may  include 
funds  received  from  one  or  more  of  all  sources  of  the  authority’s  income, 
shall  be  set  aside  at  regular  intervals,  as  may  be  provided  in  the 
resolutions  or  trust  indentures,  into  sinking  funds  which  shall  be 
pledged  to  and  charged  with  the  payment  of  (1)  the  interest  upon  such 
revenue  bonds  as  such  interest  shall  fall  due,  (2)  the  principal  of  the 
bonds  as  the  same  shall  mature,  (3)  the  necessary  charges  of  paying 
agents  for  paying  principal  and  interest,  and  (4)  any  premium  required 
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upon  bonds  retired  by  call  or  purchase  as  may  be  provided  in  the 
resolutions  or  trust  indentures. 

(b)  The  use  and  disposition  of  such  sinking  funds  shall  be  subject  to 
such  regulations  as  may  be  provided  in  the  resolutions  authorizing  the 
issuance  of  the  revenue  bonds  or  in  the  trust  indentures;  but,  except  as 
may  otherwise  be  provided  in  such  resolutions  or  trust  indentures,  such 
sinking  funds,  individually,  shall  be  funds  for  the  benefit  of  all  revenue 
bonds  of  the  given  issue  for  which  they  are  created  without  distinction 
or  priority  of  one  over  another.  Subject  to  the  resolution  or  trust 
indenture  of  any  given  bond  issue,  any  moneys  in  such  sinking  funds, 
after  all  bonds  and  the  interest  thereon  for  which  such  sinking  funds 
were  pledged  have  been  paid,  may  be  paid  into  the  authority  fund 
provided  for  in  Code  Section  32-10-72.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p. 
302,  §  24;  Code  1933,  §  95A-1261,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-103.  Rights  and  remedies  of  holders  of  bonds  or  interest 
coupons  and  of  indenture  trustees. 

Any  holders  of  revenue  bonds  issued  under  this  article  or  any  of  the 
coupons  appertaining  thereto,  any  duly  appointed  receiver  of  such 
bonds  or  coupons,  and  any  indenture  trustee  for  bondholders,  except  to 
the  extent  the  rights  given  in  this  Code  section  may  be  restricted  by 
resolution  passed  before  the  issuance  of  the  bonds  or  by  the  trust 
indenture,  may,  either  at  law  or  in  equity,  by  action,  mandamus,  or 
other  proceedings,  protect  and  enforce  any  and  all  rights  under  the  laws 
of  Georgia  or  granted  in  this  Code  section  or  under  such  resolution  or 
trust  indentures  and  may  enforce  and  compel  performance  of  all  duties 
required  by  this  article  or  by  such  resolution  or  trust  indenture  to  be 
performed  by  the  authority  or  any  officer  thereof,  including  the  fixing, 
charging,  and  collection  of  revenues,  tolls,  and  other  charges  for  the  use 
of  the  project  or  projects.  No  holder  of  any  such  bond  or  receiver  or 
indenture  trustee  thereof  shall  have  the  right  to  compel  any  exercise  of 
the  taxing  power  of  the  state  to  pay  any  such  bond  or  the  interest 
thereon  or  to  enforce  the  payment  thereof  against  any  property  of  the 
state;  nor  shall  any  such  bond  constitute  a  charge,  lien,  or  encum¬ 
brance,  legal  or  equitable,  upon  any  property  of  the  state.  (Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  302,  §  25;  Code  1933,  §  95A-1262,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  1982,  p.  3,  §  32.) 

32-10-104.  Refunding  bonds. 

The  authority  is  authorized,  subject  to  any  prior  resolution  or  trust 
indenture,  to  provide  by  resolution  for  the  issuance  of  revenue  refund¬ 
ing  bonds  of  the  authority  for  the  purpose  of  refunding  any  revenue 
bonds  issued  under  this  article  and  then  outstanding,  together  with 
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accrued  interest  thereon.  The  issuance  of  such  revenue  refunding 
bonds,  the  maturities  and  all  other  details  thereof,  the  rights  of  the 
holders  thereof,  and  the  duties  of  the  authority  in  respect  to  the  same 
shall  be  governed  by  this  article  insofar  as  the  same  may  be  applicable. 
(Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  26;  Code  1933,  §  95A-1263, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

RESEARCH  REFERENCES 

ALR.  —  Power  of  municipal  corporation  fund  by  taxation  is  required  by  constitu¬ 
te  refund  special  assessment  bonds,  102  tional  or  statutory  provision,  157  ALR 
ALR  202.  794. 

Power  of  municipality  or  other  govern-  Power  of  governmental  unit  to  issue 
mental  body  to  issue  refunding  bonds  to  bonds  as  implying  power  to  refund  them,  1 
retire  obligation  in  respect  of  which  the  ALR2d  134. 
creation  and  maintenance  of  a  sinking 

32-10-105.  Investment  of  funds  in  bonds;  deposit  of  bonds  as 
securities. 

The  bonds  authorized  in  paragraph  (8)  of  Code  Section  32-10-63  and 
in  Code  Section  32-10-90  are  deemed  securities  in  which  (1)  all  public 
officers  and  bodies  of  this  state  and  all  municipalities  and  all  municipal 
subdivisions,  (2)  all  insurance  companies  and  associations  and  other 
persons  carrying  on  an  insurance  business,  (3)  all  banks,  bankers,  trust 
companies,  savings  banks  and  savings  associations,  including  savings 
and  loan  associations,  building  and  loan  associations,  investment 
companies,  and  other  persons  carrying  on  a  banking  business,  (4)  all 
administrators,  guardians,  executors,  trustees,  and  other  fiduciaries, 
and  (5)  all  other  persons  whatsoever  who  are  now  or  may  hereafter  be 
authorized  to  invest  in  bonds  or  other  obligations  of  the  state  may 
properly  and  legally  invest  funds,  including  capital  in  their  control  or 
belonging  to  them.  The  bonds  are  also  deemed  securities  which  may  be 
deposited  with  and  shall  be  received  by  all  public  officers  and  bodies  of 
this  state  and  all  municipalities  and  municipal  subdivisions  for  any 
purpose  for  which  the  deposit  of  the  bonds  or  other  obligations  of  this 
state  is  now  or  may  hereafter  be  authorized.  (Ga.  L.  1953,  Jan.-Feb. 
Sess.,  p.  302,  §  27;  Code  1933,  §  95A-1264,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1.) 

32-10-106.  Protection  of  interests  and  rights  of  bondholders. 

While  any  of  the  bonds  issued  by  the  authority  remain  outstanding, 
the  powers,  duties,  or  existence  of  the  authority  or  of  its  officers, 
employees,  or  agents  shall  not  be  diminished  or  impaired  in  any 
manner  that  will  affect  adversely  the  interests  and  rights  of  the  holders 
of  such  bonds.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  31;  Ga.  L.  1972, 
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p.  179,  §  21;  Code  1933,  §  95A-1268,  enacted  by  Ga.  L.  1973,  p.  947, 

§  1.) 

32-10-107.  Confirmation  and  validation  of  bonds. 

Bonds  of  the  authority  shall  be  confirmed  and  validated  in  accordance 
with  Article  3  of  Chapter  82  of  Title  36,  the  “Revenue  Bond  Law.”  The 
bonds,  when  validated,  and  the  judgment  of  validation  shall  be  final 
and  conclusive  with  respect  to  such  bonds  and  against  the  authority 
issuing  the  same.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302,  §  30;  Code  1933, 
§  95A-1267,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

32-10-108.  Transfer  of  projects  to  state  highway  system  free 
from  tolls. 

Upon  payment  in  full  of  all  bonds  and  the  interest  thereon  and 
obligations  of  every  nature  whatsoever  for  the  payment  of  which  the 
revenues  of  any  given  project  or  projects  have  been  pledged,  in  whole  or 
in  part,  either  originally  or  subsequently,  either  primarily  or  second¬ 
arily,  directly  or  indirectly  or  otherwise,  or  upon  the  setting  aside  in 
trust,  for  the  benefit  of  bondholders  or  other  obligees,  of  a  sufficient 
amount  for  the  payment  of  all  such  bonds  and  other  obligations  and  the 
interest  thereon  to  the  maturity  thereof,  such  project  or  projects,  if 
deemed  by  the  department  to  be  in  a  safe  and  satisfactory  condition  of 
repair  and  traffic  capacity,  may  become  part  of  the  state  highway 
system  and  thereafter  shall  be  maintained  by  the  department  free  of 
tolls.  In  the  event  such  project  or  projects  to  be  transferred  are  not  in 
good  condition,  in  the  judgment  of  the  department,  the  department 
shall  be  charged  with  the  duty  of  immediately  advising  the  authority  in 
writing  what  will  be  necessary  to  accomplish  such  safe  and  satisfactory 
condition  of  repair  and  traffic  capacity;  and  the  authority  thereafter 
shall  apply  sufficient  revenue  from  such  project  or  projects  to  the 
accomplishment  of  such  safe  condition  of  repair  and  traffic  capacity; 
and,  upon  its  accomplishment,  such  project  or  projects  shall  become  toll 
free  as  provided  in  this  Code  section.  Upon  the  fulfillment  of  all 
conditions  necessary  to  the  cessation  of  tolls  upon  any  such  project,  the 
authority  shall  convey  by  deed  all  right,  title,  and  interest  in  and  to 
such  project  to  the  department  for  and  in  consideration  of  $1.00,  which 
the  treasurer  of  the  department  is  authorized  to  pay  from  any  depart¬ 
ment  funds  available  to  him  for  any  department  expenditure.  (Ga.  L. 
1953,  Jan.-Feb.  Sess.,  p.  302,  §  9;  Ga.  L.  1972,  p.  179,  §  16;  Code  1933, 
§  95A-1246,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2001,  p.  1251, 
§  1-14.) 
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Code  Commission  notes.  —  Pursuant  “Upon  payment  if  full”  at  the  beginning  of 
to  Code  Section  28-9-5,  in  2001,  “Upon  the  Code  section, 
payment  in  full”  was  substituted  for 

32-10-109.  Covenant  with  holders  as  to  tax-exempt  status  of 
authority  property  and  bonds. 

It  is  found,  determined,  and  declared  that  the  creation  of  the 
authority  and  the  carrying  out  of  its  corporate  purpose  are  in  all 
respects  for  the  benefit  of  the  people  of  this  state  and  that  the  authority 
is  an  institution  of  purely  public  charity  and  will  be  performing  an 
essential  governmental  function  in  the  exercise  of  the  power  conferred 
upon  it  by  this  article;  and  this  state  covenants  with  the  holders  of  the 
bonds  that  the  authority  shall  not  be  required  to  pay  any  taxes  or 
assessments  upon  any  of  the  property  acquired  or  leased  by  it  or  under 
its  jurisdiction,  control,  possession,  or  supervision  or  upon  its  activities 
in  the  operation  or  maintenance  of  the  projects  erected  by  it  or  upon  any 
fees,  tolls,  or  other  charges  for  the  use  of  such  projects  or  upon  other 
income  received  by  the  authority  The  bonds  of  the  authority,  their 
transfer,  and  the  income  therefrom  shall  at  all  times  be  exempt  from 
taxation  within  this  state.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302,  §  28; 
Code  1933,  §  95A-1265,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

Code  Commission  notes.  —  Pursuant  substituted  for  “is”  near  the  beginning  of 
to  Code  Section  28-9-5,  in  1991,  “are”  was  this  Code  section. 

32-10-110.  Venue  and  jurisdiction  of  actions. 

Any  action  to  protect  or  enforce  any  rights  under  this  article  and  any 
action  pertaining  to  validation  of  any  bonds  issued  under  this  article 
brought  in  the  courts  of  this  state  shall  be  brought  in  the  Superior 
Court  of  Fulton  County,  which  shall  have  exclusive  original  jurisdiction 
of  such  actions.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302,  §  29;  Code  1933, 
§  95A-1266,  enacted  by  Ga.  L.  1973,  p.  947,  §  1.) 

JUDICIAL  DECISIONS 


Cited  in  M.A.R.T.A.  v.  McCain,  135  Ga. 
App.  460,  218  S.E.2d  122  (1975). 
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Part  3 

Transportation  Infrastructure  Bank 

32-10-120.  Short  title. 

This  part  shall  be  known  and  may  be  cited  as  the  “Georgia  Trans¬ 
portation  Infrastructure  Bank  Act.”  (Code  1981,  §  32-10-120,  enacted 
by  Ga.  L.  2008,  p.  73,  §  2/HB  1019.) 

32-10-121.  Creation;  governance;  corporate  purpose;  types  of 
accounts. 

(a)  There  shall  be  created  within  the  State  Road  and  Tollway 
Authority  an  instrumentality  of  the  state  to  be  known  as  the  Georgia 
Transportation  Infrastructure  Bank. 

(b)  The  bank  shall  be  governed  by  the  board  of  the  State  Road  and 
Tollway  Authority  as  provided  in  this  chapter. 

(c)  The  corporate  purpose  of  the  bank  is  to  assist  in  financing 
qualified  projects  by  providing  loans  and  other  financial  assistance  to 
government  units  for  constructing  and  improving  highway  and  trans¬ 
portation  facilities  necessary  for  public  purposes,  including  economic 
development.  The  exercise  by  the  bank  of  a  power  conferred  in  this  part 
is  an  essential  public  function. 

(d)  The  bank  shall  establish  and  maintain  at  least  the  four  following 
accounts  in  the  authority  fund: 

(1)  State  and  local  roadway  account; 

(2)  State  and  local  nonroadway  account; 

(3)  Federal  roadway  account;  and 

(4)  Federal  nonroadway  account.  (Code  1981,  §  32-10-121,  en¬ 
acted  by  Ga.  L.  2008,  p.  73,  §  2/HB  1019.) 

32-10-122.  Definitions. 

As  used  in  this  part,  the  term: 

(1)  “Bank”  means  the  Georgia  Transportation  Infrastructure 
Bank. 

(2)  “Board”  means  the  board  of  the  State  Road  and  Tollway 
Authority. 

(3)  “Department  of  Transportation”  means  the  Georgia  Depart¬ 
ment  of  Transportation  and  its  successors. 
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(4)  “Eligible  costs”  means,  as  applied  to  a  qualified  project  to  be 
financed  from  the  federal  roadway  account,  the  costs  that  are 
permitted  under  applicable  federal  laws,  requirements,  procedures, 
and  guidelines  in  regard  to  establishing,  operating,  and  providing 
assistance  from  the  bank.  As  applied  to  a  qualified  project  to  be 
financed  from  the  state  and  local  roadway  account,  these  costs 
include  the  costs  of  preliminary  engineering,  traffic  and  revenue 
studies,  environmental  studies,  right  of  way  acquisition,  legal  and 
financial  services  associated  with  the  development  of  the  qualified 
project,  construction,  construction  management,  facilities,  and  other 
costs  necessary  for  the  qualified  project.  As  applied  to  any  qualified 
project  to  be  financed  from  the  federal  nonroadway  account,  these 
costs  include  the  costs  of  preliminary  engineering,  traffic  and  revenue 
studies,  environmental  studies,  right  of  way  acquisition,  legal  and 
financial  services  associated  with  the  development  of  the  qualified 
project,  construction,  construction  management,  equipment,  facili¬ 
ties,  and  other  nonoperating  costs  necessary  for  the  qualified  project. 
As  applied  to  any  qualified  project  to  be  financed  from  the  state  and 
local  nonroadway  account,  these  costs  include  the  costs  of  prelimi¬ 
nary  engineering,  traffic  and  revenue  studies,  environmental  studies, 
right  of  way  acquisition,  legal  and  financial  services  associated  with 
the  development  of  the  qualified  project,  construction,  construction 
management,  equipment,  facilities,  and  other  nonoperating  costs 
necessary  for  the  qualified  project. 

(5)  “Eligible  project”  means  a  highway,  including  bridges,  air 
transport  and  airport  facilities,  and  rail,  or  transit  or  bicycle  facility 
project  which  provides  public  benefits  by  either  enhancing  mobility 
and  safety,  promoting  economic  development,  or  increasing  the  qual¬ 
ity  of  life  and  general  welfare  of  the  public.  The  term  “eligible  project” 
also  includes  mass  transit  systems  including,  but  not  limited  to, 
monorail  and  monobeam  mass  transit  systems.  There  may  be  in¬ 
cluded  as  part  of  any  such  project  all  improvements  necessary  to  the 
full  utilization  thereof,  including  site  preparation,  roads  and  streets, 
sidewalks,  water  supply,  outdoor  lighting,  belt  line  railroad  sidings 
and  lead  tracks,  bridges,  causeways,  terminals  for  railroad,  automo¬ 
tive,  and  air  transportation,  transportation  facilities  incidental  to  the 
project,  and  the  dredging  and  improving  of  harbors  and  waterways, 
none  of  which  foregoing  descriptive  words  shall  be  construed  to 
constitute  a  limitation. 

(6)  “Federal  accounts”  means,  collectively,  the  separate  accounts 
for  federal  roadway  funds  and  federal  nonroadway  funds. 

(7)  “Financing  agreement”  means  any  agreement  entered  into 
between  the  bank  and  a  qualified  borrower  pertaining  to  a  loan  or 
other  financial  assistance.  This  agreement  may  contain,  in  addition 
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to  financial  terms,  provisions  relating  to  the  regulation  and  supervi¬ 
sion  of  a  qualified  project,  or  other  provisions  as  the  board  may 
determine.  The  term  “financing  agreement”  includes,  without  limita¬ 
tion,  a  loan  agreement,  trust  indenture,  security  agreement,  reim¬ 
bursement  agreement,  guarantee  agreement,  bond  or  note,  ordinance 
or  resolution,  or  similar  instrument. 

(8)  “Government  unit”  means  a  municipal  corporation,  county, 
community  improvement  district,  or  any  public  operator  of  transit, 
including  combinations  of  two  or  more  of  these  entities,  acting  jointly 
to  construct,  own,  or  operate  a  qualified  project,  or  any  other  state 
authority,  board,  commission,  agency,  or  department  which  may 
construct,  own,  or  operate  a  qualified  project. 

(9)  “Loan”  means  an  obligation  subject  to  repayment  which  is 
provided  by  the  bank  to  a  qualified  borrower  for  all  or  a  part  of  the 
eligible  costs  of  a  qualified  project.  A  loan  may  be  disbursed  in 
anticipation  of  reimbursement  for  or  direct  payment  of  the  eligible 
costs  of  a  qualified  project. 

(10)  “Loan  obligation”  means  a  bond,  note,  or  other  evidence  of  an 
obligation  issued  by  a  qualified  borrower. 

(11)  “Other  financial  assistance”  includes,  but  shall  not  be  limited 
to,  grants,  contributions,  credit  enhancement,  capital  or  debt  re¬ 
serves  for  bonds  or  debt  instrument  financing,  interest  rate  subsidies, 
provision  of  letters  of  credit  and  credit  instruments,  provision  of  bond 
or  other  debt  financing  instrument  security,  and  other  lawful  forms  of 
financing  and  methods  of  leveraging  funds  that  are  approved  by  the 
board,  and,  in  the  case  of  federal  funds,  as  allowed  by  federal  law. 

(12)  “Project  revenues”  or  “revenues”  means  all  rates,  rents,  fees, 
assessments,  charges,  and  other  receipts  derived  or  to  be  derived  by 
a  qualified  borrower  from  a  qualified  project  or  made  available  from 
a  special  source,  and,  as  provided  in  the  applicable  financing  agree¬ 
ment,  derived  from  any  system  of  which  the  qualified  project  is  a  part 
or  from  any  other  revenue  producing  facility  under  the  ownership  or 
control  of  the  qualified  borrower  including,  without  limitation,  pro¬ 
ceeds  of  grants,  gifts,  appropriations  and  loans,  including  the  pro¬ 
ceeds  of  loans  made  by  the  bank,  investment  earnings,  reserves  for 
capital  and  current  expenses,  proceeds  of  insurance  or  condemnation 
and  proceeds  from  the  sale  or  other  disposition  of  property  and  from 
any  other  special  source  as  may  be  provided  by  the  qualified  bor¬ 
rower. 

(13)  “Qualified  borrower”  means  any  government  unit  authorized 
to  construct,  operate,  or  own  a  qualified  project. 

(14)  “Qualified  project”  means  an  eligible  project  which  has  been 
selected  by  the  bank  to  receive  a  loan  or  other  financial  assistance 
from  the  bank  to  defray  an  eligible  cost. 
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(15)  “State  and  local  accounts”  means,  collectively,  the  separate 
accounts  for  state  and  local  roadway  funds  and  state  and  local 
nonroadway  funds.  (Code  1981,  §  32-10-122,  enacted  by  Ga.  L.  2008, 
p.  73,  §  2/HB  1019.) 

Code  Commission  notes.  —  Pursuant  tuted  for  “account”,  and,  in  paragraph 
to  Code  Section  28-9-5,  in  2008,  in  para-  (11),  a  comma  was  inserted  following  “the 
graphs  (6)  and  (15),  “accounts”  was  substi-  board,  and”  near  the  end. 

32-10-123.  Authority  of  the  board. 

In  administering  the  affairs  of  the  bank,  the  board  may  exercise  any 
or  all  of  the  powers  granted  to  the  authority  under  Parts  1  and  2  of  this 
article,  as  well  as  the  powers  granted  in  this  part.  Without  limiting  the 
generality  of  the  foregoing,  the  board  is  specifically  authorized  to  issue 
bonds  for  the  purposes  of  the  bank,  in  the  same  general  manner 
provided  in  Part  2  of  this  article.  (Code  1981,  §  32-KM23,  enacted  by 
Ga.  L.  2008,  p.  73,  §  2/HB  1019.) 

32-10-124.  Power  of  board;  meaning  of  use  of  word  “bank”  for 
purposes  of  this  article. 

(a)  In  addition  to  the  powers  contained  elsewhere  in  this  article,  the 
board  has  all  power  necessary,  useful,  or  appropriate  to  fund,  operate, 
and  administer  the  bank,  and  to  perform  its  other  functions  including, 
but  not  limited  to,  the  power  to: 

(1)  Have  perpetual  succession; 

(2)  Adopt,  promulgate,  amend,  and  repeal  bylaws,  not  inconsistent 
with  provisions  in  this  part  for  the  administration  of  the  bank’s 
affairs  and  the  implementation  of  its  functions,  including  the  right  of 
the  board  to  select  qualifying  projects  and  to  provide  loans  and  other 
financial  assistance; 

(3)  Sue  and  be  sued  in  the  name  of  the  bank; 

(4)  Have  a  seal  and  alter  it  at  its  pleasure,  although  the  failure  to 
affix  the  seal  does  not  affect  the  validity  of  an  instrument  executed  on 
behalf  of  the  bank; 

(5)  Make  loans  to  qualified  borrowers  to  finance  the  eligible  costs 
of  qualified  projects  and  to  acquire,  hold,  and  sell  loan  obligations  at 
prices  and  in  a  manner  as  the  board  determines  advisable; 

(6)  Provide  qualified  borrowers  with  other  financial  assistance 
necessary  to  defray  eligible  costs  of  a  qualified  project; 

(7)  Enter  into  contracts,  arrangements,  and  agreements  with 
qualified  borrowers  and  other  persons  and  execute  and  deliver  all 
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financing  agreements  and  other  instruments  necessary  or  convenient 
to  the  exercise  of  the  powers  granted  in  this  part; 

(8)  Enter  into  agreements  with  a  department,  agency,  or  instru¬ 
mentality  of  the  United  States  or  of  this  state  or  another  state  for  the 
purpose  of  providing  for  the  financing  of  qualified  projects; 

(9)  Establish: 

(A)  Policies  and  procedures  for  the  making  and  administering  of 

loans  and  other  financial  assistance;  and 

(B)  Fiscal  controls  and  accounting  procedures  to  ensure  proper 

accounting  and  reporting  by  the  bank  and  government  units; 

(10)  Acquire  by  purchase,  lease,  donation,  or  other  lawful  means 
and  sell,  convey,  pledge,  lease,  exchange,  transfer,  and  dispose  of  all 
or  any  part  of  its  properties  and  assets  of  every  kind  and  character  or 
any  interest  in  it  to  further  the  public  purpose  of  the  bank; 

(11)  Procure  insurance,  guarantees,  letters  of  credit,  and  other 
forms  of  collateral  or  security  or  credit  support  from  any  public  or 
private  entity  or  instrumentality  of  the  United  States  for  the  pay¬ 
ment  of  any  bonds  issued  by  it,  including  the  power  to  pay  premiums 
or  fees  on  any  insurance,  guarantees,  letters  of  credit,  and  other 
forms  of  collateral  or  security  or  credit  support; 

(12)  Collect  or  authorize  the  trustee  under  any  trust  indenture 
securing  any  bonds  to  collect  amounts  due  under  any  loan  obligations 
owned  by  it,  including  taking  the  action  required  to  obtain  payment 
of  any  sums  in  default; 

(13)  Unless  restricted  under  any  agreement  with  holders  of  bonds, 
consent  to  any  modification  with  respect  to  the  rate  of  interest,  time, 
and  payment  of  any  installment  of  principal  or  interest,  or  any  other 
term  of  any  loan  obligations  owned  by  it; 

(14)  Borrow  money  through  the  issuance  of  bonds  and  other  forms 
of  indebtedness  as  provided  in  this  article; 

(15)  Expend  funds  to  obtain  accounting,  management,  legal,  finan¬ 
cial  consulting,  and  other  professional  services  necessary  to  the 
operations  of  the  bank; 

(16)  Expend  funds  credited  to  the  bank  as  the  board  determines 
necessary  for  the  costs  of  administering  the  operations  of  the  bank; 

(17)  Establish  advisory  committees  as  the  board  determines  ap¬ 
propriate,  which  may  include  individuals  from  the  private  sector  with 
banking  and  financial  expertise,  including  the  requirement  that  the 
bank  shall  consult  with  the  Department  of  Transportation  for  the 
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purpose  of  implementing  the  project  accounting  procedures  required 
by  subparagraph  (B)  of  paragraph  (9)  of  this  subsection; 

(18)  Procure  insurance  against  losses  in  connection  with  its  prop¬ 
erty,  assets,  or  activities  including  insurance  against  liability  for  its 
acts  or  the  acts  of  its  employees  or  agents  or  to  establish  cash  reserves 
to  enable  it  to  act  as  a  self-insurer  against  any  and  all  such  losses; 

(19)  Collect  fees  and  charges  in  connection  with  its  loans  or  other 
financial  assistance; 

(20)  Apply  for,  receive,  and  accept  from  any  source,  aid,  grants,  or 
contributions  of  money,  property,  labor,  or  other  things  of  value  to  be 
used  to  carry  out  the  purposes  of  this  part  subject  to  the  conditions 
upon  which  the  aid,  grants,  or  contributions  are  made; 

(21)  Enter  into  contracts  or  agreements  for  the  servicing  and 
processing  of  financial  agreements; 

(22)  Accept  and  hold,  with  or  without  payment  of  interest,  funds 
deposited  with  the  bank  by  government  units  and  private  entities; 
and 

(23)  Do  all  other  things  necessary  or  convenient  to  exercise  powers 
granted  or  reasonably  implied  by  this  part. 

(b)  The  bank  shall  not  be  authorized  or  empowered  to  be  or  to 
constitute  a  bank  or  trust  company  within  the  jurisdiction  or  under  the 
control  of  this  state  or  an  agency  of  it  or  the  Comptroller  of  the  Currency 
or  the  Treasury  Department  of  the  United  States,  or  a  bank,  banker,  or 
dealer  in  securities  within  the  meaning  of,  or  subject  to  the  provisions 
of,  any  securities,  securities  exchange,  or  securities  dealers’  law  of  the 
United  States  or  of  this  state.  The  use  of  the  word  “bank”  in  the 
“Georgia  Transportation  Infrastructure  Bank”  is  required  by  federal 
law.  For  the  express  purposes  of  this  part,  the  use  of  the  word  “bank”  in 
the  “Georgia  Transportation  Infrastructure  Bank  Act”  does  not  violate 
Code  Section  7-1-243.  In  addition,  all  deposits  taken  by  the  Georgia 
Transportation  Infrastructure  Bank  shall  contain  a  notice  stating  that 
the  deposits  are  not  insured  by  the  Federal  Deposit  Insurance  Corpo¬ 
ration.  (Code  1981,  §  32-10-124,  enacted  by  Ga.  L.  2008,  p.  73,  §  2/HB 
1019;  Ga.  L.  2009,  p.  8,  §  32/SB  46.) 

32-10-125.  Revenue  sources. 

(a)  The  following  sources  may  be  used  to  capitalize  the  bank  and  for 
the  bank  to  carry  out  its  purposes: 

(1)  Appropriations  by  the  General  Assembly; 

(2)  Federal  funds  available  to  the  state,  as  approved  by  the 
Department  of  Transportation; 
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(3)  Contributions,  donations,  and  deposits  from  government  units, 
private  entities,  and  any  other  source  as  may  become  available  to  the 
bank; 

(4)  All  moneys  paid  or  credited  to  the  bank,  by  contract  or 
otherwise,  payments  of  principal  and  interest  on  loans  or  other 
financial  assistance  made  from  the  bank,  and  interest  earnings  which 
may  accrue  from  the  investment  or  reinvestment  of  the  bank’s 
moneys; 

(5)  Proceeds  from  the  issuance  of  bonds  as  provided  in  this  part; 
and 

(6)  Other  lawful  sources  not  already  dedicated  for  another  purpose 
as  determined  appropriate  by  the  board. 

(b)  Without  limiting  the  provisions  of  subsection  (a)  of  this  Code 
section,  it  shall  be  specifically  provided  that  any  local  government  may 
use  the  proceeds  of  any  local  funds  which  may  be  hereafter  made 
available  by  law  for  the  purposes  of  this  part,  including  without 
limitation  the  funding  of  eligible  projects  and  contributions,  donations, 
and  deposits  to  the  bank.  (Code  1981,  §  32-10-125,  enacted  by  Ga.  L. 
2008,  p.  73,  §  2/HB  1019.) 

32-10-126.  Earnings;  establishment  of  accounts  and 
subaccounts;  commingling  of  funds. 

(a)  Earnings  on  balances  in  the  federal  accounts  must  be  credited 
and  invested  according  to  federal  law.  Earnings  on  state  and  local 
accounts  must  be  credited  to  the  state  and  local  roadway  account  or 
state  and  local  nonroadway  account  that  generates  the  earnings.  The 
bank  may  establish  accounts  and  subaccounts  within  the  state  and 
local  accounts  and  federal  accounts  as  considered  desirable  to  effectuate 
the  purposes  of  this  part,  or  to  meet  the  requirements  of  any  state  or 
federal  programs. 

(b)  For  necessary  and  convenient  administration  of  the  bank,  the 
board  shall  establish  federal  and  state  and  local  accounts  and 
subaccounts  within  the  bank  necessary  to  meet  any  applicable  federal 
law  requirements  or  as  the  bank  shall  determine  necessary  or  desirable 
in  order  to  implement  the  provisions  of  this  part. 

(c)  The  bank  shall  comply  with  all  applicable  federal  laws  and 
regulations  prohibiting  the  commingling  of  certain  federal  funds  depos¬ 
ited  in  the  bank.  (Code  1981,  §  32-10-126,  enacted  by  Ga.  L.  2008,  p  73 
§  2/HB  1019.) 
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32-10-127.  Loans  and  other  financial  assistance;  determination 
of  eligible  projects. 

(a)  The  bank  may  provide  loans  and  other  financial  assistance  to  a 
government  unit  to  pay  for  all  or  part  of  the  eligible  costs  of  a  qualified 
project.  The  term  of  the  loan  or  other  financial  assistance  shall  not 
exceed  the  useful  life  of  the  project.  The  bank  may  require  the 
government  unit  to  enter  into  a  financing  agreement  in  connection  with 
its  loan  obligation  or  other  financial  assistance.  The  board  shall 
determine  the  form  and  content  of  loan  applications,  financing  agree¬ 
ments,  and  loan  obligations  including  the  term  and  rate  or  rates  of 
interest  on  a  financing  agreement.  The  terms  and  conditions  of  a  loan 
or  other  financial  assistance  from  federal  accounts  shall  comply  with 
applicable  federal  requirements. 

(b)  The  board  shall  determine  which  projects  are  eligible  projects  and 
then  select  from  among  the  eligible  projects  qualified  projects.  Prefer¬ 
ence  may  be  given  to  eligible  projects  which  have  local  financial 
support.  (Code  1981,  §  32-10-127,  enacted  by  Ga.  L.  2008,  p.  73,  §  2/HB 
1019.) 

32-10-128.  Authority  of  qualified  borrowers. 

(a)  Qualified  borrowers  are  authorized  to  obtain  loans  or  other 
financial  assistance  from  the  bank  through  financing  agreements. 
Qualified  borrowers  entering  into  financing  agreements  and  issuing 
loan  obligations  to  the  bank  may  perform  any  acts,  take  any  action, 
adopt  any  proceedings,  and  make  and  carry  out  any  contracts  or 
agreements  with  the  bank  as  may  be  agreed  to  by  the  bank  and  any 
qualified  borrower  for  the  carrying  out  of  the  purposes  contemplated  by 
this  part. 

(b)  In  addition  to  the  authorizations  contained  in  this  part,  all  other 
statutes  or  provisions  permitting  government  units  to  borrow  money 
and  issue  obligations,  including,  but  not  limited  to  Article  3  of  Chapter 
82  of  Title  36,  the  “Revenue  Bond  Law,”  may  be  utilized  by  any 
government  unit  in  obtaining  a  loan  or  other  financial  assistance  from 
the  bank  to  the  extent  determined  necessary  or  useful  by  the  govern¬ 
ment  unit  in  connection  with  any  financing  agreement  and  the  issu¬ 
ance,  securing,  or  sale  of  loan  obligations  to  the  bank. 

(c)  A  qualified  borrower  may  receive,  apply,  pledge,  assign,  and  grant 
security  interests  in  project  revenues  to  secure  its  obligations  as 
provided  in  this  part.  A  qualified  borrower  may  fix,  revise,  charge,  and 
collect  fees,  rates,  rents,  assessments,  and  other  charges  of  general  or 
special  application  for  the  operation  or  services  of  a  qualified  project, 
the  system  of  which  it  is  a  part,  and  any  other  revenue  producing 
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facilities  from  which  the  qualified  borrower  derives  project  revenues  to 
meet  its  obligations  under  a  financing  agreement  or  to  provide  for  the 
construction  and  improving  of  a  qualified  project.  (Code  1981, 
§  32-10-128,  enacted  by  Ga.  L.  2008,  p.  73,  §  2/HB  1019.) 

32-10-129.  Bank  exempted  from  taxes  and  assessments. 

The  bank  is  performing  an  essential  governmental  function  in  the 
exercise  of  the  powers  conferred  upon  it  and  shall  not  be  required  to  pay 
taxes  or  assessments  upon  property  or  upon  its  operations  or  the 
income  therefrom,  or  taxes  or  assessments  upon  property  or  loan 
obligations  acquired  or  used  by  the  bank  or  upon  the  income  therefrom. 
(Code  1981,  §  32-10-129,  enacted  by  Ga.  L.  2008,  p.  73,  §  2/HB  1019.) 

32-10-130.  Withholding  of  funds. 

(a)  If  a  government  unit  fails  to  collect  and  remit  in  full  all  amounts 
due  to  the  bank  on  the  date  these  amounts  are  due  under  the  terms  of 
any  note  or  other  obligation  of  the  government  unit,  the  bank  shall 
notify  the  appropriate  state  officials  who  shall  withhold  all  or  a  portion 
of  the  funds  of  the  state  and  all  funds  administered  by  the  state  and  its 
agencies,  boards,  and  instrumentalities  allotted  or  appropriated  to  the 
government  unit  and  apply  an  amount  necessary  to  the  payment  of  the 
amount  due. 

(b)  Nothing  contained  in  this  Code  section  mandates  the  withholding 
of  funds  allocated  to  a  government  unit  which  would  violate  contracts  to 
which  the  state  is  a  party,  the  requirements  of  federal  law  imposed  on 
the  state,  or  judgments  of  a  court  binding  on  the  state.  (Code  1981, 
§  32-10-130,  enacted  by  Ga.  L.  2008,  p.  73,  §  2/HB  1019.) 

32-10-131.  Liability  of  officer,  employee,  or  committee  of  bank. 

Neither  the  board  nor  any  officer,  employee,  or  committee  of  the  bank 
acting  on  behalf  of  it,  while  acting  within  the  scope  of  this  authority,  is 
subject  to  any  liability  resulting  from  carrying  out  any  of  the  powers 
given  in  this  part.  (Code  1981,  §  32-10-131,  enacted  by  Ga.  L.  2008,  p. 
73,  §  2/HB  1019.) 

32-10-132.  Notice  prior  to  action  or  referendum  not  required. 

Notice,  proceeding,  or  publication,  except  those  required  in  this  part, 
shall  not  be  necessary  to  the  performance  of  any  act  authorized  in  this 
part  nor  shall  any  act  of  the  bank  be  subject  to  any  referendum.  (Code 
1981,  §  32-10-132,  enacted  by  Ga.  L.  2008,  p.  73,  §  2/HB  1019.) 
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32-10-133.  Annual  report. 

Following  the  close  of  each  state  fiscal  year,  the  bank  shall  submit  an 
annual  report  of  its  activities  for  the  preceding  year  to  the  Governor,  the 
Lieutenant  Governor,  and  the  Speaker  of  the  House  of  Representatives 
and  make  such  report  available  to  the  General  Assembly.  The  bank  also 
shall  submit  an  annual  report  to  the  appropriate  federal  agency  in 
accordance  with  requirements  of  any  federal  program.  (Code  1981, 
§  32-10-133,  enacted  by  Ga.  L.  2008,  p.  73,  §  2/HB  1019.) 
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Sec. 

32-11-1.  Ratification,  enactment,  and 

entry  of  compact. 

32-11-2.  Policy. 

32-11-3.  Economic  impact  study. 
32-11-4.  Assistance  by  participating 
states. 


Sec. 

32-11-5.  Creation  of  advisory  council; 
membership. 

32-11-6.  Duties  of  council. 

32-11-7.  Effective  date. 

32-11-8.  Repeal. 

32-11-9.  Construction  of  compact. 


32-11-1.  Ratification,  enactment,  and  entry  of  compact. 

The  interstate  rail  passenger  network  compact  is  ratified,  enacted, 
and  entered  into  by  the  State  of  Georgia  with  all  other  states  joining  the 
compact  in  the  form  substantially  as  this  chapter.  (Code  1981, 
§  32-11-1,  enacted  by  Ga.  L.  1993,  p.  419,  §  1.) 


32-11-2.  Policy. 

It  is  the  policy  of  the  states  party  to  this  compact  to  cooperate  and 
share  the  administrative  and  financial  responsibilities  concerning  the 
planning  of  an  interstate  rail  passenger  network  system  connecting 
major  cities  in  Illinois,  Indiana,  Kentucky,  Tennessee,  Georgia,  and 
Florida.  The  participating  states  agree  that  a  rail  passenger  system 
would  provide  a  beneficial  service  and  would  be  enhanced  if  operated 
across  state  lines.  (Code  1981,  §  32-11-2,  enacted  by  Ga.  L.  1993,  p.  419, 
§  1.) 


32-11-3.  Economic  impact  study. 

(a)  The  states  of  Illinois,  Indiana,  Kentucky,  Tennessee,  Georgia,  and 
Florida  (referred  to  in  this  chapter  as  “participating  states”)  agree, 
upon  adoption  of  this  compact  by  the  respective  states,  to  jointly 
conduct  and  participate  in  a  rail  passenger  network  financial  and 
economic  impact  study.  The  study  must  do  the  following: 

(1)  Carry  forward  research  previously  performed  by  the  national 
railroad  passenger  corporation  (Amtrak)  (report  issued  December 
1990)  for  purposes  of  evaluating  a  representative  service  schedule, 
train  running  times,  and  associated  costs. 

(2)  Include  consideration  of  the  following: 

(A)  The  purchase  of  railroad  equipment  by  a  participating  state 
and  the  lease  of  the  railroad  equipment  to  Amtrak. 

(B)  The  recommendation  that  a  member  of  the  council  serve  on 
the  Amtrak  board  of  directors. 
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(C)  The  periodic  review  of  projected  passenger  traffic  estimates. 

(D)  Any  other  matter  related  to  the  financial  and  economic 
impact  of  a  rail  passenger  network  between  the  cities  of  Chicago, 
Illinois,  and  Jacksonville,  Florida. 

(b)  Information  and  data  collected  during  the  study  under  subsection 
(a)  of  this  Code  section  that  is  requested  by  a  participating  state  or  a 
consulting  firm  representing  a  participating  state  or  the  compact  may 
be  made  available  to  the  state  or  firm.  However,  the  information  may 
not  include  matters  not  of  public  record  or  of  a  nature  considered  to  be 
privileged  and  confidential  unless  the  state  providing  the  information 
agrees  to  waive  the  confidentiality.  (Code  1981,  §  32-11-3,  enacted  by 
Ga.  L.  1993,  p.  419,  §  1.) 

32-11-4.  Assistance  by  participating  states. 

The  participating  states  agree  to  do  the  following: 

(1)  Make  available  to  each  other  and  to  a  consulting  firm  repre¬ 
senting  a  participating  state  or  the  compact  assistance  that  is 
available,  including  personnel,  equipment,  office  space,  machinery, 
computers,  engineering,  and  technical  advice  and  services. 

(2)  Provide  financial  assistance  for  the  implementation  of  the 
feasibility  study  that  is  available.  (Code  1981,  §  32-11-4,  enacted  by 
Ga.  L.  1993,  p.  419,  §  1.) 

32-11-5.  Creation  of  advisory  council;  membership. 

The  interstate  rail  passenger  advisory  council  (referred  to  in  this 
compact  as  the  “council”)  is  created.  The  membership  of  the  council 
consists  of  three  individuals  from  each  participating  state.  The  Gover¬ 
nor,  President  of  the  Senate,  and  Speaker  of  the  House  of  Representa¬ 
tives  shall  each  appoint  one  member  of  the  council.  (Code  1981, 
§  32-11-5,  enacted  by  Ga.  L.  1993,  p.  419,  §  1.) 

32-11-6.  Duties  of  council. 

The  council  shall  do  the  following: 

(1)  Meet  within  30  days  after  ratification  of  this  agreement  by  at 
least  two  participating  states. 

(2)  Establish  rules  for  the  conduct  of  the  council’s  business,  includ¬ 
ing  the  payment  of  the  reasonable  and  necessary  travel  expenses  of 
council  members. 

(3)  Coordinate  all  aspects  of  the  rail  passenger  financial  and 
economic  impact  study  under  Code  Section  32-11-3. 
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(4)  Contract  with  persons,  including  institutions  of  higher  educa¬ 
tion,  for  performance  of  any  part  of  the  study  under  Code  Section 
32-11-3. 

(5)  Upon  approval  of  the  study,  negotiate  the  proportionate  share 
that  each  state  will  contribute  toward  the  implementation  and 
management  of  the  proposed  restoration  of  the  interstate  rail  pas¬ 
senger  system. 

(6)  Make  recommendations  to  each  participating  state  legislature 
concerning  the  results  of  the  study  required  by  this  chapter.  (Code 
1981,  §  32-11-6,  enacted  by  Ga.  L.  1993,  p.  419,  §  1.) 

32-11-7.  Effective  date. 

This  compact  becomes  effective  upon  the  adoption  of  the  compact  into 
law  by  at  least  two  of  the  participating  states.  Thereafter,  the  compact 
becomes  effective  for  another  participating  state  upon  the  enactment  of 
the  compact  by  the  state.  (Code  1981,  §  32-11-7,  enacted  by  Ga.  L.  1993, 
p.  419,  §  1.) 

32-11-8.  Repeal. 

This  compact  continues  in  force  with  respect  to  a  participating  state 
and  remains  binding  upon  the  state  until  six  months  after  the  state  has 
given  notice  to  each  other  participating  state  of  the  repeal  of  this 
chapter.  The  withdrawal  may  not  be  construed  to  relieve  a  participating 
state  from  an  obligation  incurred  before  the  end  of  the  state’s  partici¬ 
pation  in  the  compact.  (Code  1981,  §  32-11-8,  enacted  by  Ga.  L.  1993,  p. 
419,  §  1.) 

32-11-9.  Construction  of  compact. 

(a)  This  compact  shall  be  liberally  construed  to  effectuate  the  com¬ 
pact’s  purposes. 

(b)  The  provisions  of  this  compact  are  severable.  If: 

(1)  A  phrase,  clause,  sentence,  or  provision  of  this  compact  is 
declared  to  be  contrary  to  the  Constitution  of  a  participating  state  or 
of  the  United  States;  or 

(2)  The  applicability  of  this  compact  to  a  government,  an  agency,  a 
person,  or  a  circumstance  is  held  invalid, 

the  validity  of  the  remainder  of  this  compact  and  the  compact’s 
applicability  to  any  government,  agency,  person,  or  circumstance  is  not 
affected. 
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(c)  If  this  compact  is  held  contrary  to  the  Constitution  of  a  partici¬ 
pating  state,  the  compact  remains  in  effect  for  the  remaining  partici¬ 
pating  states  and  in  effect  for  the  state  affected  for  all  severable 
matters.  (Code  1981,  §  32-11-9,  enacted  by  Ga.  L.  1993,  p.  419,  §  1.) 
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Sec. 

Sec. 

32-12-1. 

Legislative  findings. 

32-12-2. 

Creation. 

32-12-3. 

Meetings;  administrative  ex¬ 
penses;  compensation. 

32-12-5. 

32-12-4. 

State  Advisory  Subcommittee 
for  Rural  and  Human  Services 

32-12-6. 

Transportation;  composition; 
chairperson;  compensation. 
Evaluation,  analysis  and  re¬ 
view. 

Reports;  recommendations. 


Effective  date.  —  This  chapter  became 
effective  June  2,  2010. 

Cross  references.  —  Transit  Gover¬ 
nance  Study  Commission;  creation;  mem¬ 
bers;  report;  funds,  §  50-32-5. 


Editor’s  notes.  —  Ga.  L.  2010,  p.  778, 
§  1/HB  277,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Transpor¬ 
tation  Investment  Act  of  2010.’” 


32-12-1.  Legislative  findings. 

The  General  Assembly  finds  that  there  exist  a  number  of  programs 
designed  to  provide  rural  and  human  services  transportation  and  that 
frequently  these  services  are  provided  over  large  geographic  areas 
through  various  funding  sources  which  are  frequently  targeted  to 
narrowly  defined  client  bases.  The  sheer  number  of  such  programs 
lends  itself  to  a  need  for  coordination  among  the  programs  and  agencies 
which  implement  them  so  as  to  best  assist  economies  in  purchasing 
equipment  and  operating  these  many  programs,  to  better  serve  the 
taxpayers  of  the  state  in  ensuring  the  most  cost-effective  delivery  of 
these  services,  and  to  best  serve  the  clients  utilizing  the  transportation 
services  provided  through  these  programs.  (Code  1981,  §  32-12-1, 
enacted  by  Ga.  L.  2010,  p.  778,  §  4/HB  277.) 


Law  reviews.  —  For  annual  survey  of 
law  on  administrative  law,  see  62  Mercer 
L.  Rev.  1  (2010). 


32-12-2.  Creation. 

There  is  created  the  Georgia  Coordinating  Committee  for  Rural  and 
Human  Services  Transportation  of  the  Governor’s  Development  Coun¬ 
cil.  (Code  1981,  §  32-12-2,  enacted  by  Ga.  L.  2010,  p.  778,  §  4/HB  277.) 
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32-12-3.  Meetings;  administrative  expenses;  compensation. 

The  Georgia  Coordinating  Committee  for  Rural  and  Human  Services 
Transportation  and  its  advisory  subcommittees  shall  meet  not  less 
often  than  quarterly.  Administrative  expenses  of  the  committee  shall  be 
borne  by  the  Governor’s  Development  Council.  The  members  of  the 
committee  shall  receive  no  extra  compensation  or  reimbursement  of 
expenses  from  the  state  for  their  services  as  members  of  the  committee. 
(Code  1981,  §  32-12-3,  enacted  by  Ga.  L.  2010,  p.  778,  §  4/HB  277.) 

32-12-4.  State  Advisory  Subcommittee  for  Rural  and  Human 
Services  Transportation;  composition;  chairperson; 
compensation. 

The  Georgia  Coordinating  Committee  for  Rural  and  Human  Services 
Transportation  shall  establish  the  State  Advisory  Subcommittee  for 
Rural  and  Human  Services  Transportation  which  shall  consist  of  the 
State  School  Superintendent  and  the  commissioners  of  the  Department 
of  Transportation,  Department  of  Human  Services,  Department  of 
Behavioral  Health  and  Developmental  Disabilities,  Department  of 
Community  Health,  Department  of  Public  Health,  Department  of 
Labor,  the  Governor’s  Development  Council,  and  the  Department  of 
Community  Affairs  or  their  respective  designees.  The  commissioner  of 
transportation  or  his  or  her  designee  shall  serve  as  chairperson  of  the 
State  Advisory  Subcommittee  for  Rural  and  Human  Services  Transpor¬ 
tation.  The  Georgia  Coordinating  Committee  for  Rural  and  Human 
Services  Transportation  may  also  establish  such  additional  advisory 
subcommittees  as  it  deems  appropriate  to  fulfill  its  mission  which  shall 
consist  of  a  representative  of  each  metropolitan  planning  organization 
and  representatives  from  each  regional  commission  in  this  state  and 
may  include  other  local  government  representatives;  private  and  public 
sector  transportation  providers,  both  for  profit  and  nonprofit;  voluntary 
transportation  programs  representatives;  public  transit  system  repre¬ 
sentatives,  both  rural  and  urban;  and  representatives  of  the  clients 
served  by  the  various  programs  administered  by  the  agencies  repre¬ 
sented  on  the  State  Advisory  Subcommittee  for  Rural  and  Human 
Services  Transportation.  Members  of  advisory  committees  shall  be 
responsible  for  their  own  expenses  and  shall  receive  no  compensation  or 
reimbursement  of  expenses  from  the  Georgia  Coordinating  Committee 
for  Rural  and  Human  Services  Transportation,  the  State  Advisory 
Subcommittee  for  Rural  and  Human  Services  Transportation,  or  the 
state  for  their  services  as  members  of  an  advisory  committee.  (Code 
1981,  §  32-12-4,  enacted  by  Ga.  L.  2010,  p.  778,  §  4/HB  277;  Ga.  L. 
2011,  p.  705,  §  5-19/HB  214.) 
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32-12-5 


The  2011  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2011,  inserted  “Department  of  Public  2011  amendment  of  this  Code  section,  see 
Health,”  in  the  first  sentence  of  this  Code  28  Ga.  St.  U.L.  Rev.  147  (2011). 
section. 

32-12-5.  Evaluation,  analysis  and  review. 

The  Georgia  Coordinating  Committee  for  Rural  and  Human  Services 
Transportation  shall  examine  the  manner  in  which  transportation 
services  are  provided  by  the  participating  agencies  represented  on  the 
committee.  Such  examination  shall  include  but  not  be  limited  to: 

(1)  An  analysis  of  all  programs  administered  by  participating 
agencies,  including  capital  and  operating  costs,  and  overlapping  or 
duplication  of  services  among  such  programs,  with  emphasis  on  how 
to  overcome  such  overlapping  or  duplication; 

(2)  The  means  by  which  transportation  services  are  coordinated 
among  state,  local,  and  federal  funding  source  programs; 

(3)  The  means  by  which  both  capital  and  operating  costs  for 
transportation  could  be  combined  or  shared  among  agencies,  includ¬ 
ing  at  a  minimum  shared  purchase  of  vehicles  and  maintenance  of 
such  vehicles; 

(4)  An  analysis  of  those  areas  which  might  appropriately  be 
consolidated  to  lower  the  costs  of  program  delivery  without  sacrific¬ 
ing  program  quality  to  clients,  including  shared  use  of  vehicles  for 
client  trips  regardless  of  the  funding  source  which  pays  for  their 
trips; 

(5)  An  analysis  of  state  of  the  art  efforts  to  coordinate  rural  and 
human  services  transportation  elsewhere  in  the  nation,  including  at 
a  minimum  route  scheduling  so  as  to  avoid  duplicative  trips  in  a 
given  locality; 

(6)  A  review  of  any  limitations  which  may  be  imposed  by  various 
federally  funded  programs  and  how  the  state  can  manage  within 
those  limitations  as  it  reviews  possible  sharing  opportunities; 

(7)  An  analysis  of  how  agency  programs  interact  with  and  impact 
state,  local,  or  regional  transportation  services  performed  on  behalf  of 
the  general  public  through  state,  local,  or  regional  transit  systems; 

(8)  An  evaluation  of  potential  cost  sharing  opportunities  available 
for  clients  served  by  committee  agencies  so  as  to  maximize  service 
delivery  efficiencies  and  to  obtain  the  maximum  benefit  on  their 
behalf  with  the  limited  amount  of  funds  available;  and 

(9)  An  analysis  of  possible  methods  to  reduce  costs,  including,  but 
not  limited  to,  greater  use  of  privatization.  (Code  1981,  §  32-12-5, 
enacted  by  Ga.  L.  2010,  p.  778,  §  4/HB  277.) 
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32-12-6.  Reports;  recommendations. 

No  later  than  July  1  of  each  year,  the  Governor’s  Development 
Council  shall  submit  the  preliminary  report  of  the  Georgia  Coordinat¬ 
ing  Committee  for  Rural  and  Human  Services  Transportation  to  the 
members  of  the  State  Advisory  Subcommittee  for  Rural  and  Human 
Services  Transportation.  Comments  and  recommendations  may  be 
submitted  to  the  Governor’s  Development  Council  for  a  period  of  30 
days.  No  later  than  September  1  of  each  year,  the  Governor’s  Develop¬ 
ment  Council  shall  submit  a  final  report  to  the  Governor’s  Office  of 
Planning  and  Budget  for  review  and  consideration.  The  report  shall 
address  each  of  the  specific  duties  enumerated  in  Code  Section  32-12-5 
and  such  other  subject  areas  within  its  purview  as  the  Governor’s 
Development  Council  shall  deem  appropriate.  Each  report  shall  focus 
on  existing  conditions  in  coordination  of  rural  and  human  services 
transportation  within  the  state  and  shall  make  specific  recommenda¬ 
tions  for  means  to  improve  such  current  practices.  Such  recommenda¬ 
tions  shall  address  at  a  minimum  both  their  cost  implications  and 
impact  on  client  service.  No  later  than  January  15  of  each  year,  the 
Governor’s  Office  of  Planning  and  Budget  shall  submit  the  final  report 
of  the  Governor’s  Development  Council  and  any  affiliated  budget 
recommendations  to  the  presiding  officers  of  the  General  Assembly, 
with  copies  of  said  report  sent  to  the  chairpersons  of  the  transportation 
committees,  the  appropriations  committees,  and  the  health  and  human 
services  committees  of  each  chamber  of  the  General  Assembly.  (Code 
1981,  §  32-12-6,  enacted  by  Ga.  L.  2010,  p.  778,  §  4/HB  277.) 
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ABANDONMENT. 

Highways. 

Abandonment,  disposal  or  leasing, 
§§32-7-1  to  32-7-5. 

Roads  and  streets  generally,  §§32-7-1 
to  32-7-5. 

ABORTION. 

Age  of  fetus. 

Physicians’  obligations  of  physician  in 
performance  of  abortions. 
Determination  of  probable 
gestational  age  of  fetus, 
§31-9B-2. 

Reporting  required,  §31-9B-3. 

Consent. 

Woman’s  right  to  know  act,  §§31-9A-1 
to  31-9A-8. 

Definitions. 

Woman’s  right  to  know  act,  §31-9A-2. 

False  representation  of  age  or  name 
by  woman  soliciting  abortion. 

Loss  of  standing  to  bring  claims, 
§31-9A-6.1. 

Informed  and  voluntary  consent. 

Woman’s  right  to  know  act,  §§31-9A-1 
to  31-9A-8. 

Medical  consent  law. 

Applicability  of  chapter  to  abortion 
and  sterilization  procedures, 
§31-9-5. 

Medical  emergency. 

Woman’s  right  to  know  act. 

Female  informed  prior  to  abortion, 
physician  not  civilly  libel, 
compliance  with  provisions, 
§31-9A-5. 

Miscarriage. 

Spontaneous  fetal  deaths. 

Certification  to  county  treasurers  of 
reports,  §31-10-8. 

Defined,  §31-10-1. 

Notification  requirements, 
§31-10-29. 

Registration,  §31-10-18. 


ABORTION  — Cont’d 

Physicians  and  surgeons. 

Confidentiality  of  names  and  identities 
of  physicians  filing  reports, 
§31-9B-3. 

Negligence  of  physician  in  determining 
probable  gestational  age  of  fetus. 

Civil  remedies,  burden  of  proof, 
§31-9A-6.1. 

Obligations  of  physician  in 
performance  of  abortions, 
§§31-9B-1  to  31-9B-3. 

Definitions,  §31-9B-1. 

Determination  of  probable 
gestational  age  of  fetus, 
§31-9B-2. 

Reporting  required,  §31-9B-3. 

Reports  required,  §31-9B-3. 

Reports. 

Physician  performing,  filing,  time,  late 
fee,  confidentiality  of  physician 
filing. 

Woman’s  right  to  know  act, 

§31-9A-6. 

Physicians’  obligations  in  performance 
of  abortions,  §31-9B-3. 

Woman’s  right  to  know  act. 

Physicians  performing  abortion, 
reporting  requirements, 
§31-9A-6. 

Spontaneous  fetal  deaths. 

Certification  to  county  treasurers  of 
reports,  §31-10-8. 

Defined,  §31-10-1. 

Notification  requirements,  §31-10-29. 

Registration,  §31-10-18. 

Ultrasound. 

Woman’s  right  to  know  act. 

Data  to  be  reported  by  physicians, 
§31-9A-6. 

Information  to  be  made  available, 
§31-9A-4. 

Rights  regarding,  §31-9A-3. 

Vital  records. 

“Induced  termination  of  pregnancy” 
defined,  §31-10-1. 

Notification  requirements,  §31-10-29. 

Reporting  of  induced  termination  of 
pregnancy,  §31-10-19. 


1357 


INDEX 


ABORTION  —  Cont’d 

Woman’s  right  to  know  act,  §§31-9A-1 

to  31-9A-8. 

Anonymity  of  female  upon  whom 
abortion  performed. 

Civil  proceedings  or  action  relating 
to  chapter. 

Preservation  of  identity  from 
public  disclosure,  court 
determination,  §31-9A-7. 

Civil  proceedings  or  action  relating  to 
chapter. 

Anonymity  of  female  upon  whom 
abortion  performed. 

Preservation  of  identity  from 
public  disclosure,  court 
determination,  §31-9A-7. 

Definitions,  §31-9A-2. 

Disciplinary  action  for  failure  to 
comply,  §31-9A-6.1. 

Information  to  be  made  available  by 
department  of  public  health, 
§31-9A-4. 

Medical  emergency. 

Female  informed  prior  to  abortion, 
physician  not  civilly  libel, 
compliance  with  provisions, 
§31-9A-5. 

Reporting  requirements. 

Physicians  performing  abortion, 
§31-9A-6. 

Secure  internet  website. 

Information  to  be  made  available  by 
department  of  public  health, 
§31-9A-4. 

Severability  of  provisions,  §31-9A-8. 

Short  title,  §31-9A-1. 

Ultrasound. 

Data  to  be  reported  by  physicians, 
§31-9A-6. 

Information  to  be  made  available, 
§31-9A-4. 

Rights  regarding,  §31-9A-3. 

Unconstitutionality  of  provision. 

Severability  of  provisions,  §31-9A-8. 

Violations. 

Disciplinary  action  for  failure  to 
comply,  §31-9A-6.1. 

Voluntary  and  informed  consent  of 
female. 

Certification  by  female  on  receipt 
required  information,  §31-9A-3. 

Information  required  for  consent  to 
be  deemed  voluntary  and 
informed,  §31-9A-3. 


ABORTION  —  Cont’d 
Woman’s  right  to  know  act  — Cont’d 
Voluntary  and  informed  consent  of 
female  — Cont’d 
Medical  emergency. 

Physician  not  civilly  liable  for 
failure  to  obtain,  §31-9A-5. 
Required  to  perform  abortion, 
§31-9A-3. 

ABSCONDERS  AND  ABSENTEES. 
Tuberculosis. 

Hospitalization  for  tuberculosis. 
Custody  pending  hearing. 
Circumstances  allowing,  §31-14-5. 

ABUSE  OF  DEAD  BODY,  §31-21-44.1. 
Throwing  away  or  abandoning  dead 
bodies,  §31-21-44.2. 

ABUSE  OR  EXPLOITATION  OF 
LONG-TERM  CARE  FACILITY 
RESIDENTS. 

General  provisions,  §§31-8-80  to 
31-8-88. 

ACCIDENT  AND  SICKNESS 
INSURANCE. 

Bone  mass  measurement  coverage 
act,  §§31-15A-1  to  31-15A-3. 
Chlamydia  screening  test,  §31-17-4.1. 

ACTIONS. 

Abortion. 

False  representation  of  age  or  name  by 
woman  soliciting  abortion. 

Loss  of  standing  to  bring  claims, 
§31-9A-6.1. 

Woman’s  right  to  know  act. 

Civil  proceedings  or  action  relating 
to  chapter. 

Anonymity  of  female  upon  whom 
abortion  performed. 
Preservation  of  identity  from 
public  disclosure,  court 
determination,  §31-9A-7. 
Negligence  of  physician  in 
determining  probable 
gestational  age  of  fetus, 
§31-9A-6.1. 

Birth  certificates. 

Judicial  procedure  to  establish  facts  of 
birth. 

Delayed  certificate  rejected, 
§31-10-12. 

Georgia  highway  authority. 

Authority  to  sue  and  be  sued, 

§32-10-2. 
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ACTIONS  — Cont’d 
Georgia  highway  authority  — Cont’d 
Revenue  bonds. 

Venue  and  jurisdiction  of  actions, 
§32-10-50. 

Health  department  and  boards. 

Injunctions  to  enjoin  title  violations, 
§31-5-9. 

Highway  authority. 

Authority  to  sue  and  be  sued, 

§32-10-2. 

Revenue  bonds. 

Jurisdiction  and  venue,  §32-10-50. 
Highways,  roads  and  streets. 
Department  of  transportation. 

Actions  by  or  against  department, 
§32-2-5. 

Personal  care  homes. 

Remedies  for  residents. 

Action  for  damages,  §31-8-136. 

State  road  and  tollway  authority. 
Authority  to  sue  and  be  sued, 
§32-10-61. 

Revenue  bonds. 

Venue  and  jurisdiction  of  actions, 
§32-10-110. 

Vitals  records. 

Birth  certificates. 

Judicial  procedure  to  establish  facts 
of  birth. 

Delayed  certificate  rejected, 
§31-10-12. 

ADMINISTRATIVE  PROCEDURE. 
Department  of  public  health. 

Applicability  to  hearings  conducted  by, 
§31-5-2. 

Unappealed  final  order  or  affirmed 
order. 

Filing  certified  copy  in  superior  court, 
§31-13-20. 

ADMINISTRATIVE  SERVICES. 
Department  of  administrative 
services. 

Health  share  volunteers  in  medicine. 
Claims  statistics. 

Report  by  department,  duty, 
§31-8-197. 

ADOPTION. 

Birth  certificates. 

Issuance  of  new  certificate,  §31-10-14. 
Vital  records. 

Birth  certificates. 

Issuance  of  new  certificate, 
§31-10-14. 


ADOPTION  —Cont’d 
Vital  records  — Cont’d 
Decrees,  §31-10-13. 

ADULTS. 

Vital  records. 

Deaths  of  adults. 

Notification  of  board  of  voting 
registrars  of  adult  deaths, 
§31-10-29. 

ADVANCE  DIRECTIVES  FOR 
HEALTH  CARE,  §§31-32-1  to 
31-32-14. 

Agents. 

Duties  and  responsibilities,  §31-32-7. 
Ineligibility  of  physician  to  serve  as, 
§31-32-5. 

Removal,  §31-32-7. 

Scope  of  authority,  §31-32-7. 

Amendment  of  document,  §31-32-5. 
Attesting  witnesses,  §31-32-5. 

Citation  of  act,  §31-32-1. 

Civil  penalties  for  violations, 

§31-32-13. 

Conditions  precedent  to 
implementing,  §31-32-9. 
Construction  of  provisions, 

§31-32-14. 

Criminal  penalties  for  violations, 

§31-32-13. 

Definitions,  §31-32-2. 

Durable  powers  of  attorney  for 
health  care. 

Savings  clause  for  existing 
instruments,  §31-32-3. 

Effect  of  provisions  on  other  laws, 

§31-32-14. 

Execution  of  instrument. 

Who  may  execute,  §31-32-5. 
Falsification  or  forgery  of  document, 

§31-32-13. 

Form,  §31-32-4. 

Health  care  facility  preparation  of 
document,  §31-32-12. 

Immunity  from  liability,  §31-32-10. 
Life  insurance,  effect,  §31-32-11. 
Living  wills  previously  executed. 

Savings  clause,  §31-32-3. 

Methods  of  revoking,  §31-32-6. 
Optional  form,  §31-32-4. 

Oral  revocation,  §31-32-6. 

Patient  records. 

Copies  furnished  by  provider  upon 
request,  §31-33-2. 

Permanent  unconscious  state, 
determination  of,  §31-32-9. 
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ADVANCE  DIRECTIVES  FOR 
HEALTH  CARE  —Cont’d 

Physicians  or  health  care  providers. 

Compliance  or  noncompliance  with 
decision  of  agent  or  declarant, 
§31-32-8. 

Notice  to  agent  of  noncompliance, 
§31-32-9. 

Determinations  required  prior  to 
carrying  out  directive,  §31-32-9. 

Duties  and  responsibilities,  §31-32-8. 

Immunity  from  liability,  §31-32-10. 

Ineligibility  to  serve  as  agent, 

§31-32-5. 

Presumptions,  §31-32-9. 

Requiring  as  condition  to  treatment, 
prohibition,  §31-32-12. 

Restrictions  generally,  §31-32-12. 

Revocation  of  document,  §31-32-6. 

Suicide. 

Instrument  does  not  constitute, 
§31-32-11. 

Terminal  condition,  establishing, 

§31-32-9. 

Title  of  act,  §31-32-1. 

Violations,  §31-32-13. 

Witnesses,  §31-32-5. 

Written  document  requirement, 

§31-32-5. 

ADVERTISING. 

Billboards  along  highways. 

Outdoor  advertising,  §§32-6-70  to 
32-6-97. 

Buses. 

Commercial  advertisements  on  transit 
vehicles  or  facilities,  §32-6-51. 

Federal  parkways. 

Advertisement  restrictions  near 
parkways,  §32-3-38. 

Highway  construction  contracts. 

County  construction  contracts, 
§32-4-65. 

Department  of  transportation, 
§32-2-65. 

Municipal  construction  contracts, 
§32-4-115. 

Outdoor  advertising. 

General  provisions,  §§32-6-70  to 
32-6-97. 

Stroke  centers. 

Hospital  advertising  as,  §31-11-118. 

Tanning  facilities. 

Prohibited  statements  in  advertising, 
§31-38-8. 


ADVERTISING  —Cont’d 
Transit  vehicles  or  facilities. 

Commercial  advertisements,  §32-6-51. 

AGE. 

Advance  directives  for  health  care. 

Who  may  execute,  §31-32-5. 

AGED  PERSONS. 

Flu  shot. 

Hospitals. 

Inpatient  vaccination  before 
discharge,  §31-7-18. 

Influenza  vaccination. 

Hospitals. 

Inpatient  vaccination  before 
discharge,  §31-7-18. 

Long-term  health  care. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §§31-7-110 
to  31-7-120. 

Pneumococcol  disease  vaccinations. 

Hospitals. 

Inpatient  vaccination  before 
discharge,  §31-7-18. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §§31-7-110 
to  31-7-120. 

AGENT  ORANGE. 

Veteran’s  exposure  reports,  §§31-30-1 
to  31-30-9. 

“Agent  Orange”  defined,  §31-30-1. 
Ascertainment  of  physical  damage 
from  exposure. 

Screening  services,  §31-30-7. 
Disclosure  of  identity  of  veterans, 
§31-30-4. 

Effective  date  of  chapter,  §31-30-9. 
Epidemiological  studies,  §31-30-3. 
Statistics  as  public  information, 
§31-30-4. 

Form,  §31-30-2. 

Medical  and  financial  assistance. 

Referral  of  veterans,  §31-30-7. 
Medical  records. 

Actions  for  release  of  individual 
medical  records,  §31-30-6. 
Referral  and  screening  programs. 
Ascertainment  of  physical  damage 
from  exposure,  §31-30-7. 
Discontinuance  by  federal 
government,  §31-30-8. 

Federal  government  discontinuance, 
§31-30-8. 

Medical  and  financial  assistance, 
§31-30-7. 
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AGENT  ORANGE  —Cont’d 
Veteran’s  exposure  reports  — Cont’d 
Release  of  information. 

Actions  for  release,  §31-30-6. 
Statistics  as  public  information, 
§31-30-4. 

Submission  of  information,  §31-30-2. 
Compilation  and  evaluation, 
§31-30-3. 

Epidemiological  studies,  §31-30-3. 
Form,  §31-30-2. 

Immunity  of  physician  or  hospital, 
§31-30-5. 

“Veteran”  defined,  §31-30-1. 

When  chapter  effective,  §31-30-9. 

AGENTS. 

Advance  directives  for  health  care. 

Duties  and  responsibilities,  §31-32-8. 
Ineligibility  of  physician  to  serve  as, 
§31-32-5. 

Removal,  §31-32-7. 

Scope  of  authority,  §31-32-7. 

AGRICULTURE. 

Commissioner  of  agriculture. 

Corpses. 

Conflict  with  commissioner’s 
authority,  §31-21-2. 

Farm  vehicles. 

Weight  and  size  requirements. 
Exemption  of  farming  equipment, 
§32-6-25. 

AIDS. 

AIDS  confidential  information. 

Defined,  §31-22-9.1. 

AIDS  transmitting  crime. 

Defined,  §31-22-9.1. 

Bloodborne  pathogens. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders,  §31-12-13. 
Body  fluids. 

Defined,  §31-22-9.1. 

Confidentiality  of  information. 
AIDS  confidential  information. 
Defined,  §31-22-9.1. 

Confirmed  positive  HIV  tests. 

Defined,  §31-22-9.1. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders. 

Bloodborne  pathogens,  §31-12-13. 
Counseling. 

Defined,  §31-22-9.1. 


AIDS  —Cont’d 

Death  of  person  with  infectious  or 
communicable  disease. 

Required  reporting  procedures, 
§31-21-3. 

Definitions,  §31-22-9.1. 

Determined  to  be  infected  with  HIV, 

§31-22-9.1. 

HIV  and  associated  degenerative 
diseases  deemed  dangerous  to 
public  health,  §31-17A-1. 

“HIV”  defined,  §31-22-9.1. 

HIV  infected  person. 

Defined,  §31-22-9.1. 

HIV  tests. 

Administration,  §31-17A-2. 

Counseling,  §31-22-9.2. 

Defined,  §31-22-9.1. 

Defined,  §31-22-9.1. 

Examination  of  infected  persons, 
§31-17A-2. 

Exposure  of  health  care  provider, 
§31-22-9.2. 

Insurance  coverage  exception, 
§31-22-9.2. 

Pregnant  women. 

HIV  pregnancy  screening, 

§31-17-4.2. 

Procedure. 

Refusal  to  consent  to  tests, 
§31-17A-3. 

Refusal  to  consent  to  tests,  §31-17A-3. 
Report  of  positive  results,  §31-22-9.2. 
Who  may  perform  tests,  §31-22-9.1. 

Knowledge  of  being  infected  with 
HIV,  §31-22-9.1. 

Limitation  of  actions. 

HIV  tests. 

Reports  of  positive  results. 

Actions  alleging  violations  of 
provisions,  §31-22-9.2. 
Pregnant  women. 

HIV  pregnancy  screening,  §31-17-4.2. 
Public  policy. 

HIV  deemed  dangerous  to  public 
health,  §31-17A-1. 

Reporting  requirements. 

Death  of  person  with  infectious  or 
communicable  disease,  §31-21-3. 
Statutes  of  limitation. 

HIV  tests. 

Reports  of  positive  results. 

Actions  alleging  violations  of 
provisions,  §31-22-9.2. 
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AIR  COMPRESSORS. 

Dimensions  and  weight  of  vehicles 
operated  on  public  road. 

Length  of  vehicles  and  loads. 

Length  limitations  exclusive  of 
safety  and  energy  conservation 
devices  such  as  air  compressors, 
§32-6-24. 

AIRCRAFT. 

Mass  transit  financial  assistance, 

§§32-9-1  to  32-9-14. 

AIRLINES. 

Airport  development,  §32-9-7. 

Airport  licensing,  §32-9-8. 

Mass  transit  financial  assistance 
generally,  §§32-9-1  to  32-9-14. 

AIRPORTS. 

Financial  assistance  for  airport 
development,  §32-9-7. 

Licensing  airports,  §32-9-8. 
Transportation  infrastructure  hank, 

§§32-10-120  to  32-10-133. 

AIR  RIGHTS. 

Highways. 

Limited-access  roads. 

Lease  of  air  rights,  §32-6-117. 

AIRWAY. 

Emergency  medical  services. 

Certified  cardiac  technicians  and 
trainees. 

Services  which  may  be  rendered  by, 
§31-11-55. 

ALLERGIES. 

Consent  for  surgical  or  medical 
treatment. 

Information  to  be  disclosed,  §31-9-6.1. 
Hospitals  with  emergency  services. 
Requirements  concerning  allergies, 
§31-8-42. 

Paramedics. 

Administration  of  antihistamines, 
§31-11-54. 

Tanning  facilities. 

Warning  signs  to  be  posted. 

Contents,  §31-38-4. 

ALLOPATHIC  MEDICINE. 

Health  planning. 

Certificate  of  need  program. 

Distinction  between  allopathic  and 
osteopathic  medicine. 

Provisions  not  to  be  construed  as 
recognizing,  §31-6-42. 


ALZHEIMER’S  DISEASE. 

Disclosure  of  treatment. 

Confidentiality,  §§31-8-180  to 
31-8-184. 

AMBULANCES. 

Emergency  medical  services. 

General  provisions,  §§31-11-1  to 
31-11-82. 

AMBULATORY  SURGICAL  OR 
OBSTETRICAL  FACILITIES. 
Consent  to  surgical  or  diagnostic 
procedures. 

Disclosure  of  certain  information, 
§31-9-6.1. 

Defined,  §31-6-2. 

Health  care  facilities. 

Defined  as  including,  §31-6-2. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 
Health  records. 

Provider  defined  as  including, 

§31-33-1. 

Joint  venture  ambulatory  surgical 
center. 

Certificate  of  need  program. 

Exemption,  §31-6-47. 

Defined,  §31-6-2. 

Peer  review  of  professional 
practices. 

Ambulatory  surgical  centers  to 
provide,  §31-7-15. 

Reports  by  physicians  and  other 
personnel  of  medical  facilities. 

Definition  of  medical  facility  to 
include,  §31-7-9. 

Report  to  department  of  community 
health. 

Health  care  information,  §31-6-70. 

Single  specialty  ambulatory  surgical 
center. 

Certificate  of  need  program. 

Exemption,  §31-6-47. 

Defined,  §31-6-2. 

AMNIOCENTESIS. 

Diagnostic  procedures. 

Disclosures,  §31-9-6.1. 

ANALGESIA. 

Emergency  medical  services. 

Certified  cardiac  technicians  and 
trainees. 

Services  which  may  be  rendered  by. 
Administration  of  analgesic 
agents,  §31-11-55. 
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ANATOMICAL  GIFTS. 

Clinical  laboratories. 

General  provisions,  §§31-22-1  to 
31-22-13. 

Effect  of  chapter  provisions  on 
anatomical  gifts,  §31-22-10. 

Eye  banks. 

Effect  of  anatomical  gift  provisions  on 
eye  donations,  §§31-22-10,  31-23-2. 
General  provisions,  §§31-23-1  to 
31-23-9. 

Medical  laboratories,  §§31-22-1  to 
31-22-13. 

ANIMALS. 

Importation,  sale  and  breeding  as 
pets,  §31-12-9. 

Rabies. 

Generally,  §§31-19-1  to  31-19-10. 

ANNUITIES. 

Advance  directives  for  health  care. 

Life  insurance,  effect,  §31-32-11. 

ANNULMENT  OF  MARRIAGE. 

Vital  records. 

Record  of  annulments,  §31-10-22. 

ANTIHISTAMINES. 

Paramedics. 

Administration  of  antihistamines, 
§31-11-54. 

APARTMENTS. 

Tanning  facilities,  §§31-38-1  to 
31-38-12. 

APPEALS. 

Emergency  medical  services. 

Administration  of  EMSC  program, 
§31-11-3. 

Disciplinary  actions  against  licensees, 
§31-11-36. 

Health  care  facilities. 

Certificate  of  need  program,  §§31-6-44, 
31-6-44.1. 

Health  department  and  boards. 

Administrative  hearings,  §31-5-3. 
Injunctions  to  enjoin  title  violations, 
§31-5-9. 

Highway  condemnation 
proceedings. 

Filing  notice  of  appeal,  §32-3-14. 
Interlocutory  hearing,  §32-3-15. 

Trial  de  novo,  §32-3-16. 

Evidence  to  be  heard  on  appeal, 
§32-3-16. 

Jury  trial  in  open  court  only, 
§32-3-17.1. 


APPEALS  — Cont’d 
Outdoor  advertising. 

Permits  for  nonconforming  signs. 
Refusal  to  issue  additional  permits, 
§32-6-79. 

Radiation  control. 

Administrative  proceedings. 
Disciplinary  actions  against 
licensees,  §31-13-10. 

Judicial  review,  §31-13-19. 

Tuberculosis  hospitalization  order, 

§31-14-8.2. 

APPROPRIATIONS. 

Hospitals. 

Provider  payment  agreement  act. 
Appropriations  to  department, 
§31-8-179.5. 

Nursing  homes. 

Provider  fee  act. 

Revenues  raised,  §31-8-167. 

Quality  assessment  fees  on  care 
management  organizations. 
Revenues  to  department  of  community 
health,  §31-8-175. 

APPURTENANCES. 

Highway  contracts. 

Applicability  of  certain  clauses  to 

appurtenances,  §§32-2-75,  32-2-76. 
Highways. 

Definitions. 

Certain  definitions  to  include 
appurtenances,  §32-1-3. 

ARCHIVES  AND  HISTORY. 

Vital  records. 

Certified  copies  of  vital  records. 
Transfer  of  records  to  state  archives, 
§31-10-25. 

ARTERIAL  HIGHWAYS. 

State  highway  system. 

Composition,  §32-4-20. 
Transportation  plans  generally, 

§32-2-3. 

ARTHRITIS  PREVENTION  AND 
CONTROL,  §§31-47-1  to  31-47-3. 
Acceptance  of  grants,  §31-47-3. 
Advisory  panel,  §31-47-1. 
Commissioner  of  public  health. 
Acceptance  of  grants,  §31-47-3. 

Duties,  §31-47-2. 

Federal  waivers,  §31-47-3. 

Federal  waivers,  §31-47-3. 

Needs  assessment,  §31-47-1. 

Purpose  of  program,  §31-47-1. 
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ARTHRITIS  PREVENTION  AND 
CONTROL  —  Cont’d 

Role  of  commissioner,  §31-47-2. 

Strategies  consistent  with  national 
arthritis  action  plan,  §31-47-1. 

Use  of  outside  expertise,  §31-47-1. 

ARTIFICIAL  INSEMINATION. 

Birth  registration,  §31-10-9. 

ASBESTOS. 

Highways,  roads  and  streets. 

Asbestos  pipes  in  rights  of  way. 
Powers  of  local  entities  as  to, 
§32-4-4. 

ASEXUALIZATION. 

Sterilization  of  humans  generally, 

§§31-20-1  to  31-20-6. 

ASSEMBLY. 

Crowd  control,  §§31-27-1  to  31-27-12. 

ASSISTED  LIVING  COMMUNITIES. 

Certified  medication  aides. 

Employment,  §31-7-12.2. 

Continuous  medical  or  nursing  care 
patients  not  to  be  admitted, 
§31-7-12.2. 

Eligibility  for  admittance,  §31-7-12.2. 

Fire  detection  and  prevention 
equipment,  §31-7-12.2. 

Generally,  §§31-7-250  to  31-7-265. 

Licensing  and  regulation,  §31-7-12.2. 

List  of  residents  not  ambulatory  but 
capable  of  assisted 
self-preservation,  §31-7-12.2. 

Regulation  of  hospitals  and  related 
institutions,  §§31-7-1  to  31-7-16. 

Residential  care  facilities  for  the 
elderly  authorities  act. 

Generally,  §§31-7-110  to  31-7-120. 

Rules  and  regulations  to  be  adopted 
by  department,  §31-7-12.3. 

Written  care  plans  for  residents, 
§31-7-12.2. 

ASTHMA. 

Paramedics. 

Administration  of  bronchodilators, 
§31-11-54. 

ATHLETICS. 

Boxing. 

Do  not  resuscitate  orders,  §§31-39-1  to 
31-39-9. 

ATLANTA,  CITY  OF. 

Metropolitan  Atlanta  rapid  transit 
authority. 

Board  of  directors,  §32-9-14. 


ATOMIC  ENERGY. 

Radiation  control  generally, 

§§31-13-1  to  31-13-25. 

ATTORNEY  GENERAL. 

Assistant  attorneys  general. 

Deputy  assistant  attorneys  general. 
Reimbursement  by  department  of 
transportation,  §32-2-2. 
Highways,  roads  and  streets. 

Institution  and  prosecution  of  criminal 
proceedings. 

Powers  and  duties  of  attorney 
general,  §32-1-5. 

Hospital  acquisitions. 

Defined,  §31-7-400. 

Experts. 

Retention,  §31-7-402. 

Fines  for  violations. 

Institution  of  proceedings  to  impose, 
§31-7-412. 

Notice  of  proposed  transaction, 
§31-7-401. 

Publication,  §31-7-404. 

Notice  to  attorney  general,  §§31-7-401 
to  31-7-403.  " 

Powers. 

Ensuring  compliance  with 
provisions,  §31-7-407. 
Investigatory  powers,  §31-7-411. 
Provisions  not  to  affect,  §31-7-410. 
Public  hearing. 

Attorney  general  to  conduct, 
§31-7-405. 

Report  of  findings,  §31-7-407.1. 
Hospital  disposition  by  nonprofit 
corporation. 

Notice,  §31-7-401. 

Prosecuting  attorneys. 

Transportation  code. 

Vesting  attorney  general  with  rights, 
powers  and  duties  held  by 
prosecuting  attorneys,  §32-1-5. 
Radiation  control. 

Representation  of  director  in  actions, 
§31-13-22. 

ATTORNEYS’  FEES. 

Active  tuberculosis. 

Commitment  hearing,  §31-14-3. 

AUDITS. 

Hospital  authorities. 

Failure  to  provide  for  audit,  §31-7-93. 
Filing  of  audits,  §31-7-92. 

Required  annual  audit,  §31-7-91. 
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AUDITS  — Cont’d 

Metabolic  and  genetic  disorders. 

Newborn  screenings  conducted  by  the 
Georgia  public  health  laboratory, 
§31-12-6. 

Quality  assessment  fees  on  care 
management  organizations. 

Books  and  records  of  organizations, 
inspection,  §31-8-174. 

AUNTS. 

Medical  consent. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

AUTHORITIES. 

Georgia  highway  authority. 

General  provisions,  §§32-10-1  to 
32-10-50. 

Hospital  authorities  law. 

County  and  municipal  hospital 

authorities,  §§31-7-70  to  31-7-96. 

Residential  care  facilities  for  the 
elderly  authorities  act. 

General  provisions,  §§31-7-110  to 
31-7-120. 

AUTOMATED  EXTERNAL 

DEFIBRILLATOR  PROGRAM, 

§31-11-53.1. 

Defined,  §31-11-53.1. 

Emergency  medical  technicians. 

Program  established  for,  violations, 
§31-11-53.1. 

Guidelines,  §31-11-53.2. 

Immunity  of  first  responders 

rendering  emergency  medical 
care,  §31-11-53.1. 

Instructor  courses. 

Completion  by  instructor  required, 
§31-11-53.1. 

Intent  and  recommendations  by 
general  assembly,  §31-11-53.1. 
Lay  rescuers,  §31-11-53.2. 

Training  recommendations, 

§31-11-53.1. 

AUTOMATIC  VEHICLE  TAG 
IDENTIFICATION 
PHOTOGRAPHY. 

Toll  violations,  §32-10-64. 

AUTOPSIES. 

Advance  directives  for  health  care. 

Authority  of  agents,  §§31-32-7, 
31-32-8. 


AWARDS. 

Highways. 

Construction. 

Acquisition  of  property  for  public 
road  construction. 

Deposit  by  condemnor  of 

additional  amount  awarded  by 
special  master,  §32-3-15. 
Interest  on  award,  §32-3-19. 

Order  of  court  for  payment  of 
award,  §32-3-12. 

Review  of  interlocutory  award, 
§32-3-15. 

Transportation. 

Property. 

Acquisition  of  property  for 
transportation  purposes. 

Deposit  by  condemnor  of 

additional  amount  awarded  by 
special  master,  §32-3-15. 
Interest  on  award,  §32-3-19. 

Order  of  court  for  payment  of 
award,  §32-3-12. 

Review  of  interlocutory  award, 
§32-3-15. 

AXLES. 

Definitions,  §32-6-26. 

Weight  of  vehicles  and  loads. 

Definitions. 

Lift  axle,  §32-6-26. 

Single  axle,  §32-6-26. 

Tandem  axle,  §32-6-26. 

Rules  generally,  §32-6-26. 

B 

BABY  BREAST-FEEDING,  §31-19. 
BAD  FAITH. 

Highways,  bridges  and  ferries. 

Property  acquisition  for 

transportation,  §32-3-11. 

BALES. 

Commissioner  of  agriculture. 

Paybill  exceptions  from  weight  limits, 
§32-6-28. 

BARRICADE. 

Commercial  driveways,  §§32-6-131, 
32-6-134. 

BARS. 

Smokefree  air  act. 

Bar  defined,  §31-12A-2. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 
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BARS  — Cont’d 
Smokefree  air  act  — Cont’d 

Smoking  prohibited  in  public  places, 
§31-12A-4. 

Exemption,  requirements, 

§31-12A-6. 

BATHHOUSES. 

Abating  operation  of  bathhouses, 
§31-12-11. 

BATHTUB  WATER. 

Gray  water. 

Defined,  private  residential  reuse, 
§31-3-5.2. 

BEREAVEMENT  SERVICES. 
Hospices,  §§31-7-171,  31-7-172. 

BIDS  AND  BIDDING. 

Georgia  highway  authority. 

Sale  of  bonds  by  public  competitive 
bidding,  §32-10-31. 

State  road  and  tollway  authority. 
Letting  of  contracts  by  competitive 
bids,  §32-10-68. 

BILLBOARDS. 

Outdoor  advertising  generally, 

§§32-6-70  to  32-6-97. 

BILL  OF  RIGHTS  FOR  RESIDENTS 
OF  LONG-TERM  CARE 
FACILITIES. 

General  provisions,  §§31-8-100  to 
31-8-127. 

Short  title,  §31-8-100. 

BIOTERRORISM. 

Control  of  hazardous  conditions, 
preventable  disease  and 
metabolic  disorders  generally, 
§§31-12-1  to  31-12-14. 

Defined,  §31-12-1.1. 

Department’s  duties,  §31-12-2.1. 
Reporting  requirements. 

Deaths  or  illnesses  potentially  caused 
by  bioterrorism,  §31-12-2. 
Vaccinations  for  emergency 

responders,  §§31-35-10,  31-35-11. 

BIRDS. 

Importation,  sale  and  breeding  as 
pets,  §31-12-9. 

BIRTH. 

Midwives,  §§31-26-1  to  31-26-7. 

Stillbirth. 

Birth  certificate,  §31-10-33. 

BIRTH  CERTIFICATES. 

Stillbirth,  §31-10-33. 


BIRTH  CERTIFICATES  —Cont’d 
Vital  records  generally,  §§31-10-1  to 
31-10-32. 

BIRTH  CONTROL. 

Sterilization  generally,  §§31-20-1  to 
31-20-6. 

BIRTHING  CENTERS. 

Freestanding  centers. 

Service-specific  need  methodologies. 
Establishment  by  department  of 
community  health,  §31-6-21. 

BLACK  PERSONS. 

Hospitals. 

Certificates  of  need. 

Special  considerations  regarding 

minority  administered  hospitals, 
§31-6-42. 

BLIND  AND  VISUALLY  IMPAIRED 
PERSONS. 

Blindness  education,  screening  and 
treatment  program,  §31-1-23. 

BLOOD  AND  BLOOD  PRODUCTS. 
Bloodborne  pathogens. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders,  §31-12-13. 

Blood  donors. 

Eligibility  requirements,  §31-24-3. 
Methods  for  selection,  §31-22-5. 
Qualification  requirements,  §31-24-3. 
Requirement  of  qualification  of  blood 
donors,  §31-24-3. 

Blood  donor  storage  programs. 

Health  care  facilities,  §31-7-14. 

Blood  supplies. 

Health  care  facilities,  §31-7-14. 
Clinical  laboratories. 

General  provisions,  §§31-22-1  to 
31-22-13. 

Collection  of  human  blood. 

Methods  for  selection,  §31-22-5. 
Containers  of  blood. 

Labeling,  §31-24-4. 

Definitions. 

Blood  labeling,  §31-24-2. 

Industrial  use  of  blood  and  blood 
components. 

Transfer  of  components,  §31-24-6. 
Labeling  blood,  §§31-24-1  to  31-24-8. 
Administration  of  chapter,  §31-24-7. 
Citation  of  title,  §31-24-1. 

Containers  of  blood,  §31-24-4. 
Definitions,  §31-24-2. 
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BLOOD  AND  BLOOD  PRODUCTS 

— Cont’d 

Labeling  blood  — Cont’d 

Enforcement  of  chapter,  §31-24-7. 
Penalty  for  chapter  violation,  §31-24-8. 
Short  title. 

Blood  labeling  act,  §31-24-1. 

Transfer  of  blood  and  blood 

components  for  industrial  use, 
§31-24-6. 

Transfusion  of  unlabeled  blood, 
§31-24-5. 

Medical  laboratories,  §§31-22-1  to 
31-22-13. 

Newborn  umbilical  cord  blood  bank, 
§§31-46-1  to  31-46-5. 

Processing  of  human  blood. 

Methods  for  selection,  §31-22-5. 
Storage  of  human  blood. 

Methods  for  selection,  §31-22-5. 
Transfusion  of  unlabeled  blood, 
§31-24-5. 

BLOOD  BANKS. 

Newborn  umbilical  cord  blood  bank, 

§§31-46-1  to  31-46-5. 

BLOOD  LABELING  ACT. 

Labeling  blood,  §§31-24-1  to  31-24-8. 
Short  title,  §31-24-1. 

BLOOD  TESTS. 

Bloodborne  pathogens. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders,  §31-12-13. 
Pregnant  women. 

Venereal  disease  test,  §31-17-4. 

BOARDS. 

County  boards  of  health. 

General  provisions,  §§31-3-1  to 

31- 3-16. 

Hemophilia  advisory  board,  §31-1-13. 
Public  health,  §31-2A-1. 

BODIES. 

Corpses  generally,  §§31-21-1  to 
31-21-45. 

BOND  ISSUES. 

Georgia  highway  authority. 

Revenue  bonds,  §§32-10-30  to 

32- 10-50. 

Highways,  roads  and  streets. 

Georgia  highway  authority. 

Revenue  bonds,  §§32-10-30  to 
32-10-50. 


BOND  ISSUES  —Cont’d 
Highways,  roads  and  streets  — Cont’d 
State  road  and  tollway  authority, 
§§32-10-90  to  32-10-110. 

Hospital  authorities. 

Revenue  certificates  generally, 
§§31-7-78  to  31-7-83. 

Residential  care  facilities  for  the 
elderly  authorities. 

Generally,  §§31-7-116  to  31-7-120. 
State  road  and  tollway  authority, 
§§32-10-90  to  32-10-110. 
Transportation  infrastructure  bank. 
Authority  of  governing  board  to  issue, 
§32-10-123. 

BONDS,  SURETY. 

Department  of  transportation. 

Construction  contracts. 

Bonds  of  successful  bidder,  §32-2-70. 
Failure  of  successful  bidder  to 
furnish  bonds,  §32-2-71. 
Liability  of  state  to  contractor  or 
surety,  §32-2-77. 

Disposition  of  unclaimed  corpses. 

Bonding  requirement,  §31-21-25. 
Georgia  highway  authority. 

Trust  indentures  as  security  for  bonds, 
§32-10-40. 

Highways,  roads  and  streets. 

Construction  contracts. 

Bond  requirements,  §32-2-60. 

Public  bidding. 

Municipal  construction  contracts, 
§§32-4-119  to  32-4-121. 

BONE  MASS  MEASUREMENT 
COVERAGE  ACT. 

General  provisions,  §§31-15A-1  to 
31-15A-3. 

Short  title,  §31-15A-1. 

BONES. 

American  Indians. 

Human  remains  and  burial  objects. 
Public  display  or  exhibit  of  dead 
human  bodies  or  human 
remains,  §31-21-45. 

Unclaimed  human  remains, 
§§31-21-20  to  31-21-26. 

BORROWING  MONEY. 

Physicians  for  rural  areas 
assistance. 

Loan  program  generally,  §§31-34-1  to 
31-34-9. 
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BOXING  AND  WRESTLING. 

Do  not  resuscitate  orders. 

Generally,  §§31-39-1  to  31-39-9. 

BRAIN  AND  SPINAL  INJURY 
TRUST  FUND. 

Commission. 

Duties,  §31-18-4. 

Reports  to  commission. 

Persons  identified  as  being  spinal 
cord  disabled  or  brain  injured, 
§31-18-3. 

Reports  to  commission. 

Persons  identified  as  being  spinal  cord 
disabled  or  brain  injured, 

§31-18-3. 

BRAIN  INJURIES. 

Advance  directives  for  health  care, 
§§31-32-1  to  31-32-14. 

Registry  for  traumatic  brain  and 
spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

Declaration  of  public  policy,  §31-18-1. 
Definitions,  §31-18-2. 

Registration  procedures,  §31-18-3. 
Reporting  procedures,  §31-18-3. 

Sterilization  of  mentally 

incompetent  persons,  §31-20-3. 

BRAINSTEM  FUNCTIONS. 

Death  determinations,  §31-10-6. 

BREAST-FEEDING. 

Public  policy,  §31-1-9. 

BRIDGES. 

Commercial  driveways  generally, 

§§32-6-130  to  32-6-135. 

Maximum  weight  limit  violations. 
Issuance  of  citations  or  warning  to 
operators  of  vehicles,  §32-6-27. 
Municipal  street  systems. 

Posting  of  sign  showing  safe  weight 
limit,  §32-4-91. 

Naming  state  roads,  bridges  or 
interchanges. 

Joint  resolution  or  act  of  General 
Assembly  required,  §32-4-3. 

Safe  weight  limit  for  bridges. 

Signs  posted  on  municipal  street 
system,  §32-4-91. 

Transportation  infrastructure  bank, 

§§32-10-120  to  32-10-133. 

BROCHURES. 

AIDS  brochures,  §31-22-9.1. 


BUILDING  CODES. 

Swimming  pools. 

Public  pools. 

Michelle’s  Law,  §§31-45-1  to 

31- 45-13. 

BUILDINGS  AND  HOUSING. 
Highways,  roads  and  streets. 

Construction  contracts  generally, 
§§32-2-60  to  32-2-81. 

County  road  systems. 

Construction  contracts,  §§32-4-60  to 

32- 4-74. 

Municipal  construction  contracts, 
§§32-4-110  to  32-4-123. 

BURDEN  OF  PROOF. 

Abortion. 

Woman’s  right  to  know  act. 

Negligence  of  physician  in 
determining  probable 
gestational  age  of  fetus, 
§31-9A-6.1. 

BURIAL. 

Cremation,  §31-21-4. 

Sea  burials,  §31-21-4. 

BURN  INJURIES. 

Nonresident  burn  victim. 

Death  certificate  upon  death, 
§31-10-15. 

BUSES. 

Travel  lanes  designated  for  use  of, 

§32-9-4. 

BUSINESSES. 

Licenses. 

Nursing  home  administrators, 
§31-7-12. 

Midwives. 

General  provisions,  §§31-26-1  to 
31-26-7. 

Psychologists. 

Health  service  provider  psychologists, 
§§31-7-160  to  31-7-165. 

C 

CADAVERS. 

Corpses  generally,  §§31-21-1  to 
31-21-45. 

CALIBRATION. 

Clinical  laboratories. 

Examination  of  human  specimens, 
§31-22-4. 
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CANCELLATION. 

Cardiopulmonary  resuscitation. 

Cancellation  of  order  not  to 
resuscitate,  §31-39-5. 

Revocation  of  consent  to  order  not  to 
resuscitate,  §31-39-6. 

Physicians  for  rural  areas 
assistance. 

Contract,  §31-34-7. 

CANCER. 

Cancer  advisory  committee. 

Duties,  §31-15-5. 

Functions,  §31-15-3. 

Cancer  control  officer,  §31-15-4. 
Legislative  findings. 

Patient  care  and  treatment  program, 
§31-15-1. 

Patient  care  and  treatment 

program,  §§31-15-1  to  31-15-6. 
Cancer  advisory  committee. 

Generally,  §§31-15-3,  31-15-5. 
Cancer  control  officer. 

Appointment,  §31-15-4. 
Construction  of  rights. 

Rights  to  benefits  under  other 
programs,  §31-15-6. 

Creation,  §31-15-2. 

Duties  of  commissioner,  §31-15-5. 
Establishment,  §31-15-2. 

Legislative  findings,  §31-15-1. 

Public  policy,  §31-15-1. 

Rights  to  benefits  under  other 
programs,  §31-15-6. 

Public  policy. 

Patient  care  and  treatment  program, 
§31-15-1. 

Research  program  fund,  §31-12-14. 
Tanning  facilities. 

Warning  sign  to  be  posted,  §31-38-4. 

CANCER  HOSPITALS. 

Destination  cancer  hospitals. 

Certificate  of  need. 

Annual  patient  base  of  certain 

percentage  of  patients  residing 
out  of  state. 

Annual  statement. 

Affirming  requirement  met, 
§31-6-40.1. 

Fine,  revocation  of  certificate. 
Failure  to  meet,  §31-6-40.1. 
Authorization,  §31-6-40. 

Need  for  service,  considerations, 
§31-6-42. 

Defined,  §31-6-2. 


CAPITOL  OF  STATE. 

Curb  construction  standards  for 
streets  circling  state  capitol, 

§32-4-94. 

State  transportation  board. 

Caucuses  to  elect  members  at  state 
capitol,  §32-2-20. 

CARDIAC  ARREST. 

Automatic  defibrillator  program, 

§31-11-53.1. 

Guidelines,  §31-11-53.2. 

Lay  rescuers,  §31-11-53.2. 

CARDIAC  CATHETERIZATION. 
Certificate  of  need  program. 

Exemption,  §31-6-47. 

Clinical  health  services  defined, 

§31-6-2. 

Pediatric  cardiac  catheterization. 

Defined,  §31-6-2. 

Service-specific  need  methodologies. 

Establishment  by  department  of 
community  health,  §31-6-21. 

CARDIAC  DYSRHYTHMIA. 
Automated  external  defibrillator 
program. 

Automated  defibrillator  defined, 
§31-11-53.1. 

CARDIAC  RHYTHM  ANALYSIS. 
Automated  external  defibrillator 
program,  §31-11-53.1. 

Automatic  defibrillator  program. 

Guidelines,  §31-11-53.2. 

Lay  rescuers,  §31-11-53.2. 

CARDIOPULMONARY 

RESUSCITATION. 

Defibrillators,  §31-11-53.1. 

Guidelines,  §31-11-53.2. 

Lay  rescuers,  §31-11-53.2. 

Do  not  resuscitate  orders,  §§31-39-1 
to  31-39-9. 

Bracelet,  §31-39-6.1. 

Cancellation,  §31-39-5. 

Court  approval,  §31-39-9. 

Definitions,  §31-39-2. 

Form,  §31-39-6.1. 

Legal  right  to  withhold  or  withdraw 
CPR,  §31-39-9. 

Liability  of  good  faith  compliance, 
§31-39-7. 

Life  insurance  policies. 

Effect  of  order  on  policies,  §31-39-8. 
Necklace,  §31-39-6.1. 

Notice  posted  in  person’s  home, 
§31-39-6.1. 
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CARDIOPULMONARY 

RESUSCITATION  —  Cont’d 
Do  not  resuscitate  orders  — Cont’d 
Order  not  to  resuscitate. 

Defined,  §31-39-2. 

Patient  presumed  to  consent  to 

administration  of  CPR,  §31-39-3. 
Persons  authorized  to  issue,  §31-39-4. 
Physician  refusing  to  comply  with 
order. 

Notification  of  next  of  kin  or 

authorized  person  of  patient, 
§31-39-7. 

Public  policy,  §31-39-1. 

Revocation  of  consent,  §31-39-6. 
Health  care  facilities. 

Expansion  of  existing  equipment  in 
facilities  to  provide  CPR  not 
required,  §31-39-3. 

Lay  rescuers,  §31-11-53.2. 

CAR-POOLS. 

Ride-sharing. 

Establishment  of  programs,  §32-9-5. 

CATARACTS. 

Tanning  facilities. 

Warning  sign  to  be  posted,  §31-38-4. 

CATS. 

Rabies. 

Control  of  rabies  generally,  §§31-19-1 
to  31-19-10. 

Inoculation  of  felines,  §31-19-5. 

CEMETERIES. 

Highways  and  roads. 

Authority  to  bring  condemnation 
proceedings,  §32-3-4. 

Outdoor  advertising  near. 

Restrictions  on,  §32-6-75. 

Removal  of  dead  body  from  grave  or 
disturbance  of  contents. 

Receipt,  retention,  disposal  or 

possession  of  unlawfully  removed 
body,  §31-21-44. 

Wanton  or  malicious  removal, 
§31-21-44. 

CERTIFICATES  OF  COMPLIANCE. 
Childhood  lead  exposure  control, 

§31-41-16. 

CERTIFICATES  OF  NEED. 

Health  facilities  and  services. 

General  provisions,  §§31-6-40  to 
31-6-50. 

CESAREAN  SECTION. 

Health  care  provider. 

Annual  reports,  §31-7-280. 


CHAINS. 

Tire  chains. 

Use  for  safety  because  of  snow,  ice  or 
other  conditions. 

Limited  access  to  roads  due  to 
inclement  weather, 
requirements,  §32-6-5. 

CHANCROID. 

Disease  deemed  dangerous  to  public 
health,  §31-17-1. 

Venereal  disease  control  generally, 

§§31-17-1  to  31-17-8. 

CHARITIES. 

New  perinatal  services,  §31-6-40.2. 
CHEST  X-RAYS. 

Hospitalization  for  tuberculosis. 

Provision  of  physical  examination, 
§31-14-3. 

Hospital  service  charge  rates. 

Written  summary,  §31-7-11. 

CHILD  ABUSE  AND  NEGLECT. 
Aggravated  child  molestation. 

AIDS  transmitting  crimes,  §31-22-9.1. 
AIDS  transmitting  crime. 

Aggravated  child  molestation, 
§31-22-9.1. 

CHILDBIRTH. 

Birth  certificates  generally,  §§31-10-1 
to  31-10-32. 

Midwives  generally,  §§31-26-1  to 
31-26-7. 

Prophylactic  treatment,  §31-17-5. 

CHILDHOOD  LEAD  EXPOSURE 
CONTROL  ACT. 

General  provisions,  §§31-41-10  to 
31-41-19. 

Short  title,  §31-41-10. 

CHILDHOOD  VACCINATION 
REGISTRY,  §31-12-3.1. 

CHILD  MOLESTATION. 

AIDS  transmitting  crimes,  §31-22-9.1. 

CHILD  RAPE. 

Statutory  rape. 

AIDS  transmitting  crimes,  §31-22-9.1. 

CHILDREN. 

Baby  breast-feeding,  §31-1-9. 
Highway  condemnation 
proceedings. 

Minor  or  person  under  disability 
owner  of  property. 

Service  of  notice  upon,  §32-3-8. 
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CHILDREN  — Cont’d 
Lead  poisoning  prevention. 

Childhood  lead  exposure  control, 
§§31-41-10  to  31-41-19. 

Midwives  generally,  §§31-26-1  to 
31-26-7. 

Names. 

Surname  of  child,  §31-10-9. 

CHIROPRACTORS. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 
Medical  review  committees 

generally,  §§31-7-140  to  31-7-143. 
Peer  review  groups  generally, 
§§31-7-130  to  31-7-133. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Health  care  facility  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

CHLAMYDIA  SCREENING  TEST. 
Accident  and  sickness  insurance 
coverage  for  women,  §31-17-4.1. 

CHRONIC  RENAL  DISEASE. 
Legislative  findings. 

Patient  care  and  treatment  program, 
§31-16-1. 

Patient  care  and  treatment 

program,  §§31-16-1  to  31-16-7. 
Construction  of  rights. 

Reuse  of  kidney  dialyzer,  §31-16-7. 
Rights  to  benefits  under  other 
programs,  §31-16-6. 

Creation,  §31-16-2. 

Duties  of  commissioner,  §31-16-5. 
Establishment,  §31-16-2. 

Kidney  disease  advisory  committee. 

Generally,  §§31-16-3,  31-16-5. 
Legislative  findings,  §31-16-1. 
Personnel,  §31-16-4. 

Public  policy,  §31-16-1. 

Reuse  of  kidney  dialyzer,  §31-16-7. 
Rights  to  benefits  under  other 
programs,  §31-16-6. 

Staff,  §31-16-4. 

Public  policy. 

Patient  care  and  treatment  program, 
§31-16-1. 

CIGARS  AND  CIGARETTES. 
Smokefree  air  act  of  2005,  §§31-12A-1 
to  31-12A-13. 


CIVIC  LEAGUES  OR 
ORGANIZATIONS. 

Physicians  and  surgeons. 

Rural  areas  assistance  program. 
Grants  to  civic  organizations. 
Authorized,  §§31-34-4.1,  31-34-5. 
Cancellation  of  contract,  §31-34-7. 
Service  cancelable  contract  as 
condition  of  grant,  §31-34-6. 

CIVIL  DISTURBANCES. 

Crowd  control,  §§31-27-1  to  31-27-12. 

CLEAN  AIR  ACTS. 

Georgia  smokefree  air  act  of  2005, 

§§31-12A-1  to  31-12A-13. 

CLEAR  AND  CONVINCING 
EVIDENCE. 

Abortion. 

Woman’s  right  to  know  act. 

Negligence  of  physician  in 
determining  probable 
gestational  age  of  fetus, 
§31-9A-6.1. 

HIV  tests  of  infected  persons  or 
persons  suspected  of  being 
infected. 

Refusal  to  consent,  §31-17A-3. 

Sterilization  of  mentally 

incompetent  persons,  §31-20-3. 

CLEAR  VIEW. 

Road  signs,  signals  or  other  devices, 

§32-6-51. 

CLERKS  OF  COURT. 

Legitimation,  annulment  of 

legitimation  or  amendment  of 
legitimation  order. 

Dutjr  to  forward  copy  of  order  to  state 
registrar,  §31-10-13.1. 

Paternity  determinations. 

Copy  forwarded  to  state  registrar, 
§31-10-13.2. 

CLINICAL  LABORATORIES, 

§§31-22-1  to  31-22-13. 

Anatomical  gifts,  §31-22-10. 
Applicability  of  chapter,  §31-22-9. 

Eye  banks,  §31-22-10. 

Physicians,  §31-22-11. 

Construction  of  chapter,  §31-22-9. 
Effect  of  anatomical  gift  provisions, 
§31-22-11. 

Effect  of  eye  bank  provisions, 
§31-22-10. 

Effect  on  physicians,  §31-22-10. 
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CLINICAL  LABORATORIES  —Cont’d 
Construction  of  chapter  — Cont’d 
Penalty  for  violation  of  provisions, 
§31-22-13. 

Definitions,  §31-22-1. 

Evaluation  programs,  §31-22-8. 
Human  specimens. 

Collection,  storage  and  processing  of 
human  blood,  §31-22-5. 
Examination,  §31-22-4. 

Testing  location,  §31-22-4. 

Injunctive  relief. 

Unlicensed  clinical  laboratories, 
§31-22-12. 

Inspections,  §31-22-8. 

Licenses. 

Application,  §31-22-2. 

Disciplinary  actions  against  licensees, 
§31-22-2. 

Issuance,  §31-22-2. 

Required,  §31-22-2. 

Unlicensed  laboratories. 

Injunctive  relief,  §31-22-12. 

Quality  control  programs. 

Examination  of  human  specimens, 
§31-22-4. 

Recordkeeping  requirements. 

Examination  of  human  specimens, 
§31-22-4. 

Reporting  requirements. 

Examination  of  human  specimens, 
§31-22-4. 

Infectious  diseases,  §31-22-7. 

Rulemaking  authority,  §31-22-6. 
Shipping  requirements. 

Examination  of  human  specimens, 
§31-22-4. 

Venereal  diseases. 

Regulation  of  laboratories,  §31-17-6. 

CLINICS. 

Cancer  advisory  committee. 

Appointment  of  members  from  cancer 
clinics,  §31-15-3. 

Cancer  clinics. 

Certification,  §31-15-5. 

State-wide  registry  support,  §31-15-5. 
Hospital  authorities. 

Projects  defined,  §31-7-71. 

Rabies. 

Inoculation  of  canines  and  felines 
against,  §31-19-5. 

CLOTHING. 

Health  employees. 

Compensation  for  damage  to  wearing 
apparel  caused  by  patients, 
§31-1-5. 


CLOTHING  —Cont’d 

Hospital  residents’  bill  of  rights. 

Right  to  retain  and  use  clothing, 
§31-8-113. 

Institutions  operated  by  department 
of  human  services. 

Employees. 

Damages  to  wearing  apparel  caused 
by  patients. 

Compensation,  §31-1-5. 

CLUBS. 

Bathhouses. 

Abating  operation,  §31-12-11. 

State  highway  system. 

Service  club  and  religious  notices. 
Defined,  §32-6-71. 

Tanning  facilities. 

General  provisions,  §§31-38-1  to 
31-38-12. 

COAL  SLURRY  PIPELINE. 

Public  transportation  code. 

Other  transportation  purposes  defined, 
§32-1-3. 

COBB  COUNTY. 

Gateway  center. 

Safety  rest  area  and  information 
center,  §32-2-4.1. 

COCAINE. 

Hjy 

Offenses  involving,  §31-22-9.1. 

CODE  OF  PUBLIC 

TRANSPORTATION. 

General  provisions,  §§32-1-1  to 
32-10-110. 

Short  title,  §32-1-1. 

COERCION  AND  DURESS. 
Long-term  care  facility  bill  of  rights 
for  residents. 

Freedom  from  interference  and 
exercise  of  rights,  §31-8-118. 
Obtaining  contributions  by  coercion, 
§31-8-119. 

COLISEUMS. 

Mass  gathering  control. 

Applicability  of  chapter,  §31-27-10. 

COLOR  OF  SKIN. 

Registration  of  live  born  infants  of 
unknown  parentage. 

Information  included  in  registration, 
§31-10-10. 

COMA. 

Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 
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COMATOSE. 

HIV  tests. 

Reporting  of  positive  results. 

Counsel,  counseling,  etc. 

Inapplicability  of  provisions  to 
comatose  persons,  §31-22-9.2. 

COMMERCIAL  DRIVEWAYS, 

§§32-6-130  to  32-6-135. 

Change  of  existing  commercial 
driveway,  §32-6-132. 

Liability  for  expenses  incurred, 
§32-6-134. 

Closing. 

Authority  of  department  to  close  for 
violations,  §32-6-131. 

Procedure  upon  discovery  of 
violation,  §32-6-134. 
Construction  or  improvement. 

Effect  of  plat  submission 

requirements,  §32-6-154. 

County  regulation  of  highways. 
Effect  of  part  on  county  authority  to 
regulate,  §32-6-135. 

Defined,  §32-6-130. 

Municipal  regulation  of  highways. 
Effect  of  part  on  municipal  authority 
to  regulate,  §32-6-135. 

Permit  requirements. 

Construction  or  improvement, 
§32-6-131. 

Permits,  §32-6-133. 

Rulemaking  authority,  §32-6-133. 
Substitution  of  existing  commercial 
driveway,  §32-6-132. 

COMMISSIONERS. 

Commissioner  of  community  public 
health,  §31-2-6. 

Commissioner  of  public  health, 

§31-2A-2. 

COMMISSION  ON  MEN’S  HEALTH, 

§§31-43-1  to  31-43-13. 

COMMISSIONS. 

Georgia  trauma  care  network 
commission,  §§31-11-100  to 
31-11-103. 

Saving  for  the  cure,  commission  for. 

Newborn  umbilical  cord  blood  bank, 
§§31-46-3,  31-46-4. 

Trauma  care  network  commission, 

§§31-11-100  to  31-11-103. 


COMMON  LAW. 

Public  transportation  code. 

Common  law  right  of  state  to  punish 
persons  or  corporations  for 
violations,  §32-1-6. 

Dedication. 

Defined,  §32-1-3. 

COMMON-LAW  MARRIAGES. 
Surgical  or  medical  treatment 
consent. 

Relationships  set  forth  in  chapter  to 
include,  §31-9-6. 

COMMUNICABLE  DISEASES. 
Venereal  diseases,  §§31-17-1  to 
31-17-8. 

COMMUNITY  HEALTH, 

DEPARTMENT  OF,  §§31-2-1  to 
31-2-20. 

Acquisition  of  health  care  facilities. 

Notification  requirements,  fine, 
violation,  §31-6-40.1. 
Administration  and  enforcement. 
General  provisions,  §§31-5-1  to 
31-5-10. 

Inspection  warrants,  §§31-5-20  to 
31-5-24. 

Biotechnology,  biopharmaceutical  or 
pharmaceutical  companies 
located  in  state. 

Drugs  or  health  care  products 

produced  by  Georgia  companies. 
Expedited  review,  §31-2-11. 

Bioterrorism. 

Department’s  duties,  §31-12-2.1. 

Board  of  community  health,  §31-2-3. 
Cardiac  catheterization. 

Need  methodologies  for  clinical  health 
services. 

Establishment,  §31-6-21. 

Certificate  of  need  program, 

§§31-6-40  to  31-6-50. 

Acquisition  of  health  care  facilities. 
Notification  requirements,  fine, 
violations,  §31-6-40.1. 
Administration,  §31-6-21. 
Administrative  appeal  hearings, 
§31-6-44. 

Judicial  review  of  decision, 
§31-6-44.1. 

Annual  report,  §31-6-46. 

Appeal  panel. 

Administrative  appeal  hearings, 
§31-6-44. 
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COMMUNITY  HEALTH, 

DEPARTMENT  OF  —Cont’d 
Certificate  of  need  program  — Cont’d 
Appeal  panel  — Cont’d 

Chairperson,  vice  chairperson, 
§31-6-44. 

Compensation,  expenses,  §31-6-44. 
Created,  §31-6-44. 

Hearing  officers  for  appeals. 

Members  to  serve  as,  §31-6-44. 
Judicial  review  of  decision, 

§31-6-44.1. 

Members,  §31-6-44. 

Purpose,  §31-6-44. 

Qualifications  of  appointees, 

§31-6-44. 

Review  of  department’s  decisions. 

Purpose,  §31-6-44. 

Rules,  promulgation,  §31-6-44. 
Separate  and  apart  from 
department,  §31-6-44. 

Successor  to  health  planning  review 
board,  §31-6-48. 

Vacancies,  §31-6-44. 

Applications. 

Acceptance,  §31-6-43. 

Administrative  appeal  of 

department’s  decision,  §31-6-44. 
Judicial  review,  §31-6-44.1. 
Amendment,  §31-6-43. 

Comparative  review,  §31-6-43. 
Joinder,  §31-6-43. 

Judicial  review. 

Administrative  appeal,  §31-6-44.1. 
Notice  of  decision,  §31-6-43. 

Public  hearing,  §31-6-43. 

Rejection,  §31-6-43. 

Review  by  department,  §31-6-43. 
Submission  by  person  proposing  new 
institutional  service  or  facility, 
§31-6-40. 

Time  periods  for  accepting. 

Limiting  for  certain  listed  health 
care  facilities,  §31-6-40.1. 
Automatic  revocation  of  certificate, 
§31-6-45.1. 

Capital  expenditures. 

Review  procedures,  §31-6-50. 

Clinical  health  services  to  indigent 
patients. 

Agreement  to  provide,  §31-6-40.1. 
Denial  of  license  to  operate  health  care 
facility. 

Failure  to  obtain  certificate  by 

facility  not  previously  licensed, 
§31-6-45. 


COMMUNITY  HEALTH, 

DEPARTMENT  OF  —Cont’d 
Certificate  of  need  program  — Cont  d 

Destination  cancer  hospital. 

Annual  patient  base  of  certain 

percentage  of  patients  residing 
out  of  state. 

Annual  statement. 

Affirming  percentage  met, 
§31-6-40.1. 

Failure  to  meet,  fine,  §31-6-40.1. 

Fine,  revocation  of  certificate. 
Failure  to  meet,  §31-6-40.1. 

Authorization  of  certificate  issued  to, 
§31-6-40. 

Defined,  §31-6-2. 

Need  for  service,  considerations, 
§31-6-42. 

Diagnostic  imaging  services. 

Facilities  offering,  duties,  §31-6-40. 

Emergency  approval. 

State  of  emergency  declared  in 
region,  §31-6-43. 

Enforcement  of  chapter,  §31-6-45. 

Evidence. 

Administrative  appeal  hearings, 
§31-6-44. 

Exemptions,  §§31-6-40,  31-6-47. 

Prior  notice  and  approval  of  activity 
believed  exempt,  §31-6-47.1. 

Expediting  or  waiving  review. 

Procedure,  adoption  of  rules, 
§31-6-47. 

Expenditures  requiring  certificate. 

Amount,  adjustment,  §31-6-40. 

Extension  of  effective  period,  §31-6-41. 

Failure  to  obtain  certificate  by  facility 
not  previously  licensed. 

Denial  of  license  to  operate, 

§31-6-45. 

Fine. 

Offering  service  without  certificate, 
§31-6-45. 

Hearing  officers. 

Administrative  appeal  hearings, 
§31-6-44. 

Home  health  agencies. 

Exempt  agencies,  §31-7-155. 

Required  for  new  service  or  when 
extending  service  area, 
§31-7-155. 

Inapplicability  of  chapter  provisions, 
§31-6-47. 

Prior  notice  and  approval  of  activity 
believed  exempt,  §31-6-47.1. 
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COMMUNITY  HEALTH, 

DEPARTMENT  OF  —  Cont’d 
Certificate  of  need  program  — Cont’d 
Indigent  patients. 

Agreement  to  provide  clinical  health 
services,  §31-6-40.1. 

New  perinatal  services. 
Uncompensated  indigent  or 
charity  care,  §31-6-40.2. 
Injunctive  relief  to  enforce  chapter, 
§31-6-45. 

Investigations. 

Enforcement  of  chapter,  §31-6-45. 
Issuance. 

Qualifications,  §31-6-42. 

Judicial  review. 

Administrative  appeal  hearing, 
§31-6-44.1. 

Letter  of  intent. 

Submission  by  person  proposing  new 
institutional  service  or  facility, 
§§31-6-40,  31-6-43. 

Medicaid. 

Participation  as  provider  of  medical 
assistance. 

Department  may  require, 
termination,  monetary 
penalty,  §31-6-45.2. 

Minority  administered  hospital 
facility. 

Extraordinary  consideration, 
§31-6-42. 

Moratorium  on  issuance  of  certificates. 
New  and  emerging  health  care 
services,  §31-6-40. 

New  and  emerging  health  care 
services. 

Defined,  §31-6-2. 

Temporary  moratorium  on  issuance 
of  certificates,  §31-6-40. 

New  institutional  health  services 
listed,  §31-6-40. 

Notification  application  accepted, 
§31-6-43. 

Offering  service  without  certificate. 
Fine,  §31-6-45. 

Osteopathic  services  or  facilities. 

Need  for  new  service  or  facility, 
determination,  §31-6-42. 
Perinatal  services. 

Basic  services  in  certain  counties. 

Need,  considerations,  §31-6-42. 
New  perinatal  services,  §31-6-40.2. 
Periodic  determination  of  unmet  need, 
§31-6-40.1. 


COMMUNITY  HEALTH, 

DEPARTMENT  OF  —Cont’d 
Certificate  of  need  program  — Cont’d 
Prior  notice  and  approval  of  activity 
believed  exempt,  §31-6-47.1. 

Prior  units  abolished,  §31-6-48. 
Transfer  of  contractual  obligations, 
§31-6-48. 

Transitional  provisions,  §31-6-49. 
Private  home  care  providers. 

Certificate  not  required,  §31-7-307. 
Publication. 

Notification  application  accepted, 
§31-6-43. 

Public  hearing. 

Applications,  §31-6-43. 

Qualifications  for  issuance,  §31-6-42. 
Relocation  of  facility  within  same 
county. 

Exemption,  §31-6-47. 

Reporting  requirements,  §31-6-46. 
Health  care  facilities  requiring 
certificate,  §31-6-70. 

Required  for  new  institutional  health 
services,  §31-6-40. 

Review  of  capital  expenditures. 
Applicability  of  certain  review 
procedures,  §31-6-50. 

Review  of  project. 

Time  limit,  §31-6-43. 

Revocation  of  certificate,  §31-6-45. 

Automatic  revocation,  §31-6-45.1. 
Scope  of  certificate,  §31-6-41. 
Temporary  moratorium  on  issuance  of 
certificates. 

New  and  emerging  health  care 
services,  §31-6-40. 

Term  of  validity,  §31-6-41. 

Transfer. 

Term  of  validity,  §31-6-41. 
Transitional  provisions,  §31-6-49. 

Prior  units  abolished,  §31-6-48. 
Clinical  laboratories. 

General  provisions,  §§31-22-1  to 
31-22-13. 

Commissioner  of  community  public 
health,  §31-2-6. 

Confidentiality  of  information. 

Criminal  history  records  checks. 
Licensing  of  facilities,  §31-2-9. 

Consumer  information  on  cost  and 
quality  of  health  care  in 
Georgia. 

Website,  §31-2-10. 
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COMMUNITY  HEALTH, 

DEPARTMENT  OF  — Cont’d 
Control  of  hazardous  conditions, 
preventable  disease  and 
metabolic  disorders,  §§31-12-1  to 
31-12-14. 

County  board  of  health,  §§31-3-1  to 
31-3-16. 

Criminal  history  records  checks. 

Licensing  of  facilities,  §31-2-9. 
Definitions,  §31-2-2. 

Facility  licensing,  §31-2-9. 

Department  of  public  health. 

Successor  to  functions,  rights  and 
obligations  of  department  of 
community  health,  §31-2A-3. 
Disciplinary  actions,  §31-2-8. 
Divisions,  §31-2-6. 

Drugs  or  health  care  products 

produced  by  Georgia  companies. 
Expedited  review,  §31-2-11. 
Emergency  rules. 

Procedure,  §31-6-21.1. 

Employee  hiring,  §31-2-5. 

Functions,  §31-6-21. 

Georgia  biotechnology, 
biopharmaceutical  or 
pharmaceutical  companies. 

Drugs  or  health  care  products 
produced  by. 

Expedited  review,  §31-2-11. 

Grants  for  medical  facilities. 
Construction  and  modernization  of 
facilities,  §§31-7-50  to  31-7-57. 
Health  care  cost  comparison. 

Website,  §31-2-10. 

Health  care  data  collection. 

Hospitals  and  other  health  care 

facilities,  §§31-7-280  to  31-7-285. 
Health  care  products  produced  by 
Georgia  companies. 

Expedited  review,  §31-2-11. 

Health  records  generally,  §§31-33-1  to 
31-33-8. 

Home  health  agencies. 

Licensure  and  regulation. 

Generally,  §§31-7-150  to  31-7-159. 
Matters  transferred  to  department, 
§31-7-159. 

Hospitals  and  related  institutions. 

Licensure  and  regulation. 

Matters  transferred  to  department, 
§31-7-17. 

Injunctions. 

Enjoining  violations  of  title  provisions, 
§31-5-9. 


COMMUNITY  HEALTH, 

DEPARTMENT  OF  —  Cont’d 
Inspection  warrants,  §§31-5-20  to 
31-5-24. 

Investigative  powers,  §31-2-4. 
Legislative  intent,  §31-2-1. 

Licensure  for  health  care  entities, 
powers,  §31-2-4. 

Long-term  health  care. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §§31-8-100  to 
31-8-127. 

Need  methodologies  for  new 

institutional  health  services  and 
health  facilities. 

Establishment,  §31-6-21. 

Notice. 

Rulemaking  procedure,  §31-6-21.1. 

Nursing  homes. 

Employee  records  checks,  §§31-7-350 
to  31-7-354. 

Open  heart  surgery. 

Need  methodologies  for  clinical  health 
services. 

Establishment,  §31-6-21. 
Organization  of  department, 
§§31-6-21  to  31-6-22. 

Perinatal  services. 

Need  methodologies  for  clinical  health 
services. 

Establishment,  §31-6-21. 

Personal  care  homes. 

Employee  records  check  and  licensure. 
Matters  transferred  to  department, 
§31-7-265. 

Generally,  §§31-7-250  to  31-7-265. 
Personnel  administration. 

Conforming  to  federal  standards, 
§31-2-5. 

Powers  and  duties,  §§31-2-4,  31-6-21. 

Disciplinary  powers,  §31-2-8. 
Predecessor  agency  or  unit. 

Transfer  of  personnel  and  functions, 
§31-2-5. 

Prescription  drugs  produced  by 
Georgia  companies. 

Expedited  review,  §31-2-11. 

Private  home  care  providers. 
Licensure  and  regulation. 

Generally,  §§31-7-300  to  31-7-308. 
Matters  transferred  to  department, 
§31-7-308. 

Public  health  commission,  §31-2-20. 
Public  policy,  §31-2-1. 

Quality  assessment  fees  on  care 
management  organizations, 

§§31-8-170  to  31-8-177. 
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COMMUNITY  HEALTH, 

DEPARTMENT  OF  —  Cont’d 
Radiation  control. 

General  provisions,  §§31-13-1  to 
31-13-25. 

Rules  and  regulations,  §31-2-7. 
Adoption,  power  of  department, 
§31-6-21. 

Criminal  history  records  checks. 

Licensing  of  facilities,  §31-2-9. 
Disciplinary  actions,  §31-2-8. 

Health  share  volunteers  in  medicine. 

Adoption  by  department,  §31-8-200. 
Procedure  for  rule  making,  §31-6-21.1. 
State  health  planning  and 
development. 

Administration  of  state  health  plan, 
§31-6-21. 

Certificate  of  need  program,  §§31-6-40 
to  31-6-50. 

Generally,  §§31-6-1,  31-6-2. 

Reports,  §31-6-70. 

Successor  to  health  planning 
agency,  §31-6-48. 

Website  providing  consumer 

information  on  cost  and  quality 
of  health  care  in  Georgia, 
§31-2-10. 

COMMUNITY  LIVING 
ARRANGEMENTS. 

Classifying  and  licensing,  §31-2-4. 
Criminal  background  checks. 

Owners  of  facilities,  §31-2-9. 

Defined,  §31-2-4. 

Owners  with  criminal  record 
prohibited  from  operating, 
§31-2-9. 

COMMUTER  LANES. 

Motor  vehicle  traffic. 

Designation  of  travel  lanes,  §32-9-4. 

COMPACTS. 

Health  care  compact,  §31-48-1. 

COMPROMISE  AND  SETTLEMENT. 
Radiation  control. 

Penalties,  §31-13-13. 

COMPULSORY  PROCESS. 

Health  administration  and 
enforcement. 

Testimony  or  production  of  evidence, 
§31-5-4. 

CONCERTS. 

Crowd  control. 

Generally,  §§31-27-1  to  31-27-12. 


CONCRETE. 

Length  of  vehicles  and  loads  on 
public  roads,  §32-6-24. 

Motor  vehicles. 

Weight  of  vehicle  and  load,  §32-6-26. 

CONDOMINIUMS. 

Tanning  facilities,  §§31-38-1  to 
31-38-12. 

CONFIDENTIALITY  OF 
INFORMATION. 

Abortion. 

Physicians  filing  required  reports, 
§31-9B-3. 

Woman’s  right  to  know  act, 
§31-9A-6. 

Alzheimer’s  disease. 

Disclosure  of  treatment,  §§31-8-180  to 
31-8-184. 

Death  of  person  with  infectious  or 
communicable  disease,  §31-21-3. 
Department  of  community  health. 

Criminal  history  records  checks. 
Licensing  of  facilities,  §31-2-9. 

Disease  reporting  requirements, 

§31-12-2. 

Health  records,  §31-33-6. 

Health  research  data,  §31-7-6. 
Hospital  authorities. 

Exemption  from  disclosure  for 

potentially  commercially  valuable 
plan,  etc.,  §31-7-75.2. 

Long-term  health  care. 

Abuse  or  exploitation  of  residents  in 
facilities. 

Reporting  abuse  or  exploitation, 
§31-8-82. 

Ombudsman  program,  §31-8-58. 
Liability  for  provision  of 
information,  §31-8-61. 
Reporting  abuse,  §31-8-57. 

Nursing  homes. 

Surveys,  §31-7-2.1. 

Peer  review  groups. 

Professional  health  care  providers. 
Confidentiality  of  group’s  records, 
§31-7-133. 

Quality  assessment  fees  on  care 
management  organizations. 

Books  and  records  of  organizations, 
inspection,  §31-8-174. 

CONFLICTS  OF  INTEREST. 
Hospital  acquisition. 

Expert  or  consultant  to  disclose, 
§31-7-405. 
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CONFLICTS  OF  INTEREST  —  Cont’d 
Hospital  acquisition  — Cont’d 
Notice  to  attorney  general. 

Certification  of  financial  interest  in 
business  associated  with  party 
to  disposition,  §31-7-403. 
Certification  of  interest  in  acquiring 
entity,  §31-7-403. 

Public  hearing. 

Factors  to  be  addressed  in 
disclosure,  §31-7-406. 

Hospital  authorities,  §31-7-74.1. 

Report  disclosing  member  ownership 
in  entities  transacting  business 
with  authority,  §31-7-90.1. 

CONFLICTS  OF  LAW. 

Department  of  transportation. 

Construction  contracts,  §32-2-74. 

Junkyards. 

Construction  of  article,  §32-6-248. 

CONFUSION. 

Eminent  domain  proceedings  for 
public  road  purposes. 

Verdict  to  avoid  confusion  of  interest, 
§32-3-19. 

CONSANGUINITY. 

Transportation  commissioner. 

Employment  of  persons  related  within 
second  degree  of  consanguinity, 
§32-2-41. 

CONSENT. 

Abortion. 

Woman’s  right  to  know  act,  §§31-9A-1 
to  31-9A-8. 

Medical  consent  law. 

General  provisions,  §§31-9-1  to  31-9-7. 
Surgical  or  medical  treatment. 

General  provisions,  §§31-9-1  to  31-9-7. 
Tanning  facilities. 

Minors,  use  of  tanning  facilities, 
§31-38-8. 

Woman’s  right  to  know  act. 

Abortion,  §§31-9A-1  to  31-9A-8. 

CONSULTANTS. 

Hospital  acquisitions. 

Required  testimony  at  public  hearing, 
§31-7-405. 

CONTACT  LENSES. 

Opticians. 

Selling  or  dispensing. 

Restrictions,  §31-12-12. 


CONTACT  LENSES  —Cont’d 
Replacement  lenses. 

Prescription. 

Required  to  sell  or  dispense, 

requirements,  patient  receiving 
upon  request,  §31-12-12. 

Selling,  dispensing,  prescriptions, 

§31-12-12. 

CONTEMPT. 

Health  violations  and  nuisances, 

§31-5-9. 

Hospital  authorities. 

Annual  audit. 

Failure  to  comply  with  requirement, 
§31-7-93. 

Hospitalization  for  tuberculosis. 

Order  directing  compliance  with 
evaluation  plan  or  outpatient 
treatment. 

Penalty  for  failure  to  obey  order 

directing  compliance,  §31-14-13. 
Petition  for  commitment. 

Service  of  petition  and  order. 

Failure  to  comply,  §31-14-4. 
Tuberculosis. 

Hospitalization  for  tuberculosis. 

Order  directing  compliance  with 
evaluation  plan  or  outpatient 
treatment. 

Failure  to  obey,  §31-14-13. 
Petition  for  commitment. 

Service  of  petition  and  order. 
Failure  to  comply,  §31-14-4. 

CONTINUING  CARE  RETIREMENT 
COMMUNITIES. 

Certificate  of  need  program. 

Exemption,  §31-6-47. 

Defined,  §31-6-2. 

Need  methodologies. 

Establishment  by  department  of 
community  health,  §31-6-21. 

CONTINUING  EDUCATION. 
Emergency  medical  services. 

Emergency  medical  technicians, 
§31-11-50. 

CONTRACTS. 

County  boards  of  health. 

Contracts  for  assistance  to  boards, 
§31-3-13. 

Contracts  with  local  mental  health, 
developmental  disabilities  or 
substance  abuse  service  boards, 
§31-3-12.1. 
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CONTRACTS  — Cont’d 
Emergency  medical  services. 

Pharmacies. 

Furnishing  dangerous  drugs  and 
controlled  substances,  §31-11-12. 
Health  share  volunteers  in 
medicine,  §31-8-193. 

Highways,  roads  and  streets. 
Construction  contracts  generally, 
§§32-2-60  to  32-2-81. 

County  construction  contracts. 

Generally,  §§32-4-60  to  32-4-74. 
Municipal  construction  contracts. 
Generally,  §§32-4-110  to  32-4-123. 
Hospital  authorities. 

Contracts  with  political  subdivisions, 
§31-7-85. 

Outdoor  advertising. 

Interagency  contracts,  §32-6-87. 
Physicians  for  rural  areas 
assistance. 

Loan  program  generally,  §§31-34-1  to 
31-34-9. 

State  road  and  tollway  authority. 

Letting  of  contracts  by  competitive 
bids,  §32-10-68. 

Transit  services  with  local 
government. 

Transit  agency  contracting  with  local 
government,  §32-9-11. 

CONTRAINDICATIONS. 

Long-term  care  facility  bill  of  rights 
for  residents. 

Suspension  of  certain  rights, 

§31-8-117. 

CONVALESCENT  CARE. 

State  health  planning  and 
development. 

Personal  care  home  means,  §31-6-2. 

CONVALESCENT  HOMES. 

Peer  review  means,  §31-7-131. 

CONVEYANCES. 

Georgia  highway  authority, 

§§32-10-5,  32-10-6. 

CONVULSIONS. 

Paramedics. 

Administration  of  anticonvulsants, 
§31-11-54. 

COORDINATING  COMMITTEE  FOR 
RURAL  AND  HUMAN  SERVICES 
TRANSPORTATION,  §§32-12-1  to 
32-12-6. 

Analysis  of  transportation  services, 

§32-12-5. 


COORDINATING  COMMITTEE  FOR 
RURAL  AND  HUMAN  SERVICES 
TRANSPORTATION  —Cont’d 
Compensation  or  reimbursement  of 
members,  §32-12-3. 

Coordination  needs,  §32-12-1. 

Cost  sharing  or  reduction 
opportunities,  §32-12-5. 

Creation  of  committee,  §32-12-2. 
Expenses,  §32-12-3. 

Legislative  findings,  §32-12-1. 
Meetings,  §32-12-3. 

Report  and  recommendations, 
§32-12-6. 

Review  of  limitations,  §32-12-5. 

State  advisory  subcommittee, 

§32-12-4. 

COPAYMENTS. 

State  health  planning  and 
development. 

Health  maintenance  organizations 
defined,  §31-6-2. 

COPPER. 

Junkyard  control  generally, 

§§32-6-240  to  32-6-248. 

CORNEAS. 

Eye  banks  generally,  §§31-23-1  to 
31-23-9. 

CORONARY  CARE. 

Clinical  health  services  defined, 

§31-6-2. 

CORONERS. 

Bioterrorism. 

Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 

§31-12-2. 

Cremated  remains. 

Unclaimed  remains. 

Disposal,  §31-21-4. 

Death  investigations. 

Abuse  of  dead  body  prior  to  interment, 
§31-21-44.1. 

Disinterment  of  corpse,  §31-21-42. 
Recording  abuse  or  exploitation  of 
residents,  §31-8-82. 

CORPSES,  §§31-21-1  to  31-21-45. 
American  Indians. 

Public  display  or  exhibit  of  dead 

human  bodies  or  human  remains 
of  American  Indians,  §31-21-45. 
Board  for  distribution  of  cadavers, 
§§31-21-20  to  31-21-23. 
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CORPSES  — Cont’d 
Commissioner  of  agriculture. 

Conflict  with  commissioner’s  authority, 
§31-21-2. 

Confidentiality. 

Death  of  person  with  infectious  or 
communicable  disease,  §31-21-3. 
Conflict  with  commissioner’s 
authority. 

Commissioner  of  agriculture,  §31-21-2. 
Cremated  remains. 

Burial  at  sea,  §31-21-4. 

Failure  to  claim,  §31-21-4. 

Prohibited  acts. 

Incineration  or  cremation  of  dead 
body  or  parts  thereof,  §31-21-5. 

Disclosure  of  death  of  person  with 
infectious  or  communicable 
disease,  §31-21-3. 

Disinfectant  approval,  §31-21-1. 
Disinterment  by  coroner  without 
good  grounds,  §31-21-42. 
Disposition  of  dead  bodies,  right  to 
direct,  §31-21-7. 

Disposition  of  unclaimed  corpses, 

§§31-21-20  to  31-21-26. 

Board  for  distribution  of  cadavers, 
§§31-21-20  to  31-21-23. 
Appointment,  §31-21-20. 
Composition,  §31-21-20. 

Delivery  to  board  of  certain 

unclaimed  bodies,  §31-21-21. 
Distribution  of  bodies  by  board, 
§31-21-23. 

Powers,  §31-21-20. 

Recordkeeping  requirements, 
§31-21-20. 

Bonding  requirement,  §31-21-25. 
Delivery  to  board  of  certain  unclaimed 
bodies,  §31-21-21. 

Disposition  of  bodies  of  travelers  dying 
suddenly,  §31-21-22. 

Distribution  of  bodies  by  board, 
§31-21-23. 

Payment  of  expenses,  §31-21-26. 
Transportation  of  bodies,  §31-21-24. 

Disturbance,  defacement  or 

destruction  of  human  remains. 

Notification  of  law  enforcement 
agency,  §31-21-6. 

Embalming  defined,  §31-21-1. 

Indians. 

Public  exhibit  or  display  of  dead 

human  bodies  or  human  remains 
of  American  Indians,  §31-21-45. 


CORPSES  —Cont’d 

Mutilation  of  human  remains. 

Abuse  of  dead  body  prior  to  interment, 
§31-21-44.1. 

Notification  of  law  enforcement 
agency,  §31-21-6. 

Omission  to  perform  duties  under 
chapter,  §31-21-40. 

Preneed  contracts  as  to,  §31-21-7. 

Removal  of  dead  body  from  grave. 

Disturbance  of  contents  of  grave, 
§31-21-44. 

Purposes  of  sale  or  dissection, 
§31-21-43. 

Receipt,  retention,  etc.,  of  unlawfully 
removed  dead  body  or  bodily  part, 
§31-21-44. 

Wanton  or  malicious  removal, 
§31-21-44. 

Reporting  requirements. 

Death  of  person  with  infectious  or 
communicable  disease,  §31-21-3. 

Disturbance,  defacement,  mutilation, 
etc.,  of  human  remains. 
Notification  of  law  enforcement 
agency,  §31-21-6. 

Throwing  away  or  abandonment  of 
dead  bodies,  §31-21-44.2. 

Trafficking  in  human  bodies, 

§31-21-41. 

COST  EFFECTIVE. 

Health  care  services  and  facilities. 

Declaration  of  policy,  §31-6-1. 

Health  services  institutions. 

Qualifications  for  issuance  of 
certificate  of  need,  §31-6-42. 

Hospital  service  charge  rates. 

Written  summary  of,  §31-7-11. 

COUNTIES. 

Bridges. 

Repair  bonds,  §32-4-70. 

Buildings. 

Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
State  and  local  government 
buildings. 

Smoking  prohibited  in,  §31-12A-3. 

Commercial  driveways. 

Regulation,  §32-6-135. 

Contracts. 

Road  construction  and  maintenance, 
§§32-4-60  to  32-4-74. 

County  boards  of  health. 

General  provisions,  §§31-3-1  to 
31-3-16. 
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COUNTIES  —  Cont’d 
County  boards  of  health  and 
wellness. 

Option  for  certain  counties  to  create 
by  ordinance,  §31-3-2.1. 

Gray  water. 

Reuse  violations. 

Authority  to  punish,  §31-3-5.2. 
Health  and  wellness  boards. 

Option  for  certain  counties  to  create 
by  ordinance,  §31-3-2.1. 

Health  boards,  §§31-3-1  to  31-3-16. 
Highways,  roads  and  streets. 
Contracts  for  road  construction  and 
maintenance,  §§32-4-60  to  32-4-74. 
Advertising  for  bids,  §32-4-65. 
Applicability  of  other  laws,  §32-4-74. 
Authority  to  contract,  form,  approval 
by  resolution,  §32-4-61. 

Award  of  contract,  §32-4-68. 

Bonds  of  successful  bidder,  §32-4-69. 
Bridge  repair  bonds,  §32-4-70. 
Contract  defined,  §32-4-60. 

Contracts  with  state,  state  agencies, 
adjoining  counties  and 
municipalities,  §32-4-62. 

Failure  of  successful  bidder  to  sign 
contract  or  furnish  bond, 
§32-4-72. 

Failure  to  take  bond,  §32-4-71. 
Letting  by  public  bid  required, 
§32-4-64. 

Limitations  on  power,  §32-4-63. 

Oath  by  successful  bidder,  §32-4-73. 
Payment  by  bidder  to  cover  costs, 
§32-4-66. 

Proposal  guaranty  by  bidder, 
§32-4-67. 

Designation  of  roads  as  part  of  county 
system,  §32-4-40. 

Duties  of  county,  §32-4-41. 

Powers,  §32-4-42. 

Railroad  grade  crossing. 

Installation  of  protective  devices, 
ordering,  §32-6-200. 

Hospital  authorities  law. 

County  and  municipal  authorities, 
§§31-7-70  to  31-7-96. 

Indigent  persons. 

Hospital  care  for  indigent  persons. 
Generally,  §§31-8-1  to  31-8-46. 
Public  works  contracts. 

Road  construction  and  maintenance, 
§§32-4-60  to  32-4-74. 

Railroad  grade  crossing. 

Installation  of  protective  devices, 
ordering,  §32-6-200. 


COUNTIES  —Cont’d 
Road  construction  and  maintenance 
contracts,  §§32-4-60  to  32-4-74. 
Advertising  for  bids,  §32-4-65. 
Applicability  of  other  laws,  §32-4-74. 
Authority  to  contract,  form,  approval 
by  resolution,  §32-4-61. 

Award  of  contract,  §32-4-68. 

Bonds  of  successful  bidder,  §32-4-69. 
Bridge  repair  bonds,  §32-4-70. 

Contract  defined,  §32-4-60. 

Contracts  with  state,  state  agencies, 
adjoining  counties  and 
municipalities,  §32-4-62. 

Failure  of  successful  bidder  to  sign 
contract  or  furnish  bond,  §32-4-72. 
Failure  to  take  bond,  §32-4-71. 

Letting  by  public  bid  required, 

§32-4-64. 

Limitations  on  power,  §32-4-63. 

Oath  by  successful  bidder,  §32-4-73. 
Payment  by  bidder  to  cover  costs, 
§32-4-66. 

Proposal  guaranty  by  bidder,  §32-4-67. 
Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
State  and  local  government  buildings. 
Smoking  prohibited  in,  §31-12A-3. 
Transit  services. 

Transit  agency  contracting  with  local 
government  to  provide,  §32-9-11. 

COUNTY  BOARDS  OF  HEALTH  AND 
WELLNESS. 

Option  for  certain  counties  to  create 
by  ordinance,  §31-3-2.1. 

COUNTY  ELECTIONS. 

Transit  services  with  local 
government. 

Transit  agency  contracting  with  county 
to  provide,  §32-9-11. 

COUNTY  ROAD  SYSTEMS,  §§32  4  40 
to  32-4-74. 

CPR. 

Defibrillators,  §31-11-53.1. 

Guidelines,  §31-11-53.2. 

Lay  rescuers,  §31-11-53.2. 

Do  not  resuscitate  orders,  §§31-39-1 
to  31-39-9. 

Bracelet  or  necklace,  §31-39-6.1. 
Cancellation,  §31-39-5. 

Court  approval,  §31-39-9. 

Definitions,  §31-39-2. 

Form  of  order  not  to  resuscitate, 
§31-39-6.1. 
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CPR  — Cont’d 

Do  not  resuscitate  orders  — Cont’d 
Legal  right  to  withhold  or  withdraw 
CPR. 

Effect  of  chapter  on  legal  right, 
§31-39-9. 

Liability  for  good  faith  compliance, 
§31-39-7. 

Life  insurance  policies. 

Effect  of  order  on  policies,  §31-39-8. 
Notice  posted  in  person’s  home, 
§31-39-6.1. 

Order  not  to  resuscitate. 

Defined,  §31-39-2. 

Patient  presumption  to  consent  to 
administration  of  CPR,  §31-39-3. 
Persons  authorized  to  issue  order, 
§31-39-4. 

Physician  refusing  to  comply  with 
order. 

Notification  of  next  of  kin  or 

authorized  person  of  patient, 
§31-39-7. 

Public  policy,  §31-39-1. 

Revocation  of  consent  to  order, 
§31-39-6. 

Emergency  medical  services. 

Lay  rescuers,  §31-11-53.2. 

CREMATION,  §31-21-4. 

CRIME  INFORMATION  CENTER. 
Department  of  community  health. 

Licensing  of  facilities. 

Records  checks,  §31-2-9. 
Department  of  public  health. 
Criminal  history  information  for 

prospective  employees,  §31-2A-7. 
Emergency  medical  technicians. 
Criminal  background  checks, 
§31-11-51. 

Immunity. 

Nursing  home  employee  records 
checks,  §31-7-352. 

Nursing  homes  employee  records 
checks,  §§31-7-350  to  31-7-354. 
Personal  care  homes. 

Employee  records  checks. 

Generally,  §§31-7-250  to  31-7-265. 
Public  health,  department  of. 
Criminal  history  information  for 

prospective  employees,  §31-2A-7. 
Records  checks. 

Department  of  public  health. 
Criminal  history  information  for 
prospective  employees, 
§31-2A-7. 


CRIME  INFORMATION  CENTER 

— Cont’d 

Records  checks  — Cont’d 

Emergency  medical  technicians. 
Criminal  background  checks, 
§31-11-51. 

Health  care  facilities. 

Employees’  background  checks, 
§31-7-259. 

Nursing  homes  employee  records 
checks,  §§31-7-350  to  31-7-354. 
Personal  care  homes. 

Employee  records  checks  generally, 
§§31-7-250  to  31-7-265. 

CRIMINAL  BACKGROUND 
CHECKS. 

Community  living  arrangements. 

Owners  of  facilities,  §31-2-9. 
Department  of  public  health. 

Prospective  employees,  §31-2A-7. 
Emergency  medical  technicians, 
§31-11-51. 

Public  health,  department  of. 

Prospective  employees,  §31-2A-7. 

CRIMINAL  LAW  AND  PROCEDURE. 
Advance  directives  for  health  care. 

Penalties  for  violations,  §31-32-13. 
Blood  labeling. 

Violation  of  chapter  provisions, 
§31-24-8. 

Clinical  laboratories. 

Violation  of  chapter  provisions, 
§31-22-13. 

Contact  lenses. 

Selling  or  dispensing  in  violation  of 
restrictions,  §31-12-12. 

Corpses. 

Abuse  of  dead  body  prior  to  interment, 
§31-21-44.1. 

American  Indians. 

Public  exhibit  or  display  of  dead 
human  bodies  or  human 
remains  of  American  Indians, 
§31-21-45. 

Disclosure  of  death  of  person  with 
infectious  or  communicable 
disease,  §31-21-3. 

Disinterment  by  coroner  without  good 
grounds,  §31-21-42. 

Incineration  or  cremation  of  dead  body 
or  parts  thereof,  §31-21-5. 
Omission  to  perform  duties  imposed 
under  chapter,  §31-21-40. 

Removal  of  dead  body  from  grave. 
Disturbance  of  contents  of  grave, 
§31-21-44. 
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CRIMINAL  LAW  AND  PROCEDURE 

— Cont’d 

Corpses  — Cont’d 
Removal  of  dead  body  from  grave 
— Cont’d 

Purposes  of  sale  of  dissection, 
§31-21-43. 

Receipt,  retention,  etc.,  of  unlawfully 
removed  dead  body  or  bodily 
part,  §31-21-44. 

Wanton  or  malicious  removal, 
§31-21-44. 

Throwing  away  or  abandonment  of 
dead  bodies,  §31-21-44.2. 
Trafficking  in  human  bodies, 

§31-21-41. 

Emergency  medical  services. 

Fraud  and  deceit. 

False  representation  as  certified 
technician,  §31-11-61. 

Eye  banks. 

Unlawful  conduct,  §31-23-9. 

Eyeglass  frames. 

Use  of  flammable  materials  prohibited, 
§31-1-2. 

Eyeglass  laboratories,  etc. 

Delivery  of  completed  work,  §31-1-2. 

Health. 

Violations  of  title  provisions,  §31-5-8. 

Health  care  employee  records 
checks. 

Director’s  criminal  liability,  §31-7-259. 
Misuse  or  attempted  misuse  of 
information,  §31-7-260. 

Health  care  personnel. 

False  representation  or  impersonation, 
§31-1-4. 

Hepatitis. 

Death  of  person  with  infectious  or 
communicable  disease. 

Disclosure  requirements,  §31-21-3. 
Highways,  roads  and  streets. 

Institution  and  prosecution  of  criminal 
proceedings,  §32-1-4. 
Commissioner’s  duty  to  transmit 
evidence,  §32-1-4. 

Effect  on  other  laws,  §32-1-6. 

Powers  and  duties  of  attorney 
general,  §32-1-5. 

Signs  or  structures. 

Erection  or  maintenance  of  unlawful 
or  unauthorized  signs  or 
structures,  §32-6-51. 


CRIMINAL  LAW  AND  PROCEDURE 

— Cont’d 

Highways,  roads  and  streets  — Cont’d 
Signs  or  structures  — Cont’d 
Outdoor  advertising,  display  of 
nudity  or  sexual  conduct  on 
signs  near  public  roadways, 
§32-6-52. 

Violations  of  title  provisions,  §32-1-10. 
Weight  and  size  of  vehicles  and  loads. 
Enforcement  of  load  limitations, 
§32-6-27. 

Home  health  agencies. 

Unlicensed  operation,  §31-7-158. 
Human  trafficking. 

Corpses,  §31-21-41. 

Impersonating  health  care 
personnel,  §31-1-4. 

Incineration  or  cremation  of  dead 
body  or  parts  thereof,  §31-21-5. 
Junkyards. 

Violations  of  provisions,  §32-6-247. 
Lead  poisoning  prevention,  §31-41-6. 
Nursing  homes. 

Employee  records  checks. 

Duty  to  request,  §31-7-351. 

Outdoor  advertising. 

Erection  or  maintenance  of  sign 
without  permit,  §32-6-91. 
Maintenance  of  unauthorized  sign, 
§32-6-92. 

Personal  care  homes. 

Employee  records  checks. 

Director’s  criminal  liability, 
§31-7-259. 

Misuse  or  attempted  misuse  of 
information,  §31-7-260. 
Operating  unlicensed  personal  care 
home,  §31-7-12.1. 

Rabies  control. 

Violations  of  chapter  provisions, 
§31-19-10. 

Radiation  control. 

Violation  of  licensing  or  registration 
provisions,  §31-13-13. 

Tanning  facilities. 

Noncompliance  with  chapter,  §31-38-9. 

Tattooing. 

Tattoo  studios,  §31-40-7. 

Tolls,  §32-10-64. 

Tourist  courts. 

Operation  without  permit,  §31-28-7. 
Venereal  diseases. 

Violations  of  chapter  provisions, 
§31-17-8. 
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CRIMINAL  LAW  AND  PROCEDURE 
— Cont’d 
Vital  records. 

Prohibited  conduct,  §31-10-31. 

CRIPPLED  CHILDREN’S 
SERVICES. 

Care  and  treatment  of  cancer 
patients. 

Duties  of  commissioner,  §31-15-5. 

CROSSWALKS. 

Standards  for  construction  of  curb 
or  ramps,  §32-4-94. 

CROWD  CONTROL,  §§31-27-1  to 
31-27-12. 

Applicability  of  chapter,  §31-27-10. 
Bond  requirement,  §31-27-5. 

Cash  deposit  in  lieu  of  bond,  §31-27-5. 
Civil  defense  division. 

Powers  generally,  §31-27-7. 

Civil  penalty,  §31-27-11. 

Criminal  penalty,  §31-27-12. 

Damages. 

State  recovery  of  costs  and  damages, 
§31-27-8. 

Definitions,  §31-27-1. 

Emergency  powers  of  governor, 

§31-27-7. 

Permit  requirement. 

Application  form,  §31-27-3. 

Attendance  beyond  number  specified. 

Assessment  rate,  §31-27-6. 

Contents  of  application,  §31-27-3. 
Denial  of  permit,  §31-27-4. 

Disciplinary  actions  against 
permittees,  §31-27-4. 

Duration  of  permit,  §31-27-2. 

Issuance  of  permit,  §31-27-2. 

Additional  requirements,  §31-27-4. 
Rulemaking  authority,  §31-27-9. 

State  recovery  of  costs  and  damages, 
§31-27-8. 

C  SECTION. 

Reports,  §31-7-280. 

CULVERTS. 

Public  roads  or  public  highways 
defined  to  include,  §32-1-3. 

CURB  RAMPS. 

Standards  for  construction,  §32-4-94. 
CURBS. 

Bus  shelter  placement  near,  §32-6-51. 
Limited  access  roads. 

Separation  of  highway  into  separate 
roadways  by  curbing,  §32-6-113. 


D 

DAMAGES. 

Consequential  damages. 

Eminent  domain  exercise  for  public 
road  purposes. 

Appeal,  §32-3-16. 

Contents  of  declaration  of  taking, 
§32-3-6. 

Tanning  facilities. 

Private  right  of  action  recoveries, 
§31-38-10. 

Crowd  control. 

Recovery  of  damages  by  state, 
§31-27-8. 

Direct  damages. 

State  public  transportation  fund. 
Acquisition  of  rights  of  way, 
§32-5-25. 

Eminent  domain. 

Property  acquired  for  transportation, 
§§32-3-4  to  32-3-20. 

Personal  care  homes. 

Remedies  for  residents. 

Action  for  damages,  §31-8-136. 
Punitive  damages. 

Personal  care  homes. 

Remedies  for  residents,  §31-8-136. 
Tanning  facilities. 

Consumer  actions,  §31-38-10. 

DEAD  BODIES. 

Corpses. 

General  provisions,  §§31-21-1  to 
31-21-45. 

Disposition  of  dead  bodies,  right  to 
direct,  §31-21-7. 

DEATH. 

Disposition  of  dead  bodies,  right  to 
direct,  §31-21-7. 

Hospice  care. 

Determination  or  pronouncement  of 
death,  §31-7-176.1. 

Hospital  patients. 

Transfer  of  property,  §31-7-13. 
Nursing  homes. 

Determination  or  pronouncement, 
§31-7-16. 

DEATH  CERTIFICATES. 

Vital  records  generally,  §§31-10-1  to 
31-10-32. 

DEATH-DELAYING  PROCEDURES. 
Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 


1384 


INDEX 


DEATH  WITH  DIGNITY. 

Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 

DECEDENTS’  ESTATES. 

Eye  banks. 

Liability  of  donor  or  donor’s  estate, 
§31-23-7. 

DEFACEMENT. 

Traffic-control  devices,  §32-6-50. 

DEFAMATION. 

Health  care  facilities. 

Licensing  and  employee  record’s 
checks. 

Immunity  from  liability,  §31-7-261. 
Hospital  care  for  indigent  and 
elderly  patients. 

Immunity  from  liability,  §31-8-85. 
Personal  care  homes. 

Licensing  and  employee  record’s 
checks. 

Immunity  from  liability,  §31-7-261. 

DEFENSES. 

Health  care  facilities. 

Personal  care  homes. 

Remedies  for  residents. 

Failure  to  maintain  license  as 
defense,  §31-8-138. 

Personal  care  homes. 

Remedies  for  residents. 

Failure  to  maintain  license  as 
defense,  §31-8-138. 

DEFIBRILLATOR  PROGRAM. 
Emergency  medical  services, 
§31-11-53.1. 

Guidelines,  §31-11-53.2. 

Lay  rescuers,  §31-11-53.2. 

DEFINED  TERMS. 

Abandon. 

Highways,  §32-1-3. 

Abatement. 

Lead  poisoning  prevention,  §31-41-3. 

Abortion. 

Physicians,  obligations  in  performance 
of  abortions,  §31-9B-1. 

Woman’s  right  to  know  act,  §31-9A-2. 

Abuse. 

Long-term  care  facility  resident  abuse 
reporting  act,  §31-8-81. 

Accelerator  produced  radioactive 
material. 

Georgia  radiation  control  act,  §31-13-3. 
Accessible  surface. 

Lead  poisoning  prevention,  §31-41-3. 


DEFINED  TERMS  — Cont’d 
Accident  and  sickness  insurance 
benefit  plan,  policy  or  contract. 

Bone  mass  measurement  coverage  act, 
§31-15A-2. 

Accredited  hospital. 

Sterilization  of  humans,  §31-20-1. 
Acquiring  entity. 

Hospital  acquisition,  §31-7-400. 
Acquisition. 

Hospital  acquisition,  §31-7-400. 

Active  tuberculosis. 

Hospitalization  for  tuberculosis, 
§31-14-1. 

Active  warning  devices. 

Railroad  grade  crossings,  §32-6-200. 

Admini  stration. 

Bill  of  rights  for  resident  of  long-term 
care  facilities,  §31-8-102. 
Administrators. 

Personal  care  homes. 

Remedies  for  residents,  §31-8-132. 
Adult. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Adult  friend. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

Advanced  and  progressive  disease. 

Georgia  hospice  law,  §31-7-172. 
Advance  directive  for  health  care, 
§31-32-2. 

Air  ambulance. 

Emergency  medical  services,  §31-11-2. 
Air  ambulance  service. 

Emergency  medical  services,  §31-11-2. 
Aircraft. 

Airport  licensing,  §32-9-8. 

Airports. 

Airport  licensing,  §32-9-8. 
Alzheimer’s  disease. 

Confidentiality  of  treatment, 

§31-8-180. 

Alzheimer’s-related  dementia. 

Confidentiality  of  treatment, 

§31-8-180. 

Ambulance. 

Emergency  medical  services,  §31-11-2. 
Ambulance  attendant. 

Emergency  medical  services,  §31-11-2. 
Ambulance  provider. 

Emergency  medical  services,  §31-11-2. 
Ambulance  service. 

Emergency  medical  services,  §31-11-2. 
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DEFINED  TERMS  —  Cont’d 

Ambulance  service  — Cont’d 

Medical  director,  §31-11-60.1. 

Ambulatory. 

Assisted  living  communities, 
§31-7-12.2. 

Ambulatory  surgical  or  obstetrical 
facility. 

State  health  planning  and 
development,  §31-6-2. 

Amniotic  fluid. 

Newborn  umbilical  cord  blood  bank, 
§31-46-2. 

Application. 

State  health  planning  and 
development,  §31-6-2. 

Approach. 

Georgia  highway  authority,  §32-10-1. 

State  road  and  tollway  authority, 
§32-10-60. 

Area  of  operation. 

Hospital  authorities  law,  §31-7-71. 

Hospital  care  for  nonresident 
indigents,  §31-8-31. 

Assisted  living  care,  §31-7-12.2. 

Assisted  living  community, 
§31-7-12.2. 

Assisted  self-preservation. 

Assisted  living  communities, 
§31-7-12.2. 

Attending  physician. 

Advance  directives  for  health  care, 
§31-32-2. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Attorney  general. 

Hospital  acquisition,  §31-7-400. 

Authorized  person. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Automated  external  defibrillator. 

Emergency  medical  services, 
§31-11-53.1. 

Automobile  graveyard. 

Junkyards,  §32-6-240. 

Auxiliary  medical  facilities. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Bank. 

Transportation  infrastructure  bank, 
§32-10-122. 

Bar. 

Smokefree  air  act  of  2005,  §31-12A-2. 

Base  station  facility. 

Emergency  medical  services, 
§31-11-60.1. 


DEFINED  TERMS  —Cont’d 

Basic  perinatal  services. 

State  health  planning  and 
development,  §31-6-2. 

Bathhouse. 

Abatement  of  bathhouses,  §31-12-11. 

Bed  capacity. 

State  health  planning  and 
development,  §31-6-2. 

Bereavement  services. 

Georgia  hospice  law,  §31-7-172. 

Bimodal  semitrailer. 

Highway  maintenance  regulation, 
§32-6-24. 

Biopharmaceutical. 

Expedited  review  of  Georgia  based 
companies,  §31-2-11. 

Biotechnology. 

Expedited  review  of  Georgia  based 
companies,  §31-2-11. 

Bioterrorism. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders,  §31-12-1.1. 

Vaccinations  for  emergency 

responders,  §§31-35-10,  31-35-11. 

Blood. 

Blood  labeling,  §31-24-2. 

Bloodborne  pathogens. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders,  §31-12-13. 

Bonds. 

Georgia  highway  authority,  §32-10-1. 

State  road  and  tollway  authority, 
§32-10-60. 

Bone  mass  measurement. 

Bone  mass  measurement  coverage  act, 
§31-15A-2. 

Borrow  pit. 

Highways,  §32-1-3. 

Brain  injury. 

Spinal  cord  and  brain  injuries, 
§31-18-2. 

Branch  office. 

Home  health  agencies,  §31-7-150. 

Bridge. 

Georgia  highway  authority,  §32-10-1. 

Highways,  §32-1-3. 

State  road  and  tollway  authority, 
§32-10-60. 

Burn  trauma  center. 

Trauma  care  network  commission, 
§31-11-100. 

Business. 

Smokefree  air  act  of  2005,  §31-12A-2. 
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DEFINED  TERMS  —Cont’d 
Bus  shelter. 

Highways,  §32-6-51. 

By-product  material. 

Georgia  radiation  control  act,  §31-13-3. 
Candidate  for  nonresuscitation. 
Cardiopulmonary  resuscitation, 
§31-39-2. 

Cardiac  technician. 

Emergency  medical  services,  §31-11-2. 
Cardiopulmonary  resuscitation, 
§31-39-2. 

Care. 

Alzheimer’s  disease,  §31-8-180. 

Caregiver. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Care  management  organization. 

Quality  assessment  fees  on  care 
management  organizations, 
§31-8-171. 

Center. 

Georgia  crime  information  center. 
Emergency  medical  services, 
§31-11-49. 

Certificate  of  need. 

State  health  planning  and 
development,  §31-6-2. 

Certificate  of  need  appeal  panel. 
State  health  planning  and 
development,  §31-6-2. 

Certificate  of  need  application. 

New  perinatal  services,  §31-6-40.2. 
Certification. 

Emergency  medical  services, 

§31-11-49. 

Certify. 

Emergency  medical  services, 

§31-11-49. 

CFR. 

Tanning  facilities,  §31-38-1. 

Chamber  system. 

Sewage  management  systems, 
§31-2A-11. 

Child-occupied  facility. 

Lead  poisoning  prevention,  §31-41-3. 
Chlamydia  screening  test. 

Accident  and  sickness  insurance 
coverage  for  women,  §31-17-4.1. 
Chronic  illness  hospital. 

State  grants  for  health  care  facilities, 
§31-7-51. 

CIC. 

Community  health,  department  of, 
§31-2-9. 


DEFINED  TERMS  —  Cont’d 

Clinical  health  services. 

State  health  planning  and 
development,  §31-6-2. 

Clinical  laboratory. 

Health  title,  §31-22-1. 

Combination  of  vehicles. 

Highway  maintenance  regulation, 
§32-6-24. 

Commercial  advertisement. 

Highway  maintenance  regulation, 
§32-6-51. 

Commercial  driveway. 

Highway  maintenance  regulation, 
§32-6-130. 

Commission  on  men’s  health, 

§31-43-1. 

Community  ombudsman. 

Long-term  care,  §31-8-51. 

Personal  care  homes. 

Remedies  for  residents,  §31-8-132. 

Companion  or  sitter  tasks. 

Private  home  care  providers, 

§31-7-300. 

Compel. 

Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 

Comprehensive  plan. 

Department  of  transportation,  §32-2-3. 

Confirmed  lead  poisoning. 

Childhood  lead  exposure  control, 
§31-41-12. 

Construction. 

Highways,  §32-1-3. 

Mass  transportation,  §32-9-2. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Construction  project. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Consumer. 

State  health  planning  and 
development,  §31-6-2. 

Tanning  facilities,  §31-38-1. 

Continuing  care  retirement 
community. 

State  health  planning  and 
development,  §31-6-2. 

Continuous  medical  or  nursing  care. 

Assisted  living  communities, 
§31-7-12.2. 

Contract. 

County  road  systems,  §32-4-60. 

Health  share  volunteers  in  medicine 
act,  §31-8-192. 
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DEFINED  TERMS  —  Cont’d 

Contract  — Cont’d 

Municipal  street  systems,  §32-4-110. 

Control,  controlling  or  controlled 

by. 

Hospital  acquisition,  §31-7-400. 

Hospital  authorities,  §31-7-89.1. 

Controlling  interest. 

Hospital  acquisition,  §31-7-400. 

Conventional  system. 

Sewage  management  systems, 
§31-2A-11. 

Conviction. 

Department  of  community  health, 
§31-2-9. 

Health  care  facility  licensure, 
§31-7-250. 

Nursing  home  employee  record  checks, 
§31-7-350. 

Conviction  data. 

Department  of  public  health,  §31-2A-7. 

Emergency  medical  technicians, 
§31-11-51. 

Cost  of  care. 

Hospital  care  for  indigent  pregnant 
women,  §31-8-41. 

Hospital  care  for  nonresident 
indigents,  §31-8-31. 

Cost  of  construction. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Cost  of  modernization. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Cost  of  the  project. 

Georgia  highway  authority,  §32-10-1. 

Railroad  grade  crossings,  §32-6-195. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-112. 

State  road  and  tollway  authority, 
§32-10-60. 

County. 

County  board  of  health  and  wellness, 
§31-3-2.1. 

Highways,  §32-1-3. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-112. 

County  road. 

Georgia  highway  authority,  §32-10-1. 

CPR,  §31-39-2. 

Crime. 

Department  of  community  health, 
§31-2-9. 

Health  care  facility  licensure, 
§31-7-250. 


DEFINED  TERMS  —Cont’d 

Crime  — Cont’d 

Nursing  home  employee  record  checks, 
§31-7-350. 

Criminal  record. 

Department  of  community  health, 
§31-2-9. 

Health  care  facility  licensure, 
§31-7-250. 

Nursing  home  employee  record  checks, 
§31-7-350. 

Day-care  facility. 

Childhood  lead  exposure  control, 
§31-41-12. 

Dead  body. 

Vital  records,  §31-10-1. 

Decision-making  capacity. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Declarant. 

Advance  directives  for  health  care, 
§31-32-2. 

Dedication. 

Highways,  §32-1-3. 

Defibrillation. 

Emergency  medical  services, 
§31-11-53.1. 

Defined  area. 

Outdoor  advertising,  §32-6-71. 

Designated  highways,  §32-6-24. 

Designated  teaching  hospital. 

Hospital  authorities  law,  §31-7-95. 

Design-build  procedure. 

Department  of  transportation, 
§32-2-81. 

Destination  cancer  hospital. 

State  health  planning  and 
development,  §31-6-2. 

Develop. 

State  health  planning  and 
development,  §31-6-2. 

Developmental  disabilities  center. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Diagnostic  imaging. 

State  health  planning  and 
development,  §31-6-2. 

Diagnostic,  treatment  or 
rehabilitation  center. 

State  health  planning  and 
development,  §31-6-2. 

Dialysis. 

Renal  disease  facilities,  §31-44-1. 

Dialysis  technician. 

Renal  disease  facilities,  §31-44-1. 
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DEFINED  TERMS  —  Cont’d 

Directional  and  other  official  signs 
and  notices. 

Outdoor  advertising,  §32-6-71. 

Directional  signs. 

Outdoor  advertising,  §32-6-71. 

Directional  signs,  displays  and 

devices  in  the  specific  interest  of 
the  traveling  public. 

Outdoor  advertising,  §32-6-71. 

Direct  payment. 

Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 

Disabled  newborn  person. 

Health  registration,  §31-1-3.1. 

Disaster  location. 

Bioterrorism,  vaccinations  for 

emergency  responders,  §§31-35-10, 
31-35-11. 

Disciplinary  action. 

Health  share  volunteers  in  medicine 
act,  §31-8-192. 

Disposition. 

Hospital  acquisition,  §31-7-400. 

District  emergency  medical  services 
director. 

Emergency  medical  services, 
§31-11-60.1. 

Donation. 

Blood  labeling,  §31-24-2. 

Durable  power  of  attorney  for 
health  care. 

Advance  directives  for  health  care, 
§31-32-2. 

Dwelling. 

Childhood  lead  exposure  control, 
§31-41-12. 

Dwelling  unit. 

Childhood  lead  exposure  control, 
§31-41-12. 

Elevated  blood  lead  level. 

Childhood  lead  exposure  control, 
§31-41-12. 

Eligible  costs. 

Transportation  infrastructure  bank, 
§32-10-122. 

Eligible  person. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-112. 

Eligible  project. 

Transportation  infrastructure  bank, 
§32-10-122. 

Embalming. 

Dead  bodies,  §31-21-1. 


DEFINED  TERMS  —Cont’d 
Emergency. 

Georgia  medical  consent  law,  §31-9-3. 
Emergency  condition,  §31-11-81. 
Emergency  medical  provider, 
§31-11-81. 

Emergency  medical  services 
personnel,  §31-11-49. 

Emergency  medical  services, 
§31-11-60.1. 

Emergency  medical  services  system. 

Emergency  medical  services,  §31-11-2. 
Emergency  medical  systems 

communications  program  (EMSC 
program). 

Emergency  medical  services,  §31-11-2. 
Emergency  medical  technician. 
Emergency  medical  services,  §31-11-2. 
Hepatitis  vaccinations,  §31-35-2. 
Emergency  responder. 

Bioterrorism,  vaccinations  for 

emergency  responders,  §§31-35-10, 
31-35-11. 

Emergency  services,  §31-11-81. 
Employees. 

Health  care  facility  licensure, 
§31-7-250. 

Smokefree  air  act  of  2005,  §31-12A-2. 
Employment  applicant. 

Nursing  home  employee  record  checks, 
§31-7-350. 

Enclosed  area. 

Smokefree  air  act  of  2005,  §31-12A-2. 
End  stage  renal  disease. 

Renal  disease  facilities,  §31-44-1. 

End  stage  renal  disease  facilities. 

Renal  disease  facilities,  §31-44-1. 
Engineer. 

Department  of  transportation, 

§32-2-75. 

Engineered  sharps  injury 
protection. 

Bloodborne  pathogens,  §31-12-13. 

Entity. 

Highways,  roads  and  streets,  §32-4-4. 
Entity  or  program. 

Community  health,  department  of, 
§31-2-4. 

Erect. 

Outdoor  advertising,  §32-6-71. 

Escrow  account. 

Department  of  transportation, 
§32-2-75. 

Excess  weight. 

Highways,  roads  and  streets. 

Weight  and  size  of  vehicles  and 
loads,  §32-6-27. 
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DEFINED  TERMS  —  Cont’d 
Expense  of  acquiring  and  installing 
a  protective  device. 

Railroad  grade  crossings,  §32-6-200. 

Exploitation. 

Long-term  care  facility  resident  abuse 
reporting  act,  §31-8-81. 

Exposure  incident. 

Bloodborne  pathogens,  §31-12-13. 
Extendable  semitrailer. 

Highway  maintenance  regulation, 
§32-6-24. 

External  violence,  accident  or 
injury. 

Department  of  transportation,  §32-2-7. 
Eye  bank,  §31-23-1. 

Facility. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-102. 
Department  of  community  health, 
§31-2-9. 

Health  care  facility  licensure, 
§31-7-250. 

Family. 

Hospital  acquisition,  §31-7-400. 
Hospital  authorities. 

Conflicts  of  interest,  §31-7-74.1. 
Federal  accounts. 

Transportation  infrastructure  bank, 
§32-10-122. 

Federal-aid  systems. 

Highways,  §32-1-3. 

Federal  bridge  formula. 

Highway  maintenance  regulation, 
§32-6-26. 

Fetal  death. 

Vital  records,  §31-10-1. 

File. 

Vital  records,  §31-10-1. 

Final  disposition. 

Vital  records,  §31-10-1. 

Financial  interest. 

Hospital  acquisition,  §31-7-400. 
Hospital  authorities. 

Conflicts  of  interest,  §31-7-74.1. 
Financing  agreement. 

Transportation  infrastructure  bank, 
§32-10-122. 

Fingerprint  records  check 
determination. 

Health  care  employee  records  checks, 
§31-7-250. 

Fire  department. 

Hepatitis  vaccinations,  §31-35-2. 

Firefighters. 

Hepatitis  vaccinations,  §31-35-2. 


DEFINED  TERMS  —Cont’d 
First  responder. 

Emergency  medical  services, 

§§31-11-2,  31-11-53.1. 

First  three  years  of  operation. 

New  perinatal  services,  §31-6-40.2. 
First  year  of  operation. 

New  perinatal  services,  §31-6-40.2. 
Fiscal  year. 

Hospital  care  for  nonresident 
indigents,  §31-8-31. 

Fluctuate  lane,  §32-9-4.1. 

Friction  surface. 

Lead  poisoning  prevention,  §31-41-3. 
Front-line  health  care  workers. 

Bloodborne  pathogens,  §31-12-13. 
Funds. 

Health  care  data  collection,  §31-7-280. 

Future  public  road  purposes. 

Highways,  §32-3-1. 

GCIC. 

Health  care  employee  records  checks, 
§31-7-250. 

GCIC  information. 

Department  of  community  health, 
§31-2-9. 

Health  care  employee  records  checks, 
§31-7-250. 

General  license. 

Georgia  radiation  control  act,  §31-13-3. 
Georgia  biotechnology, 
biopharmaceutical  or 
pharmaceutical  company. 
Expedited  review  of  Georgia  based 
companies,  §31-2-11. 

Governing  authority  of  a  county. 

Georgia  highway  authority,  §32-10-1. 
Governing  authority  of  any 
incorporated  municipality. 
Georgia  highway  authority,  §32-10-1. 
Governing  bodies. 

Hospital  authorities  law,  §31-7-71. 
Personal  care  homes. 

Remedies  for  residents,  §31-8-132. 
Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-112. 
Governmental  contractor. 

Health  share  volunteers  in  medicine 
act,  §31-8-192. 

Government  unit. 

Transportation  infrastructure  bank, 
§32-10-122. 

Grade  crossing. 

Highways,  §32-1-3. 

Grade  separation  structure,  §32-1-3. 
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DEFINED  TERMS  — Cont’d 

Gray  water,  §31-3-5.2. 

Gross  direct  premium. 

Quality  assessment  fees  on  care 
management  organizations, 
§31-8-171. 

Guardian. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-102. 

Health  care. 

Advance  directives  for  health  care, 
§31-32-2. 

Health  care  agent. 

Advance  directives  for  health  care, 
§31-32-2. 

Health  care  facility. 

Advance  directives  for  health  care, 
§31-32-2. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Georgia  hospice  law,  §31-7-172. 

Smokefree  air  act  of  2005,  §31-12A-2. 

State  health  planning  and 
development,  §31-6-2. 

Health  care  provider. 

Advance  directives  for  health  care, 
§31-32-2. 

Health  care  data  collection,  §31-7-280. 

Health  share  volunteers  in  medicine 
act,  §31-8-192. 

Health  care  system. 

Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 

Health  districts. 

Emergency  medical  services,  §31-11-2. 

Health  maintenance  organization. 

State  health  planning  and 
development,  §31-6-2. 

Health  service  provider 
psychologists. 

Health  care  facilities,  §31-7-160. 

Health  strategies  council. 

State  health  planning  and 
development,  §31-6-2. 

Heart  pacemaker. 

Reuse  of  heart  pacemakers,  §31-1-6. 

Historic  tree. 

Permits  for  trimming  trees  and 
vegetation  from  outdoor 
advertising  signs,  §32-6-75.3. 

Home. 

Nursing  home  employee  record  checks, 
§31-7-350. 

Home  health  agency,  §31-6-2. 

Health  care  facilities,  §31-7-150. 


DEFINED  TERMS  —Cont’d 
Home  health  services. 

Health  care  facilities,  §31-7-150. 

Hospice. 

Georgia  hospice  law,  §31-7-172. 
Hospice  care. 

Georgia  hospice  law,  §31-7-172. 
Hospice  care  team. 

Georgia  hospice  law,  §31-7-172. 
Hospice  patient  family  unit. 

Georgia  hospice  law,  §31-7-172. 
Hospital. 

Hospital  acquisition,  §31-7-400. 
Hospital  care  for  indigent  pregnant 
women,  §31-8-41. 

Provider  payment  agreement  act, 
§31-8-179.1. 

Rural  hospital  assistance  act, 
§31-7-94.1. 

State  grants  for  health  care  facilities, 
§31-7-51. 

State  health  planning  and 
development,  §31-6-2. 

Hospital  authority. 

Hospital  authorities  law,  §§31-7-71, 
31-7-95. 

Hospital  care  for  nonresident 
indigents,  §31-8-31. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Illegal  sexual  activity. 

Abatement  of  bathhouses,  §31-12-11. 

Illegal  sign. 

Outdoor  advertising,  §32-6-71. 

Impact  surface. 

Lead  poisoning  prevention,  §31-41-3. 

Inability  of  adult  to  consent  for 
himself. 

Georgia  medical  consent  law,  §31-9-2. 
Indigency. 

Hospital  care  for  indigent  pregnant 
women,  §31-8-41. 

Indigent  person. 

Health  care  data  collection,  §31-7-280. 
Health  care  facility  reports  to 

department  of  community  health, 
§31-6-70. 

Hospital  care  for  nonresident 
indigents,  §31-8-31. 

Hospital  care  generally,  §31-8-2. 

Individual. 

Tanning  facilities,  §31-38-1. 

Induced  termination  of  pregnancy. 

Vital  records,  §31-10-1. 

Industrial  or  commercial  activity. 

Outdoor  advertising,  §32-6-71. 
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DEFINED  TERMS  —  Cont’d 
Industrial  use. 

Blood  labeling,  §31-24-2. 

Infectious  or  communicable  disease. 

Dead  bodies,  §31-21-3. 

Infiltrate. 

Smokefree  air  act  of  2005,  §31-12A-2. 

Information  center. 

Outdoor  advertising,  §32-6-71. 
Inoculation  against  rabies,  §31-19-5. 
Inspections. 

Lead  poisoning  prevention,  §31-41-3. 
Inspection  warrant. 

Health  administration  and 
enforcement,  §31-5-20. 

Institution. 

Health  care  facilities,  §31-7-1. 

Vital  records,  §31-10-1. 

Interim  controls. 

Lead  poisoning  prevention,  §31-41-3. 
Intermediate  care  facility. 

State  health  planning  and 
development,  §31-6-2. 

Interstate  highway,  §32-1-3. 

Outdoor  advertising,  §32-6-71. 
Interstate  system. 

Outdoor  advertising,  §32-6-71. 

Invalid  car. 

Emergency  medical  services,  §31-11-2. 

Ionizing  radiation. 

Georgia  radiation  control  act,  §31-13-3. 

Joint  venture  ambulatory  surgical 
center. 

State  health  planning  and 
development,  §31-6-2. 

Junk. 

Junkyards,  §32-6-240. 

Junkyard. 

Highway  maintenance  regulation, 
§32-6-240. 

Landmark  tree. 

Permits  for  trimming  trees  and 
vegetation  from  outdoor 
advertising  signs,  §32-6-75.3. 
Lawful  health  care  services. 
Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 

Lay  rescuer. 

Automated  external  defibrillator 
program,  §31-11-53.2. 

Lead-based  paint. 

Lead  poisoning  prevention,  §31-41-3. 
Lead-based  paint  activities. 

Lead  poisoning  prevention,  §31-41-3. 


DEFINED  TERMS  —Cont’d 
Lead-based  paint  hazard. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  contaminated  dust. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  contaminated  soil. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  contaminated  waste. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  dust  sampling  technician. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  firm. 

Lead  poisoning  prevention,  §31-41-3. 

Lead  hazard. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  hazard  abatement. 

Childhood  lead  exposure  control, 
§31-41-12. 

Lead  hazard  reduction  activities. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  hazard  reduction 

planner/project  designer. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  inspector. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  poisoning  hazard. 

Childhood  lead  exposure  control, 
§31-41-12. 

Lead  project  designer. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  risk  assessor. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  safe  housing. 

Childhood  lead  exposure  control, 
§31-41-12. 

Lead  supervisor. 

Lead  poisoning  prevention,  §31-41-3. 
Lead  worker. 

Lead  poisoning  prevention,  §31-41-3. 
Legal  surrogate. 

Personal  care  homes. 

Remedies  for  residents,  §31-8-132. 

Let. 

Highways,  §32-1-3. 

License. 

Department  of  community  health, 
§31-2-9. 

Emergency  medical  services,  §31-11-2. 
Georgia  hospice  law,  §31-7-172. 

Health  care  facility  licensure, 
§31-7-250. 

Home  health  agencies,  §31-7-150. 

Licensee. 

Home  health  agencies,  §31-7-150. 

License  officer. 

Emergency  medical  services,  §31-11-2. 
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DEFINED  TERMS  —  Cont’d 
Life-sustaining  procedures. 

Advance  directives  for  health  care, 
§31-32-2. 

Lift  axle. 

Highway  maintenance  regulation, 
§32-6-26. 

Limited-access  road. 

Highways,  §32-1-3. 

Line  of  duty. 

Department  of  transportation,  §32-2-7. 

Live  birth. 

Vital  records,  §31-10-1. 

Living  will. 

Advance  directives  for  health  care, 
§31-32-2. 

Loan. 

Transportation  infrastructure  bank, 
§32-10-122. 

Loan  obligation. 

Transportation  infrastructure  bank, 
§32-10-122. 

Local  coordinating  entity. 

Emergency  medical  services,  §31-11-2. 
Local  custodian. 

Vital  records,  §31-10-1. 

Local  governing  authority. 

Smokefree  air  act  of  2005,  §31-12A-2. 
Local  governing  body. 

Department  of  transportation,  §32-2-3. 
Local  government. 

Transit  services,  §32-9-11. 

Local  government  authorities. 

State  road  and  tollway  authority  grant 
programs,  §32-10-76. 

Local  registrar. 

Vital  records,  §31-10-1. 

Local  service  road. 

Limited-access  roads,  §32-6-110. 
Long-term  care  facility. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-102. 
Long-term  care  facility  resident  abuse 
reporting  act,  §31-8-81. 

Long-term  care  ombudsman  program, 
§31-8-51. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Low-income. 

Health  share  volunteers  in  medicine 
act,  §31-8-192. 

Maintain. 

Outdoor  advertising,  §32-6-71. 
Maintenance. 

Highways,  §32-1-3. 


DEFINED  TERMS  —Cont’d 
Maintenance  standard. 

Childhood  lead  exposure  control, 
§31-41-12. 

Main  traveled  way. 

Outdoor  advertising,  §32-6-71. 

Major  transportation  facility. 

Department  of  transportation,  §32-2-3. 
Managing  agent. 

Childhood  lead  exposure  control, 
§31-41-12. 

Mass  transportation. 

Mass  transit  facilities  or  systems, 
§32-9-2. 

Mass  transit  research  grants,  §32-9-1. 
Mass  transportation  facilities. 

Mass  transit  research  grants,  §32-9-1. 
Medical  emergency. 

Physicians,  obligations  in  performance 
of  abortions,  §31-9B-1. 

Woman’s  right  to  know  act,  §31-9A-2. 
Medical  facilities. 

Health  care  facilities,  §31-7-1. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Medically  acceptable. 

Reuse  of  heart  pacemakers,  §31-1-6. 

Medically  futile. 

Physicians,  obligations  in  performance 
of  abortions,  §31-9B-1. 

Medically  indigent. 

Indigent  care  trust  fund,  §31-8-151. 
Nursing  home  provider  fee  act, 
§31-8-162. 

Medical  review  committee. 

Peer  review  groups,  §31-7-140. 

Mental  health  center. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Mentally  incompetent  persons. 

Sterilization  of  humans,  §31-20-3. 
Metropolitan  area. 

Transit  authority  act,  §32-9-9. 
Metropolitan  planning  organization. 

Highways,  roads  and  streets,  §32-2-22. 
Metropolitan  transportation  plan. 

Highways,  roads  and  streets,  §32-2-22. 
Midwife. 

Practice  of  midwifery,  §31-26-1. 

Minor. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Minor  repair  and  maintenance 
activities. 

Lead  poisoning  prevention,  §31-41-3. 
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DEFINED  TERMS  —  Cont’d 
Modernization. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Modernization  project. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Mouthable  lead-bearing  substance. 

Childhood  lead  exposure  control, 
§31-41-12. 

Multiple  message  sign. 

Outdoor  advertising,  §32-6-71. 
Municipal  corporations. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-112. 
Municipality. 

Highways,  §32-1-3. 

National  highway. 

Highway  maintenance  regulation, 
§32-6-26. 

Naturally  occurring  radioactive 
material. 

Georgia  radiation  control  act,  §31-13-3. 
Needleless  system. 

Bloodborne  pathogens,  §31-12-13. 
Negotiated  contract. 

Highways,  §32-1-3. 

Net  patient  revenue. 

Provider  payment  agreement  act, 
§31-8-179.1. 

New  and  emerging  health  care 
service. 

State  health  planning  and 
development,  §31-6-2. 

Newborn  infants. 

Hearing  screening,  §31-1-3.2. 

New  perinatal  service,  §31-6-40.2. 
NHS. 

Highway  maintenance  regulation, 
§32-6-24. 

Nonclinical  health  services. 

State  health  planning  and 
development,  §31-6-2. 
Nonconforming  sign,  §32-6-71. 
Nonionizing  radiation. 

Georgia  radiation  control  act,  §31-13-3. 
Nonmetropolitan  area. 

Highways,  roads  and  streets,  §32-2-22. 
Nonresident  patient. 

Hospital  care  for  nonresident 
indigents,  §31-8-31. 

Normal  childbirth. 

Practice  of  midwifery,  §31-26-1. 
Nudity. 

Outdoor  advertising. 

Control  of  signs  or  signals  on  or 
near  public  roads,  §32-6-52. 


DEFINED  TERMS  —  Cont’d 

Nurse. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Nurse  training  facilities. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Nursing  home. 

Nursing  home  employee  record  checks, 
§31-7-350. 

Nursing  home  provider  fee  act, 
§31-8-162. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Nursing  home  that 

disproportionately  serves  the 
medically  indigent. 

Nursing  home  provider  fee  act, 
§31-8-162. 

Obstruct. 

Obstructing  public  highways,  roads 
and  streets,  §32-6-1. 

Occasional-service  volunteer. 

Health  share  volunteers  in  medicine 
act,  §31-8-192. 

Offer. 

State  health  planning  and 
development,  §31-6-2. 

Official  signs  and  notices. 

Outdoor  advertising,  §32-6-71. 

On-site  sewage  management  system, 
§31-2A-11. 

Operating  room  environment. 

State  health  planning  and 
development,  §31-6-2. 

Operator. 

Tanning  facilities,  §31-38-1. 

Order  not  to  resuscitate. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Other  financial  assistance. 

Transportation  infrastructure  bank, 
§32-10-122. 

Other  transportation  purposes. 

Highways,  §32-1-3. 

Outdoor  advertising. 

Highway  maintenance  regulation, 
§32-6-71. 

Nudity  or  sexual  conduct  on  signs 
near  public  roadway,  §32-6-52. 

Overpass. 

Highways,  §32-1-3. 

Owners. 

Department  of  community  health, 
§31-2-9. 
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DEFINED  TERMS  —  Cont’d 
Palliative  care. 

Georgia  hospice  law,  §31-7-172. 

Paramedic. 

Emergency  medical  services,  §31-11-2. 

Paramedic  clinical  preceptor. 

Emergency  medical  services,  §31-11-2. 
Parent  home  health  agency, 
§31-7-150. 

Parents. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Parkland. 

Outdoor  advertising,  §32-6-71. 

Participating  county. 

Hospital  care  generally,  §31-8-2. 
Participating  hospital. 

Hospital  care  generally,  §31-8-2. 
Participating  local  government 
authority. 

Transportation  department  projects, 
§32-2-78. 

Participating  subdivisions. 

Hospital  authorities  law,  §31-7-71. 
Participating  units. 

Hospital  authorities  law,  §31-7-71. 

Patient. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Emergency  medical  services,  §31-11-2. 
Georgia  hospice  law,  §31-7-172. 

Health  records,  §31-33-1. 

Hospital  care  for  indigent  pregnant 
women,  §31-8-41. 

Patient  day. 

Nursing  home  provider  fee  act, 
§31-8-162. 

Pay  directly. 

Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 

Pediatric  cardiac  catheterization. 

State  health  planning  and 
development,  §31-6-2. 

Peer  review. 

Health,  §31-7-131. 

Penalties  or  fines. 

Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 

Perinatal  service,  §31-6-40.2. 
Permissible  radiation  exposure. 
Georgia  radiation  control  act,  §31-13-3. 

Permit. 

Department  of  community  health, 
§31-2-4. 


DEFINED  TERMS  —Cont’d 
Permit  — Cont’d 
Health  care  facilities,  §31-7-1. 
Permitted  stem  cell  research. 
Newborn  umbilical  cord  blood  bank, 
§31-46-2. 

Persistent  elevated  blood  lead  level. 

Childhood  lead  exposure  control, 
§31-41-12. 

Person. 

Blood  labeling,  §31-24-2. 

Clinical  laboratories,  §31-22-1. 

Eye  banks,  §31-23-1. 

Georgia  radiation  control  act,  §31-13-3. 
Highways,  §32-1-3. 

Reuse  of  heart  pacemakers,  §31-1-6. 
State  health  planning  and 
development,  §31-6-2. 

Tanning  facilities,  §31-38-1. 

Personal  care  home. 

Health  care  facilities,  §31-7-12. 

Health  care  facility  licensure, 
§31-7-250. 

State  health  planning  and 
development,  §31-6-2. 

Personal  care  tasks. 

Private  home  care  providers, 

§31-7-300. 

Personal  service. 

Health  care  facilities,  §31-7-12. 

Health  care  facility  licensure, 
§31-7-250. 

Pharmaceutical. 

Expedited  review  of  Georgia  based 
companies,  §31-2-11. 

Physician. 

Advance  directives  for  health  care, 
§31-32-2. 

Home  health  agencies,  §31-7-150. 
Hospital  care  generally,  §31-8-2. 
Physicians,  obligations  in  performance 
of  abortions,  §31-9B-1. 

Sterilization  of  humans,  §31-20-1. 

Vital  records,  §31-10-1. 

Woman’s  right  to  know  act,  §31-9A-2. 
Physician  assistants. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Placenta. 

Newborn  umbilical  cord  blood  bank, 
§31-46-2. 

Place  of  employment. 

Smokefree  air  act  of  2005,  §31-12A-2. 
Planning  agency. 

Rural  hospital  assistance  act, 
§31-7-94.1. 
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DEFINED  TERMS  —Cont’d 
Plan  of  treatment. 

Home  health  agencies,  §31-7-150. 

Pool. 

Michelle’s  Law,  health  and  safety  of 
public  swimming  pools,  §31-45-3. 
Postnatal  tissue  and  fluid. 

Newborn  umbilical  cord  blood  bank, 
§31-46-2. 

Practice  of  midwifery,  §31-26-1. 
Predecessor  agency  or  unit. 

Community  health,  department  of, 
§31-2-2. 

Preliminary  records  check 
application. 

Health  care  employee  records  checks, 
§31-7-250. 

Preliminary  records  check 
determination. 

Health  care  employee  records  checks, 
§31-7-250. 

Primary  highway. 

Junkyards,  §32-6-240. 

Outdoor  advertising,  §32-6-71. 
Primary  system. 

Junkyards,  §32-6-240. 

Outdoor  advertising,  §32-6-71. 

Prior  approved  system. 

Sewage  management  system, 
§31-2A-11. 

Private. 

Outdoor  advertising,  §32-6-71. 

Private  home  care  provider, 

§31-7-300. 

Private  home  care  services, 

§31-7-300. 

Private  road  or  driveways. 

Highways,  §32-1-3. 

Probable  gestational  age  of  the 
unborn  child. 

Physicians,  obligations  in  performance 
of  abortions,  §31-9B-1. 

Woman’s  right  to  know  act,  §31-9A-2. 
Processing  plant. 

Highway  maintenance  regulation, 
§32-6-24. 

Professional  health  care  provider. 

Peer  review  groups,  §31-7-131. 

Program. 

Hospital  care  generally,  §31-8-2. 
Project  grant. 

Mass  transportation,  §32-9-1. 

Project  revenues. 

Transportation  infrastructure  bank, 
§32-10-122. 


DEFINED  TERMS  —Cont’d 
Projects. 

Georgia  highway  authority,  §32-10-1. 
Hospital  authorities  law,  §31-7-71. 
Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-112. 
State  health  planning  and 
development,  §31-6-2. 

State  road  and  tollway  authority, 
§32-10-60. 

Transportation  department  projects, 
§32-2-78. 

Proposal  guaranty. 

Highways,  §32-1-3. 

Prospective  authorization. 

Emergency  services,  §31-11-81. 
Protective  devices. 

Highways,  §32-1-3. 

Provider. 

Health  records,  §31-33-1. 

Provider  fee. 

Nursing  home  provider  fee  act, 
§31-8-162. 

Provider  payment. 

Provider  payment  agreement  act, 
§31-8-179.1. 

Provisional  license. 

Emergency  medical  services,  §31-11-2. 
Provisional  permit. 

Health  care  facilities,  §31-7-1. 
Provision  of  nourishment  or 
hydration. 

Advance  directives  for  health  care, 
§31-32-2. 

Psychiatric  hospital. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Psychologists  order. 

Health  care  facilities,  §31-7-160. 
Public  employee. 

Bloodborne  pathogens,  §31-12-13. 
Public  employer. 

Bloodborne  pathogens,  §31-12-13. 
Public  health  center. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Public  health  emergency. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders,  §31-12-1.1. 
Publicly  operated. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Publicly  owned. 

State  grants  for  health  care  facilities, 
§31-7-51. 
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DEFINED  TERMS  —  Cont’d 
Public  place. 

Smokefree  air  act  of  2005,  §31-12A-2. 
Public-private  project  initiative. 

State  road  and  tollway  authority  grant 
programs,  §32-10-76. 

Public  road. 

Highways,  §32-1-3. 

Public  safety  officer. 

Hepatitis  B  vaccinations,  §31-35-2. 
Public  service  signs. 

Outdoor  advertising,  §32-6-71. 

Public  swimming  pool. 

Michelle’s  Law,  health  and  safety  of 
public  swimming  pools,  §31-45-3. 
Public  utility  signs. 

Outdoor  advertising,  §32-6-71. 
Purchase. 

Blood  labeling,  §31-24-2. 

Qualified  agent. 

Woman’s  right  to  know  act,  §31-9A-2. 
Qualified  borrower. 

Transportation  infrastructure  bank, 
§32-10-122. 

Qualified  individual. 

Bone  mass  measurement  coverage  act, 
§31-15A-2. 

Qualified  project. 

Transportation  infrastructure  bank, 
§32-10-122. 

Qualified  sponsor. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-112. 
Quality  assessment  fee. 

Quality  assessment  fees  on  care 
management  organizations, 
§31-8-171. 

Radiation. 

Georgia  radiation  control  act,  §31-13-3. 

Radiation  generating  equipment. 

Georgia  radiation  control  act,  §31-13-3. 

Radioactive  material. 

Georgia  radiation  control  act,  §31-13-3. 

Readily  accessible  lead-bearing 
substance. 

Childhood  lead  exposure  control, 
§31-41-12. 

Reasonable  medical  judgment. 

Physicians,  obligations  in  performance 
of  abortions,  §31-9B-1. 
Reasonably  available. 

Cardiopulmonary  resuscitation, 
§31-39-2. 

Reasonably  necessary  in  the  interest 
of  public  safety. 

Railroad  grade  crossings,  §32-6-193.1. 


DEFINED  TERMS  —Cont’d 

Record. 

Health  records,  §31-33-1. 

Records  check  application. 

Department  of  community  health, 
§31-2-9. 

Health  care  facility  licensure, 
§31-7-250. 

Registered  nurse. 

Home  health  agencies,  §31-7-150. 

Registration. 

Georgia  radiation  control  act,  §31-13-3. 

Vital  records,  §31-10-1. 

Regular  license. 

Health  care  facility  licensure, 
§31-7-250. 

Regularly  visits. 

Childhood  lead  exposure  control, 
§31-41-12. 

Regular-service  volunteer. 

Health  share  volunteers  in  medicine 
act,  §31-8-192. 

Rehabilitation  facility. 

State  grants  for  health  care  facilities, 
§31-7-51. 

Related  party. 

Hospital  acquisition,  §31-7-400. 

Relocation  expenses. 

State  road  and  tollway  authority, 
§32-10-60. 

Removal. 

Permits  for  trimming  trees  and 
vegetation  from  outdoor 
advertising  signs,  §32-6-75.3. 

Removed. 

Permits  for  trimming  trees  and 
vegetation  from  outdoor 
advertising  signs,  §32-6-75.3. 

Renovation. 

Lead  poisoning  prevention,  §31-41-3. 

Renovation  firm. 

Lead  poisoning  prevention,  §31-41-3. 

Renovator. 

Lead  poisoning  prevention,  §31-41-3. 

Representative. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-102. 

Personal  care  homes. 

Remedies  for  residents,  §31-8-132. 

Research  and  development. 

Expedited  review  of  Georgia  based 
companies,  §31-2-11. 

Residence. 

Private  home  care  providers, 

§31-7-300. 
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DEFINED  TERMS  —Cont’d 
Resident. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-102. 

Hospital  authorities  law,  §31-7-95. 
Hospital  care  generally,  §31-8-2. 
Long-term  care  facility  resident  abuse 
reporting  act,  §31-8-81. 

Long-term  care  ombudsman  program, 
§31-8-51. 

Personal  care  homes. 

Remedies  for  residents,  §31-8-132. 
Residential  care  for  the  elderly. 
Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-112. 
Resident  of  the  county. 

Hospital  care  for  indigent  pregnant 
women,  §31-8-41. 

Resolution. 

Hospital  authorities  law,  §31-7-71. 
Responsible  physician. 

Georgia  medical  consent  law, 
§31-9-6.1. 

Rest  area. 

Outdoor  advertising,  §32-6-71. 

I?  pgtniirfiiit 

Smokefree*  air  act  of  2005,  §31-12A-2. 

Restriction. 

Health  share  volunteers  in  medicine 
act,  §31-8-192. 

Retail  tobacco  store. 

Smokefree  air  act  of  2005,  §31-12A-2. 
Reuse  technician. 

Renal  disease  facilities,  §31-44-1. 
Revenue. 

State  road  and  tollway  authority, 
§32-10-60. 

Revenue  bonds. 

Georgia  highway  authority,  §32-10-1. 
State  road  and  tollway  authority, 
§32-10-60. 

Review  board. 

State  health  planning  and 
development,  §31-6-2. 

Review  organization. 

Peer  review  groups,  §31-7-131. 

Right  of  way. 

Highways,  §32-1-3. 

Risk  assessment. 

Lead  poisoning  prevention,  §31-41-3. 
Rules  and  regulations. 

Department  of  community  health, 
§31-6-21.1. 

Rural  county. 

Rural  hospital  assistance  act, 
§31-7-94.1. 


DEFINED  TERMS  —Cont’d 

Rural  county  — Cont’d 

State  health  planning  and 
development,  §31-6-2. 

Rural  hospital. 

Rural  hospital  assistance  act, 
§31-7-94.1. 

Safety  rest  area. 

Outdoor  advertising,  §32-6-71. 

Sanction. 

Health  share  volunteers  in  medicine 
act,  §31-8-192. 

Satisfactory  determination. 

Health  care  employee  records  checks, 
§31-7-250. 

Nursing  home  employee  record  checks, 
§31-7-350. 

Scenic  area. 

Outdoor  advertising,  §32-6-71. 

Scenic  easement. 

Highways,  §32-1-3. 

Scrap  processor. 

Junkyards,  §32-6-240. 

Secondhand  smoke. 

Smokefree  air  act  of  2005,  §31-12A-2. 

Secure  internet  website. 

Woman’s  right  to  know  act,  §31-9A-2. 

Segregated  account. 

Nursing  home  provider  fee  act, 
§31-8-162. 

Provider  payment  agreement  act, 
§31-8-179.1. 

Quality  assessment  fees  on  care 
management  organizations, 
§31-8-171. 

Self-liquidating. 

Georgia  highway  authority,  §32-10-1. 

State  road  and  tollway  authority, 
§32-10-60. 

Semitrailer. 

Highway  maintenance  regulation, 
§32-6-24. 

Service  club  and  religious  notices. 

Outdoor  advertising,  §32-6-71. 

pp  1 1  m  p 

Smokefree  *air  act  of  2005,  §31-12A-2. 

Sexual  conduct. 

Signs  on  or  near  public  roadway, 
§32-6-52. 

Sharps. 

Bloodborne  pathogens,  §31-12-13. 

Sharps  injury. 

Bloodborne  pathogens,  §31-12-13. 

Sharps  injury  log. 

Bloodborne  pathogens,  §31-12-13. 
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DEFINED  TERMS  —  Cont’d 
Shopping  mall. 

Smokefree  air  act  of  2005,  §31-12A-2. 

Sign. 

Outdoor  advertising,  §32-6-71. 

Single  axle. 

Highway  maintenance  regulation, 
§32-6-26. 

Single  specialty  ambulatory  surgical 
center. 

State  health  planning  and 
development,  §31-6-2. 

Skilled  nursing  facility. 

State  health  planning  and 
development,  §31-6-2. 

Smoking. 

Smokefree  air  act  of  2005,  §31-12A-2. 

Smoking  area. 

Smokefree  air  act  of  2005,  §31-12A-2. 

Soil  and  water  conservation 
technician. 

County  boards  of  health,  sewage 
management,  §31-3-5. 

Soil  classifier. 

County  boards  of  health,  sewage 
management,  §31-3-5. 

Source  material. 

Georgia  radiation  control  act,  §31-13-3. 
Special  abstracting  agent. 

Vital  records,  §31-10-1. 

Special  facility. 

Department  of  human  services, 

§31-1-8. 

Special  nuclear  material. 

Georgia  radiation  control  act,  §31-13-3. 
Specialty  hospital. 

State  health  planning  and 
development,  §31-6-2. 

Specific  interest  of  the  traveling 
public,  §32-6-71. 

Specific  license. 

Georgia  radiation  control  act,  §31-13-3. 
Specimen  collection  station. 

Clinical  laboratories,  §31-22-1. 
Specimen  tree. 

Permits  for  trimming  trees  and 
vegetation  from  outdoor 
advertising  signs,  §32-6-75.3. 
Spinal  cord  injury. 

Spinal  cord  and  brain  injuries, 
§31-18-2. 

Spontaneous  fetal  death. 

Vital  records,  §31-10-1. 

Sports  arena. 

Smokefree  air  act  of  2005,  §31-12A-2. 


DEFINED  TERMS  —Cont’d 
Standard  metropolitan  area. 

Department  of  transportation,  §32-2-3. 

State. 

Department  of  transportation, 

§32-2-75. 

State  road  and  tollway  authority  grant 
programs,  §32-10-76. 

State  agency. 

Highways,  §32-1-3. 

State  grants  for  health  care  facilities, 
§31-7-51. 

State  and  local  accounts. 

Transportation  infrastructure  bank, 
§32-10-122. 

State  bridge  formula. 

Highway  maintenance  regulation, 
§32-6-26. 

State  health  benefit  plan. 

Community  health,  department  of, 
§31-2-2. 

State  health  plan. 

State  health  planning  and 
development,  §31-6-2. 

State  of  permanent 
unconsciousness. 

Advance  directives  for  health  care, 
§31-32-2. 

State  ombudsman. 

Long-term  care,  §31-8-51. 

Personal  care  homes. 

Remedies  for  residents,  §31-8-132. 

State  personnel  board. 

Department  of  community  health, 
§31-2-2. 

State  plan. 

Nursing  home  provider  fee  act, 
§31-8-162. 

State  public  transportation  fund, 
§32-5-20. 

State  registrar. 

Vital  records,  §31-10-1. 

State  road,  §32-1-3. 

Georgia  highway  authority,  §32-10-1. 
State  routes,  §32-1-3. 

State-wide  strategic  transportation 
plan,  §32-2-22. 

Statewide  transportation 

improvement  program,  §32-2-22. 
Stem  cells. 

Newborn  umbilical  cord  blood  bank, 
§31-46-2. 

Sterilization  procedure. 

Sterilization  of  humans,  §31-20-1. 

Stillbirth  or  stillborn. 

Vital  records,  §31-10-1. 
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DEFINED  TERMS  —Cont’d 
Streetcar. 

State  road  and  tollway  authority  grant 
programs,  §32-10-76. 

Subcontract. 

Highways,  §32-1-3. 

Subdivision. 

Highway  zoning,  §32-6-150. 
Substantial  interest. 

Hospital  authorities. 

Conflicts  of  interest,  §31-7-74.1. 

Subunit. 

Home  health  agencies,  §31-7-150. 
Supervisor. 

Clinical  laboratories,  §31-22-1. 

Supplemental  address. 

Childhood  lead  exposure  control, 
§31-41-12. 

Swimming  pool. 

Michelle’s  Law,  health  and  safety  of 
public  swimming  pools,  §31-45-3. 
System. 

Intermodal  surface  transportation 
efficiency  act,  §32-9-10. 

Tandem  axle. 

Highway  maintenance  regulation, 
§32-6-26. 

Tanning  equipment. 

Health  title,  §31-38-1. 

Tanning  facility. 

Health  title,  §31-38-1. 

Target  housing. 

Lead  poisoning  prevention,  §31-41-3. 
Target  view  zone. 

Permits  for  trimming  trees  and 
vegetation  from  outdoor 
advertising  signs,  §32-6-75.3. 
Tattoo,  §31-40-1. 

Tattoo  artist,  §31-40-1. 

Tattoo  studio,  §31-40-1. 

Technician. 

Clinical  laboratories,  §31-22-1. 

Technologist. 

Clinical  laboratories,  §31-22-1. 
Temporary  license. 

Health  care  facility  licensure, 
§31-7-250. 

Terminal  condition. 

Advance  directives  for  health  care, 
§31-32-2. 

Terminally  ill. 

Georgia  hospice  law,  §31-7-172. 
Therapeutic  activities. 

Alzheimer’s  disease,  §31-8-180. 
Third-party  payor. 

Health  care  data  collection,  §31-7-280. 


DEFINED  TERMS  —Cont’d 

Tire  chains. 

Limited  access  to  roads  due  to 

inclement  weather,  requirements, 
§32-6-5. 

Total  economic  impact. 

Expedited  review  of  Georgia  based 
companies,  §31-2-11. 

Tourist  court,  §31-28-1. 

Trailer. 

Highway  maintenance  regulation, 
§32-6-24. 

Transact  business. 

Hospital  authorities. 

Conflicts  of  interest,  §31-7-74.1. 

Transaction. 

Hospital  acquisition,  §31-7-400. 

Hospital  authorities. 

Conflicts  of  interest,  §31-7-74.1. 

Transfusion. 

Blood  labeling,  §31-24-2. 

Transit  agency. 

Highway  maintenance  regulation, 
§32-6-51. 

Transit  services  with  local 
government,  §32-9-11. 

Transit  facilities. 

Transit  services  with  local 
government,  §32-9-11. 

Transit  services. 

Local  government,  §32-9-11. 

Transit  vehicles  or  facilities. 

Highway  maintenance  regulation, 
§32-6-51. 

Transportation  corridor. 

Department  of  transportation,  §32-2-3. 

Transportation  improvement 
program,  §32-2-22. 

Trauma  burn  patient. 

Trauma  care  network  commission, 
§31-11-100. 

Trauma  center. 

Trauma  care  network  commission, 
§31-11-100. 

Trauma  patient. 

Trauma  care  network  commission, 
§31-11-100. 

Trauma  service  codes. 

Trauma  care  network  commission, 
§31-11-100. 

Traveled  way. 

Outdoor  advertising,  §32-6-71. 

Treasurer. 

Department  of  transportation, 
§32-2-75. 
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DEFINED  TERMS  —Cont’d 

Treatment. 

Alzheimer’s  disease,  §31-8-180. 

Trimmed. 

Permits  for  trimming  trees  and 
vegetation  from  outdoor 
advertising  signs,  §32-6-75.3. 

Trimming. 

Permits  for  trimming  trees  and 
vegetation  from  outdoor 
advertising  signs,  §32-6-75.3. 

Truck  tractor. 

Highway  maintenance  regulation, 
§32-6-24. 

Trust  fund. 

Nursing  home  provider  fee  act, 
§31-8-162. 

Provider  payment  agreement  act, 
§31-8-179.1. 

Quality  assessment  fees  on  care 
management  organizations, 
§31-8-171. 

Ultraviolet  radiation. 

Tanning  facilities,  §31-38-1. 

Umbilical  cord. 

Newborn  umbilical  cord  blood  bank, 
§31-46-2. 

Unable  to  consent. 

Temporary  consent  for  heath  care, 
§31-36A-3. 

Unborn  child. 

Physicians,  obligations  in  performance 
of  abortions,  §31-9B-1. 

Woman’s  right  to  know  act,  §31-9A-2. 

Uncompensated. 

Trauma  care  network  commission, 
§31-11-100. 

Uncompensated  indigent  or  charity 
care. 

State  health  planning  and 
development,  §31-6-2. 

Underpass. 

Highways,  §32-1-3. 

Unlicensed  personal  care  home. 

Health  care  facilities,  §31-7-12.1. 

Unsatisfactory  determination. 

Health  care  employee  records  checks, 
§31-7-250. 

Nursing  home  employee  record  checks, 
§31-7-350. 

Unsatisfactory  service. 

Sewage  management  system, 
§31-2A-11. 

Unzoned  commercial  or  industrial 
areas. 

Outdoor  advertising,  §32-6-71. 


DEFINED  TERMS  —Cont’d 
Urban  area. 

Department  of  transportation,  §32-2-3. 
Outdoor  advertising,  §32-6-71. 

Urban  county. 

Georgia  highway  authority,  §32-10-1. 
State  health  planning  and 
development,  §31-6-2. 

Urban  incorporated  municipality. 

Georgia  highway  authority,  §32-10-1. 

Urban  road. 

Georgia  highway  authority,  §32-10-1. 

Utility. 

Highways,  §32-1-3. 

State  road  and  tollway  authority, 
§32-10-60. 

Vaccinations. 

Hepatitis,  §§31-35-1  to  31-35-3. 

Vehicle. 

Highways,  §32-1-3. 

Veteran. 

Agent  Orange  exposure  reports, 
§31-30-1. 

Viewing  zones. 

Permits  for  trimming  trees  and 
vegetation  from  outdoor 
advertising  signs,  §32-6-75.3. 
Visible. 

Outdoor  advertising,  §32-6-71. 

Vital  records. 

Health  title,  §31-10-1. 

Vital  records  registration  system, 

§31-10-1. 

Vital  statistics,  §31-10-1. 

Volunteer. 

Health  share  volunteers  in  medicine 
act,  §31-8-192. 

Waiver. 

Nursing  home  provider  fee  act, 
§31-8-162. 

Would  work  a  substantial  economic 
hardship. 

Outdoor  advertising,  §32-6-71. 

Year. 

New  perinatal  services,  §31-6-40.2. 

Zoned  commercial  or  industrial 
areas. 

Outdoor  advertising,  §32-6-71. 

DEFOLIANTS. 

Agent  Orange. 

Veteran’s  exposure  reports,  §§31-30-1 
to  31-30-9. 

DEMOLITION. 

Residential  care  facilities  for  the 
elderly  authorities. 

Powers,  §31-7-114. 


1401 


INDEX 


DE  NOVO. 

Highway  condemnation 
proceedings,  §32-3-16. 

DENTAL  SCHOOLS. 

Dead  bodies. 

Disposition  of  unclaimed  dead  bodies. 
Bond  required  of  dental  school, 
§31-21-25. 

DENTISTS. 

Board  of  dentistry. 

Dentures  and  other  removable  dental 
prostheses. 

Required  markings  for  identification. 
Notification  requirements  of 
board,  §31-1-7. 

Dentures  and  other  removable 
dental  prostheses. 

Marking  for  identification,  §31-1-7. 
Disciplinary  proceedings. 

Reports  by  hospital  administrator 
concerning  actions  against, 

§31-7-8. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 
Hospital  privileges,  §§31-7-7,  31-7-7.1. 
Medical  review  committees. 

Generally,  §§31-7-140  to  31-7-143. 
Peer  review  groups  generally, 
§§31-7-130  to  31-7-133. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Health  care  facility  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

Staff  privileges. 

Disciplinary  actions  against. 

Reporting,  §31-7-8. 

Volunteers  in  dentistry  and  dental 
hygiene. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 

DENTURES. 

Marking  for  identification,  §31-1-7. 

DEPARTMENT  OF  COMMUNITY 
HEALTH,  §§31-2-1  to  31-2-20. 

DEPOTS. 

Acquisition  of  property  for 

transportation  purposes,  §32-3-1. 


DEPUTIES. 

Dead  bodies. 

Unclaimed  bodies. 

Notice  to  board  for  distribution  of 
cadavers. 

Duties  of  deputies  of  state  and 
local  officials,  §31-21-21. 
Public  officials. 

Disposition  of  unclaimed  bodies. 

Notification  of  board  for  distribution 
of  cadavers,  §31-21-21. 
Transportation,  commissioner  of. 
Deputy  commissioner,  §32-2-42. 
Acquisition  of  property  for 
transportation  purposes, 

§32-3-6. 

Confirmation  or  rejection  of 

appointment,  §§32-2-21,  32-2-41. 
Filling  of  vacancy  in  office  of 
commissioner,  §32-2-40. 

Member  of  department  of 
transportation,  §32-2-1. 

Vital  records. 

Local  registrars. 

Appointment  of  deputies,  §31-10-6. 

DERMATOLOGY. 

Tanning  facilities. 

Warning  sign  to  be  posted,  §31-38-4. 

DESCENDANTS. 

Educational  exhibits  or  displays  of 
dead  human  bodies. 

Written  permission  of  lineal 
descendants. 

Required,  §31-21-45. 

Hospital  patients. 

Transfer  of  property  upon  death, 
§31-7-13. 

DESIGN-BUILD  CONTRACTS. 
Department  of  transportation. 

Defined,  procedures,  when  department 
may  use,  §32-2-81. 

DETOURS. 

Acquisition  of  property  for  public 
road  or  other  transportation 
purposes,  §32-3-1. 

DEVELOPMENTAL  DISABILITIES. 
Metabolic  and  genetic  disorders. 

Prevention  of  developmental 
disabilities  from  inherited 
metabolic  and  genetic  disorders, 
§31-12-6. 

Sterilization  of  mentally 

incompetent  persons,  §31-20-3. 


1402 


INDEX 


DEVELOPMENTAL  HIGHWAY 
SYSTEM. 

Creation,  §32-4-22. 

DIABETES. 

Department  of  public  health. 

Diabetes  control  grant  program, 
§31-2A-14. 

Diabetes  coordinator,  §31-2A-13. 

DIAGNOSTIC  IMAGING. 

Certificate  of  need  exemption  or 
letter  of  nonreviewability. 

Facilities  operating  under,  duties, 
§31-6-40. 

Defined,  §31-6-2. 

DIALYSIS. 

Financial  aid  to  persons  suffering 
from  chronic  renal  diseases. 

Home  dialysis  equipment  or  expenses. 
Duties  of  commissioner  of  human 
services,  §31-16-5. 

Kidney  disease  advisory  committee. 

Functions,  §31-16-3. 

Physical  and  medical  standards  for 
operation. 

Duties  of  commissioner  of  human 
services,  §31-16-5. 

Renal  disease  facilities,  §§31-44-1  to 
31-44-15. 

Reuse  of  kidney  dialyzer,  §31-16-7. 
DIET. 

Long-term  care  residents. 

Refusal  of  dietary  restrictions, 
§31-8-108. 

Pregnant  women. 

Hospitals  with  emergency  services, 
§31-8-42. 

DIPHTHERIA. 

Embalming  bodies  of  persons  dead 
from,  §31-21-1. 

Vaccinations  for  bioterrorism 
emergency  responders, 

§§31-35-10,  31-35-11. 

DIRECTIONAL  SIGNS. 

Defined,  §32-6-71. 

Exceptions  to  spacing  limitations, 

§32-6-77. 

Restrictions  generally,  §32-6-76. 

DIRECT  PAYMENT  FOR  HEALTH 
CARE. 

Permissible. 

Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 


DISABLED  PERSONS. 

Brain  injuries. 

Registry  for  traumatic  brain  and 

spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

Highway  condemnation 
proceedings. 

Minor  or  person  under  disability 
owner  of  property. 

Service  of  notice  upon,  §32-3-8. 

Spinal  cord  injuries. 

Registry  for  traumatic  brain  and 

spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

Sterilization  of  mentally 

incompetent  persons,  §31-20-3. 

DISASTERS. 

Health  care  facilities. 

Rehearsed  disaster  preparedness  plan, 
§31-7-3. 

DISCIPLINING. 

Dentists. 

Reports  of  disciplinary  actions  by 
hospital  administrator  or 
executive  officer  of  health  care 
facility,  §31-7-8. 

Osteopaths. 

Reports  from  hospital  administrator  or 
CEO  of  health  care  facility, 
§31-7-8. 

Podiatrists. 

Reports  from  hospital  administrator  or 
chief  executive  officer  of  health 
care  facility,  §31-7-8. 

Sterilization  objectors,  §31-20-6. 

DISCONTINUANCE. 

County  road  construction. 

Removal  or  discontinuance  of  utility, 
equipment,  etc.,  §32-4-42. 

Long-term  care  facilities,  §31-8-126. 

Veterans  exposed  to  Agent  Orange. 

Federal  referral  and  screening 
programs,  §31-30-8. 

DISCOUNTING  BONDS. 

Residential  care  facilities  for  the 
elderly  authorities,  §31-7-116. 

DISCOVERY. 

Medical  review  committees. 

Committee  proceedings  and  records. 
Immune  from  discovery,  §31-7-143. 


1403 


INDEX 


DISEASES. 

Bloodborne  pathogens. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders,  §31-12-13. 

Childhood  vaccination  registry, 

§31-12-3.1. 

Chronic  renal  disease. 

Patient  care  and  treatment  program, 
§§31-16-1  to  31-16-7. 

Clinical  laboratories. 

General  provisions,  §§31-22-1  to 
31-22-13. 

Hepatitis. 

Employees  of  state  institutions  who 
contract  infectious  hepatitis. 
Compensation,  §§31-29-1  to  31-29-8. 

Immunization  and  other  preventive 
measures. 

Power  to  require,  §31-12-3. 

Isolation  of  diseased  persons, 

§31-12-4. 

Meningococcal  disease. 

Vaccination  requirements,  §31-12-3.2. 

Preventable  diseases  and  metabolic 
disorders. 

Power  to  conduct  research  and  studies, 
§31-12-1. 

Reporting  requirements,  §31-12-2. 
Quarantine,  §31-12-4. 

Rabies,  §§31-19-1  to  31-19-10. 
Segregation  of  diseased  persons, 
§31-12-4. 

Smallpox. 

Vaccination  and  treatment  program, 
§31-12-4.1. 

Tuberculosis. 

Employees  of  state  institutions  who 
contract  tuberculosis. 
Compensation,  §§31-29-1  to  31-29-8. 
Hospitalization  of  persons  with  active 
tuberculosis,  §§31-14-1  to 
31-14-14. 

Venereal  disease. 

General  provisions,  §§31-17-1  to 
31-17-8. 

DISFIGUREMENT. 

Medical  consent  disclosure,  §31-9-6.1. 
Medical  consent  in  emergency 
situation,  §31-9-3. 

DISHES. 

Mass  gatherings. 

Requirements  for  permit. 

Providing  a  detailed  plan  for  food 
service,  §31-27-4. 


DISINFECTION. 

Embalming  disinfectant. 

Approved  disinfectant,  §31-21-1. 

DISINTERMENT. 

By  coroner  without  good  grounds, 

§31-21-42. 

For  purposes  of  sale  or  dissection  of 
corpse,  §31-21-43. 

Permits,  §31-10-20. 

DISPLACED  PERSONS. 

Relocation  assistance. 

Eminent  domain,  §§32-8-1  to  32-8-6. 

DISSECTION  OF  HUMAN 
CORPSES. 

Grave  robbing,  §31-21-43. 

DISTURBANCE  OF  GRAVES. 
Removal  of  dead  body,  §31-21-44. 

DIURETICS. 

Paramedics. 

Injections  legally  rendered,  §31-11-54. 

DIVORCE. 

Vital  records. 

Record  of  divorces  granted,  §31-10-22. 

DNA. 

Inherited  metabolic  and  genetic 
disorders,  §31-12-6. 

State-wide  network  for  medical 
genetic  services,  §31-12-5. 

DNR  ORDERS. 

Advance  directives  for  health  care, 
§§31-32-1  to  31-32-14. 
Cardiopulmonary  resuscitation. 

General  provisions,  §§31-39-1  to 
31-39-9. 

DOGS. 

Rabies. 

Generally,  §§31-19-1  to  31-19-10. 

DONATIONS. 

Eye  banks. 

Anatomical  gifts. 

Effect  of  gift  provisions  on  eye 

donations,  §§31-22-10,  31-23-2. 
Right  to  receive  donations,  §31-23-3. 

Indigent  persons. 

Hospital  care. 

Use  of  gifts  and  donations,  §31-8-9. 
Men’s  health  commission. 

Solicitation  and  acceptance  of, 
§31-43-13. 

DONORS. 

Blood  donor  storage  programs. 

Health  care  facilities,  §31-7-14. 
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DONORS  — Cont’d 
Eye  banks. 

Liability  of  donor  or  donor’s  estate, 
§31-23-7. 

DO  NOT  RESUSCITATE  ORDERS. 
Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 

Cardiopulmonary  resuscitation. 

Generally,  §§31-39-1  to  31-39-9. 

DOUBLE-WIDE  MOBILE  HOME 
UNITS. 

Permits  for  excess  weight  and 
dimensions,  §32-6-28. 

DREDGING. 

Ports  and  harbors. 

Powers  of  department  of 
transportation,  §32-2-2. 

DRIVER  EDUCATION. 

Oversize  or  overweight  loads. 

Driver  training  and  certification  for 
carrying,  §32-6-28. 

DRIVERS’  LICENSES. 

Disciplinary  actions  against 
licensees. 

Refusal  to  stop  vehicle  for  purposes  of 
weighing,  measuring  or 
inspecting,  §32-6-30. 

DRIVEWAYS. 

Commercial  driveways,  §§32-6-130  to 
32-6-135. 

DROWNING  VICTIMS. 

Do  not  resuscitate  orders  generally, 

§§31-39-1  to  31-39-9. 

DRUGS. 

Expedited  review  of  products 
produced  by  Georgia  based 
companies,  §31-2-11. 

Georgia  based  companies  producing. 

Expedited  review,  §31-2-11. 
Paramedics. 

Administration  of  narcotic  antagonists, 
§31-11-54. 

DURABLE  POWER  OF  ATTORNEY 
FOR  HEALTH  CARE. 

Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 
Cardiopulmonary  resuscitation. 

Do  not  resuscitate  orders. 

Generally,  §§31-39-1  to  31-39-9. 

Do  not  resuscitate  orders. 

Generally,  §§31-39-1  to  31-39-9. 


DURABLE  POWER  OF  ATTORNEY 
FOR  HEALTH  CARE  —Cont’d 
Medical  consent  law. 

General  provisions,  §§31-9-1  to  31-9-7. 
Patient  records. 

Copies  furnished  by  provider  upon 
request,  §31-33-2. 

Temporary  adult 

admission/discharge  from  health 
care  facilities,  §§31-36A-1  to 
31-36A-7. 

E 

EASEMENTS. 

Federal  parkways. 

Acquisition  of  rights  of  ways  and 
easements,  §§32-3-30  to  32-3-39. 
Advertising  restrictions,  §32-3-38. 
Amount  of  land  to  be  acquired  for 
rights  of  way,  §32-3-34. 
Conveyance  of  title  to  rights  of  way. 
Federal  departments  and 
agencies,  §32-3-36. 

County  maps. 

Designation  on  official  map, 
§32-3-32. 

Fee  simple  title. 

Acquisition,  §32-3-32. 

Jurisdiction. 

Concurrent  jurisdiction  with 

federal  government,  §32-3-39. 
Method  of  acquisition,  §32-3-31. 
Powers  of  department,  §32-3-30. 
Private  roads. 

Access  from,  §32-3-35. 

Scenic  easements. 

Inclusion  in  rights  of  way, 

§32-3-33. 

Taxing  power  of  state  reserve, 
§32-3-39. 

Use  of  property  before  final 
condemnation,  §32-3-37. 

EDUCATION. 

Physicians  and  surgeons. 

Rural  areas  assistance,  §§31-34-1  to 
31-34-9. 

ELDERLY  PERSONS. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §§31-7-110 
to  31-7-120. 

ELECTIONS. 

Purging  voter  registration  list. 

Death  certificate  filing  requirement, 
§31-10-15. 
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ELECTIONS  —  Cont’d 
Purging  voter  registration  list 

— Cont’d 

Notification  of  adult  deaths,  §31-10-29. 
Reporting  requirements. 

Purging  voter  registration  list. 
Notification  of  adult  deaths, 
§31-10-29. 

Submission  of  death  certificates, 
§31-10-15. 

Special  elections  and  primaries. 

Transit  services  with  local 
government. 

Transit  agency  contracting  with 
local  government  to  provide, 
§32-9-11. 

Transit  services  with  local 
government. 

Transit  agency  contracting  with  local 
government  to  provide,  §32-9-11. 

Vital  records. 

Notification  of  adult  deaths,  §31-10-29. 
Purging  voter  registration  list, 
§31-10-15. 

ELECTROCARDIOGRAM. 

Hospital  service  charge  rates. 

Written  summary. 

Charges  for  certain  special  tests, 
§31-7-11. 

ELECTROENCEPHALOGRAM. 
Hospital  service  charge  rates. 

Written  summary. 

Charges  for  certain  special  tests, 
§31-7-11. 

ELECTROMAGNETIC  RADIATION. 
Radiation  control. 

General  provisions,  §§31-13-1  to 
31-13-25. 

ELECTRONIC  RECORDINGS. 
Nonpayment  of  tolls,  §32-10-64. 

ELECTRONIC  TRANSACTIONS. 
Medical  records. 

Provider  maintaining  records  in 
electronic  format,  §31-33-8. 

EMERGENCIES. 

Bioterrorism. 

Control  of  hazardous  conditions, 

preventable  disease  and  metabolic 
disorders  generally,  §§31-12-1  to 
31-12-14. 

Defined,  §31-12-1.1. 

Department’s  duties,  §31-12-2.1. 


EMERGENCIES  —Cont’d 
Bioterrorism  — Cont’d 
Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 

§31-12-2. 

Health. 

Bioterrorism. 

Control  of  hazardous  conditions, 
preventable  disease  and 
metabolic  disorders  generally, 
§§31-12-1  to  31-12-14. 

Defined,  §31-12-1.1. 

Department’s  duties,  §31-12-2.1. 
Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 
§31-12-2. 

Public  health  emergency. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders,  §31-12-1.1. 
Health  care  facilities. 

Certificate  of  need  program. 

Emergency  approval. 

State  of  emergency  declared  in 
region,  §31-6-43. 

Highways. 

Closure  of  or  limiting  access  to  roads 
due  to  inclement  weather,  §32-6-5. 
Removal  of  obstructions  or  property 
during  state  of  emergency, 

§32-6-4. 

Public  health  emergencies. 

Bioterrorism,  §31-12-1.1. 

Control  of  hazardous  conditions, 
preventable  disease  and 
metabolic  disorders  generally, 
§§31-12-1  to  31-12-14. 
Department’s  duties,  §31-12-2.1. 
Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 
§31-12-2' 

EMERGENCY  MEDICAL  SERVICES, 

§§31-11-1  to  31-11-82. 

Advanced  cardiac  life  support. 

Evidence  of  current  certification, 
§31-11-58. 

Ambulance  drivers. 

Emergency  vehicle  privileges. 

Exercise  of  privileges  by  drivers, 
§31-11-7. 

Records  of  ambulance  trips,  §31-11-6. 
Ambulance  standards,  §31-11-34. 
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EMERGENCY  MEDICAL  SERVICES 

— Cont’d 

Applicability  of  chapter,  §31-11-11. 
Emergency  services  law,  §31-11-80. 

Automated  external  defibrillator 
program. 

Establishment,  §31-11-53.1. 
Regulations,  §31-11-53.1. 

Automatic  defibrillator  program. 
Guidelines,  §31-11-53.2. 

Lay  rescuers,  §31-11-53.2. 

Cardiac  technicians. 

Active  practice  requirements, 

§31-11-58. 

Advanced  cardiac  life  support. 

Evidence  of  current  certification, 
§31-11-58. 

Certification,  §31-11-52. 

Advanced  cardiac  life  support. 
Evidence  of  current  certification, 
§31-11-58. 

Services  which  may  be  rendered  by 
certified  technician,  §31-11-55. 
Continuing  education  requirements, 
§31-11-58. 

Defined,  §31-11-2. 

False  representation  as  certified 
cardiac  technician,  §31-11-61. 
Obtaining  and  administering  drugs. 
Certified  employees  of  counties  or 
municipalities,  §31-11-60. 
Recertification,  §31-11-52. 

Standards,  §31-11-58. 

Revocation  of  certification,  §31-11-57. 
Services  in  hospitals,  §31-11-59. 
Services  which  may  be  rendered  by 
certified  cardiac  technicians, 
§31-11-55. 

Training,  §31-11-52. 

Cardiac  trainees. 

Services  which  may  be  rendered  by 
certified  trainees,  §31-11-55. 
Cardiopulmonary  resuscitation. 

Lay  rescuers,  §31-11-53.2. 
Construction  of  chapter,  §31-11-11. 
Continuing  education. 

Emergency  medical  technicians, 
§31-11-50. 

Contracts. 

Pharmacies. 

Furnishing  dangerous  drugs  and 

controlled  substances,  §31-11-12. 

CpR. 

Do  not  resuscitate  orders,  §§31-39-1  to 
31-39-9. 


EMERGENCY  MEDICAL  SERVICES 

— Cont’d 
CPR  —Cont’d 
Lay  rescuers,  §31-11-53.2. 

Definitions,  §§31-11-2,  31-11-49. 
Emergency  condition. 

Defined,  §31-11-81. 

Evaluation  of  person  with,  §31-11-82. 
Emergency  medical  provider. 

Defined,  §31-11-81. 

Emergency  medical  technicians. 
Active  practice  requirements, 
§31-11-58. 

Certification,  §31-11-51. 

Revocation,  §31-11-56. 

Continuing  education  requirements, 
§§31-11-58,  31-11-58.1. 

Criminal  background  checks  and  use 
of  conviction  data,  §31-11-51. 
Defined,  §31-11-2. 

False  representation  as  certified 
emergency  medical  technician, 
§31-11-61. 

Obtaining  and  administering  drugs. 
Certified  employees  of  counties  or 
municipalities,  §31-11-60. 
Pre-existing  rules  and  regulations, 
effect,  §31-11-51. 

Recertification,  §§31-11-51,  31-11-58.1. 

Standards,  §31-11-58. 

Revocation  of  certification,  §31-11-56. 
Services  in  hospitals,  §31-11-59. 
Services  which  may  be  rendered  by 
certified  emergency  medical 
technicians,  §31-11-53. 
Emergency  medical  trainees. 

Services  which  may  be  provided  by 
certified  trainees,  §31-11-53. 
Emergency  services  law. 

Definitions,  §31-11-81. 

Evaluation  of  persons,  §31-11-82. 

Title,  §31-11-80. 

Emergency  vehicle  privileges. 

Exercise  by  ambulance  drivers, 
§31-11-7. 

EMSC  program. 

Administration  recommendations. 

Local  coordinating  entity,  §31-11-3. 
Defined,  §31-11-2. 

Modifications,  §31-11-4. 

Supervision,  §31-11-4. 

Enforcement  of  chapter  compliance, 
§31-11-9. 

Fees. 

Establishment  by  municipalities, 
§31-11-10. 
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EMERGENCY  MEDICAL  SERVICES 

— Cont’d 

Good  Samaritan  law. 

Care  or  treatment  by  automated 

external  defibrillator,  §31-11-53.1. 
Hearing  and  appeal. 

Local  coordinating  entity. 

Administration  of  EMSC  program, 
§31-11-3. 

Immunity,  §31-11-8. 

Care  or  treatment  by  automated 

external  defibrillator,  §31-11-53.1. 

Inspections. 

Enforcement  of  chapter  compliance, 
§31-11-9. 

Lay  rescuers,  §31-11-53.2. 

Legislative  findings,  §31-11-1. 
Liability  of  persons  rendering 
emergency  care,  §31-11-8. 
Physicians  advising  ambulance  service 
as  medical  adviser,  §31-11-8. 
Licenses. 

Application,  §31-11-31. 

Change  of  ownership  of  ambulance 
service,  §31-11-35. 

Contents  of  application,  §31-11-31. 
Defined,  §31-11-2. 

Disciplinary  actions  against  licensees, 
§31-11-36. 

Duties  of  license  officer,  §31-11-32. 
Fees,  §31-11-31.1. 

Form  of  application,  §31-11-31. 
Insurance  coverage  as  condition  of 
licensure,  §31-11-33. 

License  officer’s  duties,  §31-11-32. 
Mandatory,  §31-11-30. 

Provisional  license. 

Defined,  §31-11-2. 

Renewal,  §31-11-35. 

Required,  §31-11-30. 

Standards  for  ambulances,  §31-11-34. 
Local  coordinating  entity. 

Defined,  §31-11-2. 

EMSC  program. 

Recommendations  as  to 

administration  of  program, 
§31-11-3. 

Medical  advisers. 

Duties,  §31-11-50. 

Good  Samaritans,  §31-11-8. 

Purpose,  §31-11-50. 

Paramedics. 

Active  practice  requirements, 
§31-11-58. 

Advanced  cardiac  life  support. 
Evidence  of  current  certification, 
§31-11-58. 


EMERGENCY  MEDICAL  SERVICES 

— Cont’d 

Paramedics  — Cont’d 
Certification,  §31-11-52. 

Advanced  cardiac  life  support. 
Evidence  of  current  certification, 
§31-11-58. 

Continuing  education  requirements, 
§31-11-58. 

Defined,  §31-11-2. 

False  representation  as  certified 
paramedic,  §31-11-61. 

Obtaining  and  administering  drugs. 
Certified  employees  of  counties  or 
municipalities,  §31-11-60. 
Recertification,  §31-11-52. 

Standards,  §31-11-58. 

Revocation  of  certification,  §31-11-57. 
Services  in  hospitals,  §31-11-59. 
Services  which  may  be  rendered  by 
paramedics,  §31-11-54. 

Training,  §31-11-52. 

Paramedic  trainees. 

Services  which  may  be  rendered  by 
trainees,  §31-11-54. 

Personnel. 

Wearing  apparel  of  employees. 

Compensation  for  damage  caused  by 
patients,  §31-1-5. 

Pharmacies,  contracts  with. 

Contracts  for  furnishing  dangerous 
drugs  and  controlled  substances, 
§31-11-12. 

Physician  control  over  nonhospital 
patients. 

Program  establishment,  §31-11-60.1. 
Prospective  authorization. 

Defined,  §31-11-81. 

Public  policy  declaration,  §31-11-1. 
Recordkeeping  requirements, 

§31-11-6. 

Rulemaking  authority,  §31-11-5. 
Establishment  by  municipalities, 
§31-11-10. 

Stabilizing  emergency  conditions, 

§31-11-82. 

Stroke  centers. 

System  of  certified  centers, 

§§31-11-110  to  31-11-119. 

Stroke  patients. 

Assessment,  treatment, 
transportation. 

Protocols,  establishment,  §31-11-115. 
Stroke  triage  assessment  tool. 
Department  to  develop,  §31-11-115. 
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EMERGENCY  MEDICAL 
TECHNICIANS. 

Bioterrorism. 

Vaccinations  for  emergency 

responders,  §§31-35-10,  31-35-11. 
Generally,  §§31-11-1  to  31-11-82. 

Hepatitis. 

Vaccinations,  §§31-35-1  to  31-35-3. 

Vaccinations. 

Bioterrorism,  emergency  responders, 
§§31-35-10,  31-35-11. 

Hepatitis,  §§31-35-1  to  31-35-3. 

EMERGENCY  ROOMS. 

Definitions,  §31-11-81. 

Emergency  medical  services 

generally,  §§31-11-1  to  31-11-82. 
Evaluation  of  persons,  §31-11-82. 
Short  title,  §31-11-80. 

Stabilizing  patients,  §31-11-82. 

EMERGENCY  SERVICES  LAW. 
Definitions,  §31-11-81. 

Evaluation  of  persons,  §31-11-82. 
Short  title,  §31-11-80. 

EMERGENCY  VEHICLES. 

CPR. 

General  provisions,  §§31-39-1  to 
31-39-9. 

Emergency  medical  services. 

General  provisions,  §§31-11-1  to 
31-11-82. 

EMETICS. 

Paramedics. 

Administration  of  emetics. 

Services  which  may  be  rendered  by 
paramedics  and  paramedic 
trainees,  §31-11-54. 

EMINENT  DOMAIN. 

Damages. 

Property  acquired  for  transportation, 
§§32-3-4  to  32-3-20. 

Highways,  roads  and  streets,  §§32-3-1 
to  32-3-39. 

Acquisition  of  property. 

Acquisition  procedure  generally, 
§32-3-2. 

County  or  municipality  acquisition 
on  behalf  of  department, 

§32-3-3. 

Devise,  exchange,  prescription  or 
dedication,  §32-3-3. 

Authority  to  acquire  property. 

Present  or  future  public  road  or 
other  transportation  purposes, 
§32-3-1. 


EMINENT  DOMAIN  —Cont’d 
Highways,  roads  and  streets  — Cont’d 
Condemnation  proceedings,  §§32-3-4  to 

32-3-20. 

Appeal  to  jury,  §32-3-16. 

Evidence  to  be  heard  on  appeal, 
§32-3-16. 

Judicial  power  to  give  necessary 
orders  and  directions, 
§32-3-17.1. 

Subsequent  review  of  issues  not 
brought  before  jury,  §32-3-16. 

Assessors  appointed  by  court. 

Presentation  of  interlocutory 
petition  on  compensation 
deposited  in  court,  §32-3-15. 

Attachments  to  declaration  of 
taking,  §32-3-6. 

Authority  to  bring,  §32-3-4. 

Conclusive  nature  of  order  of 

condemnation  by  condemning 
authority,  §32-3-6. 

Condemnor’s  title. 

Effect  of  jury  verdict,  §32-3-19. 

Effect  of  self-executing  nature  of 
declaration  of  taking, 

§32-3-13. 

Contents  of  declaration  of  taking, 
§32-3-6. 

Contents  of  petition,  §32-3-5. 

Court  costs. 

Self-executing  nature  of 
declaration  of  taking, 

§32-3-13. 

Court  order  for  payment  of 
compensation,  §32-3-12. 

Filing  notice  of  appeal,  §32-3-14. 
Interlocutory  hearing,  §32-3-15. 

Decisions  upon  questions  of  law, 
§32-3-17.1. 

Deposit  of  estimated  compensation, 
§32-3-7. 

Entry  of  judgment. 

Jury  verdict,  §32-3-19. 

Self-executing  nature  of 
declaration  of  taking, 

§32-3-13. 

Filing  declaration  of  taking,  §32-3-6. 

Filing  notice  of  appeal,  §32-3-14. 

Interlocutory  hearing  on  amount 
of  compensation,  §32-3-15. 

Guardian  ad  litem  appointed. 

Minor  or  person  under  disability 
owner  of  property,  §32-3-8. 

How  action  instituted,  §32-3-4. 
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EMINENT  DOMAIN  —  Cont’d 
Highways,  roads  and  streets  — Cont’d 
Condemnation  proceedings  — Cont’d 

Interlocutory  hearing  on  amount  of 
compensation,  §32-3-15. 

Issuance  and  service  of  rule  nisi  on 
condemnor,  §32-3-11. 

Judicial  power  to  set  aside,  vacate 
and  annul  declaration  of  taking, 
§32-3-11. 

Jury  trial  in  open  court  only, 
§32-3-17.1. 

Jury  verdict,  §32-3-19. 

Location  as  highway,  notice,  §32-3-5. 

Methods  of  condemnation. 

Effect  of  article  on  other  methods, 
§32-3-20. 

Minor  or  person  under  disability 
owner  of  property. 

Service  of  process,  §32-3-8. 

Notice  of  location  as  highway, 
§32-3-5. 

Protection  of  due  process  rights, 
§32-3-7. 

Right  to  intervene  in  proceedings, 
§32-3-17. 

Self-executing  nature  of  taking, 
§32-3-13. 

Service  of  process  generally,  §32-3-8. 
Nonresidents,  §32-3-9. 

Rule  nisi  on  condemnor,  §32-3-11. 
Substantial  compliance,  §32-3-10. 

Subsequent  proceedings  on  rights  of 
condemnor,  §32-3-17. 

Transfer  of  case  to  closed  docket. 
Jury  verdict,  §32-3-19. 
Self-executing  nature  of 
declaration  of  taking, 

§32-3-13. 

Vesting  of  title  in  condemning 
authority,  §32-3-7. 

Prevention  or  delay,  §32-3-18. 

Filing  judgment,  order  or  instrument 
of  conveyance,  §32-3-2. 

Limited-access  roads. 

Acquisition  of  property  and  property 
rights,  §32-6-112. 

Recording  judgment,  order  or 

instrument  of  conveyance,  §32-3-2. 

Rights  of  way  and  easements, 
§§32-3-30  to  32-3-39. 

Access  for  public  roads,  §32-3-35. 

Acquisition  of  fee  simple  title, 
§32-3-32. 

Advertisement  restrictions  near 
parkways,  §32-3-38. 


EMINENT  DOMAIN  —Cont’d 
Highways,  roads  and  streets  — Cont’d 
Rights  of  way  and  easements  — Cont’d 
Amount  of  land  to  be  acquired  for 
rights  of  way,  §32-3-34. 
Concurrent  jurisdiction  with  federal 
government,  §32-3-39. 
Designation  on  official  county  map, 
§32-3-32. 

Federal  departments  and  agencies. 
Conveyance  of  title  to  rights  of 
way,  §32-3-39. 

Inclusion  of  scenic  easements  in 
rights  of  way,  §32-3-33. 

Method  of  acquisition,  §32-3-31. 
Power  of  department  to  acquire, 
§32-3-30. 

Taxing  power  of  state  reserved, 
§32-3-39. 

Use  of  property  before  final 
condemnation,  §32-3-37. 

Junkyards. 

Authority  to  acquire  and  remove 
junkyards,  §32-6-244. 

Outdoor  advertising. 

Acquisition  of  property  rights  in 
outdoor  advertising,  §32-6-82. 
County  or  municipality  acquisition. 
Requirements  of  applicable 
ordinances,  regulations  or 
resolutions,  §32-6-83. 

Interests  and  losses  which  may  be 
compensated,  §32-6-84. 
Compensation  contingent  upon 
federal  matching  funds, 

§32-6-86. 

Department’s  exercise  of  eminent 
domain  power  to  acquire 
interests,  §32-6-85. 

Public  roads. 

Acquisition  of  rights  of  way. 

Use  of  fund,  §32-5-25. 

Relocation  assistance  and  land 
acquisition,  §§32-8-1  to  32-8-6. 
Construction  of  chapter,  §32-8-6. 
Duties  of  counties,  §32-4-41. 

Duties  of  municipalities,  §32-4-92. 
Persons  displaced  by  state-aid  projects 
on  state  highway  system. 
Authorized,  §32-8-4. 

Replacement  housing,  §32-8-4. 

Real  property  acquisition,  §32-8-1. 
Replacement  housing. 

Persons  displaced  by  federal-aid 
projects,  §32-8-2. 
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EMINENT  DOMAIN  —Cont’d 
Relocation  assistance  and  land 
acquisition  — Cont’d 
Replacement  housing  — Cont’d 
Persons  displaced  by  state-aid 
projects,  §32-8-5. 

Road  construction  and  other 

transportation  purposes,  §§32-3-1 
to  32-3-39. 

EMPLOYMENT  RELATIONS. 
Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
Place  of  employment  defined, 
§31-12A-2. 

Smoking  prohibited  in  places  of 
employment,  §31-12A-5. 
Exemption,  outdoor  areas, 

§31-12A-6. 

ENCROACHMENTS. 

Public  roads. 

Prohibited  acts,  §32-6-1. 

END-STAGE  RENAL  DISEASE. 
Patient  care  and  treatment 
program. 

Chronic  renal  disease,  §§31-16-1  to 
31-16-7. 

EPIDEMIOLOGICAL  STUDIES. 
Agent  Orange. 

Veterans  exposure  reports,  §§31-30-3, 
31-30-4. 

ESTHETIC  PURPOSES. 

Public  road  purposes. 

Defined  for  purpose  of  acquisition  of 
property,  §32-3-1. 

ESTROGEN-DEFICIENT  WOMEN. 
Bone  mass  measurement  coverage 
act. 

Accident  and  sickness  insurance, 
§§31-15A-1  to  31-15A-3. 

EUTHANASIA. 

Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 

EVIDENCE. 

Health  care  facilities. 

Certificate  of  need  program. 

Administrative  appeal  hearings, 
§31-6-44. 

Health  department  and  boards. 

Production  of  evidence  by  compulsory 
process,  §31-5-4. 

Health  inspection  warrants. 
Exclusion  of  evidence  obtained, 
§31-5-24. 


EVIDENCE  —Cont’d 
Medical  review  committees. 

Committee  proceedings  and  records. 
Use  as  evidence  in  civil  actions, 
§31-7-143. 

EXPERIMENTS. 

Long-term  health  care. 

Bill  of  rights  for  residents. 

Experimental  research  or  treatment, 
§31-8-108. 

EXPERT  WITNESSES. 

Hospital  acquisitions. 

Required  testimony  at  public  hearing, 
§31-7-405. 

EXPLOITATION  OF  LONG-TERM 
CARE  FACILITY  RESIDENTS. 
Abuse  or  exploitation  generally, 

§§31-8-80  to  31-8-88. 

EYE  BANKS,  §§31-23-1  to  31-23-9. 
Anatomical  gifts. 

Effect  of  gift  provisions  on  eye 

donations,  §§31-22-10,  31-23-2. 

Bequests. 

Right  of  eye  bank  to  receive  bequests, 
§31-23-3. 

Clinical  laboratories. 

Effect  of  chapter  provisions  on  eye 
banks,  §31-22-10. 

General  provisions,  §§31-22-1  to 
31-22-13. 

Compensation. 

Persons  authorized  to  extract  eyes, 
§31-23-5. 

Decedent’s  estates. 

Liability  of  donor  or  donor’s  estate, 
§31-23-7. 

Definitions,  §31-23-1. 

Department  of  community  health. 

Powers  generally,  §31-23-4. 

Donations. 

Right  of  eye  bank  to  receive  donations, 
§31-23-3. 

Donor  or  donor’s  estate. 

Liability,  §31-23-7. 

Donor’s  body. 

Liability  of  persons  having  custody  or 
control  of  donor’s  body,  §31-23-5. 

Effect  on  eye  donations,  §§31-22-10, 
31-23-2. 

Extraction  of  eyes. 

Persons  authorized  to  extract  eyes, 
§31-23-5. 

Gifts. 

Right  of  eye  bank  to  receive  gifts, 
§31-23-3. 
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EYE  BANKS  —  Cont’d 
Hospital  operation  of  eye  banks, 

§31-23-3. 

Medical  school  operation  of  eye 
banks,  §31-23-3. 

Methods  of  treatment  or  instruction. 

Effect  of  chapter  provisions  upon 
existing  methods,  §31-23-8. 

Operators  of  eye  banks. 

Hospitals  or  medical  schools,  §31-23-3. 
Liability,  §31-23-5. 

Prohibited  conduct,  §31-23-9. 
Rulemaking  authority,  §31-23-4. 

EYEGLASSES. 

Contact  lenses. 

Selling  or  dispensing. 

Restrictions,  §31-12-12. 

Frames. 

Use  of  flammable  materials  in 
eyeglass  frames,  §31-1-2. 

Laboratories,  companies,  etc. 

Delivery  of  completed  work,  §31-1-2. 
Prescription  eyeglasses  or 
sunglasses. 

Delivery  of  completed  work  by 
laboratories,  §31-1-2. 
Prescription  frames. 

Use  of  flammable  materials  in 
eyeglass  frames,  §31-1-2. 

EYES. 

Corneas. 

Eye  banks  generally,  §§31-23-1  to 
31-23-9. 

EYE  WEAR. 

Protective  eye  wear. 

Tanning  facilities. 

Warning  signs. 

Contents,  §31-38-4. 

F 

FAILURE  TO  PAY  TOLL,  §32-10-64. 

FEDERAL  AID. 

Department  of  public  health. 

Agency  for  receipt  and  administration 
of,  §31-2A-8. 

Highways,  roads  and  streets. 

Federal  funds,  §§32-5-1,  32-5-2. 

FEDERAL  PARKWAYS. 

Acquisition  of  rights  of  ways  and 
easements,  §§32-3-30  to  32-3-39. 
Access  from  private  roads,  §32-3-35. 


FEDERAL  PARKWAYS  —Cont’d 

Acquisition  of  rights  of  ways  and 
easements  — Cont’d 

Acquisition  of  fee  simple  title, 

§32-3-32. 

Advertising  restrictions  near 
parkways,  §32-3-38. 

Amount  of  land  to  be  acquired  for 
rights  of  way,  §32-3-34. 

Concurrent  jurisdiction  with  federal 
government,  §32-3-39. 

Designation  on  official  county  map, 
§32-3-32. 

Federal  departments  and  agencies. 
Conveyance  of  title  to  rights  of  way, 
§32-3-36. 

Inclusion  of  scenic  easements  in  rights 
of  way,  §32-3-33. 

Method  of  acquisitions,  §32-3-31. 

Powers  of  department,  §32-3-30. 

Taxing  power  of  state  reserved, 
§32-3-39. 

Use  of  property  before  final 
condemnation,  §32-3-37. 

FEES. 

Abortion  reports. 

Late  fees. 

Woman’s  right  to  know  act, 

§31-9A-6. 

Emergency  medical  services. 

License  fees,  §31-11-31.1. 

Municipality  establishment,  §31-11-10. 

Marriage  license,  §31-10-21. 

Nursing  homes. 

Nursing  home  provider  fee  act, 
§§31-8-161  to  31-8-169. 

Outdoor  advertising. 

Permits  for  nonconforming  signs, 
§32-6-74. 

Overweight  and  oversize  vehicles. 

Permit  requirement,  §32-6-28. 

Private  home  care  providers, 

§31-7-304. 

Renal  disease  facilities. 

License  and  renewal  fees,  §31-44-2. 

Temporary  managers,  fees  for, 
§31-44-15. 

Tanning  facilities. 

Registration,  §31-38-4.1. 

Vital  records. 

Certification  to  county  treasurers  of 
birth  and  death  certificates  and 
spontaneous  fetal  death  reports, 
§31-10-8. 
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FEES  — Cont’d 
Vital  records  — Cont’d 

Certified  copies  of  vital  records, 
§31-10-27. 

Marriage  licenses,  §31-10-21. 

Weight  and  size  of  vehicles  and 
loads. 

Excess  weight  and  dimensions. 
Permit  requirement,  §32-6-28. 

FELINES. 

Rabies. 

Control  of  rabies  generally,  §§31-19-1 
to  31-19-10. 

Inoculation  of  felines,  §31-19-5. 

FELONIES. 

Corpses. 

Abuse  of  dead  body,  §31-21-44.1. 
American  Indians. 

Public  exhibit  or  display  of  dead 
human  bodies  or  human 
remains  of  American  Indians, 
§31-21-45. 

Disturbance  of  contents  of  grave, 
§31-21-44. 

Removal  of  dead  body  from  grave. 
Wanton  or  malicious  removal, 
§31-21-44. 

Throwing  away  or  abandonment  of 
dead  bodies,  §31-21-44.2. 
Personal  care  homes. 

Operating  unlicensed  personal  care 
home,  §31-7-12.1. 

FENCING. 

Junkyard  fencing,  §§32-6-241  to 
32-6-243. 

FETAL  DEATH. 

Spontaneous  fetal  death. 

Certification  to  county  treasurer, 
§31-10-8. 

Defined,  §31-10-1. 

Notification,  §31-10-29. 

Registration,  §31-10-18. 

FINES. 

Corpses. 

Disturbance  of  contents  of  grave, 
§31-21-44. 

Removal  of  dead  body  from  grave. 
Wanton  or  malicious  removal, 
§31-21-44. 

Department  of  community  health. 

Disciplinary  powers,  §31-2-8. 


FINES  —Cont’d 
Destination  cancer  hospital. 

Annual  patient  base  of  certain 

percentage  of  patients  residing  out 
of  state. 

Failure  to  meet,  §31-6-40.1. 

Gray  water. 

Use  violations,  §31-3-5.2. 

Health  care  employee  records 
checks. 

Misuse  or  attempted  misuse  of 
information,  §31-7-260. 

Health  care  facilities. 

Acquisition,  notification  requirements, 
violations,  §31-6-40.1. 

Offering  new  health  service  without 
obtaining  certificate  of  need, 
§31-6-45. 

Highways,  roads  and  streets. 

Weight  and  size  of  vehicles  and  loads. 
Enforcement  of  load  limitations, 
§32-6-27. 

Home  health  agencies. 

Unlicensed  operation,  §31-7-158. 
Hospital  acquisition. 

Disposition  or  acquisition  in  violation 
of  requirements,  §31-7-412. 
Long-term  health  care  facilities. 
Rights  of  residents  in  facilities. 
Violations  of  rights  under  article, 
§31-8-126. 

Personal  care  homes. 

Employee  records  checks. 

Misuse  or  attempted  misuse  of 
information,  §31-7-260. 
Licensing  violations,  §31-7-12.1. 
Prohibited  acts,  §31-10-31. 

Radiation  control. 

Violation  of  licensing  or  registration 
provisions,  §31-13-13. 

Tolls,  nonpayment,  §32-10-64. 

Vital  records. 

Prohibited  acts,  §31-10-31. 

FINGERPRINTS. 

Emergency  medical  technicians. 

Criminal  background  checks, 
§31-11-51. 

Health  care  facilities. 

Employees’  background  checks, 
§31-7-259. 

Personal  care  homes. 

Employees’  background  checks, 
§31-7-259. 
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FIREFIGHTERS. 

Bioterrorism. 

Vaccinations  for  emergency 

responders,  §§31-35-10,  31-35-11. 

Hepatitis. 

Vaccinations,  §§31-35-1  to  31-35-3. 

Vaccinations. 

Bioterrorism,  emergency  responders, 
§§31-35-10,  31-35-11. 

Hepatitis,  §§31-35-1  to  31-35-3. 

FIRES. 

Smoke  inhalation  victims. 

Do  not  resuscitate  orders. 

Generally,  §§31-39-1  to  31-39-9. 

FIRST  AID. 

Ambulance  attendants  training, 

§31-11-5. 

EMT  services,  §31-11-53. 

FISCAL  YEAR. 

Hospital  care  for  nonresident 
indigents. 

Fiscal  year  defined,  §31-8-31. 

FLAGS. 

Interstate  highway  rest  areas. 

POW/MIA  flag. 

Flying  at  rest  areas,  §32-2-8. 
POW/MIA  flag. 

Interstate  highway  rest  areas. 

Flying  at  rest  areas,  §32-2-8. 

FLAMMABLE  MATERIALS. 
Eyeglasses. 

Prescription  glass  frames. 

Use  of  flammable  materials  in 
frames,  §31-1-2. 

Health. 

Eyeglass  or  sunglass  frames. 

Use  of  flammable  materials  in 
frames,  §31-1-2. 

Penalty  for  violation  of  provisions, 
§31-1-2. 

Penalties. 

Eyeglass  or  sunglass  frames. 

Use  of  flammable  materials  in 
frames,  §31-1-2. 

Sunglasses. 

Prescription  sunglass  frames. 

Use  of  flammable  materials  in 
frames,  §31-1-2. 


FLEXAUTO  LANES. 

Defined,  rush  hour  traffic,  §32-9-4.1. 

FLU  VACCINE. 

Hospitals. 

Inpatient  vaccinations  to  patients  65 
years  of  age  or  older  prior  to 
discharge,  §31-7-18. 

Nursing  homes  to  offer  patients. 
Rules  and  regulations  to  require, 
§31-7-2.1. 

FOOD  SERVICE 

ESTABLISHMENTS. 

Tourist  courts,  §§31-28-1  to  31-28-7. 

FOREST  RESOURCES. 

Forest  management  equipment. 

Exemption  from  weight  and  size 
requirements,  §32-6-25. 

FORFEITURES. 

Hospital  inspection  warrants. 

Seizure  of  property  authorized, 
§31-5-21. 

FORMS. 

Advance  directives  for  health  care, 

§31-32-4. 

Agent  Orange  veteran’s  exposure 
report,  §31-30-2. 

FRAUD  AND  DECEIT. 

Abortion. 

False  representation  of  age  or  name  by 
woman  soliciting  abortion. 

Loss  of  standing  to  pursue  claims, 
§31-9A-6.1. 

Advance  directives  for  health  care. 

Falsification  or  forgery  of  document, 
§31-32-13. 

Emergency  medical  services. 

False  representation  as  certified 
technician,  §31-11-61. 

Health  care  employee  records 
checks. 

Misuse  or  attempted  misuse  of 
information,  §31-7-260. 

Health  care  personnel. 

False  representation  or  impersonation, 
§31-1-4. 

Personal  care  homes. 

Employee  records  checks. 

Misuse  or  attempted  misuse  of 
information,  §31-7-260. 
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FREE  QUALITY  MEDICAL  CARE 
TO  UNDERSERVED 
POPULATIONS. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 

FRIENDS. 

Medical  consent. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

FUNDS. 

Georgia  trauma  trust  fund, 
§31-11-103. 

Hospitals. 

Indigent  care  for  pregnant  women, 
§31-8-46. 

Indigent  care  trust  fund,  §§31-8-150 
to  31-8-160. 

Roadside  enhancement  and 

beautification  fund,  §32-6-75.2. 
Transportation. 

State  public  transportation  fund, 
§§32-5-20  to  32-5-27. 

Trauma  trust  fund,  §31-11-103. 

FUNERAL  DIRECTORS  AND 
EMBALMERS. 

Abuse  of  dead  body  prior  to 
interment,  §31-21-44.1. 

Dead  bodies. 

General  provisions,  §§31-21-1  to 
31-21-45. 

Death  certificates. 

Funeral  director  to  file,  §31-10-15. 
Disinfectant  approval,  §31-21-1. 
Embalming  defined,  §31-21-1. 
Throwing  away  or  abandonment  of 
dead  bodies,  §31-21-44.2. 

Vital  records. 

Death  certificates. 

Funeral  director  to  file,  §31-10-15. 

FUNERAL  ESTABLISHMENTS. 
Preneed  contracts  as  to  disposition 
of  dead  bodies. 

Liability  of  funeral  home,  §31-21-7. 

G 

GALACTOSEMIA. 

Genetic  testing. 

Rulemaking  authority,  §31-12-6. 


GAME  AND  FISH  CODE. 

Rabies. 

Control  of  rabies  generally,  §§31-19-1 
to  31-19-10. 

GAMMA  RAYS. 

Radiation  control. 

Generally,  §§31-13-1  to  31-13-25. 

GARAGES. 

Service  station. 

Unattended  vehicles  parked  in 
violation  of  law. 

Removal  to  nearest  garage 
authorized,  §32-6-2. 

GARDENS. 

Watering. 

Gray  water. 

Defined,  private  residential  reuse, 
§31-3-5.2. 

GARVEE  BONDS. 

State  road  and  tollway  authority. 

Revenue  bonds,  §32-10-90.1. 

GATES. 

Defined. 

Protective  as  including  gates,  §32-1-3. 

GATEWAY  CENTER. 

Safety  rest  area  and  information 
center  in  Cobb  county,  §32-2-4.1. 

GENERAL  ASSEMBLY. 

Bridges. 

Naming  state  roads,  bridges  or 
interchanges. 

Joint  resolution  or  act  of  General 
Assembly  required,  §32-4-3. 
Highways,  roads  and  streets. 
Naming  state  roads,  bridges  or 
interchanges. 

Joint  resolution  or  act  of  general 
assembly  required,  §32-4-3. 

House  of  representatives. 

Speaker. 

State  transportation  board. 

Duties  concerning  election  of 
members,  §32-2-20. 

Senate. 

President. 

State  transportation  board. 

Duties  concerning  election  of 
members,  §32-2-20. 
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GENETIC  TESTING. 

Inherited  metabolic  and  genetic 
disorders. 

Prevention  of  serious  illness,  severe 
physical  or  developmental 
disabilities,  and  death,  §31-12-6. 

State-wide  network  for  medical 
genetics  services,  §31-12-5. 

GENITALS. 

Illegal  sexual  activity. 

Defined  as  conduct  involving  human 
sexual  organs,  §31-12-11. 

GEORGIA  ADVANCE  DIRECTIVE 
FOR  HEALTH  CARE  ACT. 
General  provisions,  §§31-32-1  to 

31- 32-14. 

Short  title,  §31-32-1. 

GEORGIA  ARTHRITIS 

PREVENTION  AND  CONTROL 
ACT,  §§31-47-1  to  31-47-3. 

GEORGIA  CODE  OF  PUBLIC 
TRANSPORTATION. 
Abandonment,  disposal  or  leasing 
highways,  roads  and  streets, 

§§32-7-1  to  32-7-5. 

Commercial  driveways,  §§32-6-130  to 

32- 6-135. 

County  road  systems,  §§32-4-40  to 
32-4-74. 

Department  of  transportation. 

General  provisions,  §§32-2-1  to 
32-2-81. 

Eminent  domain. 

Highways,  roads  and  streets,  §§32-3-1 
to  32-3-39. 

Federal  funds,  §§32-5-1,  32-5-2. 
Federal  parkways. 

Acquisition  of  rights  of  ways  and 
easements,  §§32-3-30  to  32-3-39. 
General  provisions,  §§32-1-1  to 
32-10-110. 

Georgia  highway  authority,  §§32-10-1 
to  32-10-50. 

Junkyard  control. 

Generally,  §§32-6-240  to  32-6-248. 
Limited-access  roads,  §§32-6-110  to 
32-6-119. 

Mass  transportation. 

Generally,  §§32-9-1  to  32-9-14. 
Municipal  street  systems,  §§32-4-90  to 
32-4-123. 

Public  utilities. 

Removal  and  relocation  of  utility 
facilities. 

Generally,  §§32-6-170  to  32-6-175. 


GEORGIA  CODE  OF  PUBLIC 
TRANSPORTATION  — Cont’d 

Railroad  grade  crossings. 

Generally,  §§32-6-190  to  32-6-203. 

Relocation  assistance,  §§32-8-1  to 
32-8-6. 

Short  title,  §32-1-1. 

Signs  and  signals. 

Control  generally,  §§32-6-50  to 
32-6-52. 

Size  of  vehicles  and  loads. 

General  provisions,  §§32-6-20  to 
32-6-31. 

State  highway  systems. 

Generally,  §§32-4-20  to  32-4-24. 

Outdoor  advertising,  §§32-6-70  to 
32-6-97. 

State  public  transportation  fund, 
§§32-5-20  to  32-5-27. 

State  road  and  tollway  authority, 
§§32-10-60  to  32-10-110. 

Subdivisions. 

Generally,  §§32-6-150  to  32-6-154. 

Traffic  control  devices. 

Control  of  signs  and  signals. 

Generally,  §§32-6-50  to  32-6-52. 

Weight  and  size  of  vehicles  and 
loads. 

General  provisions,  §§32-6-20  to 
32-6-31. 

GEORGIA  COMMISSION  FOR 
SAVING  THE  CURE. 

Newborn  umbilical  cord  blood  bank. 

Creation  of  commission,  §31-46-4. 

Education  program,  §31-46-3. 

Responsibilities,  §31-46-4. 

GEORGIA  COMMUNITY 

STREETCAR  DEVELOPMENT 
AND  REVITALIZATION  ACT, 

§32-10-76. 

General  assembly  approval  of 
funding,  §32-10-77. 

Grant  programs,  §32-10-76. 

GEORGIA  COORDINATING 

COMMITTEE  FOR  RURAL  AND 
HUMAN  SERVICES 
TRANSPORTATION,  §§32-12-1  to 
32-12-6. 

GEORGIA  HIGHWAY  AUTHORITY. 

Authority  fund. 

Composition,  §32-10-13. 

Designation  as  trust  funds,  §32-10-14. 

Purposes  for  which  pledged  or  utilized, 
§32-10-13. 
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GEORGIA  HIGHWAY  AUTHORITY 

— Cont’d 

Bids  and  bidding. 

Letting  of  construction  contracts  by 
competitive  bids,  §32-10-7. 

Sale  of  bonds  by  public  competitive 
bidding,  §32-10-31. 

Bond  issues. 

Revenue  bonds,  §§32-10-30  to 
32-10-50. 

Compensation,  §32-10-3. 

Construction  contracts. 

Letting  by  competitive  bids,  §32-10-7. 
Construction  of  article,  §32-10-16. 

Effect  of  article,  §32-10-15. 
Conveyance  of  property  to 
authority,  §32-10-5. 

Reimbursement  of  counties  and 
municipalities. 

Property,  interest  and  rights  of  way 
conveyed  to  authority,  §32-10-6. 

Definitions,  §32-10-1. 

Effect  of  article,  §32-10-15. 

Construction,  §32-10-16. 

Leases. 

Assignment  of  rentals  by  authority, 
§32-10-10. 

Cessation  of  rentals,  §32-10-11. 
Enforcement  of  covenants  and 
obligations,  §32-10-10. 

Payment  of  rentals  by  lessees, 
§32-10-10. 

Projects  generally,  §32-10-9. 

Revenue  bonds. 

Pledged  rental  income  from  leased 
contracts. 

Declaratory  adjudication  of 
validity  and  binding  effect, 
§32-10-48. 

Members,  §32-10-3. 

Nonprofit  corporations  as  subsidiary 
corporations  of  authority. 

Power  to  incorporate,  §32-10-4. 
Officers,  §32-10-3. 

Perpetual  existence,  §32-10-2. 

Powers  of  authority. 

Bonds  issuance  generally,  §32-10-30. 
Enumeration,  §32-10-4. 

Generally,  §32-10-4. 

Preservation,  §32-10-2. 

Projects. 

Defined,  §32-10-1. 

Designation. 

Part  of  county  and  municipal  public 
road  systems,  §32-10-12. 


GEORGIA  HIGHWAY  AUTHORITY 

— Cont’d 

Projects  — Cont’d 
Designation  — Cont’d 

Part  of  state  highway  system, 
§32-10-12. 

Expenses. 

Preliminary  expenses,  §32-10-8. 
Initiation,  §32-10-8. 

Leasing,  §32-10-9. 

Preliminary  expenses,  §32-10-8. 
Selection,  §32-10-8. 

Transfer,  §32-10-11. 

Quorum,  §32-10-3. 

Record  of  proceedings,  §32-10-3. 
Rentals  by  authority. 

Assignment,  §32-10-10. 

Cessation,  §32-10-11. 

Leasing  of  projects,  §32-10-9. 
Revenue  bonds,  §§32-10-30  to 
32-10-50. 

Attestation,  §32-10-33. 

Attributes  of  bonds  generally, 
§32-10-30. 

Bondholders’  rights. 

Protection  of  rights  generally, 
§§32-10-2,  32-10-46. 
Confirmation,  §32-10-47. 

Coupon  or  registered  form. 

Issuance,  §32-10-32. 

Rights  and  remedies  of  coupon 
holders,  §32-10-43. 
Declaratory  adjudication. 

Lease  contracts  pledging  rental 
income,  §32-10-48. 

Defined,  §32-10-1. 

Denominations,  §32-10-32. 

Deposit  of  bonds  as  securities, 
§32-10-45. 

Destroyed  bonds,  §32-10-37. 
Facsimile  signatures,  §32-10-33. 
Form  of  bonds,  §32-10-32. 

Interest  rate. 

Sale  of  bonds,  §32-10-31. 

Interim  receipts  or  certificates. 

Issuance,  §32-10-36. 

Investment  of  funds  in  bonds, 
§32-10-45. 

Issuance. 

Bonds  of  a  single  issuance, 
§32-10-38. 

Conditions  precedent. 

Taking  effect  of  resolutions, 
§32-10-38. 

Coupon  or  registered  form, 
§32-10-32. 
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GEORGIA  HIGHWAY  AUTHORITY 

— Cont’d 

Revenue  bonds  — Cont’d 
Issuance  — Cont’d 
Effect  on  state  debt,  §32-10-39. 
Interim  receipts  or  certificates, 
§32-10-36. 

Power  of  authority  generally, 
§32-10-30. 

Refunding  bonds,  §32-10-44. 
Temporary  bonds,  §32-10-36. 
Jurisdiction  of  actions,  §32-10-50. 

Lost  bonds,  §32-10-37. 

Mutilated  bonds,  §32-10-37. 

Paying  costs  of  one  or  more  projects. 
Issuance  of  bonds  of  a  single  issue, 
§32-10-38. 

Payment  of  bond  proceeds  to  trustee, 
§32-10-41. 

Place  of  payment,  §32-10-32. 

Pledges  of  revenues,  rents  and 
earnings,  §32-10-42. 

Power  of  authority  to  issue  bonds 
generally,  §32-10-30. 

Protection  of  bondholders’  rights 
generally,  §§32-10-2,  32-10-46. 
Rights  and  remedies  of  bondholders, 
coupon  holders  and  indenture 
trustees,  §32-10-43. 

Recitals  on  face  of  bonds,  §32-10-39. 
Refunding  bonds. 

Generally,  §32-10-44. 

Replacement  of  lost  or  mutilated 
bonds,  §32-10-37. 

Sale  of  bonds. 

Determination  of  sale  price  and 
interest  rate,  §32-10-31. 

Public  competitive  bidding, 
§32-10-31. 

Seal,  §32-10-33. 

Security  for  bonds,  §32-10-40. 

Signing  bonds,  §32-10-33. 

Sinking  funds. 

Creation  and  disposition,  §32-10-42. 
Status  as  negotiable  instruments, 
§32-10-34. 

Tax  exemption,  §32-10-34. 

Covenant  with  bondholders  as  to 
tax-exempt  status,  §32-10-49. 
Temporary  bonds. 

Issuance,  §32-10-36. 

Trust  indentures  as  security  for  bonds, 
§32-10-40. 

Rights  and  remedies  of  indenture 
trustees,  §32-10-43. 


GEORGIA  HIGHWAY  AUTHORITY 

— Cont’d 

Revenue  bonds  — Cont’d 
Utilization  of  bond  proceeds, 
§32-10-35. 

Payment  to  trustee,  §32-10-41. 
Pledged  rental  income  from  leased 
contracts. 

Declaratory  adjudication  of 
validity  and  binding  effect, 
§32-10-48. 

Pledges  of  revenues,  rents  and 
earnings,  §32-10-42. 

Procedure  where  proceeds  less  than 
or  greater  than  cost  of  project, 
§32-10-35. 

Validation,  §32-10-47. 

Venue  of  actions,  §32-10-50. 

Rights  of  way. 

Convey  to  authority,  §32-10-5. 
Reimbursement  of  counties  and 
municipalities,  §32-10-6. 
Taxation. 

Tax  exemption  for  bonds,  their 

transfer  and  income,  §32-10-34. 
Covenant  with  bondholders  as  to 
tax-exempt  status,  §32-10-49. 

Trust  funds. 

Designation  of  authority  fund, 
§32-10-14. 

GEORGIA  HIV  PREGNANCY 
SCREENING  ACT  OF  2007, 

§31-17-4.2. 

GEORGIA  HOSPICE  LAW. 

General  provisions,  §§31-7-170  to 
31-7-179. 

Short  title,  §31-7-170. 

GEORGIA  MEDICAL  CONSENT 
LAW. 

Consent  for  surgical  or  medical 
treatment,  §§31-9-1  to  31-9-7. 
Short  title,  §31-9-1. 

GEORGIA  RADIATION  CONTROL 
ACT. 

General  provisions,  §§31-13-1  to 
31-13-25. 

Short  title,  §31-13-1. 

GEORGIA  SMOKEFREE  AIR  ACT 
OF  2005. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Short  title,  §31-12A-1. 
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GEORGIA  TRANSPORTATION 

INFRASTRUCTURE  BANK  ACT. 
General  provisions,  §§32-10-120  to 
32-10-133. 

Short  title,  §32-10-120. 

GEORGIA  TRAUMA  CARE 
NETWORK  COMMISSION, 
§§31-11-100  to  31-11-103. 
Compensation  of  physicians  for 

certain  uncompensated  services, 
§31-11-102. 

Creation,  §31-11-101. 

Definitions,  §31-11-100. 

Duties,  §31-11-102. 

Funds  distribution,  §31-11-102. 
Meetings  and  expenses,  §31-11-101. 
Members,  §31-11-101. 

Reporting  to  general  assembly, 
§31-11-103. 

Standardized  distributions, 
§31-11-102. 

Trust  fund,  §31-11-103. 

GERIATRICS. 

Hospital. 

Defined  as  including  geriatric 
hospitals,  §31-6-2. 

GLUCOCORTICOID  (STEROID) 
THERAPY. 

Bone  mass  measurement  coverage 
act,  §§31-15A-1  to  31-15A-3. 

GOGGLES. 

Protective  goggles  requirement, 

§31-38-7. 

GONOCOCCUS  INFECTION. 
Prophylactic  treatment  at  child 
birth,  §31-17-5. 

GONORRHEA. 

Disease  deemed  dangerous  to  public 
health,  §31-17-1. 

GOOD  FAITH. 

CPR. 

Do  not  resuscitate  orders. 

Liability  of  good  faith  compliance, 
§31-39-7. 

Persons  authorized  to  issue, 
§31-39-4. 

Death  certificates. 

Criteria  for  determining  death, 
§31-10-16. 

Diseases. 

Preventable  diseases  and  metabolic 
disorders. 

Reporting  requirements,  §31-12-2. 


GOOD  FAITH  — Cont’d 
Disinterment. 

Permits  for  disposition  of  dead  body  or 
fetus,  §31-10-20. 

Emergency  medical  services. 

Liability  of  persons  rendering 

emergency  medical  care,  §31-11-8. 
Georgia  highway  authority. 

Leases. 

Payment  of  rentals  by  lessees, 
§32-10-10. 

Health. 

Certificate  of  need  program. 

Term  of  validity,  §31-6-41. 

Health  care  facilities. 

Employees’  records  checks. 

Claims  in  connection  with 

dissemination  of  information, 
§31-7-261. 

Regulation  of  hospitals  and  related 
institutions. 

Health  care  providers. 

Reports  of  disciplinary  actions, 
§31-7-8. 

Hospital  authorities. 

Membership. 

Judicial  removal  from  office, 

§31-7-76. 

Long-term  health  care. 

Abuse  or  exploitation  of  residents  in 
facilities. 

Reporting  abuse  or  exploitation, 
§31-8-85. 

Ombudsman  program. 

Complaint  resolution,  §§31-8-60, 
31-8-62. 

Medical  consent. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

Requirements  of  valid  consent, 

§31-9-6. 

Medical  records. 

Patient’s  rights  as  to  records. 

Immunity  from  liability  for  releasing 
information,  §31-33-5. 
Newborns. 

Disabled  newborns. 

Referral  to  treatment  and 
rehabilitative  services, 

§31-1-3.1. 

Nonaccidental  injuries  to  patients. 

Medical  facility  personnel  reporting. 
Immunity,  §31-7-9. 
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GOOD  FAITH  —  Cont’d 
Personal  care  homes. 

Employees’  records  checks. 

Claims  in  connection  with 

dissemination  of  information, 
§31-7-261. 

Psychologists. 

Health  service  provider  psychologist. 
Limitation  or  revocation  of  staff 
privileges,  §31-7-164. 

Vital  records. 

Issuance  of  certified  copies,  §31-10-26. 

GOOD  SAMARITANS. 

Automated  external  defibrillator 
care  or  treatment. 

First  responder  gratuitously  and  in 
good  faith  rendering,  §31-11-53.1. 

GOVERNOR. 

Appointments. 

Cancer  advisory  committee,  §31-15-3. 
Men’s  health  commission,  §31-43-5. 
Board  of  community  health. 

Appointment  of  members,  §31-2-3. 
Mass  gatherings. 

Emergency  powers  of  governor, 
§31-27-7. 

GOVERNOR’S  DEVELOPMENT 
COUNCIL. 

Coordinating  committee  for  rural 
and  human  services 
transportation. 

Creation  of  committee,  §32-12-2. 

GRADUATE  CERTIFICATION. 
Physicians  and  surgeons. 

Rural  areas  assistance  program. 

Loan  applicant  qualifications, 
§31-34-4. 

GRADUATED  MATCHING 
FORMULA. 

Hospital  care  for  indigent  persons. 

County  disbursement  of  state  funds, 
§31-8-3. 

County  qualifications  for  participation 
in  program,  §31-8-4. 

GRANDCHILDREN. 

Medical  consent. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

GRANDPARENTS. 

Medical  consent. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 


GRANITE. 

Motor  vehicles. 

Weight  of  vehicle  and  load,  §32-6-26. 

GRANTS. 

Diabetes  control  grant  program. 

Public  health  department,  §31-2A-14. 
Health  care  facilities. 

Construction  and  modernization  of 
medical  facilities,  §§31-7-50  to 
31-7-57. 

Hospital  authorities. 

State  grants  to  hospital  authorities, 
§31-7-94. 

Physicians  and  surgeons. 

Rural  areas  assistance  program. 
Grants  to  hospitals,  health  care 
entities,  local  governments  or 
civic  organizations. 

Authorized,  §§31-34-4.1,  31-34-5. 
Cancellation  of  contract,  §31-34-7. 
Service  cancelable  contract  as 
condition  of  grant,  §31-34-6. 
Rural  hospital  assistance  act, 
§31-7-94.1. 

State  road  and  tollway  authority. 

Streetcar  development  and 
revitalization. 

Grant  programs,  §32-10-76. 

GRASS. 

Watering  lawn  and  garden. 

Gray  water. 

Defined,  private  residential  reuse, 
§31-3-5.2. 

GRAVEL. 

Highways,  roads  and  streets. 

Borrow  pit  defined,  §32-1-3. 

GRAVE  ROBBING. 

Dead  bodies,  §§31-21-43,  31-21-44. 

GRAVES. 

Dead  bodies  generally,  §§31-21-1  to 
31-21-45. 

Removal  of  dead  body  from  grave. 

Purposes  of  sale  or  dissection, 
§31-21-43. 

Wanton  or  malicious  removal, 
§31-21-44. 

GRAVEYARDS. 

Automobile  graveyard  defined, 

§32-6-240. 

Junkyard  defined  automobile 
graveyard,  §32-6-240. 

GRAY  WATER. 

Defined,  §31-3-5.2. 
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GRAY  WATER  — Cont’d 
Private  residential  direct  reuse, 

§31-3-5.2. 

GRAZING  ANIMALS. 

Disturbance,  defacement  or 

destruction  of  human  remains. 

Notification  of  law  enforcement 
agency. 

Inapplicability  of  provision, 

§31-21-6. 

Outdoor  advertising. 

Industrial  or  commercial  activity 
defined,  §32-6-71. 

GRIEVANCES. 

Long-term  health  care. 

Grievance  procedures. 

Explanation  of  rights,  §31-8-104. 
Rights  of  residents  in  facilities, 
§31-8-124. 

Personal  care  homes. 

Grievance  procedure. 

Remedies  for  residents,  §31-8-134. 

GUARDIANS. 

Highway  condemnation 
proceedings. 

Minor  or  person  under  disability 
owner  of  property. 

Service  of  notice  upon,  §32-3-8. 

Medical  consent. 

Temporary  medical  consent  guardian. 
Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

Venereal  diseases. 

Informing  guardian,  §31-17-7. 

GUARDIANS  AD  LITEM. 

Highway  condemnation 
proceedings. 

Minor  or  person  under  disability 
owner  of  property. 

Appointment,  service  of  notice  upon, 
§32-3-8. 

GUARDRAILS. 

Highways,  roads  and  streets. 

Department  of  transportation. 

Furnishing  of  guardrails  and  bridge 
rails,  §32-2-2. 

Railroad  grade  crossings. 

Responsibility  for  maintenance  of 
overpasses  and  underpasses, 
§32-6-197. 

GUNSHOT. 

Physicians’  reports. 

Nonaccidental  injuries,  §31-7-9. 


GYNECOLOGY. 

Clinical  health  service. 

Defined,  §31-6-2. 

State  loans  to  gynecologists, 

§31-34-4. 

H 

HABEAS  CORPUS. 

Tuberculosis. 

Hospitalization  of  persons  with  active 
tuberculosis. 

Discharge,  §31-14-9. 

HANDICAPPED  PERSONS. 

Brain  injuries. 

Registry  for  traumatic  brain  and 

spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

Spinal  cord  injuries. 

Registry  for  traumatic  brain  and 

spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

HAZARDOUS  MATERIALS  AND 
WASTE. 

Research  and  studies  of  toxic 
materials,  §31-12-1. 

HEAD-INJURED  PERSONS. 

Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 

HEADQUARTERS. 

Board  of  health,  §31-3-9. 

HEALTH. 

Admissibility  of  evidence,  §31-5-24. 
Advance  directives  for  health  care, 
§§31-32-1  to  31-32-14. 

Agent  Orange. 

Veteran’s  exposure  reports,  §§31-30-1 
to  31-30-9. 

Alzheimer’s  disease,  §§31-8-180  to 
31-8-184. 

Definitions,  §31-8-180. 

Disclosure  form,  §31-8-182. 

Disclosure  requirements. 

Areas  covered,  §31-8-183. 

Exclusions  from  application  of  article, 
§31-8-181. 

Failure  to  provide  disclosure, 
§31-8-184. 

Hospitals  excluded  from  application  of 
article,  §31-8-181. 

Individuals  excluded  from  application 
of  article,  §31-8-181. 
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HEALTH  —  Cont’d 
Alzheimer’s  disease  — Cont’d 

Institutions  offering  specialized  care. 
Areas  covered  by  disclosure 
requirements,  §31-8-183. 
Disclosure  of  care,  treatment  or 

therapeutic  activities,  §31-8-182. 
Failure  to  provide  disclosure, 
§31-8-184. 

Requirements  for  disclosure, 

§31-8-183. 

Review  of  disclosure  form,  §31-8-184. 

Applicability  of  article,  §31-5-7. 
Arthritis  prevention  and  control, 
§§31-47-1  to  31-47-3. 

Baby  breast-feeding,  §31-1-9. 

Bill  of  rights  for  residents  of 
long-term  care  facilities. 

General  provisions,  §§31-8-100  to 
31-8-127. 

Bioterrorism. 

Control  of  hazardous  conditions, 

preventable  disease  and  metabolic 
disorders  generally,  §§31-12-1  to 
31-12-14. 

Defined,  §31-12-1.1. 

Department’s  duties,  §31-12-2.1. 
Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 

§31-12-2. 

Vaccinations  for  emergency 

responders,  §§31-35-10,  31-35-11. 

Blood  donor  storage  programs, 

§31-7-14. 

Blood  supplies,  §31-7-14. 

Brain  and  spinal  cord  injuries. 

Registry  for  traumatic  brain  and 
spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

Cancer. 

Patient  care  and  treatment  program, 
§§31-15-1  to  31-15-6. 
Cardiopulmonary  resuscitation. 
General  provisions,  §§31-39-1  to 
31-39-9. 

Certificate  of  need  program, 

§§31-6-40  to  31-6-50. 

Chronic  renal  disease. 

Patient  care  and  treatment  program, 
§§31-16-1  to  31-16-7. 

Clinical  laboratories. 

General  provisions,  §§31-22-1  to 
31-22-13. 

Commission  on  men’s  health. 

General  provisions,  §§31-43-1  to 
31-43-13. 


HEALTH  —Cont’d 
Compact  for  health  care,  §31-48-1. 
Consent  for  surgical  or  medical 
treatment,  §§31-9-1  to  31-9-7. 
Construction  of  article. 

Applicability,  §31-5-7. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  and  genetic  disorders, 
§§31-12-1  to  31-12-14. 

Bath  houses. 

Abatement,  §31-12-11. 

Bioterrorism. 

Defined,  §31-12-1.1. 

Department’s  duties,  §31-12-2.1. 
Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 
§31-12-2. 

Bloodborne  pathogens,  §31-12-13. 
Cancer  research  program  fund, 
§31-12-14. 

Contact  lenses. 

Selling  or  dispensing. 

Restrictions,  §31-12-12. 

Diseases. 

Childhood  vaccination  registry, 
§31-12-3.1. 

Quarantine,  §31-12-4. 

Reporting  requirements. 

Preventable  diseases,  §31-12-2. 
Vaccination  against  contagious  or 
infectious  diseases. 

Authority  to  require,  §31-12-3. 
Genetic  testing,  §31-12-5. 

Serious  illness,  severe  physical  or 
developmental  disabilities,  and 
death  resulting  from  inherited 
metabolic  or  genetic  disorders, 
§31-12-6. 

Meningococcal  disease. 

Vaccination  requirements, 

§31-12-3.2. 

Newborn  genetic  testing,  §31-12-5. 
Occupational  health  and  safety, 
§31-12-8. 

Inspection  and  right  of  entry, 
§31-12-10. 

Pets. 

Importation,  sale,  etc.,  §31-12-9. 
Public  health  emergency. 

Defined,  §31-12-1.1. 

Research  department  authorized  to 
conduct,  §31-12-1. 
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HEALTH  —Cont’d 
Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  and  genetic  disorders 

— Cont’d 

Serious  illness,  severe  physical  or 
developmental  disabilities,  and 
death  resulting  from  genetic  or 
metabolic  disorders. 

Genetic  testing  to  prevent,  §31-12-6. 
Sickle  cell  anemia  and  trait,  §31-12-7. 
Smallpox. 

Vaccination  and  treatment  program, 
§31-12-4.1. 

Testing  for  metabolic  and  genetic 
disorders,  rules  and  regulations, 
§31-12-7. 

Control  of  HIV,  §§31-17A-1  to 
31-17A-3. 

County  attorneys. 

Legal  representation  to  county  boards 
of  health,  §31-3-10. 

County  boards  of  health,  §§31-3-1  to 
31-3-16. 

Addresses  of  members. 

Duty  to  inform  department,  §31-3-3. 
Appointments  of  director  and  staff, 
§31-3-11. 

Boards  of  health  and  wellness. 

Option  for  certain  counties  to  create 
by  ordinance,  §31-3-2.1. 
Community  service  board. 

Service  as,  §31-3-12.1. 
Compensation  of  members. 

Attendance  at  meetings,  §31-3-7. 
Composition,  §31-3-2. 

Contracts. 

Assistance  to  boards,  §31-3-13. 

Local  mental  health,  developmental 
disabilities  or  substance  abuse 
service  boards,  §31-3-12.1. 
Creation,  §31-3-1. 

Health  districts,  §31-3-15. 

Director  and  staff. 

Appointments,  §31-3-11. 

Duties  of  director,  §31-3-12. 

Duties  of  director,  §31-3-12. 
Enforcement  under  local  ordinances, 
§31-3-16. 

Equipment,  §31-3-9. 

Establishment,  §31-3-1. 

Health  districts,  §31-3-15. 

Expenses. 

Financing,  §31-3-14. 

Financing  of  expenses,  §31-3-14. 


HEALTH  —Cont’d 
County  boards  of  health  — Cont’d 
Functions. 

Generally,  §§31-3-4,  31-3-5. 

Health  districts. 

Establishment,  §31-3-15. 

Legal  representation,  §31-3-10. 
Meetings. 

Compensation  for  members’ 
attendance,  §31-3-7. 

Records,  §31-3-8. 

Names  of  members. 

Duty  to  inform  department,  §31-3-3. 
Office  space,  §31-3-9. 

Powers. 

Generally,  §§31-3-4,  31-3-5. 

Public  policy  declaration,  §31-3-13. 
Recordkeeping  requirements,  §31-3-8. 
Rulemaking  authority. 

Local  application,  §31-3-6. 

Service  as  community  service  board, 
§31-3-12.1. 

Sewage  systems. 

On-site  sewage  management 
systems. 

Regulations,  §31-3-5. 

Conformity  as  prerequisite  to 
building  permit,  §31-3-5.1. 
Smokefree  air  act. 

Enforcement  of  chapter,  §31-12A-10. 
Generally,  §§31-12A-1  to  31-12A-13. 
Local  operating  procedures. 
Requesting  establishment, 
§31-12A-11. 

Terms  of  members,  §31-3-2. 

Duty  to  inform  department,  §31-3-3. 

County  boards  of  health  and 
wellness. 

Option  for  certain  counties  to  create 
by  ordinance,  §31-3-2.1. 

CPR. 

General  provisions,  §§31-39-1  to 
31-39-9. 

Crowd  control  generally,  §§31-27-1  to 
31-27-12. 

Dead  bodies. 

General  provisions,  §§31-21-1  to 
31-21-45. 

Definitions. 

Disabled  newborn  person,  §31-1-3.1. 
Inspection  warrant,  §31-5-20. 

Peer  review  groups,  §31-7-131. 
Regulation  of  hospitals  and  related 
institutions,  §31-7-1. 

Reuse  of  heart  pacemakers,  §31-1-6. 


1423 


INDEX 


HEALTH  —  Cont’d 
Definitions  — Cont’d 

State  health  planning  and 
development,  §31-6-2. 

Wearing  apparel,  §31-1-5. 

Department  of  community  health, 
§§31-2-1  to  31-2-20. 

Do  not  resuscitate  orders. 

Generally,  §§31-39-1  to  31-39-9. 
Durable  power  of  attorney  for 
health  care. 

Temporary  adult  admission/discharge 
from  health  care  facilities, 
§§31-36A-1  to  31-36A-7. 
Education  program,  §31-42-3. 
Emergency  medical  services. 

General  provisions,  §§31-11-1  to 
31-11-82. 

Licenses,  §§31-11-30  to  31-11-36. 
Personnel,  §§31-11-50  to  31-11-61. 
Employee  records  checks. 

Nursing  homes,  §§31-7-350  to 
31-7-354. 

Personal  care  homes. 

Facility  licensing  and  records 

checks,  §§31-7-250  to  31-7-265. 

Eye  banks. 

General  provisions,  §§31-23-1  to 
31-23-9. 

Federal-operated  health  care 
institutions. 

Applicability  of  chapter  provisions, 
§31-7-5. 

Georgia  hospice  law,  §§31-7-170  to 
31-7-179. 

Georgia  medical  consent  law, 

§§31-9-1  to  31-9-7. 

Grants  for  medical  facilities. 
Construction  and  modernization  of 
facilities,  §§31-7-50  to  31-7-57. 
Gray  water. 

Defined,  private  residential  direct 
reuse,  §31-3-5.2. 

Health  care  data  collection, 
§§31-7-280  to  31-7-285. 

Health  planning  review  board. 

Generally,  §31-6-44. 

Health  records  generally,  §§31-33-1  to 
31-33-8. 

Health  service  provider 
psychologists. 

Facility  licensing  and  employee 
records  checks,  §§31-7-250  to 
31-7-264,  31-7-350  to  31-7-353. 
General  provisions,  §§31-7-160  to 
31-7-165. 
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Heart  pacemakers. 

Reuse,  §31-1-6. 

Hepatitis. 

Compensation  of  state  employees  who 
contract  infectious  hepatitis, 
§§31-29-1  to  31-29-8. 

Hepatitis  vaccinations. 

Firefighters,  emergency  medical 
technicians  and  public  safety 
officers,  §§31-35-1  to  31-35-3. 

Home  health  agencies. 

General  provisions,  §§31-7-150  to 
31-7-159. 

Hospice  care. 

General  provisions,  §§31-7-170  to 
31-7-179. 

Hospital  authorities  law. 

County  and  municipal  authorities, 
§§31-7-70  to  31-7-96. 

Hospitalization  for  tuberculosis, 
§§31-14-1  to  31-14-14. 

Hospitals  and  other  health  care 
facilities. 

County  and  municipal  hospital 

authorities,  §§31-7-70  to  31-7-96. 

Grants  for  construction  and 

modernization  of  medical  facilities, 
§§31-7-50  to  31-7-57. 

Health  care  data  collection,  §§31-7-280 
to  31-7-285. 

Regulation  and  construction  of 

hospitals  and  other  health  care 
facilities. 

Regulation  of  hospitals  and  related 
institutions,  §§31-7-1  to  31-7-16. 

Residential  care  facilities  for  the 

elderly  authorities,  §§31-7-110  to 
31-7-120. 

Indigent  and  elderly  care. 

Alzheimer’s  disease,  §§31-8-180  to 
31-8-184. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §§31-8-100  to 
31-8-127. 

Hospital  care  for  nonresident  indigent, 
§§31-8-30  to  31-8-37. 

Hospital  care  for  pregnant  women, 
§§31-8-40  to  31-8-46. 

Hospital  care  for  the  indigent 

generally,  §§31-8-1  to  31-8-11. 

Indigent  care  trust  fund,  §§31-8-150  to 
31-8-160. 

Long-term  care  ombudsman  programs, 
§§31-8-50  to  31-8-63. 
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HEALTH  — Cont’d 

Indigent  and  elderly  care  — Cont’d 

Reporting  abuse  or  exploitation  of 
residents  in  long-term  care 
facilities,  §§31-8-80  to  31-8-88. 

Injunctive  relief,  §31-5-9. 

Inspection  warrants,  §§31-5-20  to 
31-5-24. 

Kidney  diseases. 

Renal  disease  facilities,  §§31-44-1  to 
31-44-15. 

Lead  poisoning  prevention. 

Childhood  lead  exposure  control, 
§§31-41-10  to  31-41-19. 

General  provisions,  §§31-41-1  to 
31-41-6. 

Legislative  intent. 

Peer  review  groups,  §31-7-130. 

State  health  planning  and 
development,  §31-6-1. 

Long-term  health  care. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §§31-8-100  to 
31-8-127. 

Long-term  care  facility  resident  abuse 
reporting  act,  §§31-8-80  to 
31-8-88. 

Long-term  care  ombudsman  program. 
General  provisions,  §§31-8-50  to 
31-8-63. 

Mass  gatherings. 

Control  generally,  §§31-27-1  to 
31-27-12. 

Medical  consent  law,  §§31-9-1  to 
31-9-7. 

Medical  laboratories,  §§31-22-1  to 
31-22-13. 

Medical  review  committees, 

§§31-7-140  to  31-7-143. 

Civil  actions. 

Committee  proceedings  and  records. 
Use  as  evidence,  §31-7-143. 

Defined,  §31-7-140. 

Discovery. 

Committee  proceedings  and  records, 
§31-7-143. 

Immunity  from  liability. 

Committee  members,  §31-7-141. 
Health  care  providers. 

No  immunity,  §31-7-142. 

Liability  for  performing  health 
services. 

No  immunity  for  health  care 
providers,  §31-7-142. 

Men’s  health  commission,  §§31-43-1 
to  31-43-13. 


HEALTH  —Cont’d 
Michelle’s  Law. 

General  provisions,  §§31-45-1  to 
31-45-13. 

Short  title,  §31-45-1. 

Midwives. 

Practice  of  midwifery,  §§31-26-1  to 
31-26-7. 

Notification  requirements. 

Injunctions  to  abate  a  public  nuisance, 
§31-5-10. 

Private  property  injurious  to  the 
public,  §31-5-10. 

Nuisances. 

Abatement,  §31-5-10. 

Injunctions,  §31-5-9. 

Osteoporosis  prevention  and 

treatment  education,  §§31-42-1  to 
31-42-3. 

Promotion  and  maintenance  of 
education  program,  §31-42-3. 
Purposes  of  chapter,  §31-42-2. 

Title  of  act,  §31-42-1. 

Peer  review  groups,  §§31-7-130  to 
31-7-133. 

Confidentiality  of  group’s  records, 
§31-7-133. 

Definitions,  §31-7-131. 

Immunity  from  liability,  §31-7-132. 
Persons  providing  information, 
§31-7-132. 

Legislative  intent,  §31-7-130. 

Public  policy,  §31-7-130. 

Permits. 

Health  care  facilities,  §§31-7-3  to 
31-7-5. 

Denial,  §31-7-4. 

Exemption  from  requirements, 
§31-7-5. 

Information  from  long-term  care 
ombudsman  program,  §31-7-3. 
Requirements,  §31-7-3. 

Hospital  operating  emergency 
rooms,  §31-7-3.1. 

Revocation,  §31-7-4. 

Personnel. 

Wearing  apparel  of  employees. 

Compensation  for  damage  caused  by 
patients,  §31-1-5. 

Pregnant  women. 

Indigent  hospital  care  generally, 
§§31-8-40  to  31-8-46. 

Public  health  emergency. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders. 

Defined,  §31-12-1.1. 
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Public  policy. 

Peer  review  groups,  §31-7-130. 

State  health  planning  and 
development,  §31-6-1. 

Purposes  of  act,  §31-42-2. 

Quality  assessment  fees  on  care 
management  organizations, 
§§31-8-170  to  31-8-177. 

Rabies. 

Control  of  rabies,  §§31-19-1  to 
31-19-10. 

Radiation  control. 

General  provisions,  §§31-13-1  to 
31-13-25. 

Renal  disease  facilities. 

General  provisions,  §§31-44-1  to 
31-44-15. 

Short  title,  §31-44-1. 

Research  and  studies. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders. 

Power  of  department  to  conduct, 
§31-12-1. 

Residential  care  facilities  for  the 
elderly  authorities  act. 

General  provisions,  §§31-7-110  to 
31-7-120. 

Rules  and  regulations. 

Administration  and  enforcement, 
§31-5-1. 

Adoption,  §31-5-1. 

County  boards  of  health. 

Local  application,  §31-3-6. 

On-site  sewage  management 
systems,  §31-3-5. 

Conformity  as  prerequisite  to 
building  permit,  §31-3-5.1. 
Health  care  facilities,  §31-7-2.1. 
Classification  of  institutions, 
§31-7-2. 

Spinal  cord  injuries. 

Registry  for  traumatic  brain  and 
spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

State  health  officer. 

Designation,  §31-1-10. 

Duties,  §31-1-10. 

State  planning  review  board. 

Abolished,  §31-6-48. 

State-wide  health  coordinating 
council. 

Abolished,  §31-6-48. 

Statistical  research  data. 

Health  care  facilities,  §31-7-6. 


HEALTH  —Cont’d 
Statistical  research  data  — Cont’d 
Liability  of  providers  of  data,  §31-7-6. 
Use  of  data,  §31-7-6. 

Sterilization  of  humans. 

Generally,  §§31-20-1  to  31-20-6. 
Stroke  centers. 

System  of  certified  centers, 

§§31-11-110  to  31-11-119. 
Swimming  pools. 

Public  pools. 

Michelle’s  Law,  §§31-45-1  to 
31-45-13. 

Tanning  facilities. 

General  provisions,  §§31-38-1  to 
31-38-12. 

Tattoo  studios,  §§31-40-1  to  31-40-10. 
Title  of  act,  §31-42-1. 

Trauma  care  network  commission, 
§§31-11-100  to  31-11-103. 
Tuberculosis. 

Compensation  of  state  employees  who 
contract  tuberculosis,  §§31-29-1  to 
31-29-8. 

Hospitalization  of  persons  with  active 
tuberculosis,  §§31-14-1  to 
31-14-14. 

Venereal  diseases. 

Control  of  venereal  disease,  §§31-17-1 
to  31-17-8. 

Vital  records. 

General  provisions,  §§31-10-1  to 
31-10-32. 

Woman’s  right  to  know  act,  §§31-9A-1 
to  31-9A-8. 

HEALTH  AND  WELLNESS  BOARDS. 
Counties. 

Option  for  certain  counties  to  create, 
§31-3-2.1. 

HEALTH  AUTHORITIES. 

Long-term  health  care. 

Residential  care  facilities  for  the 

elderly  authorities,  §§31-7-110  to 
31-7-120. 

HEALTH  CARE  AGENTS. 

Advance  directives  for  health  care. 

Duties  and  responsibilities,  §31-32-7. 
Generally,  §§31-32-1  to  31-32-14. 
Ineligibility  of  physician  to  serve  as, 
§31-32-5. 

Removal,  §31-32-7. 

Scope  of  authority,  §31-32-7. 

HEALTH  CARE  COMPACT,  §31-48-1. 
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HEALTH  CARE  COST 
COMPARISON. 

Department  of  community  health. 

Website,  §31-2-10. 

HEALTH  CARE  DATA 
COLLECTION. 

Hospitals,  ambulatory  surgical  or 
obstetrical  facility,  §§31-7-280  to 
31-7-285. 

HEALTH  CARE  DURABLE  POWER 
OF  ATTORNEY. 

Advance  directives  for  health  care, 
§§31-32-1  to  31-32-14. 
Cardiopulmonary  resuscitation. 

Do  not  resuscitate  orders. 

Generally,  §§31-39-1  to  31-39-9. 

Do  not  resuscitate  orders. 

Generally,  §§31-39-1  to  31-39-9. 
Medical  consent  law. 

General  provisions,  §§31-9-1  to  31-9-7. 
Patient  records. 

Copies  furnish  by  provider  upon 
request,  §31-33-2. 

Temporary  adult 

admission/discharge  from  health 
care  facilities,  §§31-36A-1  to 
31-36A-7. 

HEALTH  CARE  FACILITIES. 
Acquisition. 

Notice  to  department  of  community 
health,  fine,  violation,  §31-6-40.1. 

Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 

AIDS. 

Control  of  HIV,  §§31-17A-1  to 
31-17A-3. 

Alzheimer’s  disease. 

Disclosure  of  treatment. 

Confidentiality,  §§31-8-180  to 
31-8-184. 

Bioterrorism. 

Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 

§31-12-2. 

Blood  labeling,  §§31-24-1  to  31-24-8. 

Brain  injuries. 

Registry  for  traumatic  brain  and 

spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

Breathing. 

CPR,  §§31-39-1  to  31-39-9. 
Cardiopulmonary  resuscitation. 

General  provisions,  §§31-39-1  to 
31-39-9. 


HEALTH  CARE  FACILITIES  — Cont’d 
Care  and  treatment  of  cancer 
patients,  §§31-15-1  to  31-15-6. 

Care  and  treatment  of  chronic  renal 
disease  patients,  §§31-16-1  to 
31-16-7. 

Certificates  of  need. 

Generally,  §§31-6-40  to  31-6-50. 
Clinical  laboratories,  §§31-22-1  to 
31-22-13. 

Compensation  of  employees  of  state 
institutions  who  contract 
tuberculosis  or  infectious 
hepatitis,  §§31-29-1  to  31-29-8. 
Construction  and  modernization  of 
medical  facilities,  §§31-7-50  to 
31-7-57. 

Adherence  to  federal  law  and 
regulations,  §31-7-56. 
Administration  of  state  funds, 

§31-7-55. 

Authorization  of  grants-in-aid, 
§31-7-50. 

Manner  of  expenditure  of 

construction  funds,  §31-7-54. 
Amounts  of  grants,  §31-7-52. 

Approval  of  federal  grant,  §31-7-53. 
Authorization  of  grants-in-aid, 
§31-7-50. 

Federal  grants,  §31-7-53. 

Definitions,  §31-7-51. 

Federal  law  and  regulations. 

Adherence,  §31-7-56. 

Injunctive  relief. 

Transferee  operation  in  violation  of 
article,  §31-7-57. 

Manner  of  expenditure  of  construction 
funds,  §31-7-54. 

Administration  of  state  funds, 
§31-7-55. 

Matching  formula,  §31-7-53. 

Priority  system,  §31-7-53. 

Reduction  of  grant  amount,  §31-7-52. 
Sponsors  of  construction  projects. 

Procedure  for  grants,  §31-7-57. 

Use  of  earnings,  §31-7-53. 

Control  of  mass  gatherings,  §§31-27-1 
to  31-27-12. 

Control  of  venereal  diseases, 
§§31-17-1  to  31-17-8. 

County  and  municipal  hospital 
authorities,  §§31-7-70  to  31-7-96. 
CPR,  §§31-39-1  to  31-39-9. 

Dead  bodies. 

Disposition  of  unclaimed  dead  bodies, 
§§31-21-20  to  31-21-26. 
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Dead  bodies  — Cont’d 

Offenses,  §§31-21-40  to  31-21-45. 

Definitions. 

Health  care  data  collection,  §31-7-280. 
Private  home  care  providers, 

§31-7-300. 

Disaster  preparedness  plan. 

Regularly  rehearsed  plan, 
requirement,  §31-7-1. 

Eye  banks. 

General  provisions,  §§31-23-1  to 
31-23-9. 

Fees. 

Private  home  care  providers, 

§31-7-304. 

Georgia  hospice  law,  §§31-7-170  to 
31-7-179. 

Good  faith  reliance  on  decisions 

made  by  person  believed  to  have 
medical  consent  authority, 

§31-9-2. 

Health  care  data  collection, 

§§31-7-280  to  31-7-285. 

Collection  of  data  generally,  §31-7-282. 
Compilation  of  information,  §31-7-283. 
Confidentiality,  §31-7-285. 

Deficiencies,  penalty,  §31-7-280. 
Definitions,  §31-7-280. 

Departmental  authority,  §31-7-281. 
Dissemination  of  information, 
§31-7-283. 

Establishment  of  data  system, 
§31-7-281. 

Form  of  reporting,  §31-7-280. 
Information  required,  §31-7-280. 
Liability  for  disclosure,  §31-7-285. 
Penalty,  deficiencies,  §31-7-280. 
Publication  fees,  §31-7-284. 

Public  disclosure,  §31-7-284. 

Liability  for  disclosure,  §31-7-285. 
Reporting  requirements,  §31-7-280. 
Rulemaking  authority,  §31-7-283. 
Submission  of  data,  §31-7-282. 
Updating  data  base,  §31-7-284. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 

Health  service  provider 

psychologists,  §§31-7-160  to 
31-7-165. 

Health  spas. 

Tanning  facilities,  §§31-38-1  to 
31-38-12. 
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Heart  starting. 

CPR,  §§31-39-1  to  31-39-9. 

HIV. 

Control  of  HIV,  §§31-17A-1  to 
31-17A-3. 

Home  health  agencies. 

General  provisions,  §§31-7-150  to 
31-7-159. 

Hospice  care. 

General  provisions,  §§31-7-170  to 
31-7-179. 

Immunity. 

Good  faith  reliance  on  decisions  made 
by  person  believed  to  have  medical 
consent  authority,  §31-9-2. 

Indigent  persons. 

Hospital  care  for  nonresident  indigent, 
§§31-8-30  to  31-8-37. 

Hospital  care  for  pregnant  women, 
§§31-8-40  to  31-8-46. 

Hospital  care  for  the  indigent 

generally,  §§31-8-1  to  31-8-11. 

Kidney  diseases. 

Chronic  renal  disease,  §§31-16-1  to 
31-16-7. 

Licensure. 

Denial  of  license. 

Offering  new  health  service  without 
obtaining  certificate  of  need, 
§31-6-45. 

Personal  care  homes,  §§31-7-250  to 
31-7-265. 

Private  home  care  providers, 

§31-7-301. 

Medicaid. 

Participation  as  provider  of  medical 
assistance. 

Required  to  obtain  certificate  of 
need,  termination,  monetary 
penalty,  §31-6-45.2. 

Medical  laboratories,  §§31-22-1  to 

31-22-13. 

Medical  review  committees, 

§§31-7-140  to  31-7-143. 

Civil  actions. 

Committee  proceedings  and  records. 
Use  as  evidence,  §31-7-143. 

Defined,  §31-7-140. 

Discovery. 

Committee  proceedings  and  records, 
§31-7-143. 

Immunity  from  liability. 

Committee  members,  §31-7-141. 

Health  care  providers. 

No  immunity,  §31-7-142. 
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Medical  review  committees  — Cont’d 
Liability  for  performing  health 
services. 

No  immunity  for  health  care 
providers,  §31-7-142. 

Nonaccidental  injuries  to  patients. 

Report. 

Duty  of  medical  facility  personnel, 
§31-7-9. 

Peer  review  groups,  §§31-7-130  to 
31-7-133. 

Confidentiality  of  group’s  records, 
§31-7-133. 

Definitions,  §31-7-131. 

Immunity  from  liability,  §31-7-132. 
Persons  providing  information, 
§31-7-132. 

Legislative  intent,  §31-7-130. 

Public  policy,  §31-7-130. 
Performance  of  sterilization 

procedures,  §§31-20-1  to  31-20-6. 
Personal  care  homes. 

Licensing,  employee  records  checks, 
§§31-7-250  to  31-7-265. 

Remedies  for  residents,  §§31-8-130  to 
31-8-139. 

Practice  of  midwifery,  §§31-26-1  to 
31-26-7. 

Private  home  care  providers, 

§§31-7-300  to  31-7-308. 

Applicability  of  article,  §31-7-305. 
Certificate  of  need  not  required, 
§31-7-307. 

Definitions,  §31-7-300. 

Department  of  community  health. 
Licensure  and  regulation. 

Matters  transferred  to 

department,  §31-7-308. 
Effective  date. 

License  applications  received  prior 
to,  §31-7-306. 

Exempt  services,  §31-7-305. 

Fees,  §31-7-304. 

Home  health  agency. 

Operation  as  not  authorized, 
§31-7-307. 

Inspections,  §31-7-303. 

Licenses. 

Applications  received  prior  to 
effective  date  of  article, 
§31-7-306. 

Assignment  or  transfer,  §31-7-301. 
Fees,  §31-7-304. 

Issuance,  suspension  or  revocation, 
§31-7-302. 


HEALTH  CARE  FACILITIES  —Cont’d 
Private  home  care  providers  — Cont’d 
Licenses  — Cont’d 
Requirement,  §31-7-301. 

Rules  and  regulations,  §31-7-302. 
Psychologists. 

Health  service  provider  psychologists, 
§§31-7-160  to  31-7-165. 

Regulation  of  hospitals  and  related 
institutions. 

Bills. 

Written  summary  of  hospital  service 
charge  rates,  §31-7-11. 

Blood  donor  storage  program, 

§31-7-14. 

Blood  supplies,  §31-7-14. 

Classification  of  institutions,  §31-7-2. 
Danger  of  patients  or  residents. 
Admission  suspended,  §31-7-2.2. 
Determination,  §31-7-2.2. 

Relocation,  §31-7-2.2. 

Death  of  patient. 

Transfer  of  property  upon,  §31-7-13. 
Definitions,  §31-7-1. 

Dentists. 

Disciplinary  actions. 

Reports  of  actions  against, 

§31-7-8. 

Staff  privileges. 

Refusal  or  revocation,  §§31-7-7, 
31-7-7.1. 

Department  of  community  health. 
Transfer  of  matters  relating  to 
licensure  and  regulation  to, 
§31-7-17. 

Group  nonprofit  hospital  insurance 
plans. 

Certification  and  approval  of  eligible 
hospitals,  §31-7-10. 

Hospital  operating  emergency  rooms. 

Signs  to  be  posted,  §31-7-3.1. 
Nonaccidental  injuries  to  patients. 

Physicians  to  report,  §31-7-9. 
Nursing  homes. 

Cited  deficiencies. 

Notice  and  imposition  of 
sanctions,  §31-7-3.2. 

Reports  available,  §31-7-2.1. 

Death  of  patient. 

Transfer  of  property  upon, 
§31-7-13. 

Peer  review  committees. 

Review  of  professional  practice  by, 
§31-7-15. 

Permits. 

Denial  or  revocation,  §31-7-4. 
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HEALTH  CARE  FACILITIES  —Cont’d 
Regulation  of  hospitals  and  related 
institutions  — Cont’d 
Permits  — Cont’d 
Display  by  institution,  §31-7-3. 
Exemptions  from  requirements, 
§31-7-5. 

Hospital  operating  emergency 
rooms. 

Posting  sign  notifying  individuals 
of  rights  as  prerequisite  to 
license,  §31-7-3.1. 

Information  from  long-term  care 
ombudsman  program,  §31-7-3. 
Provisional  permits,  §31-7-3. 
Required  to  operate,  §31-7-3. 
Requirements,  §31-7-3. 

Physicians  and  surgeons. 

Disciplinary  actions. 

Reports  of  action  against,  §31-7-8. 
Nonaccidental  injuries  to  patients. 

Reports,  §31-7-9. 

Staff  privileges. 

Refusal  or  revocation,  §§31-7-7, 
31-7-7.1. 

Podiatrists. 

Disciplinary  actions. 

Reports  of  actions  against, 

§31-7-8. 

Staff  privileges. 

Refusal  or  revocation,  §§31-7-7, 
31-7-7.1. 

Research. 

Providing  data  for  research,  §31-7-6. 
Rules  and  regulations,  §31-7-2.1. 

Staff  privileges. 

Disciplinary  actions  against  health 
professionals. 

Reports  by  hospital  administrator, 
§31-7-8. 

Refusal  or  revocation,  §§31-7-7, 
31-7-7.1. 

Prohibited  grounds,  §31-7-7.1. 
Renal  disease. 

Chronic  renal  disease,  §§31-16-1  to 
31-16-7. 

Reports  on  veterans  exposed  to 
Agent  Orange,  §§31-30-1  to 
31-30-9. 

Report  to  department  of  community 
health. 

Health  care  information,  §31-6-70. 

Residential  care  facilities  for  the 
elderly  authorities  act,  §§31-7-110 
to  31-7-120. 


HEALTH  CARE  FACILITIES  —Cont’d 

Resuscitation,  §§31-39-1  to  31-39-9. 

Rulemaking  authority. 

Health  care  data  collection,  §31-7-283. 

Private  home  care  providers, 

§31-7-302. 

Rural  areas  assistance  program. 

Grants  to  hospitals,  health  care 

entities,  local  governments  or  civic 
organizations. 

Authorized,  §§31-34-4.1,  31-34-5. 
Cancellation  of  contract,  §31-34-7. 
Service  cancelable  contract  as 
condition  of  grant,  §31-34-6. 

Sexually  transmitted  diseases. 

Control  of  HIV,  §§31-17A-1  to 
31-17A-3. 

Control  of  venereal  diseases,  §§31-17-1 
to  31-17-8. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Health  care  facility  defined,  §31-12A-2. 

Smoking  prohibited  in  public  places, 
§31-12A-4. 

Exemption,  private  or  semiprivate 
rooms,  requirements,  §31-12A-6. 

Spinal  cord  injuries. 

Registry  for  traumatic  brain  and 
spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

Stroke  centers. 

System  of  certified  centers, 

§§31-11-110  to  31-11-119. 

Tanning  facilities. 

General  provisions,  §§31-38-1  to 
31-38-12. 

Temporary  adult 

admission/discharge  from  health 
care  facilities,  §§31-36A-1  to 
31-36A-7. 

Tourist  courts,  §§31-28-1  to  31-28-7. 

Tuberculosis. 

Hospitalization  for  tuberculosis, 
§§31-14-1  to  31-14-14. 

Vaccinations  for  firefighters, 

emergency  medical  technicians 
and  public  safety  officers, 
§§31-35-1  to  31-35-3. 

Venereal  disease. 

Control  of  HIV,  §§31-17A-1  to 
31-17A-3. 

HEALTH  CARE  PERSONNEL. 

CPR,  §§31-39-1  to  31-39-9. 
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HEALTH  CARE  PRODUCTS. 

Expedited  review  of  products 
produced  by  Georgia  based 
companies,  §31-2-11. 

HEALTH  CARE  PROVIDER 
ANNUAL  REPORTS. 

Hospitals,  ambulatory  surgical  and 
obstetrical  facilities,  §§31-7-280  to 
31-7-285. 

HEALTH  CARE  REFORM. 

Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 

HEALTH  CARE  SERVICES. 

Certificate  of  need  program. 

Generally,  §§31-6-40  to  31-6-50. 

Low-income  recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 

HEALTH  DISTRICTS. 

Establishment,  §31-3-15. 

HEALTH  INSPECTION  WARRANTS, 

§§31-5-20  to  31-5-24. 

HEALTH  INSURANCE. 

Blindness  education,  screening  and 
treatment  program,  §31-1-23. 

Bone  mass  measurement  coverage 
act,  §§31-15A-1  to  31-15A-3. 

Coverage  required  by  benefit  plans, 
§31-15A-3. 

Definitions,  §31-15A-2. 

Educational  materials,  §31-15A-3. 

Short  title,  §31-15A-1. 

Chlamydia  screening  test. 

Coverage  for  women,  §31-17-4.1. 

Compelling  participation  in  health 
care  plan  or  system. 

Prohibition,  §31-1-11. 

Estrogen-deficient  women. 

Bone  mass  measurement  coverage  act, 
§§31-15A-1  to  31-15A-3. 

Eye  care. 

Blindness  education,  screening  and 
treatment  program,  §31-1-23. 

Glucocorticoid  (steroid)  therapy. 

Bone  mass  measurement  coverage  act, 
§§31-15A-1  to  31-15A-3. 

Health  care  plans. 

Compelling  participation  in  health 
care  plan  or  system. 

Prohibition,  §31-1-11. 


HEALTH  INSURANCE  —  Cont’d 
Health  care  reform. 

Compelling  participation  in  health 
care  plan  or  system. 

Prohibited,  §31-1-11. 
Hyperparathyroidism. 

Bone  mass  measurement  coverage  act, 
§§31-15A-1  to  31-15A-3. 

Mandated  health  insurance. 
Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 

Osteoporosis. 

Bone  mass  measurement  coverage  act, 
§§31-15A-1  to  31-15A-3. 

Private  health  care  services. 

Person  may  pay  directly. 

Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 

HEALTH  MAINTENANCE 
ORGANIZATIONS. 

Admissions. 

Suspension  of  admissions,  §31-7-2.2. 

Certificate  of  need  for  offering 
health  care. 

General  provisions,  §§31-6-40  to 
31-6-50. 

Personnel. 

Wearing  apparel  of  employees. 

Compensation  for  damage  caused  by 
patients,  §31-1-5. 

Quality  assessment  fees  on  care 
management  organizations, 

§§31-8-170  to  31-8-177. 

HEALTH  PLANNING  AGENCY. 
Department  of  community  health. 

Successor  to,  §31-6-48. 

HEALTH  PLANNING  REVIEW 
BOARD. 

Abolished,  certificate  of  need  appeal 
panel  successor,  §31-6-48. 

HEALTH  SHARE  VOLUNTEERS  IN 
MEDICINE,  §§31-8-190  to  31-8-201. 
Adverse  incidents  and  information 
on  treatment  outcomes. 

Report  by  government  contractor, 
§31-8-193. 

Claims  statistics. 

Report  by  department  of 

administrative  services,  §31-8-197. 
Contracts  to  effectuate  purposes  of 
article,  §31-8-193. 

Definitions,  §31-8-192. 
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HEALTH  SHARE  VOLUNTEERS  IN 
MEDICINE  —  Cont’d 
Dismissal  or  termination  of  health 
care  providers. 

Right  retained  by  governmental 
contractor,  §31-8-193. 

Effective  date  of  act,  §31-8-201. 
Employment  regulations. 

Exceptions  to  health  care  providers 
and  volunteers  providing  services, 
§31-8-196. 

Establishment  of  program,  §31-8-193. 
Exception  to  employment 
regulations. 

Health  care  providers  and  volunteers 
providing  services,  §31-8-196. 

Experimental  procedures  and 

clinically  unproven  procedures. 
Restriction  on  providing,  §31-8-193. 
Health  care  provider  defined, 

§31-8-192. 

Health  Share  Volunteers  in  Medicine 
Act. 

Short  title  of  act,  §31-8-190. 

Immunity. 

Health  care  provider  executing 
contract  with  governmental 
contractor,  §31-8-193. 

Notice  to  patient  or  legal 

representative,  §31-8-194. 

Safety  net  clinics. 

Health  care  professionals  in, 
§31-8-195.1. 

Volunteers  providing  services, 
§31-8-195. 

Incident  reports. 

Adverse  incidents  and  information  on 
treatment  outcomes. 

Duty  of  government  contractor, 
§31-8-193. 

Legislative  findings,  §31-8-191. 
Liability  insurance. 

Responsibility  of  department, 
§31-8-199. 

Notice  to  patient  or  legal 
representative. 

State  officer  or  employee. 

Health  care  provider  executing 
contract  with  governmental 
contractor  considered, 

§31-8-194. 

Occasional-service  volunteers. 

Providing  services,  §31-8-195. 

Purpose  and  intent  of  act,  §31-8-191. 
Regular-service  volunteers. 

Providing  services,  §31-8-195. 


HEALTH  SHARE  VOLUNTEERS  IN 
MEDICINE  —Cont’d 
Report  by  department  of 
administrative  services. 

Claims  statistics,  §31-8-197. 

Report  by  department  of  community 
health. 

Annual  report,  §31-8-198. 

Rules  and  regulations. 

Adoption  by  department,  §31-8-200. 
Services  provided  by  health  care 
providers,  §31-8-193. 

Short  title  of  act. 

Health  Share  Volunteers  in  Medicine 
Act,  §31-8-190. 

Specialty  care  services  and 
hospitalization. 

Approval  by  governmental  contractor, 
§31-8-193. 

State  officer  or  employee. 

Health  care  provider  executing 
contract  with  governmental 
contractor  considered,  §31-8-193. 
Notice  to  patient  or  legal 

representative,  §31-8-194. 
Volunteers  providing  services 
considered,  §31-8-195. 

Safety  net  clinics. 

Health  care  professionals  in, 
§31-8-195.1. 

Tort  claims  act. 

State  officer  or  employee. 

Health  care  provider  executing 
contract  with  governmental 
contractor  considered, 

§31-8-193. 

Notice  to  patient  or  legal 

representative,  §31-8-194. 
Volunteers  providing  services 
considered,  §31-8-195. 

Safety  net  clinics. 

Health  care  professionals  in, 
§31-8-195.1. 

State’s  rights  not  reduced  by  act, 
§31-8-201. 

Volunteers  to  provide  services, 

§31-8-195. 

Walk-in  and  referral  basis. 

Services  provided  by  health  care 
provider,  §31-8-193. 

HEALTH  SPAS. 

Tanning  facilities. 

General  provisions,  §§31-38-1  to 
31-38-12. 
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HEALTH  STRATEGIES  COUNCIL. 
Successor  to  health  policy  council, 

§31-6-48. 

HEARINGS. 

Active  tuberculosis. 

Confinement,  §§31-14-3,  31-14-8.1. 
Birth  certificates. 

Judicial  procedure  to  establish  facts  of 
birth. 

Delayed  certificate  rejected, 
§31-10-12. 

Emergency  medical  services. 

Local  coordinating  entity,  §31-11-3. 
Health  care  facilities. 

Certificate  of  need  program. 
Administrative  appeal  hearings, 
§31-6-44. 

Public  hearing. 

Applications,  §31-6-43. 

Highway  condemnation 
proceedings. 

Interlocutory  hearing  on  amount  of 
compensation,  §32-3-15. 

Home  health  agencies. 

Disciplinary  actions  against  licensees, 
§31-7-153. 

Hospital  acquisition. 

Public  hearing,  §§31-7-405,  31-7-406. 
Hospital  authorities. 

Sale  or  lease  of  hospital,  §31-7-74.3. 
Vital  records. 

Birth  certificates. 

Judicial  procedure  to  establish  facts 
of  birth. 

Delayed  certificate  rejected, 
§31-10-12. 

HEART  ATTACKS. 

Cardiopulmonary  resuscitation. 

General  provisions,  §§31-39-1  to 
31-39-9. 

HEART  PACEMAKERS. 

Reuse,  §31-1-6. 

HEMOPHILIA  ADVISORY  BOARD, 

§31-1-13. 

HEPATITIS. 

Bioterrorism. 

Vaccination  of  emergency  responders, 
§§31-35-10,  31-35-11. 

Bloodborne  pathogens. 

Control  of  hazardous  conditions, 
preventable  diseases  and 
metabolic  disorders,  §31-12-13. 


HEPATITIS  — Cont’d 
Compensation  of  state  employees 
who  contract  infectious 
hepatitis,  §§31-29-1  to  31-29-8. 
Amount  of  compensation,  §31-29-1. 
Employees  not  subject  to  exposure. 
Exclusion  from  right  to 

compensation,  §31-29-7. 
Employees  of  certain  institutions. 
Specific  inclusion  of  employees, 
§31-29-8. 

Exclusion  from  right  to  compensation. 
Employees  not  subject  to  exposure, 
§31-29-7. 

Physical  examination  required  for 
compensation,  §31-29-2. 

Periodic  physical  examinations  of 
person  receiving  compensation, 
§31-29-3. 

Retirement. 

Contributions  to  retirement  system. 
Employee  does  not  retire, 

§31-29-5. 

Effect  of  retirement,  §31-29-4. 

Rights  of  employees  for  entitlements 
under  rules  of  state  personnel 
board,  §31-29-6. 

Rulemaking  authority  of  employing 
authority,  §31-29-7. 

Specific  inclusion  of  employees  of 
certain  institutions,  §31-29-8. 

Death  of  person  with  infectious  or 
communicable  disease,  §31-21-3. 
Definitions. 

Vaccinations  for  public  safety  officers, 
§31-35-2. 

Vaccinations. 

Bioterrorism,  emergency  responders, 
§§31-35-10,  31-35-11. 

Firefighters,  emergency  medical 
technicians  and  public  safety 
officers,  §§31-35-1  to  31-35-3. 
Definitions,  §31-35-2. 

Legislative  findings,  §31-35-1. 
Purpose,  §31-35-1. 

Voluntary  vaccinations,  §31-35-3. 

HERBICIDES. 

Agent  Orange. 

Veteran’s  exposure  reports,  §§31-30-1 
to  31-30-9. 

HIGHWAYS,  BRIDGES  AND 
FERRIES. 

Abandonment,  disposal  or  leasing  of 
property  not  needed  for  public 
road  purposes,  §§32-7-1  to  32-7-5. 
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HIGHWAYS,  BRIDGES  AND 
FERRIES  — Cont’d 
Acquisition  of  property  for 
transportation  purposes. 

Eminent  domain. 

Acquisition  of  rights  of  way  and 

easements  for  federal  parkways, 
§§32-3-30  to  32-3-39. 

General  provisions,  §§32-3-1  to 
32-3-20. 

Department  of  transportation. 

Construction  contracts. 

Exercise  of  power  to  contract 

generally,  §§32-2-60  to  32-2-81. 
General  provisions,  §§32-2-1  to  32-2-8. 
Officers,  §§32-2-40  to  32-2-42. 

State  transportation  board,  §§32-2-20, 
32-2-21. 

Funds  for  public  roads. 

Federal  funds,  §§32-5-1,  32-5-2. 

State  public  transportation  fund, 
§§32-5-20  to  32-5-27. 

General  provisions,  §§32-1-1  to 
32-1-11. 

Georgia  transportation 

infrastructure  bank,  §§32-10-120 
to  32-10-133. 

Mass  transportation,  §§32-9-1  to 
32-9-14. 

Public  authorities. 

Georgia  highway  authority. 

General  provisions,  §§32-10-1  to 
32-10-16. 

Revenue  bonds,  §§32-10-30  to 
32-10-50. 

State  road  and  tollway  authority. 
General  provisions,  §§32-10-60  to 
32-10-77. 

Revenue  bonds,  §§32-10-90  to 
32-10-110. 

Regulation  of  maintenance  and  use 
of  public  roads  generally. 

Commercial  property  and  subdivisions. 
Commercial  property,  §§32-6-130  to 
32-6-135. 

Subdivisions,  §§32-6-150  to  32-6-154. 
Control  of  junkyards,  §§32-6-240  to 
32-6-248. 

Control  of  signs  and  signals. 

Public  roads  generally,  §§32-6-50  to 
32-6-52. 

State  highway  system,  §§32-6-70  to 
32-6-97. 

Dimensions  and  weight  of  vehicles  and 
loads. 

Weight  and  size  generally,  §§32-6-20 
to  32-6-31. 


HIGHWAYS,  BRIDGES  AND 
FERRIES  —Cont’d 
Regulation  of  maintenance  and  use 
of  public  roads  generally 

— Cont’d 

General  provisions,  §§32-6-1,  32-6-2. 
Limited-access  roads,  §§32-6-110  to 
32-6-119. 

Public  utilities. 

Railroads,  §§32-6-190  to  32-6-203. 
Removal  and  relocation  of  utility 
facilities,  §§32-6-170  to 
32-6-175. 

Relocation  assistance,  §§32-8-1  to 
32-8-6. 

State,  county  and  municipal  road 
systems. 

County  road  systems. 

Exercise  by  counties  of  power  to 
contract  generally,  §§32-4-60  to 
32-4-74. 

General  powers  and  duties  of 

counties,  §§32-4-40  to  32-4-42. 
General  provisions,  §§32-4-1,  32-4-2. 
Municipal  street  systems. 

Exercise  by  municipalities  of  power 
to  contract  generally,  §§32-4-110 
to  32-4-123. 

General  powers  and  duties  of 
municipality,  §§32-4-90  to 
32-4-94. 

State  highway  system,  §§32-4-20  to 
32-4-24.  ' 

Transportation  infrastructure  bank, 

§§32-10-120  to  32-10-133. 

HIGHWAYS,  ROADS  AND  STREETS. 
Abandonment,  disposal  or  leasing, 

§§32-7-1  to  32-7-5. 

Department  leasing,  §32-6-1. 

Leasing  of  not  needed  property, 
§32-7-5. 

Procedure  for  abandonment. 

Authority  to  substitute,  relocate  or 
abandon  public  roads,  §32-7-1. 
Generally,  §32-7-2. 

Procedure  for  disposal  of  property. 
Authority  to  dispose  of  no  longer 
needed  property,  §32-7-3. 
Generally,  §32-7-4. 

Advertising. 

Outdoor  advertising,  §§32-6-70  to 
32-6-97. 

Advertising  for  bids,  §32-4-115. 

Air  rights. 

Lease  of  air  rights,  §32-6-117. 
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HIGHWAYS,  ROADS  AND  STREETS 

— Cont’d 

Alternative  tourism  routes,  §32-4-24. 
Applicability  of  title,  §32-1-11. 
Asbestos  pipes  in  rights  of  way. 

Powers  of  local  entities  as  to,  §32-4-4. 

Authorities. 

Georgia  highway  authority. 

General  provisions,  §§32-10-1  to 
32-10-50. 

State  road  and  tollway  authority. 
General  provisions,  §§32-10-60  to 
32-10-110. 

Benchmarks  for  completion  of  each 
stage  of  construction  project. 

Commissioner  of  transportation. 

Duty  to  develop  and  publish, 
§32-2-41.2. 

Progress  report  on  construction 
projects  against  benchmarks, 
§32-2-41.2. 

Billboards  and  signs. 

Outdoor  advertising,  §§32-6-70  to 
32-6-97. 

Bond  issues. 

Georgia  highway  authority,  §§32-10-30 
to  32-10-50. 

State  road  and  tollway  authority, 
§§32-10-90  to  32-10-110. 

Chief  engineer. 

Appointment,  §32-2-42. 

Citation  of  title,  §32-1-1. 
Classification  of  public  roads, 

§32-4-1. 

Coastal  highway  districts. 

Limited-access  roads. 

Effect  of  article  on  district, 
§32-6-119. 

Coastal  scenic  highway  authority. 

Limited-access  roads. 

Effect  of  article  on  authority, 
§32-6-119. 

Commercial  driveways  generally, 
§§32-6-130  to  32-6-135. 

Commercial  enterprises  or 
activities. 

Conducting  on  limited-access  roads, 
§32-6-115. 

Vending  machines  in  safety  rest  areas, 
§32-6-116. 

Commissioner  of  transportation. 

Authority  generally,  §32-2-41. 
Benchmarks  for  completion  of  each 
stage  of  construction  project. 

Duty  to  develop  and  publish, 
§32-2-41.2. 
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Commissioner  of  transportation 

— Cont’d 

Benchmarks  for  completion  of  each 
stage  of  construction  project 
— Cont’d 

Progress  report  on  construction 
projects  against  benchmarks, 
§32-2-41.2. 

Bond,  §32-2-40. 

Duties  generally,  §32-2-41. 
Investigators. 

Appointment,  certified  peace  officers, 
arrest  power,  duties,  authority, 
§32-2-41. 

Powers  generally,  §32-2-41. 

Selection,  §32-2-40. 

State-wide  strategic  transportation 
plan. 

Progress  report  on  developing, 
§32-2-41.1. 

Term,  §32-2-40. 

Vacancy,  §32-2-40. 

Conflict  of  laws,  §32-4-123. 
Construction  contracts,  §§32-2-60  to 
32-2-81. 

Advertising  for  bids,  §32-2-65. 
Advertising  of  nonnegotiated 

construction  contracts,  §32-2-62. 
Authority  of  commissioner. 

Contracts  and  authority  lease 
agreements,  §32-2-63. 

Authority  of  department  to  contract, 
§32-2-60. 

Bond  requirement,  §32-2-60. 
Congestion  mitigation. 

Definitions,  §32-2-78. 

Projects. 

Evaluation,  §32-2-80. 

Funding,  §32-2-80. 

Letting  of,  §32-2-79. 

Reporting  on,  §32-2-79. 
Constitutional  limitations  on  power  to 
contract,  §32-2-61. 

Content,  §32-2-60. 

Contract  clauses  for  completed  work. 
Retainage  of  amounts  constituting  a 
percentage  of  gross  value  of 
completed  work,  §32-2-75. 

Time  of  final  payment  of  retained 
amounts  to  contractor,  §32-2-75. 
Contract  clauses  for  escrow 
agreements,  §32-2-76. 

Mandatory  provisions,  §32-2-76. 
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Construction  contracts  — Cont’d 
Contractors  and  subcontractors. 

Prequalifications,  §32-2-66. 

County  contracts,  §§32-4-60  to  32-4-74. 
Adjoining  counties. 

Authority  to  enter  into  contracts 
with,  §32-4-62. 

Advertising  for  bids,  §32-4-65. 
Approval  of  contracts  by  resolution, 
§32-4-61. 

Authority  of  county  to  contract, 
§32-4-61. 

Bonds  generally,  §32-4-69. 

Bridge  repair  bonds,  §32-4-70. 
Conflicts  of  law,  §32-4-74. 

Contract  defined,  §32-4-60. 

Contracts  with  other  governmental 
entities,  §32-4-62. 

Form  of  contracts,  §32-4-61. 
Incorporated  municipalities  of 
county. 

Authority  to  enter  into  contracts 
with,  §32-4-62. 

Limitations  on  power  to  contract, 
§32-4-63. 

Payment  by  bidder  to  cover  costs, 
§32-4-66. 

Proposal  guaranty  by  bidder, 
§32-4-67. 

Public  bidding. 

Advertising  for  bids,  §32-4-65. 
Applicability  of  other  laws, 
§32-4-74. 

Award  of  contract  to  lowest 
reliable  bidder,  §32-4-68. 
Bonds  of  successful  bidder 
generally,  §32-4-63. 

Failure  to  furnish  bonds, 
§32-4-72. 

Failure  to  take  bonds,  §32-4-71. 
Bridge  repair  contracts,  §32-4-70. 
Failure  of  successful  bidder  to  sign 
contract  or  furnish  bonds, 
§32-4-72. 

Failure  to  take  bonds. 

Successful  bidder,  §32-4-71. 
Letting  of  contracts,  §32-4-64. 

Oath  by  successful  bidder, 
§32-4-73. 

Payment  by  bidder  to  cover  costs, 
§32-4-66. 

Procedure  for  rejection  of  bids, 
§32-4-68. 
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— Cont’d 

Construction  contracts  — Cont’d 
County  contracts  — Cont’d 
Public  bidding  — Cont’d 
Proposal  guaranty  by  bidder, 
§32-4-67. 

Required  letting  of  contracts, 
§32-4-64. 

Successful  bidder. 

Failure  to  take  bonds,  §32-4-71. 
Restrictions  on  power  to  contract, 
§32-4-63. 

State  and  state  agencies. 

Authority  to  enter  into  contracts 
with,  §32-4-62. 

Design-build  contracts. 

Defined,  procedures,  when 

department  may  use,  §32-2-81. 
Extension  agreements,  §32-2-73. 

Effect  of  federal  laws,  §32-2-74. 
Federal-aid  highway  contracts, 
§32-2-60. 

Power  of  department  to  secure 

benefits  of  federal-aid  program, 
§32-2-74. 

Form,  §32-2-60. 

Liability  to  contractor  or  surety, 
§32-2-77. 

Limitations  on  power  to  contract, 
§32-2-61. 

Municipal  contracts,  §§32-4-110  to 
32-4-123. 

Approval  of  contracts  by  resolution, 
§32-4-111. 

Authority  of  municipality  to 

contract,  §§32-4-111,  32-4-112. 
Contract  defined,  §32-4-110. 
Contracts  with  governmental 
entities,  §§32-4-111,  32-4-112. 
Form  of  contracts,  §32-4-111. 
Generally,  §§32-4-110  to  32-4-123. 
Limitations  on  power  to  contract, 
§32-4-113. 

Public  bidding. 

Advertising  for  bids,  §32-4-115. 
Applicability  of  other  laws, 
§32-4-123. 

Award  of  contract  to  lowest 
reliable  bidder,  §32-4-118. 
Bonds  of  successful  bidder, 
§32-4-119. 

Failure  to  furnish  bonds, 
§32-4-121. 

Failure  to  take  bonds, 
§32-4-120. 
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Construction  contracts  — Cont’d 
Municipal  contracts  — Cont’d 
Public  bidding  — Cont’d 
Bonds  of  successful  bidder 
— Cont’d 

Required,  §32-4-119. 

Letting  of  contracts,  §32-4-114. 
Oath  by  successful  bidder, 
§32-4-122. 

Payment  by  bidder  to  cover  costs, 
§32-4-116. 

Prerequisite  to  bidding. 

Proposed  guaranty,  §32-4-117. 
Procedure  upon  rejection  of  bids, 
§32-4-118. 

Proposal  guaranty  by  bidder, 
§32-4-117. 

Required  letting  of  contracts, 
§32-4-114. 

Restrictions  on  power  to  contract, 
§32-4-113. 

Nonnegotiated  construction  contracts. 

Approval  of  advertising,  §32-2-62. 
Payment  by  bidder  to  cover  costs, 
§§32-2-67,  32-4-116. 

Prerequisites  of  contractors  and 
subcontractors,  §32-2-66. 

Proposal  guaranty  by  bidder, 
§§32-2-68,  32-4-117. 

Public  bidding. 

Advertising  for  bids,  §32-2-65. 

Award  of  contract  to  lowest  reliable 
bidder,  §32-2-69. 

Bonds  of  successful  bidder,  §32-2-70. 
Failure  to  furnish  bonds,  §32-2-77. 
Municipal  construction  contracts, 
§§32-4-119  to  32-4-121. 

Effect  of  federal  laws,  §32-2-74. 
Error  in  bidding  documents, 
§32-2-69. 

Failure  of  successful  bidder  to  sign 
contract,  §32-2-71. 

Internet  posting  to  satisfy  public  bid 
requirement,  §§32-2-64,  32-2-69. 
Oath  by  successful  bidder,  §32-2-72. 
Payment  by  bidder  to  cover  costs, 
§32-2-67. 

Proposal  guaranty  by  bidders, 
§32-2-68. 

Receipt  of  only  one  bid,  §32-2-69. 
Rejection  of  bids,  §32-2-69. 

Procedure,  §32-2-69. 

Release  or  refusal  of  acceptance  by 
lowest  reliable  bidder,  §32-2-69. 
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— Cont’d 

Construction  contracts  — Cont’d 
Public  bidding  — Cont’d 

Required  letting  of  contracts, 
§32-2-64. 

Required  letting  of  contracts  by  public 
bid,  §32-2-64. 

Restrictions  on  power  to  contract, 
§32-2-61. 

Subcontractors . 

Prequalifications,  §32-2-66. 
Supplemental  agreements,  §32-2-73. 
Effect  of  federal  laws,  §32-2-74. 
Construction  of  title,  §32-1-11. 

Institution  and  prosecution  of  criminal 
proceedings. 

Effect  on  other  laws,  §32-1-6. 

County  construction  contracts, 
§§32-4-60  to  32-4-74. 

County  road  systems,  §§32-4-40  to 
32-4-74. 

Classification,  §32-4-1. 

Construction  contracts,  §§32-4-60  to 
32-4-74. 

Designation  of  roads,  §32-4-40. 

Duties  of  county. 

Generally,  §32-4-41. 

Maps  and  written  records  of  county. 

Designation  of  system,  §32-4-40. 
Powers  of  county. 

Enumeration,  §32-4-42. 
Traffic-control  devices,  placement  by 
counties,  §32-6-50. 

Crossing. 

Railroad  grade  crossings,  §§32-6-190  to 
32-6-203. 

Damaging  public  roads,  §32-6-1. 
Definitions,  §32-1-3. 

Compensation  for  employees  injured  in 
line  of  duty,  §32-2-7. 

Contract. 

Contract  clauses  for  retainage  of 
amounts  to  contractor,  §32-2-75. 
County  road  systems,  §32-4-60. 
Municipal  street  systems, 
§32-4-110. 

Local  service  road,  §32-6-110. 
Traffic-control  devices,  §32-6-51. 

Weight  of  vehicle  and  load,  §32-6-26. 
Department  of  transportation, 
§§32-2-1  to  32-2-81. 

Actions  by  or  against  counties. 
Procedure  to  institute  actions, 
§32-2-6. 
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Department  of  transportation 

— Cont’d 

Actions  by  or  against  department, 
§32-2-5. 

Liability  of  department  for  actions 
against  counties,  §32-2-6. 
Composition,  §32-2-1. 

Design-build  contracts. 

Defined,  procedures,  when 

department  may  use,  §32-2-81. 
Development  of  transportation  plans, 
§32-2-3. 

Divisions,  §32-2-41. 

Employee  compensation  for  injuries  in 
line  of  duty,  §32-2-7. 

Functions  and  responsibilities 
generally,  §32-2-2. 

Information  for  traveling  public, 
§32-2-4. 

Investigators  appointed  by 
commissioner. 

Certified  peace  officers,  arrest  power, 
duties,  authority,  §32-2-41. 
Planning  division,  §32-2-41. 

Director  of  planning. 

Appointment,  §32-2-43. 
Responsibilities,  §§32-2-22, 

32-2-43. 

Responsibilities,  §32-2-22. 

State  public  transportation  fund. 
Allocation  formula,  §32-5-27. 
Powers  and  duties  generally,  §32-2-2. 
POW/MIA  flag. 

Flying  at  rest  areas,  §32-2-8. 

Public  hearings  on  transportation 
plans,  §32-2-3. 

Rulemaking  authority. 

Development  of  transportation 
plans,  §32-2-3. 

Status  report  on  projects  under 
planning  and  construction. 

Duty  to  create  and  maintain  on 
website,  §32-2-41.1. 

Treasurer  and  assistant  treasurer. 

Appointment,  §32-2-42. 

Website. 

Required  letting  of  construction 
contracts  by  public  bid. 

Internet  posting  to  satisfy  public 
bid  requirement,  §§32-2-64, 
32-2-69. 

Status  report  on  projects  under 
planning  and  construction. 

Duty  to  create  and  maintain  on 
website,  §32-2-41.1. 


HIGHWAYS,  ROADS  AND  STREETS 
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Deputy  commissioner  of 
transportation. 

Appointment,  §32-2-42. 

Design-build  procedures. 

Defined,  procedures,  when  department 
may  use,  §32-2-81. 
Developmental  highway  system. 

Creation,  §32-4-22. 

Development  of  transportation 
plans,  §32-2-3. 

Directional  signs,  §32-6-76. 

Defined,  §32-6-71. 

Exceptions  to  spacing  limitations, 
§32-6-77. 

Easements. 

Acquisition  of  easements  for  federal 
parkways,  §§32-3-30  to  32-3-39. 

Emergencies. 

Closure  of  or  limiting  access  to  roads 
due  to  inclement  weather,  §32-6-5. 
Removal  of  obstructions  or  property 
during  state  of  emergency, 

§32-6-4. 

Eminent  domain,  §§32-3-1  to  32-3-39. 
Acquisition  of  property  generally. 
County  or  municipality  acquisition 
on  behalf  of  department, 

§32-3-3. 

Devise,  exchange,  prescription  or 
dedication,  §32-3-3. 

Acquisition  of  rights  of  way. 

Use  of  fund,  §32-5-25. 

Acquisition  procedure  generally, 
§32-3-2. 

Authority  to  acquire  property. 

Future  or  future  public  road  or  other 
transportation  purposes, 

§32-3-1. 

Condemnation  proceedings,  §§32-3-1  to 
32-3-20. 

Appeal  to  jury,  §32-3-16. 

Evidence  to  be  heard  on  appeal, 
§32-3-16. 

Judicial  power  to  give  necessary 
orders  and  directions, 
§32-3-17.1. 

Subsequent  review  of  issues  not 
brought  before  jury,  §32-3-16. 
Assessors  appointed  by  court. 
Presentation  of  interlocutory 
petition  on  compensation 
deposited  in  court,  §32-3-15. 
Attachments  to  declaration  of 
taking,  §32-3-6. 
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Eminent  domain  — Cont’d 
Condemnation  proceedings  — Cont’d 

Authority  to  bring,  §32-3-4. 

Commissions  and  poundage, 
§32-3-19. 

Jury  verdict,  §32-3-19. 

Conclusive  nature  of  order  of 

condemnation  by  condemning 
authority,  §32-3-6. 

Contents  of  declaration  of  taking, 
§32-3-6. 

Contents  of  petition,  §32-3-5. 

Court  costs,  §32-3-13. 

Court  order  for  payment  of 
compensation,  §32-3-12. 

Filing  notice  of  appeal,  §32-3-14. 

Interlocutory  hearing  on  amount 
of  compensation,  §32-3-15. 

Decision  upon  questions  of  law, 
§32-3-17.1. 

Deposit  of  estimated  compensation, 
§32-3-7. 

Effect  of  entry  of  judgment  on 
condemnor’s  title,  §32-3-13. 

Entry  of  judgment,  §32-3-13. 

Jury  verdict,  §32-3-19. 

Filing  declaration  of  taking,  §32-3-6. 

Filing  notice  of  appeal,  §32-3-14. 

Prevention  or  delay  of  vesting  of 
title  in  condemnor,  §32-3-18. 

Guardian  ad  litem  appointed. 

Minor  or  person  under  disability 
owner  of  property,  §32-3-8. 

How  action  brought,  §32-3-4. 

Interest  on  jury  award,  §32-3-19. 

Interlocutory  hearing  on  amount  of 
compensation,  §32-3-15. 

Issuance  of  rule  nisi  upon 
condemnor,  §32-3-11. 

Judicial  power  to  set  aside,  vacate 
and  annul  declaration  of  taking, 
§32-3-11. 

Jury  trial  in  open  court  only, 
§32-3-17.1. 

Jury  verdict,  §32-3-19. 

Effect  on  condemnor’s  title, 
§32-3-19. 

Location  as  highway,  notice,  §32-3-5. 

Methods  of  condemnation. 

Effect  of  article  on  other  methods, 
§32-3-20. 

Minor  or  person  under  disability 
owner  of  property. 

Service  of  process  upon,  §32-3-8. 
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Eminent  domain  — Cont’d 

Condemnation  proceedings  — Cont’d 
Notice  of  location  as  highway, 
§32-3-5. 

Protection  of  due  process  rights, 
§32-3-7. 

Right  to  intervene  in  proceedings, 
§32-3-17. 

Self-executing  nature  of  declaration 
of  taking,  §32-3-13. 

Court  costs,  §32-3-13. 

Effect  on  condemnor’s  title, 
§32-3-13. 

Service  of  process. 

Generally,  §32-3-8. 

Nonresidents,  §32-3-9. 

Rule  nisi  upon  condemnor, 
§32-3-11. 

Substantial  compliance,  §32-3-10. 
Subsequent  proceedings  on  rights  of 
condemnor,  §32-3-17. 

Transfer  of  case  to  closed  docket, 
§32-3-13. 

Entry  of  judgment,  §32-3-19. 

Jury  verdict,  §32-3-19. 
Self-executing  nature  of 
declaration  of  taking, 

§32-3-13. 

Vesting  of  title  in  condemning 
authority,  §32-3-7. 

Prevention  or  delay,  §32-3-18. 
Easements. 

Rights  of  way  and  easements, 
§§32-3-30  to  32-3-39. 

Federal  parkways. 

Acquisition  of  rights  of  way  and 

easements,  §§32-3-30  to  32-3-39. 
Filing  requirements,  §32-3-2. 
Limited-access  roads. 

Acquisition  of  property  and  property 
rights,  §32-6-112. 

Recordation  requirements,  §32-3-2. 
Relocation  assistance,  §§32-8-1  to 
32-8-6. 

Rights  of  way  and  easements, 
§§32-3-30  to  32-3-39. 

Access  for  public  roads. 

Federal  departments  and 
agencies. 

Conveyance  of  title  to  rights  of 
way,  §32-3-36. 

Acquisition  of  fee  simple  title, 
§32-3-32. 
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Eminent  domain  — Cont’d 

Rights  of  way  and  easements  — Cont’d 
Advertisement  restrictions  near 
parkways,  §32-3-38. 

Amount  of  land  to  be  acquired  for 
rights  of  way,  §32-3-34. 
Concurrent  jurisdiction  with  federal 
government,  §32-3-39. 
Designation  on  official  county  map, 
§32-3-32. 

Inclusion  of  scenic  easements  in 
rights  of  way,  §32-3-33. 

Method  of  acquisition,  §32-3-31. 
Power  of  department  to  acquire, 
§32-3-30. 

Taxing  power  of  state  reserved, 
§32-3-39. 

Use  of  property  before  final 
condemnation,  §32-3-37. 

Encroaching  on  public  roads, 

§32-6-1. 

Failure  of  successful  bidder  to  sign 
contract  or  furnish  bonds, 

§32-4-121. 

Federal  funds,  §§32-5-1,  32-5-2. 
Federal  parkways. 

Acquisition  of  rights  of  way  and 

easements,  §§32-3-30  to  32-3-39. 
FlexAuto  lanes. 

Defined,  rush  hour  traffic  lanes, 
§32-9-4.1. 

Funds. 

State  public  transportation  fund, 
§§32-5-20  to  32-5-27. 

Georgia  highway  authority. 

General  provisions,  §§32-10-1  to 
32-10-50. 

Georgia  transportation 

infrastructure  bank,  §§32-10-120 
to  32-10-133. 

Grade  crossings. 

Railroad  grade  crossings,  §§32-6-190  to 
32-6-203. 

Information  center. 

Gateway  center,  Cobb  county, 

§32-2-4.1. 

Interstate  highways. 

Defined,  §32-1-3.  ' 

Junkyard  control,  §§32-6-240  to 
32-6-248. 

Law  enforcement  officers. 

Enforcement  of  title,  §32-1-9. 

Leasing. 

Abandonment,  disposal  or  leasing, 
§§32-7-1  to  32-7-5. 
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Leasing  — Cont’d 

Department  leases,  §32-6-1. 

Legislative  findings,  §32-1-2. 

Length  of  vehicles  and  loads, 

§32-6-24. 

Length  dimensions,  §32-6-25.1. 
Liability  of  municipality. 

Failure  of  successful  bidder  to  take 
bonds,  §32-4-120. 

Limited-access  roads,  §§32-6-110  to 
32-6-119. 

Acquisition  of  property  and  property 
rights,  §32-6-112. 

Coastal  highway  district  and  coastal 
scenic  highway  authority. 

Effect  of  article  on  district  and 
authority,  §32-6-119. 

Commercial  enterprises  or  activities, 
§32-6-115. 

Installation  and  operation  of 

vending  machines,  §32-6-116. 
Construction  design,  §32-6-113. 
Construction  of  article,  §32-6-119. 
Design,  §32-6-113. 

Designation,  §32-6-114. 

Disposal  of  local  service  roads, 
§32-6-118. 

Elimination  of  intersections  at  grade, 
§32-6-114. 

Engineering  design,  §32-6-113. 
Establishment,  §32-6-111. 

Local  service  roads,  §32-6-118. 
Information  centers  and  safety  rest 
areas,  §32-2-4. 

Lease  of  air  rights,  §32-6-117. 

Local  service  road  defined,  §32-6-110. 
Maintenance,  §32-6-111. 

Local  service  roads,  §32-6-118. 
Vending  machines  in  safety  rest  areas. 
Installation  and  operation  on  rights 
of  way,  §32-6-116. 

Local  service  roads. 

Limited-access  roads,  §§32-6-110  to 
32-6-119. 

Local  truck  route. 

Designated  by  county. 

Citation  or  warning  to  operator  in 
violation  of  maximum  weight 
limits,  §32-6-27. 

Notification  to  department,  §32-6-26. 
Designed  by  county. 

Placement  of  signs,  §32-6-50. 
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Maps  and  plats. 

Department  of  transportation 

authorized  to  provide  information 
to  traveling  public,  §32-2-4. 

Official  maps  and  records,  §32-4-2. 
Mass  transit. 

Financial  assistance. 

Generally,  §§32-9-1  to  32-9-14. 
Municipal  construction  contracts, 
§§32-4-110  to  32-4-123. 

Municipal  street  improvements. 
Allocation  of  state  and  federal  funds, 
§§32-5-30,  32-5-31. 

Municipal  street  systems,  §§32-4-90  to 
32-4-123. 

Abandoned  streets. 

Notification  requirements,  §32-4-91. 
Acquisition  of  labor,  §32-4-91. 
Acquisition  of  rights  of  way,  §32-4-90. 
Classification,  §32-4-1. 

Construction  contracts,  §§32-4-110  to 
32-4-123. 

Construction  of  systems,  §32-4-91. 
Standards  for  construction  of  curb 
ramps,  §32-4-94. 

Curb  ramps. 

Standards  for  construction,  §32-4-94. 
Defects  in  public  roads. 

Liability  of  municipalities,  §32-4-93. 
Liability  for  defects  in  public  roads, 
§32-4-93. 

Maintenance  of  systems,  §32-4-91. 
Maximum  safe  weight  limits  for 
bridges,  posting  signs,  §32-4-91. 
New  streets. 

Notification  requirements,  §32-4-91. 
Powers  of  municipality  generally, 
§32-4-92. 

Rights  of  way. 

Procedure  for  acquiring,  §32-4-90. 
Traffic-control  devices,  placement, 
§32-6-50. 

Naming  state  roads,  bridges  or 
interchanges. 

Joint  resolution  or  act  of  General 
Assembly  required,  §32-4-3. 
Obstructing. 

Public  roads,  §32-6-1. 

Removal  of  obstructions  or  property 
during  state  of  emergency, 

§32-6-4. 

Official  maps  and  records,  §32-4-2. 
Outdoor  advertising,  §§32-6-70  to 
32-6-97. 
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Parking  on  state  highway  system. 

Authority  to  regulate  by  department, 
counties  and  municipalities, 
§32-6-2. 

Powers  of  county. 

Control  of  and  responsibility  for 
construction,  maintenance,  etc., 
§32-4-42. 

Private  roads. 

Access  for  rights  of  way,  §32-3-35. 
Commercial  driveways  generally, 
§§32-6-130  to  32-6-135. 
Construction  and  maintenance 
prohibited,  §32-1-8. 

Defined,  §32-1-3. 

Maintenance  prohibited,  §32-1-8. 
Property  not  needed  for  public  road 
purposes,  §§32-7-1  to  32-7-5. 
Abandonment,  §§32-7-1,  32-7-2. 
Disposal,  §§32-7-3,  32-7-4. 

Leasing,  §32-7-5. 

Public  policy,  §32-1-2. 

Public  utilities. 

Asbestos  pipes. 

Powers  of  local  entities  as  to, 
§32-4-4. 

Railroad  grade  crossings,  §§32-6-190 
to  32-6-203. 

Barricading. 

Authority  to  eliminate  crossings, 
§32-6-193. 

Construction  of  new  grade  crossings, 
§32-6-191. 

Judicial  review,  §32-6-203. 

Duty  to  maintain,  §32-6-190. 
Improvements,  §32-6-199. 

Procedure  to  obtain  maintenance, 
§32-6-202. 

Regulation  of  traffic  during 
maintenance,  §32-6-201. 
Elimination  of  grade  crossings, 
§32-6-193. 

Agreements  for  relocation, 
§32-6-198. 

Division  of  costs,  §32-6-195. 

Factors  considered,  §32-6-193.1. 
Judicial  review,  §32-6-203. 
Overpasses  or  underpasses, 
feasibility,  §32-6-193.1. 
Procedure,  §32-6-194. 

Special  agreements  for  relocation, 
§32-6-198. 

Installation  of  protective  devices, 
§32-6-200. 
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Railroad  grade  crossings  — Cont’d 
Overpasses  or  underpasses. 
Elimination  of  grade  crossing  by, 
§32-6-193. 

Feasibility,  §32-6-193.1. 

Petition  to  eliminate  by  physical 
removal,  §32-6-193.1. 

Physical  removal  and  barricading  or 
removing  approaches. 

Underpass  or  overpass  not 
constructed,  §32-6-193.1. 
Procedure  for  grade  crossing 
elimination,  §32-6-194. 

Factors  considered,  §32-6-193.1. 
Overpasses  or  underpasses, 
feasibility,  §32-6-193.1. 
Regulation  of  traffic. 

During  maintenance,  §32-6-201. 
Relocation  of  existing  grade  crossings, 
§32-6-191. 

Removal. 

Authority  to  eliminate  crossings, 
§32-6-193. 

Responsibility  for  maintenance, 
§32-6-190. 

Overpasses  and  underpasses, 
§32-6-197. 

Procedure  to  obtain  maintenance, 
§32-6-202. 

Rights  of  way  during  construction  or 
maintenance. 

Temporary  use  of  railroad  rights  of 
way,  §32-6-196. 

School  bus  routes. 

List  identifying  crossings  without 
active  warning  devices. 

School  district  to  submit  to 
department,  §32-6-200. 
Temporary  use  of  railroad  rights  of 
way,  §32-6-196. 

Underpasses  or  overpasses. 
Construction  in  lieu  of  grade 
crossing,  §32-6-192. 

Judicial  review,  §32-6-203. 
Improvements,  §32-6-199. 
Responsibility  for  maintenance, 
§32-6-197. 

Improvements,  §32-6-199. 
Relocation  assistance,  §§32-8-1  to 
32-8-6. 

Construction  of  chapter,  §32-8-6. 
Federal  aid  projects. 

Conformity  to  federal  legislation, 
§32-8-1. 
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Relocation  assistance  — Cont’d 
Federal  aid  projects  — Cont’d 
Department  to  take  steps  to  secure, 
§32-8-6. 

Housing. 

Last  resort  replacement  housing, 
§32-8-2. 

Real  property  acquisitions. 

Policy  of  federal  act  to  be  pursued, 
§32-8-1. 

State  aid  projects,  §32-8-4. 

Housing. 

Last  resort  replacement  housing, 
§32-8-5. 

Removal  and  relocation  of  utility 
facilities,  §§32-6-170  to  32-6-175. 
Authority  of  department,  §32-6-171. 
Failure  of  utility  to  remove  facility. 
Payment  of  expenses,  §32-6-173. 
Procedure  by  department,  §32-6-171. 
Right  to  injunctive  relief,  §32-6-175. 
Mediation  of  disputes  between 

department  and  utility,  §32-6-171. 
Notification  requirements,  §32-6-171. 
Payment  of  costs,  §32-6-170. 
Promulgation  of  rules,  §32-6-174. 
Replacement  right  of  way  for  relocated 
utility,  §32-6-172. 

Payment  of  expenses,  §32-6-173. 
Right  to  injunctive  relief,  §32-6-175. 
Removal  of  obstructions  from  roads. 

During  state  of  emergency,  §32-6-4. 
Ride-sharing  programs,  §32-9-5. 
Rights  of  way. 

Acquisition  of  rights  of  way  for  federal 
parkways,  §§32-3-30  to  32-3-39. 
Asbestos  pipes  in  rights  of  way. 

Powers  of  local  entities  as  to, 

§32-4-4. 

State  public  transportation  fund. 
Reimbursement  of  counties  and 
municipalities  for  acquisition  of 
rights  of  way,  §32-5-26. 

Use  of  fund  for  acquisition  of  rights 
of  way,  §32-5-25. 

Roadside  enhancement  and 

beautification  council,  §32-6-75.1. 
Rulemaking  authority. 

Official  maps  and  records,  §32-4-2. 
Removal  and  relocation  of  utility 
facilities,  §32-6-174. 

RV-friendly  marker  system, 

§32-6-87.1. 
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Safety  rest  area. 

Gateway  center,  Cobb  county, 

§32-2-4.1. 

Short  title,  §32-1-1. 

Signs. 

Closure  of  or  limiting  access  to  roads 
due  to  inclement  weather,  §32-6-5. 
Generally,  §§32-6-70  to  32-6-97. 

Size  of  vehicles  and  loads. 

Generally,  §§32-6-20  to  32-6-31. 

State  highway  system,  §§32-4-20  to 
32-4-24. 

Alternative  tourism  routes,  §32-4-24. 
Classification,  §32-4-1. 

Closure  of  or  limiting  access  to  roads 
due  to  inclement  weather,  §32-6-5. 
Composition,  §32-4-20. 

Creation  of  developmental  highway 
system,  §32-4-22. 

Designation  of  roads,  §32-4-21. 
Information  centers  and  safety  rest 
areas,  §32-2-4. 

Parking  regulation. 

Authority  of  department,  counties 
and  municipalities,  §32-6-2. 
Parking  vehicles  or  leaving  vehicles 
unattended  on  right  of  way  of 
public  road,  §32-6-2. 

Removal  of  obstructions  or  property 
during  state  of  emergency, 

§32-6-4. 

Requirements  for  road  to  be 

designated  as  part  of  system, 
§32-4-20. 

Road  designations,  §32-4-21. 

Naming  state  roads,  bridges  or 
interchanges. 

Joint  resolution  or  act  of  General 
Assembly  required,  §32-4-3. 
Tourism  routes,  §32-4-24. 

Vending  machines  in  safety  rest  areas. 
Installation  and  operation  on  rights 
of  way,  §32-6-116. 

State  public  transportation  fund, 

§§32-5-20  to  32-5-27. 

Acquisition  of  rights  of  way. 

Reimbursement  of  counties  and 
municipalities,  §32-5-26. 
Allocation  of  funds,  §32-5-27. 

Defined,  §32-5-20. 

Expenditures  from  fund. 

Authorization  for  public  roads 

serving  planned  communities, 
§32-5-24. 
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State  public  transportation  fund 

— Cont’d 

Expenditures  from  fund  — Cont’d 
Priority  restrictions,  §32-5-21. 

Road  construction  limitations, 
§32-5-23. 

Use  restrictions,  §32-5-22. 
Limitations  on  expenditures, 
§§32-5-22,  32-5-23. 

Priority  of  expenditures,  §32-5-21. 
Public  roads  serving  planned 
communities. 

Authorization  of  expenditures, 
§32-5-24. 

Restrictions  on  expenditures, 
§§32-5-22,  32-5-23. 

Use  of  fund. 

Acquisition  of  rights  of  way, 
§32-5-25. 

State  road  and  tollway  authority. 

General  provisions,  §§32-10-60  to 
32-10-110. 

State  transportation  board. 

Approval  of  transportation  plans, 
§32-2-3. 

Compensation  of  members,  §32-2-20. 
Composition,  §32-2-20. 

Duties,  §32-2-21. 

Filling  of  vacancies,  §32-2-20. 

Manner  of  selection  of  members, 
§32-2-20. 

Meetings,  §32-2-20. 

Officers,  §32-2-20. 

Powers,  §32-2-21. 

Qualifications  of  members,  §32-2-20. 
Terms  of  office,  §32-2-20. 

State-wide  strategic  transportation 
plan. 

Approval,  §32-2-22. 

Commissioner  of  transportation. 
Progress  report  on  developing, 
§32-2-41.1. 

Defined,  §32-2-22. 

State-wide  transportation 
improvement  program. 
Allocation  of  state  and  federal  funds, 
§§32-5-30,  32-5-31. 

Budgeting  periods,  §32-5-30. 
Streetcars. 

Pilot  program  for  funding  streetcar 
projects,  §32-9-12. 

Subdivisions. 

Highway  zoning,  §§32-6-150  to 
32-6-154. 
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Taxing  power  of  state  reserved. 

Property  acquisition  for  federal 
parkways,  §32-3-39. 

Title  of  act,  §32-1-1. 

Toll  roads. 

State  road  and  tollway  authority. 
General  provisions,  §§32-10-60  to 
32-10-110. 

Tourism. 

Alternative  tourism  routes,  §32-4-24. 
Traffic  control  devices. 

Erection  and  maintenance. 

Removal  of  devices,  §32-6-50. 
Unlawful  or  unauthorized 
structure,  §32-6-51. 

Uniform  regulations,  §32-6-50. 
Transportation  infrastructure  bank, 
§§32-10-120  to  32-10-133. 

Traveling  public. 

Dissemination  of  information  by 
department,  §32-2-5. 

Travel  lanes. 

Designation  in  use,  §32-9-4. 
Underpasses  or  overpasses. 

Construction  in  lieu  of  grade  crossings. 
Costs,  §32-6-192. 

Improvement  of  existing  underpass 
or  overpass,  §32-6-199. 

Judicial  review  of  agency  decision, 
§32-6-203. 

Maintenance,  §32-6-197. 

Procedure,  §32-6-192. 

Utility  facilities. 

Removal  and  relocation,  §§32-6-170  to 
32-6-175. 

Value  engineering  studies  on 
projects,  §32-2-41.2. 

Weight  and  size  of  vehicles  and 
loads. 

Agricultural  and  farming  equipment. 

Exemptions,  §32-6-25. 

Construction  of  certain  code 
provisions,  §32-6-31. 

Driver  training  and  certification  for 
carrying  oversize  or  overweight 
loads,  §32-6-28. 

Enforcement  of  load  limitations, 
§32-6-27. 

Excess  weight  and  dimensions. 

Permit  requirement,  §32-6-28. 

Forest  management  equipment. 

Exemptions,  §32-6-25. 

General  restrictions,  §32-6-20. 
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Weight  and  size  of  vehicles  and 
loads  — Cont’d 
Height  dimensions,  §32-6-22. 
Insurance  standards,  §32-6-28. 

Law  enforcement  responsibility. 
Department  of  public  safety, 
§32-6-29. 

Length  dimensions,  §32-6-24. 
Multitrip  permit,  §32-6-28. 

Permit  for  excess  weight  and 
dimensions,  §32-6-28. 

Rules  and  regulations. 

Department  of  transportation 
responsible  for,  §32-6-29. 
Schedule  of  permit  fees,  §32-6-28. 
Securing  loads  on  vehicles,  §32-6-23. 
Stopping  vehicles  for  purposes  of 
weighing,  measuring  or 
inspecting,  §32-6-30. 

Weight  dimensions,  §32-6-26. 

Width  dimensions,  §32-6-23. 

Transport  vehicles  exempted, 
§32-6-25.1. 

HISTORIC  TREES. 

Outdoor  advertising. 

Trimming  and  removal  of  vegetation 
in  front  of  signs,  exceptions, 
§32-6-75.3. 

HOME  HEALTH  AGENCIES, 

§§31-7-150  to  31-7-159. 
Applicability  of  article,  §31-7-157. 
Certificates  of  need. 

Exempt  agencies,  §31-7-155. 

Required  for  new  service  or  when 

extending  service  area,  §31-7-155. 
Time  period  for  accepting  application. 
Limiting,  §31-6-40.1. 

Definitions,  §31-7-150. 

Department  of  community  health. 
Licensure  and  regulation  of  agencies. 
Matters  transferred  to  department, 
§31-7-159. 

Exemptions  from  article,  §31-7-157. 
Fee  system  for  services,  §31-7-156. 
Hearings. 

Disciplinary  actions  against  licensees, 
§31-7-153. 

Inspections. 

On-site  licensure  inspection, 

§31-7-154. 

Licenses,  §§31-7-151  to  31-7-153. 
Application,  §31-7-152. 
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Licenses  — Cont’d 

Contents  of  application,  §31-7-152. 
Disciplinary  actions  against  licensees, 
§31-7-151. 

Hearings,  §31-7-153. 

Rulemaking  authority,  §31-7-153. 
Need  for  services. 

Finding  required  for  licensure, 
§31-7-155. 

Penalties  for  unlicensed  operation, 
§31-7-158. 

Required,  §31-7-151. 

Transferability,  §31-7-151. 

Long-term  care  ombudsman 

program,  §§31-8-50  to  31-8-63. 

Need  for  services. 

Finding  required  for  licensure, 
§31-7-155. 

Personnel. 

Wearing  apparel  of  employees. 

Compensation  for  damage  caused  by 
patients,  §31-1-5. 

Private  home  care  providers. 

Operation  as  home  health  agency  not 
authorized,  §31-7-307. 
Rulemaking  authority. 

Fee  system  for  services,  §31-7-156. 
Licensure,  §31-7-153. 

HOMICIDE. 

Advance  directives  for  health  care. 

Falsification  or  forgery  of  document. 
Prosecution  for  homicide,  §31-32-13. 

HOSPICE  CARE,  §§31-7-170  to 
31-7-179. 

Administration  of  article,  §31-7-175. 
Admissions. 

Suspension  of  admissions,  §31-7-2.2. 

Advance  directives  for  health  care, 
§§31-32-1  to  31-32-14. 

Care  providers. 

Responsibilities,  §31-7-176. 

Certificate  of  need  not  required, 
§31-7-179. 

Citation  of  title,  §31-7-170. 

Death. 

Determination  or  pronouncement  of 
death,  §31-7-176.1. 

Definitions,  §31-7-172. 

Emergency  relocation  of  residents. 
Determination  residents  are  in  danger, 
§31-7-2.2. 

Inpatient  beds,  §31-7-177. 

Inspection,  §31-7-178. 


HOSPICE  CARE  —Cont’d 
Legislative  intent,  §31-7-171. 

Licenses. 

Application,  §31-7-174. 

Certificate  of  need  not  required, 
§31-7-179. 

Defined,  §31-7-172. 

Inpatient  beds. 

Effect  of  number  on  licensure, 
§31-7-177. 

Issuance,  §31-7-173. 

Application,  §31-7-174. 

Required,  §31-7-173. 

Long-term  care  facility  resident 
abuse  reporting  act. 

General  provisions,  §§31-8-80  to 
31-8-88. 

Long-term  care  ombudsman 
program. 

General  provisions,  §§31-8-50  to 
31-8-63. 

Personnel. 

Wearing  apparel  of  employees. 

Compensation  for  damage  caused  by 
patients,  §31-1-5. 

Public  policy,  §31-7-171. 
Responsibilities  of  providers, 
§31-7-176. 

Rulemaking  authority,  §31-7-175. 
Short  title,  §31-7-170. 

Title  of  act,  §31-7-170. 

HOSPICE  LAW. 

General  provisions,  §§31-7-170  to 
31-7-179. 

Short  title,  §31-7-170. 

HOSPITAL  ACQUISITION,  §§31  7  400 
to  31-7-412. 

HOSPITAL  AUTHORITIES. 

Audits. 

Failure  to  provide  for  audit,  §31-7-93. 
Filing  of  audits,  §31-7-92. 

Required  annual  audit,  §31-7-91. 
Boards,  §31-7-72. 

Bond  issues. 

Revenue  certificates,  §§31-7-78  to 
31-7-83. 

Budget  hearings,  §31-7-90. 

Citation  of  title,  §31-7-70. 

Community  benefit  report,  §31-7-90.1. 
Conflicts  of  interest,  §31-7-74.1. 

Report  disclosing  member  ownership 
in  entities  transacting  business 
with  authority,  §31-7-90.1. 
Conflicts  with  other  laws. 

Article  controlling,  §31-7-96. 
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HOSPITAL  AUTHORITIES  — Cont’d 
Construction  of  article,  §31-7-96. 
Contracts  with  political 
subdivisions,  §31-7-85. 

County  budgetary  procedures. 

Compliance  by  authority,  §31-7-84. 
Creation,  §§31-7-72,  31-7-73. 

Additional  counties  with  large 
populations,  §31-7-73. 

Definitions,  §31-7-71. 

Substantial  interest,  §31-7-74.1. 
Disclosure  requirements,  §31-7-74.1. 
Exemption  for  potentially 

commercially  valuable  plan, 
proposal,  etc.,  §31-7-75.2. 
Dissolution  procedure,  §31-7-89. 
Education. 

Funding  of  medical  education, 

§31-7-95. 

Establishment,  §§31-7-72,  31-7-73. 
Additional  counties  with  large 
populations,  §31-7-73. 

Functions. 

Failure  to  perform  minimum 
functions,  §31-7-76. 

Generally,  §31-7-75. 

Rulemaking  authority,  §31-7-74. 

Grants. 

State  grants  to  hospital  authorities, 
§31-7-94. 

Hospital  acquisition  generally, 
§§31-7-400  to  31-7-412. 
Hypothecation  of  purchase  hospital 
facilities,  §31-7-87. 

Joint  authorities,  §31-7-72. 

Lease  of  assets. 

Applicable  requirements,  §31-7-89.1. 

Lease  of  hospital. 

Requirements,  §31-7-74.3. 

Liberal  construction  of  article, 

§31-7-96. 

Medical  education. 

Funding  of,  §31-7-95. 

Membership. 

Appointments,  §31-7-74. 

Filling  of  vacancies,  §31-7-76. 
Compensation,  §31-7-74. 

Conflicts  of  interest,  §31-7-74.1. 

Report  disclosing  member  ownership 
in  entities  transacting  business 
with  authority,  §31-7-90.1. 

Oath  of  members,  §31-7-74.2. 

Officers,  §31-7-74. 

Removal  from  office,  §31-7-76. 
Residency  requirements,  §31-7-74. 


HOSPITAL  AUTHORITIES  —Cont’d 
Merger,  §31-7-72.1. 

Mortgaging  of  purchased  hospital 
facilities,  §31-7-87. 

Payment  of  general  obligations, 
§31-7-88. 

Payment  for  services  and  facilities, 

§31-7-84. 

Payment  of  general  obligations, 

§31-7-88. 

Authority’s  services  and  facilities, 
§31-7-84. 

Liability  on  revenue  certificates, 
§31-7-79. 

Powers. 

Failure  to  perform  minimum 
functions,  §31-7-76. 

Generally,  §31-7-75. 

Rulemaking  authority,  §31-7-74. 

Property  conveyed  or  leased  to 
authority. 

Administration,  §31-7-86. 

Disposition,  §31-7-89. 

Manner  of  operating  property, 
§31-7-86. 

Rates  and  charges,  §31-7-77. 
Reporting  requirements,  §§31-7-90, 
31-7-90.1. 

Revenue  certificates,  §§31-7-78  to 
31-7-83. 

Confirmation,  §31-7-81. 

Contributions  and  gifts. 

Investment  of  surplus  moneys, 
§31-7-83. 

Default  procedures,  §31-7-82. 
Enforcement  of  rights  of  certificate 
holders,  §31-7-82. 

Procedure  in  event  of  default, 
§31-7-82. 

Form  and  contents,  §31-7-80. 
Investment  of  surplus  moneys, 
§31-7-83. 

Issuance,  §31-7-78. 

Liability,  §31-7-79. 

Rates  and  charges,  §31-7-77. 

Sale,  §31-7-78. 

Tax  exemption,  §31-7-79. 

Validation,  §31-7-81. 

Validity  of  signatures,  §31-7-80. 
Rulemaking  authority,  §31-7-74. 
Sale  of  assets. 

Applicable  requirements,  §31-7-89.1. 
Sale  of  hospitals. 

Hearing  required,  §31-7-74.3. 
Proceeds  in  trust  to  fund  indigent 
hospital  care,  §31-7-75.1. 
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HOSPITAL  AUTHORITIES  —Cont’d 
Short  title,  §31-7-70. 

Taxation. 

Payment  for  authority’s  services  and 
facilities. 

Levy  of  tax  by  political  subdivisions, 
§31-7-84. 

Revenue  certificates. 

Exemption  from  taxation,  §31-7-79. 
Teaching  hospitals. 

Funding  of  designated  hospitals, 
§31-7-95. 

Title  of  act,  §31-7-70. 

HOSPITAL  AUTHORITIES  LAW. 
County  and  municipal  authorities. 

General  provisions,  §§31-7-70  to 
31-7-96. 

Short  title,  §31-7-70. 

HOSPITALS. 

Acquisition,  §§31-7-400  to  31-7-412. 
Applicability  of  provisions. 

Prospective  operation,  §31-7-409. 
Attorney  general. 

Defined,  §31-7-400. 

Experts. 

Retention,  §31-7-402. 

Fines  for  violations. 

Institution  of  proceedings  to 
impose,  §31-7-412. 

Notice  of  proposed  transaction. 

Publication,  §31-7-404. 

Notice  to,  §§31-7-401  to  31-7-403. 
Powers. 

Ensuring  compliance  with 
provisions,  §31-7-407. 
Investigatory  powers,  §31-7-411. 
Provisions  not  to  affect,  §31-7-410. 
Public  hearing. 

Attorney  general  to  conduct, 
§31-7-405. 

Report  of  findings,  §31-7-407.1. 
Conflicts  of  interest. 

Expert  or  consultant  to  disclose, 
§31-7-405. 

Notice  to  attorney  general. 

Certification  of  financial  interest 
in  business  associated  with 
party  to  disposition, 

§31-7-403. 

Certification  of  interest  in 

acquiring  entity,  §31-7-403. 
Public  hearing. 

Factors  to  be  addressed  in 
disclosure,  §31-7-406. 


HOSPITALS  —Cont’d 
Acquisition  — Cont’d 
Consultants. 

Required  testimony  at  public 
hearing,  §31-7-405. 

Definitions,  §31-7-400. 

Enforcement  of  provisions,  §31-7-407. 
Experts. 

Required  testimony  at  public 
hearing,  §31-7-405. 

Fines  for  violations,  §31-7-412. 

Notice  of  proposed  transaction. 
Publication  by  attorney  general, 
§31-7-404. 

Notice  prior  to  issuance  or  renewal  of 
permit  to  operate  hospital, 
§31-7-408. 

Notice  to  attorney  general,  §31-7-401. 

Contents,  §§31-7-402,  31-7-403. 

Null  and  void  disposition  or 
acquisition. 

Violations  of  requirements, 
§31-7-412. 

Prospective  operation  of  provisions, 
§31-7-409. 

Public  hearing,  §31-7-405. 

Purpose,  §31-7-406. 
Administrators. 

Peer  review  groups  generally, 
§§31-7-130  to  31-7-133. 
Admissions. 

Suspension  of  admissions,  §31-7-2.2. 
Advance  directives  for  health  care, 
§§31-32-1  to  31-32-14. 

Agent  Orange. 

Veteran’s  exposure  reports. 

Generally,  §§31-30-1  to  31-30-9. 
Immunity  of  physician  providing 
required  information,  §31-30-5. 
Attorney  general. 

Acquisition,  disposition  by  nonprofit 
corporation,  §31-7-401. 
Authorities. 

County  and  municipal  authorities. 
General  provisions,  §§31-7-70  to 
31-7-96. 

Billing  requirements. 

Written  summary  of  hospital  service 
charge  rates,  §31-7-11. 
Bioterrorism. 

Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 
§31-12-2. 

Cardiopulmonary  resuscitation. 

General  provisions,  §§31-39-1  to 
31-39-9. 
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HOSPITALS  —Cont’d 
Certificates  of  need,  §§31-6-40  to 
31-6-50. 

Consent  for  surgical  or  medical 
treatment,  §§31-9-1  to  31-9-7. 
Construction  and  modernization  of 
medical  facilities. 

Grants  generally,  §§31-7-50  to  31-7-57. 
County  and  municipal  authorities. 
Hospital  authorities  law,  §§31-7-70  to 
31-7-96. 

CPR. 

General  provisions,  §§31-39-1  to 
31-39-9. 

Data  collection. 

Health  care  data  collection,  §§31-7-280 
to  31-7-285. 

Death  of  patient. 

Transfer  of  property,  §31-7-13. 

Definitions. 

Funding  by  hospital  authorities, 
§31-7-95. 

Hospital  acquisition,  §31-7-400. 
Remedies  for  residents  of  personal 
care  homes,  §31-8-132. 

Dentists. 

Disciplinary  actions  against. 

Reporting,  §31-7-8. 

Destination  cancer  hospital. 
Certificate  of  need. 

Annual  patient  base  of  certain 

percentage  of  patients  residing 
out  of  state. 

Annual  statement. 

Affirming  percentage  met, 
§31-6-40.1. 

Fine,  revocation  of  certificate. 
Failure  to  meet,  §31-6-40.1. 
Authorization,  §31-6-40. 

Need  for  service,  considerations, 
§31-6-42. 

Defined,  §31-6-2. 

Disaster  preparedness  plan. 

Regularly  rehearsed  plan, 
requirement,  §31-7-1. 

Emergency  medical  services. 

General  provisions,  §§31-11-1  to 
31-11-82. 

Paramedic  recertification,  §31-11-58.1. 
Services  of  emergency  medical 

personnel  in  hospitals,  §31-11-59. 
Emergency  relocation  of  patients. 
Determination  patients  are  in  danger, 
§31-7-2.2. 


HOSPITALS  —Cont’d 
Eye  banks. 

Methods  of  treatment  or  instruction. 
Provisions  concerning  eye  banks  not 
to  affect  instruction  concerning 
eyes,  §31-23-8. 

Fees  and  charges. 

Written  summary  of  hospital  service 
charge  rates,  §31-7-11. 

Grants  for  construction  and 
modernization  of  medical 
facilities,  §§31-7-50  to  31-7-57. 
Health  care  data  collection, 
§§31-7-280  to  31-7-285. 

Health  care  durable  power  of 
attorney. 

Temporary  adult  admission/discharge 
from  health  care  facilities, 
§§31-36A-1  to  31-36A-7. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 

Health  care  workers  and  other 
employees. 

Vaccinations  and  other  measures  for, 
§31-7-18. 

Health  service  provider 

psychologists,  §§31-7-160  to 
31-7-165. 

Home  health  agencies. 

General  provisions,  §§31-7-150  to 
31-7-159. 

Hospice  care. 

General  provisions,  §§31-7-170  to 
31-7-179. 

Hospital  authorities  law. 

County  and  municipal  authorities, 
§§31-7-70  to  31-7-96. 

Immunity. 

Influenza  vaccinations  for  discharged 
patients  65  or  older,  §31-7-18. 
Medical  consent. 

Good  faith  reliance  on  decisions 

made  by  person  believed  to  have 
medical  consent  authority, 
§31-9-2. 

Indigent  persons. 

Hospital  care  generally,  §§31-8-1  to 
31-8-46. 

Influenza  virus. 

Inpatient  vaccination  for  patients  65 
years  of  age  or  older  prior  to 
discharge,  §31-7-18. 
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HOSPITALS  —Cont’d 
Insurance. 

Group  nonprofit  hospital  insurance 
plan. 

Certification  and  approval  of  eligible 
hospitals,  §31-7-10. 

Supervision  of  hospitals,  §31-7-10. 
Withdrawal  of  approval,  §31-7-10. 
Medical  consent  law,  §§31-9-1  to 
31-9-7. 

Medical  review  committees. 

Generally,  §§31-7-140  to  31-7-143. 
Modernization  of  medical  facilities. 

Grants  generally,  §§31-7-50  to  31-7-57. 
Municipal  authorities. 

Hospital  authorities  law,  §§31-7-70  to 
31-7-96. 

Newborn  umbilical  cord  blood  bank. 

Education  and  information  to  patients, 
§31-46-3. 

Nonprofit  hospitals. 

Disposition  by  nonprofit  corporation. 
Notice  to  attorney  general, 

§31-7-401. 

Notice. 

Acquisition. 

Notice  of  proposed  transaction, 
§31-7-401. 

Publication  by  attorney  general, 
§31-7-404. 

Notice  prior  to  issuance  or  renewal 
of  permit  to  operate  hospital, 
§31-7-408. 

Notice  to  attorney  general, 
§§31-7-401  to  31-7-403. 
Disposition  by  nonprofit  corporation, 
§31-7-401. 

Operating  emergency  rooms. 

Posting  sign  of  legal  rights  in 
emergencies,  §31-7-3.1. 

Rural  hospitals,  §31-7-94.1. 
Paramedic  certification,  §31-11-58.1. 
Patient  records. 

Medical  records  generally,  §§31-33-1  to 
31-33-8. 

Retention,  §31-33-2. 

Peer  review  groups,  §§31-7-130  to 
31-7-133. 

Confidentiality  of  group’s  records, 
§31-7-133. 

Definitions,  §31-7-131. 

Immunity  from  liability,  §31-7-132. 
Persons  providing  information, 
§31-7-132. 

Legislative  intent,  §31-7-130. 


HOSPITALS  —Cont’d 

Peer  review  groups  — Cont’d 

Public  policy,  §31-7-130. 

Review  of  professional  practices, 
§31-7-15. 

Personal  care  homes. 

Licensing,  employee  records  checks, 
§§31-7-250  to  31-7-265. 

Remedies  for  residents,  §§31-8-130  to 
31-8-139. 

Personnel. 

Wearing  apparel  of  employees. 

Compensation  for  damage  caused  by 
patients,  §31-1-5. 

Pertussis  disease  and  vaccination. 

Information  to  be  provided  to  parents 
of  newborns,  §31-1-12. 

Physicians  and  surgeons. 

Reports  of  discipline  actions,  §31-7-8. 

Rural  areas  assistance  program. 

Grants  to  hospitals,  health  care 
entities,  local  governments  or 
civic  organizations. 

Authorized,  §§31-34-4.1,  31-34-5. 
Cancellation  of  contract,  §31-34-6. 
Service  cancelable  contract  as 
condition  of  grant,  §31-34-6. 

Staff  privileges. 

Revocation  or  suspension  by  public 
hospital,  §§31-7-7,  31-7-7.1. 

Pneumococcal  virus. 

Inpatient  vaccination  for  patients  65 
years  of  age  or  older  prior  to 
discharge,  §31-7-18. 

Podiatrists. 

Disciplinary  actions  against. 

Reporting,  §31-7-8. 

Provider  payment  agreement  act, 

§§31-8-179  to  31-8-179.8. 

Appropriations  to  department, 
§31-8-179.5. 

Assessment  of  payment,  §31-8-179.3. 

Charity  or  indigent  care  status, 
§31-8-179.3. 

Citation  of  provisions. 

Short  title,  §31-8-179. 

Collection  of  payments,  §31-8-179.4. 

Debt  due  state,  status  of  payment  as, 
§31-8-179.4. 

Definitions,  §31-8-179.1. 

Federal  financial  participation  for 
medical  assistance  payments  to 
providers. 

Use  of  appropriations  to  obtain, 
§31-8-179.5. 
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HOSPITALS  —  Cont’d 

Provider  payment  agreement  act 

— Cont’d 

Georgia  medical  assistance  act  of 
1977,  applicability,  §31-8-179.7. 
Medicaid,  applicability  of  provisions, 
§31-8-179.7. 

Penalties  for  failure  to  pay, 

§31-8-179.4. 

Reporting  on  use  of  revenues  collected, 
§31-8-179.6. 

Retention  of  records  by  hospital, 
§31-8-179.4. 

Segregated  account. 

Accrual  of  penalties,  §31-8-179.4. 
Deposits  into  account,  §31-8-179.4. 
Established,  §31-8-179.2. 

Short  title,  §31-8-179. 

Termination  of  provisions,  §31-8-179.8. 
Time  for  payment,  §31-8-179.3. 

Use  of  funds  deposited  in  account, 
§31-8-179.4. 

Psychologists. 

Health  service  provider  psychologists, 
§§31-7-160  to  31-7-165. 

Public  hospitals. 

Physicians  and  surgeons. 

Refusal  or  revocation  of  staff 
privileges,  §§31-7-7,  31-7-7.1. 
Records. 

Provider  payment  agreement  act. 
Retention  of  records  by  hospital, 
§31-8-179.4. 

Regulation  of  hospitals  and  related 
institutions. 

Bills. 

Written  summary  of  hospital  service 
charge  rates,  §31-7-11. 

Blood  donor  storage  programs, 
§31-7-14. 

Blood  supplies,  §31-7-14. 

Classification  of  institutions. 

Department  to  classify,  §31-7-2. 
Danger  of  patients  or  residents. 
Admissions  suspended,  §31-7-2.2. 
Determination  of  danger,  §31-7-2.2. 
Relocation,  §31-7-2.2. 

Death  of  patient. 

Transfer  of  property  upon  death  of 
patient,  §31-7-13. 

Definitions,  §31-7-1. 

Dentists. 

Staff  privileges. 

Refusal  or  revocation,  §§31-7-7, 
31-7-7.1. 


HOSPITALS  —  ConPd 
Regulation  of  hospitals  and  related 
institutions  — Cont’d 
Department  of  community  health. 
Transfer  of  matters  relating  to 
licensure  and  regulation  to, 
§31-7-17. 

Group  nonprofit  hospital  insurance 
plan. 

Certification  and  approval  of 
hospitals  eligible,  §31-7-10. 
Nonaccidental  injuries  to  patients. 
Reports  by  physicians  and  other 
persons,  §31-7-9. 

Nursing  homes. 

Cited  deficiency. 

Availability  of  reports,  §31-7-2.1. 
Notice  and  imposition  of  sanction, 
§31-7-3.2. 

Reports  of  cited  deficiencies, 
§31-7-2.1. 

Operating  emergency  rooms. 

Posting  signs  notifying  individuals 
of  legal  rights  in  emergencies, 
§31-7-3.1. 

Osteopaths. 

Disciplinary  actions. 

Reports  of  actions  against, 
§31-7-8. 

Peer  review  committee. 

Professional  practices  reviewed  by 
committee,  §31-7-15. 

Permits. 

Denial  or  revocation,  §31-7-4. 
Exemptions  from  requirements, 
§31-7-5. 

Information  from  long-term  care 
ombudsman  program,  §31-7-3. 
Operating  emergency  rooms. 

Sign  giving  notice  of  legal  rights. 
Prerequisite  to  permit, 
§31-7-3.1. 

Requirements,  §31-7-3. 

Physicians  and  surgeons. 

Disciplinary  actions. 

Reports  of  actions  against, 
§31-7-8. 

Nonaccidental  injuries  to  patients. 

Reports,  §31-7-9. 

Staff  privileges. 

Refusal  or  revocation,  §§31-7-7, 
31-7-7.1. 

Podiatrists. 

Disciplinary  actions. 

Reports  of  actions  against, 
§31-7-8. 
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HOSPITALS  —  Cont’d 
Regulation  of  hospitals  and  related 
institutions  — Cont’d 
Podiatrists  — Cont’d 
Staff  privileges. 

Refusal  or  revocation,  §§31-7-7, 
31-7-7.1. 

Research. 

Providing  data  for  research,  §31-7-6. 
Rules  and  regulations,  §31-7-2.1. 

Staff  privileges. 

Disciplinary  actions  against  health 
professionals. 

Reports  by  hospital  administrator, 
§31-7-8. 

Refusal  or  revocation,  §31-7-7. 
Prohibited  grounds,  §31-7-7.1. 

Residential  care  facilities  for  the 
elderly  authorities,  §§31-7-110  to 
31-7-120. 

Sale  of  hospitals. 

County  and  municipal  authorities. 
Hearing  required,  §31-7-74.3. 
Proceeds  in  trust  to  fund  indigent 
hospital  care,  §31-7-75.1. 
Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
3 1-12  A- 13. 

Health  care  facility  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

Exemption,  private  or  semiprivate 
rooms,  requirements,  §31-12A-6. 

Specialty  hospitals. 

Defined,  §31-6-2. 

State  health  planning  and 
development. 

Certificate  of  need  program,  §§31-6-40 
to  31-6-50. 

General  provisions,  §§31-6-1,  31-6-2. 
Organization  of  department  of 

community  health,  §§31-6-21  to 
31-6-22. 

Sterilization  of  humans. 

Generally,  §§31-20-1  to  31-20-6. 
Stroke  centers. 

System  of  certified  centers, 

§§31-11-110  to  31-11-119. 
Teaching  hospitals. 

Funding  by  hospital  authorities, 
§31-7-95. 

Tuberculosis. 

Hospitalization  for  tuberculosis, 
§§31-14-1  to  31-14-14. 


HOSPITAL  SERVICE 

CORPORATIONS  (NONPROFIT). 
Eligible  hospitals,  §31-7-10. 

HOSPITAL  STAFF  PRIVILEGES. 
Refusal  or  revocation  by  public 
hospital,  §§31-7-7,  31-7-7.1. 

HOTELS  AND  OTHER  LODGING 
PLACES. 

Smokefree  air. 

Exemptions  to  smoking  prohibitions. 
Rooms  designated  as  smoking 
rooms,  §31-12A-6. 

Generally,  §§31-12A-1  to  31-12A-13. 
Tourist  courts,  §§31-28-1  to  31-28-7. 

HOUSING. 

Eminent  domain. 

Relocation  assistance. 

General  provisions,  §§32-8-1  to 
32-8-6. 

HUMAN  SERVICES. 

Coordinating  committee  for  rural 
and  human  services 
transportation,  §§32-12-1  to 
32-12-6. 

HUMAN  SPECIMENS. 

Examination  by  clinical  laboratory, 

§31-22-4. 

HUMAN  TRAFFICKING. 

Corpses,  §31-21-41. 

HUSBAND  AND  WIFE. 

Medical  consent. 

General  provisions,  §§31-9-1  to  31-9-7. 
Venereal  diseases. 

Informing  spouse,  §31-17-7. 

HYPERPARATHYROIDISM. 

Bone  mass  measurement  coverage 
act,  §§31-15A-1  to  31-15A-3. 

I 

IDLE  REDUCTION  TECHNOLOGY. 
Vehicle  weight  limit  violations. 

Damages  for  excess  weight,  §32-6-27. 

IMMUNITY. 

Advance  directives  for  health  care, 

§31-32-10. 

Automated  external  defibrillator. 

First  responder  gratuitously  rendering 
emergency  care  or  treatment  by 
use  of,  §31-11-53.1. 
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IMMUNITY  — Cont’d 
Childhood  vaccination  registry. 

Persons  submitting  or  obtaining 
reports,  §31-12-3.1. 

Disabled  persons. 

Disabled  newborn  persons. 

Health  care  providers. 

Reporting  requirements,  §31-1-3.1. 
Disease  reporting  requirements, 
§31-12-2. 

Emergency  medical  services, 

§31-11-8. 

Health  care  providers. 

Disabled  newborn  persons. 

Reporting  requirements,  §31-1-3.1. 

Health  records. 

Information  released  in  good  faith, 
§31-33-5. 

Health  share  volunteers  in 
medicine. 

Health  care  provider  executing 
contract  with  governmental 
contractor,  §31-8-193. 

Notice  to  patient  or  legal 

representative,  §31-8-194. 

Safety  net  clinics. 

Health  care  professionals  in, 
§31-8-195.1. 

Volunteers  providing  services, 
§31-8-195. 

Hospitalization  of  persons  with 
active  tuberculosis,  §31-14-14. 
Hospitals. 

Influenza  vaccinations  for  discharged 
patients  65  or  older,  §31-7-18. 
Medical  consent. 

Good  faith  reliance  on  decisions 

made  by  person  believed  to  have 
medical  consent  authority, 
§31-9-2. 

Long-term  health  care. 

Abuse  or  exploitation  of  residents  in 
facilities. 

Reporting  abuse  or  exploitation, 
§31-8-85. 

Medical  consent. 

Good  faith  reliance  on  decisions  made 
by  person  believed  to  have  medical 
consent  authority,  §31-9-2. 
Medical  review  committees, 
§§31-7-141,  31-7-142. 

Liability  for  performing  health 
services. 

No  immunity  for  health  care 
providers,  §31-7-142. 


IMMUNITY  —Cont’d 
Nursing  home  employees’  records 
checks,  §31-7-352. 

Peer  review  groups. 

Professional  health  care  providers, 
§31-7-132. 

Physicians  and  surgeons. 

Nonaccidental  injuries  to  patients. 
Reports  by  physicians  or  other 
personnel,  §31-7-9. 

Smallpox  vaccination  and  treatment 
program,  §31-12-4.1. 
Transportation  infrastructure  bank, 

§32-10-131. 

IMPERSONATION. 

Health  care  personnel,  §31-1-4. 

IMPORTS. 

Animals  as  pets,  §31-12-9. 

IMPOUNDMENT. 

Radiation  generating  equipment, 

§31-13-11. 

IN  CAMERA. 

Health  records,  §31-5-5. 

INCEST. 

AIDS  transmitting  crime,  §31-22-9.1. 

INCINERATION. 

Bodies,  §31-21-5. 

INCOME  TAXES. 

Cancer  research  program  fund. 

Contributions  through  individual  tax 
returns,  §31-12-14. 

INDIANS. 

Corpses. 

Public  exhibit  or  display  of  dead 

human  bodies  or  human  remains 
of  American  Indians,  §31-21-45. 

INDIGENT  PERSONS. 

Clinical  health  care  services. 

Certificate  of  need  program. 
Agreement  to  provide  clinical  health 
services  to  indigent  patients, 
§31-6-40.1. 

Definitions. 

Hospital  care  for  nonresident 
indigents,  §31-8-31. 

Hospital  care  for  pregnant  women, 
§31-8-41. 

Hospital  care  generally,  §31-8-2. 
Indigent  care  trust  fund,  §31-8-151. 
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INDIGENT  PERSONS  —Cont’d 
Health  care  facilities. 

Report  to  department  of  community 
health. 

Cases  involving  indigent  persons, 
§31-6-70. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 
Hospital  care,  §§31-8-1  to  31-8-11. 
Administration  of  program,  §31-8-1. 
Agreements  with  private  organizations 
to  obtain  funds,  §31-8-8. 
Construction  of  article,  §31-8-11. 
County  credit  for  expenditures, 

§31-8-6. 

County  disbursement  of  state  funds, 
§31-8-3. 

County  qualifications  for  participation 
in  program,  §31-8-4. 

County  submission  of  budget,  §31-8-5. 
Credit  for  expenditures,  §31-8-6. 
Definitions,  §31-8-2. 

Disbursement  of  state  funds,  §31-8-3. 
Establishment  of  program,  §31-8-1. 
Gifts  and  donations. 

Use  of,  §31-8-9. 

Interagency  agreements,  §31-8-8. 
Interpretation  of  article,  §31-8-11. 
Nonresident  indigents,  §§31-8-30  to 
31-8-37. 

Compliance  with  article. 

State  appropriations  contingent 
upon  compliance,  §31-8-37. 
Creation  of  fund,  §31-8-33. 

Determination  of  amount  of  fund, 
§31-8-34. 

Payments  to  hospitals,  §31-8-35. 
Purpose,  §31-8-33. 

State  appropriations  to  fund, 
§31-8-36. 

Definitions,  §31-8-31. 

Determination  of  indigency, 
§31-8-32. 

Indigency. 

Determination,  §31-8-32. 
Legislative  intent,  §31-8-30. 
Payments  from  fund  to  hospitals, 
§31-8-35. 

Public  policy,  §31-8-30. 
Recordkeeping  requirements, 
§31-8-34. 


INDIGENT  PERSONS  —Cont’d 
Hospital  care  — Cont’d 

Nonresident  indigents  — Cont’d 
State  appropriations  to  fund, 
§31-8-36. 

Compliance  with  article 
contingent  upon 
appropriation,  §31-8-37. 
Participation  in  program. 

Qualification  of  counties,  §31-8-4. 
Pregnant  women,  §§31-8-40  to  31-8-46. 
Definitions,  §31-8-41. 

Immunity  from  liability. 

Hospital  or  health  care  provider, 
§31-8-44. 

Legislative  intent,  §31-8-40. 

Public  policy,  §31-8-40. 

Requirement  to  provide  emergency 
services,  §§31-8-43  to  31-8-46. 
Administration,  §31-8-43. 
Challenging  determination  of 
liability,  §31-8-43.1. 

Denial  of  care. 

Availability  of  civil  action, 
§31-8-45. 

Determination  of  indigency, 
§31-8-43. 

Indigency  defined,  §31-8-41. 
Extent  of  patient’s  liability  for 
costs,  §31-8-43.1. 

Immunity  from  liability,  §31-8-44. 
Investigation. 

Denial  of  care,  §31-8-46. 
Liability  of  father  for  costs, 
§31-8-43.1. 

Patient  cooperation  with  county, 
§31-8-43.1. 

Payment  of  services  by  counties, 
§31-8-43. 

Penalties  for  violation,  §31-8-46. 
Recordkeeping  requirements, 
§31-8-43. 

Recovery  of  costs  by  civil  action, 
§31-8-43.1. 

Rulemaking  authority,  §31-8-46. 
Women  in  labor,  §31-8-42. 
Wrongful  denial  of  care,  §31-8-45. 
Private  organizations,  §31-8-8. 
Proceeds  of  sale  of  hospital  to  fund 
indigent  hospital  care,  §31-7-75.1. 
Purpose  of  program,  §31-8-1. 
Qualification  for  county  participation 
in  program,  §31-8-4. 
Qualifications  for  assistance  under 
program,  §31-8-7. 
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INDIGENT  PERSONS  —  Cont’d 
Hospital  care  — Cont’d 

Residency  requirements. 

Waiver  in  emergencies,  §31-8-7. 

Rulemaking  authority,  §31-8-10. 

Submission  of  budget,  §31-8-5. 

Use  of  gifts  and  donations,  §31-8-9. 
Indigent  care  trust  fund,  §§31-8-150 

to  31-8-160. 

Account  for  sales  and  use  tax 
revenues,  §31-8-152.1. 

Applicability  of  medical  assistance  act, 
§31-8-160. 

Appropriations  of  state  funds, 
§31-8-156. 

Authorized  expenditures  of  contributed 
funds,  §31-8-154. 

Constitutional  authority  for  passage  of 
article,  §31-8-150. 

Contributions  to  trust  fund,  §31-8-153. 

Authorized  expenditures,  §31-8-154. 

Refunding  contributed  funds, 
§31-8-157. 

Creation,  §31-8-152. 

Definitions,  §31-8-151. 

Establishment,  §31-8-152. 

Irrevocable  transfer  of  funds  to  trust, 
§31-8-153.1. 

Legislative  authority. 

Constitutional  authority  for  passage 
of  article,  §31-8-150. 

Limitation  upon  use  of  contributions, 
§31-8-153. 

No  lapse  of  contributions,  §31-8-153.3. 

Penalties  transferred  to  fund. 

Irrevocable  transfers,  §31-8-153.1. 

Nonrefundable,  §31-8-157. 

Provider  payment  agreement  act, 
§§31-8-179  to  31-8-179.8. 

Quality  assessment  fees  on  care 
management  organizations, 
§§31-8-170  to  31-8-177. 

Refunding  contributed  funds, 
§31-8-157. 

Reporting  requirements,  §31-8-158. 

Report  to  general  assembly  on  use  of 
funds,  §31-8-159. 

Revenues  raised  from  specified 
sources,  §31-8-153.2. 

Rulemaking,  §31-8-155. 

Segregated  account  for  sales  and  use 
tax  revenues,  §31-8-152.1. 

State  funds. 

Appropriation  by  general  assembly, 
§31-8-156. 


INDIGENT  PERSONS  —Cont’d 
Indigent  care  trust  fund  — Cont’d 
Transfer  of  funds  to  trust  fund, 
§31-8-153.1. 

Use  of  funds. 

Report  to  general  assembly, 
§31-8-159. 

Legislative  intent. 

Hospital  care  for  nonresident 
indigents,  §31-8-30. 

Hospital  care  for  pregnant  women, 
§31-8-40. 

Nursing  home  provider  fee  act, 

§§31-8-161  to  31-8-169. 

Perinatal  services. 

Certificate  of  need  program. 

New  perinatal  services  to  provide 
uncompensated  indigent  or 
charity  care,  §31-6-40.2. 

Public  policy. 

Hospital  care  for  nonresident 
indigents,  §31-8-30. 

Hospital  care  for  pregnant  women, 
§31-8-40. 

Reporting  requirements. 

Indigent  care  trust  fund,  §31-8-158. 

Rulemaking. 

Hospital  care  generally,  §31-8-10. 
Indigent  care  trust  fund,  §31-8-155. 

INERT  MATERIALS. 

Eyeglass  frames,  §31-1-2. 

INFANTS. 

Childbirth. 

Midwives  generally,  §§31-26-1  to 
31-26-7. 

INFECTIOUS  HEPATITIS. 
Compensation  of  employees  of  state 
institutions  who  contract 
infectious  hepatitis,  §§31-29-1  to 
31-29-8. 

Amount  of  compensation,  §31-29-1. 
Exclusion  from  right  to  compensation 
of  employees  not  subject  to 
exposure,  §31-29-7. 

Exposure. 

Exclusion  from  right  to 

compensation  of  employees  not 
subject  to  exposure,  §31-29-7. 
Inclusion  of  specific  employees  of 
certain  institutions,  §31-29-8. 
Physical  examination. 

Periodic  examinations  of  persons 
receiving  compensation, 
§31-29-3. 
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INFECTIOUS  HEPATITIS  —Cont’d 
Compensation  of  employees  of  state 
institutions  who  contract 
infectious  hepatitis  — Cont’d 
Physical  examination  — Cont’d 
Physical  examination  to  show 
absence,  §31-29-2. 

Showing  absence  of  disease  at  time 
of  beginning  employment, 
§31-29-2. 

Retirement  system. 

Contributions  where  employee  does 
not  retire,  §31-29-5. 

Effect  of  retirement,  §31-29-4. 
Rights  of  employees  for  entitlements 
under  rules  of  state  personnel 
board,  §31-29-6. 

Rules  and  regulations  of  employing 
authority,  §31-29-7. 

Specific  inclusion  of  employees  of 
certain  institutions,  §31-29-8. 

Vaccinations. 

Emergency  medical  technicians, 
firefighters  and  public  safety 
officers. 

Voluntary  vaccinations  for  hepatitis 
B,  §31-35-3. 

INFLUENZA. 

Hospitals. 

Inpatient  vaccinations  to  patients  65 
years  of  age  or  older  prior  to 
discharge,  §31-7-18. 

Nursing  homes  to  offer  patients 
vaccine. 

Rules  and  regulations  to  require, 
§31-7-2.1. 

Vaccinations  for  bioterrorism 
emergency  responders, 

§§31-35-10,  31-35-11. 

INFORMATION  CENTERS. 
Gateway  center,  Cobb  county, 

§32-2-4.1. 

INFORMED  CONSENT. 

Surgical  or  medical  treatment, 

§§31-9-1  to  31-9-7. 

Woman’s  right  to  know  act. 
Abortion,  §§31-9A-1  to  31-9A-8. 

INJUNCTIONS. 

Clinical  laboratories. 

Unlicensed  operation,  §31-22-12. 
Health,  §31-5-9. 

Health  care  facilities. 

Certificate  of  need  program. 

Enforcement  of  chapter,  §31-6-45. 


INJUNCTIONS  —Cont’d 
Health  care  facilities  — Cont’d 
Grants  for  construction  and 
modernization. 

Transferee  operation  in  violation  of 
article,  §31-7-57. 

Highways,  roads  and  streets. 
Removal  and  relocation  of  utility 
facilities 

Right  to  injunctive  relief,  §32-6-175. 

Midwives. 

Enforcement  of  violations,  §31-26-7. 

Outdoor  advertising,  §§32-6-93, 
32-6-94. 

Personal  care  homes. 

Remedies  for  residents,  §31-8-137. 
Radiation  control. 

Violations  of  chapter  provisions, 
§31-13-21. 

Renal  disease  facilities. 

Injunctions  to  cease  operation  or  close 
facilities,  §31-44-14. 

INJURIES. 

Hospitals. 

Nonaccidental  injuries  to  patients. 
Reports  by  physicians  and  other 
personnel,  §31-7-9. 

IN  LOCO  PARENTIS. 

Hospital  patient  deaths. 

Transfer  of  property,  §31-7-13. 
Medical  consent. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

INNS. 

Tourist  courts,  §§31-28-1  to  31-28-7. 

INOCULATIONS. 

Rabies. 

Control  of  rabies. 

Canines  to  be  inoculated  against 
rabies,  §31-19-5. 

INSPECTIONS. 

Clinical  laboratories. 

Evaluation  program,  §31-22-8. 
Emergency  medical  services. 
Enforcement  of  chapter  provisions, 
§31-11-9. 

Home  health  agencies. 

On-site  licensure  inspection, 
§31-7-154. 

Hospice  care  services,  §31-7-178. 
Hospitals. 

Provider  payment  agreement  act. 
Inspection  of  records,  §31-8-179.4. 
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INSPECTIONS  —  Cont’d 
Quality  assessment  fees  on  care 
management  organizations. 

Books  and  records  of  organizations, 
§31-8-174. 

Radiation  control,  §§31-13-5,  31-13-14, 
31-13-15. 

Tattoo  studios,  §31-40-6. 

Tourist  courts. 

Standards  for  health,  sanitation  and 
safety,  §31-28-6. 

INSPECTION  WARRANTS. 

Health  and  sanitation  generally, 

§§31-5-20  to  31-5-24. 

INSURANCE. 

AIDS. 

HIV  tests. 

Insurance  coverage  exception, 
§31-22-9.2. 

Chlamydia  screening  test. 

Coverage  for  women,  §31-17-4.1. 
Emergency  medical  services. 

Initial  intervention  without 
authorization,  §31-11-82. 

Insurance  coverage  as  condition  of 
licensing,  §31-11-33. 

HIV  tests. 

Insurance  coverage  exception, 
§31-22-9.2. 

Hospitals. 

Group  nonprofit  hospital  insurance 
plan. 

Certification  and  approval  of  eligible 
hospitals,  §31-7-10. 

Supervision  of  hospitals,  §31-7-10. 
Withdrawal  of  approval,  §31-7-10. 
Liability  insurance. 

Health  share  volunteers  in  medicine. 
Responsibility  of  department, 
§31-8-199. 

Policies. 

Life  insurance. 

Cardiopulmonary  resuscitation. 
Effect  of  order  not  to  resuscitate, 
§31-39-8. 

INTEREST. 

Judgments. 

Prejudgment  interest. 

Highway  condemnation  projects, 
§32-3-19. 

Prejudgment  interest. 

Highway  condemnation  proceedings, 
§32-3-19. 


INTERLOCUTORY  HEARINGS. 
Highway  condemnation 
proceedings. 

Amount  of  compensation  deposited  in 
court,  §32-3-15. 

INTERMEDIATE  CARE  HOMES. 
Certificate  of  need. 

General  provisions,  §§31-6-40  to 
31-6-50. 

Relocation  within  same  county. 

Exemption,  §31-6-47. 

Time  period  for  accepting  application. 
Limiting,  §31-6-40.1. 

Need  methodologies. 

Establishment  by  department  of 
community  health,  §31-6-21. 

INTERMODAL  SURFACE 
TRANSPORTATION 
EFFICIENCY  ACT. 
Implementation  of  federal  act, 

§32-9-10. 

System  defined,  §32-9-10. 

INTERNET. 

Abortion. 

Woman’s  right  to  know  act. 

Information  provided  by  department 
of  public  health. 

Secure  internet  website,  §31-9A-4. 
Department  of  community  health. 
Consumer  information  on  cost  and 
quality  of  health  care  in  Georgia, 
§31-2-10. 

Highway  construction  contracts. 

Required  letting  of  contracts  by  public 
bid. 

Internet  posting  to  satisfy  public  bid 
requirement,  §§32-2-64,  32-2-69. 
Woman’s  right  to  know  act. 

Information  provided  by  department  of 
public  health. 

Secure  internet  website,  §31-9A-4. 

INTERPRETATION  AND 
CONSTRUCTION. 

Advance  directives  for  health  care. 

Construction  of  provisions,  §31-32-14. 
Georgia  highway  authority, 
§§32-10-15,  32-10-16. 

INTERSTATE  COMPACTS. 

Health  care  compact,  §31-48-1. 

Rail  passenger  network,  §§32-11-1  to 
32-11-9. 

INTERSTATE  HIGHWAYS. 

Defined,  §32-1-3. 
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INTERSTATE  RAIL  PASSENGER 
NETWORK  COMPACT. 

Advisory  council. 

Creation,  §32-11-5. 

Duties,  §32-11-6. 

Economic  impact  studies,  §32-11-3. 
Membership,  §32-11-5. 

Assistance  by  participating  states, 

§32-11-4. 

Construction  of  compact,  §32-11-9. 
Effective  date,  §32-11-7. 

Policy,  §32-11-2. 

Contrary  to  constitution  of 
participating  state. 

Effect  of  holding,  §32-11-9. 

Duties  of  advisory  council,  §32-11-6. 
Economic  impact  study,  §32-11-3. 
Effective  date,  §32-11-7. 

Enactment,  §32-11-1. 

General  provisions,  §§32-11-1  to 
32-11-9. 

Legislative  policy,  §32-11-2. 
Participating  states. 

Assistance,  §32-11-4. 

Withdrawal,  §32-11-8. 

Policy,  §32-11-2. 

Ratified,  §32-11-1. 

Severability  of  provisions,  §32-11-9. 
Withdrawal  by  participating  state, 

§32-11-8. 

INTRAVENOUS  SOLUTIONS. 
Cardiac  technicians,  §31-11-55. 
EMT’s,  §31-11-53. 

Paramedics. 

Administration  of  hypertonic  glucose, 
§31-11-54. 

INVERSE  CONDEMNATION. 
Relocation  assistance,  §32-8-1. 

INVESTIGATIONS. 

Long-term  health  care. 

Abuse  or  exploitation  of  residents  in 
facilities,  §31-8-83. 

Evaluation  of  results  of 

investigation,  §31-8-84. 
Protection  of  resident,  §31-8-84. 
Retaliation  prohibited,  §31-8-87. 
Ombudsman  program,  §31-8-55. 
Interference  with  prohibited, 
§31-8-60. 

Retaliation  prohibited,  §31-8-60. 
Right  to  retain  and  use  personal 
property  at  facility. 

Investigation  of  complaints  of  theft, 
§31-8-113. 


INVESTIGATIONS  — Cont’d 
Nursing  homes. 

State  ombudsman  or  community 
ombudsman,  §31-7-12. 

Radiation  control,  §§31-13-5,  31-13-14, 
31-13-15. 

IONIZING  RADIATION. 

Bonding  licenses,  §31-13-6. 

Defined,  §31-13-3. 

Radiation  control,  §31-13-8. 
Radioactive  waste  disposal,  §31-13-7. 
Records,  §31-13-9. 

IRRIGATION. 

Gray  water. 

Defined,  private  residential  reuse, 
§31-3-5.2. 

IV  SOLUTIONS. 

Cardiac  technicians,  §31-11-55. 
EMT’s,  §31-11-53. 

Paramedics. 

Administration  of  hypertonic  glucose, 
§31-11-54. 

J 

JOINTS. 

Arthritis  prevention  and  control, 

§§31-47-1  to  31-47-3. 

JUDGMENTS. 

Interest  on  judgments. 

Prejudgment  interest. 

Highway  condemnation  projects, 
§32-3-19. 

Prejudgment  interest. 

Highway  condemnation  proceedings, 
§32-3-19. 

JUNKYARDS,  §§32-6-240  to  32-6-248. 
Conflicts  of  law. 

Construction  of  article,  §32-6-248. 
Construction  of  article,  §32-6-248. 
Criminal  penalty,  §32-6-247. 
Definitions,  §32-6-240. 

Eminent  domain. 

Authority  to  acquire  and  remove 
junkyards,  §32-6-244. 

Fencing  of  junkyards. 

Rulemaking  authority,  §32-6-243. 
Interstate  or  primary  systems. 
Abatement  of  nuisances,  §32-6-246. 
Agreements  with  federal  government, 
§32-6-245. 

Department  responsibility,  §32-6-241. 
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JUNKYARDS  —Cont’d 
Interstate  or  primary  systems 

— Cont’d 

Interagency  agreements  with  United 
States  secretary  of  state, 

§32-6-245. 

Location  restrictions,  §32-6-241. 
Removing  junkyards,  §32-6-244. 
Screening  junkyards,  §32-6-242. 
Location  restrictions,  §32-6-241. 

Rulemaking  authority,  §32-6-243. 
Nuisance  junkyards. 

Abatement,  §32-6-246. 

Rulemaking  authority,  §32-6-243. 
Screening  junkyards,  §32  6-242. 
Rulemaking  authority,  §32-6-243. 

JURISDICTION. 

Georgia  highway  authority. 

Revenue  bonds,  §32-10-50. 

State  road  and  tollway  authority. 

Revenue  bonds,  §32-10-110. 

K 

KEONE’S  LAW. 

Newborn  umbilical  cord  blood  bank, 

§§31-46-1  to  31-46-5. 

KIDNEY  DISEASES. 

Chronic  renal  disease. 

Patient  care  and  treatment  program, 
§§31-16-1  to  31-16-7. 

Duties  of  commissioner,  §31-16-5. 
Establishment,  §31-16-2. 

Kidney  disease  advisory  committee. 

Generally,  §§31-16-3,  31-16-5. 
Public  policy,  §31-16-1. 

Reuse  of  kidney  dialyzer,  §31-16-7. 
Rights  to  benefits  under  other 
programs,  §31-16-6. 

Staff,  §31-16-4. 

Kidney  disease  advisory  committee. 

Duties,  §31-16-5. 

Functions,  §31-16-3. 

Renal  disease  facilities,  §§31-44-1  to 
31-44-15. 

L 

LABELS. 

Blood,  §§31-24-1  to  31-24-8. 

LABOR  AND  INDUSTRIAL 
RELATIONS. 

Employee  exposure  to  radiation, 
§31-13-9. 


LABOR  AND  INDUSTRIAL 
RELATIONS  —Cont’d 
Employee  use  of  radiation  sources, 

§31-13-9. 

Occupational  health  and  safety. 

Control  of  hazardous  conditions. 

Departmental  issuance  of  orders  and 
directives,  §31-12-8. 

Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
Place  of  employment  defined, 
§31-12A-2. 

Smoking  prohibited  in  places  of 
employment,  §31-12A-5. 
Exemption,  outdoor  areas, 

§31-12A-6. 

LABORATORIES. 

Clinical  laboratories,  §§31-22-1  to 

31- 22-13. 

LANDMARK  TREES. 

Outdoor  advertising. 

Trimming  and  removal  of  vegetation 
in  front  of  signs,  exceptions, 
§32-6-75.3. 

LANDSCAPE  IRRIGATION. 

Gray  water.  I 

Defined,  reuse,  §31-3-5.2. 

LAND-USE  CONTROL. 

Outdoor  advertising. 

General  provisions,  §§32-6-70  to 
32-6-97. 

Subdivisions  generally,  §§32-6-150  to 

32- 6-154. 

LAUNDRY  WATER. 

Gray  water. 

Defined,  private  residential  reuse, 
§31-3-5.2. 

LAW  ENFORCEMENT  OFFICERS. 
Bioterrorism. 

Vaccinations  for  emergency 

responders,  §§31-35-10,  31-35-11. 
Commissioner  of  transportation. 
Investigators  appointed  by,  §32-2-41. 

Hepatitis. 

Vaccination,  §§31-35-1  to  31-35-3. 
Highways,  roads  and  streets. 
Enforcement  of  title  provisions, 
§32-1-9. 

Investigators  appointed  by 

commissioner  of  transportation, 

§32-2-41. 
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LAW  ENFORCEMENT  OFFICERS 

— Cont’d 

Mental  examination. 

Assessing  fitness,  employment  status 
or  assignment  to  duties. 
Evaluation  report,  disclosure  to 
officer,  immunity  of  person 
making  report,  §31-33-7. 
Vaccination. 

Bioterrorism,  emergency  responders, 
§§31-35-10,  31-35-11. 

Hepatitis,  §§31-35-1  to  31-35-3. 

LAWN  WATERING. 

Gray  water. 

Defined,  private  residential  reuse, 
§31-3-5.2. 

LEAD-BASED  PAINT. 

Lead  poisoning  prevention,  §§31-41-1 
to  31-41-19. 

LEAD  POISONING  PREVENTION. 
Childhood  lead  exposure  control, 

§§31-41-1  to  31-41-19. 

Abatement  of  lead  poisoning  hazards, 
§31-41-14. 

Application  of  act,  §31-41-18. 

Citation  of  act,  §31-41-1. 

Cleaning  advice. 

Homes  with  children  with  elevated 
blood  lead  levels,  §31-41-17. 
Compliance,  certificate  of,  §31-41-16. 
Corrective  orders. 

Authority  of  department  to  issue, 
§31-41-6. 

Definitions,  §§31-41-3,  31-41-12. 
Enforcement  and  implementation  of 
rules  and  regulations. 

Department  of  public  health, 
§31-41-19. 

Enforcement  of  chapter,  §31-41-5. 
Establishment  of  lead  hazard 
reduction  program,  §31-41-4. 
Federal  regulations. 

Availability  to  licensed  or  certified 
persons,  §31-41-6. 

Fees. 

Authority  of  department  to  charge, 
§31-41-6. 

Findings  of  general  assembly, 
§§31-41-2,  31-41-11. 

Homes  with  children  with  elevated 
blood  lead  levels. 

Cleaning  advice,  §31-41-17. 

Lead  hazard  abatement. 

Child  has  confirmed  lead  poisoning, 
§31-41-14. 


LEAD  POISONING  PREVENTION 

— Cont’d 

Childhood  lead  exposure  control 

— Cont’d 

Legislative  findings,  §§31-41-2, 
31-41-11. 

Liability. 

Owner  liability,  construction 
pre-1978,  §31-41-15. 

Licenses. 

Availability  of  federal  regulations  to 
licensed  persons,  §31-41-6. 

Lead  inspectors,  lead  risk  assessors, 
etc.,  §31-41-4. 

Revocation  or  suspension,  §31-41-6. 
Misdemeanors  for  violating  provisions, 
§31-41-6. 

Notice  of  lead  poisoning  hazards, 
§31-41-13. 

Penalties  for  violations,  §31-41-5. 
Professional  conduct,  adoption  of 
standards,  §31-41-4. 

Renovation  activities,  prerequisites, 
§31-41-4. 

Residential  rental  property  owners 
and  landlords. 

Applicability  of  article,  §31-41-18. 
Revocation  or  suspension  of  license  or 
certification,  §31-41-6. 

Rules  and  regulations,  §31-41-19. 
Short  title,  §§31-41-1,  31-41-10. 
Training  program  for  persons 
performing  lead-based  paint 
hazard. 

Detection  of  lead-based  paint 
activities,  §31-41-4. 

LEASES. 

Georgia  highway  authority. 

Assignment  of  rentals  by  authority, 
§32-10-10. 

Cessation  of  rentals,  §32-10-11. 
Enforcement  of  covenants  and 
obligations,  §32-10-10. 

Payment  of  rentals  by  lessees, 
§32-10-10. 

Projects  generally,  §32-10-9. 

Revenue  bonds. 

Pledged  rental  income  from  leased 
contracts. 

Declaratory  adjudication  of 
validity  and  binding  effect, 
§32-10-48. 

Highways. 

Construction  contracts. 

Contracts  and  authority  lease 
agreements,  §32-2-63. 
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LEASES  — Cont’d 
Highways  — Cont’d 
Department  leases,  §32-6-1. 

Generally,  §§32-7-1  to  32-7-5. 

Hospital  authorities. 

Lease  of  assets. 

Applicable  requirements,  §31-7-89.1. 
Lease  of  hospital. 

Requirements,  §31-7-74.3. 

Roads. 

Generally,  §§32-7-1  to  32-7-5. 

Generally,  §§32-7-1  to  32-7-5. 
Subleases. 

Roads,  §32-7-5. 

LEAVING  MOTOR  VEHICLE 
UNATTENDED. 

Right  of  way  of  public  road,  §32-6-2. 

LEGAL  ORGANS. 

Lease  of  air  rights,  §32-6-117. 

LEGITIMACY. 

Birth  certificates. 

Issuance  of  new  certificate  of  birth 
following  legitimation 
determination,  §31-10-14. 

Vital  records. 

Birth  certificates. 

Issuance  of  new  certificate  of  birth 
following  legitimation 
determination,  §31-10-14. 
Legitimation,  annulment  of 

legitimation  and  amendment  of 
legitimation  order. 

Clerk  of  court  to  forward  copy  of 
order  to  state  registrar, 
§31-10-13.1. 

LIABILITY. 

Active  tuberculosis. 

Involuntary  hospitalization,  §31-14-14. 
Advance  directives  for  health  care. 

Immunity  from  liability,  §31-32-10. 
Ambulance  personnel,  §31-11-8. 
Cardiopulmonary  resuscitation. 
Order  not  to  resuscitate. 

Refusal  to  comply  with  order. 

Good  faith  exception  to  liability, 
§31-39-7. 

Death. 

Criteria  for  determining  death. 
Immunity  from  liability,  §31-10-16. 
Emergency  medical  services. 

Medical  adviser. 

Liability  of  physicians  advising 
ambulance  service,  §31-11-8. 


LIABILITY  —Cont’d 
Emergency  medical  services  — Cont’d 
Persons  rendering  emergency  care, 
§31-11-8. 

Eye  banks. 

Custody  or  control  of  donor’s  body, 
§31-23-5. 

Donor  or  donor’s  estate,  §31-23-7. 
Operation  of  eye  banks,  §31-23-5. 

Health. 

Hazardous  conditions,  preventable 
diseases  and  metabolic  disorders. 
Reporting  of  disease. 

Immunity  from  liability  as  to 
information  supplied, 

§31-12-2. 

Hospital  care  for  pregnant  women. 
Cost. 

Extent  of  patient’s  liability, 
§31-8-43.1. 

Father,  §31-8-43.1. 

Immunity  from  liability,  §31-8-44. 
Peer  review  groups. 

Immunity  from  liability  of  persons 
providing  information  or  of 
members  and  employees, 
§31-7-132. 

Records. 

Immunity  from  liability  for  releasing 
information,  §31-33-5. 

Highways. 

Commercial  driveways. 

Change  or  substitution  of  existing 
commercial  driveways. 

Expenses  incurred  in  connection 
with  changes,  §32-6-134. 
Contracts. 

Letting  of  contracts  by  public  bid, 
§32-4-71. 

Municipalities’  liability,  §32-4-120. 
Municipal  street  systems. 

Defects  in  public  roads,  §32-4-93. 

Hospitals. 

County  and  municipal  hospital 
authorities. 

Revenue  anticipation  certificates. 
Governmental  units  or 
subdivisions  liability, 

§31-7-79. 

Personal  liability  of  members, 
§31-7-79. 

Nonaccidental  injuries  to  patients. 
Reports  by  physicians  and  other 
personnel. 

Immunity  from  liability,  §31-7-9. 
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LIABILITY  —Cont’d 

Hospitals  — Cont’d 

Research. 

Provision  of  data  by  organizations 
rendering  patient  care,  §31-7-6. 

Lead. 

Childhood  lead  exposure  control. 

Owner  liability,  construction 
pre-1978,  §31-41-15. 

Long-term  care  facilities. 

Bill  of  rights  for  residents. 

Discharge  of  residents,  §31-8-116. 

Ombudsman  program. 

Complaints,  §31-8-62. 

Information  provided  to  state 
ombudsman  or  community 
ombudsman,  §31-8-61. 

Reporting  of  abuse  or  exploitation  of 
residents. 

Immunity  from  liability,  §31-8-85. 

Medical  review  committees. 

Immunity  of  members,  §31-7-141. 

No  immunity  conferred  on  those 
providing  health  care  facilities 
or  services,  §31-7-142. 

Physicians  and  surgeons. 

Nonaccidental  injuries  to  patients. 

Reports  by  physicians,  §31-7-9. 

Residential  care  facilities  for  the 

elderly. 

Bonds  or  other  obligations. 

County’s  or  municipal  corporation’s 
liability,  §31-7-117. 

State’s  liability,  §31-7-117. 

Sterilization. 

Performance  of  sterilization 
procedures. 

Civil  and  criminal  liability,  §31-20-5. 

Tanning  facilities. 

Administrator’s  immunity  from 
liability,  §31-38-12. 

Transportation. 

Department  of  transportation. 

Actions  against  counties,  §32-2-6. 

Escrow  accounts  or  agreements. 

State’s  liability  to  contractor  or 
surety,  §32-2-77. 

Treasurer  of  department  of 
transportation. 

Escrow  accounts  or  agreements, 
§32-2-77. 

Vital  records. 

Death. 

Determining  death. 

Immunity  from  liability, 
§31-10-16. 


LIABILITY  —Cont’d 
Vital  records  — Cont’d 

Disclosures  by  individuals  having 
knowledge  of  births,  deaths,  etc., 
as  privileged,  §31-10-29. 

LIABILITY  INSURANCE. 

Health  share  volunteers  in 
medicine. 

Responsibility  of  department, 
§31-8-199. 

LICENSES. 

Airports,  §32-9-8. 

Assisted  living  communities, 

§31-7-12.2. 

Clinical  laboratories,  §31-22-2. 
Community  living  arrangements, 

§31-2-4. 

Diagnostic  and  therapeutic  medical 
uses  of  radioactive  materials, 

§31-13-8.2. 

Emergency  medical  services. 

General  provisions,  §§31-11-30  to 
31-11-36. 

Nursing  home  administrators, 

§31-7-12. 

Personal  care  homes,  §§31-7-12, 
31-7-12.1,  31-7-250  to  31-7-265. 
Private  home  care  providers, 
§31-7-301. 

Professions  and  occupations. 

Nursing  home  administrators, 
§31-7-12. 

LIFE  INSURANCE. 

Advance  directives  for  health  care. 

Effect  on  insurance,  §31-32-11. 

LIFE  SUSTAINING  PROCEDURES. 
Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 

LIMITATION  OF  ACTIONS. 

AIDS. 

HIV  tests. 

Reports  of  positive  results. 

Actions  alleging  violations  of 
provisions,  §31-22-9.2. 

HIV  tests. 

Reports  of  positive  results. 

Actions  alleging  violations  of 
provisions,  §31-22-9.2. 
Hospital  acquisition. 

Action  to  impose  fines  for  violations, 
§31-7-412. 

LIMITED-ACCESS  ROADS, 

§§32-6-110  to  32-6-119. 
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LINE  OF  DUTY  INJURIES. 
Department  of  transportation, 

§32-2-7. 

LIVESTOCK. 

Rabies. 

Generally,  §§31-19-1  to  31-19-10. 

LIVING  QUARTERS. 

Long-term  care  facilities. 

Personal  property,  §31-8-113. 

Visitors,  §31-8-120. 

LIVING  WILLS. 

Advance  directives  for  health  care, 
§§31-32-1  to  31-32-14. 

Do  not  resuscitate  orders,  §§31-39-1 
to  31-39-9. 

Temporary  adult 

admission/discharge  from  health 
care  facilities,  §§31-36A-1  to 
31-36A-7. 

LOANS. 

Physicians  for  rural  areas 
assistance. 

Loan  program  generally,  §§31-34-1  to 
31-34-9. 

LOCAL  GOVERNMENT. 

Buildings. 

Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
State  and  local  government 
buildings. 

Smoking  prohibited  in,  §31-12A-3. 
Gray  water. 

Reuse  violations. 

Authority  to  punish,  §31-3-5.2. 
Outdoor  watering  restrictions. 

Gray  water. 

Reuse  violations. 

Authority  to  punish,  §31-3-5.2. 
Physicians  and  surgeons. 

Rural  areas  assistance  program. 
Grants  to  hospitals,  health  care 
entities,  local  governments  or 
civic  organizations. 

Authorized,  §§31-34-4.1,  31-34-5. 
Cancellation  of  contract,  §31-34-7. 
Service  cancelable  contract  as 
condition  of  grant,  §31-34-6. 
Railroad  grade  crossing. 

Installation  of  protective  devices, 
ordering,  §32-6-200. 

Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
State  and  local  government  buildings. 
Smoking  prohibited  in,  §31-12A-3. 


LOCAL  GOVERNMENT  —  Cont’d 
Transit  services  with  local 
government,  §32-9-11. 

LOCAL  TRUCK  ROUTES. 

Designation  by  counties. 

Citation  or  warning  to  operators  in 
violation  of  maximum  weight 
limits,  §32-6-27. 

Notification  to  department,  §32-6-26. 
Placement  of  signs,  §32-6-50. 

LODGING  PLACES. 

Tourist  courts,  §§31-28-1  to  31-28-7. 

LONG-TERM  CARE  FACILITY 

RESIDENT  ABUSE  REPORTING 
ACT. 

General  provisions. 

Long-term  health  care. 

Abuse  or  exploitation  of  residents  in 
facilities,  §§31-8-80  to  31-8-88. 
Short  title,  §31-8-80. 

LONG-TERM  HEALTH  CARE. 

Abuse  or  exploitation  of  residents  in 
facilities,  §§31-8-80  to  31-8-88. 
Confidentiality  of  information, 

§31-8-86. 

Definitions,  §31-8-81. 

Immunity  from  liability,  §31-8-85. 
Investigations,  §31-8-83. 

Evaluation  of  results,  §31-8-84. 
Protection  of  resident,  §31-8-84. 
Notification  requirements,  §31-8-88. 
Ombudsman  program. 

Reporting  abuse,  §31-8-57. 
Recordkeeping  requirements,  §31-8-82. 
Reporting  abuse  or  exploitation, 
§31-8-82. 

Retaliation  prohibited,  §31-8-87. 

Title  of  act,  §31-8-80. 

Administrative  hearings. 

Rights  of  residents  in  facilities, 
§31-8-125. 

Civil  penalties  for  violation  of  rights, 
§31-8-126. 

Admission  requirements. 

Information  to  be  provided  residents 
upon  admission,  §31-8-106. 

Refusal  of  information. 

Basis  of  history  or  condition  of 
mental  or  physical  disease  or 
disability,  §31-8-107. 

Alcoholic  beverage  use,  §31-8-112. 
Suspension,  §31-8-117. 
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LONG-TERM  HEALTH  CARE 

— Cont’d 

Bill  of  rights  for  residents  in 

facilities,  §§31-8-100  to  31-8-127. 
Accommodation  of  conflicting  rights, 
§31-8-118. 

Administrative  hearings,  §31-8-125. 
Admission  requirements. 

Information  to  be  provided  to 
residents  upon  admission, 
§31-8-106. 

Refusal  of  admission. 

Basis  of  history  or  condition  of 
mental  or  physical  disease  or 
disability,  §31-8-107. 

Alcoholic  beverage  use,  §31-8-117. 
Suspension  for  medical 

contraindication,  §31-8-117. 
Causes  of  actions  against  facility. 
Violations  of  rights  under  article, 
§31-8-126. 

Civil  penalties  for  violation  of  rights, 
§31-8-126. 

Compliance  with  article  provisions  by 
facilities,  §31-8-122. 

Criminal  sanctions  inapplicable, 
§31-8-126. 

Definitions,  §31-8-102. 

Experimental  research  or  treatment, 
§31-8-108. 

Explanation  of  rights,  §31-8-104. 
Freedom  from  duty  to  perform  services 
for  facility,  §31-8-112. 

Freedom  from  interference  in  exercise 
of  rights  and  pursuit  of  interests, 
§31-8-118. 

Right  to  participate  in  social,  family, 
etc.,  group  activities,  §31-8-111. 
Freedom  to  enter  and  leave  facility, 
§31-8-117. 

Grievances. 

Generally,  §31-8-124. 

Ombudsman  program  generally, 
§§31-8-50  to  31-8-63. 

Voicing  of  complaints  and 

recommendations  of  changes, 
§31-8-118. 

Involuntary  transfer  of  residents 
discharged  from  facility, 

§31-8-116. 

Return  to  facility  after  transfer, 
§31-8-116. 

Legislative  intent,  §31-8-101. 
Notification  requirements,  §31-8-104. 
Persons  who  became  residents 

before  July  1,  1981,  §31-8-105. 


LONG-TERM  HEALTH  CARE 

— Cont’d 

Bill  of  rights  for  residents  in 
facilities  — Cont’d 
Obtaining  contributions  by  coercion, 
§31-8-119. 

Ombudsman  program,  §§31-8-50  to 
31-8-63. 

Pharmacy  or  pharmacist. 

Charges  for  pharmaceutical  supplies 
or  services,  §31-8-110. 
Information  as  to  purpose  and 
effects  of  drugs,  §31-8-110. 
Notification  of  rights  for  persons 

who  became  patients  before  July 
1,  1981,  §31-8-105. 

Right  to  select,  §31-8-110. 

Physical  restraints,  isolation  or 
restrictions  on  mobility. 

Use  or  threat  of,  §31-8-109. 

Policies  and  procedures. 

Establishment  by  facilities  of 

written  policies  and  procedures, 
§31-8-122. 

Posting  requirements,  §31-8-104. 
Privacy  rights,  §§31-8-111,  31-8-114. 
Receipt  and  records  of  contributions, 
§31-8-119. 

Required  care,  treatment  and  services. 
Rights  in  regard  thereto,  §31-8-108. 
Suspension  of  rights  in  regard 
thereto,  §31-8-108. 

Residents’  council. 

Formation,  §31-8-121. 

Generally,  §31-8-121. 

Right  as  citizen,  §31-8-111. 

Right  of  resident  or  guardian  to 
manage  resident’s  financial 
affairs,  §31-8-115. 

Assistance  by  facility,  §31-8-115. 
Notice  of  rights  to  persons  who 

became  residents  before  July  1, 
1981,  §31-8-105. 

Rights  of  residents  generally, 
§31-8-103. 

Right  to  association,  meet  and 
communicate  privately  with 
persons  of  the  resident’s  choice, 
§31-8-111. 

Right  to  free  exercise  of  religion, 
§31-8-111. 

Right  to  privacy,  §31-8-114. 

Right  to  retain  and  use  personal 
property  at  facility,  §31-8-113. 
Investigation  of  complaints  of  theft, 
§31-8-113. 
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LONG-TERM  HEALTH  CARE 

— Cont’d 

Bill  of  rights  for  residents  in 
facilities  — Cont’d 

Right  to  retain  and  use  personal 
property  at  facility  — Cont’d 
Provision  of  secured  storage  space 
for  such  property,  §31-8-113. 
Records  of  stored  property, 

§31-8-113. 

Right  to  rise  and  retire  at  resident’s 
choice,  §31-8-112. 

Right  to  vote,  §31-8-111. 

Rules  and  regulation,  promulgation, 
§31-8-127. 

Suspension  of  certain  rights  for 
medical  contraindication, 

§31-8-117. 

Title  of  act,  §31-8-100. 

Tobacco  and  alcoholic  beverage  use, 
§31-8-112. 

Suspension  for  medical 

contraindication,  §31-8-117. 

Use  of  contribution  designated  for  a 
restricted  purpose,  §31-8-119. 

Use  of  payments  made  to  or  on  behalf 
of  a  resident,  §31-8-115. 

Visitors,  §31-8-120. 

Right  of  access,  §31-8-120. 

Care,  treatment  and  services 
required,  §31-8-108. 

Bill  for  charges,  §31-8-106. 

Experimental  research  or  treatment, 
§31-8-108. 

List  of  current  rates  and  services, 
§31-8-106. 

Suspension  of  rights  in  regard 
generally,  §31-8-117. 

Certificate  of  need  for  offering 

health  care,  §§31-6-40  to  31-6-50. 

Citation  of  titles. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-100. 

Long-term  care  facility  resident  abuse 
reporting  act,  §31-8-80. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-110. 

Complaint  resolution,  §31-8-56. 

Liability  arising  from  complaints, 
§31-8-62. 

Ombudsman  program. 

Retaliation  prohibited,  §31-8-60. 

Confidentiality  of  information. 

Abuse  or  exploitation  of  residents  in 
facilities,  §31-8-86. 

Reporting  abuse  or  exploitation, 
§31-8-82. 


LONG-TERM  HEALTH  CARE 

— Cont’d 

Confidentiality  of  information 

— Cont’d 

Ombudsman  program,  §31-8-58. 
Liability  for  provision  of 
information,  §31-8-61. 

Reporting  abuse,  §31-8-57. 

Contributions. 

Obtaining  by  coercion  prohibited, 
§31-8-119. 

Receipts  and  records,  §31-8-119. 

Use  designated  for  a  restricted 
purpose,  §31-8-119. 

Definitions. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-102. 
Long-term  care  facility  resident  abuse 
reporting  act,  §31-8-81. 
Ombudsman  program,  §31-8-51. 
Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-112. 
Discharge  of  resident. 

Proposed  involuntary  transfer  of 
resident,  §31-8-116. 

Emergency  relocation  of  residents. 

Determination  residents  are  in  danger, 
§31-7-2.2. 

Experimental  research  or  treatment, 

§31-8-108. 

Exploitation  of  residents. 

Abuse  or  exploitation,  §§31-8-80  to 
31-8-88. 

Financial  affairs  of  residents. 

Right  of  resident  or  guardian  to 
manage,  §31-8-115. 

Georgia  hospice  law,  §§31-7-170  to 
31-7-179. 

Grievances. 

Ombudsman  program  generally, 
§§31-8-50  to  31-8-63. 

Rights  of  residents,  §31-8-124. 

Home  health  agencies. 

General  provisions,  §§31-7-150  to 
31-7-159. 

Hospice  care. 

General  provisions,  §§31-7-170  to 
31-7-179. 

Inclusive  nature  of  residents’  rights, 

§31-8-103. 

Interagency  cooperation. 

Ombudsman  program,  §31-8-55. 
Investigations. 

Abuse  or  exploitation  of  residents  in 
facilities,  §31-8-83. 

Evaluation  of  results  of 
investigation,  §31-8-84. 
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LONG-TERM  HEALTH  CARE 

— Cont’d 

Investigations  — Cont’d 

Abuse  or  exploitation  of  residents  in 
facilities  — Cont’d 
Protection  of  resident,  §31-8-84. 
Retaliation  prohibited,  §31-8-87. 
Ombudsman  program,  §31-8-55. 
Interference  with  prohibited, 
§31-8-60. 

Retaliation  prohibited,  §31-8-60. 
Right  to  retain  and  use  personal 
property  at  facility. 

Investigation  of  complaints  of  theft, 
§31-8-113. 

Theft  of  personal  property  at  facility, 
§31-8-113. 

Involuntary  transfer  of  residents 
discharged  from  facility, 

§31-8-116. 

Isolation  or  restraints  on  mobility. 

Use  or  threat  of,  §31-8-109. 
Legislative  findings. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-111. 
Legislative  intent. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-101. 
Ombudsman  program,  §31-8-50. 
Long-term  care  facility  resident 

abuse  reporting  act,  §§31-8-80  to 
31-8-88. 

Medical  facilities. 

Construction  and  modernization  of 
medical  facilities. 

Grants  generally,  §§31-7-50  to 
31-7-57. 

Medical  review  committees. 

Generally,  §§31-7-140  to  31-7-143. 

Notice. 

Involuntary  transfer  of  resident, 
§31-8-116. 

Notification  requirements. 

Abuse  or  exploitation  of  residents  in 
facilities,  §31-8-88. 

Ombudsman  program,  §31-8-59. 
Rights  of  residents  in  facilities, 
§31-8-105. 

Ombudsman  program,  §§31-8-50  to 
31-8-63. 

Abuse  reporting,  §31-8-57. 
Communication  with  residents, 
§31-8-55. 

Community  ombudsman. 

Defined,  §31-8-51. 


LONG-TERM  HEALTH  CARE 

— Cont’d 

Ombudsman  program  — Cont’d 
Community  ombudsman  — Cont’d 
Duties,  §31-8-54. 

Functions,  §31-8-54. 

Powers,  §31-8-54. 

Complaint  resolution,  §31-8-56. 
Community  ombudsman  to  resolve 
residents’  complaints,  §31-8-123. 
Interference  with  prohibited, 

§31-8-60. 

Liability  arising  from  complaints, 
§31-8-62. 

Retaliation  prohibited,  §31-8-60. 

State  ombudsman  to  resolve 

residents’  complaints,  §31-8-123. 
Confidentiality  of  information, 

§31-8-58. 

Liability  for  provision  of 
information,  §31-8-61. 

Creation,  §31-8-52. 

Definitions,  §31-8-51. 

Establishment,  §31-8-52. 

Health  care  facility  permits. 

Information  to  department,  §31-7-3. 
Interagency  cooperation,  §31-8-55. 
Interference  with  prohibited,  §31-8-60. 
Investigative  authority,  §31-8-55. 
Legislative  intent,  §31-8-50. 

Notice  to  residents,  §31-8-59. 

Public  policy,  §31-8-50. 

Retaliation  prohibited,  §31-8-60. 

Right  of  entry  authority,  §31-8-55. 
Rulemaking  authority,  §31-8-63. 

State  ombudsman. 

Defined,  §31-8-51. 

Duties,  §31-8-53. 

Functions,  §31-8-53. 

Powers,  §31-8-53. 

Peer  review  groups. 

Generally,  §§31-7-130  to  31-7-133. 
Personal  property. 

Right  to  retention  and  use  generally, 
§31-8-113. 

Personnel. 

Wearing  apparel  of  employees. 

Compensation  for  damage  caused  by 
patients,  §31-1-5. 

Pharmacists  and  pharmacies. 
Charges  for  pharmaceutical  supplies 
and  services,  §31-8-110. 
Information  as  to  purpose  and  effects 
of  drugs,  §31-8-110. 

Right  to  select  pharmacy  or 
pharmacist,  §31-8-110. 
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LONG-TERM  HEALTH  CARE 

— Cont’d 

Physical  restraints,  isolation  or 
restrictions  on  mobility. 

Use  or  threat  of,  §31-8-109. 

Posting  requirements. 

Bill  of  rights  for  residents  in  facilities, 
§31-8-104. 

Public  policy. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-101. 
Ombudsman  program,  §31-8-50. 
Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-111. 
Rates  and  services. 

Bill  for  charges,  §31-8-106. 

List  of  current  rates  and  services, 
§31-8-106. 

Recordkeeping  requirements. 

Abuse  or  exploitation  of  residents  in 
facilities,  §31-8-82. 

Contributions,  §31-8-119. 

Records. 

Access  to  nonmedical  records, 
§31-8-106. 

Residential  care  facilities  for  the 
elderly  authorities,  §§31-7-110  to 
31-7-120. 

Board  of  directors. 

Generally,  §31-7-113. 

Bond  issues,  §§31-7-116  to  31-7-120. 
Conditions,  §31-7-116. 

Construction  of  article,  §31-7-120. 
Interest  rates,  §31-7-116. 

Issuance. 

Procedures,  §31-7-116. 

Liability,  §31-7-117. 

Limitations  and  conditions, 
§31-7-116. 

Moneys  held  as  trust  funds, 
§31-7-119. 

Pledges  for  payment  of  bond, 
§31-7-119. 

Provisions,  §31-7-116. 

Security  for  obligations,  §31-7-116. 
State  credit  not  pledged,  §31-7-117. 
Tax  exemption,  §31-7-118. 
Construction  of  article,  §31-7-120. 
Creation  in  each  county  and 
municipality,  §31-7-113. 

Duties  of  authorities,  §31-7-114. 

Lease  of  projects,  §31-7-115. 

Powers  of  authorities,  §31-7-114. 

Sale  of  projects,  §31-7-115. 

Residents’  council. 

Compelling  of  attendance  or 
participation,  §31-8-121. 


LONG-TERM  HEALTH  CARE 

— Cont’d 

Residents’  council  — Cont’d 
Formation,  §31-8-121. 

Space  for  meetings,  §31-8-121. 

Right  of  entry. 

Ombudsman  program,  §31-8-55. 

Rights  of  residents. 

Bill  of  rights,  §§31-8-100  to  31-8-127. 
Rulemaking  authority. 

Ombudsman  program,  §31-8-63. 

Rights  of  residents  in  facilities, 
§31-8-127. 

Short  titles. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-100. 

Long-term  care  facility  resident  abuse 
reporting  act,  §31-8-80. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-110. 
Smokefree  air  act. 

Exemptions  to  smoking  prohibitions. 
Long-term  health  care  facilities, 
§31-12A-5. 

Generally,  §§31-12A-1  to  31-12A-13. 

Title  of  act. 

Bill  of  rights  for  residents  of  long-term 
care  facilities,  §31-8-100. 

Long-term  care  facility  resident  abuse 
reporting  act,  §31-8-80. 

Residential  care  facilities  for  the 

elderly  authorities  act,  §31-7-110. 
Tobacco  and  alcoholic  beverage  use, 
§31-8-112. 

Suspension,  §31-8-117. 

Tuberculosis. 

Hospitalization  of  persons  with  active 
tuberculosis,  §§31-14-1  to 
31-14-14. 

Visitors. 

Rights  of  residents  in  facilities, 
§31-8-120. 

LOOTING. 

Riot  crowd  control,  §§31-27-1  to 
31-27-12. 

M 

MAGNETIC  RESONANCE  IMAGING. 
Clinical  health  services. 

Defined  as  including,  §31-6-2. 

MALLS. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 
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MALLS  —  Cont’d 
Smokefree  air  act  — Cont’d 
Public  place  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

MANDAMUS. 

Personal  care  homes. 

Remedies  for  residents,  §31-8-139. 

MANDATED  HEALTH  INSURANCE. 
Compelling  participation  in  health 
care  plan  or  system,  prohibited, 
§31-1-11. 

MANUFACTURED  HOMES. 

New  homes  in  transit. 

Permits  for  excess  weight  and 
dimensions,  §32-6-28. 

MAPLE  SYRUP  URINE  DISEASE. 
Developmental  disabilities  caused 

by. 

System  for  prevention,  §31-12-6. 

MAPS  AND  PLATS. 

Highways,  roads  and  streets. 

Department  of  transportation 

authorized  to  provide  information 
to  traveling  public,  §32-2-4. 

Official  maps  and  records,  §32-4-2. 

MARRIAGE. 

Advance  directives  for  health  care. 

Revocation,  §31-32-6. 

Fees. 

License. 

Filing  fee,  §31-10-21. 

Licenses. 

Fees. 

Filing  fee,  §31-10-21. 

Vital  records  generally,  §§31-10-1  to 
31-10-32. 

MASS  GATHERINGS,  §§31-27-1  to 
31-27-12. 

Applicability  of  chapter,  §31-27-10. 
Bonding  requirement,  §31-27-5. 

Cash  deposit  in  lieu  of  bond,  §31-27-5. 
Civil  defense  division. 

Powers  generally,  §31-27-7. 

Civil  penalty,  §31-27-11. 

Criminal  penalty,  §31-27-12. 
Definitions,  §31-27-1. 

Emergency  powers  of  governor, 
§31-27-7. 

Permit  requirement. 

Application  form,  §31-27-3. 
Assignability  of  permit,  §31-27-2. 


MASS  GATHERINGS  —Cont’d 
Permit  requirement  — Cont’d 

Attendance  beyond  number  specified. 

Assessment  rate,  §31-27-6. 

Contents  of  permit,  §31-27-3. 

Denial  of  permit,  §31-27-4. 

Disciplinary  actions  against 
permittees,  §31-27-4. 

Duration  of  permit,  §31-27-2. 

Issuance  of  permit,  §31-27-2. 

Additional  requirements,  §31-27-4. 
Rulemaking  authority,  §31-27-9. 

State  recovery  of  costs  and  damages, 
§31-27-8. 

MASS  TRANSPORTATION,  §§32  9  1 
to  32-9-14. 

Airport  development,  §32-9-7. 
Financial  assistance,  §§32-9-1  to 
32-9-14. 

Airport  development,  §32-9-7. 
Designation  of  travel  lanes,  §32-9-4. 
Operation  of  facilities  or  systems, 
§32-9-2. 

Programs,  §32-9-1. 

Purchases,  §32-9-1. 

Rail  service,  §32-9-6. 

Research,  §32-9-1. 

Ride-sharing  programs,  §32-9-5. 

Use  of  annual  proceeds  from  local 
sales  and  use  taxes. 

Suspension  of  restrictions  on  use, 
§32-9-13. 

Metropolitan  Atlanta  rapid  transit 
authority. 

Board  of  directors,  §32-9-14. 

Rail  service  programs,  §32-9-6. 
Ride-sharing  programs,  §32-9-5. 

MATERNAL  HEALTH  CARE. 
Hospital  care  for  indigent  pregnant 
women. 

Generally,  §§31-8-40  to  31-8-46. 

Midwives. 

Generally,  §§31-26-1  to  31-26-7. 

MAYOR. 

Public  authorities. 

Governing  authority  of  any 
incorporated  municipality. 

Defined  as  including,  §32-10-1. 

MEDIATION. 

Public  utilities. 

Removal  and  relocation  of  facilities  for 
public  roads. 

Mediation  of  disputes  between 
department  and  utility, 
§32-6-171. 
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MEDICAID. 

Health  care  facilities. 

Participation  as  provider  of  medical 
assistance. 

Required  to  obtain  certificate  of 
need,  termination,  monetary 
penalty,  §31-6-45.2. 

Indigent  care  trust  fund. 

Quality  assessment  fees  on  care 
management  organizations, 
§§31-8-170  to  31-8-177. 

Nursing  facilities. 

Nursing  home  provider  fee  act. 
Application  of  medical  assistance 
act,  §31-8-169. 

Providers. 

Provider  payment  agreement  act. 
Applicability  of  provisions, 
§31-8-179.7. 

MEDICAL  CONSENT. 

Abortion  and  sterilization 
procedures. 

Applicability  of  chapter,  §31-9-5. 

Advance  directives  for  health  care, 
§§31-32-1  to  31-32-14. 

Construction  of  chapter. 

Abortion  and  sterilization  procedures, 
§31-9-5. 

Liberal  construction,  §31-9-6. 

Mentally  ill  persons,  §31-9-5. 

Refusal  to  consent  to  treatment, 
§31-9-7. 

Disclosure  requirements. 

Exceptions,  §31-9-6.1. 

Failure  to  comply,  §31-9-6.1. 

Persons  undergoing  certain  surgical  or 
diagnostic  procedures,  §31-9-6.1. 

Emergencies. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-3. 

Husband  and  wife. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

In  loco  parentis. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

Mentally  ill  persons. 

Applicability  of  chapter  provisions, 
§31-9-4. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 

§31-9-2. 

Emergencies,  §31-9-3. 


MEDICAL  CONSENT  — Cont’d 
Pregnant  women. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

Prudent  person  rule. 

Surgical  or  diagnostic  procedures. 
Disclosure  of  certain  information, 
§31-9-6.1. 

Refusal  to  consent  to  treatment, 

§31-9-7. 

Requirements  of  valid  consent, 

§31-9-6. 

Rulemaking  authority. 

Disclosure  requirements. 

Regulations  establishing  standards 
for  implementation,  §31-9-6.1. 
Short  title,  §31-9-1. 

Temporary  adult 

admission/discharge  from  health 
care  facilities. 

General  provisions,  §§31-36A-1  to 
31-36A-7. 

Title  of  act,  §31-9-1. 

Venereal  diseases. 

Consent  of  minor  to  medical  or 

surgical  care  or  services,  §31-17-7. 

MEDICAL  CONSENT  LAW. 

General  provisions,  §§31-9-1  to  31-9-7. 
Short  title,  §31-9-1. 

MEDICAL  EXAMINERS. 
Bioterrorism. 

Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 

§31-12-2. 

Corpses. 

Disinterment  by  coroner  without  good 
grounds,  §31-21-42. 

General  provisions,  §§31-21-1  to 
31-21-45. 

Long-term  health  care. 

Reporting  abuse  or  exploitation  of 
facility  residents,  §31-8-82. 

MEDICAL  LABORATORIES. 

Clinical  laboratories,  §§31-22-1  to 
31-22-13. 

MEDICAL  RECORDS,  §§31-33-1  to 
31-33-8. 

Agent  Orange  veteran’s  exposure 
report. 

Action  for  release  of  records,  §31-30-6. 

Confidential  or  privileged  matter, 

§31-33-6. 
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MEDICAL  RECORDS  —  Cont’d 
Definitions,  §31-33-1. 

Electronic  records,  §31-33-8. 
Evidence. 

Confidential  or  privileged  matter, 
§31-33-6. 

Law  enforcement  officer  submitting 
to  mental  examination. 

Assessing  fitness,  employment  status 
or  assignment  to  duties. 

Evaluation  report,  disclosure  to 
officer,  immunity  of  person 
making  report,  §31-33-7. 

Mental  health  records. 

Inapplicability  of  chapter  provisions, 
§31-33-4. 

Patient’s  rights  as  to  records. 

Copies  of  records. 

Furnishing  to  patient  or  provider, 
§31-33-2. 

Costs  of  copying  and  mailing,  §31-33-3. 
Furnishing  copy  of  records  to  patient 
or  provider,  §31-33-2. 

Immunity  from  liability  for  releasing 
information,  §31-33-5. 

No  right  of  ownership  granted, 
§31-33-3. 

Privileged  matter,  §31-33-6. 

MEDICAL  REVIEW  COMMITTEES. 
Actions. 

Proceedings  and  records  of 
committees. 

Immunity  from  discovery  or  use  as 
evidence  in  civil  actions, 
§31-7-143. 

Defined,  §31-7-140. 

Discovery. 

Proceedings  and  records  of  committee 
immune  from  discovery, 

§31-7-143. 

Evidence. 

Proceedings  and  records  of  committee 
immune  from  use  as  evidence  in 
civil  actions,  §31-7-143. 

Immunity. 

Members  immune  from  liability, 
§31-7-141. 

No  immunity  conferred  on  those 
providing  health  care  facilities 
or  services,  §31-7-142. 
Proceedings  and  records  of  committee. 
Immune  from  discovery  or  use  as 
evidence  in  civil  actions, 
§31-7-143. 


MEDICAL  REVIEW  COMMITTEES 

— Cont’d 

Liability. 

Immunity  of  members,  §31-7-141. 

No  immunity  conferred  on  those 
providing  health  care  facilities 
or  services,  §31-7-142. 

Records. 

Immunity  of  records  from  discovery  or 
use  as  evidence  in  civil  actions, 
§31-7-143. 

MEDICAL  SCHOOLS. 

Dead  bodies. 

Disposition  of  unclaimed  dead  bodies. 
Bond  required  of  medical  school, 
§31-21-25. 

Eye  banks. 

Operation  of  eye  bank  by  hospital  or 
medical  school,  §31-23-3. 

MEDICAL  STUDENTS. 

Eye  banks. 

Methods  of  treatment  or  instruction 
concerning  eyes. 

Chapter  concerning  eye  banks  shall 
not  affect  instruction  concerning 
eyes,  §31-23-8. 

MEDICARE. 

Indigent  care  trust  fund. 

Applicability  of  medicare  provisions, 
§31-8-160. 

General  provisions,  §§31-8-150  to 
31-8-160. 

MEDICATION  AIDES. 

Assisted  living  communities. 

Employment  of  certified  medication 
aides,  §31-7-12.2. 

MENINGITIS. 

Vaccinations,  §31-12-3.2. 

MEN’S  HEALTH  COMMISSION. 
Appointments,  conditions  of, 

§31-43-5. 

Compensation,  §31-43-9. 

Composition  of  membership, 

§31-43-4. 

Creation,  §31-43-3. 

Definition,  §31-43-1. 

Department  of  public  health. 
Administration  and  staff  for 
commission,  §31-43-3. 

Donations,  §31-43-13. 

Duties  and  responsibilities, 
§31-43-12. 
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MEN’S  HEALTH  COMMISSION 

— Cont’d 

Election  of  presiding  officer, 

§31-43-8. 

Exclusion  and  removal,  §31-43-6. 
Expenses,  §31-43-9. 

Findings  of  general  assembly, 
§31-43-2. 

Governor. 

Appointments,  §31-43-5. 

Legislative  findings,  §31-43-2. 
Lobbyists. 

Excluded  from  membership,  §31-43-6. 
Meetings,  §31-43-10. 

Membership  composition,  §31-43-4. 
Notification. 

Grounds  of  removal,  §31-43-6. 

Policy  implementation,  §31-43-10. 
Presiding  officer,  §31-43-8. 

Reports,  §§31-43-11,  31-43-12. 

Terms  of  members,  §31-43-7. 
Vacancies,  §31-43-7. 

MENTAL  HEALTH. 

Grants  for  medical  facilities. 

Construction  and  modernization  of 
facilities,  §§31-7-50  to  31-7-57. 
Health  records. 

Generally,  §§31-33-1  to  31-33-8. 
Inapplicability  of  chapter  provisions, 
§31-33-4. 

Medical  consent  law. 

Applicability  of  chapter  to  care  and 
treatment  of  mentally  ill,  §31-9-4. 
General  provisions,  §§31-9-1  to  31-9-7. 

Sterilization  of  mentally 

incompetent  persons,  §31-20-3. 

MERGER. 

Hospital  authorities,  §31-7-72.1. 

METABOLIC  DISORDERS. 
Developmental  disabilities. 

Prevention  of  developmental 
disabilities  resulting  from 
inherited  metabolic  disorders, 
§31-12-6. 

Genetic  testing. 

State-wide  network  for  medical 
genetics  services,  §31-12-5. 

Sickle  cell  anemia  and  trait. 

Counseling  and  testing,  §31-12-7. 
Testing  for  metabolic  and  genetic 
disorders,  rules  and  regulations, 
§31-12-7. 


METERS. 

Parking  meters. 

Counties. 

Authority,  §32-6-2. 

Municipalities. 

Authority,  §32-6-2. 

Powers,  §32-4-92. 

METROPOLITAN  ATLANTA  RAPID 
TRANSIT  AUTHORITY. 

Board  of  directors,  §32-9-14. 

MICHELLE’S  LAW. 

Apartment  complex  pools. 

County  authority,  §31-45-13. 
Applicability  of  chapter,  §31-45-13. 
Construction  permits. 

Public  swimming  pools,  §31-45-6. 
County  authority. 

Apartment  complex  pools,  §31-45-13. 
County  board  of  health. 

Inspections,  §31-45-8. 

Definitions,  §31-45-3. 

Department  of  public  health. 

Rules  and  regulations,  §31-45-10. 
Enforcement  of  rules  and 
regulations,  §31-45-11. 

Inspections. 

Construction  completion,  §31-45-7. 
County  board  of  health,  §31-45-8. 
Unregulated  pools,  §31-45-12. 
Notification  of  completion, 
inspections,  §31-45-7. 

Operating  permits. 

Public  swimming  pools,  §31-45-5. 
Permits. 

Applications,  §31-45-4. 

Construction  of  public  swimming 
pools,  §31-45-6. 

Issuance  and  expiration,  §31-45-4. 
Operation  of  public  swimming  pools, 
§31-45-5. 

Suspension  or  revocation,  §31-45-9. 
Public  health  and  safety. 

Purpose  of  chapter,  §31-45-2. 

Purpose,  §31-45-2. 

Rules  and  regulations. 

Department  of  public  health, 

§31-45-10. 

Enforcement,  §31-45-11. 

Short  title,  §31-45-1. 

Suspension  or  revocation  of  permits, 
§31-45-9. 

Unregulated  pools. 

Inspections,  §31-45-12. 

MIDWIVES,  §§31-26-1  to  31-26-7. 
Administration  of  chapter,  §31-26-6. 
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MIDWIVES  —Cont’d 
Certificate  required,  §31-26-2. 
Application,  §31-26-2. 

Issuance,  §31-26-2. 

Conduct  prohibited  of  certificate 
holders,  §31-26-4. 

Attendance  at  other  than  normal 
childbirth,  §31-26-5. 

Definitions,  §31-26-1. 

Disciplinary  actions. 

Suspension  or  revocation  of  certificate, 
§31-26-2. 

Educational  requirements,  §31-26-2. 
Enforcement  of  chapter,  §31-26-6. 
Disciplinary  actions  against  certificate 
holders,  §31-26-2. 

Injunctive  relief,  §31-26-7. 

Rulemaking  authority,  §31-26-3. 
Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 
Prohibited  conduct  of  certificate 
holders,  §31-26-4. 

Conduct  in  event  of  complications, 
§31-26-5. 

Procedures  prohibited,  §31-26-5. 

Rulemaking  authority,  §31-26-3. 

MILITARY  AFFAIRS. 

Agent  Orange. 

Veteran’s  exposure  reports,  §§31-30-1 
to  31-30-9. 

Death  while  performing  qualified 
military  service. 

Disposition  of  dead  bodies,  right  to 
direct,  §31-21-7. 

MINISTERS. 

Hospice  care  team  defined,  §31-7-172. 
Long-term  care  facility  abuse  or 
exploitation  reporting,  §31-8-82. 

MINORS. 

Childbirth. 

Midwives  generally,  §§31-26-1  to 
31-26-7. 

Definitions. 

Disabled  newborn  person,  §31-1-3.1. 
Disabled  newborn  persons. 

Referral  to  treatment  and 

rehabilitative  services,  §31-1-3.1. 
Reporting  requirements,  §31-1-3.1. 
Hearing  impaired  children. 

Detection  in  infants,  §31-1-3. 

Incest. 

AIDS  transmitting  crimes,  §31-22-9.1. 


MINORS  —Cont’d 
Names. 

Surname  of  child,  §31-10-9. 

Sexual  offenses. 

Statutory  rape. 

AIDS  transmitting  crimes, 

§31-22-9.1. 

Statutory  rape. 

AIDS  transmitting  crime,  §31-22-9.1. 
Tanning  facilities. 

Use  of  tanning  equipment  restricted, 
§31-38-8. 

Venereal  diseases. 

Consent  to  medical  or  surgical  care  or 
services,  §31-17-7. 

Informing  spouse,  parent,  custodian  or 
guardian,  §31-17-7. 

MIRRORS. 

Motor  vehicles. 

Length  of  vehicles  and  loads. 

Limits  not  to  include  mirrors, 
§32-6-24. 

Width  of  vehicles  and  loads. 

Limits  not  to  include  mirrors, 
§32-6-23. 

MISDEMEANORS. 

Advance  directives  for  health  care. 

Penalties  for  violations,  §31-32-13. 
Blood  labeling. 

Violation  of  chapter  provisions, 

§31-24-8. 

Clinical  laboratories. 

Violations  of  chapter  provisions, 
§31-22-13. 

Contact  lenses. 

Selling  or  dispensing  in  violation  of 
restrictions,  §31-12-12. 

Corpses. 

Disclosure  of  death  of  person  with 
infectious  or  communicable 
disease,  §31-21-3. 

Disinterment  by  coroner  without  good 
grounds,  §31-21-42. 

Incineration  or  cremation  of  dead  body 
or  parts  thereof,  §31-21-5. 

Omission  to  perform  duties  imposed  by 
chapter,  §31-21-40. 

Emergency  medical  services. 

Fraud  and  deceit. 

False  representation  as  certified 
technician,  §31-11-61. 

Eye  banks. 

Unlawful  conduct,  §31-23-9. 

Eyeglass  frames. 

Use  of  flammable  materials  prohibited, 
§31-1-2. 
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MISDEMEANORS  —  Cont’d 
Eyeglass  laboratories,  etc. 

Delivery  of  completed  work,  §31-1-2. 

Fraud. 

Emergency  medical  services. 

False  representation  as  certified 
technician,  §31-11-61. 

Health. 

Violations  of  title  provisions,  §31-5-8. 

Health  care  employee  records 
checks. 

Director’s  criminal  liability,  §31-7-259. 
Health  care  personnel. 

False  representation  or  impersonation, 
§31-1-4. 

Hepatitis. 

Death  of  person  with  infectious  or 
communicable  disease. 

Disclosure  requirements,  §31-21-3. 

Highways. 

Erection  or  maintenance  of  unlawful 
or  unauthorized  signs  or 
structures,  §32-6-51. 

Nudity  or  sexual  conduct,  display  on 
signs  visible  from  public 
roadways,  §32-6-52. 

Violations  of  title  provisions,  §32-1-10. 
Weight  and  size  of  vehicles  and  loads. 
Enforcement  of  load  limitations, 
§32-6-27. 

Home  health  agencies. 

Unlicensed  operation,  §31-7-158. 
Impersonation. 

Health  care  personnel,  §31-1-4. 
Incineration  or  cremation  of  dead 
body  or  parts  thereof,  §31-21-5. 
Junkyards. 

Violations  of  provisions,  §32-6-247. 
Lead  poisoning  prevention,  §31-41-6. 
Motor  vehicles. 

Stopping  vehicles  for  purposes  of 
weighing,  measuring  or 
inspecting. 

Refusal  to  stop,  §32-6-30. 

Outdoor  advertising. 

Erection  or  maintenance  of  sign 
without  permit,  §32-6-91. 
Maintenance  of  unauthorized  sign, 
§32-6-92. 

Nudity  or  sexual  conduct,  display  on 
signs  visible  from  public 
roadways,  §32-6-52. 

Personal  care  homes. 

Employee  records  checks. 

Director’s  criminal  liability, 
§31-7-259. 


MISDEMEANORS  —Cont’d 
Personal  care  homes  — Cont’d 
Operating  unlicensed  personal  care 
home,  §31-7-12.1. 

Rabies  control. 

Violations  of  chapter  provisions, 
§31-19-10. 

Radiation  control. 

Violation  of  licensing  or  registration 
provisions,  §31-13-13. 

Tanning  facilities. 

Noncompliance  with  chapter,  §31-38-9. 

Tattooing. 

Tattoo  studios,  §31-40-7. 

Tolls,  §32-10-64. 

Tourist  courts. 

Operation  without  permit,  §31-28-7. 
Venereal  diseases. 

Violations  of  chapter  provisions, 
§31-17-8. 

MISSING  IN  ACTION  (MIA). 
Interstate  highway  rest  areas. 

POW/MIA  flag. 

Flying  at  rest  areas,  §32-2-8. 

MOBILE  HOMES. 

Permits. 

Transporting  mobile  homes. 

Excess  weight  and  dimensions, 
§32-6-28. 

Transportation  of  mobile  home  for 
another. 

Permits  for  excess  weight  and 
dimensions,  §32-6-28. 

MODULAR  UNIT  TRANSPORTER. 
Permits  for  excess  weight  and 
dimensions,  §32-6-28. 

MORTGAGES. 

Hospital  authorities. 

Mortgaging  of  purchased  hospital 
facilities,  §31-7-87. 

Payment  of  general  obligations, 
§31-7-88. 

MOTELS. 

Tourist  courts,  §§31-28-1  to  31-28-7. 

MOTOR  CARRIERS. 

Size  and  weight  of  vehicles. 

Motor  vehicles  generally,  §§32-6-20  to 
32-6-31. 

Weight  and  size  of  vehicles  and 
loads. 

Motor  vehicles  generally,  §§32-6-20  to 
32-6-31. 
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MOTORCYCLES. 

Travel  lanes  designated  for  use  of, 

§32-9-4. 

MOTOR  HOTELS. 

Tourist  courts,  §§31-28-1  to  31-28-7. 

MOTOR  VEHICLE  ACCIDENTS. 
Victims. 

Do  not  resuscitate  orders,  §§31-39-1  to 
31-39-9. 

MOTOR  VEHICLE  INSURANCE. 
Load  and  weight  limits,  exceeding. 

Insurance  standards,  §32-6-28. 

Weight  and  load  limits,  exceeding. 

Insurance  standards,  §32-6-28. 

MOTOR  VEHICLES. 

Agricultural  and  farming 
equipment. 

Exemption  from  weight  and  size 
requirements,  §32-6-25. 

Criminal  offenses. 

Stopping  vehicles  for  purposes  of 
weighing,  measuring  or 
inspecting. 

Refusal  to  stop,  §32-6-30. 

Definitions. 

Length  of  vehicles  and  loads,  §32-6-24. 
Weight  of  vehicle  and  load,  §32-6-26. 

Equipment. 

Tire  chains  or  tires  equipped  with 
safety  spike-metal  studs. 

Limited  access  to  roads  due  to 
inclement  weather, 
requirements,  §32-6-5. 

Forest  management  equipment. 
Exemption  from  weight  and  size 
requirements,  §32-6-25. 

License  plates. 

Enforcement  of  load  limitations. 
Refusal  to  deliver  plate  upon 

demand  prohibited,  §32-6-27. 

Loads. 

Generally,  §§32-6-20  to  32-6-31. 

Mirrors. 

Length  of  vehicles  and  loads. 

Limits  not  to  include  mirrors, 
§32-6-24. 

Width  of  vehicles  and  loads. 

Limits  not  to  include  mirrors, 
§32-6-23. 

Reports. 

Refusal  to  stop  for  purposes  of 
weighing,  measuring  or 
inspecting,  §32-6-30. 


MOTOR  VEHICLES  — Cont’d 
Size  of  vehicles  and  loads. 

Generally,  §§32-6-20  to  32-6-31. 

Snow. 

Tire  chains  or  tires  equipped  with 
safety  spike-metal  studs. 

Limited  access  to  roads  due  to 
inclement  weather, 
requirements,  §32-6-5. 

Tires. 

Chains. 

Limited  access  to  roads  due  to 
inclement  weather, 
requirements,  §32-6-5. 

Weight  and  size  of  vehicles  and 
loads,  §§32-6-20  to  32-6-31. 
Administrative  determination  of 
assessment  for  violations, 

§32-6-27. 

Agricultural  and  farming  equipment. 

Exemptions,  §32-6-25. 

Construction  of  certain  code 
provisions,  §32-6-31. 

Driver  training  and  certification. 
Carrying  oversize  or  overweight 
loads,  §32-6-28. 

Enforcement  of  load  limitations, 
§32-6-27. 

Excess  weight  and  dimensions. 

Permit  requirement,  §32-6-28. 
Farming  equipment. 

Exemptions,  §32-6-25. 

Forest  management  equipment. 

Exemptions,  §32-6-25. 

General  restrictions,  §32-6-20. 

Height  dimensions,  §32-6-22. 

Insurance  standards,  §32-6-28. 

Law  enforcement. 

Department  of  public  safety 
responsibility,  §32-6-29. 

Length  dimensions,  §32-6-24. 
Transport  vehicles  exempted, 
§32-6-25.1. 

Multitrip  permit,  §32-6-28. 

Permits  for  excess  weight  and 
dimensions,  §32-6-28. 

Refusal  to  stop  for  weighing, 

measuring  or  inspecting,  §32-6-30. 
Reports  of  violations,  §32-6-30. 

Rules  and  regulations. 

Department  of  transportation 
responsibility,  §32-6-29. 
Schedule  of  permit  fees,  §32-6-28. 
Stopping  vehicles  for  purposes  of 
weighing,  measuring  or 
inspecting,  §32-6-30. 
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MOTOR  VEHICLES  —  Cont’d 
Weight  and  size  of  vehicles  and 
loads  — Cont’d 
Weight  dimensions,  §32-6-26. 

Width  dimensions,  §32-6-23. 

Transport  vehicles  exempted, 
§32-6-25.1. 

MUDFLAPS. 

Motor  vehicles. 

Length  of  vehicles  and  loads. 

Length  limitations  to  be  exclusive  of 
mudflaps,  §32-6-24. 

MULTIPLE  MESSAGE  SIGNS. 
Defined,  §32-6-71. 

Outdoor  advertising,  §32-6-75. 

MUNICIPAL  CORPORATIONS. 
Buildings. 

Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
State  and  local  government 
buildings. 

Smoking  prohibited  in,  §31-12A-3. 
Commercial  driveways. 

Regulation,  §32-6-135. 

Gray  water. 

Reuse  violations. 

Authority  to  punish,  §31-3-5.2. 
Highways,  roads  and  streets. 
Municipal  construction  contracts, 
§§32-4-110  to  32-4-123. 

Municipal  street  systems,  §§32-4-90  to 
32-4-123. 

Railroad  grade  crossing. 

Installation  of  protective  devices, 
ordering,  §32-6-200. 

Hospital  authorities  law. 

County  and  municipal  authorities, 
§§31-7-70  to  31-7-96. 

Outdoor  watering  restrictions. 

Gray  water. 

Reuse  violations. 

Authority  to  punish,  §31-3-5.2. 
Railroad  grade  crossing. 

Installation  of  protective  devices, 
ordering,  §32-6-200. 

Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
State  and  local  government  buildings. 
Smoking  prohibited  in,  §31-12A-3. 
Transit  services. 

Transit  agency  contracting  with  local 
government  to  provide,  §32-9-11. 


MUNICIPAL  ELECTIONS. 

Transit  services  with  local 
government. 

Transit  agency  contracting  with 
municipalities  to  provide, 

§32-9-11. 

MUTILATION. 

Georgia  highway  authority. 

Revenue  bonds. 

Replacement  of  mutilated  bonds, 
§32-10-37. 

Human  remains. 

Notification  of  law  enforcement 
agency,  §31-21-6. 

State  road  and  tollway  authority. 

Revenue  bonds. 

Replacement  of  mutilated  bonds, 
§32-10-97. 

Vital  records. 

Prohibited  acts,  §31-10-31. 

N 

NAMES. 

Birth  certificates. 

Change  of  name. 

Amendment  of  certificate,  §31-10-23. 
Change  of  name. 

Birth  certificates,  §31-10-23. 

Children. 

Adoption,  §31-10-13. 

Paternity  determinations,  §§31-10-9, 
31-10-14. 

Vital  records. 

Birth  certificates. 

Change  of  name. 

Amendment  of  certificate, 
§31-10-23. 

NARCOTIC  DRUGS. 

Paramedics. 

Administration  of  narcotic  antagonists, 
§31-11-54. 

NEGLIGENCE. 

Personal  care  homes. 

Unlicensed  homes. 

Negligence  per  se  in  case  of  personal 
injury  or  wrongful  death, 
§31-7-12.1. 

NEPHEWS. 

Medical  consent. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 
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NEPHROLOGY. 

Kidney  dialyzer. 

Discretion  as  to  reuse. 

Interference  with  exercise  of 
discretion. 

Discrimination  against  physician 
specializing  in  practice  of 
nephrology,  §31-16-7. 

NEUTRONS. 

Ionizing  radiation. 

Defined  as  including,  §31-13-3. 

Radiation. 

Defined  as  including,  §31-13-3. 

NEWBORNS. 

Breast-feeding  babies,  §31-1-9. 
Disabled  newborns. 

Referral  to  treatment  and 

rehabilitative  services,  §31-1-3.1. 
Reporting  requirements,  §31-1-3.1. 

Evaluations. 

Detection  of  hearing  impairments  in 
infants,  §31-1-3. 

Hearing  screening,  §31-1-3.2. 

Genetic  testing. 

State-wide  network  for  medical 
genetics  services,  §31-12-5. 
Hearing  impairments  in  infants. 
Detection  and  evaluations,  §§31-1-3, 
31-1-3.2. 

Hearing  screening  for  newborns, 

§31-1-3.2. 

Inherited  metabolic  and  genetic 
disorders. 

Prevention  of  serious  illness,  severe 
physical  or  developmental 
disabilities,  and  death,  §31-12-6. 
Metabolic  disorders. 

State-wide  network  for  medical 
genetics  services,  §31-12-5. 

Tests  and  parental  counseling, 
§31-12-7. 

Midwives,  §§31-26-1  to  31-26-7. 
Pertussis  disease  and  vaccination. 
Information  to  be  provided  to  parents 
by  hospitals,  §31-1-12. 
Rehabilitative  services. 

Disabled  newborn  persons. 

Referral  to  treatment,  §31-1-3.1. 
Umbilical  cord  blood  bank,  §§31-46-1 
to  31-46-5. 

Venereal  disease. 

Prophylactic  treatment  at  childbirth, 
§31-17-5. 


NEWBORN  UMBILICAL  CORD 
BLOOD  BANK,  §§31  -46-1  to 
31-46-5. 

Commission  for  saving  for  the  cure. 

Creation,  §31-46-4. 

Education  program,  §31-46-3. 
Responsibilities,  §31-46-4. 

Creation  of  network  of  banks, 

§31-46-3. 

Definitions,  §31-46-2. 

Education  program,  §31-46-3. 

Funding  to  conform  to  federal  law, 

§31-46-5. 

Legislative  findings,  §31-46-1. 

NEXT  OF  KIN. 

Cardiopulmonary  resuscitation. 

Do  not  resuscitate  orders. 

Physician  refusing  to  comply  with 
order. 

Notification  of  next  of  kin  of 
patient,  §31-39-7. 

NIECES. 

Medical  consent. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

NONALCOHOLIC  BEVERAGES. 
Safety  rest  areas. 

Vending  machines  to  dispense, 
§32-6-116. 

NON  COMPOS  MENTIS. 

Service  of  nonresidents  in 

condemnation  proceedings, 

§32-3-9. 

NONFAMILY  ADULTS. 

Homes  for. 

Personal  care  home  defined,  §31-7-12. 

NONFERROUS  METALS. 

Junk. 

Defined  as  including,  §32-6-240. 

NONIONIZING  RADIATION. 

Defined,  §31-13-3. 

NONPAYMENT  OF  TOLLS,  §32-10-64. 

NONPROFIT  CORPORATIONS. 
Hospitals. 

Disposition. 

Notice  to  attorney  general, 
§31-7-401. 

NONRELATED  PERSONS. 
Residential  facilities  for. 

Personal  care  home  defined,  §31-6-2. 
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NONRESIDENTS. 

Burn  victims. 

Death  certificate  for  nonresident 
victim,  §31-10-15. 

Death. 

Nonresident  burn  victim,  death 
certificate  for,  §31-10-15. 

NONRESUSCITATION. 
Cardiopulmonary  resuscitation. 

Candidate  for  nonresuscitation. 

Defined,  §31-39-2. 

Order  not  to  resuscitate. 

Persons  authorized  to  issue, 

§31-39-4. 

NONSLIP  FLOORS. 

Tanning  facilities. 

Stand-up  tanning  booths,  §31-38-6. 

NOTICE. 

Abortion. 

Spontaneous  fetal  death,  §31-10-29. 
Vital  records  requirements,  §31-10-29. 
Advance  directives  for  health  care. 
Agents,  duties  and  responsibilities, 
§31-32-8. 

Physicians  or  health  care  providers. 
Notice  to  agent  of  noncompliance, 
§31-32-9. 

Birth  certificates. 

Judicial  procedure  to  establish  facts  of 
birth. 

Delayed  certificate  rejected, 
§31-10-12. 

Department  of  community  health. 

Rulemaking  procedure,  §31-6-21.1. 
Eminent  domain. 

Highways,  roads  and  streets. 
Condemnation  proceedings. 

Location  as  highway,  §32-3-5. 
Health  care  facilities. 

Certificate  of  need  program. 

Approval  of  application,  §31-6-43. 
Health  share  volunteers  in 
medicine. 

Patient  or  legal  representative. 

State  officer  or  employee. 

Health  care  provider  executing 
contract  with  governmental 
contractor  considered, 
§31-8-194. 

Highways,  roads  and  streets. 

Eminent  domain. 

Condemnation  proceedings. 

Location  as  highway,  §32-3-5. 


NOTICE  — Cont’d 
Hospitals. 

Acquisition. 

Notice  of  proposed  transaction, 
§31-7-401. 

Publication  by  attorney  general, 
§31-7-404. 

Notice  prior  to  issuance  or  renewal 
of  permit  to  operate  hospital, 
§31-7-408. 

Notice  to  attorney  general, 

§§31-7-401  to  31-7-403. 
Disposition  by  nonprofit  corporation, 
§31-7-401. 

Lead  poisoning  hazards. 

Childhood  lead  exposure  control, 
§31-41-13. 

Long-term  health  care. 

Involuntary  transfer  of  resident, 
§31-8-116. 

Personal  care  homes. 

License  requirements,  §31-7-12.1. 
Substance  abuse. 

Special  facilities. 

Proposed  special  facility,  §31-1-8. 

Vaccinations. 

Childhood  vaccination  registry, 
§31-12-3.1. 

Vital  records. 

Birth  certificates. 

Judicial  procedure  to  establish  facts 
of  birth. 

Delayed  certificate  rejected, 
§31-10-12. 

NOTICE  OF  APPEAL. 

Condemnation  of  realty. 

Acquisition  of  property  for 
transportation  purposes, 

§§32-3-14,  32-3-16. 

Health  department,  §31-5-3. 

NUCLEAR  POWER. 

Radiation  control  generally, 

§§31-13-1  to  31-13-25. 

NUDITY. 

Displays  of  nudity  or  sexual  conduct 
on  outdoor  advertising  visible 
from  roadway,  §32-6-52. 

NUISANCES. 

Bathhouses. 

Abating  operation  of  bathhouses, 
§31-12-11. 

Health. 

Abatement,  §31-5-10. 

Injunctions,  §31-5-9. 
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NUISANCES  —  Cont’d 
Midwives. 

Injunctive  relief  to  abate  public 
nuisance,  §31-26-7. 

Outdoor  advertising. 

Erection  or  maintenance  of  sign 
without  permit,  §32-6-93. 
Maintenance  of  unauthorized  sign, 
§32-6-94. 

Personal  care  homes. 

Operating  unlicensed  personal  care 
home,  §31-7-12.1. 

NURSES. 

Bioterrorism. 

Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 

§31-12-2. 

Cardiopulmonary  resuscitation. 

General  provisions,  §§31-39-1  to 
31-39-9. 

Flu  shots. 

Health  care  workers  and  other 

employees  in  hospitals,  §31-7-18. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 
Immunity. 

Medical  consent. 

Good  faith  reliance  on  decisions 

made  by  person  believed  to  have 
medical  consent  authority, 
§31-9-2. 

Influenza  vaccine. 

Free  flu  shots  for  health  care  workers 
and  other  employees  in  hospitals, 
§31-7-18. 

Medical  consent. 

Immunity  for  good  faith  reliance  on 
decisions  made  by  person  believed 
to  have  authority,  §31-9-2. 
Medical  review  committees. 

Generally,  §§31-7-140  to  31-7-143. 
Peer  review  groups. 

Generally,  §§31-7-130  to  31-7-133. 

NURSING  HOME  EMPLOYEES’ 

RECORDS  CHECKS,  §§31-7-350  to 
31-7-354. 

Civil  liability. 

Employment  of  applicant  with  a 
criminal  record,  §31-7-353. 
Immunity,  §31-7-352. 

Definitions,  §31-7-350. 


NURSING  HOME  EMPLOYEES’ 
RECORDS  CHECKS  —  Cont’d 
Employment  of  applicant  with  a 
criminal  record. 

Enforcement. 

Department  of  community  health, 
§31-7-354. 

Penalty,  §31-7-353. 

Enforcement  of  article. 

Department  of  community  health, 
§31-7-354. 

Request,  §31-7-351. 

Unsatisfactory  determinations. 

Effect,  §31-7-351. 

NURSING  HOME  PROVIDER  FEE 
ACT,  §§31-8-161  to  31-8-169. 

NURSING  HOMES. 

Abuse  or  exploitation  of  residents. 

Long-term  health  care  facilities, 
§§31-8-80  to  31-8-88. 

Admissions. 

Suspension  of  admissions,  §31-7-2.2. 

Advance  directives  for  health  care, 
§§31-32-1  to  31-32-14. 

Construction  and  modernization  of 
medical  facilities. 

Grants  generally,  §§31-7-50  to  31-7-57. 
Death  of  patient,  §31-7-16. 
Deficiencies. 

Availability  of  reports  of  cited 
deficiencies,  §31-7-2.1. 

Imposition  of  sanction,  §31-7-3.2. 

Notice  of  cited  deficiency,  §31-7-3.2. 

Definitions. 

Personal  care  home,  §31-7-12. 
Unlicensed  personal  care  home, 
§31-7-12.1. 

Determination  or  pronouncement  of 
death,  §31-7-16. 

Emergency  relocation  of  residents. 

Determination  residents  are  in  danger, 
§31-7-2.2. 

Employee  records  checks,  §§31-7-350 
to  31-7-354. 

Civil  liability,  §31-7-352. 

Employment  of  applicant  with  a 
criminal  record,  §31-7-353. 
Definitions,  §31-7-350. 

Employment  of  applicant  with  a 
criminal  record. 

Civil  liability,  §31-7-353. 
Enforcement. 

Department  of  community  health, 
§31-7-354. 
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NURSING  HOMES  — Cont’d 
Employee  records  checks  — Cont’d 
Facility  directors. 

Immunity  from  liability,  §31-7-352. 
Georgia  crime  information  center. 

Immunity  from  liability,  §31-7-352. 
Notice  on  application  form,  §31-7-351. 
Records  check  application. 

Employee  applications,  §31-7-351. 
Unsatisfactory  determinations. 

Effect,  §31-7-351. 

Fees. 

Provider  fee  act,  §§31-8-161  to 
31-8-169. 

Health  care  services  to  low  income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 

Influenza  virus  vaccine  offered  to 
patients. 

Rules  and  regulations  to  require, 
§31-7-2.1. 

Inspections. 

Local  boards,  §31-7-12. 

State  ombudsman  or  community 
ombudsman,  §31-7-12. 

List  of  facilities  surveyed,  inspected 
or  investigated  during  month. 
Department  to  compile  and  distribute, 
§31-7-2.1. 

Living  wills. 

Advance  directives  for  health  care, 
§§31-32-1  to  31-32-14. 

Long-term  care  facility  resident 
abuse  reporting  act. 

General  provisions,  §§31-8-80  to 
31-8-88. 

Long-term  care  ombudsman 
program. 

General  provisions,  §§31-8-50  to 
31-8-63. 

Medical  review  committees. 

Generally,  §§31-7-140  to  31-7-143. 
Modernization  of  medical  facilities. 

Grants  generally,  §§31-7-50  to  31-7-57. 
Peer  review  groups. 

Generally,  §§31-7-130  to  31-7-133. 
Personal  care  homes. 

Licensing,  employee  record  checks, 
§§31-7-250  to  31-7-265. 

Remedies  for  residents,  §§31-8-130  to 
31-8-139. 

Personal  services  defined,  §31-7-12. 
Pneumococcal  bacteria  vaccine 
offered  to  patients. 

Rules  and  regulations  to  require, 
§31-7-2.1. 


NURSING  HOMES  —Cont’d 
Provider  fee  act,  §§31-8-161  to 
31-8-169. 

Account  of  revenues  raised,  §31-8-163. 

Use  of  funds,  §31-8-165. 

Application  of  medical  assistance  act, 
§31-8-169. 

Appropriation  of  revenue,  §31-8-166. 
Constitutional  authority  for  passage, 
§31-8-161. 

Definitions,  §31-8-162. 

Legislative  authority,  §31-8-161. 
Medical  assistance  act  application, 
§31-8-169. 

Patient  day  as  basis  for  fee,  §31-8-164. 
Record-keeping,  §31-8-165. 

Refunds  for  overpayment,  §31-8-165. 
Reports,  §31-8-167. 

Revenues  raised. 

Appropriation  by  general  assembly, 
§31-8-166. 

Separate  account,  §31-8-163. 

Use  of  funds,  §31-8-165. 

Schedule  of  payment,  §31-8-164. 
Waiver  request,  §31-8-168. 

Reports  of  cited  deficiencies. 
Availability,  §31-7-2.1. 

Imposition  of  sanction,  §31-7-3.2. 
Notice,  §31-7-3.2. 

O 

OATHS. 

Highway  construction  contracts. 

County  construction  contracts. 

Oath  by  successful  bidder,  §32-4-73. 
Department  of  transportation. 

Oath  by  successful  bidder,  §32-2-72. 
Municipal  construction  contracts. 

Oath  by  successful  bidder, 
§32-4-122. 

Hospital  authorities. 

Members,  §31-7-74.2. 

OBLITERATION. 

Advance  directives  for  health  care. 

Methods  of  revoking,  §31-32-6. 

OBSCENITY. 

Outdoor  advertising  depicting 
obscene  material,  §§32-6-52, 
32-6-75. 

OBSTETRICAL  FACILITIES. 
Ambulatory  surgical  or  obstetrical 
facility. 

Defined,  §31-6-2. 
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OBSTETRICAL  FACILITIES  —Cont’d 

Ambulatory  surgical  or  obstetrical 
facility  — Cont’d 

Health  care  facility  defined  as 
including,  §31-6-2. 

OBSTETRICS  AND  OBSTETRICAL 
SERVICES. 

Clinical  health  services  defined  as 
including,  §31-6-2. 

OBSTRUCTING  HIGHWAYS,  ROADS 
AND  STREETS. 

Public  roads,  §32-6-1. 

Removal  of  obstructions  or  property 
during  state  of  emergency, 
§32-6-4. 

OCCUPATIONAL  DISEASE 
COMPENSATION. 

Hepatitis. 

Employees  of  state  institutions  who 
contract  infectious  hepatitis. 
Compensation,  §§31-29-1  to  31-29-8. 

Tuberculosis. 

Employees  of  state  institutions  who 
contract  tuberculosis. 
Compensation,  §§31-29-1  to  31-29-8. 

OCCUPATIONAL  SAFETY  AND 
HEALTH. 

Control  of  hazardous  conditions. 

Departmental  issuance  of  orders  and 
directives,  §31-12-8. 

Right  of  entry  to  facility,  §31-12-10. 

OCCUPATIONAL  THERAPISTS. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 

OMBUDSMAN. 

Long-term  care  ombudsman 
program. 

General  provisions,  §§31-8-50  to 
31-8-63. 

ON-SITE  INSPECTIONS. 

Home  health  agencies. 

Licensure  inspection,  §31-7-154. 

OPEN-HEART  SURGERY. 

Clinical  health  services  defined  as 
including,  §31-6-2. 

Service-specific  need  methodologies. 

Establishment  by  department  of 
community  health,  §31-6-21. 


OPTICIANS. 

Contact  lenses. 

Selling  or  dispensing. 

Restrictions,  §31-12-12. 

OPTOMETRISTS. 

Contact  lenses. 

Selling  or  dispensing. 

Restrictions,  §31-12-12. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 
Medical  review  committees. 

Generally,  §§31-7-140  to  31-7-143. 
Peer  review  groups. 

Generally,  §§31-7-130  to  31-7-133. 

ORDINANCES. 

County  boards  of  health. 

Enforcement  under  local  ordinances, 
§31-3-16. 

County  boards  of  health  and 
wellness. 

Option  for  certain  counties  to  create 
by  ordinance,  §31-3-2.1. 

ORGANS. 

Clinical  laboratories,  §§31-22-1  to 
31-22-13. 

Legal  organs. 

Lease  of  air  rights,  §32-6-117. 
Medical  laboratories,  §§31-22-1  to 
31-22-13. 

Renal  disease. 

Department  of  human  services. 
Duties  of  commissioner,  §31-16-5. 
Surgical  risk  of  loss. 

Disclosure,  §31-9-6.1. 

Tanning  facilities. 

Warning  signs,  §31-38-4. 

OSTEOPATHIC  SERVICES  OR 
FACILITIES. 

Certificate  of  need  program. 

Need  for  new  service  or  facility, 
determination,  §31-6-42. 

OSTEOPATHS. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 

OSTEOPOROSIS. 

Bone  mass  measurement  coverage 
act,  §§31-15A-1  to  31-15A-3. 
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OUTDOOR  ADVERTISING,  §§32  6-70 
to  32-6-97. 

Adverse  agency  action. 

Appeal  from,  §32-6-79. 

Applicability  of  administrative 
procedure  act,  §32-6-95. 

Construction  of  part,  §32-6-97 . 
Contracts. 

Interagency  contracts,  §32-6-87 . 
Defined  areas,  §32-6-71. 

Board  to  designate,  §32-6-88. 
Designation,  §32-6-88. 

Directional  signs. 

Retention  in  defined  areas,  §32-6-89. 
Retention  of  directional  signs,  displays 
and  devices,  §32-6-89. 

Rulemaking  authority,  §32-6-90. 
Definitions,  §32-6-71. 

Designation. 

Beyond  660  feet  of  nearest  edge  of 
right  of  way,  §32-6-73. 

Within  660  feet  of  nearest  edge  of 
right  of  way,  §32-6-72. 

Directional  signs. 

Defined,  §32-6-71. 

Exceptions  to  spacing  limitations, 
§32-6-77. 

Restrictions  generally,  §32-6-76. 
Eminent  domain,  §§32-6-82  to  32-6-86. 
Acquisition  of  property  rights  in 
outdoor  advertising,  §32-6-82. 
County  or  municipality  acquisition. 
Requirements  of  applicable 
ordinances,  regulations  or 
resolutions,  §32-6-83. 
Compensation  contingent  upon  federal 
matching  funds,  §32-6-86. 

Interests  and  losses  which  may  be 
compensated,  §32-6-84. 
Department’s  exercise  of  eminent 
domain  power  to  acquire 
interests,  §32-6-85. 

Illegal  or  unauthorized  signs. 
Injunctive  relief,  §§32-6-93,  32-6-94. 
Permits  for  nonconforming  signs. 
Refusal  to  issue  additional  permits 
to  persons  maintaining  illegal 
sign,  §32-6-79. 

Revocation  or  withholding  of  permits 
for  illegal  or  unauthorized 
actions  against  highway 
property,  §32-6-81. 

Prosecution,  §32-6-92. 

Public  nuisance,  §32-6-93. 

Revocation  or  withholding  of  permits. 
Applicability  of  administrative 
procedure  act,  §32-6-95. 


OUTDOOR  ADVERTISING  —  Cont’d 
Illumination  restrictions,  §32-6-75. 
Interagency  agreements. 

Agreements  with  United  States 
secretary  of  transportation, 

§32-6-87. 

Legislative  findings,  §32-6-70. 

Location  restrictions,  §32-6-75. 

Moving  signs,  §32-6-75. 

Multiple  message  signs,  §32-6-75. 
Nudity. 

Displays  of  nudity  or  sexual  conduct 
on  outdoor  advertising  visible 
from  roadway,  §32-6-52. 
Ordinance,  regulation  or  resolution 
more  restrictive  than  part. 

Not  abrogated,  §32-6-97. 

Permits  for  nonconforming  signs. 
Additional  permits. 

Grounds  for  refusal,  §32-6-79. 

Appeal  from  adverse  agency  action, 
§32-6-79. 

Applicability  of  administrative 
procedure  act,  §32-6-95. 
Applications. 

Generally,  §32-6-74. 

Duration,  §32-6-74. 

Erection  or  maintenance  of  sign 
without  permit. 

Public  nuisance,  §32-6-93. 

Unlawful,  §32-6-91. 

Extensions,  §32-6-74. 

Fees,  §32-6-74. 

Issuance,  §32-6-79. 

Renewals,  §§32-6-74,  32-6-80. 
Revocation  or  withholding  of  permits, 
§32-6-81. 

Transferability,  §§32-6-74,  32-6-80. 
Permits  for  trimming  trees  and 
vegetation,  §32-6-75.3. 

Public  policy. 

Declaration,  §32-6-70. 

Public  service  signs. 

Defined,  §32-6-71. 

Restrictions,  §32-6-78. 

Restrictions,  §32-6-75. 

Directional  signs  generally,  §32-6-76. 
Exceptions  to  spacing  limitations, 
§32-6-77. 

Public  service  signs,  §32-6-78. 

Right  of  entry  upon  private  lands. 

Authority  to  implement  administrative 
decisions,  §32-6-96. 

Return  or  disposition  of  stored  sign 
remnants,  §32-6-96. 
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OUTDOOR  ADVERTISING  —  Cont’d 
Right  of  entry  upon  private  lands 

— Cont’d 

When  reimbursement  of  department 
for  expenses,  §32-6-96. 

Roadside  enhancement  and 

beautification  council,  §32-6-75.1. 
Roadside  enhancement  and 

beautification  fund,  §32-6-75.2. 
Sign  erection  or  maintenance 
beyond  660  feet,  §32-6-73. 

Sign  erection  or  maintenance  within 
660  feet,  §32-6-72. 

Size  restrictions,  §32-6-75. 

Sound  from  sign,  §32-6-75. 

Trimming  and  removal  of  vegetation 
in  front  of  signs. 

Duties  of  roadside  enhancement  and 
beautification  council,  §32-6-75.1. 
Permits,  §32-6-75.3. 

Roadside  enhancement  and 

beautification  fund,  §32-6-75.2. 
Trees  considered  to  be  landmark, 
historic  and  specimen  trees, 
exception,  §32-6-75.3. 

OUTDOOR  WATER  USE 
RESTRICTION. 

Gray  water. 

Defined,  private  residential  reuse, 
§31-3-5.2. 

OUTPATIENT  TREATMENT. 
Tuberculosis. 

Hospitalization  of  persons  with  active 
tuberculosis. 

Order  directing  compliance  with 
evaluation  plan  or  outpatient 
treatment,  §31-14-13. 

Vital  records. 

Definition  of  institution,  §31-10-1. 

OVARIES. 

Removal  of  ovaries. 

Definition  of  sterilization  procedure, 
§31-20-1. 

OVERDOSES. 

Paramedics. 

Administration  of  narcotic  antagonists, 
§31-11-54. 

OVERHANG. 

Motor  vehicles. 

Size  and  weight  of  vehicles. 

Automobile  carriers. 

Maximum  length  to  be  exclusive 
of  overhang,  §32-6-24. 


OVERPASSES. 

Highway  overpasses. 

Construction  in  lieu  of  grade  crossings. 
Cost,  §32-6-192. 

Improvement  of  existing  underpass 
or  overpass,  §32-6-199. 

Judicial  review  of  agency  decision, 
§32-6-203. 

Maintenance,  §32-6-197. 

Procedure,  §32-6-192. 

Defined,  §32-1-3. 

OVERSIZE  AND  OVERWEIGHT 
VEHICLES. 

Weight  and  size  of  vehicles  and 
loads,  generally,  §§32-6-20  to 
32-6-31. 

P 

PAIN  AND  SUFFERING. 
Cardiopulmonary  resuscitation, 

§31-39-1. 

PAINT. 

Lead  poisoning  prevention,  §§31-41-1 
to  31-41-19. 

PARAMEDICS. 

Cardiopulmonary  resuscitation. 

General  provisions,  §§31-39-1  to 
31-39-9. 

Emergency  medical  services. 

General  provisions,  §§31-11-1  to 
31-11-82. 

PARENT  AND  CHILD. 

Medical  consent. 

General  provisions,  §§31-9-1  to  31-9-7. 
Venereal  diseases. 

Informing  parent,  §31-17-7. 

PARKING. 

Gateway  center,  Cobb  county, 

§32-2-4.1. 

PARKS  AND  RECREATION. 

Outdoor  advertising  near  public 

park  or  recreation  area,  §32-6-75. 

PATERNITY. 

Birth  certificates. 

Issuance  of  new  certificate  following 
paternity  determination, 
§31-10-14. 

Vital  records. 

Birth  certificates. 

Issuance  of  new  certificate  of  birth 
following  paternity 
determination,  §31-10-14. 
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PATERNITY  —  Cont’d 
Vital  records  — Cont’d 

Copy  of  paternity  determination. 

Clerk  of  court  to  forward  to  state 
registrar,  §31-10-13.2. 

PAYMENT  IN  FULL. 

Georgia  highway  authority. 

Leasing  of  projects. 

Cessation,  §32-10-11. 

Highways. 

Illegal  sign  removal,  §32-6-96. 

Toll  roads. 

Tolls  ended,  §32-10-108. 

PEACE  OFFICERS. 

Bioterrorism. 

Vaccinations  for  emergency 

responders,  §§31-35-10,  31-35-11. 

Hepatitis. 

Vaccinations,  §§31-35-1  to  31-35-3. 

Vaccinations. 

Bioterrorism,  emergency  responders, 
§§31-35-10,  31-35-11. 

Hepatitis,  §§31-35-1  to  31-35-3. 

PEER  REVIEW  GROUPS. 
Professional  health  care  providers 
generally,  §§31-7-130  to  31-7-133. 

PELVIC  INFLAMMATORY  DISEASE. 
Chlamydia  screening  test,  §§31-15A-1 
to  31-15A-3. 

PENALTIES. 

Personal  care  homes. 

Unlicensed  homes,  §31-7-12.1. 

PERINATAL  SERVICES. 

Basic  perinatal  services. 

Defined,  §31-6-2. 

Certificate  of  need. 

Application,  §31-6-40.2. 

Basic  services  in  certain  counties. 

Need,  considerations,  §31-6-42. 

New  services,  §31-6-40.2. 

Revocation. 

Failure  to  provide  required 
uncompensated  services, 
§31-6-40.2. 

Defined,  §31-6-40.2. 

Need  methodologies  for  clinical 
health  services. 

Establishment,  §31-6-21. 

New  service. 

Certificate  of  need  application, 
§31-6-40.2. 

Defined,  §31-6-40.2. 


PERINATAL  SERVICES  —  Cont’d. 
Standard  number  of  births  specified 
in  state  health  plan. 

Duty  to  achieve,  §31-6-40.2. 
Uncompensated  indigent  or  charity 
care. 

New  service  to  provide,  §31-6-40.2. 

PERMITS. 

Commercial  driveways,  §32-6-133. 
Construction  or  improvement, 
§32-6-131. 

Michelle’s  Law,  health  and  safety  of 
public  swimming  pools. 

Issuance  and  expiration,  §31-45-4. 
Swimming  pools. 

Michelle’s  law,  health  and  safety  of 
public  swimming  pools. 

Issuance  and  expiration,  §31-45-4. 
Tattoo  studios. 

Denial,  suspension  and  revocation, 
§31-40-3. 

Administrative  review,  §31-40-4. 
Issuance,  §31-40-2. 

Trimming  trees  and  vegetation  from 
outdoor  advertising  signs, 

§32-6-75.3. 

PERSONAL  CARE  HOMES, 

§§31-7-250  to  31-7-265. 

Criminal  records  checks,  §31-2-9. 
Employees. 

Civil  liability. 

Misuse  or  attempted  misuse  of 
information,  §31-7-260. 
Confirmation  of  employee 
identification. 

Requirement  of  fingerprint  records 
check,  §31-7-259. 

Contested  cases,  §31-7-263. 

Contracts  for  records  check 
determinations,  §31-7-252. 
Criminal  liability. 

Misuse  or  attempted  misuse  of 
information,  §31-7-260. 
Definitions,  §31-7-250. 

Director’s  criminal  liability, 
§31-7-259. 

Facility  directors. 

Change  of  facility  director, 
§31-7-258. 

Fingerprint  records  check. 

Requirement  for  confirmation  of 
employee  identification, 
§31-7-259. 

Georgia  crime  information  center. 
Interagency  cooperation, 
§31-7-260. 
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PERSONAL  CARE  HOMES  —Cont’d 
Criminal  records  checks  — Cont’d 
Employees  — Cont’d 

Georgia  crime  information  center 
— Cont’d 

Transmission  of  director’s 
fingerprints  for  review, 
§31-7-254. 

Liability  for  misuse  or  attempted 
misuse  of  information, 

§31-7-260. 

Claims  connected  with 

dissemination  of  information, 
§31-7-261. 

Matters  transferred  to  department 
of  community  health,  §31-7-265. 
Misuse  or  attempted  misuse  of 
information,  §31-7-260. 

Claims  in  connection  with 

dissemination  of  information, 
§31-7-261. 

Notification  requirements. 
Transmission  of  director’s 

fingerprints  to  Georgia  crime 
information  center,  §31-7-254. 
Personal  care  home  employees. 
Requirement  of  employment 
history  files,  §31-7-259. 
Preliminary  records  check 
application. 

Defined,  §31-7-250. 

Employee  applications,  §31-7-252. 
Preliminary  records  check 
determinations . 

Notification  requirements, 
§31-7-253. 

Records  check  application. 

Defined,  §31-7-250. 

Director  applications,  §31-7-252. 
Regulatory  power  of  department, 
§31-7-264. 

Satisfactory  alternative  evidence, 
§31-7-252. 

Transmission  of  director’s 
fingerprints,  §31-7-254. 
Unsatisfactory  records  check 
determinations,  §31-7-253. 
Definitions,  §31-7-12. 

Fine  for  licensing  violations, 
§31-7-12.1. 

Inspection,  §31-7-12. 

Licensure. 

Application  made. 

Office  of  state  long-term  care 

ombudsman  informed,  §31-7-3. 


PERSONAL  CARE  HOMES  —Cont’d 
Licensure  — Cont’d 
Construction  of  article. 

Supplemental  nature  of 

requirements,  §31-7-262. 
Contested  cases,  §31-7-263. 

Definitions,  §31-7-250. 

Disciplinary  actions  against  licensees, 
§31-7-259. 

Facility  directors,  §31-7-251. 

Change  of  facility  director, 

§31-7-258. 

Issuance. 

Regular  licenses,  §31-7-255. 
Temporary  licenses. 

Unsatisfactory  records  check 
determinations,  §31-7-253. 
Matters  transferred  to  department  of 
community  health,  §31-7-265. 

New  facilities,  §31-7-251. 

Notification  requirements. 

Change  of  facility  director, 

§31-7-258. 

Regular  licenses. 

Employment  at  facility,  §31-7-259. 
Issuance,  §31-7-255. 

Refusal  to  issue,  §31-7-259. 
Regulatory  power  of  department, 
§§31-7-264,  31-7-265. 

Supplemental  nature  of  requirements, 
§31-7-262. 

Temporary  licenses. 

Employment  at  facility,  §31-7-259. 
Issuance. 

Unsatisfactory  records  check 
determinations,  §31-7-253. 
Violations,  civil  penalty,  §31-7-12.1. 

Nuisance,  operating  unlicensed 
personal  care  home. 

Criminal  penalty,  §31-7-12.1. 

Owner  of  facility. 

Criminal  record. 

Prohibited  from  operating,  §31-2-9. 
Remedies  for  residents,  §§31-8-130  to 
31-8-139. 

Action  for  damages,  §31-8-136. 
Definitions,  §31-8-132. 

Failure  to  maintain  license  as  defense, 
§31-8-138. 

Grievance  procedure,  §31-8-134. 
Hearings,  §31-8-135. 

Injunctions,  §31-8-137. 

Legislative  findings  and  intent, 
§31-8-131. 

Mandamus,  §31-8-139. 
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PERSONAL  CARE  HOMES  — Cont’d 
Remedies  for  residents  — Cont’d 
Purpose,  §31-8-131. 

Residents’  rights,  §31-8-133. 

Short  title,  §31-8-130. 

Temporary  restraining  orders, 
§31-8-137. 

Title  of  act,  §31-8-130. 

Transfer  of  resident,  §31-8-135. 

Rights  of  residents,  §31-8-133. 

Rules  and  regulations  to  be  adopted 
by  department,  §31-7-12.3. 
Unlicensed  homes,  §31-7-12.1. 

Defense  to  action  for  damages, 
§31-8-138. 

PERSONAL  PROPERTY. 

State  road  and  tollway  authority. 

Conveyance  of  real  property  or 
interest. 

Transfer  of  real  and  personal 

property  by  public  bodies  and 
officers,  §32-10-70. 

PERSONS  WITH  DISABILITIES. 
Brain  injuries. 

Registry  for  traumatic  brain  and 

spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

Spinal  cord  injuries. 

Registry  for  traumatic  brain  and 

spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

Sterilization  of  mentally 

incompetent  persons,  §31-20-3. 

PERTUSSIS  VACCINES. 

Information  to  be  provided  to 
parents  of  newborns  by 
hospitals,  §31-1-12. 

PETITIONS. 

Birth  certificates. 

Judicial  procedure  to  establish  facts  of 
birth. 

Delayed  certificate  rejected, 
§31-10-12. 

Railroad  grade  crossings, 
elimination. 

Physical  removal,  §32-6-193.1. 

Vital  records. 

Birth  certificates. 

Judicial  procedure  to  establish  facts 
of  birth. 

Delayed  certificate  rejected, 
§31-10-12. 


PETS. 

Importation,  sale,  etc.,  §31-12-9. 

PHARMACEUTICAL  SUPPLIES. 
Charges  for,  §31-8-110. 

PHARMACISTS  AND  PHARMACIES. 
Bioterrorism. 

Reporting  requirements. 

Unusual  prescription  rates  or 
activity,  §31-12-2. 

Emergency  medical  services. 

Certified  technicians  and  paramedics. 
Obtaining  and  administering  drugs 
by  certified  employees  of 
counties  or  municipalities, 
§31-11-60. 

Contracts  for  furnishing  dangerous 
drugs  and  controlled  substances, 
§31-11-12. 

General  provisions,  §§31-11-1  to 
31-11-82. 

Long-term  health  care. 

Charges  for  pharmaceutical  supplies 
and  services,  §31-8-110. 

Information  as  to  purpose  and  effects 
of  drugs,  §31-8-110. 

Right  to  select  pharmacy  or 
pharmacist,  §31-8-110. 

Medical  review  committees. 

Generally,  §§31-7-140  to  31-7-143. 

Peer  review  groups. 

General  provisions,  §§31-7-130  to 
31-7-133. 

Pharmacies. 

Emergency  service  providers. 
Furnishing  dangerous  drugs  and 
controlled  substances. 

Contracts  for,  §31-11-12. 

PHYSICAL  THERAPISTS. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 
Medical  review  committees. 

General  provisions,  §§31-7-140  to 
31-7-143. 

Peer  review  groups. 

General  provisions,  §§31-7-130  to 
31-7-133. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Health  care  facility  defined,  §31-12A-2. 
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PHYSICAL  THERAPISTS  —Cont’d 
Smokefree  air  act  — Cont’d 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

PHYSICIAN  ASSISTANTS. 
Cardiopulmonary  resuscitation. 

General  provisions,  §§31-39-1  to 
31-39-9. 

PHYSICIANS  AND  SURGEONS. 
Abortion. 

Obligations  of  physician  in 
performance  of  abortions, 
§§31-9B-1  to  31-9B-3. 

Definitions,  §31-9B-1. 
Determination  of  probable 
gestational  age  of  fetus, 
§31-9B-2. 

Reporting  required,  §31-9B-3. 
Reports  required,  §31-9B-3. 
Advance  directives  for  health  care. 
Decision  of  agent  or  declarant. 
Compliance  or  noncompliance, 
§31-32-8. 

Notice  to  agent  of  noncompliance, 
§31-32-9. 

Determinations  required  prior  to 
carrying  out  directive,  §31-32-9. 
Duties  and  responsibilities,  §31-32-8. 
Generally,  §§31-32-1  to  31-32-14. 
Immunity  from  liability,  §31-32-10. 
Ineligibility  to  serve  as  agent, 
§31-32-5. 

Agent  Orange. 

Veteran’s  exposure  reports. 

General  provisions,  §§31-30-1  to 
31-30-9. 

Immunity  of  physician  providing 
required  information,  §31-30-5. 
Bioterrorism. 

Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 
§31-12-2. 

Cardiopulmonary  resuscitation. 

General  provisions,  §§31-39-1  to 
31-39-9. 

Clinical  laboratories. 

Effect  of  chapter  provisions  on 
physicians,  §31-22-11. 

General  provisions,  §§31-22-1  to 
31-22-13. 

Consent  for  surgical  or  medical 
treatment,  §§31-9-1  to  31-9-7. 
Definitions. 

Reuse  of  heart  pacemakers,  §31-1-6. 


PHYSICIANS  AND  SURGEONS 

— Cont’d 

Disciplinary  action. 

Promulgation  of  regulations,  §31-9-6.1. 
Reporting  requirements,  §31-7-8. 

Staff  privileges. 

Refusal  or  revocation  by  public 
hospital,  §§31-7-7,  31-7-7.1. 
Emergency  medical  services. 

General  provisions,  §§31-11-1  to 
31-11-82. 

Program  for  physician  control  over 
emergency  medical  services  to 
nonhospital  patients,  §31-11-60.1. 

Flu  shots  for  health  care  workers 
and  other  employees  in 
hospitals,  §31-7-18. 

Health  care  durable  power  of 
attorney. 

Temporary  adult  admission/discharge 
from  health  care  facilities, 
§§31-36A-1  to  31-36A-7. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 

Heart  pacemakers. 

Reuse,  §31-1-6. 

Hospitals. 

Flu  shots  for  health  care  workers  and 
other  employees  in  hospitals, 
§31-7-18. 

Peer  review  committees. 

Review  of  professional  practices, 
§31-7-15. 

Staff  privileges. 

Refusal  or  revocation  by  public 
hospital,  §§31-7-7,  31-7-7.1. 
Immunity. 

Medical  consent. 

Good  faith  reliance  on  decisions 

made  by  person  believed  to  have 
medical  consent  authority, 
§31-9-2. 

Nonaccidental  injuries  to  patients. 
Reports  by  physicians  or  other 
personnel,  §31-7-9. 

Influenza  vaccine. 

Free  flu  shots  for  health  care  workers 
and  other  employees  in  hospitals, 
§31-7-18. 

Medical  consent  law,  §§31-9-1  to 
31-9-7. 

Medical  laboratories,  §§31-22-1  to 
31-22-13. 
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PHYSICIANS  AND  SURGEONS 

— Cont’d 

Medical  review  committees, 

§§31-7-140  to  31-7-143. 

Newborn  umbilical  cord  blood  bank. 

Education  and  information  to  patients, 
§31-46-3. 

Nonaccidental  injuries  to  patients. 

Reporting  requirements,  §31-7-9. 

Peer  review  groups,  §§31-7-130  to 
31-7-133. 

Rural  areas  assistance  program, 

§§31-34-1  to  31-34-9. 

Administration  by  board  for  physician 
workforce,  §31-34-3. 

Assignment  to  board  of  regents  for 
administrative  purposes  only, 
§31-34-8. 

Reporting  requirements,  §31-34-9. 
Amount  of  loan,  §31-34-5. 

Board  for  physician  workforce. 

Administration  by,  §31-34-3. 

Breach  of  contract,  §31-34-6. 

Citation  of  title,  §31-34-1. 

Conditions  of  loan,  §31-34-6. 

Contract  between  applicant  and  state, 
§31-34-6. 

Cancellation,  §31-34-7. 

Determination  of  physician 

underserved  rural  areas,  §31-34-5. 
Funding  loan  and  grant  program, 
§31-34-8. 

Grants  to  hospitals,  health  care 

entities,  local  governments  or  civic 
organizations. 

Authorized,  §§31-34-4.1,  31-34-5. 
Cancellation  of  contract,  §31-34-7. 
Service  cancelable  contract  as 
condition  of  grant,  §31-34-6. 
Legislative  findings,  §31-34-2. 

Loan  applicant  qualifications, 

§31-34-4. 

Public  policy,  §31-34-2. 

Repayment  of  loan,  §31-34-5. 

Cancellation  of  contract,  §31-34-7. 
Reporting  requirements,  §31-34-9. 
Rulemaking  authority,  §31-34-4. 
Service  cancelable  loan,  §31-34-5. 

Short  title,  §31-34-1. 

Title  of  act,  §31-34-1. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Health  care  facility  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 


PHYSICIANS  AND  SURGEONS 

— Cont’d 

Staff  privileges. 

Refusal  or  revocation  by  public 
hospital,  §§31-7-7,  31-7-7.1. 
Sterilization  of  humans. 

Exemption  from  chapter  requirements, 
§31-20-6. 

General  provisions,  §§31-20-1  to 
31-20-6. 

Restricted  to  duly  licensed  physician, 
§31-20-4. 

PHYSICIANS  FOR  RURAL  AREAS 
ASSISTANCE  ACT. 

General  provisions,  §§31-34-1  to 
31-34-9. 

Short  title,  §31-34-1. 

PID. 

Chlyamydia  screen  test,  §§31-15A-1  to 
31-15A-3. 

PILINGS. 

Processing  plant  defined,  §32-6-24. 
Transportation. 

Length  limits,  §32-6-24. 

Permits,  §32-6-28. 

PLAYGROUNDS. 

Gateway  center,  Cobb  county, 

§32-2-4.1. 

PLYWOOD. 

Transportation  permit,  §32-6-28. 

PNEUMOCOCCAL  BACTERIA 
VACCINE. 

Hospitals. 

Inpatient  vaccinations  to  patients  65 
years  of  age  or  older  prior  to 
discharge,  §31-7-18. 

Nursing  homes  to  offer  patients. 
Rules  and  regulations  to  require, 
§31-7-2.1. 

Vaccinations  for  bioterrorism 
emergency  responders, 
§§31-35-10,  31-35-11. 

PODIATRY. 

Disciplinary  action. 

Reports  by  hospital  administrator 
concerning  actions  against, 
§31-7-8. 

Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 
Medical  review  committees, 
§§31-7-140  to  31-7-143. 
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PODIATRY  —Cont’d 
Peer  review  groups,  §§31-7-130  to 
31-7-133. 

Staff  privileges. 

Disciplinary  actions  against. 

Reporting,  §31-7-8. 

POISONS. 

Lead  poisoning,  §§31-41-1  to  31-41-6, 
31-41-10  to  31-41-19. 

POLICE. 

Hepatitis. 

Vaccinations,  §§31-35-1  to  31-35-3. 

Vaccinations. 

Hepatitis,  §§31-35-1  to  31-35-3. 

POLITICAL  SUBDIVISIONS. 
Buildings. 

Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
State  and  local  government 
buildings. 

Smoking  prohibited  in,  §31-12A-3. 
Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
State  and  local  government  buildings. 
Smoking  prohibited  in,  §31-12A-3. 

PREGNANCY. 

Advance  directives  for  health  care. 

Conditions  precedent  to  implementing. 
Determinations  by  physician, 
§31-32-9. 

Definitions. 

Health  care  for  indigent  pregnant 
women,  §31-8-41. 

HIV  pregnancy  screening,  §31-17-4.2. 
Hospital  care  for  indigent  pregnant 
women,  §§31-8-40  to  31-8-46. 
Definitions,  §31-8-41. 

Immunity  from  liability. 

Hospital  or  health  care  provider, 
§31-8-44. 

Legislative  intent,  §31-8-40. 

Public  policy,  §31-8-40. 

Requirement  to  provide  emergency 
services. 

Administration,  §31-8-43. 

Denial  of  care. 

Patient  wrongfully  denied  care, 
§31-8-45. 

Determination  of  indigency, 
§31-8-43. 

Indigency  defined,  §31-8-41. 
Extent  of  patient’s  liability  for  costs, 
§31-8-43.1. 

Immunity  from  liability,  §31-8-44. 


PREGNANCY  —Cont’d 
Hospital  care  for  indigent  pregnant 
women  — Cont’d 

Requirement  to  provide  emergency 
services  — Cont’d 
Investigation. 

Denial  of  care,  §31-8-46. 

Liability  of  father  for  costs, 
§31-8-43.1. 

Patient  cooperation  with  county, 
§31-8-43.1. 

Payment  of  services  by  county, 
§31-8-43. 

Penalties  for  violation,  §31-8-46. 
Recordkeeping  requirements, 
§31-8-43. 

Recovery  of  costs  by  civil  action, 
§31-8-43.1. 

Rulemaking  authority,  §31-8-46. 
Women  in  labor,  §31-8-42. 

Wrongful  denial  of  care. 

Availability  of  civil  action, 

§31-8-45. 

Indigent  pregnant  women. 

Hospital  care  generally,  §§31-8-40  to 
31-8-46. 

Legislative  intent. 

Health  care  for  indigent  pregnant 
women,  §31-8-40. 

Medical  consent. 

General  provisions,  §§31-9-1  to  31-9-7. 
Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

Midwives,  §§31-26-1  to  31-26-7. 

Newborn  umbilical  cord  blood  bank, 

§§31-46-1  to  31-46-5. 

Public  policy. 

Health  care  for  indigent  pregnant 
women,  §31-8-40. 

Serologic  tests,  §31-17-4. 

Venereal  diseases. 

Serologic  tests  of  pregnant  women, 
§31-17-4. 

PREHOSPITAL  EMERGENCY 
SERVICES  SYSTEMS. 
Physician’s  control  over 

emergencies,  §31-11-60.1. 

PREJUDGMENT  INTEREST. 
Highway  condemnation 
proceedings,  §32-3-19. 

PRENEED  CONTRACTS. 
Disposition  of  dead  bodies,  §31-21-7. 
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PRESCRIPTIONS. 

Bioterrorism. 

Reporting  requirements. 

Unusual  prescription  rates  or 
activity,  §31-12-2. 

Contact  lenses. 

Replacement  lenses. 

Prescription  required  to  sell  or 

dispense,  requirements,  patient 
receiving  upon  request, 
§31-12-12. 

PRESUMPTIONS. 

Advance  directives  for  health  care, 

§31-32-9. 

PRISONERS  OF  WAR. 

Interstate  highway  rest  areas. 

POW/MIA  flag. 

Flying  at  rest  areas,  §32-2-8. 

PRISON  GUARDS. 

HIV  tests. 

Public  safety  employee  defined, 
§31-22-9.1. 

PRISONS  AND  PRISONERS. 
Infirmaries  or  facilities  providing 
health  services. 

Certificate  of  need  program. 
Exemption,  §31-6-47. 

PRISON  TERMS. 

Corpses. 

American  Indians. 

Public  exhibit  or  display  of  dead 
human  bodies  or  human 
remains  of  American  Indians, 
§31-21-45. 

Disturbance  of  contents  of  grave, 
§31-21-44. 

Removal  of  dead  body  from  grave. 
Purposes  of  sale  or  dissection, 
§31-21-43. 

Trafficking  in  human  bodies, 
§31-21-41. 

Grave-robbing,  §31-21-44. 

Home  health  agencies. 

Unlicensed  operation,  §31-7-158. 
Motor  vehicles. 

Weight  and  size  of  vehicles  and  loads. 
Enforcement  of  load  limitations, 
§32-6-27. 

Removal  of  dead  body  from  grave. 

Wanton  or  malicious  removal, 
§31-21-44. 

Vital  records. 

Prohibited  conduct,  §31-10-31. 


PRIVATE  CLUBS. 

Tanning  facilities. 

General  provisions,  §§31-38-1  to 
31-38-12. 

PRIVATE  HEALTH  INSURANCE. 
Purchase  or  sale  permissible, 

§31-1-11. 

PRIVATE  HOME  CARE 

PROVIDERS,  §§31-7-300  to 
31-7-308. 

Applicability  of  article,  §31-7-305. 
Certificate  of  need  not  required, 

§31-7-307. 

Criminal  records  check,  §31-2-9. 
Definitions,  §31-7-300. 

Department  of  community  health. 

Licensure  and  regulation. 

Matters  transferred  to  department, 
§31-7-308. 

Effective  date. 

License  applications  received  prior  to, 
§31-7-306. 

Exempt  services,  §31-7-305. 

Fees,  §31-7-304. 

Home  health  agency. 

Operation  as  not  authorized, 

§31-7-307. 

Inspections,  §31-7-303. 

Licenses. 

Applications  received  prior  to  effective 
date  of  article,  §31-7-306. 
Assignment  or  transfer,  §31-7-301. 

Fees,  §31-7-304. 

Issuance,  suspension  or  revocation, 
§31-7-302. 

Requirement,  §31-7-301. 

Owner  with  criminal  records. 

Operation  prohibited,  §31-2-9. 

Rules  and  regulations,  §31-7-302. 

PRIVATE  ROADS. 

Construction. 

Highway  authority. 

Prohibited  from  authorizing 

construction  and  maintenance  of 
private  roads,  §32-1-8. 

State  road  and  tollway  authority. 
Prohibited  from  authorizing, 

§32-1-8. 

Transportation  department. 

Prohibited  from  authorizing 

construction  and  maintenance  of 
private  roads,  §32-1-8. 
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PRIVATE  ROADS  — Cont’d 
Federal  parkways. 

Acquisition  of  rights  of  way  and 
easements. 

Access  for  private  roads,  §32-3-35. 
Highway  authority. 

Construction  and  maintenance  of 
private  roads. 

Prohibited  from  authorizing 

construction  and  maintenance, 
§32-1-8. 

State  road  and  tollway  authority. 

Construction  and  maintenance. 
Prohibited  from  authorizing, 

§32-1-8. 

Transportation  department. 

Construction  and  maintenance  of 
private  roads. 

Prohibited  from  authorizing 

construction  and  maintenance, 
§32-1-8. 

PROBATE  COURTS. 

Judges. 

Highway  condemnation  proceedings. 
Minor  or  person  under  disability 
owner  of  property. 

Service  of  notice  upon  judge, 
§32-3-8. 

PROFESSIONAL  COUNSELORS. 
Health  care  services  to  low-income 
recipients. 

Health  share  volunteers  in  medicine 
act,  §§31-8-190  to  31-8-201. 

PROFESSIONS  AND  BUSINESSES. 
Licenses. 

Nursing  home  administrators, 
§31-7-12. 

Midwives. 

General  provisions,  §§31-26-1  to 
31-26-7. 

Psychologists. 

Health  service  provider  psychologists, 
§§31-7-160  to  31-7-165. 

PROFESSORS. 

Medical  colleges. 

Distribution  of  dead  bodies,  §31-21-20. 

PROPERTY. 

Tanning  facilities,  §§31-38-1  to 
31-38-12. 

PROPHYLACTIC. 

Treatment  at  childbirth,  §31-17-5. 

PROPRIETORSHIPS. 

Subdivisions,  §32-6-152. 


PROSTITUTION. 

AIDS  transmitting  crime,  §31-22-9.1. 

PROVIDER  PAYMENT  AGREEMENT 
ACT. 

Generally,  §§31-8-179  to  31-8-179.8. 
Short  title,  §31-8-179. 

PRUDENT  PERSON  RULE. 

Medical  consent. 

Surgical  or  diagnostic  procedures. 
Disclosure  of  certain  information, 
§31-9-6.1. 

PSYCHOLOGISTS. 

Health  service  provider 

psychologist,  §§31-7-160  to 
31-7-165. 

Appointment. 

Staff  of  medical  facility  or 
institution,  §31-7-161. 

Status  of  present  psychologist  staff 
members,  §31-7-163. 

Definitions,  §31-7-160. 

Experience  requirements,  §31-7-162. 
Medical  facility  or  institution. 
Appointment  to  staff,  §31-7-161. 
Status  of  present  psychologist  staff 
members,  §31-7-163. 
Psychologist’s  order. 

Defined,  §31-7-160. 

Issuance  to  nurses,  §31-7-161. 
Qualifications,  §31-7-162. 

Staff'  privileges. 

Limitation  or  revocation,  §31-7-164. 
Report  of  denial,  §31-7-165. 

Training  requirements,  §31-7-162. 
Medical  review  committees. 

Generally,  §§31-7-140  to  31-7-143. 
Peer  review  groups. 

Generally,  §§31-7-130  to  31-7-133. 
Staff  privileges. 

Health  service  provider  psychologists. 
Limitation  or  revocation  of  staff 
privileges,  §31-7-164. 

Report  of  denial  of  staff  privileges, 
§31-7-165. 

PUBLICATION. 

Eminent  domain. 

Highways,  roads  and  streets. 
Condemnation  proceedings. 

Notice  of  location  as  highway, 
§32-3-5. 

Highways,  roads  and  streets. 

Eminent  domain. 

Condemnation  proceedings. 

Notice  of  location  as  highway, 
§32-3-5. 
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PUBLIC  BUILDINGS. 

Smokefree  air  act. 

Generally,  §§31-12A-1  to  31-12A-13. 
State  and  local  government  buildings. 
Smoking  prohibited  in,  §31-12A-3. 

PUBLIC  GATHERINGS. 

General  provisions,  §§31-27-1  to 
31-27-12. 

PUBLIC  HEALTH  COMMISSION, 

§31-2-20. 

PUBLIC  HEALTH,  DEPARTMENT 
OF. 

Abortion. 

Woman’s  right  to  know  act. 
Information  provided  by 

department,  website,  §31-9A-4. 
Administration  and  enforcement. 
General  provisions,  §§31-5-1  to 
31-5-10. 

Inspection  warrants,  §§31-5-20  to 
31-5-24. 

Administrative  procedure. 

Applicability  to  hearings,  §31-5-2. 
Advisory  council  for  office  of 
women’s  health,  §31-2A-5. 
Arthritis  prevention  and  control 
program,  §§31-47-1  to  31-47-3. 
Board  of  public  health. 

Chairperson,  §3 1-2 A- 1. 

Creation,  §31-2A-1. 

Defined,  §31-1-1. 

Expenses  of  members,  §31-2A-1. 
Removal  of  members,  §31-2A-1. 
Terms  of  members,  §31-2A-1. 
Vacancies  in  office,  §31-2A-1. 

Venue  of  actions  against  board, 
§31-2A-10. 

Brain  and  spinal  injury  trust  fund 
commission. 

Duties,  §31-18-4. 

Reports  to  commission,  §31-18-3. 
Classification  of  privileged 
materials,  §31-5-5. 
Commissioner  of  public  health. 
Chief  liaison  to  county  boards  of 
health,  §31-2A-15. 

Creation  of  position,  §31-2A-2. 
Defined,  §31-1-1. 

Duties,  §31-2A-15. 

Experts  to  address  public  health 
issues. 

Convening  panels,  §3L2A-15. 
Report  of  expenditures,  §3 1-2 A- 15. 
State  health  officer,  §31-1-10. 


PUBLIC  HEALTH,  DEPARTMENT 

OF  — Cont’d 

Conviction  data  for  prospective 
employees,  §31-2A-7. 

Creation  of  department,  §31-2A-2. 
Criminal  history  information  for 
prospective  employees,  §31-2A-7. 
Definitions,  §31-1-1. 

Department  of  community  health. 
Successor  to  functions,  rights  and 
obligations,  §31-2A-3. 

Diabetes  control  grant  program, 
§31-2A-14. 

Diabetes  coordinator,  §31-2A-13. 
Divisions  within  department, 

§31-2A-2. 

Emergency  medical  services. 

General  provisions,  §§31-11-1  to 
31-11-82. 

Licenses,  §§31-11-30  to  31-11-36. 
Personnel,  §§31-11-50  to  31-11-61. 

Employees,  transfer  of  functions  and 
positions,  §31-2A-3. 

Exemptions  from  regulation  by, 
§31-2A-6. 

Federal  aid. 

Agency  for  receipt  and  administration 
of,  §31-2A-8. 

Hearings,  §31-5-2. 

Appeals,  §31-5-3. 

Classification  of  privileged  materials, 
§31-5-5. 

Contents  of  official  record  as  evidence, 
§31-5-5. 

Distribution  of  rules  and  regulations, 
§31-5-6. 

Production  of  evidence  by  compulsory 
process,  §31-5-4. 

Rules  and  regulations. 

Distribution  of  rules,  §31-5-6. 
Testimony  by  compulsory  process, 
§31-5-4. 

Hemophilia  advisory  board,  §31-1-13. 
Injunctions. 

Abatement  of  public  nuisances, 
§31-5-9. 

Enjoining  violations  of  title  provisions, 
§31-5-9. 

When  actions  may  be  instituted, 
§31-5-9. 

Who  may  maintain  actions,  §31-5-9. 
Inspection  warrants,  §§31-5-20  to 
31-5-24. 

Contents,  §31-5-23. 

Defined,  §31-5-20. 
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PUBLIC  HEALTH,  DEPARTMENT 

OF  —  Cont’d 

Inspection  warrants  — Cont’d 
Exclusion  of  evidence  obtained, 
§31-5-24. 

Grounds  for  issuance,  §31-5-22. 
Inspections  of  property. 

Authorization,  §31-5-21. 

Issuance. 

Grounds,  §31-5-22. 

Persons  who  may  obtain  inspection 
warrants,  §31-5-21. 

Persons  who  may  obtain  inspection 
warrants,  §31-5-21. 

Private  property  injurious  to  the 
public,  §31-5-10. 

Requirements,  §31-5-23. 

Searches  of  property. 

Authorization,  §31-5-21. 

Lead  poisoning  prevention,  §§31-41-1 
to  31-41-19. 

Childhood  lead  exposure  control. 
Enforcement  and  implementation  of 
rules  and  regulations, 

§31-41-19. 

Men’s  health  commission. 

Administration  and  staff  for 
commission,  §31-43-3. 

Michelle’s  Law. 

Rules  and  regulations  for  public 
swimming  pools,  §31-45-10. 
Mission,  §31-2A-4. 

Office  of  women’s  health,  §31-2A-5. 
On-site  sewage  management  system. 

Standards,  §31-2A-11. 

Powers. 

Rules  and  regulations,  §31-2A-6. 
Safeguarding  and  promoting  health  of 
people  of  the  state,  §31-2A-4. 
Studies  and  surveys  of  programs, 
§31-2A-9. 

Privileged  materials. 

Classification,  §31-5-5. 

Public  swimming  pools  (Michelle’s 
Law). 

Rules  and  regulations  for  operation 
and  construction,  §31-45-10. 
Rules  and  regulations,  §31-2A-6. 
Administration  and  enforcement, 
§31-5-1. 

Land  disposal  sites  for  septic  tank 
waste  from  one  business, 
§31-2A-12. 


PUBLIC  HEALTH,  DEPARTMENT 

OF  —Cont’d 

Rules  and  regulations  — Cont’d 
Lead  poisoning  prevention. 

Childhood  lead  exposure  control. 
Enforcement  and  implementation 
of  rules  and  regulations, 
§31-41-19. 

Personal  care  homes  and  assisted 
living  communities,  §31-7-12.3. 
Public  swimming  pools  (Michelle’s 
Law). 

Operation  and  construction, 
§31-45-10. 

Sewage  management  systems. 
Standards  for,  §3 1-2 A- 11. 

Septic  tank  waste. 

Land  disposal  sites  for  septic  tank 
waste  from  one  business. 
Regulations  governing,  §31-2A-12. 
Sewage  management  systems. 

Standards  for,  §31-2A-11. 

Smokefree  air  act. 

Enforcement  of  chapter,  §3 1-12 A- 10. 
Studies  and  surveys  of  programs, 
§31-2A-9. 

Successor  to  functions,  rights  and 
obligations  of  department  of 
community  health,  §31-2A-3. 
Tattooing. 

Enforcement  of  chapter,  §31-40-6. 
Public  education  program,  §31-40-8. 

Tuberculosis. 

Hospitalization  of  persons  with  active 
tuberculosis,  §§31-14-1  to 
31-14-14. 

Venereal  diseases. 

Control  of  venereal  disease,  §§31-17-1 
to  31-17-8. 

Venue. 

Actions  against  department  or  board, 
§31-2A-10. 

Vital  records. 

General  provisions,  §§31-10-1  to 
31-10-32. 

Woman’s  right  to  know  act. 

Information  provided  by  department, 
website,  §31-9A-4. 

PUBLIC  OFFICERS  AND 
EMPLOYEES. 

Hepatitis. 

Compensation  of  state  employees  who 
contract  infectious  hepatitis, 
§§31-29-1  to  31-29-8. 
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PUBLIC  OFFICERS  AND 
EMPLOYEES  —  Cont’d 
Tuberculosis. 

Compensation  of  state  employees  who 
contract  tuberculosis,  §§31-29-1  to 

31- 29-8. 

PUBLIC  SWIMMING  POOLS. 

Health  and  safety. 

Michelle’s  Law,  §§31-45-1  to  31-45-13. 

PUBLIC  UTILITIES. 

Highways,  roads  and  streets. 

Asbestos  pipes. 

Powers  of  local  entities  as  to, 

§32-4-4. 

Removal  and  relocation  of  facilities  for 
public  roads,  §§32-6-170  to 

32- 6-175. 

Radiation  control. 

General  provisions,  §§31-13-1  to 
31-13-25. 

Removal  and  relocation  of  facilities 
for  public  roads,  §§32-6-170  to 
32-6-175. 

Failure  of  utility  to  remove  facility. 
Payment  of  expenses,  §32-6-173. 
Procedure  by  department,  §32-6-171. 
Right  to  injunctive  relief,  §32-6-175. 
Mediation  of  disputes  between 

department  and  utility,  §32-6-171. 
Notification  requirements,  §32-6-171. 
Payment  of  costs,  §32-6-170. 
Promulgation  of  regulations  by 
department,  §32-6-174. 
Replacement  right  of  way  for  relocated 
utility,  §32-6-172. 

Payment  of  expenses,  §32-6-173. 
Right  to  injunctive  relief,  §32-6-175. 

PUBLIC  WORKS. 

Highways,  roads  and  streets. 

County  road  systems. 

Construction  and  maintenance 

contracts,  §§32-4-60  to  32-4-74. 
Municipal  street  systems. 

Construction  and  maintenance 
contracts,  §§32-4-110  to 
32-4-123. 

State  highway  systems. 

Generally,  §§32-4-20  to  32-4-22. 
State  public  transportation  fund 
generally,  §§32-5-20  to  32-5-27. 

PULMONARY  FUNCTIONS. 

Hospital  charges,  §31-7-11. 
Ventilation  by  certified  cardiologist, 

§31-11-55. 


Q 

QUALITY  ASSESSMENT  FEES  ON 
CARE  MANAGEMENT 
ORGANIZATIONS,  §§31-8-170  to 
31-8-177. 

Applicability  of  medical  assistance 
act,  §31-8-177. 

Appropriation  of  revenues  to 
department  of  community 
health,  §31-8-175. 

Assessment  of  care  management 
organizations,  §31-8-173. 

Authority  of  general  assembly, 
§31-8-170. 

Books  and  records. 

Duty  of  organization  to  keep,  preserve, 
inspect,  §31-8-174. 

Care  management  organization 
defined,  §31-8-171. 

Collection  of  fees,  §31-8-174. 
Definitions,  §31-8-171. 

Deposit  of  revenues  from  fees, 
§§31-8-172,  31-8-174. 

Establishment  of  segregated  account 
within  indigent  care  trust  fund, 
§31-8-172. 

Legislative  authority,  §31-8-170. 
Medical  assistance  act  of  1977. 
Applicability  in  carrying  out 
provisions,  §31-8-177. 

Payment  of  fees,  time,  calculation 
and  report  by  organization, 
§31-8-173. 

Penalty,  failure  to  pay,  §31-8-174. 
Underpayment  or  overpayment, 
§31-8-174. 

Purpose  of  funds  raised  by  fees, 

§31-8-174. 

Report  by  department,  §31-8-176. 

QUARANTINE. 

Communicable  diseases. 

Isolation  and  segregation  of  diseased 
persons,  §31-12-4. 

QUESTIONNAIRES. 

Contractors  and  subcontractors. 

Prequalifications,  §32-2-66. 

R 

RABIES,  §§31-19-1  to  31-19-10. 
Adjoining  counties. 

County  rabies  control  officer,  §31-19-7. 
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RABIES  —  Cont’d 

Adjoining  counties  — Cont’d 

Joint  administration  of  chapter, 
§31-19-8. 

Bitten  persons. 

Notification  requirements,  §31-19-4. 

Construction  of  chapter. 

Inapplicability  to  municipalities  with 
rabies  control  laws,  §31-19-9. 

Joint  administration  by  adjoining 
counties,  §31-19-8. 

County  boards  of  health. 

Primary  responsibility  for  control, 
§31-19-1. 

County  levy  of  fee,  §31-19-7. 

Joint  administration  by  adjoining 
counties,  §31-19-8. 

County  rabies  control  officer. 

Joint  administration  by  adjoining 
counties,  §31-19-8. 

Infected  areas. 

Powers  of  department,  §31-19-2. 

Inoculation  of  canines  and  felines 
against  rabies,  §31-19-5. 

Licensing  of  animals  by  local 
authorities,  §31-19-3. 

Municipalities  with  rabies  control 
laws. 

Inapplicability  of  chapter,  §31-19-9. 

Notification  requirements,  §31-19-4. 

Penalty  for  violations,  §31-19-10. 

Registration  of  animals  by  local 
authorities,  §31-19-3. 

Responsibility  for  control,  §31-19-1. 

Powers  of  department  in  infected  area, 
§31-19-2. 

RADIATION  CONTROL,  §§31-13-1  to 
31-13-25. 

Administrative  proceedings. 

Authorization  to  remedy  a  violation  by 
conference,  conciliation  or 
persuasion,  §31-13-16. 

Declaration  of  existence  of  emergency, 
§31-13-17. 

Disciplinary  actions  against  licensees, 
§31-13-10. 

Effect  on  proceedings  commenced 
before  April  4,  1990,  §31-13-24. 

Emergency  orders,  §31-13-10. 

Hearing  on  order  or  notice  of  action, 
§31-13-18. 

Judicial  review,  §31-13-19. 

Order  to  undertake  corrective  action, 
§31-13-16. 

Bonding  licensees,  §31-13-6. 


RADIATION  CONTROL  —Cont’d 

Bonding  permittees,  §31-13-7. 

By-product  materials. 

Defined,  §31-13-3. 

Licensing  users  of  by-product 

materials  as  sources  of  ionizing 
radiation,  §31-13-8. 

Citation  of  title,  §31-13-1. 

Corrective  action. 

Order  to  undertake  corrective  action, 
§31-13-16. 

Definitions,  §31-13-3. 

Department  of  community  health. 

Administration  of  state-wide  radiation 
control  program. 

Radiation  generating  equipment, 
§31-13-4. 

Powers  and  duties,  §31-13-5. 

Transfer  between  department  and 
department  of  natural 
resources,  §§31-13-23,  31-13-25. 

Department  of  natural  resources. 

Administration  of  state-wide  radiation 
control  program. 

Radioactive  materials,  §31-13-4.1. 

Assumption  of  rules,  regulations,  etc., 
formerly  under  department  of 
human  resources  (now  known  as 
department  of  community  health), 
§31-13-25. 

Powers  and  duties,  §31-13-5. 

Transfer  between  department  and 
department  of  community 
health,  §31-13-23. 

Emergency. 

Declaration  of  existence  of  emergency, 
§31-13-17. 

Emergency  orders,  §31-13-10. 

Employee  exposure  to  radiation, 

§31-13-9. 

Employee  use  of  radiation  sources, 

§31-13-9. 

Federal  aid. 

Continuation  of  federal  aid  to  agency 
receiving  transfer  of  functions, 
§31-13-24. 

Injunctive  relief,  §31-13-21. 

Inspections  and  investigations. 

Enforcement  of  chapter  provisions, 
§31-13-5. 

Initiation  of  legal  proceedings, 
§31-13-15. 

Investigation  of  apparent  violations, 
§31-13-15. 

Private  or  public  property,  §31-13-14. 
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RADIATION  CONTROL  —Cont’d 

Inspections  and  investigations 

— Cont’d 

Training  programs,  §31-13-5. 

Ionizing  radiation. 

Licensing  users  of  certain  materials  as 
sources  of  ionizing  radiation, 
§31-13-8. 

Judgments,  orders  and  decrees. 

Hearing  on  administrative  agency 
order,  §31-13-18. 

Judicial  or  administrative  proceedings. 

Effect  on  proceedings  commenced 
before  April  4,  1990,  §31-13-24. 

Restraining  order,  §31-13-21 

Unappealed  final  order  or  affirmed 
order. 

Filing  certified  copy,  §31-13-20. 

Legal  representation  in  actions, 

§31-13-22. 

Legislative  intent,  §31-13-2. 

Licenses. 

Bonding  licensees,  §31-13-6. 

Disciplinary  actions  against  licensees, 
§31-13-10. 

General  license. 

Defined,  §31-13-3. 

Required,  §31-13-12. 

Specific  license. 

Defined,  §31-13-3. 

Unlicensed  activities  prohibited, 
§31-13-12. 

Users  of  certain  materials  as  sources 
of  ionizing  radiation,  §31-13-8. 

Permit  for  disposal  of  radioactive 

waste,  §31-13-7. 

Public  policy,  §31-13-2. 

Radiation  generating  equipment. 

Administration  of  state-wide  radiation 
control  program,  §31-13-4. 

Defined,  §31-13-3. 

Diagnostic  and  therapeutic  medical 
uses  of  radioactive  materials. 

Licensing,  §31-13-8.2. 

Impounding  and  condemnation  of, 
§31-13-11. 

Radioactive  materials. 

Administration  of  state-wide  radiation 
control  program,  §31-13-4.1. 

Defined,  §31-13-3. 

General  licensing,  §31-13-8.1. 

Impounding  and  condemnation  of, 
§31-13-11. 

Licensing  of  diagnostic  and 
therapeutic  medical  uses, 
§31-13-8.2. 


RADIATION  CONTROL  —Cont’d 
Radioactive  materials  — Cont’d 
Specific  licensing,  §31-13-8.1. 
Recordkeeping  requirements. 

Employee  exposure  to  radiation, 
§31-13-9. 

Employee  use  of  radiation  sources, 
§31-13-9. 

Registration. 

Defined,  §31-13-3. 

Remedial  action. 

Authorization  to  remedy  violation  by 
conference,  conciliation  or 
persuasion,  §31-13-16. 

Source  materials. 

Defined,  §31-13-3. 

Licensing  users  of  source  materials  as 
sources  of  ionizing  radiation, 
§31-13-8. 

Special  nuclear  materials. 

Defined,  §31-13-3. 

Licensing  users  of  special  nuclear 
materials  as  sources  of  ionizing 
radiation,  §31-13-8. 

Title  of  act. 

Short  title,  §31-13-1. 

RADIATION  CONTROL  ACT. 
General  provisions,  §§31-13-1  to 
31-13-25. 

Short  title,  §31-13-1. 

RADIOACTIVE  WASTE. 

Radiation  control  generally, 

§§31-13-1  to  31-13-25. 

RADIOLOGY. 

Chest  x  rays. 

Hospitalization  for  tuberculosis. 

Physical  examination,  §31-14-3. 
Hospital  service  charge  rates. 

Written  summary,  §31-7-11. 

Clinical  health  services. 

Defined,  §31-6-2. 

RAILROADS. 

Grade  crossings. 

Construction  of  new  grade  crossings, 
§§32-6-191,  32-6-203. 

Duty  to  maintain,  §§32-6-190, 
32-6-199,  32-6-201,  32-6-202. 
Elimination  of  grade  crossings, 
§§32-6-193  to  32-6-195. 
Agreements  for  relocation, 
§32-6-198. 

Judicial  review,  §32-6-203. 
Installation  of  protective  devices, 
§32-6-200. 
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RAILROADS  —  Cont’d 
Grade  crossings  — Cont’d 
Regulation  of  traffic  during 
maintenance,  §32-6-201. 
Relocation  of  existing  grade  crossing, 
§32-6-191. 

Responsibility  for  maintenance, 
§§32-6-190,  32-6-197,  32-6-202. 
Rights  of  way  during  construction  or 
maintenance. 

Temporary  use  of  rights  of  way, 
§32-6-196. 

School  bus  routes. 

List  identifying  crossings  without 
active  warning  devices. 

School  district  to  submit  to 
department,  §32-6-200. 
Underpasses  or  overpasses. 
Construction  in  lieu  of  grade 

crossings,  §§32-6-192,  32-6-203. 
Maintenance  and  improvements, 
§§32-6-197,  32-6-199. 
Interstate  rail  passenger  network 
compact. 

General  provisions,  §§32-11-1  to 
32-11-9. 

Mass  transit. 

Financial  assistance. 

Generally,  §§32-9-1  to  32-9-14. 

Rail  service. 

Mass  transit  financial  assistance, 
§32-9-6. 

RAMPS. 

Commercial  driveways  generally, 

§§32-6-130  to  32-6-135. 

RAPE. 

AIDS  transmitting  crime,  §31-22-9.1. 
Statutory  rape. 

AIDS  transmitting  crime,  §31-22-9.1. 

RAPID  TRANSIT  AUTHORITIES. 
Metropolitan  Atlanta  rapid  transit 
authority. 

Board  of  directors,  §32-9-14. 

RATES  AND  CHARGES. 

Hospital  authorities,  §31-7-77. 

REAL  PROPERTY. 

State  road  and  tollway  authority. 

Conveyance  of  real  property  or 
interest. 

Transfer  of  real  and  personal 

property  by  public  bodies  and 
officers,  §32-10-70. 

Tanning  facilities,  §§31-38-1  to 
31-38-12. 


REASONABLE  DOUBT. 

Vital  records. 

Posting  facts  of  death  to  birth 
certificates,  §31-10-30. 

RECORDS. 

Emergency  medical  services, 

§31-11-6. 

Employment. 

Nursing  homes. 

Employee  records  checks,  §31-7-351. 

Georgia  highway  authority. 

Proceedings,  §32-10-3. 

Health  records. 

General  provisions,  §§31-33-1  to 
31-33-8. 

Hospitals. 

Provider  payment  agreement  act. 
Retention  of  records  by  hospital, 
§31-8-179.4. 

Marriage  licenses,  §31-10-21. 

Medical  records. 

General  provisions,  §§31-33-1  to 
31-33-8. 

Nursing  home  employees’  records 
checks,  §§31-7-350  to  31-7-354. 
Patient  records. 

Medical  records  generally,  §§31-33-1  to 
31-33-8. 

Quality  assessment  fees  on  care 
management  organizations. 

Books  and  records. 

Duty  of  organization  to  keep, 
preserve,  inspect,  §31-8-174. 

Vital  records. 

General  provisions,  §§31-10-1  to 
31-10-32. 

RECREATIONAL  SERVICES. 

Tourist  courts. 

Generally,  §§31-28-1  to  31-28-7. 

RECREATIONAL  VEHICLES. 
RV-friendly  marker  system, 

§32-6-87.1. 

RECYCLING. 

Junkyards. 

Generally,  §§32-6-240  to  32-6-248. 

REFUNDING  BONDS. 

Georgia  highway  authority, 
§32-10-44. 

Highways. 

State  road  and  tollway  authority. 
Issuance  of  refunding  bonds, 
§32-10-104. 
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REFUNDING  BONDS  —  Cont’d 
State  road  and  tollway  authority. 

Issuance  of  refunding  bonds, 
§32-10-104. 

REGIONAL  TRANSPORTATION 
AUTHORITY. 

Code  of  public  transportation. 

Generally,  §§32-9-1  to  32-9-14. 

Sales  and  use  taxes. 

Use  of  annual  proceeds  from  local 
sales  and  use  taxes. 

Suspension  of  restrictions  on  use, 
§32-9-13. 

State-wide  transportation 
improvement  program. 

Allocation  of  state  and  federal  funds, 
§§32-5-30,  32-5-31. 

REGISTRATION. 

Marriage  records,  §31-10-21. 

Tanning  facilities,  §31-38-4.1. 

REHABILITATION  SERVICES. 
Disabled  newborns,  §31-1-3.1. 

REINTERMENT. 

Dead  bodies  or  fetuses,  §31-10-20. 

RELOCATION  ASSISTANCE. 

General  provisions,  §§32-8-1  to  32-8-6. 

REMANDS. 

Human  services  administrative 
appeals,  §31-5-3. 

RENAL  DISEASE  FACILITIES. 
Administrative  penalties. 

Deposited  to  general  fund,  §31-44-12. 

Advisory  council  established, 

§31-44-3. 

Terms  of  members,  §31-44-3. 

Board. 

Rules  adopted,  §31-44-3. 

Civil  penalties. 

Deposited  to  general  fund,  §31-44-12. 
Compliance. 

Inspections,  §31-44-10. 

Definitions,  §31-44-1. 

Employees. 

Qualifications,  §31-44-8. 

Fees. 

Licenses,  §§31-44-2,  31-44-4. 

Application  fees,  §31-44-6. 
Temporary  managers,  §31-44-15. 

Hospitals. 

Exceptions  to  license  requirement, 
§31-44-5. 

Injunctions  to  close  facilities, 

§31-44-14. 


RENAL  DISEASE  FACILITIES 

— Cont’d 

Inspections,  §31-44-10. 

Instructors. 

Minimum  standards,  §31-44-9. 
Licenses. 

Application,  issuance  and 
renewability,  §31-44-6. 

Fees,  §§31-44-2,  31-44-4. 

Application  fees,  §31-44-6. 

Required,  §31-44-4. 

Exceptions  to  license  requirement, 
§31-44-5. 

Suspension,  revocation,  or  denial  for 
violations,  §31-44-11. 
Management. 

Temporary,  §31-44-13. 

Fees  for  temporary  managers, 
§31-44-15. 

Minimum  standards,  §§31-44-7, 

31-44-9. 

Penalties. 

Deposited  to  general  fund,  §31-44-12. 
Qualifications  of  employees,  §31-44-8. 
Short  title,  §31-44-1. 

Standards. 

Minimum  standards. 

Instructors,  training  and  curricula, 
§31-44-9. 

Rules,  §31-44-7. 

Temporary  management,  §31-44-13. 
Fees  for  temporary  manager, 

§31-44-15. 

Training  of  technicians. 

Minimum  standards,  §31-44-9. 
Violations,  §31-44-11. 

Suspension,  revocation,  or  denial  of 
licenses,  §31-44-11. 

RENAL  DISEASES. 

Chronic  renal  disease. 

Patient  care  and  treatment  program, 
§§31-16-1  to  31-16-7. 

REPORTS. 

Abortions. 

Physician  performing,  filing,  time,  late 
fee,  confidentiality  of  physician 
filing. 

Woman’s  right  to  know  act, 
§31-9A-6. 

Physicians’  obligations  in  performance 
of  abortions,  §31-9B-3. 

Woman’s  right  to  know  act. 

Physicians  performing  abortion, 
reporting  requirements, 
§31-9A-6. 
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REPORTS  —  Cont’d 
Clinical  laboratories. 

Infectious  disease  reports,  §31-22-7. 
Coordinating  committee  for  rural 
and  human  services 
transportation. 

Report  and  recommendations, 

§32-12-6. 

Department  of  community  health. 

Certificate  of  need  program,  §31-6-46. 
Health  share  volunteers  in  medicine. 

Annual  report,  §31-8-198. 

Quality  assessment  fees  on  care 
management  organizations, 
§31-8-176. 

Department  of  public  health. 

Commissioner  of  public  health. 

Report  of  expenditures,  §3 1-2 A- 15. 

Elections. 

Purging  voter  registration  list. 
Notification  of  adult  deaths, 
§31-10-29. 

Submission  of  death  certificates, 
§31-10-15. 

Georgia  trauma  care  network 
commission. 

Reporting  to  general  assembly, 
§31-11-103. 

Health  care  facilities. 

Health  care  information  to  department 
of  community  health,  §31-6-70. 
Nonaccidental  injuries  to  patients. 
Duty  of  medical  facility  personnel, 
§31-7-9. 

Health  share  volunteers  in 
medicine. 

Claims  statistics. 

Duty  of  department  of 

administrative  services, 
§31-8-197. 

Department  of  community  health. 

Annual  report,  §31-8-198. 

Incident  reports. 

Adverse  incidents  and  information 
on  treatment  outcomes. 

Duty  of  government  contractor, 
§31-8-193. 

Highways,  roads  and  streets. 

Progress  and  status  reports  on 
projects,  §32-2-41.2. 

State-wide  strategic  transportation 
plan. 

Commissioner  of  transportation. 
Progress  report  on  developing, 
§32-2-41.1. 


REPORTS  —  Cont’d 
Hospital  acquisition. 

Attorney  general’s  report  of  findings, 
§31-7-407.1. 

Hospital  authorities,  §§31-7-90, 
31-7-90.1. 

Hospitals. 

Provider  payment  agreement  act. 
Reporting  on  use  of  revenues 
collected,  §31-8-179.6. 

Marriage. 

Application  supplement-marriage 
report,  §31-10-21. 

Men’s  health  commission,  §31-43-11. 
Annual  written  report  on  funds, 
§31-43-11. 

Findings  and  recommendations, 
§31-43-12. 

Nursing  homes. 

Provider  fee  act,  §31-8-167. 

Quality  assessment  fees  on  care 
management  organizations. 
Department  of  community  health, 
§31-8-176. 

Stroke  centers,  §31-11-116. 
Transportation  infrastructure  bank. 

Annual  report,  §32-10-133. 

Trauma  care  network  commission. 

Reporting  to  general  assembly, 
§31-11-103. 

RESEARCH. 

Diseases  and  disorders,  §31-12-1. 
Health  care,  §31-7-6. 

Marijuana,  §31-8-108. 

Toxic  materials,  §31-12-1. 
Transportation,  §32-9-1. 

RESIDENTIAL  CARE  FACILITIES 
FOR  THE  ELDERLY 
AUTHORITIES  ACT. 

General  provisions,  §§31-7-110  to 
31-7-120. 

Short  title,  §31-7-110. 

REST  AREAS. 

Gateway  center,  Cobb  county, 
§32-2-4.1. 

POW/MIA  flag. 

Flying  at  rest  areas,  §32-2-8. 

RESTAURANTS. 

Gateway  center,  Cobb  county, 

§32-2-4.1. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Public  place  defined,  §31-12A-2. 
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RESTAURANTS  —Cont’d 
Smokefree  air  act  — Cont’d 

Smoking  prohibited  in  public  places, 
§31-12A-4. 

Exemption,  requirements, 

§31-12A-6. 

Tourist  courts,  §§31-28-1  to  31-28-7. 

RETAINAGE. 

Highway  construction  contracts. 

Contract  clauses  for  completed  work, 
§32-2-75. 

RETALIATION. 

Long-term  health  care. 

Abuse  reporting  by  residents. 

Protection  of  residents,  §31-8-87. 
Ombudsman  program. 

Protection  of  residents,  §31-8-60. 

RETIREMENT  COMMUNITIES. 
Continuing  care  retirement 
communities. 

Certificate  of  need  program. 

Exemption,  §31-6-47. 

Defined,  §31-6-2. 

Need  methodologies. 

Establishment  by  department  of 
community  health,  §31-6-21. 

REVENUE  AND  TAXATION. 

Federal  parkways. 

Acquisition  of  rights  of  way  and 
easement. 

Taxing  power  of  state  reserved, 
§32-3-39. 

Georgia  highway  authority. 

Tax  exemption  for  bonds,  their 

transfer  and  income,  §32-10-34. 
Covenant  with  bondholders  as  to 
tax-exempt  status,  §32-10-49. 
Hospital  authorities. 

Payment  for  authority’s  services  and 
facilities. 

Levy  of  tax  by  political  subdivisions, 
§31-7-84. 

Revenue  certificates. 

Exemption  from  taxation,  §31-7-79. 
Residential  care  facilities  for  the 
elderly  authorities. 

Exemption  from  taxation,  §31-7-118. 
State  road  and  tollway  authority. 
Revenue  bonds. 

Covenant  with  bondholders  as  to 
tax-exempt  status,  §32-10-109. 
Tax  exemption  for  bonds,  their 

transfer  and  income,  §32-10-94. 


REVENUE  ANTICIPATION 
CERTIFICATES. 

Hospitals. 

County  and  municipal  hospital 

authorities,  §§31-7-78  to  31-7-83. 

RIDE-SHARING. 

Mass  transportation. 

Establishment  of  ride-sharing 
programs,  §32-9-5. 

RIGHT  OF  ENTRY. 

Long-term  health  care. 

Ombudsman  program,  §31-8-55. 
Occupational  safety  and  health. 
Right  of  entry  to  facility,  §31-12-10. 

RIGHTS  OF  WAY. 

Federal  parkways. 

Acquisition,  §§32-3-30  to  32-3-39. 
Advertising  restrictions,  §32-3-38. 
Amount  of  land  acquired,  §32-3-34. 
Conveyance  of  title. 

Federal  departments  and 
agencies,  §32-3-36. 

County  maps. 

Designation  on,  §32-3-32. 

Fee  simple  title. 

Acquisition,  §32-3-32. 

Jurisdiction. 

Concurrent  jurisdiction  with 

federal  government,  §32-3-39. 
Methods  of  acquisition,  §32-3-31. 
Powers  of  department,  §32-3-30. 
Private  roads. 

Access  from,  §32-3-35. 

Scenic  easements. 

Inclusion  of,  §32-3-33. 

Taxing  power  of  state  reserve, 
§32-3-39. 

Use  of  property  before  final 
condemnation,  §32-3-37. 

RIGHT  TO  DIE. 

Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 

RIOTS 

Crowd  control,  §§31-27-1  to  31-27-12. 
Applicability  of  chapter,  §31-27-10. 
Authority  of  director  of  civil  defense 
division,  §31-27-7. 

Bond  requirement,  §31-27-5. 

Cash  deposit  in  lieu  of  bond, 
§31-27-5. 

Civil  penalty,  §31-27-11. 

Criminal  penalty,  §31-27-12. 
Definitions,  §31-27-1. 
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RIOTS  —Cont’d 
Crowd  control  — Cont’d 

Emergency  powers  of  governor, 
§31-27-7. 

Permit  requirement. 

Application  form,  §31-27-3. 
Assessment  for  persons  in 

attendance  beyond  number 
specified,  §31-27-6. 

Contents  of  application,  §31-27-3. 
Denial  of  permit,  §31-27-4. 
Disciplinary  actions  against 
permittees,  §31-27-4. 

Duration  of  permit,  §31-27-2. 
Issuance  of  permit,  §31-27-2. 

Additional  requirements,  §31-27-4. 
State  recovery  of  costs  and  damages, 
§31-27-8. 

Definitions. 

Crowd  control,  §31-27-1. 

ROADS. 

Abandoned  property. 

Generally,  §§32-7-1  to  32-7-5. 
Commercial  driveways,  §§32-6-130  to 
32-6-135. 

Disposal. 

Generally,  §§32-7-1  to  32-7-5. 
Eminent  domain. 

Road  construction  and  other 
transportation  purposes. 

General  provisions,  §§32-3-1  to 
32-3-39. 

Li0HS0S« 

Generally,  §§32-7-1  to  32-7-5. 
Limited-access  roads,  §§32-6-110  to 
32-6-119. 

Outdoor  advertising. 

General  provisions,  §§32-6-70  to 
32-6-97. 

Weights  and  size  of  vehicles  and 
loads. 

General  provisions,  §§32-6-20  to 
32-6-31. 

ROADSIDE  ENHANCEMENT  AND 
BEAUTIFICATION  COUNCIL, 

§32-6-75.1. 

ROADSIDE  ENHANCEMENT  AND 
BEAUTIFICATION  FUND, 

§32-6-75.2. 

ROOFS. 

Department  of  transportation. 

Placement  of  air  markers,  §32-2-2. 


RULE  NISI. 

Eminent  domain. 

Highways,  streets  and  roads. 

Issuance  and  service  of  rule  on 
condemnor,  §32-3-11. 
Highways,  streets  and  roads. 

Eminent  domain. 

Issuance  and  service  of  rule  on 
condemnor,  §32-3-11. 

RULES  AND  REGULATIONS. 
Clinical  laboratories,  §31-22-6. 
Commercial  drivers. 

Rulemaking  authority,  §32-6-133. 
Department  of  community  health, 
§31-2-7. 

Adoption,  power,  §31-6-21. 

Criminal  history  records  checks. 

Licensing  of  facilities,  §31-2-9. 
Disciplinary  actions,  §31-2-8. 

Health  share  volunteers  in  medicine. 

Adoption  by  department,  §31-8-200. 
Procedure  for  rule  making,  §31-6-21.1. 
Department  of  public  health, 
§31-2A-6. 

Administration  and  enforcement, 
§31-5-1. 

Land  disposal  sites  for  septic  tank 
waste  from  one  business, 
§31-2A-12. 

Lead  poisoning  prevention. 

Childhood  lead  exposure  control. 
Enforcement  and  implementation 
of  rules  and  regulations, 
§31-41-19. 

Personal  care  homes  and  assisted 
living  communities,  §31-7-12.3. 
Public  swimming  pools  (Michelle’s 
Law). 

Operation  and  construction, 
§31-45-10. 

Sewage  management  systems. 
Standards  for,  §31-2A-11. 
Emergency  medical  services, 
§§31-11-5,  31-11-10. 

Health  share  volunteers  in 
medicine. 

Adoption  by  department,  §31-8-200. 
Hospital  authorities,  §31-7-74. 
Midwives. 

Enforcement  of  chapter,  §31-26-3. 
Outdoor  advertising. 

Rulemaking  authority,  §32-6-90. 
Private  home  care  providers, 

§31-7-302. 


1499 


INDEX 


RULES  AND  REGULATIONS  —  Cont’d 
Rural  hospital  assistance  act, 
§31-7-94.1. 

Smokefree  air  act. 

Enforcement  of  rules  and  regulations 
adopted  under  chapter, 

§31-12A-10. 

State  road  and  toll  way  authority. 

Powers  of  authority. 

Rules  promulgation,  §§32-10-63, 
32-10-64. 

Projects  generally,  §32-10-66. 
Tattoo  studios,  §31-40-5. 

Tuberculosis. 

Hospitalization  of  persons  with  active 
tuberculosis. 

Enforcement  of  rules  and 
regulations,  §31-14-10. 

Persons  not  hospitalized  who  obey 
departmental  rules  and 
regulations,  §31-14-12. 

Vital  records,  §31-10-3. 

RURAL  HOSPITAL  ASSISTANCE 
ACT. 

Short  title  of  act,  §31-7-94.1. 
RV-FRIENDLY  MARKERS,  §32-6-87.1. 

S 

SAFETY  REST  AREAS. 

Gateway  center,  Cobb  county, 

§32-2-4.1. 

SALES. 

Hospitals. 

Hospital  authorities,  §31-7-74.3. 

SANCTIONS. 

Long-term  health  care. 

Criminal  sanctions,  §31-8-126. 
Nursing  homes,  §31-7-3.2. 

SAVING  FOR  THE  CURE, 
COMMISSION  FOR. 

Newborn  umbilical  cord  blood  bank, 

§§31-46-3,  31-46-4. 

SAVING  THE  CURE  ACT. 

Newborn  umbilical  cord  blood  bank, 

§§31-46-1  to  31-46-5. 

SCHOOL  BUSES. 

Railroad  grade  crossings. 

List  identifying  crossing  on  bus  routes 
without  active  warning  device. 
School  district  to  submit  to 

department  of  transportation, 
§32-6-200. 


SCHOOLS  AND  EDUCATION. 
Diabetes  control. 

Public  health  department. 

Grant  program  to  promote 

understanding  and  prevention 
of  diabetes,  §31-2A-14. 

Medical  education. 

Funding  by  hospital  authorities, 
§31-7-95. 

Physicians  and  surgeons. 

Rural  areas  assistance,  §§31-34-1  to 
31-34-9. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Public  place  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

SCOLIOSIS. 

Spinal  cord  injuries. 

Registry  for  traumatic  brain  and 
spinal  cord  injuries,  §§31-18-1  to 
31-18-4. 

SEALS  AND  SEALED 
INSTRUMENTS. 

Georgia  highway  authority. 

Revenue  bonds,  §32-10-33. 

State  road  and  tollway  authority. 
Revenue  bonds. 

Affixing  authority’s  seal  to  bonds, 
§32-10-93. 

SEARCHES  AND  SEIZURES. 

Health  inspection  warrants. 

Authorization  of  searches,  §31-5-21. 

SECONDHAND  SMOKE. 

Georgia  smokefree  air  act  of  2005. 

Defined,  §31-12A-2. 

Generally,  §§31-12A-1  to  31-12A-13. 

SEGREGATION. 

Diseased  person,  §31-12-4. 

SEMEN. 

Bodily  fluids,  §31-22-9.1. 

SENIOR  CITIZENS. 

Residential  care  facilities  for  the 
elderly  authorities  act,  §§31-7-110 
to  31-7-120. 

SEROLOGIC  TESTS. 

Venereal  disease  test. 

Pregnant  women,  §31-17-4. 

SERVICE  OF  PROCESS. 

Highway  condemnation 
proceedings. 

Generally,  §32-3-8. 
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SERVICE  OF  PROCESS  —Cont’d 
Highway  condemnation  proceedings 

— Cont’d 

Nonresidents,  §32-3-9. 

Substantial  compliance,  §32-3-10. 

SETTLEMENTS. 

Radiation  control. 

Penalties,  §31-13-13. 

SEWAGE  SYSTEMS. 

On-site  sewage  management  systems 
regulation. 

Conformity  as  prerequisite  to  building 
permit,  §31-3-5.1. 

County  boards  of  health,  §31-3-5. 

SEX  CHANGES. 

Birth  certificates. 

Amendment,  §31-10-23. 

SEXUALLY  TRANSMITTED 
DISEASES. 

AIDS. 

General  provisions,  §§31-17A-1  to 
31-17A-3. 

Venereal  diseases  generally, 

§§31-17-1  to  31-17-8. 

SEXUAL  OFFENSES. 

AIDS  transmitting  crimes,  §31-22-9.1. 
HIV  infected  persons. 

AIDS  transmitting  crimes,  §31-22-9.1. 

Minors. 

Statutory  rape. 

AIDS  transmitting  crime, 

§31-22-9.1. 

SHERIFFS. 

Deputies. 

Tuberculosis. 

Taking  persons  into  custody  or 
imposing  of  a  confinement, 
§§31-14-5,  31-14-7. 

SHOPPING  MALLS. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Public  place  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

SHOWS. 

Crowd  control,  §§31-27-1  to  31-27-12. 

SICKLE  CELL  ANEMIA  AND  TRAIT. 
Counseling  and  testing,  §31-12-7. 


SIGNATURES. 

Facsimile  signatures. 

Georgia  highway  authority. 

Revenue  bonds,  §32-10-33. 

SIGNS. 

Highway  closure  or  limitation  of 

access  due  to  inclement  weather, 

§32-6-5. 

Outdoor  advertising  generally, 

§§32-6-70  to  32-6-97. 

Tanning  facilities,  §31-38-4. 

SKELETAL  ANALYSIS. 

CAT  scans. 

Hospital  rates,  §31-7-11. 

SKILLED  NURSING  FACILITIES. 
Certificate  of  need. 

General  provisions,  §§31-6-40  to 
31-6-50. 

Defined,  §31-6-2. 

SLANDER. 

Nursing  homes. 

Employee  records  checks,  §31-7-352. 

SMALLPOX. 

Vaccination  and  treatment  program, 

§31-12-4.1. 

SMOKEFREE  AIR,  §§31-12A-1  to 
31-12A-13. 

Construction  of  chapter,  §31-12A-13. 
Continuing  program  to  explain  and 
clarify  purposes  of  provision, 

§31-12A-9. 

Definitions,  §31-12A-2. 

Designated  nonsmoking  areas. 

Smoking  prohibited  in,  §31-12A-7. 
Enactment  of  other  general  laws, 
local  laws  or  rules  and 
regulations,  §31-12A-12. 
Enforcement  of  chapter,  §31-12A-10. 
Exemptions  to  smoking 
prohibitions,  §31-12A-6. 

Georgia  smokefree  air  act  of  2005. 

Short  title,  §31-12A-1. 

Liberal  construction  of  chapter, 
§31-12A-13. 

Local  operating  procedures. 

Establishment,  §31-12A-11. 
Nonsmoking  areas. 

Smoking  prohibited  in  designated 
areas,  §31-12A-7. 
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SMOKEFREE  AIR  —  Cont’d 
No  smoking  signs  or  international 
no  smoking  symbol. 

Required  in  places  where  smoking 
prohibited,  §31-12A-8. 

Ordinances  prohibiting  smoking. 

Enactment,  §31-12A-11. 

Other  general  laws,  local  laws  or 
rules  and  regulations. 

Enactment,  §31-12A-12. 

Places  of  employment. 

Defined,  §31-12A-2. 

No  smoking  signs  or  international  no 
smoking  symbol. 

Required  in  places  where  smoking 
prohibited,  §31-12A-8. 

Smoking  prohibited  in,  §31-12A-5. 
Public  education  program,  §31-12A-9. 
Public  places. 

Defined,  §31-12A-2. 

No  smoking  signs  or  international  no 
smoking  symbol. 

Required  in  places  where  smoking 
prohibited,  §31-12A-8. 

Smoking  prohibited  in,  §31-12A-4. 

Rules  and  regulations  adopted 
under  chapter. 

Enforcement  of  chapter,  §31-12A-10. 

Short  title. 

Georgia  smokefree  air  act  of  2005, 
§31-12A-1. 

Smoking  areas  designated  by 
employer. 

Bars  and  restaurants,  exemption  to 
smoking  prohibitions, 
requirements,  §31-12A-6. 

State  and  local  government 
buildings. 

Smoking  prohibited  in,  §31-12A-3. 

SMOKE  VICTIMS. 

Do  not  resuscitate  orders,  §§31-39-1 
to  31-39-9. 

SNOW. 

Closure  of  or  limiting  access  to 

roads  due  to  inclement  weather, 

§32-6-5. 

Motor  vehicles. 

Tire  chains  or  tires  equipped  with 
safety  spike-metal  studs. 

Limited  access  to  roads  due  to 
inclement  weather, 
requirements,  §32-6-5. 


SOCIAL  SECURITY. 

Dead  bodies. 

Traffic  in  human  bodies. 

Offenses  against  health  regulations, 
§31-21-41. 

Health. 

Certificates  of  need. 

Review  proceedings,  §31-6-50. 

Vital  records. 

Birth  certificates. 

Social  security  account  information 
of  parents,  §31-10-9.1. 

SODOMY. 

Aggravated  sodomy. 

AIDS  transmitting  crime,  §31-22-9.1. 
AIDS  transmitting  crime,  §31-22-9.1. 
HIV  infected  persons. 

AIDS  transmitting  crimes,  §31-22-9.1. 
Soliciting. 

AIDS  transmitting  crime,  §31-22-9.1. 

SOLICITATION. 

Sodomy. 

AIDS  transmitting  crime,  §31-22-9.1. 
SPAS. 

Tanning  facilities. 

General  provisions,  §§31-38-1  to 
31-38-12. 

SPECIAL  ELECTIONS  AND 
PRIMARIES. 

Transit  services  with  local 
government. 

Transit  agency  contracting  with  local 
government  to  provide,  §32-9-11. 

SPECIMEN  TREES. 

Outdoor  advertising. 

Trimming  and  removal  of  vegetation 
in  front  of  signs,  exceptions, 
§32-6-75.3. 

SPINAL  CORD  INJURIES. 

Registry  for  traumatic  brain  and 
spinal  cord  injuries. 

Declaration  of  public  policy,  §31-18-1. 
Definitions,  §31-18-2. 

Duties  of  department,  §31-18-4. 
Registration  procedures,  §31-18-3. 
Reporting  procedures,  §31-18-3. 

SPORTS. 

Boxing. 

Do  not  resuscitate  orders,  §§31-39-1  to 
31-39-9. 
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SPORTS  ARENAS. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Public  place  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

STADIUMS. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Public  place  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

STAFF  PRIVILEGES. 

Refusal  or  revocation  by  public 
hospital,  §§31-7-7,  31-7-7.1. 

STANDING. 

Abortion. 

False  representation  of  age  or  name  by 
woman  soliciting  abortion, 
§31-9A-6.1. 

STATE  ADVISORY  SUBCOMMITTEE 
FOR  RURAL  AND  HUMAN 
SERVICES  TRANSPORTATION, 

§32-12-4. 

STATE  ARCHIVES. 

Vital  records. 

Transfer  of  vital  records  to  state 
archives,  §31-10-25. 

STATE  AUDITOR. 

Georgia  highway  authority. 

Inspection  and  audit  of  books  and 
records,  §32-10-3. 

State  road  and  tollway  authority. 

Inspection  and  audit  of  books  and 
records,  §32-10-62. 

STATE  CAPITOL. 

Curb  construction  standards  for 
streets  circling  state  capitol, 

§32-4-94. 

State  transportation  board. 

Caucuses  to  elect  members  at  state 
capitol,  §32-2-20. 

STATE  DEPARTMENTS  AND 
AGENCIES. 

Department  of  transportation. 

General  provisions,  §§32-2-1  to 
32-2-81. 

Vital  records. 

State  office  of  vital  records. 

Established  within  department  of 
human  services,  §31-10-2. 


STATE  DEPARTMENTS  AND 
AGENCIES  — Cont’d 
Vital  records  — Cont’d 

State  office  of  vital  records  — Cont’d 
Vital  records  generally,  §§31-10-1  to 
31-10-32. 

STATE  GOVERNMENT. 

Hepatitis. 

Employees  of  state  institutions  who 
contract  infectious  hepatitis. 
Compensation,  §§31-29-1  to  31-29-8. 

Tuberculosis. 

Employees  of  state  institutions  who 
contract  infectious  tuberculosis. 
Compensation,  §§31-29-1  to  31-29-8. 

STATE  OFFICE  OF  VITAL 
RECORDS. 

Established  within  department  of 
human  services,  §31-10-2. 

Vital  records  generally,  §§31-10-1  to 
31-10-32. 

STATE  PROPERTY. 

Abandoned  property. 

Highways,  roads  and  streets. 

Generally,  §§32-7-1  to  32-7-5. 

STATE  ROAD  AND  TOLLWAY 
AUTHORITY. 

Acquisition  of  tollway  projects, 

§32-10-71. 

Authority  fund. 

Deposit  of  funds,  §32-10-72. 

Designation  of  moneys  as  trust  funds, 
§32-10-73. 

Moneys  designated  as  trust  funds, 
§32-10-73. 

Purposes,  §32-10-72. 

Automatic  vehicle  license  tag 
identification. 

Power  of  authority  to  use,  limitations, 
§32-10-64. 

Bids  and  bidding. 

Letting  of  contracts  by  competitive 
bids,  §32-10-68. 

Bond  issues. 

Revenue  bonds  generally,  §§32-10-90 
to  32-10-110. 

Bylaws,  §32-10-62. 

Compensation  of  members,  §32-10-62. 
Construction  of  article,  §32-10-75. 

Effect,  §32-10-74. 

Contracts. 

Letting  of  contracts  by  competitive 
bids,  §32-10-68. 
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STATE  ROAD  AND  TOLLWAY 
AUTHORITY  — Cont’d 
Conveyance  of  real  property  or 
interest,  §32-10-69. 

Transfer  of  real  and  personal  property 
by  public  bodies  and  officers, 
§32-10-70. 

Coupon  or  registered  form. 

Rights  and  remedies  of  coupon 
holders,  §32-10-103. 

Definitions,  §32-10-60. 

Effect  of  article,  §32-10-74. 

Construction,  §32-10-75. 

Garvee  bonds. 

Revenue  bonds,  §32-10-90.1. 

Georgia  transportation 

infrastructure  bank,  §§32-10-120 
to  32-10-133. 

Intergovernmental  cooperation, 

§32-10-67. 

Maintenance  of  tollway  projects, 

§32-10-71. 

Membership,  §32-10-62. 

Officers,  §32-10-62. 

Operation  of  toll  way  projects, 

§32-10-71. 

Perpetual  existence,  §32-10-61. 
Powers  of  authority. 

Acquisition  of  property  interest, 
§32-10-69. 

Charging  tolls,  §32-10-65. 

Collecting  tolls,  §32-10-65. 

Disposition  of  tolls. 

Generally,  §32-10-65. 

Expenditure  of  funds  for  property 
interest,  §32-10-69. 

Fixing  tolls,  §32-10-65. 

Generally,  §§32-10-63,  32-10-64. 
Issuance  of  bonds  generally,  §32-10-90. 
Police  powers,  §32-10-64. 

Revising  tolls,  §32-10-65. 

Rules  promulgation,  §§32-10-63, 
32-10-64. 

Projects  generally,  §32-10-66. 

Sue  and  be  sued,  §32-10-61. 

Use  of  tolls. 

Generally,  §32-10-65. 

Projects. 

Defined,  §32-10-60. 

New  projects. 

Study,  financing,  etc.,  §32-10-67. 
Transfer  to  state  highway  system  free 
from  tolls,  §32-10-108. 

Quorum,  §32-10-62. 

Record  of  proceedings,  §32-10-62. 


STATE  ROAD  AND  TOLLWAY 
AUTHORITY  — Contd 
Revenue  bonds,  §§32-10-60,  32-10-90 
to  32-10-110. 

Attributes  of  bonds  generally, 
§32-10-90. 

Bonds  of  a  single  issue,  §32-10-98. 
Conditions  precedent. 

Taking  effect  of  resolution  for  bond 
issuance,  §32-10-98. 
Confirmation  of  bonds,  §32-10-107. 
Coupon  or  registered  form. 

Issuance,  §32-10-92. 

Credit  of  state  not  pledged,  §32-10-99. 
Defined,  §32-10-60. 

Denominations,  §32-10-92. 

Deposit  of  bonds  as  securities, 
§32-10-105. 

Destroyed  bonds,  §32-10-97. 

Form  of  bonds,  §32-10-92. 

Garvee  bonds,  §32-10-90.1. 

Grant  anticipation  revenue  vehicle 
bonds,  §32-10-90.1. 

Interim  receipt  or  certificates. 

Issuance,  §32-10-96. 

Investment  of  funds  in  bonds, 
§32-10-105. 

Issuance. 

Bonds  of  a  single  issue,  §32-10-98. 
Coupon  or  registered  form, 
§32-10-92. 

Interim  receipts  or  certificates, 
§32-10-96. 

Power  of  authority  generally, 
§32-10-90. 

Refunding  bonds,  §32-10-104. 
Temporary  bonds,  §32-10-96. 
Jurisdiction  of  actions,  §32-10-110. 
Lost  bonds,  §32-10-97. 

Mutilated  bonds,  §32-10-97. 

Obtaining  of  loans  and  issuance, 
§32-10-91. 

Paying  costs  of  one  or  more  projects. 
Issuance  of  bonds  of  a  single  issue, 
§32-10-98. 

Payment  of  bond  proceeds  to  trustee, 
§32-10-101. 

Payment  of  principal  and  interest  of 
bonds. 

Pledging  of  tolls  and  other  project 
revenues,  §32-10-90. 

Place  of  payment,  §32-10-92. 

Pledges  of  revenues,  tolls  and 
earnings,  §32-10-102. 

Credit  of  state  not  pledged, 
§32-10-99. 


1504 


INDEX 


STATE  ROAD  AND  TOLLWAY 
AUTHORITY  —Cont’d 
Revenue  bonds  — Cont’d 
Projects. 

Transfer  to  state  highway  system 
free  from  tolls,  §32-10-108. 
Protection  of  interests  and  rights  of 
bondholders,  §32-10-106. 

Rights  and  remedies  generally, 
§32-10-106. 

Refunding  bonds. 

Issuance,  §32-10-104. 

Replacement  of  lost  or  mutilated 
bonds,  §32-10-97. 

Rights  and  remedies  of  bondholders, 
§32-10-103. 

Protection  of  interests  and  rights, 
§32-10-106. 

Sale  of  obligations,  §32-10-91. 

Seal,  §32-10-93. 

Security  for  bonds. 

Trust  indentures  as  security, 
§32-10-100. 

Signing  bonds,  §32-10-93. 

Sinking  funds. 

Creation  and  disposition, 

§32-10-102. 

State  highway  system. 

Transfer  of  projects  free  from  tolls, 
§32-10-108. 

Status  as  negotiable  instruments, 
§32-10-94. 

Tax  exemption,  §32-10-94. 

Covenant  with  bondholders  as  to 
tax-exempt  status,  §32-10-109. 
Temporary  bonds. 

Issuance,  §32-10-96. 

Trust  indenture  as  security  for  bond, 
§32-10-100. 

Rights  and  remedies  of  indentured 
trustees,  §32-10-103. 

Utilization  of  bond  proceeds. 

Cost  of  project. 

Proceeds  less  than  or  greater  than 
cost  of  project,  §32-10-95. 
Investment  of  funds  in  bonds, 
§32-10-105. 

Payment  to  trustee,  §32-10-101. 
Proceeds  less  than  or  greater  than 
cost  of  project,  §32-10-95. 
Validation  of  bonds,  §32-10-107. 

Venue  of  actions,  §32-10-110. 
Streetcar  development  and 
revitalization. 

General  assembly  approval  of  funding, 
§32-10-77. 


STATE  ROAD  AND  TOLLWAY 
AUTHORITY  —Cont’d 
Streetcar  development  and 
revitalization  — Cont’d 
Grant  programs,  §32-10-76. 

Taxation. 

Revenue  bonds. 

Covenant  with  bondholders  as  to 
tax-exempt  status,  §32-10-109. 
Tax  exemption  for  bonds,  their 

transfer  and  income,  §32-10-94. 

Tolls. 

Duration,  §32-10-65.1. 

Expiration,  §32-10-65.1. 

Fixing,  revising,  etc.,  §32-10-65. 

Use  and  disposition,  §32-10-65. 
Transportation  infrastructure  bank, 
§§32-10-120  to  32-10-133. 

Video  surveillance. 

Power  of  authority  to  use,  limitations, 
§32-10-64. 

STATE  TREASURER. 

Highways,  roads  and  streets. 

Federal  aid. 

Proper  authority  to  receive  federal 
funds,  §32-5-1. 

Indigent  care  trust  fund. 

Duties,  §31-8-152. 

No  lapse  of  contributions,  §31-8-153.3. 
Refunding  of  contributed  funds, 
§31-8-157. 

Revenues  raised  from  specified 
sources,  §31-8-153.2. 

Segregated  account  for  sales  and  use 
tax  revenues,  §31-8-152.1. 
Transfer  of  funds  to  trust  fund, 
§31-8-153.1. 

STATISTICS. 

Agent  Orange. 

Public  information,  §31-30-4. 

Vital  statistics. 

Defined,  §31-10-1. 

STATUTE  OF  LIMITATIONS. 

AIDS. 

HIV  tests. 

Reports  of  positive  results. 

Actions  alleging  violations  of 
provisions,  §31-22-9.2. 

HIV  tests. 

Reports  of  positive  results. 

Actions  alleging  violations  of 
provisions,  §31-22-9.2. 
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STATUTE  OF  LIMITATIONS  — Cont’d 

Hospitals. 

Acquisition. 

Actions  to  impose  fine  for  violations, 
§31-7-412. 

STATUTORY  RAPE. 

AIDS  transmitting  crime,  §31-22-9.1. 

STEM  CELLS. 

Newborn  umbilical  cord  blood  bank, 

§§31-46-1  to  31-46-5. 

STERILIZATION  OF  HUMANS, 

§§31-20-1  to  31-20-6. 

Civil  and  criminal  liability,  §31-20-5. 

Declaration  of  policy. 

Sterilization  of  mentally  incompetent 
persons,  §31-20-3. 

Definitions,  §31-20-1. 

Mentally  incompetent  person, 

§31-20-3. 

Exemptions  from  chapter 
requirements,  §31-20-6. 

Compliance  where  other  medical 
treatment  may  result  in 
sterilization,  §31-20-5. 

Sterilization  of  mentally  incompetent 
persons. 

Prerequisites  to  performing  a 
sterilization  procedure, 

§31-20-3. 

Medical  consent  law. 

Applicability  of  chapter  to  abortion 
and  sterilization  procedures, 
§31-9-5. 

General  provisions,  §§31-9-1  to  31-9-7. 

Mentally  incompetent  persons. 

Prerequisites  to  performing  a 

sterilization  procedure,  §31-20-3. 

Performance  of  sterilization 
procedure. 

Mentally  incompetent  persons, 
§31-20-3. 

Restricted  to  duly  licensed  physician, 
§31-20-4. 

When  performance  upon  request 
unlawful,  §31-20-2. 

Prohibited. 

When  prohibited  upon  request, 
§31-20-2. 

Restrictions  on  performance. 

Mentally  incompetent  persons, 
§31-20-3. 

Performance  by  duly  licensed 
physician  only,  §31-20-4. 

Where  procedure  upon  request 
unlawful,  §31-20-3. 


STILLBORN  INFANTS. 

Birth  certificate,  §31-10-33. 

Stillbirth  or  stillborn. 

Defined,  §31-10-1. 

STRAY  ANIMALS. 

Rabies. 

Generally,  §§31-19-1  to  31-19-10. 
STREETCARS. 

Pilot  program  for  funding  streetcar 
projects,  §32-9-12. 

STREETS. 

Abandoned  property  generally, 

§§32-7-1  to  32-7-5. 

Commercial  driveways  generally, 
§§32-6-130  to  32-6-135. 

Disposal  generally,  §§32-7-1  to  32-7-5. 
Leases  generally,  §§32-7-1  to  32-7-5. 
Outdoor  advertising. 

General  provisions,  §§32-6-70  to 
32-6-97. 

Size  of  vehicles  and  loads. 

Generally,  §§32-6-20  to  32-6-31. 
Weight  and  size  of  vehicles  and 
loads. 

General  provisions,  §§32-6-20  to 
32-6-31. 

STROKE  CENTERS,  §§31-11-110  to 
31-11-119. 

Advertising  by  hospital,  §31-11-118. 
Agency  or  board  regulating  EMS 
personnel. 

Department  defined,  §31-11-111. 
Certification,  §31-11-113. 
Construction  of  article,  §31-11-117. 
Department  defined,  §31-11-111. 
Grants  to  establish,  §31-11-114. 
Identification  of  hospitals  meeting 
criteria. 

Certification,  §31-11-113. 

Duty  of  department,  application, 
revocation,  §31-11-112. 

List  of  identified  centers. 

Distribution  to  EMS  providers, 
§31-11-115. 

Legislative  findings,  §31-11-110. 

List  of  identified  centers. 

Distribution  EMS  providers, 
§31-11-115. 

Medical  practice  guideline. 

Article  construed  as,  §31-11-117. 
Primary  stroke  centers. 

Certification,  §31-11-113. 
Identification,  §31-11-112. 
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STROKE  CENTERS  —Cont’d 
Primary  stroke  centers  — Cont’d 
List  of  identified  centers. 

Distribution,  §31-11-115. 

Purpose  for  establishing,  §31-11-110. 
Reports,  §31-11-116. 

Promulgation  of  rules  and 
regulations,  §31-11-119. 

Remote  treatment  stroke  centers. 
Certification,  §31-11-113. 

Grants  to  establish,  §31-11-114. 
Identification,  §31-11-112. 

List  of  identified  centers. 

Distribution,  §31-11-115. 

Purpose  for  establishing,  §31-11-110. 
Reports,  §31-11-116. 

Reports,  §31-11-116. 

Rules  and  regulations,  §31-11-119. 
Stroke  triage  assessment  tool. 
Department  to  develop,  §31-11-115. 

STROKES. 

Assessment,  treatment, 

transportation  of  stroke 
patients. 

Protocols,  establishment,  §31-11-115. 
Stroke  triage  assessment  tool. 
Department  to  develop,  §31-11-115. 

SUBCONTRACTORS. 

Public  works,  §§32-2-61,  32-2-66. 

SUBDIVISIONS,  §§32-6-150  to 
32-6-154. 

Highway  zoning,  §§32-6-150  to 
32-6-154. 

Commercial  driveway  permits. 

Effect  of  part  on  requirement, 
§32-6-154. 

Planning  commission. 

Department  approval  or  rejection  of 
submitted  plat,  §32-6-151. 
Factors  for  consideration, 
§32-6-153. 

Plat  approval  or  rejection. 

Department  factors  to  be  considered, 
§32-6-153. 

Planning  commission,  §32-6-151. 
Proprietor  of  subdivision,  §32-6-152. 
Proprietor  of  subdivision. 

Department  approval  or  rejection  of 
submitted  plat,  §32-6-152. 
Factors  for  consideration, 
§32-6-153. 

Subdivision  defined,  §32-6-150. 

SUBPOENAS. 

Hospital  acquisition. 

Powers  of  attorney  general,  §31-7-411. 


SUBPOENAS  —Cont’d 

Medical  records,  §§31-33-1  to  31-33-8. 

SUBSTANCE  ABUSE. 

Special  facilities. 

Defined,  §31-1-8. 

Notice  of  proposed  special  facility, 
§31-1-8. 

SUICIDE. 

Advance  directives  for  health  care. 

Instrument  does  not  constitute  suicide, 
§31-32-11. 

SUNBATHING. 

Tanning  facilities. 

General  provisions,  §§31-38-1  to 
31-38-12. 

SUNGLASSES. 

Flammable  materials. 

Prescription  sunglass  frames. 

Use  of  flammable  materials  in 
frames,  §31-1-2. 

Frames. 

Use  of  flammable  materials  in 
sunglass  frames,  §31-1-2. 

Lenses. 

Delivery  of  completed  work  by  optical 
offices,  laboratories  or 
manufacturers,  §31-1-2. 

SUNSET  LAW. 

Hospitals. 

Provider  payment  agreement  act. 
Termination  of  provisions, 
§31-8-179.8. 

SUPERIOR  COURTS. 

Birth  certificates. 

Judicial  procedure  to  establish  facts  of 
birth. 

Delayed  certificate  rejected, 
§31-10-12. 

Vital  records. 

Birth  certificates. 

Judicial  procedure  to  establish  facts 
of  birth. 

Delayed  certificate  rejected, 
§31-10-12. 

SUPERSEDEAS. 

Health  violations  and  public 
nuisances. 

Appeal  not  to  operate  supersedeas, 
§31-5-9. 

SURGERY. 

Venereal  diseases,  §31-17-7. 
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SWIMMING. 

Drowning  victims. 

Do  not  resuscitate  orders  generally, 
§§31-39-1  to  31-39-9. 

SWIMMING  POOLS. 

Public  pools. 

Health  and  safety. 

Michelle’s  Law,  §§31-45-1  to 
31-45-13. 

SYPHILIS. 

Public  health  hazard,  §31-17-1. 

SYSTEM  OF  CERTIFIED  STROKE 
CENTERS,  §§31-11-130  to 
31-11-119. 

T 

TANDEM  AXLES. 

Defined,  §32-6-26. 

Maximum  load  on,  §32-6-26. 

TANNING  FACILITIES,  §§31-38-1  to 
31-38-12. 

Administrator’s  immunity  from 
liability,  §31-38-12. 

Advertising  prohibitions,  §31-38-8. 
Applicability  of  chapter. 

Effect  on  administrator,  §31-38-12. 
Exemptions,  §31-38-2. 

Construction  of  chapter. 

Effect  on  administrator,  §31-38-12. 
Exemptions  from  applicability, 
§31-38-2. 

Construction  requirements,  §31-38-3. 
Danger  signs. 

Ultraviolet  radiation,  §31-38-4. 
Definitions,  §31-38-1. 

Electrical  code. 

Compliance  with  national  electrical 
code,  §31-38-5. 

Equipment  maintenance 
requirements,  §31-38-8. 
Equipment  use  by  minors  restricted, 

§31-38-8. 

Eyeglasses. 

Protective  goggles  requirement, 
§31-38-7. 

Posting  of  warning  sign,  §31-38-4. 
Variance  permitted,  §31-38-11. 

Federal  regulation  compliance, 

§31-38-5. 

Fees  for  registration,  §31-38-4.1. 
Handrails  and  nonslip  floors. 

Stand-up  tanning  booths,  §31-38-6. 


TANNING  FACILITIES  — Cont’d 
Injury. 

Written  report  of  injury  requirement, 
§31-38-8. 

Maintenance  requirements,  §31-38-3. 
Maximum  exposure. 

Posting  of  warning  sign,  §31-38-4. 

Minors. 

Use  of  tanning  equipment  restricted, 
§31-38-8. 

Noncompliance  with  chapter, 

§31-38-9. 

Operation  requirements,  §31-38-3. 
Physical  barriers  requirements, 

§31-38-5. 

Posting  requirements. 

Warning  signs,  §31-38-4. 

Private  right  of  action  authorized, 

§31-38-10. 

Protective  eye  wear  requirement. 

Generally,  §31-38-7. 

Posting  of  warning  sign,  §31-38-4. 
Variance  permitted,  §31-38-11. 
Warning  sign  to  be  posted,  §31-38-4. 

Registration  requirements, 

§31-38-4.1. 

Stand-up  tanning  booth 
requirements,  §31-38-6. 

Tanning  booths. 

Building  and  structure. 

Stand-up  tanning  booths,  §31-38-6. 
Variance  permitted,  §31-38-11. 
Warning  signs,  §31-38-4. 

TATTOOING. 

Education  program,  §31-40-8. 
Enactment  of  more  stringent  laws, 

§31-40-9. 

Public  education  program,  §31-40-8. 
Tattoo  studios,  §§31-40-1  to  31-40-10. 
Criminal  penalties,  §31-40-7. 

Section  16-12-5  not  repealed, 
§31-40-10. 

Definitions,  §31-40-1. 

Enactment  of  more  stringent  laws, 
§31-40-9. 

Enforcement  of  chapter,  §31-40-6. 
Inspection  of  premises,  §31-40-6. 
Misdemeanors,  §31-40-7. 

Section  16-12-5  not  repealed, 
§31-40-10. 

Permits. 

Denial,  suspension  and  revocation, 
§31-40-3. 

Administrative  review,  §31-40-4. 
Issuance,  §31-40-2. 
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TATTOOING  —  Cont’d 
Tattoo  studios  — Cont’d 
Rules  and  regulations,  §31-40-5. 
Enforcement,  §31-40-6. 

TAXATION. 

Exemptions  from  taxation. 

Georgia  highway  authority. 

Revenue  bonds,  §32-10-34. 

Hospital  authorities. 

Revenue  certificates,  §31-7-79. 
Residential  care  facilities  for  the 
elderly  authorities,  §31-7-118. 
State  road  and  tollway  authority. 

Revenue  bonds,  §32-10-94. 
Transportation  infrastructure  bank, 
§32-10-129. 

Federal  parkways. 

Acquisition  of  rights  of  way  and 
easements. 

Taxing  power  of  state  reserved, 
§32-3-39. 

Georgia  highway  authority. 

Revenue  bonds. 

Tax  exemption  for  bonds,  their 

transfer  and  income,  §32-10-34. 
Covenant  with  bondholders  as  to 
tax-exempt  status,  §32-10-49. 
Hospital  authorities. 

Payment  for  authority’s  services  and 
facilities. 

Levy  of  tax  by  political  subdivisions, 
§31-7-84. 

Revenue  certificates. 

Exemption  from  taxation,  §31-7-79. 

Residential  care  facilities  for  the 
elderly  authorities. 

Exemption  from  taxation,  §31-7-118. 
State  road  and  tollway  authority. 

Revenue  bonds. 

Covenant  with  bondholders  as  to 
tax-exempt  status,  §32-10-109. 
Tax  exemption  for  bonds,  their 

transfer  and  income,  §32-10-94. 

T-CELL  LYMPHOTROPIC  VIRUS. 
HIV  defined  as  including,  §31-22-9.1. 

TEACHING  HOSPITALS. 

Hospital  authorities  operating, 
funding,  §31-7-95. 

TEMPORARY  CONSENT  FOR 
HEALTH  CARE,  §§31-36A-1  to 
31-36A-7. 

Absence  of  a  person  authorized  to 
consent. 

Defined,  §31-36A-3. 


TEMPORARY  CONSENT  FOR 
HEALTH  CARE  —Cont’d 
Authority  to  consent. 

Limitation  on,  §31-36A-6. 

Petition  for  order,  §31-36A-7. 

Citation  of  act,  §31-36A-1. 

Conflict  of  laws,  §31-36A-6. 
Construction  of  act,  §31-36A-4. 
Disciplinary  action  against 

physician,  §§31-36A-6,  31-36A-7. 
Immunity  from  liability,  §§31-36A-6, 
31-36A-7. 

Involuntary  mental  illness 
hospitalization. 

Inapplicability  of  act,  §31-36A-4. 
Legislative  intent,  §31-36A-2. 

Limited  authorization  order, 
§31-36A-7. 

Persons  authorized  to  consent. 

Expiration  of  limited  authorization 
order,  §31-36A-7. 

Priority  consideration,  §31-36A-6. 
Physician’s  certification,  §31-36A-5. 
Public  policy,  §31-36A-2. 

Title  of  act,  §3 1-36 A- 1. 

Unable  to  consent. 

Certification  by  physician,  §31-36A-5. 
Defined,  §31-36A-3. 

TERMINALLY  ILL  PERSONS. 
Advance  directives  for  health  care, 

§§31-32-1  to  31-32-14. 

Hospice  care. 

General  provisions,  §§31-7-170  to 
31-7-179. 

TERRORISM. 

Bioterrorism. 

Control  of  hazardous  conditions, 

preventable  disease  and  metabolic 
disorders  generally,  §§31-12-1  to 
31-12-14. 

Defined,  §31-12-1.1. 

Department’s  duties,  §31-12-2.1. 
Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 
§31-12-2. 

Vaccinations  for  emergency 

responders,  §§31-35-10,  31-35-11. 
Public  health  emergencies. 
Bioterrorism,  §31-12-1.1. 

Control  of  hazardous  conditions, 
preventable  disease  and 
metabolic  disorders  generally, 
§§31-12-1  to  31-12-14. 
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TERRORISM  — Cont’d 
Public  health  emergencies  — Cont’d 
Bioterrorism  — Cont’d 
Department’s  duties,  §31-12-2.1. 
Reporting  requirements. 

Deaths  or  illnesses  potentially 
caused  by  bioterrorism, 
§31-12-2. 

Smallpox  vaccination  and  treatment 
program,  §31-12-4.1. 

THEATERS. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Public  place  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

THE  BLOOD  LABELING  ACT. 
Labeling  blood  generally,  §§31-24-1  to 
31-24-8. 

Short  title,  §31-24-1. 

TIME. 

Birth  certificates. 

Filing  after  live  birth,  time,  §31-10-9. 

Death. 

Determination  of  time  of  death, 
§31-10-15. 

Death  certificates. 

Filing  with  local  registrars,  §31-10-15. 
Vital  records. 

Birth  certificates. 

Filing  after  live  birth,  time, 

§31-10-9. 

Death  certificates. 

Filing  with  local  registrars, 
§31-10-15. 

TINTED  CONTACT  LENSES. 
Prescription  specifying. 

Instructions  to  be  observed,  §31-12-12. 

TIRE  CHAINS. 

Use  for  safety  because  of  snow,  ice 
or  other  conditions. 

Limited  access  to  roads  due  to 

inclement  weather,  requirements, 
§32-6-5. 

TIRES. 

Motor  vehicles. 

Chains. 

Limited  access  to  roads  due  to 
inclement  weather, 
requirements,  §32-6-5. 


TIRES  —Cont’d 
Pneumatic  tires. 

Vehicle  weight  and  load,  §32-6-26. 

TISSUE  BANKS. 

Clinical  laboratories. 

General  provisions,  §§31-22-1  to 

31- 22-13. 

Newborn  umbilical  cord  blood  bank, 

§§31-46-1  to  31-46-5. 

TOBACCO. 

Smokefree  air  act  of  2005,  §§31-12A-1 
to  31-12A-13. 

TOILET  WATER. 

Gray  water. 

Defined,  private  residential  reuse, 
§31-3-5.2. 

TOLL  CHARGES. 

Responsibility  of  state  road  and 
tollway  authority,  §32-10-64. 

TOLL  ROADS  AND  TOLL  BRIDGES. 
State  road  and  tollway  authority. 

General  provisions,  §§32-10-60  to 

32- 10-110. 

TOLLS,  FAILURE  TO  PAY,  §32-10-64. 
TOLL  TAKERS. 

Employment  by  state  road  and 
tollway  authority,  §32-10-64. 

TOLLWAY  AUTHORITY. 

State  road  and  tollway  authority, 

§§32-10-60  to  32-10-110. 

TOMOGRAPHY. 

Positron  emission  tomography. 

Clinical  health  services  defined  as 
including,  §31-6-2. 

TOPOGRAPHIC  FACTORS. 

Federal  parkways. 

Acquisition  of  rights  of  way  and 
easements. 

Amount  of  land  to  be  acquired  for 
rights  of  way. 

Variance  to  be  dependent  upon 
topographical  conditions, 
§32-3-34. 

TORTS. 

Active  tuberculosis. 

Involuntary  confinement  of  patient. 
Immunity  from  liability,  §31-14-14. 
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TORTS  — Cont’d 
Tort  claims  act. 

Health  share  volunteers  in  medicine. 
State  officer  or  employee. 

Health  care  provider  executing 
contract  with  governmental 
contractor  considered, 
§31-8-193. 

Notice  to  patient  or  legal 

representative,  §31-8-194. 
Volunteers  providing  services 
considered,  §§31-8-195, 
31-8-195.1. 

State’s  rights  not  reduced  by  act, 
§31-8-201. 

TOURISM. 

State  highway  system. 

Alternative  tourism  routes,  §32-4-24. 

TOURIST  CENTERS. 

Gateway  center,  Cobb  county, 

§32-2-4.1. 

TOURIST  COURTS,  §§31-28-1  to 
31-28-7. 

Defined,  §31-28-1. 

Health,  sanitation  and  safety 
standards,  §31-28-5. 

Inspection  of  premises,  §31-28-6. 
Local  government  orders. 

Administrative  review,  §31-28-4. 
Permits. 

Denial,  §31-28-3. 

Disciplinary  actions  against 
permittees,  §31-28-3. 
Administrative  review,  §31-28-4. 
Duration,  §31-28-2. 

Issuance,  §31-28-2. 

Operation  without  permit  prohibited, 
§31-28-7. 

Sanitation  and  safety  standards, 

§31-28-5. 

Inspection  of  premises,  §31-28-6. 

TOWERS. 

Commercial  wrecker  emergency  tow 
permits,  §32-6-28. 

Limited  access  to  roads  due  to 
inclement  weather, 
requirements. 

Tire  chains,  exemption  from 
requirement,  §32-6-5. 

TOWNS. 

Gray  water. 

Reuse  violations. 

Authority  to  punish,  §31-3-5.2. 


TRAFFICKING. 

Human  body  parts. 

Corpses,  §31-21-41. 

TRAFFIC  LAWS. 

Criminal  offenses. 

Erection  or  maintenance  of  unlawful 
or  unauthorized  signs  or 
structures,  §32-6-51. 

Parked  vehicles. 

Leaving  unattended  on  right  of  way  of 
public  road,  §32-6-2. 

Signs  and  signals. 

Erection,  placement  or  maintenance. 
Uniform  regulations  governing, 
§32-6-50. 

Unlawful  or  unauthorized  structure, 
§32-6-51. 

Nudity  or  sexual  conduct,  display  on 
outdoor  advertising  visible  from 
roadway,  §32-6-52. 

Sale  of  devices,  §32-6-50. 

Uniform  regulations  governing 

traffic-control  devices,  §32-6-50. 
Stopping. 

Purposes  of  weighing,  measuring  or 
inspecting,  §32-6-30. 

Unattended  motor  vehicles. 

Leaving  on  right  of  way  of  public  road, 
§32-6-2. 

TRAILER  PARKS  OR  COURTS. 
Tourist  courts,  §§31-28-1  to  31-28-7. 

TRANSFUSIONS. 

Blood  labeling. 

Administration  of  blood  by 
transfusion,  §31-24-5. 
Identification  of  blood,  §31-24-5. 
Defined,  §31-24-2. 

TRANSIT  AUTHORITY  ACT,  §32-9-9. 

TRANSPORTATION. 

Code  of  public  transportation 
generally,  §§32-9-1  to  32-9-14. 
Coordinating  committee  for  rural 
and  human  services 
transportation,  §§32-12-1  to 
32-12-6. 

Department  of  transportation. 

General  provisions,  §§32-2-1  to 
32-2-81. 

Eminent  domain. 

Road  construction  and  other 
transportation  purposes. 

General  provisions,  §§32-3-1  to 
32-3-39. 
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TRANSPORTATION  —Cont’d 
Funds. 

State  public  transportation  fund, 
§§32-5-20  to  32-5-27. 

Georgia  transportation 

infrastructure  bank,  §§32-10-120 
to  32-10-133. 

Mass  transportation  generally, 
§§32-9-1  to  32-9-14. 

Metropolitan  Atlanta  rapid  transit 
authority. 

Board  of  directors,  §32-9-14. 
State-wide  transportation 
improvement  program. 

Allocation  of  state  and  federal  funds, 
§§32-5-30,  32-5-31. 

Budgeting  periods,  §32-5-30. 
Transportation  infrastructure  bank, 
§§32-10-120  to  32-10-133. 

TRANSPORTATION  DEPARTMENT. 
General  provisions,  §§32-2-1  to 
32-2-81. 

TRANSPORTATION 

INFRASTRUCTURE  BANK, 

§§32-10-120  to  32-10-133. 

Accounts  maintained  in  authority 
fund,  §32-10-121. 

Earning  on  balances,  §32-10-126. 
Establishment,  §32-10-126. 

Action  authorized  by  part. 

Notice  prior  to  not  required, 
§32-10-132. 

Annual  report,  §32-10-133. 

Board  of  state  road  and  tollway 
authority. 

Authority,  §32-10-123. 

Bank  governed  by,  §32-10-121. 

Bonds. 

Authority  to  issue,  §32-10-123. 
Immunity. 

Carrying  out  given  powers, 
§32-10-131. 

Powers,  §32-10-124. 

Bonds. 

Authority  to  issue,  §32-10-123. 

Corporate  purpose  of  bank, 

§32-10-121. 

Created  within  state  road  and 
tollway  authority,  §32-10-121. 
Definitions,  §32-10-122. 

Earning  on  balances  of  accounts, 
§32-10-126. 

Eligible  projects. 

Determining,  §32-10-127. 


TRANSPORTATION 

INFRASTRUCTURE  BANK 

— Cont’d 

Eligible  projects  — Cont’d 
Payment  of  qualified  costs. 

Loans  and  other  financial 
assistance,  §32-10-127. 
Exemption  from  taxes  and 
assessments,  §32-10-129. 

Federal  laws  and  regulations. 

Compliance  with,  §32-10-126. 

Georgia  transportation 

infrastructure  bank  act. 

Short  title,  §32-10-120. 

Immunity  of  officer,  employee  or 
committee. 

Carrying  out  given  powers, 

§32-10-131. 

Loans  and  other  financial 
assistance. 

Providing  to  pay  costs  of  eligible 
projects,  §32-10-127. 

Qualified  borrowers. 

Authority  to  obtain,  §32-10-128. 
Withholding  funds. 

Failure  of  government  unit  to  collect 
and  remit  amount  due, 
§32-10-130. 

Local  governments. 

Use  of  funds  made  available, 
§32-10-125. 

Notice  prior  to  action  or 
referendum. 

Not  required,  §32-10-132. 

Powers  of  governing  board, 

§32-10-124. 

Qualified  borrowers. 

Authority,  §32-10-128. 

Revenue  sources,  §32-10-125. 

Short  title,  §32-10-120. 

Tax  exemption,  §32-10-129. 

Use  of  word  bank,  §32-10-124. 
Withholding  funds. 

Failure  of  government  unit  to  collect 
and  remit  amount  due, 

§32-10-130. 

TRAUMA  CARE  NETWORK 

COMMISSION,  §§31-11-100  to 
31-11-103. 

Compensation  of  physicians  for 

certain  uncompensated  services, 
§31-11-102. 

Creation,  §31-11-101. 

Definitions,  §31-11-100. 

Duties,  §31-11-102. 


1512 


INDEX 


TRAUMA  CARE  NETWORK 
COMMISSION  —  Cont’d 
Funds  distribution,  §31-11-102. 
Meetings  and  expenses,  §31-11-101. 
Members,  §31-11-101. 

Reporting  to  general  assembly, 
§31-11-103. 

Standardized  distributions, 
§31-11-102. 

Trust  fund,  §31-11-103. 

TREES. 

Outdoor  advertising  signs. 

Trimming  trees,  §§32-6-75.1  to 
32-6-75.3. 

TRIMMING  TREES  AND 

VEGETATION  FROM  OUTDOOR 
ADVERTISING  SIGNS, 

§§32-6-75.1  to  32-6-75.3. 

TUBERCULOSIS. 

Active  tuberculosis  defined,  §31-14-1. 
Compensation  of  state  employees 
who  contract  tuberculosis, 

§§31-29-1  to  31-29-8. 

Amount  of  compensation,  §31-29-1. 
Duration  of  compensation,  §31-29-1. 
Employees  not  subject  to  exposure. 
Exclusion  from  right  to 

compensation,  §31-29-7. 
Employees  of  certain  institutions. 
Specific  inclusion  of  employees, 
§31-29-8. 

Exclusion  of  right  to  compensation. 
Employees  not  subject  to  exposure, 
§31-29-7. 

Physical  examination  required  for 
compensation,  §31-29-2. 

Periodic  physical  examinations  of 
persons  receiving  compensation, 
§31-29-3. 

Retirement. 

Contributions  to  retirement  system. 
Employee  does  not  retire, 
§31-29-5. 

Effect  of  retirement,  §31-29-4. 
Rights  of  employees  for  entitlements 
under  rules  of  state  personnel 
board,  §31-29-6. 

Rulemaking  authority  of  employing 
authority,  §31-29-7. 

Specific  inclusion  of  employees  of 
certain  institutions,  §31-29-8. 
Death  of  person  with  infectious  or 
communicable  disease. 

Required  reporting  procedures, 
§31-21-3. 


TUBERCULOSIS  —Cont’d 
Hospitalization  of  persons  with 
active  tuberculosis,  §§31-14-1  to 
31-14-14. 

Active  tuberculosis  defined,  §31-14-1. 
Applicability  of  commitment 
provisions. 

Persons  not  hospitalized  who  obey 
departmental  rules  and 
regulations,  §31-14-12. 
Commitment  to  hospital,  §31-14-7. 
Appeal  from  orders  of  superior  court 
or  hearing  examiners, 

§31-14-8.2. 

Applicability  of  commitment 
provisions. 

Persons  not  hospitalized  who  obey 
departmental  rules  and 
regulations,  §31-14-12. 
Approval  of  hospital,  §31-14-8. 

Period  of  confinement  of  patients, 
§31-14-8. 

Continuation  of  confinement, 
§31-14-8.1. 

Procedure  for  securing  discharge, 
§31-14-9. 

Habeas  corpus  petition,  §31-14-9. 
Unauthorized  leave  of  committed 
person  from  hospital,  §31-14-11. 
Contempt. 

Compliance  with  evaluation  plan  or 
outpatient  treatment. 

Penalty  for  failure  to  obey  order 
directing  compliance, 
§31-14-13. 

Service  of  copy  of  petition  and  order. 
Penalty  for  failure  to  comply, 
§31-14-4. 

Court  claims. 

Immunity  from  liability,  §31-14-14. 
Court  costs,  §31-14-3. 

Dangerous  to  public  health. 

Active  tuberculosis  declared, 
§31-14-1. 

Declaration  of  public  policy,  §31-14-1. 
Discharge. 

Procedure  for  securing  discharge, 
§31-14-9. 

Habeas  corpus  petition,  §31-14-9. 
Enforcement  of  rules  and  regulations, 
§31-14-10. 

Hearing  on  petition. 

Conduct  of  hearing,  §31-14-3. 
Immunity  from  liability,  §31-14-14. 
Order  directing  compliance  with 
evaluation  plan  or  outpatient 
treatment,  §31-14-13. 
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TUBERCULOSIS  —Cont’d 
Hospitalization  of  persons  with 
active  tuberculosis  — Cont’d 
Petition  for  commitment. 

Attorney’s  fee,  §31-14-3. 
Circumstances  allowing  custody 
pending  hearing,  §31-14-5. 
Contents,  §31-14-2. 

Court  costs,  §31-14-3. 

Custody  pending  hearing,  §31-14-5. 
Dismissal  of  petition,  §31-14-7. 

Release  from  custody,  §31-14-7. 
Failure  to  comply  with  petition  and 
order,  §31-14-4. 

Hearing  on  petition,  §31-14-3. 
Institution  of  proceedings,  §31-14-2. 
Notice,  §31-14-3. 

Provision  of  physical  examination, 
§31-14-3. 

Report  of  persons  making 
examination,  §31-14-6. 

Service  of  copies,  §31-14-6. 

Results  of  hearing,  §31-14-7. 

Service  of  copy  of  petition  and  order, 
§31-14-4. 

Public  policy,  §31-14-1. 

Review  of  commitment  order,  §31-14-7. 
Transportation  costs. 

Commitment  to  hospital,  §31-14-7. 
Unauthorized  leave  of  committed 
person  from  hospital,  §31-14-11. 
Reporting  requirements. 

Death  of  person  with  infectious  or 
communicable  disease,  §31-21-3. 

TUNNELS. 

Commercial  driveways  generally, 

§§32-6-130  to  32-6-135. 

U 

ULTRASOUND. 

Abortion. 

Woman’s  right  to  know  act. 

Data  to  be  reported  by  physicians, 
§31-9A-6. 

Information  to  be  made  available, 
§31-9A-4. 

Rights  regarding  ultrasound 
examinations,  §31-9A-3. 

ULTRAVIOLET  RADIATION. 
Tanning  facilities. 

Defined,  §31-38-1. 


UMBILICAL  CORD. 

Newborn  umbilical  cord  blood  bank, 

§§31-46-1  to  31-46-5. 

Commission  for  saving  the  cure. 
Creation,  §31-46-4. 

Education  program,  §31-46-3. 
Responsibilities,  §31-46-4. 

Creation  of  network  of  banks, 

§31-46-3. 

Definitions,  §31-46-2. 

Education  program,  §31-46-3. 

Funding  to  conform  to  federal  law, 
§31-46-5. 

Legislative  findings,  §31-46-1. 

Pulsation  of  umbilical  cord. 

Fetal  death. 

Defined,  §31-10-1. 

Live  birth. 

Defined,  §31-10-1. 

UNAPPEALED  FINAL  ORDERS. 
Administrative  procedure. 

Filing  certified  copy,  §31-13-20. 

UNATTENDED  MOTOR  VEHICLES. 
Right  of  way  of  public  road,  §32-6-2. 

UNCLAIMED  PROPERTY. 

Human  remains,  §§31-21-20  to 
31-21-26. 

Board  for  distribution  of  cadavers, 
§31-21-20. 

Delivery  to  board  of  certain 

unclaimed  bodies,  §31-21-21. 
Distribution  of  bodies  by  board, 
§31-21-23. 

Bonding  requirement,  §31-21-25. 
Disposition  of  bodies  of  travelers  dying 
suddenly,  §31-21-22. 

General  provisions,  §§31-21-1  to 
31-21-45. 

Payment  of  expenses,  §31-21-26. 
Transportation  of  bodies,  §31-21-24. 

UNCLES. 

Medical  consent. 

Persons  authorized  to  consent  to 
surgical  or  medical  treatment, 
§31-9-2. 

UNCONSCIOUS  PERSONS. 

HIV  testing,  §31-22-9.2. 

UNIFORM  TRAFFIC  SIGNS, 
SIGNALS  AND  MARKINGS. 
Promulgation  of  uniform 
regulations,  §32-6-50. 
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UNITED  STATES. 

Federal  parkways. 

Acquisition  of  rights  of  way  and 

po  corn  pntQ 

Generally,  §§32-3-30  to  32-3-39. 

UNIVERSITIES  AND  COLLEGES. 
Meningococcal  disease. 

Vaccination  requirements,  §31-12-3.2. 
Professors. 

Medical  colleges. 

Distribution  of  dead  bodies, 
§31-21-20. 

Smokefree  air  act. 

General  provisions,  §§31-12A-1  to 
31-12A-13. 

Public  place  defined,  §31-12A-2. 
Smoking  prohibited  in  public  places, 
§31-12A-4. 

UNIVERSITY  SYSTEM  OF 
GEORGIA. 

Board  of  regents. 

Physicians  for  rural  areas  assistance. 
State  medical  education  board. 
Assignment  to  board  of  regents  for 
administrative  purposes, 
§31-34-8. 

UNLABELED  BLOOD. 

Blood  and  blood  products. 

Transfusions,  §31-24-5. 

UNLADEN  VEHICLES. 

Heights,  §32-6-22. 

V 

VACCINATIONS. 

Bioterrorism. 

Vaccinations  for  emergency 

responders,  §§31-35-10,  31-35-11. 
Canines,  §§31-9-7,  31-19-5. 

Childhood  vaccination  registry, 
§31-12-3.1. 

Contagious  or  infectious  diseases. 

Power  to  require  vaccination  against, 
§31-12-3. 

Felines,  §31-19-5. 

Health  care  workers  and  other 
employees,  §31-7-18. 

Hepatitis. 

Firefighters,  emergency  medical 
technicians  and  public  safety 
officers,  §§31-35-1  to  31-35-3. 

Hospitals. 

Health  care  workers  and  other 
employees,  §31-7-18. 


VACCINATIONS  —Cont’d 
Hospitals  — Cont’d 

Influenza  virus  and  pneumococcol 
virus. 

Inpatient  vaccinations  to  patients  65 
years  of  age  or  older  prior  to 
discharge,  §31-7-18. 

Influenza  vaccine. 

Hospitals. 

Inpatient  vaccinations  to  patients  65 
years  of  age  or  older  prior  to 
discharge,  §31-7-18. 

Nursing  homes  to  offer  patients. 

Rules  and  regulations  to  require, 
§31-7-2.1. 

Meningococcal  disease,  §31-12-3.2. 
Pertussis. 

Information  to  be  provided  to  parents 
of  newborns  by  hospitals, 

§31-1-12. 

Pneumococcal  bacteria  vaccine. 

Hospitals. 

Inpatient  vaccinations  to  patients  65 
years  of  age  or  older  prior  to 
discharge,  §31-7-18. 

Nursing  homes  to  offer  patients. 

Rules  and  regulations  to  require, 
§31-7-2.1. 

Smallpox. 

Vaccination  and  treatment  program, 
§31-12-4.1. 

VACCINES. 

Influenza  vaccine. 

Nursing  homes  to  offer  patients. 

Rules  and  regulations  to  require, 
§31-7-2.1. 

Pneumococcal  bacteria  vaccine. 

Nursing  homes  to  offer  patients. 

Rules  and  regulations  to  require, 
§31-7-2.1. 

VARIANCES. 

Tanning  facilities. 

Eye  glasses. 

Protective  goggles  requirement, 
§31-38-11. 

VEGETATION. 

Trimming  vegetation  from  outdoor 
advertising  signs,  §§32-6-75.1  to 
32-6-75.3. 

VENDING  MACHINES. 

Gateway  center,  Cobb  county, 

§32-2-4.1. 
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VENEREAL  DISEASES,  §§31-17-1  to 
31-17-8. 

Chancroid. 

Deemed  dangerous  to  public  health, 
§31-17-1. 

Childbirth. 

Prophylactic  treatment  at  childbirth, 
§31-17-5. 

Chlamydia  screening  test. 

Accident  and  sickness  insurance 

coverage  for  women,  §§31-15A-1  to 
31-15A-3,  31-17-4.1. 

Clinical  laboratories. 

Regulation  of  laboratories,  §31-17-6. 
Death  of  person  with  infectious  or 
communicable  disease. 

Required  reporting  procedures, 
§31-21-3. 

Diseases  deemed  dangerous  to 
public  health. 

Enumeration,  §31-17-1. 

Examination  by  health  authorities, 

§31-17-3. 

Reporting  requirements,  §31-17-2. 

Gonorrhea. 

Deemed  dangerous  to  public  health, 
§31-17-1. 

Guardian  and  ward. 

Informing  guardian,  §31-17-7. 
Husband  and  wife. 

Informing  spouse,  §31-17-7. 

Medical  consent. 

Consent  of  minor  to  medical  or 

surgical  care  or  services,  §31-17-7. 
Medical  laboratories,  §§31-22-1  to 
31-22-13. 

Minors. 

Consent  to  medical  or  surgical  care  or 
services,  §31-17-7. 

Informing  spouse,  parent,  custodian  or 
guardian,  §31-17-7. 

Parents. 

Informing  parent,  §31-17-7. 

Pregnant  women. 

Serologic  tests  of  pregnant  women, 
§31-17-4. 

Regulation  of  laboratories,  §31-17-6. 
Reporting  requirements,  §31-17-2. 
Death  of  person  with  infectious  or 
communicable  disease,  §31-21-3. 
Serologic  tests  of  pregnant  women, 
§31-17-4. 

Syphilis. 

Deemed  dangerous  to  public  health, 
§31-17-1. 


VENEREAL  DISEASES  — Cont’d 
Treatment  by  health  authorities, 

§31-17-3. 

Reporting  requirements,  §31-17-2. 

VENUE. 

Birth  certificates. 

Judicial  procedure  to  establish  facts  of 
birth. 

Delayed  certificate  rejected, 
§31-10-12. 

Department  of  public  health. 

Actions  against  department  or  board, 
§31-2A-10. 

Georgia  highway  authority. 

Revenue  bonds,  §32-10-50. 

State  road  and  tollway  authority. 

Revenue  bonds,  §32-10-110. 

Vital  records. 

Birth  certificates. 

Judicial  procedure  to  establish  facts 
of  birth. 

Delayed  certificate  rejected, 
§31-10-12. 

VETERANS’  AFFAIRS. 

Agent  Orange  exposure  reports, 

§§31-30-1  to  31-30-9. 

VIDEO  RECORDINGS. 

Nonpayment  of  tolls,  §32-10-64. 

VIDEO  SURVEILLANCE. 

Toll  violations,  §32-10-64. 

VILLAGES. 

Hospital  authorities  law. 

County  and  municipal  authorities 
generally,  §§31-7-70  to  31-7-96. 
Municipal  street  systems. 

Generally,  §§32-4-90  to  32-4-123. 

VISITATION. 

Mental  health  facility,  §31-8-120. 

VITAL  RECORDS,  §§31-10-1  to 
31-10-32. 

Abortion. 

Induced  termination  of  pregnancy 
defined,  §31-10-1. 

Notification  requirements,  §31-10-29. 
Reporting  of  induced  termination  of 
pregnancy,  §31-10-19. 

Adoption  decrees,  §31-10-13. 

Issuance  of  new  birth  certificate 
following  adoption,  §31-10-14. 
Amendment  of  certificates  and 
reports,  §31-10-23. 

Annulment  of  marriage. 

Record  of  annulments,  §31-10-22. 
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VITAL  RECORDS  —Cont’d 
Authorized  reproductions. 

Preservation  or  disposition  of  vital 
records,  §31-10-24. 

Birth  certificates. 

Adoption,  legitimation  or  paternity 
determination. 

Issuance  of  new  certificate  after 
legitimacy  determination, 
§31-10-14. 

Amendment,  §31-10-23. 

Appending  facts  of  death  to  certificates 
of  birth,  §31-10-30. 

Attestation  of  accuracy  of  personal 
data,  §31-10-9. 

Certification  to  county  treasurers, 
§31-10-8. 

Change  of  name. 

Amendment  of  certificate,  §31-10-23. 

Deceased. 

Required  marking  upon  filing  of 
death  certificate,  §31-10-30. 

Father’s  name  entered  on  certificate. 

Natural  father  or  putative  father, 
§31-10-9. 

Filing  after  live  birth,  time,  §31-10-9. 

Intrastate  conveyance,  §31-10-9. 

Judicial  procedure  to  establish  facts  of 
birth. 

Delayed  certificate  rejected, 
§31-10-12. 

Live  born  infants  unknown  parentage, 
§31-10-10. 

New  certificates. 

Adoption,  legitimation  or  paternity 
determination. 

Issuance,  §31-10-14. 

Obtaining  personal  data  and 
signatures,  §31-10-9. 

Paternity. 

Issuance  of  new  certificate  after 
legitimacy  determination, 
§31-10-14. 

Posting  facts  of  death  to  certificates  of 
death,  §31-10-30. 

Preparation  for  births  occurring 
outside  institution,  §31-10-9. 

Registration  of  births  generally, 
§31-10-9. 

Registration  of  delayed  certificate  of 
birth,  §31-10-11. 

Judicial  procedure  to  establish  facts 
of  birth,  §31-10-12. 

Rejection  of  delayed  certificate, 
§31-10-12. 


VITAL  RECORDS  —Cont’d 

Birth  certificates  — Cont’d 

Registration  of  live  born  infants  of 
unknown  parentage,  §31-10-10. 

Registration  without  child’s  name, 
§31-10-9. 

Social  security  account  information  of 
parents,  §31-10-9.1. 

Stillborn  child,  §31-10-33. 

Surname  of  child,  §31-10-9. 

Certificates  and  reports  generally. 

Amendments,  §31-10-23. 

Date  received  for  registration  required, 
§31-10-7. 

Extension  of  periods  for  filing, 
§31-10-32. 

Filing  or  registration  of  information, 
§31-10-7. 

Extension  of  periods  for  filing, 
§31-10-32. 

Form,  §31-10-7. 

Induced  termination  of  pregnancy, 
§31-10-19. 

Defined,  §31-10-1. 

Institutional  deaths  and  fetal  deaths, 
§31-10-29. 

Modifications,  §31-10-23. 

Certified  copies  of  vital  records. 

Evidentiary  effect,  §31-10-26. 

Fees  for  copies  or  services,  §31-10-27. 

Issuance,  §31-10-26. 

Preservation  or  disposition  of  vital 
records,  §31-10-24. 

Transfer  of  records  to  state  archives, 
§31-10-25. 

Transmittal  of  records  out  of  state, 
§31-10-26. 

Use  for  commercial  or  speculative 
purposes,  §31-10-26. 

Use  for  statistical  purposes,  §31-10-26. 

Change  of  name. 

Birth  certificates. 

Amendment  of  certificate,  §31-10-23. 

Clerks  of  records. 

Appointment  by  local  custodian, 
§31-10-5. 

Dead  body  or  fetus. 

Permits  for  disposition,  disinterment 
and  reinterment,  §31-10-20. 

Death  certificates. 

Amendment,  §31-10-23. 

Certificates  of  record,  §31-10-17. 

Certification  to  county  treasurers, 
§31-10-8. 

Certified  copies,  §31-10-17. 
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VITAL  RECORDS  —  Cont’d 
Death  certificates  — Cont’d 

Criteria  for  determining  death, 
§31-10-16. 

Immunity  from  liability,  §31-10-16. 

Filing  requirement  for  purging  voter 
registration  list,  §31-10-15. 

Filing  with  local  registrars,  time, 
§31-10-15. 

Forwarding  to  decedent’s  county  of 
residence,  §31-10-15. 

Funeral  director  to  file,  §31-10-15. 

Immunity  from  liability,  §31-10-16. 

Medical  certification,  §31-10-15. 

Moving  conveyance,  death  occurring 
in,  §31-10-15. 

Nonresident  burn  victims,  §31-10-15. 

Place  of  death  unknown,  §31-10-15. 

Registration  of  delayed  certificate  of 
birth. 

No  delay  certificate  for  deceased 
person,  §31-10-11. 

Required  marking  of  birth  certificate, 
§31-10-30. 

State  registration,  §31-10-17. 

Definitions,  §31-10-1. 

Deputy  local  registrars. 

Appointment,  §31-10-6. 

Duties,  §31-10-6. 

Disclosure  of  information  in  vital 

records. 

Privilege  nature  of  disclosures, 
§31-10-29. 

Disinterment. 

Dead  body  or  fetus,  §31-10-20. 

Disposition  of  vital  records, 

§31-10-24. 

Dissolution  of  marriage. 

Record  of  dissolutions,  §31-10-22. 

Divorce  decrees,  §31-10-22. 

Fees. 

Certification  to  county  treasurers  of 
birth  and  death  certificates  and 
spontaneous  fetal  death  reports, 
§31-10-8. 

Certified  copies  of  vital  records, 
§31-10-27. 

Fetal  death. 

Marriage  licenses,  §31-10-21. 

Notification  of  local  registrars, 
§31-10-29. 

Spontaneous  fetal  death. 

Certification  to  county  treasurers, 
§31-10-8. 

Defined,  §31-10-1. 


VITAL  RECORDS  —Cont’d 
Fetal  death  — Cont’d 

Spontaneous  fetal  death  — Cont’d 
Notification  requirements, 
§31-10-29. 

Registration,  §31-10-18. 

Filing  requirements,  §31-10-15. 
Inspection. 

Restrictions,  §31-10-25. 

Institutional  deaths  and  fetal 
deaths. 

Notification  of  local  registrars, 
§31-10-29. 

Institutional  recordkeeping 
requirements,  §31-10-28. 
Legitimacy. 

Birth  certificates. 

Issuance  of  new  certificate  of  birth 
following  legitimation 
determination,  §31-10-14. 
Legitimation,  annulment  of 

legitimation  and  amendment  of 
legitimation  order. 

Clerk  of  court  to  forward  copy  of 
order  to  state  registrar, 
§31-10-13.1. 

Live  born  infants  of  unknown 
parentage. 

Registration  of  birth,  §31-10-10. 
Local  custodians. 

Appointment,  §31-10-6. 

Defined,  §31-10-1. 

Duties,  §31-10-6. 

Local  registrars. 

Appointment,  §31-10-6. 

Defined,  §31-10-1. 

Duties,  §31-10-6. 

Maintenance  requirements. 
Institutional  maintenance. 
Institutional  recordkeeping 
requirements,  §31-10-28. 
Marriage  licenses. 

Records  generally,  §31-10-21. 
Miscarriages. 

Certification  to  county  treasurer  of 
spontaneous  fetal  death  reports, 
§31-10-8. 

Notification  requirements,  §31-10-29. 
Registration  of  spontaneous  fetal 
deaths,  §31-10-18. 

Spontaneous  fetal  death  defined, 
§31-10-1. 

Notification  requirements. 

Abortion,  §31-10-29. 

Miscarriages,  §31-10-29. 
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VITAL  RECORDS  —Cont’d 
Notification  requirements  — Cont’d 
Spontaneous  fetal  deaths,  §31-10-29. 
Paternity. 

Birth  certificates. 

Issuance  of  new  certificate  of  birth 
following  paternity 
determination,  §31-10-14. 

Copy  of  paternity  determination. 

Clerk  of  court  to  forward  to  state 
registrar,  §31-10-13.2. 
Preservation  of  vital  records, 
§31-10-24. 

Reinterment. 

Dead  body  or  fetus,  §31-10-20. 
Rulemaking  authority,  §31-10-3. 
Social  security. 

Birth  certificates. 

Social  security  account  information 
of  parents,  §31-10-9.1. 

Special  abstracting  agents. 
Appointment,  §31-10-6. 

Defined,  §31-10-1. 

Duties,  §31-10-6. 

State  office  of  vital  records. 

Delegation  of  functions  to  employees  of 
state  office,  §31-10-5. 

Designation  of  offices  in  state  to  aid 
administration  of  state  office, 
§31-10-5. 

Directed  and  supervised  by  state 
registrar,  §31-10-5. 

Established  within  department  of 
human  services,  §31-10-2. 
Operation  and  maintenance  of  vital 
records  registration  system. 
Responsibility  for,  §31-10-2. 

State  registrar. 

Appointment,  §31-10-4. 

Defined,  §31-10-1. 

Duties  and  powers. 

Delegation  of  functions  and  duties, 
§31-10-5. 

Generally,  §31-10-5. 
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REFERENCES 

healthcare  ssystems  (15  U.S.C.A.  §§  12  to 
27),  13  A.L.R.  Fed.  3d  7. 


CHAPTER  1 


GENERAL  PROVISIONS;  ACCESS  TO  EYE  CARE 


Article  1 

General  Provisions 

Sec. 

31-1-10.  State  health  officer;  duties. 

31-1-14.  Physician  Orders  for 
Life- Sustaining  Treatment 

(POLST)  forms. 

31-1-15.  Storage,  maintenance,  control, 
and  oversight  of 

auto-injectable  epinephrine  by 
certain  authorized  entities. 


Article  3 

Georgia  Health  Care  Freedom 

Sec. 

31-1-40.  Prohibition  on  expenditure  or 
use  of  state  resources  to  advo¬ 
cate  for  or  intended  to  influ¬ 
ence  citizens  in  support  of  fed¬ 
eral  Affordable  Care  Act. 


ARTICLE  1 

GENERAL  PROVISIONS 


31-1-10.  State  health  officer;  duties. 

(a)  The  position  of  state  health  officer  is  created.  The  Governor  may 
appoint  the  commissioner  of  public  health  to  serve  simultaneously  as 
the  state  health  officer  or  may  appoint  another  individual  to  serve  as 
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state  health  officer.  Such  officer  shall  serve  at  the  pleasure  of  the 
Governor.  An  individual  appointed  to  serve  as  state  health  officer  shall 
be  licensed  to  practice  medicine  in  this  state. 

(b)  The  state  health  officer  shall; 

(1)  Perform  such  health  emergency  preparedness  and  response 
duties  as  assigned  by  the  Governor;  and 

(2)  Be  authorized  to  issue  a  standing  order  prescribing  an  opioid 
antagonist,  as  such  term  is  defined  in  Code  Section  26-4-116.2,  on  a 
state-wide  basis  under  conditions  that  he  or  she  determines  to  be  in 
the  best  interest  of  this  state.  (Code  1981,  §  31-1-10,  enacted  by  Ga. 
L.  2009,  p.  453,  §  1-3/HB  228;  Ga.  L.  2011,  p.  705,  §  3-6/HB  214;  Ga. 
L.  2017,  p.  22,  §  5/SB  121;  Ga.  L.  2017,  p.  319,  §  3-2/HB  249.) 


The  2017  amendments.  —  The  first 
2017  amendment,  effective  May  18,  2017, 
added  the  fourth  sentence  of  subsection 
(a),  and  substituted  the  present  provisions 
of  subsection  (b)  for  the  former  provisions, 
which  read:  “The  state  health  officer  shall 
perform  such  health  emergency  prepared¬ 
ness  and  response  duties  as  assigned  by 
the  Governor.”  The  second  2017  amend¬ 
ment,  effective  July  1,  2017,  made  identi¬ 
cal  changes. 


Editor’s  notes.  —  Ga.  L.  2017,  p.  22, 
§  1/SB  121,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Jeffrey 
Dallas  Gay,  Jr.,  Act.’” 

Law  reviews.  —  For  article  on  the 
2017  amendment  of  this  Code  section,  see 
34  Ga.  St.  U.  L.  Rev.  143  (2017). 


31-1-14.  Physician  Orders  for  Life-Sustaining  Treatment 
(POLST)  forms. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Attending  physician”  means  the  physician  who  has  primary 
responsibility  at  the  time  of  reference  for  the  treatment  and  care  of 
the  patient. 

(2)  “Authorized  person”  shall  have  the  same  meaning  as  in  Code 
Section  31-39-2. 

(3)  “Decision-making  capacity”  means  the  ability  to  understand 
and  appreciate  the  nature  and  consequences  of  an  order  regarding 
end  of  life  care  decisions,  including  the  benefits  and  disadvantages  of 
such  an  order,  and  to  reach  an  informed  decision  regarding  the  order. 

(4)  “Health  care  facility”  shall  have  the  same  meaning  as  in  Code 
Section  31-32-2. 

(5)  “Health  care  provider”  shall  have  the  same  meaning  as  in  Code 
Section  31-32-2. 

(6)  “Life-sustaining  procedures”  means  medications,  machines,  or 
other  medical  procedures  or  interventions  which,  when  applied  to  a 
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patient  in  a  terminal  condition  or  in  a  state  of  permanent  uncon¬ 
sciousness,  could  in  reasonable  medical  judgment  keep  the  patient 
alive  but  cannot  cure  the  patient  and  where,  in  the  judgment  of  the 
attending  physician  and  a  second  physician,  death  will  occur  without 
such  procedures  or  interventions.  The  term  “life-sustaining  proce¬ 
dures”  shall  not  include  the  provision  of  nourishment  or  hydration, 
but  a  patient  may  direct  the  withholding  or  withdrawal  of  the 
provision  of  nourishment  or  hydration  in  a  POLST  form.  The  term 
“life-sustaining  procedures”  shall  not  include  the  administration  of 
medication  to  alleviate  pain  or  the  performance  of  any  medical 
procedure  deemed  necessary  to  alleviate  pain. 

(7)  “Physician  Orders  for  Life-Sustaining  Treatment  form”  or 
“POLST  form”  means  a  form  executed  pursuant  to  this  Code  section 
which  provides  directions  regarding  the  patient’s  end  of  life  care. 

(8)  “Provision  of  nourishment  or  hydration”  means  the  provision  of 
nutrition  or  fluids  by  tube  or  other  medical  means. 

(9)  “State  of  permanent  unconsciousness”  means  an  incurable  or 
irreversible  condition  in  which  the  patient  is  not  aware  of  himself  or 
herself  or  his  or  her  environment  and  in  which  the  patient  is  showing 
no  behavioral  response  to  his  or  her  environment. 

(10)  “Terminal  condition”  means  an  incurable  or  irreversible  con¬ 
dition  which  would  result  in  the  patient’s  death  in  a  relatively  short 
period  of  time. 

(b)  The  department  shall  develop  and  make  available  a  Physician 
Orders  for  Life-Sustaining  Treatment  form.  On  and  after  July  1,  2016, 
the  department  shall  notify  the  chairpersons  and  each  member  of  the 
House  Committee  on  Health  and  Human  Services  and  the  Senate 
Health  and  Human  Services  Committee  at  least  60  days  prior  to 
implementing  any  modification  of  the  POLST  form.  Such  form  shall 
provide  directions  regarding  the  patient’s  end  of  life  care  and  may  be 
voluntarily  executed  by  either  a  patient  who  has  decision-making 
capacity  and  an  attending  physician  or,  if  the  patient  does  not  have 
decision-making  capacity,  by  the  patient’s  authorized  person  and  an 
attending  physician;  provided,  however,  that  this  shall  not  prevent  a 
health  care  facility  from  imposing  additional  administrative  or  proce¬ 
dural  requirements  regarding  a  patient’s  end  of  life  care  decisions.  A 
POLST  form  may  be  executed  when  a  patient  has  a  serious  illness  or 
condition  and  the  attending  physician’s  reasoned  judgment  is  that  the 
patient  will  die  within  the  next  365  days;  provided,  however,  that  a 
POLST  form  may  be  executed  at  any  time  if  a  person  has  been 
diagnosed  with  dementia  or  another  progressive,  degenerative  disease 
or  condition  that  attacks  the  brain  and  results  in  impaired  memory, 
thinking,  and  behavior.  A  POLST  form,  if  signed  by  an  authorized 
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person,  shall  indicate  the  relationship  of  the  authorized  person  to  the 

patient  pursuant  to  paragraph  (3)  of  Code  Section  31-39-2. 

(c)(1)  A  POLST  form  shall  constitute  a  legally  sufficient  order  that 
may  be  utilized  by  a  health  care  provider  or  health  care  facility  in 
accordance  with  its  policies  and  procedures  regarding  end  of  life  care. 
Such  an  order  shall  remain  effective  unless  the  order  is  revoked  by 
the  attending  physician  upon  the  consent  of  the  patient  or  the 
patient’s  authorized  person.  An  attending  physician  who  has  issued 
such  an  order  and  who  transfers  care  of  the  patient  to  another 
physician  shall  inform  the  receiving  physician  and  the  health  care 
facility,  if  applicable,  of  the  order.  Review  of  the  POLST  form  is 
recommended  at  care  transitions,  and  such  review  should  be  specified 
on  the  form. 

(2)  A  POLST  form  signed  by  the  patient  and  attending  physician 
and  indicating  “allow  natural  death”  or  “do  not  resuscitate”  or  the 
equivalent  may  be  implemented  without  restriction.  If  the  POLST 
form  (i)  is  signed  by  the  attending  physician  and  an  authorized 
person  instead  of  the  patient  and  (ii)  indicates  “allow  natural  death 
or  “do  not  resuscitate”  or  the  equivalent,  in  compliance  with  subsec¬ 
tion  (c)  of  Code  Section  31-39-4,  the  POLST  form  may  be  imple¬ 
mented  or  become  effective  when  the  patient  is  a  candidate  for 
nonresuscitation,  and  such  consent  shall  be  based  in  good  faith  upon 
what  such  authorized  person  determines  such  candidate  for 
nonresuscitation  would  have  wanted  had  such  candidate  for 
nonresuscitation  understood  the  circumstances  under  which  such 
order  is  being  considered. 

(3)  A  POLST  form  addressing  interventions  other  than  resuscita¬ 
tion  and  signed  by  the  patient  and  attending  physician  may  be 
implemented  without  restriction.  If  the  POLST  form  is  signed  by  an 
authorized  person  who  is  the  health  care  agent  named  by  the  patient 
in  an  advance  directive  for  health  care  and  the  attending  physician, 
in  compliance  with  paragraph  (1)  of  subsection  (e)  of  Code  Section 
31-32-7,  all  treatment  indications  on  the  POLST  form  may  be 
implemented.  If  the  POLST  form  is  signed  by  an  authorized  person 
who  is  not  the  health  care  agent  named  by  the  patient  in  an  advance 
directive  for  health  care,  treatment  indications  on  the  POLST  form 
may  be  implemented  or  become  effective  only  when  the  patient  is  in 
a  terminal  condition  or  a  state  of  permanent  unconsciousness, 
provided,  however,  that  a  POLST  form  may  become  effective  at  any 
time  if  a  person  has  been  diagnosed  with  dementia  or  another 
progressive,  degenerative  disease  or  condition  that  attacks  the  brain 
and  results  in  impaired  memory,  thinking,  and  behavior. 

(4)  A  POLST  form  shall  be  portable  with  the  patient  across  care 
settings  and  shall  be  valid  in  any  health  care  facility  in  which  the 
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patient  who  is  the  subject  of  such  form  is  being  treated;  provided, 
however,  that  this  shall  not  prevent  a  health  care  facility  from 
imposing  additional  requirements  regarding  a  patient’s  end  of  life 
care  decisions.  A  health  care  facility  and  a  health  care  provider,  in  its 
discretion,  may  rely  upon  a  POLST  form  as  legally  valid  consent  by 
the  patient  to  the  terms  therein. 

(5)  A  copy  of  a  POLST  form  shall  be  valid  and  have  the  same 
meaning  and  effect  as  the  original  document. 

(6)  A  physician  orders  for  life-sustaining  treatment  form  which 
was  executed  in  another  state,  which  is  valid  under  the  laws  of  such 
state  and  which  is  substantially  similar  to  the  Georgia  POLST  form, 
and  contains  signatures  of  (i)  either  the  patient  or  an  authorized 
person  and  (ii)  the  attending  physician,  shall  be  treated  as  a  POLST 
form  which  complies  with  this  Code  section. 

(d)(1)  Each  health  care  provider,  health  care  facility,  and  any  other 
person  who  acts  in  good  faith  reliance  on  a  POLST  form  shall  be 
protected  and  released  to  the  same  extent  as  though  such  provider, 
facility,  or  other  person  had  interacted  directly  with  the  patient  as  a 
fully  competent  person.  Without  limiting  the  generality  ot  the  fore¬ 
going,  the  following  specific  provisions  shall  also  govern,  protect,  and 
validate  the  acts  of  an  authorized  person  and  each  such  health  care 
provider,  health  care  facility,  and  any  other  person  acting  in  good 
faith  reliance  on  such  POLST  form: 

(A)  No  such  health  care  provider,  health  care  facility,  or  person 
shall  be  subject  to  civil  or  criminal  liability  or  discipline  for 
unprofessional  conduct  solely  for  complying  with  a  patient’s  end  of 
life  care  decisions  as  provided  in  a  POLST  form,  even  if  death  or 
injury  to  the  patient  ensues; 

(B)  No  such  health  care  provider,  health  care  facility,  or  person 
shall  be  subject  to  civil  or  criminal  liability  or  discipline  for 
unprofessional  conduct  solely  for  failure  to  comply  with  a  patient’s 
end  of  life  care  decisions  in  a  POLST  form,  so  long  as  such  health 
care  provider,  health  care  facility,  or  person  promptly  informs  the 
patient  or  the  patient’s  authorized  person  of  such  health  care 
provider’s,  health  care  facility’s,  or  person’s  refusal  or  failure  to 
comply  with  such  patient’s  end  of  life  care  decisions  in  a  POLST 
form.  The  authorized  person  shall  then  be  responsible  for  arrang¬ 
ing  the  patient’s  transfer  to  another  health  care  provider  or  health 
care  facility.  A  health  care  provider,  health  care  facility,  or  person 
who  is  unwilling  to  comply  with  a  patient’s  end  of  life  care  decisions 
in  a  POLST  form  shall  continue  to  provide  reasonably  necessary 
consultation  and  care  in  connection  with  the  pending  transfer; 

(C)  If  the  actions  of  a  health  care  provider,  health  care  facility,  or 
person  who  fails  to  comply  with  a  patient’s  end  of  life  care  decisions 
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in  a  POLST  form  are  substantially  in  accord  with  reasonable 
medical  standards  at  the  time  of  reference  and  such  provider, 
facility,  or  person  cooperates  in  the  transfer  of  the  patient,  then  the 
health  care  provider,  health  care  facility,  or  person  shall  not  be 
subject  to  civil  or  criminal  liability  or  discipline  for  unprofessional 
conduct  for  failure  to  comply  with  such  patient’s  end  of  life  care 
decisions  in  a  POLST  form; 

(D)  No  authorized  person  who,  in  good  faith,  acts  with  due  care 
for  the  benefit  of  the  patient  and  in  accordance  with  a  patient’s  end 
of  life  care  decisions  in  a  POLST  form,  or  who  fails  to  act,  shall  be 
subject  to  civil  or  criminal  liability  for  such  action  or  inaction;  and 

(E)  If  a  POLST  form  is  revoked,  a  person  shall  not  be  subject  to 
criminal  prosecution  or  civil  liability  for  acting  in  good  faith 
reliance  upon  a  patient’s  end  oflife  care  decisions  in  a  POLST  form 
unless  such  person  had  actual  knowledge  of  the  revocation. 

(2)  No  person  shall  be  civilly  liable  for  failing  or  refusing  in  good 
faith  to  effectuate  a  patient’s  end  of  life  care  decisions  in  a  POLST 
form  regarding  the  withholding  or  withdrawal  of  life-sustaining 
procedures  or  the  withholding  or  withdrawal  of  the  provision  of 
nourishment  or  hydration. 

(3)  No  physician  or  any  person  acting  under  a  physician’s  direction 
and  no  health  care  facility  or  any  agent  or  employee  thereof  who, 
acting  in  good  faith  in  accordance  with  the  requirements  of  this  Code 
section,  causes  the  withholding  or  withdrawal  of  life-sustaining 
procedures  or  the  withholding  or  withdrawal  of  the  provision  of 
nourishment  or  hydration  from  a  patient  or  who  otherwise  partici¬ 
pates  in  good  faith  therein  shall  be  subject  to  any  civil  or  criminal 
liability  or  guilty  of  unprofessional  conduct  therefor. 

(4)  Any  person  who  participates  in  the  withholding  or  withdrawal 
of  life-sustaining  procedures  or  the  withholding  or  withdrawal  of  the 
provision  of  nourishment  or  hydration  pursuant  to  a  patient’s  end  of 
life  care  decisions  in  a  POLST  form  and  who  has  actual  knowledge 
that  such  POLST  form  has  been  properly  revoked  shall  not  have  any 
civil  or  criminal  immunity  otherwise  granted  under  this  subsection 
for  such  conduct. 

(e)  In  the  event  there  are  any  directions  in  a  patient’s  previously 
executed  living  will,  advance  directive  for  health  care,  durable  power  of 
attorney  for  health  care,  do  not  resuscitate  order,  or  other  legally 
authorized  instrument  that  conflict  with  the  directions  in  a  POLST 
form,  the  most  recent  instrument  will  take  precedence  to  the  extent  of 

the  conflict. 

(f )  Nothing  in  this  Code  section  shall  be  construed  to  authorize  any 
act  prohibited  by  Code  Section  16-5-5.  Any  health  care  provider,  health 
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care  facility,  or  any  other  person  who  violates  Code  Section  16-5-5  shall 
not  be  entitled  to  any  civil  immunity  provided  pursuant  to  this  Code 
section.  (Code  1981,  §  31-1-14,  enacted  by  Ga.  L.  2015,  p.  305,  §  1/SB 
109;  Ga.  L.  2016,  p.  757,  §  1/SB  305;  Ga.  L.  2016,  p.  864,  §  31/HB  737.) 

Effective  date.  —  This  Code  section  Code  Commission  notes.  —  Pursuant 
became  effective  July  1,  2015.  to  Code  Section  28-9-5,  in  2015,  Code 

The  2016  amendments.  —  The  first  Section  31-1-14,  as  enacted  by  Ga.  L. 
2016  amendment,  effective  July  1,  2016,  2015,  p.  312,  §  2/SB  126,  was  redesig- 

added  the  second  sentence  in  subsection  nated  as  Code  Section  31-1-15. 

(b).  The  second  2016  amendment,  effective  Law  reviews.  —  For  annual  survey  on 
May  3,  2016,  part  of  an  Act  to  revise,  wills,  trusts,  guardianships,  and  fiduciary 
modernize,  and  correct  the  Code,  revised  administration,  see  67  Mercer  L.  Rev.  273 
punctuation  in  paragraph  (a)(6)  and  sub-  (2015). 
paragraph  (d)(1)(C). 

31-1-15.  Storage,  maintenance,  control,  and  oversight  of 
auto-injectable  epinephrine  by  certain  authorized  en¬ 
tities. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Authorized  entity”  means  any  entity  or  organization,  other 
than  a  school  subject  to  Code  Section  20-2-776.2,  in  connection  with 
or  at  which  allergens  capable  of  causing  anaphylaxis  may  be  present, 
as  identified  by  the  department.  The  department  shall,  through  rule 
or  other  guidance,  identify  the  types  of  entities  and  organizations 
that  are  considered  authorized  entities  no  later  than  January  1,  2016, 
and  shall  review  and  update  such  rule  or  guidance  at  least  annually 
thereafter.  For  purposes  of  illustration  only,  such  entities  may  in¬ 
clude,  but  are  not  limited  to,  restaurants,  recreation  camps,  youth 
sports  leagues,  theme  parks  and  resorts,  and  sports  arenas. 

(2)  “Auto-injectable  epinephrine”  means  a  single-use  device  used 
for  the  automatic  injection  of  a  premeasured  dose  of  epinephrine  into 
the  human  body. 

(3)  “Health  care  practitioner”  means  a  physician  licensed  to  prac¬ 
tice  medicine  in  this  state,  an  advanced  practice  registered  nurse 
acting  pursuant  to  the  authority  of  Code  Section  43-34-25,  and  a 
physician  assistant  acting  pursuant  to  the  authority  of  subsection 
(e.l)  of  Code  Section  43-34-103. 

(b)  An  authorized  entity  may  acquire  and  stock  a  supply  of 
auto-injectable  epinephrine  pursuant  to  a  prescription  issued  in  accor¬ 
dance  with  Code  Section  26-4-116.1.  Such  auto-injectable  epinephrine 
shall  be  stored  in  a  location  readily  accessible  in  an  emergency  and  in 
accordance  with  the  auto-injectable  epinephrine’s  instructions  for  use 
and  any  additional  requirements  that  may  be  established  by  the 
department.  An  authorized  entity  shall  designate  employees  or  agents 
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who  have  completed  the  training  required  by  subsection  (d)  of  this  Code 
section  to  be  responsible  for  the  storage,  maintenance,  control,  and 
general  oversight  of  auto-injectable  epinephrine  acquired  by  the  autho¬ 
rized  entity. 

(c)  An  employee  or  agent  of  an  authorized  entity,  or  any  other 
individual,  who  has  completed  the  training  required  by  subsection  (d)  of 
this  Code  section  may  use  auto-injectable  epinephrine  prescribed 
pursuant  to  Code  Section  26-4-116.1  to: 

(1)  Provide  auto-injectable  epinephrine  to  any  individual  who  the 
employee,  agent,  or  other  individual  believes  in  good  faith  is  experi¬ 
encing  anaphylaxis,  or  to  the  parent,  guardian,  or  caregiver  of  such 
individual,  for  immediate  administration,  regardless  of  whether  the 
individual  has  a  prescription  for  auto-injectable  epinephrine  or  has 
previously  been  diagnosed  with  an  allergy;  and 

(2)  Administer  auto-injectable  epinephrine  to  any  individual  who 
the  employee,  agent,  or  other  individual  believes  in  good  faith  is 
experiencing  anaphylaxis,  regardless  of  whether  the  individual  has  a 
prescription  for  auto-injectable  epinephrine  or  has  previously  been 
diagnosed  with  an  allergy. 

(d)  An  employee,  agent,  or  other  individual  described  in  subsection 
(b)  or  (c)  of  this  Code  section  shall  complete  an  anaphylaxis  training 
program  and  repeat  such  training  at  least  every  two  years  following 
completion  of  the  initial  anaphylaxis  training  program.  Such  training 
shall  be  conducted  by  a  nationally  recognized  organization  experienced 
in  training  laypersons  in  emergency  health  treatment  or  an  entity  or 
individual  approved  by  the  department.  Training  may  be  conducted 
online  or  in  person  and,  at  a  minimum,  shall  cover: 

(1)  How  to  recognize  signs  and  symptoms  of  severe  allergic  reac¬ 
tions,  including  anaphylaxis; 

(2)  Standards  and  procedures  for  the  storage  and  administration 
of  auto-injectable  epinephrine;  and 

(3)  Emergency  follow-up  procedures. 

(e)  An  authorized  entity  that  possesses  and  makes  available 
auto-injectable  epinephrine  and  its  employees,  agents,  and  other  indi¬ 
viduals;  a  health  care  practitioner  that  prescribes  or  dispenses 
auto-injectable  epinephrine  to  an  authorized  entity;  a  pharmacist  or 
health  care  practitioner  that  dispenses  auto-injectable  epinephrine  to 
an  authorized  entity;  and  an  individual  or  entity  that  conducts  the 
training  described  in  subsection  (d)  of  this  Code  section  shall  not  be 
liable  for  any  injuries  or  related  damages  that  result  from  any  act  or 
omission  taken  pursuant  to  this  Code  section;  provided,  however,  that 
this  immunity  does  not  apply  to  acts  or  omissions  constituting  willful  or 
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wanton  misconduct.  The  administration  of  auto-injectable  epinephrine 
in  accordance  with  this  Code  section  is  not  the  practice  of  medicine  or 
any  other  profession  that  otherwise  requires  licensure.  This  Code 
section  does  not  eliminate,  limit,  or  reduce  any  other  immunity  or 
defense  that  may  be  available  under  state  law,  including  that  provided 
under  Code  Section  51-1-29.  An  entity  located  in  this  state  shall  not  be 
liable  for  any  injuries  or  related  damages  that  result  from  the  provision 
or  administration  of  auto-injectable  epinephrine  outside  of  this  state  if 
the  entity: 

(1)  Would  not  have  been  liable  for  such  injuries  or  related  damages 
had  the  provision  or  administration  occurred  within  this  state;  or 

(2)  Is  not  liable  for  such  injuries  or  related  damages  under  the  law 
of  the  state  in  which  such  provision  or  administration  occurred. 

(f)  An  authorized  entity  that  possesses  and  makes  available 
auto-injectable  epinephrine  shall  submit  to  the  department,  on  a  form 
developed  by  the  department,  a  report  including  each  incident  on  the 
authorized  entity’s  premises  that  involves  the  administration  of 
auto-injectable  epinephrine  pursuant  to  subsection  (c)  of  this  Code 
section  and  any  other  information  deemed  relevant  by  the  department. 
The  department  shall  annually  publish  a  report  that  summarizes  and 
analyzes  all  reports  submitted  to  it  under  this  subsection. 

(g)  The  department  shall  establish  requirements  regarding  the  stor¬ 
age,  maintenance,  control,  and  oversight  of  the  auto-injectable  epineph¬ 
rine,  including  but  not  limited  to  any  temperature  limitations  and 
expiration  of  such  auto-injectable  epinephrine.  (Code  1981,  §  31-1-15, 
enacted  by  Ga.  L.  2015,  p.  312,  §  2/SB  126.) 


Effective  date.  —  This  Code  section  Section  31-1-14,  as  enacted  by  Ga.  L. 
became  effective  July  1,  2015.  2015,  p.  312,  §  2/SB  126,  was  redesig- 

Code  Commission  notes.  —  Pursuant  nated  as  Code  Section  31-1-15. 

to  Code  Section  28-9-5,  in  2015,  Code 


ARTICLE  3 

GEORGIA  HEALTH  CARE  FREEDOM 


Effective  date.  —  This  article  became 
effective  April  15,  2014. 

Law  reviews.  —  For  note,  “Charting 
the  Middle  Course:  An  Argument  for  Ro¬ 


bust  But  Well-Tailored  Health  Care  Dis¬ 
crimination  Protection  for  the 
Transgender  Community,”  see  52  Ga.  L. 
Rev.  225  (2017). 
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31-1-40.  Prohibition  on  expenditure  or  use  of  state  resources  to 
advocate  for  or  intended  to  influence  citizens  in  sup¬ 
port  of  federal  Affordable  Care  Act. 

(a)  Neither  the  state  nor  any  department,  agency,  bureau,  authority, 
office,  or  other  unit  of  the  state  nor  any  political  subdivision  of  the  state 
shall  expend  or  use  moneys,  human  resources,  or  assets  to  advocate  or 
intended  to  influence  the  citizens  of  this  state  in  support  of  the 
voluntary  expansion  by  the  State  of  Georgia  of  eligibility  for  medical 
assistance  in  furtherance  of  the  federal  “Patient  Protection  and  Afford¬ 
able  Care  Act,”  Public  Law  111-148,  beyond  the  eligibility  criteria  in 
effect  on  April  15,  2014,  under  the  provisions  of  42  U.S.C.  Section 
1396a(a)(10)(A)(i)(VIII)  of  the  federal  Social  Security  Act,  as  amended. 

(b)  The  Attorney  General  shall  enforce  the  provisions  of  this  Code 
section  in  accordance  with  Article  V,  Section  III,  Paragraph  IV  of  the 
Constitution  of  the  State  of  Georgia. 

(c)  Nothing  in  this  Code  section  shall  be  construed  to  prevent  an 
officer  or  employee  of  the  State  of  Georgia  or  of  any  department,  agency, 
bureau,  authority,  office,  unit,  or  political  subdivision  thereof  from 
advocating  or  attempting  to  influence  public  policy: 

(1)  As  part  of  such  person’s  official  duties; 

(2)  When  acting  on  personal  time  without  using  state  resources;  or 

(3)  When  providing  bona  fide  educational  instruction  about  the 
federal  Patient  Protection  and  Affordable  Care  Act  of  2010  in  insti¬ 
tutions  of  higher  learning  or  otherwise. 

(d)  Nothing  in  this  Code  section  shall  be  construed  to  preclude  the 
state  from  participating  in  any  MEDICAID  program.  (Code  1981, 
§  31-1-40,  enacted  by  Ga.  L.  2014,  p.  243,  §  1-2/HB  943.) 


Effective  date.  —  This  Code  section 
became  effective  April  15,  2014. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2014,  “April  15, 
2014,”  was  substituted  for  “the  effective 
date  of  this  Code  section”  near  the  end  of 
subsection  (a). 

Editor’s  notes.  —  Ga.  L.  2014,  p.  243, 
§  1-1/HB  943,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Georgia 
Health  Care  Freedom  Act.’” 


Law  reviews.  —  For  article  on  the 
2014  amendment  of  this  Code  section,  see 
31  Ga.  St.  U.L.  Rev.  113  (2014).  For  arti¬ 
cle,  “Georgia  Health  Care  Freedom  Act,” 
see  31  Ga.  St.  U.L.  Rev.  113  (2014). 

For  note,  “A  Compelling  Interest?  Using 
Old  Conceptions  of  Public  Health  Law  to 
Challenge  the  Affordable  Care  Act’s  Con¬ 
traceptive  Mandate,”  see  31  Ga.  St.  U.L. 
Rev.  613  (2015). 
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CHAPTER  2 

DEPARTMENT  OF  COMMUNITY  HEALTH 


Sec. 

31-2-1.  Legislative  intent;  grant  of  au¬ 
thority. 

31-2-4.  Department’s  powers,  duties, 

functions,  and  responsibilities; 
divisions;  directors;  contracts 
for  health  benefits. 

31-2-9.  (Repealed  effective  October  1, 

2019)  Records  check  require¬ 
ment  for  certain  health  care 
facilities;  definitions;  use  of  in¬ 
formation  gathered  in  investi¬ 
gation;  penalties  for  unauthor¬ 
ized  release  or  disclosure;  rules 
and  regulations;  retention  of 
fingerprints. 

31-2-12.  Pilot  program  to  provide  cover- 


Sec. 

age  for  bariatric  surgical  proce¬ 
dures  for  treatment  of  obesity 
and  related  conditions;  defini¬ 
tions;  eligibility;  requirements; 
evaluation  report  on  two-year 
pilot  program. 

31-2-13.  Inspection  warrant. 

31-2-14.  Nurse  aide  registry;  complaint 
filing;  public  access. 

31-2-15.  Streamlining  and  expediting 
credentialing  and  billing  pro¬ 
cesses. 

31-2-16.  Rural  Health  System  Innova¬ 
tion  Center  created;  purposes 
and  duties;  reporting. 


Law  reviews.  —  For  article,  “The  Case 
for  Streamlining  Emergency  Declaration 
Authorities  and  Adapting  Legal  Require¬ 
ments  to  Ever-Changing  Public  Health 
Threats,”  see  67  Emory  L.J.  397  (2018). 


For  article,  “Do  State  Lines  Make  Public 
Health  Emergencies  Worse?  Federal  Ver¬ 
sus  State  Control  of  Quarantine,”  see  67 
Emory  L.J.  491  (2018). 


31-2-1.  Legislative  intent;  grant  of  authority. 


Given  the  growing  concern  and  complexities  of  health  issues  in  this 
state,  it  is  the  intent  of  the  General  Assembly  to  create  a  Department  of 
Community  Health  dedicated  to  health  issues.  Illustrating,  without 
limiting,  the  foregoing  grant  of  authority,  the  department  is  empowered 
to: 


(1)  Serve  as  the  lead  planning  agency  for  all  health  issues  in  the 
state  to  remedy  the  current  situation  wherein  the  responsibility  for 
health  care  policy,  purchasing,  planning,  and  regulation  is  spread 
among  many  different  agencies  and  achieve  determinations  of  Med¬ 
icaid  eligibility  for  inmates  to  attain  services  at  long-term  care 
facilities  when  he  or  she  is  being  considered  for  parole; 

(2)  Permit  the  state  to  maximize  its  purchasing  power  and  to 
administer  its  operations  in  a  manner  so  as  to  receive  the  maximum 
amount  of  federal  financial  participation  available  in  expenditures  of 
the  department; 
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(3)  Minimize  duplication  and  maximize  administrative  efficiency 
in  the  state’s  health  care  systems  by  removing  overlapping  functions 
and  streamlining  uncoordinated  programs; 

(4)  Allow  the  state  to  develop  a  better  health  care  infrastructure 
that  is  more  responsive  to  the  consumers  it  serves  while  improving 
access  to  and  coverage  for  health  care; 

(5)  Focus  more  attention  and  departmental  procedures  on  the 
issue  of  wellness,  including  diet,  exercise,  and  personal  responsibil¬ 
ity; 

(6)  Enter  into  or  upon  public  or  private  property  at  reasonable 
times  for  the  purpose  of  inspecting  same  to  determine  the  presence  of 
conditions  deleterious  to  health  or  to  determine  compliance  with 
applicable  laws  and  rules,  regulations,  and  standards  thereunder; 
and 

(7)  Promulgate  and  enforce  rules  and  regulations  for  the  licensing 
of  medical  facilities  wherein  abortion  procedures  under  subsections 
(b)  and  (c)  of  Code  Section  16-12-141  are  to  be  performed.  (Code  1981, 
§  31-5A-1,  enacted  by  Ga.  L.  1999,  p.  296,  §  1;  Code  1981,  §  31-2-1, 
as  redesignated  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228;  Ga.  L.  2011,  p. 
705,  §  4-1/HB  214;  Ga.  L.  2018,  p.  550,  §  3-1/SB  407.) 

The  2018  amendment,  effective  July  attain  services  at  long-term  care  facilities 
1,  2018,  added  “and  achieve  determina-  when  he  or  she  is  being  considered  for 
tions  of  Medicaid  eligibility  for  inmates  to  parole”  at  the  end  of  paragraph  (1). 

JUDICIAL  DECISIONS 


Cited  in  Tanner  Med.  Ctr.,  Inc.  v.  Vest 
Newnan,  LLC,  337  Ga.  App.  884,  789 
S.E.2d  258  (2016). 

31-2-4.  Department’s  powers,  duties,  functions,  and  responsibil¬ 
ities;  divisions;  directors;  contracts  for  health  benefits. 

(a)(1)(A)  The  Department  of  Community  Health  is  re-created  and 
established  to  perform  the  functions  and  assume  the  duties  and 
powers  exercised  on  June  30,  2009,  by  the  Department  of  Commu¬ 
nity  Health,  the  Division  of  Public  Health  of  the  Department  of 
Human  Resources,  and  the  Office  of  Regulatory  Services  of  the 
Department  of  Human  Resources,  unless  specifically  transferred  to 
the  Department  of  Human  Services,  and  such  department,  divi¬ 
sion,  and  office  shall  be  reconstituted  as  the  Department  of  Com¬ 
munity  Health  effective  July  1,  2009.  The  department  shall  retain 
powers  and  responsibility  with  respect  to  the  expenditure  of  any 
funds  appropriated  to  the  department  including,  without  being 
limited  to,  funds  received  by  the  state  pursuant  to  the  settlement  of 
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the  lawsuit  filed  by  the  state  against  certain  tobacco  companies, 
State  of  Georgia ,  et  al.  v.  Philip  Morris,  Inc.,  et  at. ,  Civil  Action 
#E-61692,  V19/246  (Fulton  County  Superior  Court,  December  9, 
1998). 

(B)  On  and  after  July  1,  2011,  the  functions,  duties,  and  powers 
of  the  Department  of  Community  Health  relating  to  the  former 
Division  of  Public  Health  of  the  Department  of  Human  Resources 
shall  be  performed  and  exercised  by  the  Department  of  Public 
Health  pursuant  to  Code  Section  31-2A-2.  No  power,  function, 
responsibility,  duty,  or  similar  authority  held  by  the  Department  ol 
Community  Health  as  of  June  30,  2009,  shall  be  diminished  or  lost 
due  to  the  creation  of  the  Department  of  Public  Health  . 

(2)  The  director  of  the  Division  of  Public  Health  in  otfice  on  June 
30,  2009,  and  the  director  of  the  Office  of  Regulatory  Services  in  office 
on  June  30,  2009,  shall  become  directors  of  the  respective  division  or 
office  which  those  predecessor  agencies  or  units  have  become  on  and 
after  July  1,  2009,  and  until  such  time  as  the  commissioner  appoints 
other  directors  of  such  divisions  or  units.  The  position  of  director  of 
the  Division  of  Public  Health  shall  be  abolished  effective  July  1,  2011. 

(b)  Reserved. 

(c)  The  Board  of  Regents  of  the  University  System  of  Georgia  is 
authorized  to  contract  with  the  department  for  health  benefits  for 
members,  employees,  and  retirees  of  the  board  of  regents  and  the 
dependents  of  such  members,  employees,  and  retirees  and  for  the 
administration  of  such  health  benefits.  The  department  is  also  autho¬ 
rized  to  contract  with  the  board  of  regents  for  such  purposes. 

(d)  In  addition  to  its  other  powers,  duties,  and  functions,  the  depart¬ 
ment: 

(1)  Shall  be  the  lead  agency  in  coordinating  and  purchasing  health 
care  benefit  plans  for  state  and  public  employees,  dependents,  and 
retirees  and  may  also  coordinate  with  the  board  of  regents  for  the 
purchase  and  administration  of  such  health  care  benefit  plans  for  its 
members,  employees,  dependents,  and  retirees; 

(2)  Is  authorized  to  plan  and  coordinate  medical  education  and 
physician  work  force  issues; 

(3)  Shall  investigate  the  lack  of  availability  of  health  insurance 
coverage  and  the  issues  associated  with  the  uninsured  population  of 
this  state.  In  particular,  the  department  is  authorized  to  investigate 
the  feasibility  of  creating  and  administering  insurance  programs  for 
small  businesses  and  political  subdivisions  of  the  state  and  to  propose 
cost-effective  solutions  to  reducing  the  numbers  of  uninsured  in  this 
state; 
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(4)  Is  authorized  to  appoint  a  health  care  work  force  policy  advi¬ 
sory  committee  to  oversee  and  coordinate  work  force  planning  activ¬ 
ities; 

(5)  Is  authorized  to  solicit  and  accept  donations,  contributions,  and 
gifts  and  receive,  hold,  and  use  grants,  devises,  and  bequests  of  real, 
personal,  and  mixed  property  on  behalf  of  the  state  to  enable  the 
department  to  carry  out  its  functions  and  purposes; 

(6)  Is  authorized  to  award  grants,  as  funds  are  available,  to 
hospital  authorities,  hospitals,  and  medical-legal  partnerships  for 
public  health  purposes,  pursuant  to  Code  Sections  31-7-94  and 
31-7-94.1  and  paragraph  (11)  of  this  subsection; 

(7)  Shall  make  provision  for  meeting  the  cost  of  hospital  care  of 
persons  eligible  for  public  assistance  to  the  extent  that  federal 
matching  funds  are  available  for  such  expenditures  for  hospital  care. 
To  accomplish  this  purpose,  the  department  is  authorized  to  pay  from 
funds  appropriated  for  such  purposes  the  amount  required  under  this 
paragraph  into  a  trust  fund  account  which  shall  be  available  for 
disbursement  for  the  cost  of  hospital  care  of  public  assistance 
recipients.  The  commissioner,  subject  to  the  approval  of  the  Office  of 
Planning  and  Budget,  on  the  basis  of  the  funds  appropriated  in  any 
year,  shall  estimate  the  scope  of  hospital  care  available  to  public 
assistance  recipients  and  the  approximate  per  capita  cost  of  such 
care.  Monthly  payments  into  the  trust  fund  for  hospital  care  shall  be 
made  on  behalf  of  each  public  assistance  recipient  and  such  payments 
shall  be  deemed  encumbered  for  assistance  payable.  Ledger  accounts 
reflecting  payments  into  and  out  of  the  hospital  care  fund  shall  be 
maintained  for  each  of  the  categories  of  public  assistance  established 
under  Code  Section  49-4-3.  The  balance  of  state  funds  in  such  trust 
fund  for  the  payment  of  hospital  costs  in  an  amount  not  to  exceed  the 
amount  of  federal  funds  held  in  the  trust  fund  by  the  department 
available  for  expenditure  under  this  paragraph  shall  be  deemed 
encumbered  and  held  in  trust  for  the  payment  of  the  costs  of  hospital 
care  and  shall  be  rebudgeted  for  this  purpose  on  each  quarterly 
budget  required  under  the  laws  governing  the  expenditure  of  state 
funds.  The  state  auditor  shall  audit  the  funds  in  the  trust  fund 
established  under  this  paragraph  in  the  same  manner  that  any  other 
funds  disbursed  by  the  department  are  audited; 

(8)  Shall  classify  and  license  community  living  arrangements  in 
accordance  with  the  rules  and  regulations  promulgated  by  the 
department  for  the  licensing  and  enforcement  of  licensing  require¬ 
ments  for  persons  whose  services  are  financially  supported,  in  whole 
or  in  part,  by  funds  authorized  through  the  Department  of  Behavioral 
Health  and  Developmental  Disabilities.  To  be  eligible  for  licensing  as 
a  community  living  arrangement,  the  residence  and  services  provided 
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must  be  integrated  within  the  local  community.  All  community  living 
arrangements  licensed  by  the  department  shall  be  subject  to  the 
provisions  of  Code  Sections  31-2-8  and  31-7-2.2.  No  person,  business 
entity,  corporation,  or  association,  whether  operated  for  profit  or  not 
for  profit,  may  operate  a  community  living  arrangement  without  first 
obtaining  a  license  or  provisional  license  from  the  department.  A 
license  issued  pursuant  to  this  paragraph  is  not  assignable  or 
transferable.  As  used  in  this  paragraph,  the  term  “community  living 
arrangement”  means  any  residence,  whether  operated  for  profit  or 
not,  which  undertakes  through  its  ownership  or  management  to 
provide  or  arrange  for  the  provision  of  housing,  food,  one  or  more 
personal  services,  support,  care,  or  treatment  exclusively  for  two  or 
more  persons  who  are  not  related  to  the  owner  or  administrator  of  the 
residence  by  blood  or  marriage; 

(9)  Shall  establish,  by  rule  adopted  pursuant  to  Chapter  13  of  Title 
50,  the  “Georgia  Administrative  Procedure  Act,”  a  schedule  of  fees  for 
licensure  activities  for  institutions  and  other  health  care  related 
entities  required  to  be  licensed,  permitted,  registered,  or  commis¬ 
sioned  by  the  department  pursuant  to  Chapter  7,  13,  23,  or  44  of  this 
title,  Chapter  5  of  Title  26,  paragraph  (8)  of  this  subsection,  or  Article 
7  of  Chapter  6  of  Title  49.  Such  schedules  shall  be  determined  in  a 
manner  so  as  to  help  defray  the  costs  incurred  by  the  department,  but 
in  no  event  to  exceed  such  costs,  both  direct  and  indirect,  in  providing 
such  licensure  activities.  Such  fees  may  be  annually  adjusted  by  the 
department  but  shall  not  be  increased  by  more  than  the  annual  rate 
of  inflation  as  measured  by  the  Consumer  Price  Index,  as  reported  by 
the  Bureau  of  Labor  Statistics  of  the  United  States  Department  of 
Labor.  All  fees  paid  thereunder  shall  be  paid  into  the  general  funds  of 
the  State  of  Georgia.  It  is  the  intent  of  the  General  Assembly  that  the 
proceeds  from  all  fees  imposed  pursuant  to  this  paragraph  be  used  to 
support  and  improve  the  quality  of  licensing  services  provided  by  the 
department; 

(10) (A)  May  accept  the  certification  or  accreditation  of  an  entity  or 
program  by  a  certification  or  accreditation  body,  in  accordance  with 
specific  standards,  as  evidence  of  compliance  by  the  entity  or 
program  with  the  substantially  equivalent  departmental  require¬ 
ments  for  issuance  or  renewal  of  a  permit  or  provisional  permit, 
provided  that  such  certification  or  accreditation  is  established  prior 
to  the  issuance  or  renewal  of  such  permits.  The  department  may 
not  require  an  additional  departmental  inspection  of  any  entity  or 
program  whose  certification  or  accreditation  has  been  accepted  by 
the  department,  except  to  the  extent  that  such  specific  standards 
are  less  rigorous  or  less  comprehensive  than  departmental  require¬ 
ments.  Nothing  in  this  Code  section  shall  prohibit  either  depart¬ 
mental  inspections  for  violations  of  such  standards  or  require- 
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merits  or  the  revocation  of  or  refusal  to  issue  or  renew  permits,  as 
authorized  by  applicable  law,  or  for  violation  of  any  other  applica¬ 
ble  law  or  regulation  pursuant  thereto. 

(B)  For  purposes  of  this  paragraph,  the  term: 

(i)  “Entity  or  program”  means  an  agency,  center,  facility, 
institution,  community  living  arrangement,  drug  abuse  treat¬ 
ment  and  education  program,  or  entity  subject  to  regulation  by 
the  department  under  Chapters  7,  13,  22,  23,  and  44  of  this  title; 
Chapter  5  of  Title  26;  paragraph  (8)  of  this  subsection;  and 
Article  7  of  Chapter  6  of  Title  49. 

(ii)  “Permit”  means  any  license,  permit,  registration,  or  com¬ 
mission  issued  by  the  department  pursuant  to  the  provisions  of 
the  law  cited  in  division  (i)  of  this  subparagraph; 

(11)(A)  Is  authorized  to  approve  medical-legal  partnerships  that 
comply  with  standards  and  guidelines  established  for  such  pro¬ 
grams  for  purposes  of  determining  eligibility  for  grants.  The 
department  shall  seek  input  from  legal  services  organizations, 
community  health  advocacy  organizations,  hospitals,  diagnostic 
and  treatment  centers,  and  other  primary  and  specialty  health  care 
providers  in  establishing  such  standards  and  guidelines. 

(B)  For  purposes  of  this  paragraph,  the  term  “medical-legal 
partnership”  means  a  program  conducted  or  established  by  a 
nonprofit  entity  through  a  collaboration  pursuant  to  a  written 
agreement  between  one  or  more  medical  service  providers  and  one 
or  more  legal  services  programs,  including  those  based  within  a  law 
school,  to  provide  legal  services  without  charge  to  assist 
income-eligible  individuals  and  their  families  in  resolving  legal 
matters  or  other  needs  that  have  an  impact  on  the  health  of  such 
individuals  and  families.  Written  agreements  may  include  a  mem¬ 
orandum  of  understanding  or  other  agreement  relating  to  the 
operations  of  the  partnership  and  encompassing  the  rights  and 
responsibilities  of  each  party  thereto.  The  medical  service  provider 
or  providers  may  provide  referrals  of  its  patients  to  the  legal 
services  program  or  programs  on  matters  that  may  potentially 
impact  the  health,  health  care,  or  the  health  care  costs  of  a  patient. 

(C)  A  medical-legal  partnership  that  complies  with  the  stan¬ 
dards  and  guidelines  established  pursuant  to  this  paragraph  and 
has  demonstrated  the  ability  and  experience  to  provide  high 
quality  patient  centered  legal  services  regarding  legal  matters  or 
other  needs  that  have  an  impact  on  the  health  of  individuals  and 
families  shall  be  approved  by  the  department. 

(D)  This  paragraph  shall  not  be  construed  to  require  any 
medical-legal  partnership  or  similar  entity  to  seek  or  attain  ap¬ 
proval  pursuant  to  this  paragraph  in  order  to  operate;  and 
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(12)  In  cooperation  with  the  Department  of  Corrections  and  the 
State  Board  of  Pardons  and  Paroles,  shall  establish  and  implement  a 
Medicaid  eligibility  determination  procedure  so  that  inmates  being 
considered  for  parole  who  are  eligible  for  long-term  care  services  may 
apply  for  Medicaid;  and 


(13)  Shall  request  federal  approval  for  and  facilitate  the  applica¬ 
tion  of  certificates  of  need  for  facilities  capable  of  providing  long-term 
care  services,  with  Medicaid  as  the  primary  funding  source,  to 
inmates  who  are  eligible  for  such  services  and  funding  upon  his  or  her 
release  from  a  public  institution,  as  such  term  is  defined  in  Code 
Section  49-4-31.  (Code  1981,  §  31-5A-4,  enacted  by  Ga.  L.  1999,  p. 


296,  §  1;  Ga.  L.  2001,  p.  1240,  § 

2002,  p.  1324,  §  1-4;  Code  1981 

2009,  p.  453,  §  1-1/HB  228;  Ga. 

2010,  p.  1014,  §  1/TIB  994;  Ga.  1 

2014,  p.  397,  §  1/SB  352;  Ga.  L. 

The  2014  amendment,  effective  July 
1,  2014,  in  paragraph  (d)(6),  substituted 
“hospital  authorities,  hospitals,  and 
medical-legal  partnerships”  for  “hospital 
authorities  and  hospitals”  and  added  “and 
paragraph  (11)  of  this  subsection”;  deleted 
“and”  at  the  end  of  paragraph  (d)(9);  added 
“and”  at  the  end  of  division  (d)(10)(B)(ii); 
and  added  paragraph  (d)(ll). 


1;  Ga.  L.  2002,  p.  1132,  §  1;  Ga.  L. 
§  31-2-4,  as  redesignated  by  Ga.  L. 
L.  2009,  p.  745,  §  2/SB  97;  Ga.  L. 
.  2011,  p.  705,  §  4-2/HB  214;  Ga.  L. 
2018,  p.  550,  §  3-2/SB  407.) 

The  2018  amendment,  effective  July 
1,  2018,  deleted  “and”  at  the  end  of  divi¬ 
sion  (d)(10)(B)(ii),  substituted  “;  and”  for 
the  period  at  the  end  of  subparagraph 
(d)(ll)(D),  and  added  paragraphs  (d)(12) 
and  (d)(  13). 


31-2-9.  (Repealed  effective  October  1,  2019)  Records  check  re¬ 
quirement  for  certain  health  care  facilities;  definitions; 
use  of  information  gathered  in  investigation;  penalties 
for  unauthorized  release  or  disclosure;  rules  and  regu¬ 
lations;  retention  of  fingerprints. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Conviction”  means  a  finding  or  verdict  of  guilty  or  a  plea  of 
guilty  regardless  of  whether  an  appeal  of  the  conviction  has  been 
sought. 

(2)  “Crime”  means  commission  of  the  following  offenses: 

(A)  A  violation  of  Code  Section  16-5-1; 

(B)  A  violation  of  Code  Section  16-5-21; 

(C)  A  violation  of  Code  Section  16-5-24; 

(D)  A  violation  of  Code  Section  16-5-70; 

(E)  A  violation  of  Article  8  of  Chapter  5  of  Title  16; 

(F)  A  violation  of  Code  Section  16-6-1; 
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(G)  A  violation  of  Code  Section  16-6-2; 

(H)  A  violation  of  Code  Section  16-6-4; 

(I)  A  violation  of  Code  Section  16-6-5; 

(J)  A  violation  of  Code  Section  16-6-5.1; 

(K)  A  violation  of  Code  Section  16-6-22.2; 

(L)  A  violation  of  Code  Section  16-8-41; 

(M)  A  felony  violation  of  Code  Section  31-7-12.1; 

(N)  Any  other  offense  committed  in  another  jurisdiction  that,  if 
committed  in  this  state,  would  be  deemed  to  be  a  crime  listed  in 
this  paragraph  without  regard  to  its  designation  elsewhere;  or 

(O)  Any  other  criminal  offense  as  determined  by  the  department 
and  established  by  rule  adopted  pursuant  to  Chapter  13  of  Title  50, 
the  “Georgia  Administrative  Procedure  Act,”  that  would  indicate 
the  unfitness  of  an  individual  to  provide  care  to  or  be  in  contact 
with  persons  residing  in  a  facility. 

(3)  “Criminal  record”  means  any  of  the  following: 

(A)  Conviction  of  a  crime; 

(B)  Arrest,  charge,  and  sentencing  for  a  crime  where: 

(i)  A  plea  of  nolo  contendere  was  entered  to  the  charge; 

(ii)  First  offender  treatment  without  adjudication  of  guilt 

pursuant  to  the  charge  was  granted;  or 

(hi)  Adjudication  or  sentence  was  otherwise  withheld  or  not 

entered  on  the  charge;  or 

(C)  Arrest  and  being  charged  for  a  crime  if  the  charge  is  pending, 
unless  the  time  for  prosecuting  such  crime  has  expired  pursuant  to 
Chapter  3  of  Title  17. 

(4)  “Facility”  means  a: 

(A)  Personal  care  home  required  to  be  licensed  or  permitted 
under  Code  Section  31-7-12; 

(B)  Assisted  living  community  required  to  be  licensed  under 
Code  Section  31-7-12.2; 

(C)  Private  home  care  provider  required  to  be  licensed  under 
Article  13  of  Chapter  7  of  this  title;  or 

(D)  Community  living  arrangement  subject  to  licensure  under 
paragraph  (8)  of  subsection  (d)  of  Code  Section  31-2-4. 
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(5)  “GCIC”  means  the  Georgia  Crime  Information  Center  estab¬ 
lished  under  Article  2  of  Chapter  3  of  Title  35. 

(6)  “GCIC  information”  means  criminal  history  record  information 
as  defined  in  Code  Section  35-3-30. 

(7)  “License”  means  the  document  issued  by  the  department  to 
authorize  the  facility  to  operate. 

(8)  “Owner”  means  any  individual  or  any  person  affiliated  with  a 
corporation,  partnership,  or  association  with  10  percent  or  greater 
ownership  interest  in  a  facility  providing  care  to  persons  under  the 
license  of  the  facility  in  this  state  and  who: 

(A)  Purports  to  or  exercises  authority  of  the  owner  in  a  facility; 

(B)  Applies  to  operate  or  operates  a  facility; 

(C)  Maintains  an  office  on  the  premises  of  a  facility; 

(D)  Resides  at  a  facility; 

(E)  Has  direct  access  to  persons  receiving  care  at  a  facility; 

(F)  Provides  direct  personal  supervision  of  facility  personnel  by 
being  immediately  available  to  provide  assistance  and  direction 
during  the  time  such  facility  services  are  being  provided;  or 

(G)  Enters  into  a  contract  to  acquire  ownership  of  a  facility. 

(9)  “Records  check  application”  means  fingerprints  in  such  form 
and  of  such  quality  as  prescribed  by  the  Georgia  Crime  Information 
Center  and  under  standards  adopted  by  the  Federal  Bureau  of 
Investigation  and  a  records  search  fee  to  be  established  by  the 
department  by  rule  and  regulation,  payable  in  such  form  as  the 
department  may  direct  to  cover  the  cost  of  obtaining  criminal 
background  information  pursuant  to  this  Code  section. 

(b)  An  owner  with  a  criminal  record  shall  not  operate  or  hold  a 
license  to  operate  a  facility,  and  the  department  shall  revoke  the  license 
of  any  owner  operating  a  facility  or  refuse  to  issue  a  license  to  any 
owner  operating  a  facility  if  it  determines  that  such  owner  has  a 
criminal  record;  provided,  however,  that  an  owner  who  holds  a  license 
to  operate  a  facility  on  or  before  June  30,  2007,  shall  not  have  his  or  her 
license  revoked  prior  to  a  hearing  being  held  before  a  hearing  officer 
pursuant  to  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act.” 

(c) (1)  Prior  to  approving  any  license  for  a  new  facility  and  periodi¬ 
cally  as  established  by  the  department  by  rule  and  regulation,  the 
department  shall  require  an  owner  to  submit  a  records  check  appli¬ 
cation.  The  department  shall  establish  a  uniform  method  of  obtaining 
an  owner’s  records  check  application. 
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(2) (A)  Unless  the  department  contracts  pursuant  to  subparagraph 
(B)  of  this  paragraph,  the  department  shall  transmit  to  the  GCIC 
the  fingerprints  and  records  search  fee  from  each  fingerprint 
records  check  application  in  accordance  with  Code  Section  35-3-35. 
Upon  receipt  thereof,  the  GCIC  shall  promptly  transmit  the  finger¬ 
prints  to  the  Federal  Bureau  of  Investigation  for  a  search  of  bureau 
records  and  an  appropriate  report  and  shall  promptly  conduct  a 
search  of  its  records  and  records  to  which  it  has  access.  Within  ten 
days  after  receiving  fingerprints  acceptable  to  the  GCIC  and  the 
fee,  the  GCIC  shall  notify  the  department  in  writing  of  any 
criminal  record  or  if  there  is  no  such  finding.  After  a  search  of 
Federal  Bureau  of  Investigation  records  and  fingerprints  and  upon 
receipt  of  the  bureau’s  report,  the  department  shall  make  a 
determination  about  an  owner’s  criminal  record  and  shall  notify 
the  owner  in  writing  as  to  the  department’s  determination  as  to 
whether  the  owner  has  or  does  not  have  a  criminal  record. 

(B)  The  department  may  either  perform  criminal  background 
checks  under  agreement  with  the  GCIC  or  contract  with  the  GCIC 
and  appropriate  law  enforcement  agencies  which  have  access  to 
GCIC  and  Federal  Bureau  of  Investigation  information  to  have 
those  agencies  perform  for  the  department  criminal  background 
checks  for  owners.  The  department  or  the  appropriate  law  enforce¬ 
ment  agencies  may  charge  reasonable  fees  for  performing  criminal 
background  checks. 

(3) (A)  The  department’s  determination  regarding  an  owner’s  crim¬ 
inal  record,  or  any  action  by  the  department  revoking  or  refusing  to 
grant  a  license  based  on  such  determination,  shall  constitute  a 
contested  case  for  purposes  of  Chapter  13  of  Title  50,  the  “Georgia 
Administrative  Procedure  Act,”  except  that  any  hearing  required  to 
be  held  pursuant  thereto  may  be  held  reasonably  expeditiously 
after  such  determination  or  action  by  the  department. 

(B)  In  a  hearing  held  pursuant  to  subparagraph  (A)  of  this 
paragraph  or  subsection  (b)  of  this  Code  section,  the  hearing  officer 
shall  consider  in  mitigation  the  length  of  time  since  the  crime  was 
committed,  the  absence  of  additional  criminal  charges,  the  circum¬ 
stances  surrounding  the  commission  of  the  crime,  other  indicia  of 
rehabilitation,  the  facility’s  history  of  compliance  with  the  regula¬ 
tions,  and  the  owner’s  involvement  with  the  licensed  facility  in 
arriving  at  a  decision  as  to  whether  the  criminal  record  requires 
the  denial  or  revocation  of  the  license  to  operate  the  facility.  Where 
a  hearing  is  required,  at  least  30  days  prior  to  such  hearing,  the 
hearing  officer  shall  notify  the  office  of  the  prosecuting  attorney 
who  initiated  the  prosecution  of  the  crime  in  question  in  order  to 
allow  the  prosecutor  to  object  to  a  possible  determination  that  the 
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conviction  would  not  be  a  bar  for  the  grant  or  continuation  of  a 
license  as  contemplated  within  this  Code  section.  If  objections  are 
made,  the  hearing  officer  shall  take  such  objections  into  consider¬ 
ation  in  considering  the  case. 

(4)  Neither  the  GCIC,  the  department,  any  law  enforcement 
agency,  nor  the  employees  of  any  such  entities  shall  be  responsible  for 
the  accuracy  of  information  nor  have  any  liability  for  defamation, 
invasion  of  privacy,  negligence,  or  any  other  claim  in  connection  with 
any  dissemination  of  information  or  determination  based  thereon 
pursuant  to  this  Code  section. 

(d)  All  information  received  from  the  Federal  Bureau  of  Investiga¬ 
tion  or  the  GCIC  shall  be  for  the  exclusive  purpose  of  approving  or 
denying  the  granting  of  a  license  to  a  new  facility  or  the  revision  ot  a 
license  of  an  existing  facility  when  a  new  owner  is  proposed  and  shall 
not  be  released  or  otherwise  disclosed  to  any  other  person  or  agency.  All 
such  information  collected  by  the  department  shall  be  maintained  by 
the  department  pursuant  to  laws  regarding  and  the  rules  or  regulations 
of  the  Federal  Bureau  of  Investigation  and  the  GCIC,  as  is  applicable. 
Penalties  for  the  unauthorized  release  or  disclosure  of  any  such 
information  shall  be  as  prescribed  pursuant  to  laws  regarding  and  rules 
or  regulations  of  the  Federal  Bureau  of  Investigation  and  the  GCIC,  as 
is  applicable. 

(e)  The  requirements  of  this  Code  section  are  supplemental  to  any 
requirements  for  a  license  imposed  by  Article  3  of  Chapter  5  of  Title  49 
or  Article  11  of  Chapter  7  of  this  title. 

(f)  The  department  shall  promulgate  written  rules  and  regulations 
to  implement  the  provisions  of  this  Code  section. 

(g)  If  the  department  is  participating  in  the  program  described  in 
subparagraph  (a)(1)(F)  of  Code  Section  35-3-33,  the  Georgia  Bureau  of 
Investigation  and  the  Federal  Bureau  of  Investigation  shall  be  autho¬ 
rized  to  retain  fingerprints  obtained  pursuant  to  this  Code  section  for 
such  program  and  the  department  shall  notify  the  individual  whose 
fingerprints  were  taken  of  the  parameters  of  such  retention.  (Code 
1981,  §  31-2-14,  enacted  by  Ga.  L.  2009,  p.  453,  §  1-1/HB  228;  Ga.  L. 
2010,  p.  878,  §  31/HB  1387;  Ga.  L.  2011,  p.  227,  §  10/SB  178;  Code 
1981,  §  31-2-9,  as  redesignated  by  Ga.  L.  2011,  p.  705,  §  4-4/HB  214; 
Ga.  L.  2012,  p.  351,  §  2/1IB  1110;  Ga.  L.  2013,  p.  524,  §  3-2/HB  78;  Ga. 
L.  2014,  p.  444,  §  2-8/HB  271;  Ga.  L.  2015,  p.  598,  §  1-8/HB  72;  Ga.  L. 
2018,  p.  507,  §  2-6/SB  336.) 

The  2013  amendment,  effective  July  (a)(2)(L);  deleted  former  subparagraph 
1,  2013,  rewrote  subparagraph  (a)(2)(E);  (a)(2)(M),  which  read:  “A  violation  of  Code 

substituted  “or”  for  relating  to  armed  Section  30-5-8,  relating  to  abuse,  neglect, 
robbery”  at  the  end  of  subparagraph  or  exploitation  of  a  disabled  adult  or  elder 
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person;”;  and  redesignated  former  subpar¬ 
agraph  (a)(2)(N)  as  present  subparagraph 
(a)(2)(M). 

The  2014  amendment,  effective  July 
1,  2014,  deleted  relating  to  murder  and 
felony  murder”  following  “Code  Section 
16-5-1”  at  the  end  of  subparagraph 
(a)(2)(A). 

The  2015  amendment,  effective  July 
1,  2015,  deleted  “,  relating  to  aggravated 
assault”  following  “Code  Section  16-5-21” 
in  subparagraph  (a)(2)(B);  deleted  “,  relat¬ 
ing  to  aggravated  battery”  following  “Code 
Section  16-5-24”  in  subparagraph 
(a)(2)(C);  deleted  “,  relating  to  cruelty  to 
children”  following  “Code  Section  16-5-70” 
in  subparagraph  (a)(2)(D);  deleted  “,  relat¬ 
ing  to  rape”  following  “Code  Section 
16-6-1”  in  subparagraph  (a)(2)(F);  deleted 
“,  relating  to  aggravated  sodomy”  follow¬ 
ing  “Code  Section  16-6-2”  in  subparagraph 
(a)(2)(G);  deleted  “,  relating  to  child  mo¬ 
lestation”  following  “Code  Section  16-6-4” 
in  subparagraph  (a)(2)(H);  deleted  “,  relat¬ 
ing  to  enticing  a  child  for  indecent  pur¬ 
poses”  following  “Code  Section  16-6-5”  in 
subparagraph  (a)(2)(I);  deleted  “,  relating 


to  sexual  assault  against  persons  in  cus¬ 
tody,  detained  persons,  or  patients  in  hos¬ 
pitals  or  other  institutions”  following 
“Code  Section  16-6-5.1”  in  subparagraph 
(a)(2)(  J);  deleted  “,  relating  to  aggravated 
sexual  battery”  following  “Code  Section 
16-6-22.2”  in  subparagraph  (a)(2)(K); 
added  present  subparagraph  (a)(2)(M); 
and  redesignated  former  subparagraphs 
(a)(2)(M)  and  (a)(2)(N)  as  present  subpar¬ 
agraphs  (a)(2)(N)  and  (a)(2)(0),  respec¬ 
tively. 

The  2018  amendment,  effective  July 
1,  2018,  added  subsection  (g). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2013,  “or”  was 
deleted  at  the  end  of  subparagraph 
(a)(2)(L);  “;  or”  was  substituted  for  a  pe¬ 
riod  at  the  end  of  subparagaraph 
(a)(2)(M);  and  subparagraph  (a)(2)(0)  was 
redesignated  as  subparagraph  (a)(2)(N). 

Editor’s  notes.  —  Ga.  L.  2018,  p.  611, 
§  1-1/SB  406  provides  for  the  repeal  of  this 
Code  section  effective  October  1,  2019. 

Law  reviews.  —  For  article  on  the 
2015  amendment  of  this  Code  section,  see 
32  Ga.  St.  U.L.  Rev.  63  (2015). 


31-2-12.  Pilot  program  to  provide  coverage  for  bariatric  surgi¬ 
cal  procedures  for  treatment  of  obesity  and  related 
conditions;  definitions;  eligibility;  requirements;  eval¬ 
uation  report  on  two-year  pilot  program. 


(a)  As  used  in  this  Code  section,  the  term  “state  health  insurance 
plan”  means: 

(1)  The  state  employees’  health  insurance  plan  established  pursu¬ 
ant  to  Article  1  of  Chapter  18  of  Title  45; 

(2)  The  health  insurance  plan  for  public  school  teachers  estab¬ 
lished  pursuant  to  Subpart  2  of  Part  6  of  Article  17  of  Chapter  2  of 
Title  20;  and 

(3)  The  health  insurance  plan  for  public  school  employees  estab¬ 
lished  pursuant  to  Subpart  3  of  Part  6  of  Article  17  of  Chapter  2  of 
Title  20. 

(b)  Beginning  January  1,  2016,  the  department  shall  conduct  a 
two-year  pilot  program  to  provide  coverage  for  the  treatment  and 
management  of  obesity  and  related  conditions  under  a  state  health 
insurance  plan.  The  pilot  program  will  provide  benefits  for  medically 
necessary  bariatric  procedures  for  participants  selected  for  inclusion  in 
the  pilot  program. 
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(c)  Participation  in  the  pilot  program  shall  be  limited  to  no  more  than 
75  individuals  per  year,  to  be  selected  in  a  manner  determined  by  the 
department.  Any  person  who  has  elected  coverage  under  a  state  health 
insurance  plan  shall  be  eligible  to  be  selected  to  participate  in  the  pilot 
program  in  accordance  with  criteria  established  by  the  department 
which  shall  include,  but  not  be  limited  to: 

(1)  Participation  in  a  state  health  insurance  plan  for  at  least  12 
months; 

(2)  Completion  of  a  health  risk  assessment  through  a  state  health 
insurance  plan; 

(3)  A  body  mass  index  of: 

(A)  Greater  than  40;  or 

(B)  Greater  than  35  with  one  or  more  co-morbidities  such  as 

diabetes,  hypertension,  gastro-esophageal  reflux  disease,  sleep 

apnea,  or  asthma; 

(4)  Consent  to  provide  personal  and  medical  information  to  a  state 
health  insurance  plan; 

(5)  Non-tobacco  user; 

(6)  No  other  primary  group  health  coverage  or  primary  coverage 
with  Medicare;  and 

(7)  Must  have  been  covered  under  a  state  health  insurance  plan  for 
two  years  immediately  prior  to  the  pilot  program  and  must  express 
an  intent  to  continue  coverage  under  such  state  health  insurance 
plan  for  two  years  following  the  approved  surgical  procedure  date. 

(d)  Eligible  individuals  must  apply  to  participate  in  the  pilot  pro¬ 
gram.  The  individual  and  his  or  her  physician  shall  complete  and 
submit  an  obesity  treatment  program  application  to  the  department  no 
later  than  February  1  for  each  year  of  the  pilot  program.  The  depart¬ 
ment’s  contracted  health  insurance  carrier  shall  review  the  criteria 
contained  in  subsection  (c)  of  this  Code  section  to  determine  qualified 
applicants  for  the  pilot  program. 

(e)  The  selected  participants  shall  be  eligible  to  receive  a 
multi-disciplinary  health  evaluation  at  a  facility  located  within  the 
State  of  Georgia  which  is  designated  by  the  American  Society  for 
Metabolic  and  Bariatric  Surgery  as  a  Bariatric  Surgery  Center  of 
Excellence.  The  bariatric  surgical  procedures  covered  in  the  pilot 
program  are: 

(1)  Gastric  band; 

(2)  Laparoscopic  sleeve  gastrectomy;  and 
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(3)  Rouen- Y  gastric  bypass. 

The  participants  shall  use  the  department’s  contracted  health  insur¬ 
ance  carrier  to  enroll  in  a  case  management  program  and  to  receive 
prior  authorization  for  a  surgical  procedure  provided  pursuant  to  the 
pilot  program.  The  health  insurance  carrier  shall  provide  case  manage¬ 
ment  and  patient  follow-up  services.  Benefits  for  a  bariatric  surgical 
procedure  under  the  pilot  program  shall  be  provided  only  when  the 
surgical  procedure  is  performed  at  a  Center  of  Excellence  within  the 
State  of  Georgia. 

(f)  All  health  care  services  provided  pursuant  to  the  pilot  program 
shall  be  subject  to  the  health  insurance  carrier’s  plan  of  benefits  and 
policy  provisions.  Complications  that  arise  after  the  discharge  date  are 
subject  to  the  health  insurance  carrier’s  plan  of  benefits  and  policy 
provisions. 

(g)  Participants  must  agree  to  comply  with  any  and  all  terms  and 
conditions  of  the  pilot  program  including,  but  not  limited  to,  participa¬ 
tion  and  reporting  requirements.  Participation  requirements  shall 
include  a  12  month  postsurgery  case  management  program.  Each 
participant  must  also  agree  to  comply  with  any  and  all  requests  by  the 
department  for  postsurgical  medical  and  productivity  information,  and 
such  agreement  shall  survive  his  or  her  participation  in  a  state  health 
insurance  plan. 

(h)  A  panel  shall  review  the  results  and  outcomes  of  the  pilot 
program  beginning  six  months  after  program  initiation  and  shall 
conduct  subsequent  reviews  every  six  months  for  the  remainder  of  the 
pilot  program.  The  panel  shall  be  composed  of  the  following  members, 
appointed  by  the  Governor: 

(1)  A  representative  of  a  state  health  insurance  plan; 

(2)  A  representative  of  the  state  contracted  health  insurance 
carrier  or  carriers  providing  coverage  under  the  pilot  program;  and 

(3)  At  least  two  physicians  who  carry  a  certification  by  the  Amer¬ 
ican  Society  for  Metabolic  and  Bariatric  Surgery. 

(i)  The  department  shall  provide  a  final  report  by  December  15  of  the 
last  year  of  the  pilot  program  to  the  chairpersons  of  the  House 
Committee  on  Health  and  Human  Services,  the  Senate  Health  and 
Human  Services  Committee,  the  House  Committee  on  Appropriations, 
and  the  Senate  Appropriations  Committee.  The  report  shall  include,  at 
a  minimum: 

(1)  Whether  patients  in  the  pilot  have  experienced: 

(A)  A  reduction  in  body  mass  index,  and  if  so,  the  average 

amount  of  reduction;  or 
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(B)  The  reduction  or  elimination  of  co-morbidities,  and  if  so, 

which  co-morbidities  were  reduced  or  eliminated; 

(2)  The  total  number  of  individuals  who  applied  to  participate  in 
the  pilot  program; 

(3)  The  total  number  of  participants  who  enrolled  in  the  pilot 
program; 

(4)  The  average  cost  of  each  procedure  conducted  under  the  pilot 
program,  including  gastric  band,  laparoscopic  sleeve  gastrectomy, 
and  Rouen-Y  gastric  bypass; 

(5)  The  total  cost  of  each  participant’s  annual  health  care  costs 
prior  to  the  surgical  procedure  and  for  each  of  the  subsequent 
post-procedure  years  for  the  three  years  following  the  surgical 
procedure;  and 

(6)  The  percentage  of  participants  still  employed  by  the  state  12 
months  following  the  surgical  procedure  and  24  months  following  the 
surgical  procedure,  respectively. 

(j)  This  Code  section  shall  stand  repealed  on  December  31,  2018. 

(Code  1981,  §  31-2-12,  enacted  by  Ga.  L.  2014,  p.  172,  §  1/HB  511.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2015. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2017,  “January 
1,  2016”  was  substituted  for  “six  months 
after  the  effective  date  of  this  Code  sec¬ 
tion”  in  the  first  sentence  of  subsection  (b), 
and  “on  December  31,  2018”  was  substi¬ 
tuted  for  “42  months  after  the  effective 
date  of  such  Code  section”  in  subsection 

Cl). 

Editor’s  notes.  —  Ga.  L.  2014,  p.  172, 
§  2/HB  511,  not  codified  by  the  General 
Assembly,  provided  that  this  Code  section 


shall  become  effective  only  upon  the  effec¬ 
tive  date  of  a  specific  appropriation  of 
funds  for  purposes  of  this  Act  as  expressed 
in  a  line  item  making  specific  reference  to 
such  Act  in  a  General  Appropriations  Act 
enacted  by  the  General  Assembly.  Funds 
were  appropriated  at  the  2015  session  of 
the  General  Assembly. 

This  Code  section  formerly  pertained  to 
standards  for  sewage  management  sys¬ 
tems  and  was  redesignated  as  Code  Sec¬ 
tion  31-2A-11  by  Ga.  L.  2011,  p.  705, 
§  3-2/HB  214,  effective  July  1,  2011. 


31-2-13.  Inspection  warrant. 


(a)  As  used  in  this  Code  section,  the  term  “commissioner”  means  the 
commissioner  of  community  health  or  his  or  her  designee. 

(b)  Nothing  in  this  Code  section  shall  be  construed  to  require  an 
inspection  warrant  when  a  warrantless  inspection  is  authorized  by  law 
or  pursuant  to  a  rule  or  regulation  enacted  pursuant  to  this  title. 

(c)  An  inspection  warrant  is  an  order,  in  writing,  signed  by  a  judicial 
officer,  directed  to  the  commissioner  or  any  person  authorized  to  make 
inspections  for  such  commissioner  and  commanding  him  or  her  to 
conduct  an  inspection  required  or  authorized  by: 
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(1)  This  title; 

(2)  Any  other  law  administered  by  the  commissioner; 

(3)  Rules  or  regulations  promulgated  pursuant  to  this  title;  or 

(4)  Rules  or  regulations  promulgated  pursuant  to  any  other  law 
administered  by  the  commissioner. 

(d)  The  commissioner  or  any  person  authorized  to  make  inspections 
for  such  commissioner  shall  make  application  for  an  inspection  warrant 
to  a  person  who  is  a  judicial  officer  within  the  meaning  of  Code  Section 
17-5-21. 

(e) (1)  An  inspection  warrant  shall  be  issued  only  upon  cause  and 
when  supported  by  an  affidavit  which: 

(A)  Particularly  describes  the  place,  dwelling,  structure,  prem¬ 
ises,  or  vehicle  to  be  inspected; 

(B)  Particularly  describes  the  purpose  for  which  the  inspection 
is  to  be  made;  and 

(C)  Contains  either  a  statement  that  consent  to  inspect  has  been 
sought  and  refused  or  facts  or  circumstances  reasonably  justifying 
the  failure  to  seek  such  consent. 

(2)  Cause  to  support  the  issuance  of  an  inspection  warrant  shall  be 
deemed  to  exist  if: 

(A)  Reasonable  legislative  or  administrative  standards  for  con¬ 
ducting  a  routine  or  area  inspection  are  satisfied  with  respect  to  the 
particular  place,  dwelling,  structure,  premises,  or  vehicle;  or 

(B)  There  is  reason  to  believe  that  a  condition  of  nonconformity 
exists  with  respect  to  the  particular  place,  dwelling,  structure, 
premises,  or  vehicle. 

(f)  An  inspection  warrant  shall  be  effective  for  the  time  specified 
therein,  but  not  for  a  period  of  more  than  14  days,  unless  extended  or 
renewed  by  the  judicial  officer  who  signed  and  issued  the  original 
warrant,  upon  satisfaction  that  such  extension  or  renewal  is  in  the 
public  interest.  Such  inspection  warrant  shall  be  executed  and  returned 
to  the  judicial  officer  by  whom  it  was  issued  within  the  time  specified  in 
such  warrant  or  within  the  extended  or  renewed  time.  After  the 
expiration  of  such  time,  the  inspection  warrant,  unless  executed,  shall 

be  void. 

(g)  An  inspection  pursuant  to  an  inspection  warrant: 

(1)  May  be  executed  at  any  time  as  deemed  appropriate  by  the 
individual  executing  such  warrant  but  whenever  possible  shall  be 
made  at  any  time  during  operating  or  regular  business  hours; 
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(2)  Should  not  be  performed  in  the  absence  of  an  owner  or  occupant 
of  the  particular  place,  dwelling,  structure,  premises,  or  vehicle  being 
inspected  unless  specifically  authorized  by  the  judicial  officer  upon  a 
showing  that  such  authority  is  reasonably  necessary  to  effectuate  the 
purpose  of  the  law,  rule,  or  regulation  being  enforced;  and 

(3)  Shall  not  be  made  by  means  of  forcible  entry,  except  that  the 
judicial  officer  may  expressly  authorize  a  forcible  entry  when  facts 
are  shown: 

(A)  Which  are  sufficient  to  create  a  reasonable  suspicion  of  a 
violation  of  this  title  or  any  other  law,  rule,  or  regulation  adminis¬ 
tered  by  the  commissioner  or  the  department,  which,  if  such 
violation  existed,  would  be  an  immediate  threat  to  health  or  safety; 
or 

(B)  Establishing  that  a  reasonable  attempt  to  serve  a  previous 
inspection  warrant  has  been  unsuccessful. 

(h)  When  prior  consent  for  an  inspection  has  been  sought  and 
refused  and  an  investigation  warrant  has  been  issued,  an  inspection 
warrant  may  be  executed  without  further  notice  to  the  owner  or 
occupant  of  the  particular  place,  dwelling,  structure,  premises,  or 
vehicle  being  inspected. 

(i)  It  shall  be  unlawful  for  any  owner,  operator,  or  employee  of  the 
particular  place,  dwelling,  structure,  premises,  or  vehicle  being  in¬ 
spected  to  refuse  to  allow  an  inspection  pursuant  to  an  inspection 
warrant  issued  as  provided  in  this  Code  section.  Any  person  violating 
this  Code  section  shall  be  guilty  of  a  misdemeanor.  (Code  1981, 
§  31-2-13,  enacted  by  Ga.  L.  2015,  p.  598,  §  1-9/HB  72.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2015. 

31-2-14.  Nurse  aide  registry;  complaint  filing;  public  access. 

(a)  The  nurse  aide  registry  established  and  maintained  by  the 
department  as  required  by  42  C.F.R.  Section  483.156  shall  include,  in 
addition  to  nurse  aides  who  work  in  licensed  facilities,  nurse  aides  who 
provide  services  in  this  state  in  temporary  or  permanent  private 
residences. 

(b)  The  registry  shall  provide  a  method  for  an  inquiry  or  complaint  to 
be  submitted  by  the  public  regarding  a  nurse  aide  providing  services  in 
private  residences.  Any  such  inquiries  or  complaints  shall  be  handled  in 
the  same  manner  as  required  for  nurse  aides  who  work  in  licensed 
facilities. 
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(c)  The  department  shall  ensure  that  the  registry  is  posted  or  a  link 
to  it  is  provided  in  a  prominent  location  on  the  department’s  website. 
(Code  1981,  §  31-2-14,  enacted  by  Ga.  L.  2016,  p.  201,  §  1/HB  1037.) 

Effective  date.  —  This  Code  section  §  4-4/HB  214,  effective  July  1,  2011,  re¬ 
became  effective  July  1,  2016.  designated  former  Code  Section  31-2-14 

Editor’s  notes.  —  Ga.  L.  2011,  p.  705,  as  present  Code  Section  31-2-9. 


31-2-15.  Streamlining  and  expediting  credentialing  and  billing 
processes. 


(a)  As  used  in  this  Code  section,  the  term  “state  medical  plan”  means 
the  state  health  benefit  plan  under  Article  1  of  Chapter  18  of  Title  45, 
the  medical  assistance  program  under  Article  7  of  Chapter  4  of  Title  49, 
the  PeachCare  for  Kids  Program  under  Article  13  of  Chapter  5  of  Title 
49,  and  any  other  health  benefit  plan  or  policy  administered  by  or  on 
behalf  of  the  state. 

(b)  The  department  shall  take  all  reasonable  steps  to  streamline  and 
expedite  the  credentialing  and  billing  processes  for  state  medical  plans, 
including  but  not  limited  to  examining  the  potential  for  a  uniform 
billing  platform  or  portal;  examining  the  potential  for  the  standardiza¬ 
tion  of  billing  codes  among  providers;  posting  billing  criteria  and  codes 
on  the  department’s  website;  enabling  a  dual  track  process  for 
credentialing  and  contract  negotiation  for  new  providers;  allowing 
billing  for  telehealth  delivered  care  and  allowing  payment  for  both  the 
on-site  provider  and  off-site  provider;  and  maximizing  billing  for 
multiple  specialists  and  multiple  encounters  with  one  provider  at  a 
single  visit  in  safety  net  settings,  critical  access  settings,  federally 
qualified  health  centers,  and  general  practitioner  settings. 

(c)  This  Code  section  shall  not  be  construed  to  require  the  depart¬ 
ment  to  act  in  violation  of  any  federal  law,  rule,  or  regulation.  (Code 
1981,  §  31-2-15,  enacted  by  Ga.  L.  2018,  p.  132,  §  3B/HB  769.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2018. 

Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  4-4/HB  214,  effective  July  1,  2011,  re¬ 
designated  former  Code  Section  31-2-15 
as  present  Code  Section  31-2-10. 

Ga.  L.  2018,  p.  132,  §  8(c)/HB  769,  not 
codified  by  the  General  Assembly,  pro¬ 
vided:  “(c)(1)  Section  3 A  of  this  Act  shall 
become  effective  on  July  1,  2018,  only  if 
SB  357  or  another  Act  creating  the  Health 
Coordination  and  Innovation  Council  is 
enacted  by  the  General  Assembly  and  be¬ 


comes  law  in  2018,  in  which  event  Section 
3B  of  this  Act  shall  not  become  effective 
and  shall  stand  repealed  on  July  1,  2018. 

“(2)  If  SB  357  or  another  Act  creating 
the  Health  Coordination  and  Innovation 
Council  does  not  become  law  in  2018,  then 
Section  3B  of  this  Act  shall  become  effec¬ 
tive  on  July  1,  2018,  and  Section  3A  of  this 
Act  shall  not  become  effective  and  shall 
stand  repealed  on  July  1,  2018.”  SB  357 
was  passed  by  the  General  Assembly  but 
was  vetoed  by  the  Governor  on  May  8, 
2018,  and  did  not  become  law. 
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31-2-16.  Rural  Health  System  Innovation  Center  created;  pur¬ 
poses  and  duties;  reporting. 

(a)  There  is  created  and  established  the  Rural  Health  System 
Innovation  Center  within  the  department’s  State  Office  of  Rural  Health 
to  serve  as  a  research  organization  that  utilizes  Georgia’s  academic, 
public  health  policy,  data,  and  workforce  resources  to  develop  new 
approaches  for  financing  and  delivering  health  care  in  this  state.  The 
department  shall  release  a  request  for  proposals,  no  later  than  Decem¬ 
ber  1,  2018,  to  identify  a  postsecondary  institution  within  the  state  in 
which  the  center  shall  be  located.  Such  postsecondary  institution  shall 
have  a  health  program  or  college  that  focuses  on  rural  and  underserved 
areas  of  the  state.  The  department  shall  reissue  a  request  for  proposal 
after  seven  years  and  every  five  years  thereafter. 

(b)  The  purposes  and  duties  of  the  Rural  Health  System  Innovation 
Center  shall  be  to: 

(1)  Develop  a  research  program  to  identify  and  analyze  significant 
health  system  problems  and  to  propose  solutions  and  best  practices  to 
such  problems; 

(2)  Focus  on  access  improvement  to  affordable  health  care  in  rural 
Georgia; 

(3)  Synthesize  existing  studies,  reports,  and  data  to  provide  a 
baseline  assessment  and  set  measurable  goals  as  part  of  Georgia’s 
strategic  reform  plan; 

(4)  Incorporate  recommendations  from  state  reform  efforts  to  build 
the  state’s  reform  plan; 

(5)  Evaluate  and  make  recommendations  for  the  fiscal  stabiliza¬ 
tion  of  rural  health  care  delivery  systems  and  ensure  their  design  is 
appropriate  for  the  community  served  by  such  systems; 

(6)  Provide  technical  assistance  and  expertise  to  address  immedi¬ 
ate  needs  of  rural  communities; 

(7)  Develop  state-wide  pilot  projects,  identify  innovative  ap¬ 
proaches  to  funding  these  projects,  and  track  and  evaluate  the 
projects’  performance; 

(8)  Connect  to  a  central  health  data  repository  for  collection  and 
dissemination  of  health  data  and  serve  as  a  clearinghouse  for  data 
integration  and  analysis; 

(9)  Produce  studies  that  address  cost-drivers  and  duplication  to 
eliminate  barriers  to  health  care  and  reduce  costs; 

(10)  Monitor  current  and  future  health  care  workforce  needs  and 
advise  the  Georgia  Board  for  Physician  Workforce  of  significant 
changes  in  need  or  demand; 
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(11)  Participate  in  other  state-wide  health  initiatives  or  programs 
affecting  the  entire  state  and  nonrural  areas  of  Georgia.  The  center 
shall  cooperate  with  other  health  related  state  entities,  including,  but 
not  limited  to,  the  department,  the  Department  of  Public  Health,  the 
Department  of  Human  Services,  and  the  Department  of  Behavioral 
Health  and  Developmental  Disabilities,  and  all  other  health  related 
state  boards,  commissions,  committees,  councils,  offices,  and  other 
entities  on  state-wide  health  initiatives  or  programs;  and 

(12) (A)  In  conjunction  with  the  State  Office  of  Rural  Health, 
develop  standards  for  education  curriculum  no  later  than  January 
1,  2019,  which  will  be  provided  to  leadership,  including,  but  not 
limited  to,  hospital  executive  leadership,  hospital  board  members, 
and  hospital  authority  members  of  rural  hospital  organizations,  as 
defined  in  Code  Section  31-8-9.1,  and  to  other  rural  health  care 
facilities  upon  request.  The  curriculum  shall  include,  at  a  mini¬ 
mum,  legal,  fiduciary,  grant  management,  planning,  and  compli¬ 
ance  training.  The  center  shall  approve  education  programs  by  any 
entity  that  the  center  determines  to  meet  such  standards. 

(B)  The  chief  executive  officer,  the  chief  financial  officer,  every 
board  member,  and  every  hospital  authority  member,  if  operated  by 
a  hospital  authority  pursuant  to  Article  4  of  Chapter  7  of  this  title, 
of  a  rural  hospital  organization  as  defined  in  Code  Section  31-8-9.1 
shall  be  required  to  complete  an  education  program  approved  by 
the  center  pursuant  to  this  paragraph  no  later  than  December  31, 
2020,  or  within  12  months  of  initial  hiring  or  appointment  and 
every  two  years  thereafter. 

(C)  Any  board  member  or  hospital  authority  member  who  does 
not  complete  the  education  program  as  required  pursuant  to 
subparagraph  (B)  of  this  paragraph  shall  be  ineligible  to  continue 
serving  as  a  board  member  or  hospital  authority  member.  The 
center  may  provide  for  notice  and  a  grace  period  for  board  members 
and  hospital  authority  members  to  come  into  compliance  with  such 
requirement.  A  vacancy  created  pursuant  to  this  subparagraph  on 
the  board  of  a  hospital  authority  shall  be  filled  in  the  same  manner 
as  provided  in  subsection  (c)  of  Code  Section  31-7-72  for  the  initial 
appointment  of  members  of  the  hospital  authority. 

(D)  At  the  discretion  of  the  department,  any  rural  hospital 
organization  that  fails  to  ensure  compliance  by  the  chief  executive 
officer,  the  chief  financial  officer,  every  board  member,  and  every 
hospital  authority  member  with  the  education  requirements  con¬ 
tained  in  subparagraph  (B)  of  this  paragraph  shall  be  deemed: 

(i)  Ineligible  to  receive  contributions  from  the  tax  credit  pro¬ 
vided  pursuant  to  Code  Section  48-7-29.20; 
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(ii)  Ineligible  to  participate  in  any  grant  programs  offered  by 
the  state;  and 

(iii)  Subject  to  a  fine  of  $10,000.00  per  violation. 

(c)  The  center  is  authorized  to  make  application  for  and  receive  funds 
and  grants  as  may  be  necessary  to,  and  utilize  and  disburse  such  funds 
for  such  purposes  and  projects  as  will,  carry  out  the  purposes  of  the 
center. 

(d)  The  center  is  authorized  to  enter  into  contracts,  agreements,  and 
arrangements  with  colleges  and  universities  to  advance  the  work  of  the 
center.  The  center  shall  also  be  authorized  to  enter  into  contracts  and 
agreements  with  the  federal  government;  political  subdivisions  of  this 
state;  private  firms,  foundations,  or  institutions;  or  individuals  for 
specific  research  on  any  aspects  of  rural  health  care  as  may  be  related 
to  the  purposes  of  this  Code  section.  The  center  shall  contract  with  a 
school  of  medicine  in  this  state  to  provide  clinical  health  care  expertise 
to  the  center. 

(e)  On  or  before  October  1  of  each  year,  the  center  shall  file  a  report 
to  the  Governor,  the  President  of  the  Senate,  the  Speaker  of  the  House 
of  Representatives,  and  the  chairpersons  of  the  House  Committee  on 
Health  and  Human  Services,  the  Senate  Health  and  Human  Services 
Committee,  the  House  Committee  on  Appropriations,  and  the  Senate 
Appropriations  Committee.  The  report  shall  include  a  summary  of  the 
activities  of  the  center  during  the  calendar  year,  including,  but  not 
limited  to,  the  total  number  of  hospital  executives,  hospital  board 
members,  and  hospital  authority  members  who  received  training  from 
the  center;  the  status  of  rural  health  care  in  the  state;  and  recommen¬ 
dations,  if  any,  for  legislation  as  may  be  necessary  to  improve  the 
programs  and  services  offered  by  the  center.  (Code  1981,  §  31-2-16, 
enacted  by  Ga.  L.  2018,  p.  132,  §  3B/HB  769.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2018. 

Editor’s  notes.  —  Ga.  L.  2011,  p.  705, 
§  4-4/HB  214,  effective  July  1,  2011,  re¬ 
designated  former  Code  Section  31-2-16 
as  present  Code  Section  31-2-11. 

Ga.  L.  2018,  p.  132,  §  8(c)/HB  769,  not 
codified  by  the  General  Assembly,  pro¬ 
vided:  “(c)(1)  Section  3A  of  this  Act  shall 
become  effective  on  July  1,  2018,  only  if 
SB  357  or  another  Act  creating  the  Health 
Coordination  and  Innovation  Council  is 
enacted  by  the  General  Assembly  and  be¬ 


comes  law  in  2018,  in  which  event  Section 
3B  of  this  Act  shall  not  become  effective 
and  shall  stand  repealed  on  July  1,  2018. 

“(2)  If  SB  357  or  another  Act  creating 
the  Health  Coordination  and  Innovation 
Council  does  not  become  law  in  2018,  then 
Section  3B  of  this  Act  shall  become  effec¬ 
tive  on  July  1,  2018,  and  Section  3Aof  this 
Act  shall  not  become  effective  and  shall 
stand  repealed  on  July  1,  2018.”  SB  357 
was  passed  by  the  General  Assembly  but 
was  vetoed  by  the  Governor  on  May  8, 
2018,  and  did  not  become  law. 
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Article  1 

General  Provisions 

Sec. 

31-2A-4.  Obligation  to  safeguard  and 
promote  health  of  people  of  the 
state. 

31-2A-7.  “Conviction  data”  defined;  de¬ 
partment  authorized  to  receive 
data  from  law  enforcement  rel¬ 
evant  to  employment  decisions; 
criminal  history  information; 
retention  of  fingerprints. 

31-2A-12.  Rules  and  regulations  govern-  t: 

ing  operation  of  land  disposal 
sites  for  septic  tank  waste  from 
one  business  [Repealed]. 

31-2A-16.  Maternal  Mortality  Review 
Committee  established. 

31-2A-17.  Alzheimer’s  Disease  Registry 
established;  purpose;  proce¬ 
dures;  rules  and  regulations; 
confidentiality  of  data. 

31-2A-18.  Establishment  of  the  Low  THC 
Oil  Patient  Registry;  defini¬ 
tions;  purpose;  registration 
cards;  semiannual  reports; 
waiver  forms;  annual  review 
and  recommendations. 

31-2A-19.  (Repealed  effective  December 
31,  2018)  Creation  of  Joint 
Study  Commission  on  Low 
THC  Medical  Oil  Access;  mem¬ 
bership;  operation;  reporting; 
abolishment. 

Article  2 

Positive  Alternatives  for  Pregnancy 
and  Parenting  Grant  Program 

31-2A-30.  Legislative  authority  [Re¬ 
pealed]  . 


Sec. 

31-2A-31.  Definitions. 

31-2A-32.  Positive  Alternatives  for  Preg¬ 
nancy  and  Parenting  Grant 
Program. 

31-2A-33.  Administration  and  duties. 

31-2A-34.  Services  funded  by  program. 

31-2A-35.  Grants. 

31-2A-36.  Criteria  for  grant  consider¬ 
ation. 

31-2A-37.  Record  maintenance  and  re¬ 
porting. 

31-2A-38.  Confidentiality. 

31-2A-39.  Annual  audit. 

31-2A-40.  Reports  to  the  General  Assem¬ 
bly. 

31-2A-41.  Acceptance  of  donations,  con¬ 
tributions,  and  gifts. 

Article  3 

Perinatal  Facilities 

31-2A-50.  Legislative  findings. 

31-2A-51.  Definitions. 

31-2A-52.  Approval  as  designated 
perinatal  facility;  establishing 
criteria  for  levels  of  maternal 
and  neonatal  care. 

31-2A-53.  Application  process;  review 
and  redesignation  of  facilities; 
failure  to  comply  with  criteria. 

31-2A-54.  Listing  of  designated  facilities; 
self-assessment  tool. 

31-2A-55.  Provisions  are  not  medical 
care;  individualized  care  and 
treatment. 

31-2A-56.  Advertisement  prohibited  un¬ 
less  designated  by  department. 

31-2A-57.  Regulatory  authority. 


Law  reviews.  —  For  article,  “Do  State  Quarantine,”  see  67  Emory  L.J.  491 
Lines  Make  Public  Health  Emergencies  (2018). 

Worse?  Federal  Versus  State  Control  of 
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ARTICLE  1 

GENERAL  PROVISIONS 

Editor’s  notes.  —  The  existing  provi-  Article  1  of  Chapter  2Aby  Ga.  L.  2016,  p. 
sions  of  Chapter  2A  were  designated  as  214,  §  1/SB  308,  effective  July  1,  2016. 

31-2A-4.  Obligation  to  safeguard  and  promote  health  of  people 
of  the  state. 

The  Department  of  Public  Plealth  shall  safeguard  and  promote  the 
health  of  the  people  of  this  state  and  is  empowered  to  employ  all  legal 
means  appropriate  to  that  end.  Illustrating,  without  limiting,  the 
foregoing  grant  of  authority,  the  department  is  empowered  to: 

(1)  Provide  epidemiological  investigations  and  laboratory  facilities 
and  services  in  the  detection  and  control  of  disease,  disorders,  and 
disabilities  and  to  provide  research,  conduct  investigations,  and 
disseminate  information  concerning  reduction  in  the  incidence  and 
proper  control  of  disease,  disorders,  and  disabilities; 

(2)  Forestall  and  correct  physical,  chemical,  and  biological  condi¬ 
tions  that,  if  left  to  run  their  course,  could  be  injurious  to  health; 

(3)  Regulate  and  require  the  use  of  sanitary  facilities  at  construc¬ 
tion  sites  and  places  of  public  assembly  and  to  regulate  persons, 
firms,  and  corporations  engaged  in  the  rental  and  service  of  portable 
chemical  toilets; 

(4)  Isolate  and  treat  persons  afflicted  with  a  communicable  disease 
who  are  either  unable  or  unwilling  to  observe  the  department’s  rules 
and  regulations  for  the  suppression  of  such  disease  and  to  establish, 
to  that  end,  complete  or  modified  quarantine,  surveillance,  or  isola¬ 
tion  of  persons  and  animals  exposed  to  a  disease  communicable  to 
man; 

(5)  Procure  and  distribute  drugs  and  biologicals  and  purchase 
services  from  clinics,  laboratories,  hospitals,  and  other  health  facili¬ 
ties  and,  when  authorized  by  law,  to  acquire  and  operate  such 
facilities; 

(6)  Cooperate  with  agencies  and  departments  of  the  federal  gov¬ 
ernment  and  of  the  state  by  supplying  consultant  services  in  medical 
and  hospital  programs  and  in  the  health  aspects  of  civil  defense, 
emergency  preparedness,  and  emergency  response; 

(7)  Prevent,  detect,  and  relieve  physical  defects  and  deformities; 

(8)  Promote  the  prevention,  early  detection,  and  control  of  prob¬ 
lems  affecting  the  dental  and  oral  health  of  the  citizens  of  Georgia; 
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(9)  Contract  with  county  boards  of  health  to  assist  in  the  perfor¬ 
mance  of  services  incumbent  upon  them  under  Chapter  3  of  this  title 
and,  in  the  event  of  grave  emergencies  of  more  than  local  peril,  to 
employ  whatever  means  may  be  at  its  disposal  to  overcome  such 
emergencies; 

(10)  Contract  and  execute  releases  for  assistance  in  the  perfor¬ 
mance  of  its  functions  and  the  exercise  of  its  powers  and  to  supply 
services  which  are  within  its  purview  to  perform; 

(11)  Enter  into  or  upon  public  or  private  property  at  reasonable 
times  for  the  purpose  of  inspecting  same  to  determine  the  presence  of 
disease  and  conditions  deleterious  to  health  or  to  determine  compli¬ 
ance  with  health  laws  and  rules,  regulations,  and  standards  there¬ 
under; 

(12)  Establish,  by  rule  adopted  pursuant  to  Chapter  13  of  Title  50, 
the  “Georgia  Administrative  Procedure  Act,”  a  schedule  of  fees  for 
laboratory  services  provided,  schedules  to  be  determined  in  a  manner 
so  as  to  help  defray  the  costs  incurred  by  the  department,  but  in  no 
event  to  exceed  such  costs,  both  direct  and  indirect,  in  providing  such 
laboratory  services,  provided  no  person  shall  be  denied  services  on 
the  basis  of  his  or  her  inability  to  pay.  All  fees  paid  thereunder  shall 
be  paid  into  the  general  funds  of  the  State  of  Georgia.  The  individual 
who  requests  the  services  authorized  in  this  paragraph,  or  the 
individual  for  whom  the  laboratory  services  authorized  in  this 
paragraph  are  performed,  shall  be  responsible  for  payment  of  the 
service  fees.  As  used  in  this  paragraph,  the  term  “individual”  means 
a  natural  person  or  his  or  her  responsible  health  benefit  policy  or 
Title  XVIII,  XIX,  or  XXI  of  the  federal  Social  Security  Act  of  1935; 

(13)  Exchange  data  with  the  Department  of  Community  Health  for 
purposes  of  health  improvement  and  fraud  prevention  for  programs 
operated  by  the  Department  of  Community  Health  pursuant  to 
mutually  agreed  upon  data  sharing  agreements  and  in  accordance 
with  federal  confidentiality  laws  relating  to  health  care; 

(14)  Provide  The  Council  of  Superior  Court  Clerks  of  Georgia  the 
data  set  forth  in  Code  Section  15-12-40.1,  without  charge  and  in  the 
electronic  format  requested;  and 

(15)  Maintain  and  administer  the  electronic  prescription  drug 
monitoring  program  data  base  established  under  Code  Section 
16-13-57.  (Code  1981,  §  31-2A-4,  enacted  by  Ga.  L.  2011,  p.  705, 
§  3-1/HB  214;  Ga.  L.  2014,  p.  451,  §  10/HB  776;  Ga.  L.  2017,  p.  319, 

§  1-5/HB  249.) 
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The  2014  amendment,  effective  July 
1,  2014,  deleted  “and”  at  the  end  of  para¬ 
graph  (12);  substituted  and”  for  a  period 
at  the  end  of  paragraph  (13);  and  added 
paragraph  (14). 

The  2017  amendment,  effective  July 
1,  2017,  deleted  “and”  at  the  end  of  para¬ 


graph  (13),  substituted  “;  and”  for  the 
period  at  the  end  of  paragraph  (14),  and 
added  paragraph  (15). 

Law  reviews.  —  For  note,  “Don’t  Let 
the  Bed  Bugs  Bill:  Landlord  Liability  for 
Bed  Bug  Infestations,”  see  34  Ga.  St.  U.L. 
Rev.  479  (2018). 


31-2A-7.  “Conviction  data”  defined;  department  authorized  to 
receive  data  from  law  enforcement  relevant  to  employ¬ 
ment  decisions;  criminal  history  information;  reten¬ 
tion  of  fingerprints. 

(a)  As  used  in  this  Code  section,  the  term  “conviction  data”  means  a 
record  of  a  finding  or  verdict  of  guilty  or  a  plea  of  guilty  or  a  plea  of  nolo 
contendere  with  regard  to  any  crime,  regardless  of  whether  an  appeal  of 
the  conviction  has  been  sought. 

(b)  The  department  may  receive  from  any  law  enforcement  agency 
conviction  data  that  is  relevant  to  a  person  whom  the  department,  its 
contractors,  or  a  district  or  county  health  agency  is  considering  as  a 
final  selectee  for  employment  in  a  position  the  duties  of  which  involve 
direct  care,  treatment,  custodial  responsibilities,  or  any  combination 
thereof  for  its  clients.  The  department  may  also  receive  conviction  data 
which  is  relevant  to  a  person  whom  the  department,  its  contractors,  or 
a  district  or  county  health  agency  is  considering  as  a  final  selectee  for 
employment  in  a  position  if,  in  the  judgment  of  the  department,  a  final 
employment  decision  regarding  the  selectee  can  only  be  made  by  a 
review  of  conviction  data  in  relation  to  the  particular  duties  of  the 
position  and  the  security  and  safety  of  clients,  the  general  public,  or 
other  employees. 

(c)  The  department  shall  establish  a  uniform  method  of  obtaining 
conviction  data  under  subsection  (b)  of  this  Code  section  which  shall  be 
applicable  to  the  department  and  its  contractors.  Such  uniform  method 
shall  require  the  submission  to  the  Georgia  Crime  Information  Center 
of  fingerprints  and  the  records  search  fee  in  accordance  with  Code 
Section  35-3-35.  Upon  receipt  thereof,  the  Georgia  Crime  Information 
Center  shall  promptly  transmit  fingerprints  to  the  Federal  Bureau  of 
Investigation  for  a  search  of  bureau  records  and  an  appropriate  report 
and  shall  promptly  conduct  a  search  of  its  own  records  and  records  to 
which  it  has  access.  After  receiving  the  fingerprints  and  fee,  the  Georgia 
Crime  Information  Center  shall  notify  the  department  in  writing  of  any 
derogatory  finding,  including,  but  not  limited  to,  any  conviction  data 
regarding  the  fingerprint  records  check  or  if  there  is  no  such  finding. 

(d)  All  conviction  data  received  shall  be  for  the  exclusive  purpose  of 
making  employment  decisions  or  decisions  concerning  individuals  in 
the  care  of  the  department  and  shall  be  privileged  and  shall  not  be 
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released  or  otherwise  disclosed  to  any  other  person  or  agency.  Immedi¬ 
ately  following  the  employment  decisions  or  upon  receipt  of  the  convic¬ 
tion  data,  all  such  conviction  data  collected  by  the  department  or  its 
agent  shall  be  maintained  by  the  department  or  agent  pursuant  to  laws 
regarding  and  the  rules  or  regulations  of  the  Federal  Bureau  of 
Investigation  and  the  Georgia  Crime  Information  Center,  as  is  appli¬ 
cable.  Penalties  for  the  unauthorized  release  or  disclosure  of  any 
conviction  data  shall  be  as  prescribed  pursuant  to  laws  regarding  and 
rules  or  regulations  of  the  Federal  Bureau  of  Investigation  and  the 
Georgia  Crime  Information  Center,  as  is  applicable.  Nothing  in  this 
Code  section  shall  be  construed  to  allow  criminal  history  information, 
including  arrest  and  conviction  data,  to  be  released  or  disclosed  to  any 
individual,  including  members  of  county  boards  of  health,  who  is  not 
directly  involved  in  the  hiring  process. 

(e)  The  department  may  promulgate  written  rules  and  regulations  to 
implement  the  provisions  of  this  Code  section. 

(f)  The  department  may  receive  from  any  law  enforcement  agency 
criminal  history  information,  including  arrest  and  conviction  data,  and 
any  and  all  other  information  which  it  may  be  provided  pursuant  to 
state  or  federal  law  which  is  relevant  to  any  person  in  the  care  of  the 
department.  The  department  shall  establish  a  uniform  method  of 
obtaining  criminal  history  information  under  this  subsection.  Such 
method  shall  require  the  submission  to  the  Georgia  Crime  Information 
Center  of  fingerprints  together  with  any  required  records  search  fee  in 
accordance  with  Code  Section  35-3-35.  Upon  receipt  thereof,  the  Geor¬ 
gia  Crime  Information  Center  shall  promptly  transmit  the  fingerprints 
submitted  by  the  department  to  the  Federal  Bureau  of  Investigation  for 
a  search  of  bureau  records  and  an  appropriate  report  and  shall 
promptly  conduct  a  search  of  its  own  records  and  records  to  which  it  has 
access.  Such  method  shall  also  permit  the  submission  of  the  names 
alone  of  such  persons  to  the  proper  law  enforcement  agency  for  a  name 
based  check  of  such  person’s  criminal  history  information  as  main¬ 
tained  by  the  Georgia  Crime  Information  Center  and  the  Federal 
Bureau  of  Investigation.  In  such  circumstances,  the  department  shall 
submit  fingerprints  of  those  persons  together  with  any  required  records 
search  fee  to  the  Federal  Bureau  of  Investigation  within  15  calendar 
days  of  the  date  of  the  name  based  check  on  that  person.  The 
fingerprints  shall  be  forwarded  to  the  Federal  Bureau  of  Investigation 
through  the  Georgia  Crime  Information  Center  in  accordance  with 
Code  Section  35-3-35.  Following  the  submission  of  such  fingerprints, 
the  department  may  receive  the  criminal  history  information,  including 
arrest  and  conviction  data,  relevant  to  such  person. 

(g)  The  department  shall  be  authorized  to  conduct  a  name  or 
descriptor  based  check  of  any  person  s  criminal  history  information, 
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including  arrest  and  conviction  data,  and  other  information  from  the 
Georgia  Crime  Information  Center  regarding  any  adult  person  who 
provides  care  or  is  in  contact  with  persons  under  the  care  of  the 
department  without  the  consent  of  such  person  and  without  fingerprint 
comparison  to  the  fullest  extent  permissible  by  federal  and  state  law. 

(h)  If  the  department  is  participating  in  the  program  described  in 
subparagraph  (a)(1)(F)  of  Code  Section  35-3-33,  the  Georgia  Bureau  of 
Investigation  and  the  Federal  Bureau  of  Investigation  shall  be  autho¬ 
rized  to  retain  fingerprints  obtained  pursuant  to  this  Code  section  for 
such  program  and  the  department  shall  notify  the  individual  whose 
fingerprints  were  taken  of  the  parameters  of  such  retention.  (Code 
1981,  §  31-2A-7,  enacted  by  Ga.  L.  2011,  p.  705,  §  3-1/HB  214;  Ga.  L. 
2018,  p.  507,  §  2-7/SB  336.) 


The  2018  amendment,  effective  July 
1,  2018,  added  subsection  (h). 

31-2A-12.  Rules  and  regulations  governing  operation  of  land 
disposal  sites  for  septic  tank  waste  from  one  business. 

Reserved.  Repealed  by  Ga.  L.  2012,  p.  843,  §  1B/HB  1102,  effective 
July  1,  2014. 


The  2016  amendment,  effective  May 
3,  2016,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  reserved  the 
designation  of  this  Code  section. 

Editor’s  notes.  —  This  Code  section 
was  based  on  Code  1981,  §  31-2-8,  en¬ 
acted  by  Ga.  L.  2002,  p.  927,  §  6A;  Ga.  L. 


2007,  p.  127,  §  5/HB  463;  Code  1981, 
§  31-2-13,  as  redesignated  by  Ga.  L.  2009, 
p.  453,  §  1-1/HB  228;  Code  1981, 

§  31-2A-12,  as  redesignated  by  Ga.  L. 
2011,  p.  705,  §  3-2/HB  214;  Ga.  L.  2012,  p. 
843,  §  1B/HB  1102  and  was  repealed  by 
its  own  terms  effective  July  1,  2014. 


31-2A-14.  Georgia  Diabetes  Control  Grant  Program;  advisory 
committee;  administration  of  authorized  grant  pro¬ 
grams;  grant  criteria. 


Editor’s  notes.  —  Pursuant  to  the  2013,  2014,  2015,  2016,  2017,  or  2018 
terms  of  subsection  (f ),  funds  were  not  sessions  of  the  General  Assembly, 
appropriated  at  the  2010,  2011,  2012, 


31-2A-16.  Maternal  Mortality  Review  Committee  established. 


(a)  The  General  Assembly  finds  that: 

(1)  Georgia  currently  ranks  fiftieth  in  maternal  deaths  in  the 
United  States; 

(2)  Maternal  deaths  are  a  serious  public  health  concern  and  have 
a  tremendous  family  and  societal  impact; 
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(3)  Maternal  deaths  are  significantly  underestimated  and  inade¬ 
quately  documented,  preventing  efforts  to  identify  and  reduce  or 
eliminate  the  causes  of  death; 

(4)  No  processes  exist  in  this  state  for  the  confidential  identifica¬ 
tion,  investigation,  or  dissemination  of  findings  regarding  maternal 
deaths; 

(5)  The  federal  Centers  for  Disease  Control  and  Prevention  has 
determined  that  maternal  deaths  should  be  investigated  through 
state  based  maternal  mortality  reviews  in  order  to  institute  the 
systemic  changes  needed  to  decrease  maternal  mortality;  and 

(6)  There  is  a  need  to  establish  a  program  to  review  maternal 
deaths  and  to  develop  strategies  for  the  prevention  of  maternal 
deaths  in  Georgia. 

(b)  The  Department  of  Public  Health  shall  establish  a  Maternal 
Mortality  Review  Committee  to  review  maternal  deaths  and  to  develop 
strategies  for  the  prevention  of  maternal  deaths.  The  committee  shall 
be  multidisciplinary  and  composed  of  members  as  deemed  appropriate 
by  the  department.  The  department  may  contract  with  an  external 
organization  to  assist  in  collecting,  analyzing,  and  disseminating  ma¬ 
ternal  mortality  information,  organizing  and  convening  meetings  of  the 
committee,  and  other  tasks  as  may  be  incident  to  these  activities, 
including  providing  the  necessary  data,  information,  and  resources  to 
ensure  successful  completion  of  the  ongoing  review  required  by  this 
Code  section. 

(c)  The  committee  shall: 

(1)  Identify  maternal  death  cases; 

(2)  Review  medical  records  and  other  relevant  data; 

(3)  Contact  family  members  and  other  affected  or  involved  persons 
to  collect  additional  relevant  data; 

(4)  Consult  with  relevant  experts  to  evaluate  the  records  and  data; 

(5)  Make  determinations  regarding  the  preventability  of  maternal 
deaths; 

(6)  Develop  recommendations  for  the  prevention  of  maternal 
deaths;  and 

(7)  Disseminate  findings  and  recommendations  to  policy  makers, 
health  care  providers,  health  care  facilities,  and  the  general  public. 

(d) (1)  Health  care  providers  licensed  pursuant  to  Title  43,  health 
care  facilities  licensed  pursuant  to  Chapter  7  of  Title  31,  and 
pharmacies  licensed  pursuant  to  Chapter  4  of  Title  26  shall  provide 
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reasonable  access  to  the  committee  to  all  relevant  medical  records 
associated  with  a  case  under  review  by  the  committee. 

(2)  A  health  care  provider,  health  care  facility,  or  pharmacy  pro¬ 
viding  access  to  medical  records  pursuant  to  this  Code  section  shall 
not  be  held  liable  for  civil  damages  or  be  subject  to  any  criminal  or 
disciplinary  action  for  good  faith  efforts  in  providing  such  records. 

(e) (1)  Information,  records,  reports,  statements,  notes,  memoranda, 
or  other  data  collected  pursuant  to  this  Code  section  shall  not  be 
admissible  as  evidence  in  any  action  of  any  kind  in  any  court  or  before 
any  other  tribunal,  board,  agency,  or  person.  Such  information, 
records,  reports,  statements,  notes,  memoranda,  or  other  data  shall 
not  be  exhibited  nor  their  contents  disclosed  in  any  way,  in  whole  or 
in  part,  by  any  officer  or  representative  of  the  department  or  any 
other  person,  except  as  may  be  necessary  for  the  purpose  of  further¬ 
ing  the  review  of  the  committee  of  the  case  to  which  they  relate.  No 
person  participating  in  such  review  shall  disclose,  in  any  manner,  the 
information  so  obtained  except  in  strict  conformity  with  such  review 
project. 

(2)  All  information,  records  of  interviews,  written  reports,  state¬ 
ments,  notes,  memoranda,  or  other  data  obtained  by  the  department, 
the  committee,  and  other  persons,  agencies,  or  organizations  so 
authorized  by  the  department  pursuant  to  this  Code  section  shall  be 
confidential. 

(f) (1)  All  proceedings  and  activities  of  the  committee  under  this  Code 
section,  opinions  of  members  of  such  committee  formed  as  a  result  of 
such  proceedings  and  activities,  and  records  obtained,  created,  or 
maintained  pursuant  to  this  Code  section,  including  records  of 
interviews,  written  reports,  and  statements  procured  by  the  depart¬ 
ment  or  any  other  person,  agency,  or  organization  acting  jointly  or 
under  contract  with  the  department  in  connection  with  the  require¬ 
ments  of  this  Code  section,  shall  be  confidential  and  shall  not  be 
subject  to  Chapter  14  of  Title  50,  relating  to  open  meetings,  or  Article 
4  of  Chapter  18  of  Title  50,  relating  to  open  records,  or  subject  to 
subpoena,  discovery,  or  introduction  into  evidence  in  any  civil  or 
criminal  proceeding;  provided,  however,  that  nothing  in  this  Code 
section  shall  be  construed  to  limit  or  restrict  the  right  to  discover  or 
use  in  any  civil  or  criminal  proceeding  anything  that  is  available  from 
another  source  and  entirely  independent  of  the  committee’s  proceed¬ 
ings. 

(2)  Members  of  the  committee  shall  not  be  questioned  in  any  civil 
or  criminal  proceeding  regarding  the  information  presented  in  or 
opinions  formed  as  a  result  of  a  meeting  or  communication  of  the 
committee;  provided,  however,  that  nothing  in  this  Code  section  shall 
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be  construed  to  prevent  a  member  of  the  committee  from  testifying  to 
information  obtained  independently  of  the  committee  or  which  is 
public  information. 

(g)  Reports  of  aggregated  nonindividually  identifiable  data  shall  be 
compiled  on  a  routine  basis  for  distribution  in  an  effort  to  further  study 
the  causes  and  problems  associated  with  maternal  deaths.  Reports 
shall  be  distributed  to  the  General  Assembly  health  care  providers  and 
facilities,  key  government  agencies,  and  others  necessary  to  reduce  the 
maternal  death  rate.  (Code  1981,  §  31-2A-16,  enacted  by  Ga.  L.  2014, 
p.  337,  §  1/SB  273.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2014. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2014,  Code 
Section  31-2A-16,  as  enacted  by  Ga.  L. 


2014,  p.  822,  §  1/HB  966,  was  redesig¬ 
nated  as  Code  Section  31-2A-17. 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  66  Mercer  L.  Rev. 
1  (2014). 


31-2A-17.  Alzheimer’s  Disease  Registry  established;  purpose; 

procedures;  rules  and  regulations;  confidentiality  of 
data. 


(a)  There  is  established  within  the  Department  of  Public  Health  the 
Alzheimer’s  Disease  Registry. 

(b)  The  purpose  of  the  registry  shall  be  to  assist  in  the  development 
of  public  policy  and  planning  relative  to  Alzheimer’s  disease  and  related 
disorders.  The  registry  shall  provide  a  central  data  base  of  individuals 
with  Alzheimer’s  disease  or  related  disorders. 

(c)  The  department  shall  establish  procedures  and  promulgate  rules 
and  regulations  for  the  establishment  and  operation  of  the  registry. 
Such  procedures,  rules,  and  regulations  shall  provide  for: 

(1)  Collecting  and  evaluating  data  regarding  the  prevalence  of 
Alzheimer’s  disease  and  related  disorders  in  Georgia,  including  who 
shall  report  the  data  to  the  registry; 

(2)  Determining  what  information  shall  be  maintained  in  the 
registry  and  the  length  of  time  such  data  shall  be  available; 

(3)  Sharing  of  data  for  policy  planning  purposes; 

(4)  Disclosing  nonidentifying  data  to  support  Alzheimer’s  and 
related  disorder  research; 

(5)  The  methodology  by  which  families  and  physicians  of  persons 
who  are  reported  to  the  registry  shall  be  contacted  to  gather  addi¬ 
tional  data;  and 

(6)  Information  about  public  and  private  resources. 
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(d)  The  collected  data  in  the  registry  shall  be  confidential,  and  all 
persons  to  whom  the  data  is  released  shall  maintain  patient  confiden¬ 
tiality.  No  publication  of  information,  biotechnical  research,  or  medical 
data  shall  be  made  that  identifies  any  patient  by  name.  The  registry 
shall  be  established  and  regulated  pursuant  to  the  requirements  of  42 
U.S.C.  Section  1301,  et  seq.,  and  P.L.  104-191,  the  federal  Health 
Insurance  Portability  and  Accountability  Act  of  1996.  (Code  1981, 
§  31-2A-17,  enacted  by  Ga.  L.  2014,  p.  822,  §  1/HB  966.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2014. 

Cross  references.  —  Alzheimer’s  and 
Related  Dementias  State  Plan,  §  T.  49,  C. 
6,  Art.  8. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2014,  Code 
Section  31-2A-16,  as  enacted  by  Ga.  L. 


2014,  p.  822,  §  1/HB  966,  was  redesig¬ 
nated  as  Code  Section  31-2A-17. 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  66  Mercer  L.  Rev. 
1  (2014).  For  article  on  the  2014  enact¬ 
ment  of  this  Code  section,  see  31  Ga.  St. 
U.L.  Rev.  129  (2014). 


31-2A-18.  Establishment  of  the  Low  THC  Oil  Patient  Registry; 

definitions;  purpose;  registration  cards;  semiannual 
reports;  waiver  forms;  annual  review  and  recommen¬ 
dations. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Board”  means  the  Georgia  Composite  Medical  Board. 

(2)  “Caregiver”  means  the  parent,  guardian,  or  legal  custodian  of 
an  individual  who  is  less  than  18  years  of  age  or  the  legal  guardian  of 
an  adult. 

(3)  “Condition”  means: 

(A)  Cancer,  when  such  disease  is  diagnosed  as  end  stage  or  the 
treatment  produces  related  wasting  illness  or  recalcitrant  nausea 
and  vomiting; 

(B)  Amyotrophic  lateral  sclerosis,  when  such  disease  is  diag¬ 
nosed  as  severe  or  end  stage; 

(C)  Seizure  disorders  related  to  a  diagnosis  of  epilepsy  or 
trauma  related  head  injuries; 

(D)  Multiple  sclerosis,  when  such  disease  is  diagnosed  as  severe 
or  end  stage; 

(E)  Crohn’s  disease; 

(F)  Mitochondrial  disease; 

(G)  Parkinson’s  disease,  when  such  disease  is  diagnosed  as 
severe  or  end  stage; 
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(H)  Sickle  cell  disease,  when  such  disease  is  diagnosed  as  severe 
or  end  stage; 

(I)  Tourette’s  syndrome,  when  such  syndrome  is  diagnosed  as 
severe; 

( J)  Autism  spectrum  disorder,  when  such  disorder  is  diagnosed 
for  a  patient  who  is  at  least  18  years  of  age,  or  severe  autism,  when 
diagnosed  for  a  patient  who  is  less  than  18  years  of  age; 

(K)  Epidermolysis  bullosa; 

(L)  Alzheimer’s  disease,  when  such  disease  is  diagnosed  as 
severe  or  end  stage; 

(M)  Acquired  immune  deficiency  syndrome,  when  such  syn¬ 
drome  is  diagnosed  as  severe  or  end  stage; 

(N)  Peripheral  neuropathy,  when  such  symptoms  are  diagnosed 
as  severe  or  end  stage; 

(O)  Post-traumatic  stress  disorder  resulting  from  direct  expo¬ 
sure  to  or  the  witnessing  of  a  trauma  for  a  patient  who  is  at  least 
18  years  of  age;  or 

(P)  Intractable  pain. 

(4)  “Department”  means  the  Department  of  Public  Health. 

(5)  “Intractable  pain”  means  pain  that  has  a  cause  that  cannot  be 
removed  and  for  which,  according  to  generally  accepted  medical 
practice,  the  full  range  of  pain  management  modalities  appropriate 
for  the  patient  has  been  used  for  a  period  of  at  least  six  months 
without  adequate  results  or  with  intolerable  side  effects. 

(6)  “Low  THC  oil”  shall  have  the  same  meaning  as  set  forth  in  Code 
Section  16-12-190. 

(7)  “Physician”  means  an  individual  licensed  to  practice  medicine 
pursuant  to  Article  2  of  Chapter  34  of  Title  43. 

(8)  “Registry”  means  the  Low  THC  Oil  Patient  Registry. 

(b)  There  is  established  within  the  department  the  Low  THC  Oil 
Patient  Registry. 

(c)  The  purpose  of  the  registry  is  to  provide  a  registration  of  individ¬ 
uals  and  caregivers  who  have  been  issued  registration  cards.  The 
department  shall  establish  procedures  and  promulgate  rules  and  reg¬ 
ulations  for  the  establishment  and  operation  of  the  registration  process 
and  dispensing  of  registry  cards  to  individuals  and  caregivers. 

(d)  The  department  shall  issue  a  registration  card  to  individuals  who 
have  been  certified  to  the  department  by  his  or  her  physician  as  being 
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diagnosed  with  a  condition  or  is  an  inpatient  or  outpatient  in  a  hospice 
program  and  have  been  authorized  by  such  physician  to  use  low  THC  oil 
as  treatment.  The  department  shall  issue  a  registration  card  to  a 
caregiver  when  the  circumstances  warrant  the  issuance  of  such  card. 
The  board  shall  establish  procedures  and  promulgate  rules  and  regu¬ 
lations  to  assist  physicians  in  providing  required  uniform  information 
relating  to  certification  and  any  other  matter  relating  to  the  issuance  of 
certifications.  In  promulgating  such  rules  and  regulations,  the  board 
shall  require  that  physicians  have  a  doctor-patient  relationship  when 
certifying  an  individual  as  needing  low  THC  oil  and  physicians  shall  be 
required  to  be  treating  such  individual  for  the  specific  condition 
requiring  such  treatment  or  be  treating  such  individual  in  a  hospice 
program. 

(e)  The  board  shall  require  physicians  to  issue  semiannual  reports  to 
the  board.  Such  reports  shall  require  physicians  to  provide  information, 
including,  but  not  limited  to,  dosages  recommended  for  a  particular 
condition,  patient  clinical  responses,  levels  of  tetrahydrocannabinol  or 
tetrahydrocannabinolic  acid  present  in  test  results,  compliance,  re¬ 
sponses  to  treatment,  side  effects,  and  drug  interactions. 

(f)  Information  received  and  records  kept  by  the  department  for 
purposes  of  administering  this  Code  section  shall  be  confidential; 
provided,  however,  that  such  information  shall  be  disclosed: 

(1)  Upon  written  request  of  an  individual  or  caregiver  registered 

pursuant  to  this  Code  section;  and 

(2)  To  peace  officers  and  prosecuting  attorneys  for  the  purpose  of: 

(A)  Verifying  that  an  individual  in  possession  of  a  registration 
card  is  registered  pursuant  to  this  Code  section;  or 

(B)  Determining  that  an  individual  in  possession  of  low  THC  oil 
is  registered  pursuant  to  this  Code  section. 

(g)  The  board  shall  develop  a  waiver  form  that  will  advise  that  the 
use  of  cannabinoids  and  THC  containing  products  have  not  been 
approved  by  the  FDA  and  the  clinical  benefits  are  unknown  and  may 
cause  harm.  Any  patient  or  caregiver  shall  sign  such  waiver  prior  to  his 
or  her  approval  for  registration. 

(h)  The  board  shall  annually  review  the  conditions  included  in 
paragraph  (3)  of  subsection  (a)  of  this  Code  section  and  recommend 
additional  conditions  that  have  been  shown  through  medical  research 
to  be  effectively  treated  with  low  THC  oil.  Such  recommendations  shall 
include  recommended  dosages  for  a  particular  condition,  patient  re¬ 
sponses  to  treatment  with  respect  to  the  particular  condition,  and  drug 
interactions  with  other  drugs  commonly  taken  by  patients  with  the 
particular  condition.  Such  recommendations  shall  be  made  to  the 
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General  Assembly  no  later  than  December  1  of  each  year.  (Code  1981, 
§  31-2A-18,  enacted  by  Ga.  L.  2015,  p.  49,  §  2-1/HB  1;  Ga.  L.  2017,  p. 
611,  §  2/SB  16;  Ga.  L.  2017,  p.  774,  §  31/HB  323;  Ga.  L.  2018,  p.  148, 
§  2/HB  65.) 


Effective  date.  —  This  Code  section 
became  effective  April  16,  2015. 

The  2017  amendments.  —  The  first 
2017  amendment,  effective  July  1,  2017, 
substituted  “disease  is  diagnosed  as”  for 
“diagnosis  is”  throughout  paragraph 
(a)(3);  substituted  “illness  or”  for  “illness,” 
in  subparagraph  (a)(3)(A);  inserted  “a”  in 
subparagraph  (a)(3)(C);  deleted  “or”  at  the 
end  of  subparagraph  (a)(3)(G);  substituted 
a  semicolon  for  a  period  at  the  end  of 
subparagraph  (a)(3)(H);  added  subpara¬ 
graphs  (a)(3)(I)  through  (a)(3)(N);  deleted 
the  former  third  and  fourth  sentences  in 
subsection  (c),  which  read:  “Only  individ¬ 
uals  residing  in  this  state  for  at  least  one 
year  or  a  child  born  in  this  state  less  than 
one  year  old  shall  be  eligible  for  registra¬ 
tion  under  this  Code  section.  Nothing  in 
this  Code  section  shall  apply  to  any  Geor¬ 
gia  residents  living  temporarily  in  an¬ 
other  state  for  the  purpose  of  securing 
THC  oil  for  treatment  of  any  condition 
under  this  Code  section.”;  in  subsection 
(d),  in  the  first  sentence,  substituted  “in¬ 
dividuals  who  have”  for  “individuals  and 
caregivers  as  soon  as  practicable  but  no 
later  than  September  1,  2015,  when  an 
individual  has”  near  the  beginning,  in¬ 
serted  “or  is  an  inpatient  or  outpatient  in 
a  hospice  program”,  substituted  “have 
been  authorized”  for  “has  been  autho¬ 
rized”  near  the  middle,  and  deleted  “for 
such  condition”  following  “as  treatment” 
at  the  end,  added  the  second  sentence, 
and,  in  the  fourth  sentence,  substituted 


“treating  such  individual”  for  “treating  an 
individual”  near  the  middle,  and  added  “or 
be  treating  such  individual  in  a  hospice 
program”  at  the  end;  in  subsection  (e), 
substituted  “semiannual”  for  “quarterly” 
in  the  first  sentence,  in  the  second  sen¬ 
tence,  inserted  “patient”  and  inserted  “lev¬ 
els  of  tetrahydrocannabinol  or 
tetrahydrocannabinolic  acid  present  in 
test  results,”.  The  second  2017  amend¬ 
ment,  effective  May  9,  2017,  part  of  an  Act 
to  revise,  modernize,  and  correct  the  Code, 
revised  punctuation  in  subparagraph 
(a)(3)(A). 

The  2018  amendment,  effective  July 
1,  2018,  in  subsection  (a),  deleted  “or”  at 
the  end  of  subparagraph  (a)(3)(M),  substi¬ 
tuted  a  semicolon  for  a  period  at  the  end  of 
subparagraph  (a)(3)(N),  added  subpara¬ 
graphs  (a)(3)(0)  and  (a)(3)(P),  added  para¬ 
graph  (a)(5),  redesignated  former  para¬ 
graphs  (a)(5)  through  (a)(7)  as  present 
paragraphs  (a)(6)  through  (a)(8),  respec¬ 
tively;  and  added  subsection  (h). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2017,  a  comma 
was  deleted  following  “nausea”  in  subpar¬ 
agraph  (a)(3)(A). 

Editor’s  notes.  —  Ga.  L.  2015,  p.  49, 
§  1-1/HB  1,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Haleigh’s 
Hope  Act.’” 

Law  reviews.  —  For  article  on  the 
2015  enactment  of  this  Code  section,  see 
32  Ga.  St.  U.L.  Rev.  153  (2015). 


RESEARCH  REFERENCES 


ALR.  —  Propriety  of  employer’s  dis¬ 
charge  of  or  failure  to  hire  employee  due 


to  employee’s  use  of  medical  marijuana, 
57  A.L.R.6th  285. 
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31-2A-19.  (Repealed  effective  December  31,  2018)  Creation  of 
Joint  Study  Commission  on  Low  THC  Medical  Oil 
Access;  membership;  operation;  reporting;  abolish¬ 
ment. 

(a)  The  Joint  Study  Commission  on  Low  THC  Medical  Oil  Access  is 
hereby  created.  The  commission  shall  study  the  in-state  access  of 
medical  cannabis  and  low  THC  oil,  including,  but  not  limited  to,  the 
security  and  control  of  all  aspects  of  the  process  from  acquisition  and 
planting  of  seeds  to  final  destruction  of  any  unused  portion  of  the  plant; 
quality  control  of  all  aspects  of  the  manufacturing  process,  including, 
but  not  limited  to,  product  labeling  and  independent  testing  for  purity 
and  safety;  and  all  aspects  of  dispensing  the  final  product,  including, 
but  not  limited  to,  security,  competency  of  the  dispensing  staff,  training 
on  dosing,  and  proper  delivery  methods.  The  commission  shall  study 
and  identify  how  to  ensure  proper  security  safeguards  and  systems  for 
evaluating  qualifications  of  potential  licensees  and  implement  a  plan  to 
ensure  that  low  THC  oil  is  readily  available  in  all  parts  of  the  state  at 
an  affordable  price  to  patients  and  caregivers  who  are  properly  regis¬ 
tered  in  the  state. 

(b)  The  commission  shall  be  composed  of  ten  members  as  follows: 

(1)  The  President  of  the  Senate  shall  appoint  three  members  of  the 
Senate  as  members  of  the  commission  and  shall  designate  one  of  such 
members  as  cochairperson.  The  President  of  the  Senate  shall  also 
appoint  two  citizens  of  this  state  to  serve  as  members;  and 

(2)  The  Speaker  of  the  House  of  Representatives  shall  appoint 
three  members  of  the  House  of  Representatives  as  members  of  the 
commission  and  shall  designate  one  of  such  members  as 
cochairperson.  The  Speaker  of  the  House  of  Representatives  shall 
also  appoint  two  citizens  of  this  state  to  serve  as  members. 

(c)  The  cochairpersons  shall  call  all  meetings  of  the  commission.  The 
commission  may  conduct  such  meetings  at  such  places  and  at  such 
times  as  it  may  deem  necessary  or  convenient  to  enable  it  to  exercise 
fully  and  effectively  its  powers,  perform  its  duties,  and  accomplish  the 
objectives  and  purposes  of  this  Code  section. 

(d)  The  legislative  members  of  the  commission  shall  receive  the 
allowances  provided  for  in  Code  Section  28-1-8.  Any  members  of  the 
commission  who  are  not  legislators  shall  receive  a  daily  expense 
allowance  in  an  amount  the  same  as  that  specified  in  subsection  (b)  of 
Code  Section  45-7-21,  as  well  as  the  mileage  or  transportation  allow¬ 
ance  authorized  for  state  employees.  The  allowances  and  expenses 
authorized  by  this  Code  section  shall  not  be  received  by  any  member  of 
the  commission  for  more  than  five  days  unless  additional  days  are 
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authorized.  Funds  necessary  to  carry  out  the  provisions  of  this  Code 
section  shall  come  from  funds  appropriated  to  the  Senate  and  the  House 
of  Representatives. 

(e)  The  commission  shall  report  its  findings  and  recommendations, 
including  any  proposed  legislation,  no  later  than  December  31,  2018,  to 
the  Governor,  Lieutenant  Governor,  Speaker  of  the  House  of  Represen¬ 
tatives,  and  chairpersons  of  the  Senate  Health  and  Human  Services 
Committee  and  the  House  Committee  on  Health  and  Human  Services. 

(f)  The  commission  shall  stand  abolished  and  this  Code  section  shall 
stand  repealed  by  operation  of  law  on  December  31,  2018.  (Code  1981, 

§  31-2A-19,  enacted  by  Ga.  L.  2018,  p.  148,  §  1/HB  65.) 

Effective  date.  —  This  Code  section  ufacture,  distribution,  or  sale  of  low  THC 
became  effective  July  1,  2018.  oil,  §  16-12-191. 

Cross  references.  —  Possession,  man- 

ARTICLE  2 

POSITIVE  ALTERNATIVES  FOR  PREGNANCY  AND  PARENTING 

GRANT  PROGRAM 

Effective  date.  —  This  article  became 
effective  July  1,  2016. 

31-2A-30.  Legislative  authority. 

Reserved.  Repealed  by  Ga.  L.  2017,  p.  764,  §  2-1/SB  193,  effective 
July  1,  2017. 

Editor’s  notes.  —  This  Code  section 
was  based  on  Ga.  L.  2016,  p.  214,  §  2/SB 
308. 

Ga.  L.  2017,  p.  764,  §  1-1/SB  193,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “The  General  Assembly  finds 
that: 

“(1)  Untreated  chlamydial  infection  has 
been  linked  to  problems  during  preg¬ 
nancy,  including  preterm  labor,  prema¬ 
ture  rupture  of  membranes,  and  low  birth 
weight.  The  newborn  may  also  become 
infected  during  delivery  as  the  baby 

31-2A-31.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Attending  physician”  means  the  physician  who  has  primary 

responsibility  at  the  time  of  reference  for  the  treatment  and  care  of 

the  client. 


passes  through  the  birth  canal.  Exposed 
newborns  can  develop  eye  and  lung  infec¬ 
tions;  and 

“(2)  Untreated  gonococcal  infection  in 
pregnancy  has  been  linked  to  miscar¬ 
riages,  premature  birth  and  low  birth 
weight,  premature  rupture  of  membranes, 
and  chorioamnionitis.  Gonorrhea  can  also 
infect  an  infant  during  delivery  as  the 
infant  passes  through  the  birth  canal.  If 
untreated,  infants  can  develop  eye  infec¬ 
tions.” 
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(2)  “Client”  means  a  person  seeking  or  receiving  pregnancy  sup¬ 
port  services. 

(3)  “Contract  management  agency”  or  “agency”  means  a  nongov¬ 
ernmental  charitable  organization  in  this  state  which  is  a  501(c)(3) 
tax-exempt  organization  under  the  Internal  Revenue  Code  of  1986 
and  whose  mission  and  practice  is  to  promote  alternatives  to  abortion 
services  at  no  cost. 

(4)  “Direct  client  service  providers”  or  “providers”  means  nonprofit 
organizations  with  a  contractual  relationship  with  the  contract 
management  agency  and  that  provide  direct  pregnancy  support 
services  to  clients  at  no  cost. 

(5)  Reserved. 

% 

(6)  “Pregnancy  support  services”  means  those  services  that  encour¬ 
age  childbirth  instead  of  voluntary  termination  of  pregnancy  and 
which  assist  pregnant  women  or  women  who  believe  they  may  be 
pregnant  to  choose  childbirth  whether  they  intend  to  parent  or  select 
adoption  for  the  child. 

(7)  “Program”  means  the  Positive  Alternatives  for  Pregnancy  and 
Parenting  Grant  Program.  (Code  1981,  §  31-2A-31,  enacted  by  Ga.  L. 
2016,  p.  214,  §  2/SB  308;  Ga.  L.  2017,  p.  764,  §  2-2/SB  193;  Ga.  L. 
2018,  p.  1112,  §  31/SB  365.) 

The  2017  amendment,  effective  July 
1,  2017,  near  the  end  of  paragraph  (3), 
substituted  “promote”  for  “provide”  and 
deleted  “to  medically  indigent  women”  fol¬ 
lowing  “services”  near  the  end;  substi¬ 
tuted  the  present  provisions  of  paragraph 
(5)  for  the  former  provisions,  which  read: 

“‘Medically  indigent’  means  a  person  who 
is  without  health  insurance  or  who  has 
health  insurance  that  does  not  cover  preg¬ 
nancy  or  related  conditions  for  which 
treatment  and  services  are  sought  and 
whose  family  income  does  not  exceed  200 
percent  of  the  federal  poverty  level  as 
defined  annually  by  the  federal  Office  of 
Management  and  Budget.”;  and  substi¬ 
tuted  the  present  provisions  of  paragraph 
(8)  for  the  former  provisions,  which  read: 

“‘Trust  fund’  means  the  Indigent  Care 
Trust  Fund  created  by  Code  Section 
31-8-152.”. 

The  2018  amendment,  effective  May 
8,  2018,  part  of  an  Act  to  revise,  modern¬ 


ize,  and  correct  the  Code,  repealed  the 
reservation  of  paragraph  (8). 

Editor’s  notes.  —  Ga.  L.  2017,  p.  764, 
§  1-1/SB  193,  not  codified  by  the  General 
Assembly,  provides  that:  “The  General  As¬ 
sembly  finds  that: 

“(1)  Untreated  chlamydial  infection  has 
been  linked  to  problems  during  preg¬ 
nancy,  including  preterm  labor,  prema¬ 
ture  rupture  of  membranes,  and  low  birth 
weight.  The  newborn  may  also  become 
infected  during  delivery  as  the  baby 
passes  through  the  birth  canal.  Exposed 
newborns  can  develop  eye  and  lung  infec¬ 
tions;  and 

“(2)  Untreated  gonococcal  infection  in 
pregnancy  has  been  linked  to  miscar¬ 
riages,  premature  birth  and  low  birth 
weight,  premature  rupture  of  membranes, 
and  chorioamnionitis.  Gonorrhea  can  also 
infect  an  infant  during  delivery  as  the 
infant  passes  through  the  birth  canal.  If 
untreated,  infants  can  develop  eye  infec¬ 
tions.” 
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31-2A-32.  Positive  Alternatives  for  Pregnancy  and  Parenting 
Grant  Program. 


There  is  established  within  the  department  the  Positive  Alternatives 
for  Pregnancy  and  Parenting  Grant  Program.  The  purpose  of  the 
program  shall  be  to  develop  a  state-wide  effort  that  promotes  healthy 
pregnancies  and  childbirth  by  awarding  grants  to  nonprofit  organiza¬ 
tions  that  provide  pregnancy  support  services.  (Code  1981,  §  31-2A-32, 
enacted  by  Ga.  L.  2016,  p.  214,  §  2/SB  308;  Ga.  L.  2017,  p.  764, 
§  2-3/SB  193;  Ga.  L.  2017,  p.  774,  §  31/HB  323.) 


The  2017  amendments.  —  The  first 
2017  amendment,  effective  July  1,  2017, 
in  the  second  sentence,  deleted  “grant” 
preceding  “program”  and  substituted  “de¬ 
velop  a  state-wide  effort  that  promotes 
healthy  pregnancies  and  childbirth”  for 
“promote  healthy  pregnancies  and  child¬ 
birth”.  The  second  2017  amendment,  ef¬ 
fective  May  9,  2017,  part  of  an  Act  to 
revise,  modernize,  and  correct  the  Code, 
deleted  “grant”  preceding  “program”  at  the 
beginning  of  the  second  sentence. 

Editor’s  notes.  —  Ga.  L.  2017,  p.  764, 
§  1-1/SB  193,  not  codified  by  the  General 
Assembly,  provides  that:  “The  General  As¬ 
sembly  finds  that: 

“(1)  Untreated  chlamydial  infection  has 


been  linked  to  problems  during  preg¬ 
nancy,  including  preterm  labor,  prema¬ 
ture  rupture  of  membranes,  and  low  birth 
weight.  The  newborn  may  also  become 
infected  during  delivery  as  the  baby 
passes  through  the  birth  canal.  Exposed 
newborns  can  develop  eye  and  lung  infec¬ 
tions;  and 

“(2)  Untreated  gonococcal  infection  in 
pregnancy  has  been  linked  to  miscar¬ 
riages,  premature  birth  and  low  birth 
weight,  premature  rupture  of  membranes, 
and  chorioamnionitis.  Gonorrhea  can  also 
infect  an  infant  during  delivery  as  the 
infant  passes  through  the  birth  canal.  If 
untreated,  infants  can  develop  eye  infec¬ 
tions.” 


31-2A-33.  Administration  and  duties. 

(a)  The  department  shall  oversee  the  program  and  is  authorized  to 
contract  with  a  contract  management  agency  to  administer  the  pro¬ 
gram. 

(b)  The  contract  management  agency  selected  by  the  department 
shall  meet  the  definition  of  a  contract  management  agency  as  defined  in 
paragraph  (3)  of  Code  Section  31-2A-31  and  shall: 

(1)  Create  a  grant  application  process; 

(2)  Evaluate  grant  applications  and  make  recommendations  to  the 
department; 

(3)  Communicate  acceptance  or  denial  of  grant  applications  to 
direct  client  service  providers; 

(4)  Monitor  compliance  with  the  terms  and  conditions  of  the  grant; 

(5)  Maintain  records  for  each  grant  applicant  and  award;  and 

(6)  Coordinate  activities  and  correspondence  between  the  depart¬ 
ment  and  direct  client  service  providers.  (Code  1981,  §  31-2A-33, 
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enacted  by  Ga.  L.  2016,  p.  214,  §  2/SB  308;  Ga.  L.  2017,  p.  764, 
§  2-4/SB  1934 


The  2017  amendment,  effective  July 
1,  2017,  added  “meet  the  definition  of  a 
contract  management  agency  as  defined 
in  paragraph  (3)  of  Code  Section  31-2A-31 
and  shall”  at  the  end  of  subsection  (b). 

Editor’s  notes,  —  Ga.  L.  2017,  p.  764, 
§  1-1/SB  193,  not  codified  by  the  General 
Assembly,  provides  that:  “The  General  As¬ 
sembly  finds  that: 

“(1)  Untreated  chlamydial  infection  has 
been  linked  to  problems  during  preg¬ 
nancy,  including  preterm  labor,  prema¬ 
ture  rupture  of  membranes,  and  low  birth 
weight.  The  newborn  may  also  become 


infected  during  delivery  as  the  baby 
passes  through  the  birth  canal.  Exposed 
newborns  can  develop  eye  and  lung  infec¬ 
tions;  and 

“(2)  Untreated  gonococcal  infection  in 
pregnancy  has  been  linked  to  miscar¬ 
riages,  premature  birth  and  low  birth 
weight,  premature  rupture  of  membranes, 
and  chorioamnionitis.  Gonorrhea  can  also 
infect  an  infant  during  delivery  as  the 
infant  passes  through  the  birth  canal.  If 
untreated,  infants  can  develop  eye  infec¬ 
tions.” 


31-2A-34.  Services  funded  by  program. 


The  services  which  shall  be  funded  by  the  program  include: 

(1)  Medical  care  and  information,  including  but  not  limited  to 
pregnancy  tests,  sexually  transmitted  infection  tests,  other  health 
screenings,  ultrasound  service,  prenatal  care,  and  birth  classes  and 
planning; 

(2)  Nutritional  services  and  education; 

(3)  Housing,  education,  and  employment  assistance  during  preg¬ 
nancy  and  up  to  one  year  following  a  birth; 

(4)  Adoption  education,  planning,  and  services; 

(5)  Child  care  assistance  if  necessary  for  the  client  to  receive 
pregnancy  support  services; 

(6)  Parenting  education  and  support  services  for  up  to  one  year 
following  a  birth; 

(7)  Material  items  which  are  supportive  of  pregnancy  and  child¬ 
birth,  including  but  not  limited  to  cribs,  car  seats,  clothing,  formula, 
or  other  safety  devices;  and 

(8)  Information  regarding  health  care  benefits,  including  but  not 
limited  to  available  Medicaid  coverage  for  the  client  for  pregnancy 
care  that  provides  health  coverage  for  the  client’s  child  upon  his  or 
her  birth.  (Code  1981,  §  31-2A-34,  enacted  by  Ga.  L.  2016,  p.  214, 
§  2/SB  308;  Ga.  L.  2017,  p.  774,  §  31/HB  323.) 
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The  2017  amendment,  effective  May  guage  and  punctuation  throughout  this 
9,  2017,  part  of  an  Act  to  revise,  modern-  Code  section, 
ize,  and  correct  the  Code,  revised  lan- 


31-2A-35.  Grants. 


(a)  Grants  shall  be  awarded  annually  on  a  competitive  basis  to  direct 
client  service  providers  who  display  competent  experience  in  providing 
any  of  the  services  included  in  Code  Section  31-2A-34  pursuant  to 
guidelines  and  criteria  established  pursuant  to  this  article. 

(b)  The  department  shall,  with  input  from  the  agency,  determine  the 
maximum  grant  amount  to  be  awarded  to  each  direct  client  service 
provider,  and  such  grant  amount  shall  not  exceed  85  percent  of  the 
annual  revenue  for  the  prior  year  of  any  provider. 

(c)  The  grant  agreement  entered  into  between  the  agency  and  a 
direct  client  service  provider  shall  stipulate  that  the  grant  shall  be  used 
to  provide  any  or  all  pregnancy  support  services  at  the  discretion  of  the 
service  provider  pursuant  to  Code  Section  31-2A-34.  The  agreement 
shall  further  stipulate  that  a  direct  client  service  provider  shall  not 
perform,  promote,  or  act  as  a  referral  for  an  abortion,  except  as 
otherwise  provided  in  paragraph  (9)  of  subsection  (a)  ol  Code  Section 
31-2A-36,  and  that  grant  funds  shall  not  be  used  to  promote  or  be 
otherwise  expended  for  political  or  religious  purposes,  including,  but 
not  limited  to,  counseling  or  written  material.  Nothing  in  this  article 
shall  be  construed  to  prohibit  any  direct  client  service  provider  from 
promoting  or  expending  nongrant  funds  for  a  political  or  religious 
purpose.  (Code  1981,  §  31-2A-35,  enacted  by  Ga.  L.  2016,  p.  214, 
§  2/SB  308;  Ga.  L.  2017,  p.  764,  §  2-5/SB  193.) 


The  2017  amendment,  effective  July 
1,  2017,  inserted  “any  of”  in  the  middle  of 
subsection  (a);  and,  in  subsection  (c),  in 
the  first  sentence,  inserted  “any  or  all”  and 
inserted  “at  the  discretion  of  the  service 
provider”,  and  added  the  third  sentence. 

Editor’s  notes.  —  Ga.  L.  2017,  p.  764, 
§  1-1/SB  193,  not  codified  by  the  General 
Assembly,  provides  that:  “The  General  As¬ 
sembly  finds  that: 

“(1)  Untreated  chlamydial  infection  has 
been  linked  to  problems  during  preg¬ 
nancy,  including  preterm  labor,  prema¬ 
ture  rupture  of  membranes,  and  low  birth 


weight.  The  newborn  may  also  become 
infected  during  delivery  as  the  baby 
passes  through  the  birth  canal.  Exposed 
newborns  can  develop  eye  and  lung  infec¬ 
tions;  and 

“(2)  Untreated  gonococcal  infection  in 
pregnancy  has  been  linked  to  miscar¬ 
riages,  premature  birth  and  low  birth 
weight,  premature  rupture  of  membranes, 
and  chorioamnionitis.  Gonorrhea  can  also 
infect  an  infant  during  delivery  as  the 
infant  passes  through  the  birth  canal.  If 
untreated,  infants  can  develop  eye  infec¬ 
tions.” 


31-2A-36.  Criteria  for  grant  consideration. 


(a)  In  order  to  be  considered  for  a  grant  under  this  article,  each  direct 
client  service  provider  shall: 
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(1)  Be  a  nonprofit  organization  incorporated  in  this  state  with  a 
tax-exempt  status  pursuant  to  Section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986; 

(2)  Have  a  primary  mission  of  promoting  healthy  pregnancy  and 
childbirth; 

(3)  Have  a  system  of  financial  accountability  consistent  with 
generally  accepted  accounting  principles,  including  an  annual  bud¬ 
get; 

(4)  Have  a  board  that  hires  and  supervises  a  director  who  manages 
the  organization’s  operations; 

(5)  Have  provided  pregnancy  support  services  for  a  minimum  of 
one  year; 

(6)  Offer,  at  a  minimum,  pregnancy  tests  and  counseling  for 
women  who  are  or  may  be  experiencing  unplanned  pregnancies; 

(7)  Provide  confidential  and  free  pregnancy  support  services; 

(8)  Provide  each  pregnant  client  with  accurate  information  on  the 
developmental  characteristics  of  babies  and  of  unborn  children, 
including  offering  the  printed  materials  described  in  Code  Section 
31-9A-4  on  fetal  development  and  assistance  available  following  a 
birth; 

(9)  Ensure  that  grant  money  is  not  used  to  encourage  or  affirma¬ 
tively  counsel  a  client  to  have  an  abortion  unless  the  client’s  attend¬ 
ing  physician  diagnoses  a  condition  which  makes  such  abortion 
necessary  to  prevent  her  death;  to  provide  her  an  abortion;  or  to 
directly  refer  her  to  an  abortion  provider  for  an  abortion;  and 

(10)  Maintain  confidentiality  of  all  data,  files,  and  records  of 
clients  related  to  the  services  provided  and  in  compliance  with  state 
and  federal  laws. 

(b)  The  department  shall  publish  the  direct  client  service  provider 
criteria  on  its  website.  (Code  1981,  §  31-2A-36,  enacted  by  Ga.  L.  2016, 
p.  214,  §  2/SB  308.) 

31-2A-37.  Record  maintenance  and  reporting. 

Each  direct  client  service  provider  shall  maintain  accurate  records 
and  report  data  to  the  agency  annually  on  forms  and  in  the  manner 
required  by  the  department.  Reports  shall  include  the  number  of  clients 
who: 

(1)  Utilized  pregnancy  support  services; 

(2)  Are  pregnant; 
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(3)  Chose  childbirth  after  receiving  pregnancy  support  services; 

(4)  Chose  adoption  after  receiving  pregnancy  support  services;  and 

(5)  Chose  abortion  after  receiving  pregnancy  support  services. 

Each  provider  may  be  required  to  provide  other  information  and  data  at 
the  discretion  of  the  department.  (Code  1981,  §  31-2A-37,  enacted  by 
Ga.  L.  2016,  p.  214,  §  2/SB  308.) 

31-2A-38.  Confidentiality. 

Confidentiality  of  all  data,  files,  and  records  of  clients  related  to  the 
services  provided  under  this  article  shall  be  maintained  by  the  depart¬ 
ment,  contract  management  agency,  and  direct  client  service  providers 
pursuant  to  federal  and  state  laws  related  to  privacy  of  medical  records, 
including  requirements  under  the  federal  Health  Insurance  Portability 
and  Accountability  Act  of  1996,  P.L.  104-191.  (Code  1981,  §  31-2A-38, 
enacted  by  Ga.  L.  2016,  p.  214,  §  2/SB  308.) 

31-2A-39.  Annual  audit. 

The  agency  shall  conduct  an  annual  audit  of  each  direct  client  service 
provider  by  an  independent  certified  public  accountant  within  120  days 
of  the  completion  of  its  fiscal  year  verifying  that  it  has  complied  with  all 
requirements  of  this  article  and  any  other  requirements  of  the  depart¬ 
ment.  (Code  1981,  §  31-2A-39,  enacted  by  Ga.  L.  2016,  p.  214,  §  2/SB 
308.) 

31-2A-40.  Reports  to  the  General  Assembly. 

(a)  The  department  shall  annually  report  to  the  General  Assembly 
on  its  use  of  trust  funds  appropriated  to  the  department  pursuant  to 
this  article. 

(b)  The  department  shall  also  provide  an  annual  report  no  later  than 
September  30  of  each  year  beginning  September  30,  2017,  which  shall 
provide  the  following  information  for  the  immediately  preceding  fiscal 
year: 

(1)  The  amount  of  any  contributions  or  other  funding  received; 

(2)  The  total  amount  of  expenses;  and 

(3)  The  amount  of  trust  funds  disbursed  through  the  agency  to 
direct  client  service  providers. 

(c)  The  reports  required  by  this  Code  section  shall  be  made  available 
to  the  public  free  of  charge  by  electronic  means  and  in  such  other 
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manner  as  the  department  deems  appropriate.  (Code  1981,  §  31-2A-40, 
enacted  by  Ga.  L.  2016,  p.  214,  §  2/SB  308.) 

31-2A-41.  Acceptance  of  donations,  contributions,  and  gifts. 

The  department  is  authorized  to  accept  donations,  contributions,  and 
gifts  and  receive,  hold,  and  use  grants,  devises,  and  bequests  of  real, 
personal,  and  mixed  property  on  behalf  of  the  state  to  enable  the 
department  to  carry  out  the  functions  and  purposes  of  this  article. 
(Code  1981,  §  31-2A-41,  enacted  by  Ga.  L.  2016,  p.  214,  §  2/SB  308.) 

ARTICLE  3 

PERINATAL  FACILITIES 

Effective  date.  —  This  article  became 
effective  July  1,  2018. 

31-2A-50.  Legislative  findings. 

The  General  Assembly  finds  and  declares  that: 

(1)  Georgia  ranks  as  the  forty-ninth  worst  in  the  nation  for  the 
numbers  of  maternal  deaths  occurring  during  and  one  year  after 
pregnancy; 

(2)  Georgia  ranks  as  the  thirty-second  worst  in  the  nation  for  the 
number  of  infant  deaths  occurring  before  the  first  birthday; 

(3)  Georgia  ranks  as  the  forty-fifth  worst  in  the  nation  for  the 
percentage  of  premature  births,  a  leading  cause  of  infant  deaths; 

(4)  Low  birth  weight  or  premature  infants  are  more  likely  to 
survive  if  the  birth  takes  place  in  a  facility  which  is  prepared  to 
handle  the  risks  associated  with  such  deliveries; 

(5)  Several  states  have  established  programs  to  inspect  and  des¬ 
ignate  facilities  that  have  developed  the  capacity  to  provide  expanded 
levels  of  neonatal  and  maternal  care;  and 

(6)  Therefore,  it  is  in  the  best  interest  of  the  residents  of  this  state 
to  establish  a  program  that  encourages  the  improvement  of  quality  of 
care  to  create  better  maternal  and  neonatal  outcomes.  (Code  1981, 
§  31-2A-50,  enacted  by  Ga.  L.  2018,  p.  344,  §  1/HB  909.) 

31-2A-51.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Designated  facility”  means  a  perinatal  facility  that  has  been 
inspected  and  approved  by  the  department  pursuant  to  this  article  as 
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meeting  its  established  criteria  for  a  particular  maternal  or  neonatal 
level  of  care. 

(2)  “Perinatal  facility”  means  a  hospital,  clinic,  or  birthing  center 
that  provides  maternal  or  neonatal  health  care  services.  (Code  1981, 

§  31-2A-51,  enacted  by  Ga.  L.  2018,  p.  344,  §  1/HB  909.) 

31-2A-52.  Approval  as  designated  perinatal  facility;  establish¬ 
ing  criteria  for  levels  of  maternal  and  neonatal  care. 

(a)  The  department  shall  establish  a  procedure  by  which  a  perinatal 
facility  may  request  approval  as  a  designated  facility  which  has 
achieved  a  particular  maternal  or  neonatal  level  of  care. 

(b) (1)  The  department  shall  establish  through  rulemaking  the  crite¬ 
ria  for  levels  of  maternal  and  neonatal  care,  ranging  from  basic  care 
to  such  additional  levels  of  care  as  may  be  deemed  appropriate  tor  the 
protection  of  mothers  and  infants  at  elevated  risk. 

(2)  The  department  shall  establish  separate  criteria  for  levels  of 
maternal  care  and  neonatal  care.  Such  criteria  may  include,  without 
limitation,  data  collection  and  reporting,  arrangements  for  patient 
transportation,  and  protocols  for  coordination  with  and  referral  of 
patients  to  and  from  other  health  care  facilities. 

(3)  In  establishing  or  revising  the  criteria  for  maternal  and  neo¬ 
natal  levels  of  care,  the  department  shall  conduct  public  comment 
hearings;  solicit  the  views  of  hospitals,  birthing  centers,  health  care 
providers,  and  related  professional  associations;  and  give  due  consid¬ 
eration  to  the  current  recommendations  of  medical  and  scientific 
organizations  in  the  field  of  perinatal  medicine.  (Code  1981, 
§  31-2A-52,  enacted  by  Ga.  L.  2018,  p.  344,  §  1/HB  909.) 

31-2A-53.  Application  process;  review  and  redesignation  of  fa¬ 
cilities;  failure  to  comply  with  criteria. 

(a)  A  perinatal  facility  may  apply  to  the  department  for  designation 
through  an  application  process  to  be  determined  by  the  department. 
The  facility  shall  demonstrate  to  the  satisfaction  of  the  department  that 
it  meets  the  applicable  criteria  for  the  requested  level  of  care.  The 
application  process  may  include  an  on-site  inspection  of  the  facility  at 
the  discretion  of  the  department. 

(b)  The  department  may  establish  requirements  for  the  periodic 
review  and  redesignation  of  designated  facilities. 

(c)  The  department  may  suspend  or  revoke  the  designation  of  a 
designated  facility,  after  notice  and  hearing,  if  the  department  deter¬ 
mines  that  the  facility  is  no  longer  in  compliance  with  the  criteria 
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established  pursuant  to  this  article.  (Code  1981,  §  31-2A-53,  enacted  by 
Ga.  L.  2018,  p.  344,  §  1/HB  909.) 

31-2A-54.  Listing  of  designated  facilities;  self-assessment  tool. 

(a)  On  or  before  December  31,  2019,  the  department  shall  post  and 
annually  update  a  list  of  designated  facilities  on  its  website. 

(b)  The  department  shall  adopt  or  develop  a  self-assessment  tool  for 
use  by  perinatal  facilities  that  includes  separate,  minimum  require¬ 
ments  for  neonatal  and  maternal  levels  of  care.  The  department  shall 
post  this  assessment  tool  on  its  website  no  later  than  July  1,  2019. 
(Code  1981,  §  31-2A-54,  enacted  by  Ga.  L.  2018,  p.  344,  §  1/HB  909.) 

31-2A-55.  Provisions  are  not  medical  care;  individualized  care 
and  treatment. 

This  article,  and  any  criteria  developed  by  the  department  pursuant 
to  this  article,  shall  not  be  construed  to  be  a  medical  practice  guideline 
or  to  establish  a  standard  of  care  for  treatment  and  shall  not  be  used  to 
restrict  or  expand  the  authority  of  a  hospital  or  other  health  care 
facility  to  provide  services  for  which  it  has  received  a  license  under 
state  law.  The  General  Assembly  intends  that  all  patients  be  treated 
individually  based  on  each  patient’s  needs  and  circumstances.  (Code 
1981,  §  31-2A-55,  enacted  by  Ga.  L.  2018,  p.  344,  §  1/HB  909.) 

31-2A-56.  Advertisement  prohibited  unless  designated  by  de¬ 
partment. 

No  person  or  facility  may  advertise  to  the  public,  by  way  of  any 
medium  whatsoever,  that  it  is  a  designated  facility  or  has  achieved  a 
particular  level  of  maternal  or  neonatal  care  according  to  the  criteria 
established  pursuant  to  this  article,  unless  it  has  been  designated  as 
such  by  the  department.  (Code  1981,  §  31-2A-56,  enacted  by  Ga.  L. 
2018,  p.  344,  §  1/HB  909.) 

31-2A-57.  Regulatory  authority. 

The  department  shall  be  authorized  to  promulgate  rules  and  regula¬ 
tions  to  carry  out  the  purposes  of  this  article.  (Code  1981,  §  31-2A-57, 
enacted  by  Ga.  L.  2018,  p.  344,  §  1/HB  909.) 
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CHAPTER  3 

COUNTY  BOARDS  OF  HEALTH 


Sec.  wellness  by  ordinance  [Re- 

31-3-2.1.  Option  for  certain  counties  to  pealed], 

create  board  of  health  and 


31-3-2.1.  Option  for  certain  counties  to  create  board  of  health 
and  wellness  by  ordinance. 

Repealed  by  Ga.  L.  2016,  p.  520,  §  1/HB  885,  effective  April  27,  2016. 


Editor’s  notes.  —  This  Code  section 
was  based  on  Code  1981,  §  31-3-2.1,  en¬ 
acted  by  Ga.  L.  1985,  p.  384,  §  1;  Ga.  L. 
1987,  p.  169,  §  1;  Ga.  L.  1991,  p.  94,  §  31; 
Ga.  L.  1998,  p.  916,  §  1;  Ga.  L.  2002,  p. 
1473,  §  1. 

Ga.  L.  2016,  p.  520,  §  2/HB  885,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “This  Act  shall  become  effective 
upon  its  approval  by  the  Governor  or  upon 
its  becoming  law  without  such  approval; 
provided,  however,  that  for  any  county 


board  of  health  and  wellness  which  was 
established  by  county  ordinance  pursuant 
to  the  former  provisions  of  Code  Section 
31-3-2.1  and  which  is  still  in  existence  as 
of  the  effective  date  of  this  Act,  the  mem¬ 
bers  of  such  board  shall  remain  in  office 
and  such  board  shall  remain  in  existence 
until  a  county  board  of  health  is  consti¬ 
tuted  pursuant  to  Code  Section  31-3-2  for 
such  county  or  until  June  30,  2017,  which¬ 
ever  occurs  first.” 


CHAPTER  5 


ADMINISTRATION  AND  ENFORCEMENT 


Article  1 

General  Provisions 

Sec. 

Article  2 

Inspection  Warrants 

Sec. 

31-5-20. 

“Inspection  warrant”  defined. 

31-5-10. 

Notifying  department  or  board 
of  health  of  conditions  on  pri¬ 
vate  property  which  are  injuri¬ 
ous  to  the  public;  inspection 

31-5-21. 

Persons  who  may  obtain  in¬ 
spection  warrants;  authoriza¬ 
tion  of  searches  and  inspec¬ 
tions  of  property. 

warrant;  notice  to  owner  and 
occupant;  abatement. 

31-5-24. 

Exclusion  of  evidence  obtained 
[Repealed]. 
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ARTICLE  1 

GENERAL  PROVISIONS 

31-5-10.  Notifying  department  or  board  of  health  of  conditions 
on  private  property  which  are  injurious  to  the  public; 
inspection  warrant;  notice  to  owner  and  occupant; 
abatement. 

(a)  The  provisions  of  this  Code  section  shall  apply  only  in  those 
counties  of  this  state  having  a  population  of  450,000  or  more  according 
to  the  United  States  decennial  census  of  1980  or  any  future  such 
census. 

(b)  Any  person  who  knows  or  suspects  that  a  condition  exists  on 
private  property,  which  condition  is  injurious  to  the  public  health, 
safety,  or  comfort,  shall  immediately  notify  the  Department  of  Public 
Health  or  the  county  board  of  health.  Upon  receiving  such  notice,  the 
department  or  the  county  board  of  health  shall  be  authorized  to  obtain 
an  inspection  warrant  as  provided  in  Code  Section  31-5-21.  If  the 
department  or  the  county  board  of  health  determines  that  there  exists 
a  condition  which  is  injurious  to  the  public  health,  safety,  or  comfort, 
the  department  or  county  board  of  health  shall,  by  registered  or 
certified  mail  or  statutory  overnight  delivery  with  return  receipt 
requested,  notify  the  occupants  of  the  property  and,  if  different  from  the 
occupant,  the  person,  firm,  or  corporation  which  owns  the  property. 
Notice  to  the  owner  shall  be  sent  to  the  address  shown  on  the  county  or 
municipal  property  tax  records. 

(c)  If  the  department  or  the  county  board  of  health  brings  an  action 
for  injunction  to  abate  a  public  nuisance  which  is  injurious  to  the  public 
health,  safety,  or  comfort,  process  shall  be  served  on  the  occupants  of 
the  property  and  on  any  person,  firm,  or  corporation  having  any  interest 
in  the  property  according  to  the  county  property  records.  Service  shall 
be  made  in  accordance  with  Code  Section  9-11-4;  and,  if  any  person, 
firm,  or  corporation  to  be  served  resides  outside  the  state,  has  departed 
the  state,  cannot,  after  due  diligence,  be  found  within  the  state,  or 
conceals  himself  to  avoid  the  service  of  summons,  the  judge  or  clerk 
may  make  an  order  that  the  service  be  made  by  publication  of  summons 
as  provided  in  Code  Section  9-11-4. 

(d)  In  addition  to  any  form  of  relief  ordered  by  the  court,  the  superior 
court  may,  as  a  part  of  its  order,  authorize  the  department  or  the  county 
board  of  health  to  take  appropriate  action  to  abate  such  public  nui¬ 
sance.  Any  cost  incurred  by  the  department  or  the  county  board  of 
health  to  abate  such  nuisance  shall  constitute  a  lien  against  the 
property,  and  such  lien  shall  have  the  same  status  and  priority  as  a  lien 
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for  taxes.  (Code  1981,  §  31-5-10,  enacted  by  Ga.  L.  1985,  p.  388,  §  1; 
Ga.  L.  2000,  p.  1589,  §  3;  Ga.  L.  2015,  p.  598,  §  1-10/HB  72.) 

The  2015  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2015,  substituted  “Department  of  Pub-  2015  amendment  of  this  Code  section,  see 
lie  Health”  for  “department”  in  the  first  32  Ga.  St.  U.L.  Rev.  63  (2015). 
sentence  of  subsection  (b). 


ARTICLE  2 

INSPECTION  WARRANTS 

31-5-20.  “Inspection  warrant7’  defined. 

As  used  in  this  article,  the  term  “inspection  warrant”  means  a 
warrant  authorizing  a  search  or  inspection  of  private  property  where 
such  a  search  or  inspection  is  one  that  is  necessary  for  the  enforcement 
of  any  of  the  provisions  of  laws  authorizing  licensure,  inspection,  or 
regulation  by  the  Department  of  Public  Health  or  a  local  agency  thereof. 
(Code  1933,  §  88-301A,  enacted  by  Ga.  L.  1975,  p.  693,  §  1;  Ga.  L.  1982, 
p.  1667,  §§  1,  2;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705, 
§  5-11/HB  214;  Ga.  L.  2015,  p.  598,  §  1-11/HB  72.) 

The  2015  amendment,  effective  July  Law  reviews.  —  For  article  on  the 
1,  2015,  in  this  Code  section,  substituted  2015  amendment  of  this  Code  section,  see 
“article”  for  “chapter”  near  the  beginning,  32  Ga.  St.  U.L.  Rev.  63  (2015). 
and  deleted  “or  by  the  Department  of 
Community  Health”  following  "agency 
thereof”  at  the  end. 

31-5-21.  Persons  who  may  obtain  inspection  warrants;  authori¬ 
zation  of  searches  and  inspections  of  property. 

The  commissioner  of  public  health  or  his  or  her  delegate  or  the 
director  of  any  county  board  of  health,  in  addition  to  other  procedures 
now  or  hereafter  provided,  may  obtain  an  inspection  warrant  under  the 
conditions  specified  in  this  chapter.  Such  warrant  shall  authorize  the 
commissioner  of  public  health  or  the  director  of  any  county  board  of 
health,  or  the  agents  of  any,  or  the  Department  of  Agriculture,  as 
appropriate,  to  conduct  a  search  or  inspection  of  property,  either  with  or 
without  the  consent  of  the  person  whose  property  is  to  be  searched  or 
inspected,  if  such  search  or  inspection  is  one  that  is  elsewhere  autho¬ 
rized  under  the  rules  and  regulations  duly  promulgated  under  this  title 
or  any  provision  of  law  which  authorizes  licensure,  inspection,  or 
regulation  by  the  Department  of  Public  Health  or  a  local  agency  thereof. 
(Code  1933,  §  88-302A,  enacted  by  Ga.  L.  1975,  p.  693,  §  1;  Ga.  L.  1982, 
p.  1667,  §§  l,2;Ga.  L.  1998,  p.  128,  §  31;  Ga.  L.  2009,  p.  453,  §  1-4/HB 
228;  Ga.  L.  2011,  p.  705,  §  5-12/HB  214;  Ga.  L.  2015,  p.  598,  §  1-12/HB 

72.) 
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The  2015  amendment,  effective  July 
1,  2015,  in  this  Code  section,  substituted 
“of  public  health”  for  “or  the  commissioner 
of  community  health”  in  the  first  and 
second  sentences,  and  deleted  “or  by  the 
Department  of  Community  Health”  fol- 

31-5-24.  Exclusion  of  evidence 

Repealed  by  Ga.  L.  2015,  p.  598, 

Editor’s  notes.  —  This  Code  section 
was  based  on  Code  1933,  §  88-306A,  en¬ 
acted  by  Ga.  L.  1975,  p.  693,  §  1. 


lowing  “agency  thereof”  in  the  last  sen¬ 
tence. 

Law  reviews.  —  For  article  on  the 
2015  amendment  of  this  Code  section,  see 
32  Ga.  St.  U.L.  Rev.  63  (2015). 


obtained. 

§  1-13/HB  72,  effective  July  1,  2015. 

Law  reviews.  —  For  article  on  the 
2015  amendment  of  this  Code  section,  see 
32  Ga.  St.  U.L.  Rev.  63  (2015). 


CHAPTER  6 

STATE  HEALTH  PLANNING 
AND  DEVELOPMENT 


Article  1  Article  3 

General  Provisions  Certificate  of  Need  Program 

Sec.  Sec. 

31-6-2.  Definitions.  31-6-47.  Exemptions  from  chapter. 


Cross  references.  —  Offering  continu¬ 
ing  care  when  resident  purchases  resident 
owned  living  unit,  §  33-45-7.1. 


ARTICLE  1 

GENERAL  PROVISIONS 


31-6-1.  Declaration  of  policy. 

JUDICIAL  DECISIONS 


Constitutionality.  —  By  its  plain 
terms,  O.C.G.A.  §  31-6-40(a)(7)(C)  does 
not  authorize  monopolistic  contracts  re¬ 
lating  to  providers  of  new  institutional 
health  services  and  only  requires  that  all 
such  providers  obtain  a  Certificate  of 
Need  (CON)  before  adding  new  services; 
thus,  it  did  not  implicate  the 
Anti-Competitive  Contracts  Clause  in  any 
way  as  the  requirement  did  not  authorize 


contracts  between  service  providers  or 
anyone  else  that  would  encourage  a  mo¬ 
nopoly.  Women’s  Surgical  Ctr.,  LLC  v. 
Berry,  302  Ga.  349,  806  S.E.2d  606  (2017). 

Statute  serves  legitimate  legisla¬ 
tive  purpose.  —  Georgia  Supreme  Court 
held  the  availability  of  quality  health  care 
services  was  certainly  a  legitimate  legis¬ 
lative  purpose  and  that  the  government 
objectives  with  respect  to  Georgia’s  certif- 
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icate  of  need  laws  were  indeed  legitimate. 

Women’s  Surgical  Ctr.,  LLC  v.  Berry,  302 
Ga.  349,  806  S.E.2d  606  (2017). 

Certificate  of  need.  —  Reversal  of  the 
agency  and  denial  of  a  Certificate  of  Need 
(CON)  was  affirmed  because  the  atypical 
barrier  exception  did  not  support  the 
agency’s  grant  of  the  CON  as  the  agency’s 
interpretation  of  the  atypical  barrier  ex¬ 
ception  in  the  rule  was  inconsistent  with 

31-6-2.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Ambulatory  surgical  center  or  obstetrical  facility”  means  a 
public  or  private  facility,  not  a  part  of  a  hospital,  which  provides 
surgical  or  obstetrical  treatment  performed  under  general  or  regional 
anesthesia  in  an  operating  room  environment  to  patients  not  requir¬ 
ing  hospitalization. 

(2)  “Application”  means  a  written  request  for  a  certificate  of  need 
made  to  the  department,  containing  such  documentation  and  infor¬ 
mation  as  the  department  may  require. 

(3)  “Basic  perinatal  services”  means  providing  basic  inpatient  care 
for  pregnant  women  and  newborns  without  complications;  managing 
perinatal  emergencies;  consulting  with  and  referring  to  specialty  and 
subspecialty  hospitals;  identifying  high-risk  pregnancies;  providing 
follow-up  care  for  new  mothers  and  infants;  and  providing  public/ 
community  education  on  perinatal  health. 

(4)  “Bed  capacity”  means  space  used  exclusively  for  inpatient  care, 
including  space  designed  or  remodeled  for  inpatient  beds  even  though 
temporarily  not  used  for  such  purposes.  The  number  of  beds  to  be 
counted  in  any  patient  room  shall  be  the  maximum  number  for  which 
adequate  square  footage  is  provided  as  established  by  rules  of  the 
department,  except  that  single  beds  in  single  rooms  shall  be  counted 
even  if  the  room  contains  inadequate  square  footage. 

(5)  “Board”  means  the  Board  of  Community  Health. 

(6)  “Certificate  of  need”  means  an  official  determination  by  the 
department,  evidenced  by  certification  issued  pursuant  to  an  appli¬ 
cation,  that  the  action  proposed  in  the  application  satisfies  and 
complies  with  the  criteria  contained  in  this  chapter  and  rules 
promulgated  pursuant  hereto. 

(7)  “Certificate  of  Need  Appeal  Panel”  or  “appeal  panel”  means  the 
panel  of  independent  hearing  officers  created  pursuant  to  Code 
Section  31-6-44  to  conduct  appeal  hearings. 


the  plain  language  of  the  rule,  clearly 
erroneous,  and  prejudiced  the  substantial 
rights  of  the  challenging  hospitals  who 
already  provided  the  same  services. 
ASMC,  LLC  v.  Northside  Hosp.,  Inc.,  344 
Ga.  App.  576,  810  S.E.2d  663  (2018). 

Cited  in  Tanner  Med.  Ctr.,  Inc.  v.  Vest 
Newnan,  LLC,  337  Ga.  App.  884,  789 
S.E.2d  258  (2016). 
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(8)  “Clinical  health  services”  means  diagnostic,  treatment,  or  re¬ 
habilitative  services  provided  in  a  health  care  facility,  or  parts  of  the 
physical  plant  where  such  services  are  located  in  a  health  care 
facility,  and  includes,  but  is  not  limited  to,  the  following:  radiology 
and  diagnostic  imaging,  such  as  magnetic  resonance  imaging  and 
positron  emission  tomography;  radiation  therapy;  biliary  lithotripsy; 
surgery;  intensive  care;  coronary  care;  pediatrics;  gynecology;  obstet¬ 
rics;  general  medical  care;  medical/surgical  care;  inpatient  nursing 
care,  whether  intermediate,  skilled,  or  extended  care;  cardiac  cathe¬ 
terization;  open-heart  surgery;  inpatient  rehabilitation;  and  alcohol, 
drug  abuse,  and  mental  health  services. 

(9)  “Commissioner”  means  the  commissioner  of  community  health. 

(10)  “Consumer”  means  a  person  who  is  not  employed  by  any 
health  care  facility  or  provider  and  who  has  no  financial  or  fiduciary 
interest  in  any  health  care  facility  or  provider. 

(11)  “Continuing  care  retirement  community”  means  an  organiza¬ 
tion,  whether  operated  for  profit  or  not,  whose  owner  or  operator 
undertakes  to  provide  shelter,  food,  and  either  nursing  care  or 
personal  services,  whether  such  nursing  care  or  personal  services  are 
provided  in  the  facility  or  in  another  setting,  and  other  services,  as 
designated  by  agreement,  to  an  individual  not  related  by  consanguin¬ 
ity  or  affinity  to  such  owner  or  operator  providing  such  care  pursuant 
to  an  agreement  for  a  fixed  or  variable  fee,  or  for  any  other  remuner¬ 
ation  of  any  type,  whether  fixed  or  variable,  for  the  period  of  care, 
payable  in  a  lump  sum  or  lump  sum  and  monthly  maintenance 
charges  or  in  installments.  Agreements  to  provide  continuing  care 
include  agreements  to  provide  care  for  any  duration,  including 
agreements  that  are  terminable  by  either  party. 

(12)  “Department”  means  the  Department  of  Community  Health 
established  under  Chapter  2  of  this  title. 

(13)  “Destination  cancer  hospital”  means  an  institution  with  a 
licensed  bed  capacity  of  50  or  less  which  provides  diagnostic,  thera¬ 
peutic,  treatment,  and  rehabilitative  care  services  to  cancer  inpa¬ 
tients  and  outpatients,  by  or  under  the  supervision  of  physicians,  and 
whose  proposed  annual  patient  base  is  composed  of  a  minimum  of  65 
percent  of  patients  who  reside  outside  of  the  State  of  Georgia. 

(14)  “Develop,”  with  reference  to  a  project,  means: 

(A)  Constructing,  remodeling,  installing,  or  proceeding  with  a 
project,  or  any  part  of  a  project,  or  a  capital  expenditure  project,  the 
cost  estimate  for  which  exceeds  $2.5  million;  or 

(B)  The  expenditure  or  commitment  of  funds  exceeding  $1 
million  for  orders,  purchases,  leases,  or  acquisitions  through  other 
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comparable  arrangements  of  major  medical  equipment;  provided, 
however,  that  this  shall  not  include  build-out  costs,  as  defined  by 
the  department,  but  shall  include  all  functionally  related  equip¬ 
ment,  software,  and  any  warranty  and  services  contract  costs  for 
the  first  five  years. 

Notwithstanding  subparagraphs  (A)  and  (B)  of  this  paragraph,  the 
expenditure  or  commitment  or  incurring  an  obligation  for  the  expen¬ 
diture  of  funds  to  develop  certificate  of  need  applications,  studies, 
reports,  schematics,  preliminary  plans  and  specifications,  or  working 
drawings  or  to  acquire,  develop,  or  prepare  sites  shall  not  be 
considered  to  be  the  developing  of  a  project. 

(15)  “Diagnostic  imaging”  means  magnetic  resonance  imaging, 
computed  tomography  (CT)  scanning,  positron  emission  tomography 
(PET)  scanning,  positron  emission  tomography/computed  tomogra¬ 
phy,  and  other  advanced  imaging  services  as  defined  by  the  depart¬ 
ment  by  rule,  but  such  term  shall  not  include  X-rays,  fluoroscopy,  or 
ultrasound  services. 

(16)  “Diagnostic,  treatment,  or  rehabilitation  center”  means  any 
professional  or  business  undertaking,  whether  for  profit  or  not  for 
profit,  which  offers  or  proposes  to  offer  any  clinical  health  service  in 
a  setting  which  is  not  part  of  a  hospital;  provided,  however,  that  any 
such  diagnostic,  treatment,  or  rehabilitation  center  that  offers  or 
proposes  to  offer  surgery  in  an  operating  room  environment  and  to 
allow  patients  to  remain  more  than  23  hours  shall  be  considered  a 
hospital  for  purposes  of  this  chapter. 

(17)  “Health  care  facility”  means  hospitals;  destination  cancer 
hospitals;  other  special  care  units,  including  but  not  limited  to 
podiatric  facilities;  skilled  nursing  facilities;  intermediate  care  facil¬ 
ities;  personal  care  homes;  ambulatory  surgical  centers  or  obstetrical 
facilities;  health  maintenance  organizations;  home  health  agencies; 
and  diagnostic,  treatment,  or  rehabilitation  centers,  but  only  to  the 
extent  paragraph  (3)  or  (7),  or  both  paragraphs  (3)  and  (7),  of 
subsection  (a)  of  Code  Section  31-6-40  are  applicable  thereto. 

(18)  “Health  maintenance  organization”  means  a  public  or  private 
organization  organized  under  the  laws  of  this  state  which: 

(A)  Provides  or  otherwise  makes  available  to  enrolled  partici¬ 
pants  health  care  services,  including  at  least  the  following  basic 
health  care  services:  usual  physicians’  services,  hospitalization, 
laboratory,  X-ray,  emergency  and  preventive  services,  and 
out-of-area  coverage; 

(B)  Is  compensated,  except  for  copayments,  for  the  provision  of 
the  basic  health  care  services  listed  in  subparagraph  (A)  of  this 


2018  Supp. 


63 


31-6-2 


HEALTH 


31-6-2 


paragraph  to  enrolled  participants  on  a  predetermined  periodic 

rate  basis;  and 

(C)  Provides  physicians’  services  primarily: 

(i)  Directly  through  physicians  who  are  either  employees  or 

partners  of  such  organization;  or 

(ii)  Through  arrangements  with  individual  physicians  orga¬ 
nized  on  a  group  practice  or  individual  practice  basis. 

(19)  “Health  Strategies  Council”  or  “council”  means  the  body 
created  by  this  chapter  to  advise  the  department. 

(20)  “Home  health  agency”  means  a  public  agency  or  private 
organization,  or  a  subdivision  of  such  an  agency  or  organization, 
which  is  primarily  engaged  in  providing  to  individuals  who  are  under 
a  written  plan  of  care  of  a  physician,  on  a  visiting  basis  in  the  places 
of  residence  used  as  such  individuals’  homes,  part-time  or  intermit¬ 
tent  nursing  care  provided  by  or  under  the  supervision  of  a  registered 
professional  nurse,  and  one  or  more  of  the  following  services: 

(A)  Physical  therapy; 

(B)  Occupational  therapy; 

(C)  Speech  therapy; 

(D)  Medical  social  services  under  the  direction  of  a  physician;  or 

(E)  Part-time  or  intermittent  services  of  a  home  health  aide. 

(21)  “Hospital”  means  an  institution  which  is  primarily  engaged  in 
providing  to  inpatients,  by  or  under  the  supervision  of  physicians, 
diagnostic  services  and  therapeutic  services  for  medical  diagnosis, 
treatment,  and  care  of  injured,  disabled,  or  sick  persons  or  rehabili¬ 
tation  services  for  the  rehabilitation  of  injured,  disabled,  or  sick 
persons.  Such  term  includes  public,  private,  psychiatric,  rehabilita¬ 
tive,  geriatric,  osteopathic,  micro-hospitals,  and  other  specialty  hos¬ 
pitals. 

(22)  “Intermediate  care  facility”  means  an  institution  which  pro¬ 
vides,  on  a  regular  basis,  health  related  care  and  services  to  individ¬ 
uals  who  do  not  require  the  degree  of  care  and  treatment  which  a 
hospital  or  skilled  nursing  facility  is  designed  to  provide  but  who, 
because  of  their  mental  or  physical  condition,  require  health  related 
care  and  services  beyond  the  provision  of  room  and  board. 

(23)  “Joint  venture  ambulatory  surgical  center”  means  a  free¬ 
standing  ambulatory  surgical  center  that  is  jointly  owned  by  a 
hospital  in  the  same  county  as  the  center  or  a  hospital  in  a  contiguous 
county  if  there  is  no  hospital  in  the  same  county  as  the  center  and  a 
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single  group  of  physicians  practicing  in  the  center  and  that  provides 
surgery  in  a  single  specialty  as  defined  by  the  department;  provided, 
however,  that  general  surgery,  a  group  practice  which  includes  one  or 
more  physiatrists  who  perform  services  that  are  reasonably  related  to 
the  surgical  procedures  performed  in  the  center,  and  a  group  practice 
in  orthopedics  which  includes  plastic  hand  surgeons  with  a  certificate 
of  added  qualifications  in  Surgery  of  the  Hand  from  the  American 
Board  of  Plastic  and  Reconstructive  Surgery  shall  be  considered  a 
single  specialty.  The  ownership  interest  of  the  hospital  shall  be  no 
less  than  30  percent  and  the  collective  ownership  of  the  physicians  or 
group  of  physicians  shall  be  no  less  than  30  percent. 

(23.1)  “Micro-hospital”  means  a  hospital  in  a  rural  county  which 
has  at  least  two  and  not  more  than  seven  inpatient  beds  and  which 
provides  emergency  services  seven  days  per  week  and  24  hours  per 
day. 

(24)  “New  and  emerging  health  care  service”  means  a  health  care 
service  or  utilization  of  medical  equipment  which  has  been  developed 
and  has  become  acceptable  or  available  for  implementation  or  use  but 
which  has  not  yet  been  addressed  under  the  rules  and  regulations 
promulgated  by  the  department  pursuant  to  this  chapter. 

(25)  “Nonclinical  health  services”  means  services  or  functions 
provided  or  performed  by  a  health  care  facility,  and  the  parts  of  the 
physical  plant  where  they  are  located  in  a  health  care  facility  that  are 
not  diagnostic,  therapeutic,  or  rehabilitative  services  to  patients  and 
are  not  clinical  health  services  defined  in  this  chapter. 

(26)  “Offer”  means  that  the  health  care  facility  is  open  for  the 
acceptance  of  patients  or  performance  of  services  and  has  qualified 
personnel,  equipment,  and  supplies  necessary  to  provide  specified 
clinical  health  services. 

(27)  “Operating  room  environment”  means  an  environment  which 
meets  the  minimum  physical  plant  and  operational  standards  spec¬ 
ified  in  the  rules  of  the  department  which  shall  consider  and  use  the 
design  and  construction  specifications  as  set  forth  in  the  Guidelines 
for  Design  and  Construction  of  Health  Care  Facilities  published  by 
the  American  Institute  of  Architects. 

(28)  “Pediatric  cardiac  catheterization”  means  the  performance  of 
angiographic,  physiologic,  and,  as  appropriate,  therapeutic  cardiac 
catheterization  on  children  14  years  of  age  or  younger. 

(29)  “Person”  means  any  individual,  trust  or  estate,  partnership, 
limited  liability  company  or  partnership,  corporation  (including  as¬ 
sociations,  joint-stock  companies,  and  insurance  companies),  state, 
political  subdivision,  hospital  authority,  or  instrumentality  (includ- 
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in g  a  municipal  corporation)  of  a  state  as  defined  in  the  laws  of  this 
state.  This  term  shall  include  all  related  parties,  including  individu¬ 
als,  business  corporations,  general  partnerships,  limited  partner¬ 
ships,  limited  liability  companies,  limited  liability  partnerships,  joint 
ventures,  nonprofit  corporations,  or  any  other  for  profit  or  not  for 
profit  entity  that  owns  or  controls,  is  owned  or  controlled  by,  or 
operates  under  common  ownership  or  control  with  a  person. 

(30)  “Personal  care  home”  means  a  residential  facility  that  is 
certified  as  a  provider  of  medical  assistance  for  Medicaid  purposes 
pursuant  to  Article  7  of  Chapter  4  of  Title  49  having  at  least  25  beds 
and  providing,  for  compensation,  protective  care  and  oversight  of 
ambulatory,  nonrelated  persons  who  need  a  monitored  environment 
but  who  do  not  have  injuries  or  disabilities  which  require  chronic  or 
convalescent  care,  including  medical,  nursing,  or  intermediate  care. 
Personal  care  homes  include  those  facilities  which  monitor  daily 
residents’  functioning  and  location,  have  the  capability  for  crisis 
intervention,  and  provide  supervision  in  areas  of  nutrition,  medica¬ 
tion,  and  provision  of  transient  medical  care.  Such  term  does  not 
include: 

(A)  Old  age  residences  which  are  devoted  to  independent  living 
units  with  kitchen  facilities  in  which  residents  have  the  option  of 
preparing  and  serving  some  or  all  of  their  own  meals;  or 

(B)  Boarding  facilities  which  do  not  provide  personal  care. 

(31)  “Project”  means  a  proposal  to  take  an  action  for  which  a 
certificate  of  need  is  required  under  this  chapter.  A  project  or 
proposed  project  may  refer  to  the  proposal  from  its  earliest  planning 
stages  up  through  the  point  at  which  the  new  institutional  health 
service  is  offered. 

(32)  “Rural  county”  means  a  county  having  a  population  of  less 
than  50,000  according  to  the  United  States  decennial  census  of  2010 
or  any  future  such  census. 

(33)  “Single  specialty  ambulatory  surgical  center”  means  an  am¬ 
bulatory  surgical  center  where  surgery  is  performed  in  the  offices  of 
an  individual  private  physician  or  single  group  practice  of  private 
physicians  if  such  surgery  is  performed  in  a  facility  that  is  owned, 
operated,  and  utilized  by  such  physicians  who  also  are  of  a  single 
specialty;  provided,  however,  that  general  surgery,  a  group  practice 
which  includes  one  or  more  physiatrists  who  perform  services  that 
are  reasonably  related  to  the  surgical  procedures  performed  in  the 
center,  and  a  group  practice  in  orthopedics  which  includes  plastic 
hand  surgeons  with  a  certificate  of  added  qualifications  in  Surgery  of 
the  Hand  from  the  American  Board  of  Plastic  and  Reconstructive 
Surgery  shall  be  considered  a  single  specialty. 
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(34)  “Skilled  nursing  facility”  means  a  public  or  private  institution 
or  a  distinct  part  of  an  institution  which  is  primarily  engaged  in 
providing  inpatient  skilled  nursing  care  and  related  services  for 
patients  who  require  medical  or  nursing  care  or  rehabilitation 
services  for  the  rehabilitation  of  injured,  disabled,  or  sick  persons. 

(35)  “Specialty  hospital”  means  a  hospital  that  is  primarily  or 
exclusively  engaged  in  the  care  and  treatment  of  one  of  the  following: 
patients  with  a  cardiac  condition,  patients  with  an  orthopedic  condi¬ 
tion,  patients  receiving  a  surgical  procedure,  or  patients  receiving 
any  other  specialized  category  of  services  defined  by  the  department. 
A  “specialty  hospital”  does  not  include  a  destination  cancer  hospital. 

(36)  “State  health  plan”  means  a  comprehensive  program  based  on 
recommendations  by  the  Health  Strategies  Council  and  the  board, 
approved  by  the  Governor,  and  implemented  by  the  State  of  Georgia 
for  the  purpose  of  providing  adequate  health  care  services  and 
facilities  throughout  the  state. 

(37)  “Uncompensated  indigent  or  charity  care”  means  the  dollar 
amount  of  “net  uncompensated  indigent  or  charity  care  after  direct 
and  indirect  (all)  compensation”  as  defined  by,  and  calculated  in 
accordance  with,  the  department’s  Hospital  Financial  Survey  and 
related  instructions. 

(38)  “Urban  county”  means  a  county  having  a  population  equal  to 
or  greater  than  50,000  according  to  the  United  States  decennial 
census  of  2010  or  any  future  such  census.  (Code  1981,  §  31-6-2, 
enacted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1984,  p.  22,  §  31;  Ga.  L. 
1989,  p.  1566,  §  1;  Ga.  L.  1989,  p.  1685,  §  1;  Ga.  L.  1991,  p.  94,  §  31; 
Ga.  L.  1991,  p.  1871,  §§  1-5.1;  Ga.  L.  1991,  p.  1880,  §  1;  Ga.  L.  1999, 
p.  296,  §§  3,  4,  22;  Ga.  L.  2007,  p.  173,  §  2A/HB  429;  Ga.  L.  2008,  p. 
12,  §  1-1/SB  433;  Ga.  L.  2009,  p.  8,  §  31/SB  46;  Ga.  L.  2009,  p.  453, 
§  1-8/HB  228;  Ga.  L.  2018,  p.  132,  §  4/HB  769.) 

The  2018  amendment,  effective  July  graph  (23.1);  and  substituted  “50,000”  for 
1,  2018,  inserted  “micro-hospitals,”  near  “35,000”  and  “2010”  for  “2000”  in  para- 
the  end  of  paragraph  (21);  added  para-  graphs  (32)  and  (38). 


JUDICIAL  DECISIONS 


Certificate  of  need. 

Ga.  Comp.  R.  Regs.  111-2-2-.40,  which 
provided  that  an  ambulatory  surgical  cen¬ 
ter  (ASC)  that  was  part  of  a  hospital  was 
not  subject  to  more  stringent  certificate  of 
need  (CON)  specifications,  was  not  uncon¬ 
stitutionally  vague  because  it  stated  two 


clear  examples  of  when  an  ASC  was  part 
of  a  hospital  and  provided  that  other  sit¬ 
uations  would  be  considered  under 
case-U-case  review  by  the  Department  of 
Community  Health.  Ga.  Dep’t  of  Cmty. 
Health  v.  Northside  Hosp.,  Inc.,  295  Ga. 
446,  761  S.E.2d  74  (2014). 
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ARTICLE  2 
ORGANIZATION 


31-6-21.  Department  of  Community  Health  generally. 


JUDICIAL  DECISIONS 


Criteria  used  by  Review  Board. 

Reversal  of  the  agency  and  denial  of  a 
Certificate  of  Need  (CON)  was  affirmed 
because  the  atypical  barrier  exception  did 
not  support  the  agency’s  grant  of  the  CON 
as  the  agency’s  interpretation  of  the  atyp¬ 
ical  barrier  exception  in  the  rule  was 


inconsistent  with  the  plain  language  of 
the  rule,  clearly  erroneous,  and  prejudiced 
the  substantial  rights  of  the  challenging 
hospitals  who  already  provided  the  same 
services.  ASMC,  LLC  v.  Northside  Hosp., 
Inc.,  344  Ga.  App.  576,  810  S.E.2d  663 
(2018). 


31-6-21.1.  Procedures  for  rule  making  by  Department  of  Com¬ 
munity  Health. 

JUDICIAL  DECISIONS 


Definition  of  “part  of  a  hospital”  not 
unconstitutionally  vague.  —  Ga. 

Comp.  R.  Regs.  111-2-2-.40,  which  pro¬ 
vided  that  an  ambulatory  surgical  center 
(ASC)  that  was  part  of  a  hospital  was  not 
subject  to  more  stringent  certificate  of 
need  (CON)  specifications,  was  not  uncon¬ 
stitutionally  vague  because  it  stated  two 


clear  examples  of  when  an  ASC  was  part 
of  a  hospital  and  provided  that  other  sit¬ 
uations  would  be  considered  under  a 
case-by-case  review  by  the  Department  of 
Community  Health.  Ga.  Dep’t  of  Cmty. 
Health  v.  Northside  Hosp.,  Inc.,  295  Ga. 
446,  761  S.E.2d  74  (2014). 


ARTICLE  3 


CERTIFICATE  OF  NEED  PROGRAM 


31-6-40.  Certificate  of  need  required  for  new  institutional 
health  services;  exemption. 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  69  Mercer  L.  Rev. 

15  (2017). 


JUDICIAL  DECISIONS 


Constitutionality.  —  By  the  statute’s 
plain  terms,  O.C.G.A.  §  31-6-40(a)(7)(C) 
does  not  authorize  monopolistic  contracts 
relating  to  providers  of  new  institutional 
health  services  and  only  requires  that  all 
such  providers  obtain  a  Certificate  of 
Need  (CON)  before  adding  new  services; 
thus,  it  did  not  implicate  the 
Anti-Competitive  Contracts  Clause  in  any 


way  as  the  requirement  did  not  authorize 
contracts  between  service  providers  or 
anyone  else  that  would  encourage  a  mo¬ 
nopoly.  Women’s  Surgical  Ctr.,  LLC  v. 
Berry,  302  Ga.  349,  806  S.E.2d  606  (2017). 

Venue  of  action.  —  Trial  court  did  not 
err  in  the  court’s  denial  of  the  motion  to 
transfer  venue  in  a  case  involving  an 
application  for  a  Certificate  of  Need 
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(CON)  because  the  company  began  the 
process  of  purchasing  property  and  ap¬ 
plied  for  a  CON  to  develop  a  psychiatric 
hospital  in  Coweta  County,  Georgia; 
therefore,  the  company  engaged  in  busi¬ 
ness  activities  such  that  venue  was  proper 
there.  Tanner  Med.  Ctr.,  Inc.  v.  Vest 
Newnan,  LLC,  337  Ga.  App.  884,  789 
S.E.2d  258  (2016). 

Health  care.  —  Georgia  Supreme 
Court  held  the  availability  of  quality 
health  care  services  was  certainly  a  legit¬ 
imate  legislative  purpose  and  that  the 
government  objectives  with  respect  to 
Georgia’s  certificate  of  need  laws  were 
indeed  legitimate.  Women’s  Surgical  Ctr., 
LLC  v.  Berry,  302  Ga.  349,  806  S.E.2d  606 
(2017). 

“Offered  in  a  hospital.”  —  Trial  court 
erred  in  determining  that  the  Georgia 
Department  of  Community  Health’s  inter¬ 
pretation  of  the  phrase  “offered  in  a  hos¬ 
pital”  violated  the  equipment  threshold 
provision  in  O.C.G.A.  §  31-6-40.  Medical 
Ctr.  of  Cent.  Ga.  v.  Hosp.  Auth.,  340  Ga. 
App.  499,  798  S.E.2d  42  (2017). 

Exhaustion  of  administrative  reme¬ 
dies. 

Because  the  Georgia  Society  of  Ambula¬ 
tory  Surgical  Centers  represented  the  in¬ 
terests  of  members  that  had  adequate 
administrative  remedies,  and  those  mem¬ 
bers  had  not  exhausted  those  remedies, 
the  trial  court  was  required  to  dismiss  its 
case  alleging  that  an  annual  survey  the 


Georgia  Department  of  Community 
Health  (DCH)  issued  to  ambulatory  sur¬ 
gery  centers  (ASC)  sought  information 
beyond  the  scope  of  O.C.G.A.  §  31-6-70. 
Furthermore,  the  procedures  set  forth  in 
the  Georgia  Administrative  Procedure 
Act,  O.C.G.A.  §  50-13-19  and  O.C.G.A. 
§§  31-6-40(c),  and  31-6-47(18),  and  Ga. 
Comp.  R.  &  Regs.  lll-2-2-.05(2)(e)  were 
available  to  ACSs  before  DCH  took  any 
final  adverse  action  against  them  for  fail¬ 
ing  to  provide  the  required  survey  infor¬ 
mation,  the  procedures  afforded  adequate 
administrative  remedies  to  aggrieved 
ACSs.  Ga.  Soc’y  of  Ambulatory  Surgery 
Ctrs.  v.  Ga.  Dep’t  of  Cmty.  Health,  316  Ga. 
App.  433,  729  S.E.2d  565  (2012). 

Certificate  of  need  properly  denied. 

Appellate  court  reinstated  the  agency 
denial  of  a  Certificate  of  Need  to  establish 
an  inpatient  psychiatric  hospital  because 
the  agency’s  conclusion  that  the  applicant 
did  not  meet  the  applicant’s  burden  of 
establishing  no  adverse  impact  on  similar 
existing  programs  was  supported  by  sub¬ 
stantial  evidence,  in  particular,  expert 
testimony  and  exhibits  regarding  the  ap¬ 
plicant’s  unrealistic  projections,  overin¬ 
flated  market  share,  and  failure  to  ac¬ 
count  for  an  existing  facility’s  additional 
30  pediatric  beds.  Tanner  Med.  Ctr.,  Inc.  v. 
Vest  Newnan,  LLC,  337  Ga.  App.  884,  789 
S.E.2d  258  (2016). 

Cited  in  Lakeview  Behavioral  Health 
Sys.,  LLC  v.  UHS  Peachford,  LP,  321  Ga. 
App.  820,  743  S.E.2d  492  (2013). 

care  facilities;  penalty  for  fail- 


31 -6-40.1.  Acquisition  of  health 

ure  to  notify  the  department;  limitation  on  applica¬ 
tions;  agreement  to  care  for  indigent  patients;  re¬ 
quirements  for  destination  cancer  hospitals;  notice 
and  hearing  provisions  for  penalties  authorized  un¬ 
der  this  Code  section. 
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Cited  in  Lakeview  Behavioral  Health 
Sys.,  LLC  v.  UHS  Peachford,  LP,  321  Ga. 
App.  820,  743  S.E.2d  492  (2013). 
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31-6-40.2.  New  perinatal  services. 

JUDICIAL  DECISIONS 


Cited  in  Lakeview  Behavioral  Health 
Sys.,  LLC  v.  UHS  Peachford,  LP,  321  Ga. 

App.  820,  743  S.E.2d  492  (2013). 

31-6-42.  Qualifications  for  issuance  of  certificate. 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  64  Mercer  L.  Rev. 

39  (2012). 


JUDICIAL  DECISIONS 


Definition  of  “part  of  a  hospital”  not 
unconsitutionally  vague.  —  Ga.  Comp. 
R.  Regs.  111-2-2-.40,  which  provided  that 
an  ambulatory  surgical  center  (ASC)  that 
was  part  of  a  hospital  was  not  subject  to 
more  stringent  certificate  of  need  (CON) 
specifications,  was  not  unconstitutionally 
vague  because  it  stated  two  clear  exam¬ 
ples  of  when  an  ASC  was  part  of  a  hospital 
and  provided  that  other  situations  would 
be  considered  under  a  case-by-case  review 
by  the  Department  of  Community  Health. 
Ga.  Dep’t  of  Cmty.  Health  v.  Northside 
Hosp.,  Inc.,  295  Ga.  446,  761  S.E.2d  74 
(2014). 

Evidence  sustaining  denial  of  ap¬ 
plications. 

Appellate  court  reinstated  the  agency 
denial  of  a  Certificate  of  Need  to  establish 
an  inpatient  psychiatric  hospital  because 
the  agency’s  conclusion  that  the  applicant 
did  not  meet  the  applicant’s  burden  of 


establishing  no  adverse  impact  on  similar 
existing  programs  was  supported  by  sub¬ 
stantial  evidence,  in  particular,  expert 
testimony  and  exhibits  regarding  the  ap¬ 
plicant’s  unrealistic  projections,  overin¬ 
flated  market  share,  and  failure  to  ac¬ 
count  for  an  existing  facility’s  additional 
30  pediatric  beds.  Tanner  Med.  Ctr.,  Inc.  v. 
Vest  Newnan,  LLC,  337  Ga.  App.  884,  789 
S.E.2d  258  (2016). 

Reversal  of  the  agency  and  denial  of  a 
Certificate  of  Need  (CON)  was  affirmed 
because  the  atypical  barrier  exception  did 
not  support  the  agency’s  grant  of  the  CON 
as  its  interpretation  of  the  atypical  barrier 
exception  in  the  rule  was  inconsistent 
with  the  plain  language  of  the  rule,  clearly 
erroneous,  and  prejudiced  the  substantial 
rights  of  the  challenging  hospitals  who 
already  provided  the  same  services. 
ASMC,  LLC  v.  Northside  Iiosp.,  Inc.,  344 
Ga.  App.  576,  810  S.E.2d  663  (2018). 


31-6-43.  Acceptance  or  rejection  of  application  for  certificate. 


JUDICIAL  DECISIONS 


Certificate  of  need  properly  denied. 

Appellate  court  reinstated  the  agency 
denial  of  a  Certificate  of  Need  to  establish 
an  inpatient  psychiatric  hospital  because 
the  agency’s  conclusion  that  the  applicant 
did  not  meet  the  applicant’s  burden  of 
establishing  no  adverse  impact  on  similar 
existing  programs  was  supported  by  sub¬ 


stantial  evidence,  in  particular,  expert 
testimony  and  exhibits  regarding  the  ap¬ 
plicant’s  unrealistic  projections,  overin¬ 
flated  market  share,  and  failure  to  ac¬ 
count  for  an  existing  facility’s  additional 
30  pediatric  beds.  Tanner  Med.  Ctr.,  Inc.  v. 
Vest  Newnan,  LLC,  337  Ga.  App.  884,  789 
S.E.2d  258  (2016). 
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Cited  in  ASMC,  LLC  v.  Northside 
Hosp.,  Inc.,  344  Ga.  App.  576,  810  S.E.2d 
663  (2018). 

31-6-44.  Certificate  of  Need  Appeal  Panel. 

JUDICIAL  DECISIONS 


Evidence  sustaining  denial  of  ap¬ 
plications. 

Appellate  court  reinstated  the  agency 
denial  of  a  Certificate  of  Need  to  establish 
an  inpatient  psychiatric  hospital  because 
the  agency’s  conclusion  that  the  applicant 
did  not  meet  the  applicant’s  burden  of 
establishing  no  adverse  impact  on  similar 
existing  programs  was  supported  by  sub¬ 
stantial  evidence,  in  particular,  expert 
testimony  and  exhibits  regarding  the  ap¬ 
plicant’s  unrealistic  projections,  overin¬ 
flated  market  share,  and  failure  to  ac¬ 
count  for  an  existing  facility’s  additional 
30  pediatric  beds.  Tanner  Med.  Ctr.,  Inc.  v. 
Vest  Newnan,  LLC,  337  Ga.  App.  884,  789 
S.E.2d  258  (2016). 

31-6-44.1.  Judicial  review. 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  65  Mercer  L.  Rev. 
41  (2013).  For  annual  survey  on  adminis- 

JUDICIAL 

Construction.  —  Georgia  Court  of  Ap¬ 
peals  finds  that  the  Georgia  legislature 
uses  the  term  “jurisdiction”  under 
O.C.G.A.  §  3 1-6-44. 1(c)  with  regard  to  at¬ 
torney  fees  because  the  legislature  in¬ 
tends  to  refer  to  something  other  than  a 
challenge  asserting  that  the  Georgia  De¬ 
partment  of  Community  Health  (DCH) 
exceeded  the  department’s  statutory  au¬ 
thority  or  acted  ultra  vires  in  issuing  a 
particular  decision  with  regard  to  a  Cer¬ 
tificate  of  Need;  rather,  the  Court  of  Ap¬ 
peals  concludes  that  the  legislature  in¬ 
tends  the  second  exception  to  encompass 
challenges  to  the  DCH’s  jurisdiction  as  a 
whole.  Lakeview  Behavioral  Health  Sys., 
LLC  v.  UHS  Peachford,  LP,  321  Ga.  App. 
820,  743  S.E.2d  492  (2013). 

Georgia  Court  of  Appeals  concludes  that 
the  Georgia  legislature  uses  the  term  “ju- 


Reversal  of  the  agency  and  denial  of  a 
Certificate  of  Need  (CON)  was  affirmed 
because  the  atypical  barrier  exception  did 
not  support  the  agency’s  grant  of  the  CON 
as  the  agency’s  interpretation  of  the  atyp¬ 
ical  barrier  exception  in  the  rule  was 
inconsistent  with  the  plain  language  of 
the  rule,  clearly  erroneous,  and  prejudiced 
the  substantial  rights  of  the  challenging 
hospitals  who  already  provided  the  same 
services.  ASMC,  LLC  v.  Northside  Hosp., 
Inc.,  344  Ga.  App.  576,  810  S.E.2d  663 
(2018). 

Cited  in  Lakeview  Behavioral  Health 
Sys.,  LLC  v.  UHS  Peachford,  LP,  321  Ga. 
App.  820,  743  S.E.2d  492  (2013). 


trative  law,  see  69  Mercer  L.  Rev.  15 
(2017). 


DECISIONS 

risdiction”  in  O.C.G.A.  §  31-6-44. 1(c)  to 
refer  to  the  Georgia  Department  of  Com¬ 
munity  Health’s  general  power  to  act  and 
not  to  the  department’s  authority  to  act 
with  regard  to  a  particular  Certificate  of 
Need.  Lakeview  Behavioral  Health  Sys., 
LLC  v.  UHS  Peachford,  LP,  321  Ga.  App. 
820,  743  S.E.2d  492  (2013). 

DCH  order  affirmed  by  operation  of 
law.  —  In  an  appeal  from  a  decision  of  the 
Georgia  Department  of  Community 
Health  (DCH)  granting  a  certificate  of 
need  to  a  surgical  facility,  when  the  trial 
court  failed  to  enter  the  court’s  order  until 
48  days  after  the  hearing,  under  O.C.G.A. 
§  31-6-44.1,  the  final  decision  of  the  DCH 
was  affirmed  by  operation  of  law,  making 
the  trial  court’s  order  void.  Kennestone 
Hosp.,  Inc.  v.  Cartersville  Med.  Ctr.,  Inc., 
341  Ga.  App.  28,  798  S.E.2d  381  (2017). 
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Attorney’s  fees.  —  In  a  case  in  which 
the  Department  of  Community  Health’s 
denial  of  a  certificate  of  need  was  af¬ 
firmed,  the  appellants’  motion  for  attorney 
fees  was  improperly  denied  because  the 
superior  court’s  order  on  remand  denied 
the  appellee’s  petition,  thus  establishing 
that  the  appellants  were  the  prevailing 
parties  of  the  appeal  to  the  superior  court 
as  decided  by  a  final  order  of  that  court; 
the  appellate  court’s  previous  order  noted 
that  a  fee  award  in  favor  of  the  appellants 
would  be  issued  following  the  return  of  the 
remittitur  to  the  trial  court;  and  the  ap¬ 
pellate  court’s  previous  decision  affirmed 
the  denial  of  the  certificate  on  grounds 
independent  of  the  appellee’s  constitu¬ 
tional  challenge  to  the  need  rule,  thus 
mooting  those  issues.  Tanner  Medical 
Center,  Inc.  v.  Vest  Newnan,  LLC,  344  Ga. 
App.  901,  No.  A17A2125,  2018  Ga.  App. 
LEXIS  157  (2018). 

Requirements  met.  —  In  a  dispute  by 
a  hospital  challenging  the  grant  of  a  cer¬ 
tificate  of  need  to  a  competitor,  because 
the  trial  court  held  a  hearing  on  the  De¬ 
partment  of  Community  Health’s  and  the 
competitor’s  motion  to  dismiss  within  120 
days  and  its  order  granting  dismissal  was 
entered  less  than  30  days  later,  the  re¬ 
quirements  of  O.C.G.A.  §  31-6-44. 1(b) 
were  fulfilled.  Doctors  Hosp.  of  Augusta, 


LLC  v.  Dep’t  of  Cmty.  Health,  344  Ga.  App. 
583,  No.  A17A1902,  2018  Ga.  App.  LEXIS 
69  (2018). 

Judicial  review  of  agency  deci¬ 
sions.  —  Reversal  of  the  agency  and  de¬ 
nial  of  a  Certificate  of  Need  (CON)  was 
affirmed  because  the  atypical  barrier  ex¬ 
ception  did  not  support  the  agency’s  grant 
of  the  CON  as  the  agency’s  interpretation 
of  the  atypical  barrier  exception  in  the 
rule  was  inconsistent  with  the  plain  lan¬ 
guage  of  the  rule,  clearly  erroneous,  and 
prejudiced  the  substantial  rights  of  the 
challenging  hospitals  who  already  pro¬ 
vided  the  same  services.  ASMC,  LLC  v. 
Northside  Hosp.,  Inc.,  344  Ga.  App.  576, 
810  S.E.2d  663  (2018). 

Application.  —  Trial  court  erred  by 
denying  a  health  system’s  motion  for  at¬ 
torney  fees  pursuant  to  O.C.G.A. 
§  3 1-6-44. 1(c)  with  regard  to  its  success¬ 
ful  defense  to  a  certificate  of  need  chal¬ 
lenge  determination  of  the  Georgia  De¬ 
partment  of  Community  Health  (DCH) 
because  the  challenging  hospital  did  not 
assert  a  jurisdictional  challenge  to  the 
DCH’s  determination,  thus,  the  challenge 
did  not  fall  into  the  exception  to  fees 
under  §  3 1-6-44. 1(c).  Lakeview  Behav¬ 
ioral  Health  Sys.,  LLC  v.  UHS  Peachford, 
LP,  321  Ga.  App.  820,  743  S.E.2d  492 
(2013). 


31-6-45.  Revocation  of  certificate  of  need;  enforcement  of  chap 
ter;  regulatory  investigations  and  examinations. 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  69  Mercer  L.  Rev. 

15  (2017). 


JUDICIAL  DECISIONS 

Cited  in  Lakeview  Behavioral  Health 
Sys.,  LLC  v.  UHS  Peachford,  LP,  321  Ga. 

App.  820,  743  S.E.2d  492  (2013). 

31-6-47.  Exemptions  from  chapter. 

(a)  Notwithstanding  the  other  provisions  of  this  chapter,  this  chapter 
shall  not  apply  to: 

(1)  Infirmaries  operated  by  educational  institutions  for  the  sole 
and  exclusive  benefit  of  students,  faculty  members,  officers,  or 
employees  thereof; 
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(2)  Infirmaries  or  facilities  operated  by  businesses  for  the  sole  and 
exclusive  benefit  of  officers  or  employees  thereof,  provided  that  such 
infirmaries  or  facilities  make  no  provision  for  overnight  stay  by 
persons  receiving  their  services; 

(3)  Institutions  operated  exclusively  by  the  federal  government  or 
by  any  of  its  agencies; 

(4)  Offices  of  private  physicians  or  dentists  whether  for  individual 
or  group  practice,  except  as  otherwise  provided  in  paragraph  (3)  or  (7) 
of  subsection  (a)  of  Code  Section  31-6-40; 

(5)  Religious,  nonmedical  health  care  institutions  as  defined  in  42 
U.S.C.  §  1395x(ss)(l),  listed  and  certified  by  a  national  accrediting 
organization; 

(6)  Site  acquisitions  for  health  care  facilities  or  preparation  or 
development  costs  for  such  sites  prior  to  the  decision  to  file  a 
certificate  of  need  application; 

(7)  Expenditures  related  to  adequate  preparation  and  develop¬ 
ment  of  an  application  for  a  certificate  of  need; 

(8)  The  commitment  of  funds  conditioned  upon  the  obtaining  of  a 
certificate  of  need; 

(9)  Expenditures  for  the  acquisition  of  existing  health  care  facili¬ 
ties  by  stock  or  asset  purchase,  merger,  consolidation,  or  other  lawful 
means  unless  the  facilities  are  owned  or  operated  by  or  on  behalf  of  a: 

(A)  Political  subdivision  of  this  state; 

(B)  Combination  of  such  political  subdivisions;  or 

(C)  Hospital  authority,  as  defined  in  Article  4  of  Chapter  7  of  this 

title; 

(9.1)  Expenditures  for  the  restructuring  of  or  for  the  acquisition  by 
stock  or  asset  purchase,  merger,  consolidation,  or  other  lawful  means 
of  an  existing  health  care  facility  which  is  owned  or  operated  by  or  on 
behalf  of  any  entity  described  in  subparagraph  (A),  (B),  or  (C)  of 
paragraph  (9)  of  this  subsection  only  if  such  restructuring  or  acqui¬ 
sition  is  made  by  any  entity  described  in  subparagraph  (A),  (B),  or  (C) 
of  paragraph  (9)  of  this  subsection; 

(9.2)  The  purchase  of  a  closing  hospital  or  of  a  hospital  that  has 
been  closed  for  no  more  than  12  months  by  a  hospital  in  a  contiguous 
county  to  repurpose  the  facility  as  a  micro-hospital; 

(10)  Expenditures  of  less  than  $870,000.00  for  any  minor  or  major 
repair  or  replacement  of  equipment  by  a  health  care  facility  that  is 
not  owned  by  a  group  practice  of  physicians  or  a  hospital  and  that 
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provides  diagnostic  imaging  services  if  such  facility  received  a  letter 
of  nonreviewability  from  the  department  prior  to  July  1,  2008.  This 
paragraph  shall  not  apply  to  such  facilities  in  rural  counties; 

(10.1)  Except  as  provided  in  paragraph  (10)  of  this  subsection, 
expenditures  for  the  minor  or  major  repair  of  a  health  care  facility  or 
a  facility  that  is  exempt  from  the  requirements  of  this  chapter,  parts 
thereof  or  services  provided  or  equipment  used  therein;  or  the 
replacement  of  equipment,  including  but  not  limited  to  CT  scanners 
previously  approved  for  a  certificate  of  need; 

(11)  Capital  expenditures  otherwise  covered  by  this  chapter  re¬ 
quired  solely  to  eliminate  or  prevent  safety  hazards  as  defined  by 
federal,  state,  or  local  fire,  building,  environmental,  occupational 
health,  or  life  safety  codes  or  regulations,  to  comply  with  licensing 
requirements  of  the  department,  or  to  comply  with  accreditation 
standards  of  a  nationally  recognized  health  care  accreditation  body; 

(12)  Cost  overruns  whose  percentage  of  the  cost  of  a  project  is 
equal  to  or  less  than  the  cumulative  annual  rate  of  increase  in  the 
composite  construction  index,  published  by  the  Bureau  of  the  Census 
of  the  Department  of  Commerce,  of  the  United  States  government, 
calculated  from  the  date  of  approval  of  the  project; 

(13)  Transfers  from  one  health  care  facility  to  another  such  facility 
of  major  medical  equipment  previously  approved  under  or  exempted 
from  certificate  of  need  review,  except  where  such  transfer  results  in 
the  institution  of  a  new  clinical  health  service  for  which  a  certificate 
of  need  is  required  in  the  facility  acquiring  said  equipment,  provided 
that  such  transfers  are  recorded  at  net  book  value  of  the  medical 
equipment  as  recorded  on  the  books  of  the  transferring  facility; 

(14)  New  institutional  health  services  provided  by  or  on  behalf  of 
health  maintenance  organizations  or  related  health  care  facilities  in 
circumstances  defined  by  the  department  pursuant  to  federal  law; 

(15)  Increases  in  the  bed  capacity  of  a  hospital  up  to  ten  beds  or  10 
percent  of  capacity,  whichever  is  greater,  in  any  consecutive  two-year 
period,  in  a  hospital  that  has  maintained  an  overall  occupancy  rate 
greater  than  75  percent  for  the  previous  12  month  period; 

(16)  Expenditures  for  nonclinical  projects,  including  parking  lots, 
parking  decks,  and  other  parking  facilities;  computer  systems,  soft¬ 
ware,  and  other  information  technology;  medical  office  buildings;  and 
state  mental  health  facilities; 

(17)  Continuing  care  retirement  communities,  provided  that  the 
skilled  nursing  component  of  the  facility  is  for  the  exclusive  use  of 
residents  of  the  continuing  care  retirement  community  and  that  a 
written  exemption  is  obtained  from  the  department;  provided,  how- 
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ever,  that  new  sheltered  nursing  home  beds  may  be  used  on  a  limited 
basis  by  persons  who  are  not  residents  of  the  continuing  care 
retirement  community  for  a  period  up  to  five  years  after  the  date  of 
issuance  of  the  initial  nursing  home  license,  but  such  beds  shall  not 
be  eligible  for  Medicaid  reimbursement.  For  the  first  year,  the 
continuing  care  retirement  community  sheltered  nursing  facility  may 
utilize  not  more  than  50  percent  of  its  licensed  beds  for  patients  who 
are  not  residents  of  the  continuing  care  retirement  community.  In  the 
second  year  of  operation,  the  continuing  care  retirement  community 
shall  allow  not  more  than  40  percent  of  its  licensed  beds  for  new 
patients  who  are  not  residents  of  the  continuing  care  retirement 
community.  In  the  third  year  of  operation,  the  continuing  care 
retirement  community  shall  allow  not  more  than  30  percent  of  its 
licensed  beds  for  new  patients  who  are  not  residents  of  the  continuing 
care  retirement  community.  In  the  fourth  year  of  operation,  the 
continuing  care  retirement  community  shall  allow  not  more  than  20 
percent  of  its  licensed  beds  for  new  patients  who  are  not  residents  of 
the  continuing  care  retirement  community.  In  the  fifth  year  of 
operation,  the  continuing  care  retirement  community  shall  allow  not 
more  than  10  percent  of  its  licensed  beds  for  new  patients  who  are  not 
residents  of  the  continuing  care  retirement  community.  At  no  time 
during  the  first  five  years  shall  the  continuing  care  retirement 
community  sheltered  nursing  facility  occupy  more  than  50  percent  of 
its  licensed  beds  with  patients  who  are  not  residents  under  contract 
with  the  continuing  care  retirement  community.  At  the  end  of  the 
five-year  period,  the  continuing  care  retirement  community  sheltered 
nursing  facility  shall  be  utilized  exclusively  by  residents  of  the 
continuing  care  retirement  community,  and  at  no  time  shall  a 
resident  of  a  continuing  care  retirement  community  be  denied  access 
to  the  sheltered  nursing  facility.  At  no  time  shall  any  existing  patient 
be  forced  to  leave  the  continuing  care  retirement  community  to 
comply  with  this  paragraph.  The  department  is  authorized  to  pro¬ 
mulgate  rules  and  regulations  regarding  the  use  and  definition  of 
“sheltered  nursing  facility”  in  a  manner  consistent  with  this  Code 
section.  Agreements  to  provide  continuing  care  include  agreements  to 
provide  care  for  any  duration,  including  agreements  that  are  termi¬ 
nable  by  either  party; 

(18)  Any  single  specialty  ambulatory  surgical  center  that: 

(A)(i)  Has  capital  expenditures  associated  with  the  construction, 
development,  or  other  establishment  of  the  clinical  health  service 
which  do  not  exceed  $2.5  million;  or 

(ii)  Is  the  only  single  specialty  ambulatory  surgical  center  in 
the  county  owned  by  the  group  practice  and  has  two  or  fewer 
operating  rooms;  provided,  however,  that  a  center  exempt  pur- 
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suant  to  this  division  shall  be  required  to  obtain  a  certificate  of 
need  in  order  to  add  any  additional  operating  rooms; 

(B)  Has  a  hospital  affiliation  agreement  with  a  hospital  within  a 
reasonable  distance  from  the  facility  or  the  medical  staff  at  the 
center  has  admitting  privileges  or  other  acceptable  documented 
arrangements  with  such  hospital  to  ensure  the  necessary  backup 
for  the  center  for  medical  complications.  The  center  shall  have  the 
capability  to  transfer  a  patient  immediately  to  a  hospital  within  a 
reasonable  distance  from  the  facility  with  adequate  emergency 
room  services.  Hospitals  shall  not  unreasonably  deny  a  transfer 
agreement  or  affiliation  agreement  to  the  center; 

(C) (i)  Provides  care  to  Medicaid  beneficiaries  and,  if  the  facility 
provides  medical  care  and  treatment  to  children,  to  PeachCare 
for  Kids  beneficiaries  and  provides  uncompensated  indigent  and 
charity  care  in  an  amount  equal  to  or  greater  than  2  percent  of  its 
adjusted  gross  revenue;  or 

(ii)  If  the  center  is  not  a  participant  in  Medicaid  or  the 
PeachCare  for  Kids  Program,  provides  uncompensated  care  to 
Medicaid  beneficiaries  and,  if  the  facility  provides  medical  care 
and  treatment  to  children,  to  PeachCare  for  Kids  beneficiaries, 
uncompensated  indigent  and  charity  care,  or  both  in  an  amount 
equal  to  or  greater  than  4  percent  of  its  adjusted  gross  revenue; 

provided,  however,  single  specialty  ambulatory  surgical  centers 
owned  by  physicians  in  the  practice  of  ophthalmology  shall  not  be 
required  to  comply  with  this  subparagraph;  and 

(D)  Provides  annual  reports  in  the  same  manner  and  in  accor¬ 
dance  with  Code  Section  31-6-70. 

Noncompliance  with  any  condition  of  this  paragraph  shall  result  in  a 
monetary  penalty  in  the  amount  of  the  difference  between  the 
services  which  the  center  is  required  to  provide  and  the  amount 
actually  provided  and  may  be  subject  to  revocation  of  its  exemption 
status  by  the  department  for  repeated  failure  to  pay  any  fines  or 
moneys  due  to  the  department  or  for  repeated  failure  to  produce  data 
as  required  by  Code  Section  31-6-70  after  notice  to  the  exemption 
holder  and  a  fair  hearing  pursuant  to  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act.”  The  dollar  amount  specified 
in  this  paragraph  shall  be  adjusted  annually  by  an  amount  calculated 
by  multiplying  such  dollar  amount  (as  adjusted  for  the  preceding 
year)  by  the  annual  percentage  of  change  in  the  composite  index  of 
construction  material  prices,  or  its  successor  or  appropriate  replace¬ 
ment  index,  if  any,  published  by  the  United  States  Department  of 
Commerce  for  the  preceding  calendar  year,  commencing  on  July  1, 
2009,  and  on  each  anniversary  thereafter  of  publication  of  the  index. 
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The  department  shall  immediately  institute  rule-making  procedures 
to  adopt  such  adjusted  dollar  amounts.  In  calculating  the  dollar 
amounts  of  a  proposed  project  for  purposes  of  this  paragraph,  the 
costs  of  all  items  subject  to  review  by  this  chapter  and  items  not 
subject  to  review  by  this  chapter  associated  with  and  simultaneously 
developed  or  proposed  with  the  project  shall  be  counted,  except  for 
the  expenditure  or  commitment  of  or  incurring  an  obligation  for  the 
expenditure  of  funds  to  develop  certificate  of  need  applications, 
studies,  reports,  schematics,  preliminary  plans  and  specifications  or 
working  drawings,  or  to  acquire  sites; 

(19)  Any  joint  venture  ambulatory  surgical  center  that: 

(A)  Has  capital  expenditures  associated  with  the  construction, 
development,  or  other  establishment  of  the  clinical  health  service 
which  do  not  exceed  $5  million; 

(B) (i)  Provides  care  to  Medicaid  beneficiaries  and,  if  the  facility 
provides  medical  care  and  treatment  to  children,  to  PeachCare 
for  Kids  beneficiaries  and  provides  uncompensated  indigent  and 
charity  care  in  an  amount  equal  to  or  greater  than  2  percent  of  its 
adjusted  gross  revenue;  or 

(ii)  If  the  center  is  not  a  participant  in  Medicaid  or  the 
PeachCare  for  Kids  Program,  provides  uncompensated  care  to 
Medicaid  beneficiaries  and,  if  the  facility  provides  medical  care 
and  treatment  to  children,  to  PeachCare  for  Kids  beneficiaries, 
uncompensated  indigent  and  charity  care,  or  both  in  an  amount 
equal  to  or  greater  than  4  percent  of  its  adjusted  gross  revenue; 
and 

(C)  Provides  annual  reports  in  the  same  manner  and  in  accor¬ 
dance  with  Code  Section  31-6-70. 

Noncompliance  with  any  condition  of  this  paragraph  shall  result  in  a 
monetary  penalty  in  the  amount  of  the  difference  between  the 
services  which  the  center  is  required  to  provide  and  the  amount 
actually  provided  and  may  be  subject  to  revocation  of  its  exemption 
status  by  the  department  for  repeated  failure  to  pay  any  fines  or 
moneys  due  to  the  department  or  for  repeated  failure  to  produce  data 
as  required  by  Code  Section  31-6-70  after  notice  to  the  exemption 
holder  and  a  fair  hearing  pursuant  to  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act.”  The  dollar  amount  specified 
in  this  paragraph  shall  be  adjusted  annually  by  an  amount  calculated 
by  multiplying  such  dollar  amount  (as  adjusted  for  the  preceding 
year)  by  the  annual  percentage  of  change  in  the  composite  index  of 
construction  material  prices,  or  its  successor  or  appropriate  replace¬ 
ment  index,  if  any,  published  by  the  United  States  Department  of 
Commerce  for  the  preceding  calendar  year,  commencing  on  July  1, 
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2009,  and  on  each  anniversary  thereafter  of  publication  of  the  index. 
The  department  shall  immediately  institute  rule-making  procedures 
to  adopt  such  adjusted  dollar  amounts.  In  calculating  the  dollar 
amounts  of  a  proposed  project  for  purposes  of  this  paragraph,  the 
costs  of  all  items  subject  to  review  by  this  chapter  and  items  not 
subject  to  review  by  this  chapter  associated  with  and  simultaneously 
developed  or  proposed  with  the  project  shall  be  counted,  except  for 
the  expenditure  or  commitment  of  or  incurring  an  obligation  for  the 
expenditure  of  funds  to  develop  certificate  of  need  applications, 
studies,  reports,  schematics,  preliminary  plans  and  specifications  or 
working  drawings,  or  to  acquire  sites; 

(20)  Expansion  of  services  by  an  imaging  center  based  on  a 
population  needs  methodology  taking  into  consideration  whether  the 
population  residing  in  the  area  served  by  the  imaging  center  has  a 
need  for  expanded  services,  as  determined  by  the  department  in 
accordance  with  its  rules  and  regulations,  if  such  imaging  center: 

(A)  Was  in  existence  and  operational  in  this  state  on  January  1, 
2008; 

(B)  Is  owned  by  a  hospital  or  by  a  physician  or  a  group  of 
physicians  comprising  at  least  80  percent  ownership  who  are 
currently  board  certified  in  radiology; 

(C)  Provides  three  or  more  diagnostic  and  other  imaging  ser¬ 
vices; 

(D)  Accepts  all  patients  regardless  of  ability  to  pay;  and 

(E)  Provides  uncompensated  indigent  and  charity  care  in  an 
amount  equal  to  or  greater  than  the  amount  of  such  care  provided 
by  the  geographically  closest  general  acute  care  hospital;  provided, 
however,  this  paragraph  shall  not  apply  to  an  imaging  center  in  a 
rural  county; 

(21)  Diagnostic  cardiac  catheterization  in  a  hospital  setting  on 
patients  15  years  of  age  and  older; 

(22)  Therapeutic  cardiac  catheterization  in  hospitals  selected  by 
the  department  prior  to  July  1,  2008,  to  participate  in  the  Atlantic 
Cardiovascular  Patient  Outcomes  Research  Team  (C-PORT)  Study 
and  therapeutic  cardiac  catheterization  in  hospitals  that,  as  deter¬ 
mined  by  the  department  on  an  annual  basis,  meet  the  criteria  to 
participate  in  the  C-PORT  Study  but  have  not  been  selected  for 
participation;  provided,  however,  that  if  the  criteria  requires  a 
transfer  agreement  to  another  hospital,  no  hospital  shall  unreason¬ 
ably  deny  a  transfer  agreement  to  another  hospital; 

(23)  Infirmaries  or  facilities  operated  by,  on  behalf  of,  or  under 
contract  with  the  Department  of  Corrections  or  the  Department  of 
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Juvenile  Justice  for  the  sole  and  exclusive  purpose  of  providing 
health  care  services  in  a  secure  environment  to  prisoners  within  a 
penal  institution,  penitentiary,  prison,  detention  center,  or  other 
secure  correctional  institution,  including  correctional  institutions 
operated  by  private  entities  in  this  state  which  house  inmates  under 
the  Department  of  Corrections  or  the  Department  of  Juvenile  Justice; 

(24)  The  relocation  of  any  skilled  nursing  facility,  intermediate 
care  facility,  or  micro-hospital  within  the  same  county,  any  other 
health  care  facility  in  a  rural  county  within  the  same  county,  and  any 
other  health  care  facility  in  an  urban  county  within  a  three-mile 
radius  of  the  existing  facility  so  long  as  the  facility  does  not  propose 
to  offer  any  new  or  expanded  clinical  health  services  at  the  new 
location; 

(25)  Facilities  which  are  devoted  to  the  provision  of  treatment  and 
rehabilitative  care  for  periods  continuing  for  24  hours  or  longer  for 
persons  who  have  traumatic  brain  injury,  as  defined  in  Code  Section 
37-3-1;  and 

(26)  Capital  expenditures  for  a  project  otherwise  requiring  a 
certificate  of  need  if  those  expenditures  are  for  a  project  to  remodel, 
renovate,  replace,  or  any  combination  thereof,  a  medical-surgical 
hospital  and: 

(A)  That  hospital: 

(i)  Has  a  bed  capacity  of  not  more  than  50  beds; 

(ii)  Is  located  in  a  county  in  which  no  other  medical-surgical 
hospital  is  located; 

(iii)  Has  at  any  time  been  designated  as  a  disproportionate 
share  hospital  by  the  department;  and 

(iv)  Has  at  least  45  percent  of  its  patient  revenues  derived 
from  medicare,  Medicaid,  or  any  combination  thereof,  for  the 
immediately  preceding  three  years;  and 

(B)  That  project: 

(i)  Does  not  result  in  any  of  the  following: 

(I)  The  offering  of  any  new  clinical  health  services; 

(II)  Any  increase  in  bed  capacity; 

(III)  Any  redistribution  of  existing  beds  among  existing 

clinical  health  services;  or 

(IV)  Any  increase  in  capacity  of  existing  clinical  health 

services; 


2018  Supp. 


79 


31-6-47 


HEALTH 


31-6-70 


(ii)  Has  at  least  80  percent  of  its  capital  expenditures  financed 
by  the  proceeds  of  a  special  purpose  county  sales  and  use  tax 
imposed  pursuant  to  Article  3  of  Chapter  8  of  Title  48;  and 

(iii)  Is  located  within  a  three-mile  radius  of  and  within  the 
same  county  as  the  hospital’s  existing  facility. 

(b)  By  rule,  the  department  shall  establish  a  procedure  for  expedit¬ 
ing  or  waiving  reviews  of  certain  projects  the  nonreview  of  which  it 
deems  compatible  with  the  purposes  of  this  chapter,  in  addition  to 
expenditures  exempted  from  review  by  this  Code  section.  (Code  1981, 
§  31-6-47,  enacted  by  Ga.  L.  1983,  p.  1566,  §  1;  Ga.  L.  1984,  p.  22,  §  31; 
Ga.  L.  1989,  p.  393,  §  1;  Ga.  L.  1991,  p.  1419,  §  2;  Ga.  L.  1991,  p.  1871, 
§  8;  Ga.  L.  1999,  p.  296,  §§  22,  24;  Ga.  L.  2008,  p.  9,  §  2/HB  967;  Ga. 
L.  2008,  p.  12,  §  1-1/SB  433;  Ga.  L.  2009,  p.  8,  §  31/SB  46;  Ga.  L.  2009, 
p.  453,  §  1-24/HB  228;  Ga.  L.  2012,  p.  337,  §  1/SB  361;  Ga.  L.  2018,  p. 
132,  §  5/HB  769.) 

The  2018  amendment,  effective  July  inserted  or  micro-hospital”  near  the 
1,  2018,  added  paragraph  (a)(9.2);  and  middle  of  paragraph  (a)(24). 


JUDICIAL  DECISIONS 


Exhaustion  of  administrative  reme¬ 
dies. 

Because  the  Georgia  Society  of  Ambula¬ 
tory  Surgical  Centers  represented  the  in¬ 
terests  of  members  that  had  adequate 
administrative  remedies,  and  those  mem¬ 
bers  had  not  exhausted  those  remedies, 
the  trial  court  was  required  to  dismiss  its 
case  alleging  that  an  annual  survey  the 
Georgia  Department  of  Community 
Health  (DCH)  issued  to  ambulatory  sur¬ 
gery  centers  (ASC)  sought  information 
beyond  the  scope  of  O.C.G.A.  §  31-6-70. 
Furthermore,  the  procedures  set  forth  in 
the  Georgia  Administrative  Procedure 


Act,  O.C.G.A.  §  50-13-19  and  O.C.G.A. 
§§  31-6-40(c),  and  31-6-47(18),  and  Ga. 
Comp.  R.  &  Regs.  lll-2-2-.05(2)(e)  were 
available  to  ASCs  before  DCH  took  any 
final  adverse  action  against  them  for  fail¬ 
ing  to  provide  the  required  survey  infor¬ 
mation,  the  procedures  afforded  adequate 
administrative  remedies  to  aggrieved 
ASCs.  Ga.  Soc’y  of  Ambulatory  Surgery 
Ctrs.  v.  Ga.  Dep’t  of  Cmty.  Health,  316  Ga. 
App.  433,  729  S.E.2d  565  (2012). 

Cited  in  Lakeview  Behavioral  Health 
Sys.,  LLC  v.  UHS  Peachford,  LP,  321  Ga. 
App.  820,  743  S.E.2d  492  (2013). 


ARTICLE  4 
REPORTS 


31-6-70.  Reports  to  the  department  by  certain  health  care  facil¬ 
ities  and  all  ambulatory  surgical  centers  and  imaging 
centers. 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  64  Mercer  L.  Rev. 

39  (2012). 
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JUDICIAL  DECISIONS 


Exhaustion  of  administrative  reme¬ 
dies. 

Because  the  Georgia  Society  of  Ambula¬ 
tory  Surgical  Centers  represented  the  in¬ 
terests  of  members  that  had  adequate 
administrative  remedies,  and  those  mem¬ 
bers  had  not  exhausted  those  remedies, 
the  trial  court  was  required  to  dismiss  its 
case  alleging  that  an  annual  survey  the 
Georgia  Department  of  Community 
Health  (DCH)  issued  to  ambulatory  sur¬ 
gery  centers  (ASC)  sought  information 
beyond  the  scope  of  O.C.G.A.  §  31-6-70. 


Furthermore,  the  procedures  set  forth  in 
the  Georgia  Administrative  Procedure 
Act,  O.C.G.A.  §  50-13-19  and  O.C.G.A. 
§§  31-6-40(c),  and  31-6-47(18),  and  Ga. 
Comp.  R.  &  Regs.  lll-2-2-.05(2)(e)  were 
available  to  ASCs  before  DCH  took  any 
final  adverse  action  against  them  for  fail¬ 
ing  to  provide  the  required  survey  infor¬ 
mation,  the  procedures  afforded  adequate 
administrative  remedies  to  aggrieved 
ASCs.  Ga.  Soc’y  of  Ambulatory  Surgery 
Ctrs.  v.  Ga.  Dep’t  of  Cmty.  Health,  316  Ga. 
App.  433,  729  S.E.2d  565  (2012). 


CHAPTER  7 


REGULATION  AND  CONSTRUCTION  OF  HOSPITALS 
AND  OTHER  HEALTH  CARE  FACILITIES 


Article  1 

Regulation  of  Hospitals  and 
Related  Institutions 


Sec. 

31-7-3.2. 

31-7-3.3. 

31-7-3.4. 


31-7-12.1. 


31-7-12.3. 


31-7-12.3. 


Notice  of  cited  deficiency  and 
imposition  of  sanction. 
“Excluded  party”  defined;  lia¬ 
bility;  notice;  dismissal;  other 
procedural  factors. 

Carrying  of  liability  insur¬ 
ance  or  establishment  of 
self-insurance  trust  as  condi¬ 
tion  precedent  to  obtaining  or 
maintaining  permit. 
Unlicensed  personal  care 
home;  civil  penalties;  negli¬ 
gence  per  se  for  certain  legal 
claims;  declared  nuisance 
dangerous  to  public  health, 
safety,  and  welfare;  criminal 
sanctions. 

(Effective  until  October  1, 
2019.  See  note.)  Adoption  of 
rules  and  regulations  to  im¬ 
plement  Code  Sections 
31-7-12  and  31-7-12.2. 
(Effective  October  1,  2019. 


Sec. 

See  note.)  Adoption  of  rules 
and  regulations  to  implement 
Code  Sections  31-7-12  and 
31-7-12.2. 

31-7-16.  Determination  or  pronounce¬ 
ment  of  death  of  patient  who 
died  in  facility  classified  as 
nursing  home. 

31-7-19.  Nursing  homes  to  annually 
offer  influenza  vaccinations  to 
health  care  workers  and  other 
employees;  immunity  from  li¬ 
ability. 

31-7-20.  Medical  facilities  to  make 
good  faith  application  to 
southern  regional  TRICARE 
managed  care  support  coordi¬ 
nator  for  certification  in  the 
TRICARE  program. 

31-7-21.  Provision  of  influenza  educa¬ 
tion  information  to  assisted 
living  community  residents. 

Article  2 


Georgia  Building  Authority 
(Hospital) 

31-7-22  through  31-7-40  [Repealed]. 


2018  Supp. 


81 


T.31,  C.7 


HEALTH 


T.31,  C.7 


Article  3 


Article  11 


Grants  for  Construction  and 
Modernization  of  Medical 
Facilities 


Sec. 

31-7-50.  Authorization  of  grants-in-aid. 

31-7-51.  Definitions. 

31-7-53.  Matching  formula;  priority 
system;  use  of  earnings;  ap¬ 
proval  of  federal  grant. 

31-7-54.  Manner  of  expenditure  of  con¬ 

struction  funds. 

31-7-57.  Procedure  for  grants  to  spon¬ 
sors  of  construction  projects; 
injunction  of  operation  by 
transferee  in  violation  of  arti¬ 
cle. 

Article  4 

County  and  Municipal  Hospital 
Authorities 

31-7-77.  Prohibition  on  for-profit  proj¬ 
ects;  rates  and  charges;  utili¬ 
zation  of  revenues  to  pay  cer¬ 
tain  obligations. 

31-7-94.  Grants  to  hospital  authorities 
and  rural  hospital  organiza¬ 
tions. 

31-7-94.1.  Rural  Hospital  Organization 
Assistance  Act;  legislative 
findings;  certification  of  rural 
hospitals  for  grant  eligibility; 
rules  and  regulations. 

Article  9 
Hospice  Care 

31-7-176.1.  Determination  or  pronounce¬ 
ment  of  death. 

Article  10 

Patient  Centered  and  Family 
Focused  Palliative  Care 


31-7-190. 

31-7-191. 

31-7-192. 


31-7-193. 


Legislative  intent. 

Definitions. 

Georgia  Palliative  Care  and 
Quality  of  Life  Advisory 
Council. 

Palliative  Care  Consumer 
and  Professional  Information 
and  Education  Program. 


Facility  Licensing  and  Employee 
Records  Checks 


Sec. 

31-7-250. 


31-7-254. 


31-7-258. 


31-7-259. 


(Repealed  effective  October  1, 
2019)  Definitions. 

(Repealed  effective  October  1, 
2019)  Transmission  of  direc¬ 
tor’s  fingerprints  to  Georgia 
Crime  Information  Center  for 
review;  notification  to  depart¬ 
ment  of  findings;  retention  of 
fingerprints. 

(Repealed  effective  October  1, 
2019)  Change  of  facility  direc¬ 
tor;  notification  to  depart¬ 
ment;  effect  of  department  de¬ 
termination. 

(Repealed  effective  October  1, 
2019)  Preliminary  records 
check  determination;  suspen¬ 
sion  or  revocation  of  license; 
refusal  to  issue  regular  li¬ 
cense;  fingerprint  check;  em¬ 
ployment  history;  director’s 
criminal  liability;  exempt  em¬ 
ployees;  mitigating  factors  in 
criminal  records  check;  civil 
penalty. 


Article  12 


Health  Care  Data  Collection 

31-7-280.  Health  care  provider  annual 
reports;  form. 


Article  13 


Private  Home  Care  Providers 


31-7-300.  Definitions. 

Article  14 

Nursing  Homes  Employee  Records 

Checks 

31-7-350.  (Effective  until  October  1, 
2019)  Definitions. 

Article  14 

Georgia  Long-term  Care 
Background  Check  Program 

31-7-350.  (Effective  October  1,  2019) 
Short  title;  purpose. 
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Sec. 

31-7-351. 


31-7-352. 


31-7-353. 


31-7-354. 


31-7-355. 


31-7-356. 


31-7-357. 


31-7-358. 


(Effective  October  1,  2019) 
Definitions. 

(Effective  October  1,  2019) 
Registry  check  required;  vali¬ 
dation  of  licensing. 

(Effective  October  1,  2019) 
Records  check  application; 
transmittal  of  fingerprints; 
penalties  for  unauthorized  re¬ 
lease  or  disclosure  of  informa¬ 
tion. 

(Effective  October  1,  2019) 
Consent  to  background 
checks;  certain  results  of 
background  check  barring 
employment;  rights  of  owner, 
applicant,  or  employee. 
(Effective  October  1,  2019) 
Personnel  files;  when  depart¬ 
ment  may  require  back¬ 
ground  check;  result  of  unsat¬ 
isfactory  determination. 
(Effective  October  1,  2019) 
Facility’s  failure  to  comply 
with  provisions;  penalty. 
(Effective  October  1,  2019) 
Required  notice  on  applica¬ 
tion  form. 

(Effective  October  1,  2019)  Li¬ 
cense  revocation  or  withhold¬ 
ing;  additional  requirements. 


Sec. 

31-7-359.  (Effective  October  1,  2019)  Li¬ 
ability  for  civil  damages;  sov¬ 
ereign  immunity  not  waived. 

31-7-360.  (Effective  October  1,  2019) 

Rules  and  regulations. 

31-7-361.  (Effective  October  1,  2019) 

Transfer  of  responsibilities, 
rights,  and  personnel  be¬ 
tween  departments. 

Article  14A 


Central  Caregiver  Registry 


31-7-380. 

31-7-381. 

31-7-382. 


31-7-383. 


31-7-384. 


31-7-385. 


31-7-386. 


(Effective  October  1,  2019) 
Purpose  and  intent. 

(Effective  October  1,  2019) 
Definitions. 

(Effective  October  1,  2019) 
Establishment  of  central 
caregiver  registry. 

(Effective  October  1,  2019) 
Private  employer’s  inquiry 
with  department  on  eligibility 
of  employee;  employer  respon¬ 
sible  for  decisions. 

(Effective  October  1,  2019) 
Appeal  of  ineligibility  deter¬ 
mination. 

(Effective  October  1,  2019) 
Immunity  from  liability. 
(Effective  October  1,  2019) 
Rules  and  regulations. 


Cross  references.  —  Offering  continu¬ 
ing  care  when  resident  purchases  resident 
owned  living  unit,  §  33-45-7.1. 


ARTICLE  1 

REGULATION  OF  HOSPITALS  AND  RELATED  INSTITUTIONS 

31-7-3.2.  Notice  of  cited  deficiency  and  imposition  of  sanction. 

(a)  A  nursing  home  or  intermediate  care  home  licensed  under  this 
article  shall  give  notice  in  the  event  that  such  facility  has  been  cited  by 
the  department  for  any  deficiency  for  which  the  facility  has  received 
notice  of  the  imposition  of  any  sanction  available  under  federal  or  state 
laws  or  regulations,  except  where  a  plan  of  correction  is  the  only 
sanction  to  be  imposed. 
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(b)  A  notice  required  under  subsection  (a)  of  this  Code  section  shall 
be  of  a  size  and  format  prescribed  by  the  department  and  shall  contain 
the  following: 

(1)  A  list  of  each  cited  deficiency  which  has  resulted  in  the  notice 
being  required; 

(2)  A  description  of  any  actions  taken  by  or  of  any  notices  of  intent 
to  take  action  issued  by  federal  or  state  entities  as  a  result  of  such 
cited  deficiencies; 

(3)  The  telephone  numbers  of  the  state  and  community  long-term 
care  ombudsman  programs;  and 

(4)  A  statement  that  a  copy  of  the  notice  may  be  obtained  upon 
written  request  accompanied  by  a  self-addressed  stamped  envelope. 

(c)  A  notice  required  b}^  subsection  (a)  of  this  Code  section  shall  be 
posted  at  the  facility  giving  the  notice: 

(1)  In  an  area  readily  accessible  and  continuously  visible  to  the 
facility’s  residents  and  their  representatives; 

(2)  Within  14  days  after  the  facility  receives  notification  of  impo¬ 
sition  of  a  sanction  for  a  cited  deficiency  which  requires  the  notice; 
and 

(3)  Until  the  department  has  determined  such  cited  deficiencies  no 
longer  exist,  at  which  time  the  notice  may  be  removed. 

(d)  In  addition  to  the  posted  notice  required  by  subsection  (c)  of  this 
Code  section,  a  notice,  containing  the  information  set  forth  in  subsec¬ 
tion  (b)  of  this  Code  section,  shall  also  be  provided  by  the  facility  upon 
written  request.  The  facility  shall  be  responsible  for  mailing  a  copy  of 
such  notice  when  the  written  request  is  accompanied  by  a  postage  paid 
self-addressed  envelope. 

(e)  Each  applicant  to  a  facility  shall  receive  upon  written  request 
with  his  application  a  copy  of  the  most  recent  notice  which  has  been 
distributed  pursuant  to  this  subsection.  The  facility  may  inform  the 
applicant  of  any  corrective  actions  taken  in  response  to  the  cited 
deficiencies  contained  in  such  notice. 

(f )  In  the  event  that  the  facility  previously  has  been  required  to  have 
posted  or  provided  notice  of  the  same  cited  deficiency  arising  from  the 
same  act,  occurrence,  or  omission,  this  Code  section  should  not  be 
construed  to  require  the  facility  to  post  or  provide  duplicate  notice  of 
such  cited  deficiency  so  long  as  the  notice  is  made  in  a  manner 
consistent  with  subsections  (b)  and  (c)  of  this  Code  section. 

(g)  In  the  case  of  a  violation  of  this  Code  section,  the  department  may 
impose  administrative  sanctions  as  otherwise  provided  by  law  in 
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accordance  with  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act.” 

(h)  The  department  may  promulgate  rules  and  regulations  to  imple¬ 
ment  the  provisions  of  this  Code  section. 

(i)  No  violation  of  any  regulation  promulgated  pursuant  to  the 
federal  Nursing  Home  Reform  Act,  42  U.S.C.  Sections  1396r  and 
1395i-3,  or  any  regulation  included  in  Ga.  Comp.  R.  &  Regs.  111-8-50  or 
111-8-56  or  the  successor  of  such  regulations  as  they  existed  on  May  12, 
2015,  shall  constitute  negligence  per  se;  provided,  however,  that  the 
court  in  any  civil  action  shall  take  judicial  notice  of  these  regulations 
and  admit  them  into  evidence  if  found  to  be  relevant  to  the  harm 
alleged  in  the  complaint.  Nothing  in  this  subsection  shall  abrogate  any 
express  cause  of  action  authorized  under  law  or  be  construed  to  amend 
or  repeal  any  provision  of  the  “Bill  of  Rights  for  Residents  of  Long-term 
Care  Facilities”  in  Article  5  of  Chapter  8  of  this  title. 

(j) (l)  The  results  or  findings  of  a  federal  or  state  survey  or  inspection 
of  a  nursing  home  facility,  including  any  statement  of  deficiencies  or 
reports,  shall  not  be  used  or  referenced  in  an  advertisement  or 
solicitation  by  any  person  or  any  entity,  unless  the  advertisement  or 
solicitation  includes  all  of  the  following: 

(A)  The  date  the  survey  was  conducted; 

(B)  A  statement  that  the  Department  of  Community  Health 
conducts  a  survey  of  all  nursing  home  facilities  at  least  once  every 
15  months; 

(C)  If  a  finding  or  deficiency  cited  in  the  statement  of  deficiencies 
has  been  substantially  corrected,  a  statement  that  the  finding  or 
deficiency  has  been  substantially  corrected  and  the  date  that  the 
finding  or  deficiency  was  substantially  corrected; 

(D)  The  number  of  findings  and  deficiencies  cited  in  the  state¬ 
ment  of  deficiencies  on  the  basis  of  the  survey  and  a  disclosure  of 
the  severity  level  for  each  finding  and  deficiency; 

(E)  The  average  number  of  findings  and  deficiencies  cited  in 
statements  of  deficiencies  on  the  basis  of  surveys  conducted  by  the 
department  during  the  same  calendar  year  as  the  survey  used  in 
the  advertisement; 

(F)  A  disclosure  of  whether  each  finding  or  deficiency  caused 
actual  bodily  harm  to  any  residents  and  the  number  of  residents 
harmed  thereby;  and 

(G)  A  statement  that  the  advertisement  is  neither  authorized 
nor  endorsed  by  any  government  agency. 
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(2)  In  addition  to  any  other  remedies  and  damages  allowed  by  law, 
a  party  found  to  have  violated  paragraph  (1)  of  this  subsection  shall 
be  liable  for  attorney  fees  and  expenses  of  litigation  incurred  in  an 
action  to  restrain  or  enjoin  such  violation;  provided,  however,  that 
damages,  attorney  fees,  and  expenses  of  litigation  shall  not  be 
recoverable  against  any  newspaper,  news  outlet,  or  broadcaster 
publishing  an  advertisement  or  solicitation  submitted  by  a  third 
party  for  a  fee.  (Code  1981,  §  31-7-3.2,  enacted  by  Ga.  L.  1991,  p. 
1603,  §  2;  Ga.  L.  2015,  p.  1315,  §  1/HB  342;  Ga.  L.  2016,  p.  864, 
§  3 1/HB  737.) 

The  2015  amendment,  effective  May 
12,  2015,  added  subsections  (i)  and  (]")•  See 
Editor’s  notes  for  applicability. 

The  2016  amendment,  effective  May 
3,  2016,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted  “this 
title”  for  “Title  31”  at  the  end  of  subsection 

(i). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2015,  “May  12, 

2015”  was  substituted  for  “the  effective 
date  of  this  subsection”  in  subsection  (i). 

31-7-3.3.  “Excluded  party”  defined;  liability;  notice;  dismissal; 
other  procedural  factors. 

(a)  As  used  in  this  Code  section,  the  term  “excluded  party”  means  a 
person  or  entity  that  neither  performs,  has  the  duty  to  perform,  nor 
controls  the  performance  of  any  of  the  following  functions  at  or  on 
behalf  of  a  nursing  home  or  intermediate  care  home  where  alleged 
injuries  occurred: 

(1)  Providing  management,  operation,  or  administrative  services 
for  such  home; 

(2)  Hiring  or  firing  of  the  administrator,  director  of  nursing,  or 
other  staff  working  at  such  home; 

(3)  Setting  or  controlling  the  budget  of  such  home; 

(4)  Staffing  or  determining  the  level  of  staff  at  such  home; 

(5)  Providing  direct  care,  treatment,  or  services  to  the  residents  of 
such  home; 

(6)  Making  decisions  regarding  the  care,  treatment,  or  services 
provided  to  residents  at  such  home;  or 

(7)  Adopting,  implementing,  or  enforcing  the  policies  and  proce¬ 
dures  for  such  home. 


Editor’s  notes.  —  Ga.  L.  2015,  p.  1315, 
§  2/HB  342,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be¬ 
come  effective  upon  its  approval  by  the 
Governor  or  upon  its  becoming  law  with¬ 
out  such  approval  and  shall  apply  to  all 
causes  of  actions  arising  on  and  after  such 
date.” 

Law  reviews.  —  For  annual  survey  on 
trial  practice  and  procedure,  see  67  Mer¬ 
cer  L.  Rev.  257  (2015). 
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(b)  Except  as  otherwise  provided  by  law,  the  mere  ownership  of  an 
entity  shall  not,  by  itself,  create  the  duty  to  perform  the  functions  listed 
in  subsection  (a)  of  this  Code  section. 

(c)  An  excluded  party  shall  not  be  named  in  a  civil  action  that  alleges 
its  direct  or  vicarious  liability  for  the  personal  injury  or  death  of  one  or 
more  residents  of  a  nursing  home  or  intermediate  care  home  or  a 
violation  of  residents’  rights  at  such  home  under  Article  5  of  Chapter  8 
of  this  title. 

(d)  Any  person  or  entity  named  as  a  defendant  in  a  civil  action  or 
arbitration,  that  claims  to  be  an  excluded  party,  may  serve  a  notice  of 
such  claim  upon  the  plaintiff.  Such  notice  shall  be  sent  to  counsel  for 
the  plaintiff  by  certified  mail,  return  receipt  requested,  or,  if  the 
plaintiff  does  not  have  an  attorney,  to  the  plaintiff  personally  via 
certified  mail,  return  receipt  requested.  Such  notice  shall  be  served 
after  the  discovery  period  begins  under  applicable  law  for  the  case  but 
not  later  than  30  days  after  such  discovery  period  begins. 

(e)  If,  after  the  expiration  of  90  days  from  the  date  the  notice 
described  in  subsection  (d)  of  this  Code  section  is  received,  the  plaintiff 
does  not  agree  to  a  dismissal  without  prejudice  of  such  defendant 
claiming  to  be  an  excluded  party,  and: 

(1)  The  court  later  determines  that  there  is  no  genuine  issue  of 
material  fact  as  to  whether  such  defendant  is  an  excluded  party, 
grants  summary  judgment  to  such  defendant  as  to  this  issue,  and 
such  order  becomes  final  after  any  appeal;  or 

(2)  If  an  arbitrator  enters  judgment  for  such  defendant  as  to  this 
issue  and  determines  that  there  was  not  a  good  faith  basis  in  law  and 
fact  for  the  plaintiffs  claim  that  such  defendant  was  not  an  excluded 
party  and  such  order  becomes  final  after  any  appeal, 

then  such  finding  by  an  arbitrator  or  final  judgment  by  a  court  shall  be 
deemed  a  finding  that  the  plaintiffs  claim  against  such  defendant  was 
substantially  frivolous,  substantially  groundless,  or  substantially  vex¬ 
atious.  Upon  such  a  final  judgment  or  finding,  such  excluded  party  shall 
be  entitled  to  an  award  of  reasonable  and  necessary  attorneys’  fees  and 
expenses  of  litigation  upon  the  filing  of  a  motion.  The  court  or  arbitrator 
shall  award  only  such  reasonable  and  necessary  attorneys’  fees  and 
expenses  of  litigation  as  the  court  or  arbitrator  determines  were  related 
to  the  defense  of  only  such  excluded  party  and  not  to  the  defense  of 
other  defendants  in  such  action,  unless  otherwise  authorized  by  law. 
Such  attorneys’ fees  and  expenses  so  awarded  shall  be  assessed  against 
the  party  asserting  such  claim,  against  such  party  s  attorney,  or  against 
both  in  such  manner  as  is  just. 

(f)  In  the  event  that  the  plaintiff  prevails  on  any  claim  against  a 
defendant  claiming  to  be  an  excluded  party  and  if  the  court  or  an 
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arbitrator  determines  that  there  was  not  a  good  faith  basis  in  law  and 
fact  for  the  defendant’s  claim  that  such  defendant  was  an  excluded 
party,  and  such  order  becomes  final  after  appeal,  then  such  judgment  by 
a  court  or  arbitrator  shall  be  deemed  a  finding  that  the  contention  by 
such  defendant  that  it  was  an  excluded  party  was  substantially 
frivolous,  substantially  groundless,  or  substantially  vexatious.  Upon 
such  a  final  judgment  or  finding,  the  plaintiff  shall  be  entitled  to  an 
award  of  reasonable  and  necessary  attorneys’  fees  and  expenses  of 
litigation  upon  the  filing  of  a  motion.  The  court  or  arbitrator  shall 
award  only  such  reasonable  and  necessary  attorneys’  fees  and  expenses 
of  litigation  that  were  incurred  in  the  pursuit  of  the  action  against  the 
defendant  claiming  to  be  an  excluded  party,  and  the  plaintiff  shall  not 
be  entitled  to  an  award  of  reasonable  and  necessary  attorneys’  fees  and 
expenses  of  litigation  that  were  incurred  in  the  pursuit  of  the  action 
against  other  defendants,  unless  otherwise  authorized  by  law.  Such 
attorneys’  fees  and  expenses  so  awarded  shall  be  assessed  against  the 
party  asserting  such  claim,  against  such  party’s  attorney,  or  against 
both  in  such  manner  as  is  just. 

(g)  Notwithstanding  Code  Section  51-7-85,  subsections  (e)  and  (f)  of 
this  Code  section  shall  be  in  addition  to  and  shall  not  limit  a  party’s 
right  to  pursue  a  recovery  pursuant  to  Code  Section  9-15-14  or  Article 
5  of  Chapter  7  of  Title  51. 

(h)  The  time  period  set  forth  in  subsection  (e)  of  this  Code  section 
may  be  extended  by  agreement  of  the  parties  or  by  order  of  the  court; 
provided,  however,  that  if  during  such  time  period  any  party  files  a 
motion  to  stay  the  case  or  a  motion  to  compel  arbitration,  such  time 
period  shall  be  extended  for  30  days  following  the  date  the  court  rules 
on  such  motion;  and  provided,  further,  that  if  any  party  files  a  motion 
to  compel  discovery,  such  period  shall  be  extended  until  30  days 
following  the  date  that  the  party  complies  with  the  court’s  order  to 
produce  discovery,  whichever  is  later. 

(i)  A  defendant  which  is  a  licensee  shall  not  identify  an  excluded 
party  as  a  potentially  at-fault  nonparty  for  purposes  of  apportionment 
under  Code  Section  51-12-33,  unless  such  nonparty  has  entered  into  a 
settlement  agreement  with  the  plaintiff  or  claimant.  (Code  1981, 
§  31-7-3.3,  enacted  by  Ga.  L.  2016,  p.  550,  §  1/HB  920;  Ga.  L.  2017,  p. 
774,  §  3 1/HB  323.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2016.  See  Editor’s 
notes  for  applicability. 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted  “its 
direct”  for  “their  direct”  near  the  begin¬ 
ning  of  subsection  (c);  substituted  “that 


claims”  for  “who  claims”  in  the  first  sen¬ 
tence  of  subsection  (d);  and  substituted 
“such  claim,”  for  “such  claim,  or”  near  the 
end  of  the  last  sentence  of  the  ending 
undesignated  paragraph  in  subsection  (e) 
and  near  the  middle  of  the  last  sentence  of 
subsection  (f). 

Editor’s  notes.  —  Ga.  L.  2016,  p.  550, 
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§  2/HB  920,  not  codified  by  the  General  cable  to  any  claim  filed  on  or  after  July  1, 
Assembly,  makes  this  Code  section  appli-  2016. 


31-7-3.4.  Carrying  of  liability  insurance  or  establishment  of 
self-insurance  trust  as  condition  precedent  to  obtain¬ 
ing  or  maintaining  permit. 

(a)  As  used  in  this  Code  section,  the  term  “nursing  home  claim” 
means  a  claim  alleging  direct  or  vicarious  liability  for  the  personal 
injury  or  death  of  one  or  more  residents  of  a  nursing  home  or 
intermediate  care  home  or  a  violation  of  residents’  rights  at  such  home 
under  Article  5  of  Chapter  8  of  this  title. 

(b) (1)  As  a  condition  precedent  to  obtaining  or  maintaining  a  permit 
under  this  article  to  operate  a  nursing  home  or  intermediate  care 
home,  a  licensee  shall  carry  or  be  covered  by  liability  insurance 
coverages  or  establish  or  have  established  for  its  benefit  a 
self-insurance  trust  for  a  nursing  home  claim. 

(2)  If  a  licensee  fails  to  carry  or  be  covered  by  liability  insurance 
coverages  or  establish  or  have  established  for  its  benefit  a 
self-insurance  trust  for  a  nursing  home  claim,  the  department  shall 
provide  notice  to  such  licensee  of  its  noncompliance  and  allow  such 
licensee  60  days  in  which  to  comply.  A  licensee’s  failure  to  maintain 
such  coverage  or  establish  such  trust  shall  result  in  the  department: 

(A)  Revoking  such  licensee’s  permit  issued  pursuant  to  this 
article  to  operate  the  nursing  home  or  intermediate  care  home; 

(B)  Denying  any  application  to  renew  such  permit;  and 

(C)  Denying  any  application  for  a  change  of  ownership  of  the 
nursing  home  or  intermediate  care  home.  (Code  1981,  §  31-7-3.4, 
enacted  by  Ga.  L.  2016,  p.  550,  §  1/HB  920.) 

Effective  date.  —  This  Code  section  §  2/HB  920,  not  codified  by  the  General 
became  effective  July  1,  2016.  See  Editor  s  Assembly,  makes  this  Code  section  appli- 
notes  for  applicability.  cable  to  any  claim  filed  on  or  after  July  1, 

Editor’s  notes.  —  Ga.  L.  2016,  p.  550,  2016. 

31-7-11.  Written  summary  of  hospital  service  charge  rates. 

Law  reviews.  —  For  article,  “Price  in  Health  Care,”  see  67  Emory  L.J.  1 
Transparency  and  Incomplete  Contracts  (2017). 
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31-7-12.1.  Unlicensed  personal  care  home;  civil  penalties;  negli¬ 
gence  per  se  for  certain  legal  claims;  declared  nui¬ 
sance  dangerous  to  public  health,  safety,  and  welfare; 
criminal  sanctions. 

(a)  A  facility  shall  be  deemed  to  be  an  “unlicensed  personal  care 
home”  if  it  is  unlicensed  and  not  exempt  from  licensure  and: 

(1)  The  facility  is  providing  personal  services  and  is  operating  as  a 
personal  care  home  as  those  terms  are  defined  in  Code  Section 
31-7-12; 

(2)  The  facility  is  held  out  as  or  represented  as  providing  personal 
services  and  operating  as  a  personal  care  home  as  those  terms  are 
defined  in  Code  Section  31-7-12;  or 

(3)  The  facility  represents  itself  as  a  licensed  personal  care  home. 

(b)  Any  unlicensed  personal  care  home  shall  be  assessed  by  the 
department,  after  opportunity  for  hearing  in  accordance  with  the 
provisions  of  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act,”  a  civil  penalty  in  the  amount  of  $100.00  per  bed  per  day 
for  each  day  of  violation  of  subsection  (b)  of  Code  Section  31-7-12.  The 
department  shall  send  a  notice  by  certified  mail  or  statutory  overnight 
delivery  stating  that  licensure  is  required  and  the  department’s  intent 
to  impose  a  civil  penalty.  Such  notice  shall  be  deemed  to  be  construc¬ 
tively  received  on  the  date  of  the  first  attempt  to  deliver  such  notice  by 
the  United  States  Postal  Service.  The  department  shall  take  no  action 
to  collect  such  civil  penalty  until  after  opportunity  for  a  hearing. 

(c)  In  addition  to  other  remedies  available  to  the  department,  the 
civil  penalty  authorized  by  subsection  (b)  of  this  Code  section  shall  be 
doubled  if  the  owner  or  operator  continues  to  operate  the  unlicensed 
personal  care  home,  after  receipt  of  notice  pursuant  to  subsection  (b)  of 
this  Code  section. 

(d)  The  owner  or  operator  of  a  personal  care  home  who  is  assessed  a 
civil  penalty  in  accordance  with  this  Code  section  may  have  review  of 
such  civil  penalty  by  appeal  to  the  superior  court  in  the  county  in  which 
the  action  arose  or  to  the  Superior  Court  of  Fulton  County  in  accordance 
with  the  provisions  of  Code  Section  31-5-3. 

(e)  In  addition  to  the  sanctions  authorized  herein,  an  unlicensed 
personal  care  home  shall  be  deemed  to  be  negligent  per  se  in  the  event 
of  any  claim  for  personal  injury  or  wrongful  death  of  a  resident. 

(f)  It  is  declared  that  the  owning  or  operating  of  an  unlicensed 
personal  care  home  in  this  state  constitutes  a  nuisance  dangerous  to 
the  public  health,  safety,  and  welfare.  The  commissioner  or  the  district 
attorney  of  the  judicial  circuit  in  which  such  unlicensed  personal  care 
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home  is  located  may  file  a  petition  to  abate  such  nuisance  as  provided 
in  Chapter  2  of  Title  41. 

(g)  Any  person  who  owns  or  operates  a  personal  care  home  in 
violation  of  subsection  (b)  of  Code  Section  31-7-12  shall  be  guilty  of  a 
misdemeanor  for  a  first  violation,  unless  such  violation  is  in  conjunction 
with  abuse,  neglect,  or  exploitation  as  defined  in  Code  Section  30-5-3,  in 
which  case  such  person  shall  be  guilty  of  a  felony  and,  upon  conviction, 
shall  be  punished  by  imprisonment  for  not  less  than  one  nor  more  than 
five  years.  Upon  conviction  for  a  second  or  subsequent  such  violation, 
such  person  shall  be  guilty  of  a  felony  and,  upon  conviction,  shall  be 
punished  by  imprisonment  for  not  less  than  one  nor  more  than  ten 
years.  (Code  1981,  §  31-7-12.1,  enacted  by  Ga.  L.  1994,  p.  461,  §  1;  Ga. 
L.  2000,  p.  1589,  §  3;  Ga.  L.  2011,  p.  227,  §  13A/SB  178;  Ga.  L.  2012,  p. 
351,  §  3/HB  1110;  Ga.  L.  2014,  p.  682,  §  1/HB  899.) 

The  2014  amendment,  effective  July  second  and  third  sentences  of  subsection 
1,  2014,  added  the  second  sentence  in  (f)  as  present  subsection  (g);  and  rewrote 
subsection  (f);  redesignated  the  former  subsection  (g). 

31-7-12.3.  (Effective  until  October  1,  2019.  See  note.)  Adoption  of 
rules  and  regulations  to  implement  Code  Sections 
31-7-12  and  31-7-12.2. 

The  department  shall  adopt  rules  and  regulations  to  implement  Code 
Sections  31-7-12  and  31-7-12.2.  Such  rules  and  regulations  shall 
establish  meaningful  distinctions  between  the  levels  of  care  provided  by 
personal  care  homes,  assisted  living  communities,  and  nursing  homes 
but  shall  not  curtail  the  scope  or  levels  of  services  provided  by  personal 
care  homes  or  nursing  homes  as  of  June  30,  2011;  provided,  however, 
that  nothing  in  this  chapter  shall  preclude  the  department  from  issuing 
waivers  or  variances  to  personal  care  homes  of  the  rules  and  regula¬ 
tions  established  pursuant  to  this  Code  section.  Notwithstanding  Code 
Section  31-2-9  or  31-7-12.2,  the  department  shall  not  grant  a  waiver  or 
variance  unless: 

(1)  There  are  adequate  standards  affording  protection  for  the 
health  and  safety  of  residents  of  the  personal  care  home; 

(2)  The  resident  of  the  personal  care  home  provides  a  medical 
assessment  conducted  by  a  licensed  health  care  professional  who  is 
unaffiliated  with  the  personal  care  home  which  identifies  the  needs  of 
the  resident;  and 

(3)  The  department  finds  that  the  personal  care  home  can  provide 
or  arrange  for  the  appropriate  level  of  care  for  the  resident.  (Code 
1981,  §  31-7-12.3,  enacted  by  Ga.  L.  2011,  p.  227,  §  1/SB  178.) 
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Editor’s  notes.  —  Code  Section  2019,  and  the  second  version  becomes 
31-7-12.3  is  set  out  twice  in  this  Code.  The  effective  on  that  date, 
first  version  is  effective  until  October  1, 

31-7-12.3.  (Effective  October  1, 2019.  See  note.)  Adoption  of  rules 
and  regulations  to  implement  Code  Sections  31-7-12 
and  31-7-12.2. 

The  department  shall  adopt  rules  and  regulations  to  implement  Code 
Sections  31-7-12  and  31-7-12.2.  Such  rules  and  regulations  shall 
establish  meaningful  distinctions  between  the  levels  of  care  provided  by 
personal  care  homes,  assisted  living  communities,  and  nursing  homes 
but  shall  not  curtail  the  scope  or  levels  of  services  provided  by  personal 
care  homes  or  nursing  homes  as  of  June  30,  2011;  provided,  however, 
that  nothing  in  this  chapter  shall  preclude  the  department  from  issuing 
waivers  or  variances  to  personal  care  homes  of  the  rules  and  regula¬ 
tions  established  pursuant  to  this  Code  section.  Notwithstanding  Code 
Section  31-7-12.2,  the  department  shall  not  grant  a  waiver  or  variance 
unless: 

(1)  There  are  adequate  standards  affording  protection  for  the 
health  and  safety  of  residents  of  the  personal  care  home; 

(2)  The  resident  of  the  personal  care  home  provides  a  medical 
assessment  conducted  by  a  licensed  health  care  professional  who  is 
unaffiliated  with  the  personal  care  home  which  identifies  the  needs  of 
the  resident;  and 

(3)  The  department  finds  that  the  personal  care  home  can  provide 
or  arrange  for  the  appropriate  level  of  care  for  the  resident.  (Code 
1981,  §  31-7-12.3,  enacted  by  Ga.  L.  2011,  p.  227,  §  1/SB  178;  Ga.  L. 
2018,  p.  611,  §  1-2/SB  406.) 

The  2018  amendment,  effective  Octo-  31-7-12.3  is  set  out  twice  in  this  Code.  The 
her  1,  2019,  deleted  “31-2-9  or”  preceding  first  version  is  effective  until  October  1, 
“31-7-12.2”  near  the  end  of  the  introduc-  2019,  and  the  second  version  becomes 
tory  paragraph  of  this  Code  section.  effective  on  that  date. 

Editor’s  notes.  —  Code  Section 

31-7-16.  Determination  or  pronouncement  of  death  of  patient 
who  died  in  facility  classified  as  nursing  home. 

When  a  patient  dies  in  any  facility  classified  as  a  nursing  home  by  the 
department  and  operating  under  a  permit  issued  by  the  department,  a 
physician  assistant,  a  nurse  practitioner,  or  a  registered  professional 
nurse  licensed  in  this  state  and  employed  by  such  nursing  home  at  the 
time  of  apparent  death  of  such  person,  in  the  absence  of  a  physician, 
may  make  the  determination  and  pronouncement  of  the  death  of  said 
patient;  provided,  however,  that  when  it  appears  that  a  patient  died 
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from  other  than  natural  causes,  only  a  physician  may  make  the 
determination  or  pronouncement  of  death.  Such  determination  or 
pronouncement  shall  be  made  in  writing  on  a  form  approved  by  the 
department.  (Code  1981,  §  31-7-16,  enacted  by  Ga.  L.  1996,  p.  1243, 

§  1;  Ga.  L.  2009,  p.  859,  §  3/HB  509;  Ga.  L.  2017,  p.  625,  §  1/SB  96.) 

The  2017  amendment,  effective  July  registered  organ  donor,  only  a  physician 
1,  2017,  in  the  first  sentence,  inserted  “,  a  may  make  the  determination  or  pro¬ 
nurse  practitioner,”  near  the  beginning  nouncement  of  death;  provided,  further,” 
and  deleted  “that,  when  said  patient  is  a  preceding  “that  when  it”  near  the  end. 

31-7-19.  Nursing  homes  to  annually  offer  influenza  vaccinations 
to  health  care  workers  and  other  employees;  immunity 
from  liability. 

(a)  Each  nursing  home  shall  annually  offer  on  site  to  its  health  care 
workers  and  other  employees  who  have  direct  contact  with  patients,  at 
no  cost,  vaccinations  for  the  influenza  virus  in  accordance  with  the 
recommendations  of  the  Centers  for  Disease  Control  and  Prevention, 
subject  to  availability  of  the  vaccine.  Each  nursing  home  shall  keep  on 
record  a  signed  statement  from  each  such  health  care  worker  and 
employee  stating  that  he  or  she  has  been  offered  vaccination  against 
the  influenza  virus  and  has  either  accepted  or  declined  such  vaccina¬ 
tion.  A  nursing  home  may  offer  to  its  health  care  workers  and  other 
employees  who  have  direct  contact  with  patients  any  other  vaccination 
required  or  recommended  by,  and  in  accordance  with  the  recommenda¬ 
tions  of,  the  Centers  for  Disease  Control  and  Prevention,  which  may  be 
offered  or  administered  pursuant  to  standing  orders  approved  by  the 
nursing  home’s  medical  staff  to  ensure  the  safety  of  employees,  pa¬ 
tients,  visitors,  and  contractors. 

(b)  A  nursing  home  or  health  care  provider  acting  in  good  faith  and 
in  accordance  with  generally  accepted  health  care  standards  applicable 
to  such  nursing  home  or  health  care  provider  shall  not  be  subject  to 
administrative,  civil,  or  criminal  liability  or  to  discipline  for  unprofes¬ 
sional  conduct  for  complying  with  the  requirements  of  this  Code 
section.  (Code  1981,  §  31-7-19,  enacted  by  Ga.  L.  2013,  p.  783,  §  1/HB 
208.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2013. 

31-7-20.  Medical  facilities  to  make  good  faith  application  to 
southern  regional  TRICARE  managed  care  support 
coordinator  for  certification  in  the  TRICARE  program. 

(a)  Each  medical  facility  in  this  state  shall,  not  later  than  July  1, 
2015,  make  a  good  faith  application  to  the  southern  regional  TRICARE 
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managed  care  support  contractor  for  certification  in  the  TRICARE 
program. 

(b)  If  any  medical  facility  fails  to  qualify  for  certification  in  the 
TRICARE  program,  such  medical  facility  shall  implement  a  plan  to 
upgrade  the  facility,  equipment,  personnel,  or  such  other  cause  for  the 
disqualification  within  one  year  of  notice  of  such  deficiency. 

(c)  Each  medical  facility  shall  submit  reports  to  the  commissioner 
detailing  its  efforts  to  join  the  TRICARE  program  and  shall  submit 
copies  of  applications,  acceptances  or  rejections,  correspondences,  and 
any  other  information  the  commissioner  deems  necessary. 

(d)  The  commissioner  shall  maintain  files  on  each  medical  facility  in 
this  state  and  shall  monitor  each  medical  facility’s  efforts  to  join  the 
TRICARE  program. 

(e)  Nothing  in  this  Code  section  shall  require  a  medical  facility  to 
enter  into  a  contract  with  the  southern  regional  managed  care  support 
contractor  or  to  participate  in  TRICARE  as  a  network  provider  or  as  a 
participating  non-network  provider,  as  such  terms  are  defined  in  the 
federal  TRICARE  regulations.  (Code  1981,  §  31-7-20,  enacted  by  Ga.  L. 
2014,  p.  83,  §  1-1/SB  391.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2014. 

Editor’s  notes.  —  Ga.  L.  2008,  p.  224, 

§  2,  effective  July  1,  2008,  repealed  this 
Code  section.  Former  Code  Section 


31-7-20  was  part  of  former  Article  2  of  this 
chapter,  relating  to  the  Georgia  Building 
Authority  (Hospital),  and  was  based  on 
Ga.  L.  1939,  p.  144,  §  1;  Ga.  L.  1967,  p. 
860,  §  1;  Ga.  L.  1996,  p.  6,  §  31. 


31-7-21.  Provision  of  influenza  education  information  to  as¬ 
sisted  living  community  residents. 

(a)  Each  assisted  living  community  shall  annually  provide  to  each  of 
its  residents,  no  later  than  September  1  of  each  year,  educational 
information  on  influenza  disease.  Such  information  shall  include,  but  is 
not  limited  to,  the  risks  associated  with  influenza  disease;  the  avail¬ 
ability,  effectiveness,  and  known  contraindications  of  the  influenza 
immunization;  causes  and  symptoms  of  influenza;  and  the  means  in 
which  it  is  spread.  Provision  of  the  appropriate  and  current  Vaccine 
Information  Statement  as  provided  by  the  Centers  for  Disease  Control 
and  Prevention  shall  be  deemed  to  comply  with  this  subsection. 

(b)  Nothing  in  this  Code  section  shall  be  construed  to  require  an 
assisted  living  community  to  provide  or  pay  for  any  vaccination  against 
influenza  for  its  residents. 

(c)  No  person  shall  have  a  cause  of  action  for  any  loss  or  damage 
caused  by  any  act  or  omission  resulting  from  providing,  or  the  lack  of 
providing,  educational  information  pursuant  to  this  Code  section.  (Code 
1981,  §  31-7-21,  enacted  by  Ga.  L.  2016,  p.  544,  §  1/HB  902.) 
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Effective  date.  —  This  Code  section 
became  effective  July  1,  2016. 

Editor’s  notes.  —  Ga.  L.  2008,  p.  224, 
§  2,  effective  July  1,  2008,  repealed  this 
Code  section.  Former  Code  Section 


31-7-21  was  part  of  former  Article  2  of  this 
chapter,  relating  to  the  Georgia  Building 
Authority  (Hospital),  and  was  based  on 
Ga.  L.  1939,  p.  144,  §  3;  Ga.  L.  1964,  p.  95, 
§  1;  Ga.  L.  1967,  p.  860,  §  2. 


ARTICLE  2 

GEORGIA  BUILDING  AUTHORITY  (HOSPITAL) 


31-7-22  through  31-7-40. 

Reserved.  Repealed  by  Ga.  L.  2008,  p.  224,  §  2/SB  130,  effective  July 
1,  2008. 


Editor’s  notes.  —  This  article  con¬ 
sisted  of  Code  Sections  31-7-20  through 
31-7-40,  relating  to  the  Georgia  Building 
Authority  (Hospital),  and  was  based  on 
Ga.  L.  1939,  p.  144,  §§  1-17,  19;  Ga.  L. 
1941,  p.  250,  §§  1,  4;  Ga.  L.  1946,  p.  56, 
§  1;  Ga.  L.  1951,  p.  22,  §  1;  Ga.  L.  1953,  p. 
357,  §  1;  Ga.  L.  1960,  p.  48,  §  1;  Ga.  L. 
1964,  p.  95,  §§  1-3;  Ga.  L.  1964,  p.  666, 


§  1;  Ga.  L.  1966,  p.  302,  §  1;  Ga.  L.  1967, 
p.  852,  §  1;  Ga.  L.  1967,  p.  860,  §§  1-4; 
Ga.  L.  1967,  p.  862,  §  1;  Ga.  L.  1970,  p. 
159,  §  1;  Ga.  L.  1972,  p.  1015,  §  417;  Ga. 
L.  1983,  p.  3,  §  55;  Ga.  L.  1985,  p.  149, 
§  31;Ga.L.  1988,  p.426,  §  1;  Ga.  L.  1991, 
p.  94,  §  31;  Ga.  L.  1993,  p.  1402,  §  18;  Ga. 
L.  1996,  p.  6,  §  31;  Ga.  L.  2001,  p.  4,  §  31. 


ARTICLE  3 

GRANTS  FOR  CONSTRUCTION  AND  MODERNIZATION  OF 

MEDICAL  FACILITIES 


31-7-50.  Authorization  of  grants-in-aid. 


The  state  is  authorized  to  make  grants  to  any  county,  municipality,  or 
any  combination  thereof  or  to  any  hospital  authority  to  assist  in  the 
construction  and  modernization  of  publicly  owned  and  publicly  oper¬ 
ated  medical  facilities,  auxiliary  medical  facilities,  and  mental  health 
centers  as  defined  in  Code  Section  31-7-51.  The  amount  of  the  grant 
shall  be  determined  in  accordance  with  Code  Sections  31-7-52  and 
31-7-53.  (Ga.  L.  1949,  p.  263,  §  1;  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  214, 
§  1-  Ga  L.  1955,  p.  410,  §  1;  Code  1933,  §  88-2101,  enacted  by  Ga.  L. 
1964,  p.  499,  §  l;Ga.L.  1966,  p.716,  §  1;  Ga.  L.  2015,  p.  385,  §  4-2/HB 
252.) 


The  2015  amendment,  effective  July 
1,  2015,  deleted  “mental  retardation  cen¬ 
ters,”  following  “auxiliary  medical  facili¬ 
ties,”  in  this  Code  section. 

Editor’s  notes.  —  Ga.  L.  2015,  p.  385, 


§  1-1/HB  252,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘J.  Calvin 
Hill,  Jr.,  Act.’” 
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31-7-51.  Definitions. 

(a)  As  used  in  this  article,  the  term: 

(1)  “Auxiliary  medical  facilities”  means  diagnostic  and  treatment 
facilities,  nursing  homes,  chronic  illness  hospitals,  and  rehabilitation 
centers. 

(2)  “Construction  project”  means  a  program  for  the  construction  of 
any  medical  facility  or  auxiliary  medical  facility  or  mental  health 
center,  as  evidenced  by  the  approval  of  a  project  under  Title  VI  or 
Title  VII  of  the  federal  Public  Health  Service  Act,  as  now  or  hereafter 
amended. 

(3)  “Hospital  authority”  means  any  hospital  authority  created 
under  the  “Hospital  Authorities  Law,”  Article  4  of  this  chapter,  as  now 
or  hereafter  amended. 

(4)  “Medical  facilities”  means  general  hospitals,  psychiatric  hospi¬ 
tals,  nurse  training  facilities,  tuberculosis  hospitals,  and  public 
health  centers. 

(5)  “Mental  health  center”  means  a  facility  providing  services  for 
the  prevention  or  diagnosis  of  mental  illness,  or  care  and  treatment 
of  mentally  ill  patients,  or  rehabilitation  of  such  persons,  which 
services  are  provided  principally  for  persons  residing  in  a  particular 
community  or  communities  in  or  near  which  the  facility  is  situated. 

(6)  Reserved. 

(7)  “Modernization  project”  means  the  alteration,  major  repair, 
remodeling,  replacement,  and  renovation  of  existing  buildings  (in¬ 
cluding  original  equipment  thereof)  and  replacement  of  obsolete, 
built-in  equipment  of  existing  buildings,  as  evidenced  by  the  approval 
of  a  project  under  Title  VI  or  Title  VII  of  the  federal  Public  Health 
Service  Act,  as  now  or  hereafter  amended. 

(8)  “Publicly  operated”  means  operated  by  a  county,  municipality, 
hospital  authority,  or  any  combination  thereof. 

(9)  “Publicly  owned”  means  that  a  county,  municipality,  hospital 
authority,  or  any  combination  thereof  holds  title  to  or  has  a  long-term 
lease  acceptable  to  the  state  agency  on  the  property  on  which  the 
construction  or  modernization  is  proposed. 

(10)  “State  agency”  means  the  State  Health  Planning  and  Devel¬ 
opment  Agency  or  any  successor  designated  as  the  agency  of  state 
government  to  administer  the  state  construction  and  modernization 
plan  and  receive  funds  pursuant  to  Titles  VI  and  VII  of  the  federal 
Public  Health  Service  Act,  as  amended. 
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(b)  The  terms  “hospital,”  “psychiatric  hospital,”  “nurse  training  facil¬ 
ities,”  “public  health  center,”  “rehabilitation  facility,”  “nursing  home,” 
“chronic  illness  hospital,”  “long-term  care  facility,”  “mental  health 
center,”  “construction,”  “cost  of  construction,”  “modernization,”  and  “cost 
of  modernization”  shall  have  meanings  consistent  with  those  respec¬ 


tively  ascribed  to  them  in  Titles  VI 
Service  Act,  as  now  or  hereafter 
enacted  by  Ga.  L.  1966,  p.  716,  §  1; 
p.  385,  §  4-3/HB  252.) 

The  2015  amendment,  effective  July 
1,  2015,  in  paragraph  (a)(2),  deleted  “, 
mental  retardation  center,”  following 
“auxiliary  medical  facility”  near  the  mid¬ 
dle,  and  substituted  “Title  VII  of  the  fed¬ 
eral  Public  Health  Service  Act”  for  “Title 
VII,  Public  Health  Service  Act;  and  sub¬ 
stituted  “Reserved.”  for  the  former  provi¬ 
sions  of  paragraph  (a)(6),  which  read: 
“‘Mental  retardation  center’  means  a  fa¬ 
cility  specially  designed  for  the  diagnosis, 
treatment,  education,  training,  or  custo¬ 
dial  care  of  the  mentally  retarded,  includ¬ 
ing  facilities  for  training  specialists  and 


md  VII  of  the  federal  Public  Health 
amended.  (Code  1933,  §  88-2102, 
Ga.  L.  1996,  p.  6,  §  31;  Ga.  L.  2015, 


sheltered  workshops  for  the  mentally  re¬ 
tarded  but  only  if  such  workshops  are  part 
of  the  facilities  which  provide  or  will  pro¬ 
vide  comprehensive  services  for  the  men¬ 
tally  retarded.”;  in  paragraphs  (a)(7)  and 
(a)(10),  inserted  “federal”;  and,  in  subsec¬ 
tion  (b),  deleted  “‘mental  retardation  cen¬ 
ter,”’  following  “‘long-term  care  facility,”’ 
near  the  middle,  and  inserted  “federal”. 

Editor’s  notes.  —  Ga.  L.  2015,  p.  385, 
§  1-1/HB  252,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘J.  Calvin 
Hill,  Jr.,  Act.’” 


31-7-53.  Matching  formula;  priority  system;  use  of  earnings; 
approval  of  federal  grant. 


(a)  The  state  agency  shall  establish  a  matching  formula  for  each 
construction  and  modernization  category  by  fiscal  year.  Any  change  in 
a  matching  formula  shall  apply  in  the  same  manner  to  each  construc¬ 
tion  and  modernization  project  within  the  category  approved  during  the 
fiscal  year. 

(b)  Grants  made  pursuant  to  this  article  shall  be  in  accordance  with 
the  priority  system  as  approved  by  the  state  agency  and  the  United 
States  secretary  of  health  and  human  services. 

(c)  No  part  of  the  net  earnings  of  publicly  owned  and  publicly 
operated  medical  facilities,  auxiliary  medical  facilities,  and  mental 
health  centers  constructed  with  the  assistance  of  a  grant  under  this 
article  shall  inure  to  the  benefit  of  any  private  corporation  or  individ¬ 
ual. 

(d)  Any  grant  made  pursuant  to  this  article  shall  be  contingent  upon 
the  approval  for  that  project  of  a  federal  grant  approved  by  the  United 
States  secretary  of  health  and  human  services  under  either  Title  VI  or 
Title  VII  of  the  federal  Public  Health  Service  Act,  as  now  or  hereafter 
amended.  (Ga.  L.  1949,  p.  263,  §  1;  Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  214, 
§  1;  Ga.  L.  1955,  p.  410,  §  1;  Code  1933,  §  88-2105,  enacted  by  Ga.  L. 
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1964,  p.  499,  §  1;  Code  1933,  §  88-2104,  enacted  by  Ga.  L.  1966,  p.  716, 
§  1;  Ga.  L.  1982,  p.  3,  §  31;  Ga.  L.  1992,  p.  6,  §  31;  Ga.  L.  2015,  p.  385, 
§  4-4/HB  252;  Ga.  L.  2017,  p.  774,  §  31/HB  323.) 


The  2015  amendment,  effective  July 
1,  2015,  deleted  “mental  retardation  cen¬ 
ters,”  following  “auxiliary  medical  facili¬ 
ties,”  in  subsection  (c). 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted  “the 
federal  Public  Health  Service  Act”  for  “the 


Public  Health  Service  Act”  near  the  end  of 
subsection  (d). 

Editor’s  notes.  —  Ga.  L.  2015,  p.  385, 
§  1-1/HB  252,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘J.  Calvin 
Hill,  Jr.,  Act.’” 


31-7-54.  Manner  of  expenditure  of  construction  funds. 

In  order  to  assist  the  several  counties,  municipalities,  or  any  combi¬ 
nation  thereof  or  any  hospital  authorities  created  under  the  “Hospital 
Authorities  Law,”  Article  4  of  this  chapter,  such  funds  as  are  appropri¬ 
ated  for  each  fiscal  year  for  the  construction  of  publicly  owned  and 
publicly  operated  medical  facilities,  auxiliary  medical  facilities,  and 
mental  health  centers  shall  be  expended  in  accordance  with  the 
provisions  of  this  article.  (Ga.  L.  1949,  p.  263,  §  2;  Ga.  L.  1955,  p.  410, 
§  2;  Code  1933,  §  88-2106,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code 
1933,  §  88-2105,  enacted  by  Ga.  L.  1966,  p.  716,  §  1;  Ga.  L.  2015,  p. 
385,  §  4-5/HB  252.) 

The  2015  amendment,  effective  July 
1,  2015,  deleted  “mental  retardation  cen¬ 
ters,”  following  “auxiliary  medical  facili¬ 
ties,”  in  this  Code  section. 

Editor’s  notes.  —  Ga.  L.  2015,  p.  385, 

31-7-57.  Procedure  for  grants  to  sponsors  of  construction  proj¬ 
ects;  injunction  of  operation  by  transferee  in  violation 
of  article. 


§  1-1/HB  252,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘J.  Calvin 
Hill,  Jr.,  Act.’” 


(a)  For  each  construction  project,  there  shall  be  submitted  to  the 
state  agency  an  application  for  state  funds. 

(b)  Upon  approving  an  application  under  this  Code  section,  the  state 
agency  shall  submit  a  budget  request  to  the  Office  of  Planning  and 
Budget,  based  upon  such  application.  Approval  by  the  Office  of  Plan¬ 
ning  and  Budget  shall  constitute  an  obligation  of  the  state. 

(c)  Payments  to  the  sponsor  of  a  construction  project  shall  be  made  in 
installments  as  construction  progresses  at  intervals  to  be  determined  at 
the  discretion  of  the  state  agency;  and  the  state  agency  shall  have  the 
right  to  inspect  and  audit  records  and  accounts  of  the  sponsor  as  a 
condition  precedent  to  making  payments. 
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(d)  If  any  publicly  owned  and  publicly  operated  medical  facility, 
auxiliary  medical  facility,  or  mental  health  center  for  which  funds  have 
been  paid  under  this  Code  section  shall  be  leased  to  any  corporation, 
person,  organization,  or  body  other  than  one  eligible  to  receive  a  grant 
under  this  article  or  shall  be  sold  or  used  for  any  purpose  contrary  to  the 
provision  under  which  the  grant  was  made,  at  any  time  within  20  years 
after  completion  of  construction,  and  such  change  in  lease,  sale,  or  use 
is  not  approved  by  the  state  agency,  such  agency  may  bring  an  equitable 
proceeding  for  writ  of  injunction  against  any  person,  firm,  corporation, 
or  organization  operating  in  violation  of  this  article.  The  proceedings 
shall  be  filed  in  the  county  in  which  such  persons  reside  or,  in  the  case 
of  a  firm  or  corporation,  where  such  firm  or  corporation  maintains  its 
principal  office;  and,  unless  it  is  shown  that  such  person,  firm,  or 
corporation  which  has  leased  such  medical  facility,  auxiliary  medical 
facility,  or  mental  health  center  would  have  been  eligible  to  accept  the 
grant-in-aid  from  the  state  in  the  first  instance  and  the  lease  has  been 
approved  by  the  state  agency  or  the  sale  or  use  has  been  approved  by 
such  agency,  the  writ  of  injunction  shall  issue  and  such  person,  firm,  or 
corporation  shall  be  perpetually  enjoined  throughout  the  state  from 
operating  in  violation  of  the  provisions  of  this  subsection.  It  shall  not  be 
necessary  in  order  to  obtain  the  equitable  relief  provided  in  this 
subsection  that  the  state  agency  show  that  such  person,  firm,  or 
corporation  is  ineligible  nor  to  prove  that  there  is  no  adequate  remedy 
at  law.  In  addition,  the  state  agency  shall  be  entitled  to  bring  an  action 
and  recover  from  the  transferor  and  transferee  of  any  facility  specified 
in  this  subsection  such  percentage  of  the  value  of  the  facility  as  the 
state  grant  bore  toward  the  total  construction  cost  of  that  facility  as 
determined  by  agreement  of  the  parties  or  by  action  brought  in  court. 
(Ga.  L.  1949,  p.  263,  §  7;  Ga.  L.  1955,  p.  410,  §  6;  Code  1933,  §  88-2109, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Code  1933,  §  88-2108,  enacted  by 
Ga.  L.  1966,  p.  716,  §  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  2015,  p.  385, 
§  4-6/HB  252.) 

The  2015  amendment,  effective  July 
1,  2015,  in  subsection  (d),  deleted  “mental 
retardation  center,”  following  “auxiliary 
medical  facility,”  in  the  first  and  second 
sentences,  substituted  “provisions  of  this 
subsection”  for  “provisions  set  out  above” 
at  the  end  of  the  second  sentence,  and 
substituted  “specified  in  this  subsection” 

ARTICLE  4 

COUNTY  AND  MUNICIPAL  HOSPITAL  AUTHORITIES 

Law  reviews.  —  For  article,  “Tackling  tral  for  Providers,”  see  33  Georgia  St.  U.L. 
the  Social  Determinants  of  Health:  ACen-  Rev.  217  (2017). 


for  “specified  above”  in  the  middle  of  the 
last  sentence. 

Editor’s  notes.  —  Ga.  L.  2015,  p.  385, 
§  1-1/HB  252,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘J.  Calvin 
Hill,  Jr.,  Act.’” 
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31-7-72.  Creation  of  hospital  authority  in  each  county  and 
municipality. 

Law  reviews.  —  For  annual  survey  of 
real  property  law,  see  68  Mercer  L.  Rev. 

231  (2016). 

JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Exemption  From  Taxation 

General  Consideration 

Cited  in  United  States  v.  Hosp.  Auth.  of 
Charlton  County  (In  re  Hosp.  Auth.  of 
Charlton  County),  56  Bankr.  Ct.  Dec. 
(LRP)  220  (Bankr.  S.D.  Ga.  July  3,  2012). 

Exemption  From  Taxation 

Hospital  property  properly  found 
exempt.  —  Trial  court  did  not  err  in 
finding  that  the  eight  parcels  owned  by 
the  Hospital  Authority  were  exempt  from 
ad  valorem  taxation  because  no  evidence 
in  the  record  created  an  issue  of  fact 
regarding  the  usage  of  the  properties,  but 
rather  the  evidence  established  that  all  of 
the  parcels  at  issue,  including  those  con¬ 


taining  parking  areas,  furthered  the  legit¬ 
imate  function  of  the  Hospital  Authority. 
Columbus  Board  of  Tax  Assessors  v.  Med¬ 
ical  Center  Hospital  Authority,  336  Ga. 
App.  746,  783  S.E.2d  182  (2016). 

Trial  court  did  not  err  in  finding  that 
the  parcel  in  which  the  hospital  and  the 
clinic,  which  was  for-profit,  were  located 
was  exempt  from  ad  valorem  property 
taxes  as  the  parcel  contained  both  facili¬ 
ties  when  the  Hospital  Authority  pur¬ 
chased  the  property  and  the  square  foot¬ 
age  of  the  clinic  was  less  than  half  of  the 
hospital’s  square  footage.  Columbus 
Board  of  Tax  Assessors  v.  Medical  Center 
Hospital  Authority,  336  Ga.  App.  746,  783 
S.E.2d  182  (2016). 


31-7-74.  Residency  requirement;  officers;  compensation;  rules 
and  regulations. 


JUDICIAL  DECISIONS 

Cited  in  United  States  v.  Hosp.  Auth.  of  Charlton  County),  56  Bankr.  Ct.  Dec. 
Charlton  County  (In  re  Hosp.  Auth.  of  (LRP)  220  (Bankr.  S.D.  Ga.  July  3,  2012). 

31-7-75.  Functions  and  powers. 


JUDICIAL  DECISIONS 


Private  corporation’s  records  were 
public.  —  Private  corporation’s  operation 
of  a  hospital  and  other  facilities  leased 
from  a  county  hospital  authority  under 
O.C.G.A.  §  31-7-75(7)  was  a  service  it 
performed  “on  behalf  of”  a  county  agency, 
so  records  related  to  that  operation  were 
public  records  under  O.C.G.A. 


§  50-18-70(b)(2)  of  the  Open  Records  Act, 
O.C.G.A.  §  50-18-70  et  seq.;  whether 
other  records  were  public  required  a  fac¬ 
tual  determination  as  to  how  closely  the 
records  were  related  to  this  operation. 
Smith  v.  Northside  Hosp.,  Inc.,  302  Ga. 
517,  807  S.E.2d  909  (2017). 

Cited  in  United  States  v.  Hosp.  Auth.  of 
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Charlton  County  (In  re  Hosp.  Auth.  of 
Charlton  County),  56  Bankr.  Ct.  Dec. 

(LRP)  220  (Bankr.  S.D.  Ga.  July  3,  2012). 

31-7-77.  Prohibition  on  for-profit  projects;  rates  and  charges; 
utilization  of  revenues  to  pay  certain  obligations. 

(a)  No  authority  shall  operate  or  construct  any  project  for  profit.  It 
shall  fix  rates  and  charges  consistent  with  this  declaration  of  policy  and 
such  as  will  produce  revenues  only  in  amounts  sufficient,  together  with 
all  other  funds  of  the  authority,  to  pay  principal  and  interest  on 
certificates  and  obligations  of  the  authority,  to  provide  for  maintenance 
and  operation  of  the  project,  and  to  create  and  maintain  a  reserve 
sufficient  to  meet  principal  and  interest  payments  due  on  any  certifi¬ 
cates  in  any  one  year  after  the  issuance  thereof.  The  authority  may 
provide  reasonable  reserves  for  the  improvement,  replacement,  or 
expansion  of  its  facilities  or  services. 

(b)  Notwithstanding  subsection  (a)  of  this  Code  section  or  any  other 
provisions  to  the  contrary,  a  joint  hospital  authority  established  pursu¬ 
ant  to  Code  Section  31-7-72  which  operates  a  hospital  containing  more 
than  900  licensed  beds  shall  only  utilize  revenues  to  pay  principal  and 
interest  on  certificates  and  obligations  of  the  authority,  to  pay  pension 
plan  obligations  of  the  authority  existing  as  of  January  1,  2013,  and  for 
funding  projects  leased  by  the  authority  to  a  lessee  pursuant  to  a 
contract  entered  into  in  accordance  with  paragraph  (7)  of  Code  Section 
31-7-75;  provided,  however,  that  no  more  than  1  percent  of  revenues 
shall  be  utilized  to  pay  for  personnel  costs  for  employees  or  contractors 
of  the  authority.  (Ga.  L.  1941,  p.  241,  §  6;  Code  1933,  §  88-1806, 
enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  2013,  p.  1037,  §  1/SB  62.) 

The  2013  amendment,  effective  May  sions  as  subsection  (a);  and  added  subsec- 
7,  2013,  designated  the  existing  provi-  tion  (b). 

JUDICIAL  DECISIONS 


Cited  in  United  States  v.  Hosp.  Auth.  of  Charlton  County),  56  Bankr.  Ct.  Dec. 
Charlton  County  (In  re  Hosp.  Auth.  of  (LRP)  220  (Bankr.  S.D.  Ga.  July  3,  2012). 

31-7-79.  Liability  on  revenue  certificates;  tax  exemption. 

JUDICIAL  DECISIONS 


Cited  in  United  States  v.  Hosp.  Auth.  of  Charlton  County),  56  Bankr.  Ct.  Dec. 
Charlton  County  (In  re  Hosp.  Auth.  of  (LRP)  220  (Bankr.  S.D.  Ga.  July  3,  2012). 
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31-7-84.  Payment  for  authority’s  services  and  facilities;  levy  of 
tax  by  political  subdivisions;  compliance  by  authority 
with  county  budgetary  procedures. 

JUDICIAL  DECISIONS 

Cited  in  United  States  v.  Hosp.  Auth.  of  Charlton  County),  56  Bankr.  Ct.  Dec. 
Charlton  County  (In  re  Hosp.  Auth.  of  (LRP)  220  (Bankr.  S.D.  Ga.  July  3,  2012). 

31-7-85.  Contracts  with  political  subdivisions. 

JUDICIAL  DECISIONS 

Cited  in  United  States  v.  Hosp.  Auth.  of  Charlton  County),  56  Bankr.  Ct.  Dec. 
Charlton  County  (In  re  Hosp.  Auth.  of  (LRP)  220  (Bankr.  S.D.  Ga.  July  3,  2012). 

31-7-89.  Procedure  for  dissolution;  disposition  of  property. 

JUDICIAL  DECISIONS 

Cited  in  United  States  v.  Hosp.  Auth.  of  Charlton  County),  56  Bankr.  Ct.  Dec. 
Charlton  County  (In  re  Hosp.  Auth.  of  (LRP)  220  (Bankr.  S.D.  Ga.  July  3,  2012). 

31-7-94.  Grants  to  hospital  authorities  and  rural  hospital  orga¬ 
nizations. 

The  state  is  authorized  to  make  grants,  as  funds  are  available,  to 
hospital  authorities  and  rural  hospital  organizations  for  public  health 
purposes,  provided  that  any  funds  so  granted  shall  be  distributed  to  and 
among  the  various  public  hospital  authorities  and  rural  hospital 
organizations  in  the  state  in  proportion  to  the  number  of  hospital  beds 
operated  by  each  such  hospital  authority  or  rural  hospital  organization 
at  the  end  of  the  calendar  year  preceding  the  grant.  Funds  shall  be 
distributed  to  public  hospitals  and  rural  hospital  organizations  oper¬ 
ated  by  consolidated  governments  in  the  same  manner  as  to  authority 
hospitals  prescribed  in  this  Code  section  and  rural  hospital  organiza¬ 
tions.  Grants  made  by  the  state  pursuant  to  this  Code  section  shall  be 
administered  by  the  Department  of  Community  Health  in  accordance 
with  Code  Section  31-7-94.1  and  such  rules,  regulations,  and  proce¬ 
dures  as  it  shall  deem  necessary  for  effective  administration  of  such 
grants.  (Code  1933,  §  88-1824,  enacted  by  Ga.  L.  1975,  p.  777,  §  1;  Ga. 
L.  1985,  p.  149,  §  31;  Ga.  L.  2002,  p.  1132,  §  2;  Ga.  L.  2017,  p.  411, 
§  1/SB  14.) 

The  2017  amendment,  effective  May  zation”  near  the  end  of  the  first  sentence; 
8,  2017,  throughout  this  Code  section,  and  inserted  “Code  Section  31-7-94.1  and” 
inserted  “and  rural  hospital  organiza-  in  the  middle  of  the  third  sentence, 
tions”;  inserted  “or  rural  hospital  organi- 
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31-7-94.1.  Rural  Hospital  Organization  Assistance  Act;  legisla¬ 
tive  findings;  certification  of  rural  hospitals  for  grant 
eligibility;  rules  and  regulations. 

(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the  “Rural 
Hospital  Organization  Assistance  Act  of  2017.” 

(b)  The  General  Assembly  finds  that  hospital  authorities  and  rural 
hospital  organizations  are  essential  in  order  to  promote  public  health 
goals  of  the  state.  The  General  Assembly  further  finds  that  many  rural 
hospital  organizations  are  in  desperate  financial  straits.  In  order  to 
preserve  the  availability  of  primary  health  care  services  provided  by 
such  hospitals  to  residents  of  rural  counties,  the  General  Assembly  has 
determined  that  a  program  of  state  grants  is  necessary  and  recom¬ 
mends  funds  be  made  available  to  such  hospitals.  These  grants  will  be 
conditioned  upon  those  hospitals  continuing  to  furnish  essential  health 
care  services  to  residents  in  their  areas  of  operation  as  well  as  engaging 
in  the  long-range  planning  and  any  restructuring  which  may  be 
required  for  those  hospitals  to  survive  by  devising  cost-effective  and 
efficient  health  care  systems  for  meeting  local  health  care  needs. 

(c)  As  used  in  this  Code  section,  the  term: 

(1)  “Hospital”  means  an  institution  which  has  a  permit  as  a 
hospital  issued  under  this  chapter. 

(2)  “Rural  county”  means  a  county  having  a  population  of  less  than 
50,000  according  to  the  United  States  decennial  census  of  2010  or  any 
future  such  census;  provided,  however,  that  for  counties  which 
contain  a  military  base  or  installation,  the  military  personnel  and 
their  dependents  living  in  such  county  shall  be  excluded  from  the 
total  population  of  such  county  for  purposes  of  this  definition. 

(3)  “Rural  hospital  organization”  means  an  acute  care  hospital 
licensed  by  the  department  pursuant  to  Article  1  of  this  chapter  that: 

(A)  Provides  inpatient  hospital  services  at  a  facility  located  in  a 
rural  county  or  is  a  critical  access  hospital; 

(B)  Participates  in  both  Medicaid  and  medicare  and  accepts  both 
Medicaid  and  medicare  patients; 

(C)  Provides  health  care  services  to  indigent  patients; 

(D)  Has  at  least  10  percent  of  its  annual  net  revenue  categorized 
as  indigent  care,  charity  care,  or  bad  debt; 

(E)  Annually  files  IRS  Form  990,  Return  of  Organization  Ex¬ 
empt  From  Income  Tax,  with  the  department,  or  for  any  hospital 
not  required  to  file  IRS  Form  990,  the  department  will  provide  a 
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form  that  collects  the  same  information  to  be  submitted  to  the 
department  on  an  annual  basis; 

(F)  Is  operated  by  a  county  or  municipal  authority  pursuant  to 
this  article  or  is  designated  as  a  tax-exempt  organization  under 
Section  501(c)(3)  of  the  Internal  Revenue  Code;  and 

(G)  Is  current  with  all  audits  and  reports  required  by  law. 

(d)  A  rural  hospital  organization  may  apply  for  a  grant  available 
under  subsection  (e)  of  this  Code  section  if  it  has  been  certified  by  the 
department  as: 

(1)  A  rural  hospital  organization;  and 

(2)  Having  submitted  a  grant  application  which  includes: 

(A)  A  problem  statement  indicating  the  problem  the  rural  hos¬ 
pital  organization  proposes  to  solve  with  the  grant  funds; 

(B)  The  goals  of  the  proposed  solution; 

(C)  The  organizational  structure,  financial  system,  and  facilities 
that  are  essential  to  the  proposed  solution; 

(D)  The  projected  longevity  of  the  proposed  solution  after  the 
grant  funds  are  expended; 

(E)  Evidence  of  collaboration  with  other  community  health  care 
providers  in  achieving  the  proposed  solution; 

(F)  Evidence  that  funds  for  the  proposed  solution  are  not  avail¬ 
able  from  another  source; 

(G)  Evidence  that  the  grant  funds  would  assist  in  returning  the 
rural  hospital  organization  to  an  economically  stable  condition  or 
that  any  plan  for  closure  or  realignment  of  services  involves 
development  of  innovative  alternatives  for  the  discontinued  ser¬ 
vices; 

(H)  Evidence  of  a  satisfactory  record-keeping  system  to  account 
for  grant  fund  expenditures  within  the  rural  hospital  organization 
and  the  rural  county; 

(I)  A  community  health  survival  plan  describing  how  the  plan 
was  developed,  the  goals  of  the  plan,  the  links  with  existing  health 
care  providers  under  the  plan,  the  implementation  process  includ¬ 
ing  quantification  of  indicators  of  the  hospital’s  financial 
well-being,  measurable  outcome  targets,  and  the  current  condition 
of  such  hospital;  and 

( J)  Such  additional  evidence  as  the  department  may  require  to 
demonstrate  the  feasibility  of  the  proposed  solution  for  which  grant 
funds  are  sought. 
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(e)  The  department  is  authorized  to  make  grants  to  rural  hospital 
organizations  certified  as  meeting  the  requirements  of  subsection  (d)  of 
this  Code  section.  Grants  to  rural  hospitals  owned  or  operated  by 
hospital  authorities  or  rural  hospital  organizations  may  be  for  any  of 
the  following  purposes: 

(1)  Infrastructure  development,  including,  without  being  limited 
to,  health  information  technology,  facility  renovation,  or  equipment 
acquisition;  provided,  however,  that  the  amount  granted  to  any 
qualified  hospital  may  not  exceed  the  expenditure  thresholds  that 
would  constitute  a  new  institutional  health  service  requiring  a 
certificate  of  need  under  Chapter  6  of  this  title  and  the  grant  award 
may  be  conditioned  upon  obtaining  local  matching  funds; 

(2)  Strategic  planning,  including,  without  being  limited  to,  strat¬ 
egies  for  personnel  retention  or  recruitment,  development  of  an 
emergency  medical  network,  or  the  development  of  a  collaborative 
and  integrated  health  care  delivery  system  with  other  health  care 
providers,  and  the  grant  award  may  be  conditioned  upon  obtaining 
local  matching  funds  for  items  such  as  telemedicine,  billing  systems, 
and  medical  records.  For  the  purposes  of  this  paragraph,  the  maxi¬ 
mum  grant  to  any  grantee  shall  be  $500,000.00; 

(3)  Nontraditional  health  care  delivery  systems,  excluding  opera¬ 
tional  funds  and  purposes  for  which  grants  may  be  made  under 
paragraph  (1)  or  (2)  of  this  subsection.  For  the  purposes  of  this 
paragraph,  the  maximum  grant  to  any  grantee  shall  be  $2.5  million; 
or 

(4)  The  provision  of  24  hour  emergency  room  services  open  to  the 
general  public. 

(f )  In  awarding  grants  under  this  Code  section,  the  department  may 
give  priority  to  any  otherwise  eligible  rural  hospital  organization  which 
meets  the  definition  of  a  necessary  provider  as  specified  in  the  state’s 
“Rural  Healthcare  Plan”  of  May,  1998. 

(g)  The  maximum  grant  to  any  hospital  authority  or  rural  hospital 
organization  shall  be  $4  million  per  calendar  year. 

(h)  The  department  shall  be  authorized  to  certify  rural  hospital 
organizations  as  provided  in  subsection  (d)  of  this  Code  section  and 
shall  adopt  regulations  to  implement  its  powers  and  duties  under  this 
Code  section.  (Code  1981,  §  31-7-94.1,  enacted  by  Ga.  L.  2017,  p.  411, 
§  2/SB  14;  Ga.  L.  2018,  p.  1112,  §  31/SB  365.) 

Effective  date.  —  This  Code  section  ize,  and  correct  the  Code,  substituted 
became  effective  May  8,  2017.  “Having”  for  “Has”  at  the  beginning  of 

The  2018  amendment,  effective  May  paragraph  (d)(2). 

8,  2018,  part  of  an  Act  to  revise,  modern-  Editor’s  notes.  —  This  Code  section 
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formerly  pertained  to  the  Rural  Hospital 
Assistance  Act.  The  former  Code  section 
was  based  on  Code  1981,  §  31-7-94.1,  en¬ 
acted  by  Ga.  L.  1999,  p.  469,  §  1;  Ga.  L. 
2000,  p.  136,  §  31;  Ga.  L.  2002,  p.  1132, 


§  3;  Ga.  L.  2006,  p.  152,  §  2D/HB  1178; 
Ga.  L.  2009,  p.  453,  §  1-8/HB  228  and  was 
repealed  by  Ga.  L.  2017,  p.  411,  §  2/SB  14, 
effective  May  8,  2017. 


ARTICLE  6 


PEER  REVIEW  GROUPS 

31-7-131.  Definitions. 


JUDICIAL  DECISIONS 

Cited  in  Sewell  v.  Cancel,  331  Ga.  App. 

687,  771  S.E.2d  388  (2015). 

31-7-132.  Immunity  from  liability  for  peer  review  activities; 

immunity  from  liability  of  persons  providing  informa¬ 
tion. 


JUDICIAL  DECISIONS 


Hospital’s  immunity  following  suit 
by  physician.  —  Grant  of  summary  judg¬ 
ment  in  favor  of  the  hospital  was  affirmed 
because  42  U.S.C.  §  11101  et  seq.  pro¬ 
vided  the  hospital  immunity,  as  a  matter 
of  law,  from  suit  brought  by  a  physician 
suspended  of  medical  staff  privileges  as 
the  physician  failed  to  overcome,  by  a 
preponderance  of  the  evidence,  the  pre¬ 
sumption  that  the  hospital  summarily 
suspended  clinical  privileges  only  after  a 
reasonable  effort  to  obtain  the  facts  of  the 
matter  occurred,  as  required  under  42 
U.S.C.  §  11112(a)(2).  Kolb  v.  Northside 
Hospital,  342  Ga.  App.  192,  802  S.E.2d 
413  (2017). 

Evaluation  of  anesthesiologists  for 
working  relationships  rather  than 
medical  care  was  not  peer  review.  — 

In  an  action  by  anesthesiologists  who 
were  not  rehired  by  a  hospital  after  their 
group  contract  was  terminated,  the  hospi¬ 
tal  defendants  were  not  entitled  to  immu¬ 
nity  under  O.C.G.A.  §  31-7-132  because 
the  panel  was  not  evaluating  the  quality 
and  efficiency  of  actual  medical  care  ser¬ 
vices  by  the  anesthesiologists  but  was 
evaluating  their  ability  to  work  harmoni¬ 
ously;  however,  remand  was  required  to 


determine  whether  the  trial  court  had 
concluded  that  peer  review  immunity  was 
appropriate.  Sewell  v.  Cancel,  331  Ga. 
App.  687,  771  S.E.2d  388  (2015). 

Hospital  immune  from  liability  be¬ 
cause  malice  not  established. 

Superior  court  erred  in  denying  a  hos¬ 
pital’s  motion  for  summary  judgment  in  a 
doctor’s  action  contending  that  the  denial 
of  an  application  for  renewal  of  clinical 
privileges  was  void  because  the  hospital 
was  entitled  to  immunity  from  the  doc¬ 
tor’s  equitable  claims  pursuant  to 
O.C.G.A.  §  31-7-132(a);  the  superior  court 
erred  in  finding  that  there  was  evidence 
from  which  the  jury  could  infer  that  the 
peer  review  process  was  motivated  by 
malice.  DeKalb  Med.  Ctr.  v.  Obekpa,  315 
Ga.  App.  739,  728  S.E.2d  265  (2012). 

In  a  suit  by  doctors  against  a  hospital 
where  the  doctors  had  served  as  anesthe¬ 
siologists  alleging  that  the  hospital’s  fail¬ 
ure  to  rehire  the  doctors  was  motivated  by 
malice,  summary  judgment  to  the  hospital 
was  proper  based  on  peer  review  immu¬ 
nity  under  O.C.G.A.  §  31-7-132(a);  the 
doctors  failed  to  show  malice.  Cancel  v. 
Medical  Ctr.  of  Cent.  Ga.,  No.  A17A1709, 
2018  Ga.  App.  LEXIS  197  (Mar.  15,  2018). 
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31-7-133.  Confidentiality  of  review  organization’s  records. 


Cross  references.  —  Privileges  gener¬ 
ally,  §  24-5-501  et  seq. 


JUDICIAL  DECISIONS 


Doctors  had  access  to  notes.  —  In  a 

suit  by  doctors  against  a  hospital  where 
the  doctors  had  served  as  anesthesiolo¬ 
gists,  any  error  by  the  trial  court  in  limit¬ 
ing  discovery  of  notes  of  an  investigating 
psychologist’s  interviews  with  the  anes¬ 
thesiologists  and  nurses  under  O.C.G.A. 


§  31-7-133  was  not  harmful  because  the 
doctors  had  access  to  the  notes  and  de¬ 
posed  the  psychologist  regarding  the 
notes.  Cancel  v.  Medical  Ctr.  of  Cent.  Ga., 
No.  A17A1709,  2018  Ga.  App.  LEXIS  197 
(Mar.  15,  2018). 


ARTICLE  6A 

MEDICAL  REVIEW  COMMITTEES 


31-7-141.  Committee  members  immune  from  liability. 


JUDICIAL  DECISIONS 


Preemption. 

To  the  extent  that  peer  review  and  med¬ 
ical  review  immunity  under  O.C.G.A. 
§§  31-7-132(a)  and  31-7-141  are  condi¬ 
tioned  upon  the  absence  of  malice  and 
deception,  the  statutes  are  preempted  by 


the  federal  Health  Care  Quality  Improve¬ 
ment  Act  of  1986  (HCQIA),  42  U.S.C. 
§  11101  et  seq.,  under  which  bias  is  irrel¬ 
evant.  Cancel  v.  Medical  Ctr.  of  Cent.  Ga., 
No.  A17A1709,  2018  Ga.  App.  LEXIS  197 
(Mar.  15,  2018). 


ARTICLE  9 
HOSPICE  CARE 


31-7-176.1.  Determination  or  pronouncement  of  death. 

When  a  patient  who  is  terminally  ill  or  whose  death  is  anticipated 
and  who  is  receiving  hospice  care  from  a  licensed  hospice  dies,  a 
physician  assistant,  a  nurse  practitioner,  or  a  registered  professional 
nurse  licensed  in  this  state  and  employed  by  such  hospice  at  the  time  of 
apparent  death  of  such  person,  in  the  absence  of  an  attending  physi¬ 
cian,  may  make  the  determination  and  pronouncement  of  the  death  ol 
said  patient.  Such  determination  or  pronouncement  shall  be  made  in 
writing  on  a  form  approved  by  the  commissioner  of  community  health. 
(Code  1981,  §  31-7-176.1,  enacted  by  Ga.  L.  1992,  p.  1392,  §  2;  Ga.  L. 
2009,  p.  453,  §  1-6/HB  228;  Ga.  L.  2017,  p.  625,  §  2/SB  96.) 

The  2017  amendment,  effective  July  or”  near  the  beginning  and  deleted  pro- 
1  2017  in  the  first  sentence,  inserted  “a  vided,  however,  that,  when  a  hospice  pa- 
physician  assistant,  a  nurse  practitioner,  tient  is  a  registered  organ  donor,  only  a 
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physician  may  make  the  determination  or 
pronouncement  of  death”  following  “said 
patient”  at  the  end. 

ARTICLE  10 

PATIENT  CENTERED  AND  FAMILY  FOCUSED  PALLIATIVE 

CARE 


Effective  date.  —  This  article  became 
effective  July  1,  2016. 

Editor’s  notes.  —  Ga.  L.  1993,  p.  738, 
§  19,  effective  April  9,  1993,  repealed  the 
Code  sections  formerly  codified  at  this 
article.  The  former  article  consisted  of 
Code  Sections  31-7-190  through  31-7-208, 

31-7-190.  Legislative  intent. 


relating  to  the  Hospital  Financing  Author¬ 
ity,  and  was  based  on  Ga.  L.  1984,  p.  1654, 
§  1;  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  1986, 
p.  1519,  §§  1-5;  Ga.  L.  1987,  p.  3,  §  31; 
Ga.  L.  1990,  p.  894,  §§  1-11;  Ga.  L.  1991, 
p.  94,  §  31;  and  Ga.  L.  1992,  p.  1323,  §§  1, 
1.5,  2. 


The  intent  of  the  General  Assembly  in  enacting  this  article  is  to 
improve  quality  and  delivery  of  patient  centered  and  family  focused 
palliative  care  in  this  state.  (Code  1981,  §  31-7-190,  enacted  by  Ga.  L. 
2016,  p.  155,  §  1/HB  509.) 

31-7-191.  Definitions. 


As  used  in  this  article,  the  term: 

(1)  “Commissioner”  means  the  commissioner  of  community  health. 

(2)  “Department”  means  the  Department  of  Community  Health. 

(3)  “Georgia  Palliative  Care  and  Quality  of  Life  Advisory  Council” 
or  “council”  means  the  advisory  council  created  pursuant  to  Code 
Section  31-7-192. 

(4)  “Health  care  facility”  means  hospitals;  other  special  care  units, 
including  but  not  limited  to  podiatric  facilities;  skilled  nursing 
facilities;  intermediate  care  facilities;  assisted  living  communities; 
personal  care  homes;  ambulatory  surgical  or  obstetrical  facilities; 
health  maintenance  organizations;  home  health  agencies;  and  diag¬ 
nostic,  treatment,  or  rehabilitation  centers. 

(5)  “Palliative  care”  means  those  interventions  which  are  intended 
to  alleviate  suffering  and  to  achieve  relief  from,  reduction  of,  or 
elimination  of  pain  and  of  other  physical,  emotional,  social,  or 
spiritual  symptoms  of  distress  to  achieve  the  best  quality  of  life  for 
the  patients  and  their  families.  (Code  1981,  §  31-7-191,  enacted  by 
Ga.  L.  2016,  p.  155,  §  1/HB  509.) 
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31-7-192.  Georgia  Palliative  Care  and  Quality  of  Life  Advisory 
Council. 

(a)  There  is  hereby  created  the  Georgia  Palliative  Care  and  Quality 
of  Life  Advisory  Council  within  the  department.  The  council  shall  be 
composed  of  nine  members,  as  follows: 

(1)  The  chairperson  of  the  House  Committee  on  Health  and 

Human  Services,  or  his  or  her  designee; 

(2)  The  chairperson  of  the  Senate  Health  and  Human  Services 

Committee,  or  his  or  her  designee; 

(3)  Two  members  appointed  by  the  Speaker  of  the  House  of 

Representatives; 

(4)  Two  members  appointed  by  the  President  of  the  Senate;  and 

(5)  Three  members  appointed  by  the  Governor. 

The  appointing  authorities  are  encouraged  to  coordinate  their  appoint¬ 
ments  so  that  the  council  includes  interdisciplinary  palliative  care 
medical,  nursing,  social  work,  pharmacy,  and  spiritual  professional 
expertise;  patient  and  family  caregiver  advocate  representation;  and 
any  relevant  appointees  from  the  department  or  other  state  entities  or 
councils.  Membership  should  include  health  professionals  who  have 
palliative  care  work  experience  or  expertise  in  palliative  care  delivery 
models  in  a  variety  of  inpatient,  outpatient,  and  community  settings, 
such  as  acute  care,  long-term  care,  or  hospice,  and  with  a  variety  of 
populations,  including  pediatric,  youth,  and  adult  patients.  It  is  pref¬ 
erable  that  at  least  two  councilmembers  are  board  certified  hospice  and 
palliative  medicine  physicians  or  nurses. 

(b)  Appointed  councilmembers  shall  serve  for  a  period  of  three  years. 
The  members  shall  elect  a  chairperson  and  vice  chairperson  from 
among  their  membership  whose  duties  shall  be  established  by  the 

council. 

(c)  The  department  shall  fix  a  time  and  place  for  regular  meetings  of 
the  council,  which  shall  meet  at  least  twice  yearly. 

(d)  Councilmembers  shall  receive  no  compensation  for  their  services 
but  shall  be  allowed  actual  and  necessary  expenses  in  the  performance 
of  their  duties.  Any  legislative  members  of  the  council  shall  receive  the 
allowances  provided  for  in  Code  Section  28-1-8.  Citizen  members  shall 
receive  a  daily  expense  allowance  in  the  amount  specified  in  subsection 
(b)  of  Code  Section  45-7-21  as  well  as  the  mileage  or  transportation 
allowance  authorized  for  state  employees.  If  any  members  selected  to 
serve  on  the  council  are  state  officials,  other  than  legislative  members, 
or  are  state  employees,  they  shall  receive  no  compensation  for  their 
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services  on  the  council  but  shall  be  reimbursed  for  expenses  incurred  in 
the  performance  of  their  duties  as  members  of  the  council  in  the  same 
manner  as  reimbursements  are  made  in  their  capacity  as  state  officials 
or  state  employees.  The  funds  necessary  for  the  reimbursement  of  the 
expenses  of  state  officials,  other  than  legislative  members,  and  state 
employees  shall  come  from  funds  appropriated  to  or  otherwise  available 
to  their  respective  departments. 

(e)  The  council  shall  consult  with  and  advise  the  department  on 
matters  related  to  the  establishment,  maintenance,  operation,  and 
outcomes  evaluation  of  palliative  care  initiatives  in  this  state. 

(f)  The  council,  no  later  than  June  30,  2017,  and  annually  thereafter, 
shall  submit  to  the  Governor  and  the  General  Assembly  a  report  of  its 
findings  and  recommendations.  (Code  1981,  §  31-7-192,  enacted  by  Ga. 
L.  2016,  p.  155,  §  1/HB  509;  Ga.  L.  2017,  p.  774,  §  31/HB  323.) 

The  2017  amendment,  effective  May  ation  in  the  fourth  sentence  of  subsection 
9,  2017,  part  of  an  Act  to  revise,  modern-  (d). 
ize,  and  correct  the  Code,  revised  punctu- 

31-7-193.  Palliative  Care  Consumer  and  Professional  Informa¬ 
tion  and  Education  Program. 

(a)  There  is  established  a  state-wide  Palliative  Care  Consumer  and 
Professional  Information  and  Education  Program  within  the  depart¬ 
ment. 

(b)  The  purpose  of  the  Palliative  Care  Consumer  and  Professional 
Information  and  Education  Program  shall  be  to  maximize  the  effective¬ 
ness  of  palliative  care  initiatives  in  this  state  by  ensuring  that  compre¬ 
hensive  and  accurate  information  and  education  about  palliative  care  is 
available  to  the  public,  health  care  providers,  and  health  care  facilities. 

(c)  The  department  shall  publish  on  its  website  information  and 
resources,  including  links  to  external  resources,  about  palliative  care 
for  the  public,  health  care  providers,  and  health  care  facilities.  This 
shall  include,  but  not  be  limited  to,  continuing  educational  opportuni¬ 
ties  for  health  care  providers;  information  about  palliative  care  delivery 
in  the  home,  primary,  secondary,  and  tertiary  environments;  best 
practices  for  palliative  care  delivery;  and  consumer  educational  mate¬ 
rials  and  referral  information  for  palliative  care,  including  hospice. 

(d)  The  department  shall  consult  with  the  Georgia  Palliative  Care 
and  Quality  of  Life  Advisory  Council  in  implementing  this  Code  section. 
(Code  1981,  §  31-7-193,  enacted  by  Ga.  L.  2016,  p.  155,  §  1/HB  509.) 
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ARTICLE  11 

FACILITY  LICENSING  AND  EMPLOYEE  RECORDS  CHECKS 

Editor’s  notes.  —  Ga.  L.  2018,  p.  611,  visions  of  this  article  effective  until  that 
§  1-3/SB  406  provides  for  the  repeal  of  this  date  and  not  set  out  in  this  supplement, 
article  effective  October  1,  2019.  For  pro-  see  the  bound  volume. 

31-7-250.  (Repealed  effective  October  1,  2019)  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Conviction”  means  a  finding  or  verdict  of  guilty  or  a  plea  of 
guilty  regardless  of  whether  an  appeal  of  the  conviction  has  been 
sought. 

(2)  “Crime”  means  commission  of  any  of  the  following  offenses: 

(A)  A  violation  of  Code  Section  16-5-21,  relating  to  aggravated 
assault; 

(B)  A  violation  of  Code  Section  16-5-24,  relating  to  aggravated 
battery; 

(C)  A  violation  of  Code  Section  16-6-1,  relating  to  rape; 

(D)  A  felony  violation  of  Code  Section  16-8-2,  relating  to  theft  by 
taking; 

(E)  A  felony  violation  of  Code  Section  16-8-3,  relating  to  theft  by 
deception; 

(F)  A  felony  violation  of  Code  Section  16-8-4,  relating  to  theft  by 
conversion; 

(G)  A  felony  violation  of  Code  Section  16-9-1; 

(H)  A  violation  of  Code  Section  16-5-1; 

(I)  A  violation  of  Code  Section  16-4-1,  relating  to  criminal 
attempt  as  it  concerns  attempted  murder; 

( J)  A  violation  of  Code  Section  16-8-40,  relating  to  robbery; 

(K)  A  violation  of  Code  Section  16-8-41,  relating  to  armed 
robbery; 

(L)  A  violation  of  Chapter  13  of  Title  16,  relating  to  controlled 
substances; 

(M)  A  violation  of  Code  Section  16-5-23.1,  relating  to  battery; 

(N)  A  violation  of  Code  Section  16-6-5.1; 

(O)  A  violation  of  Article  8  of  Chapter  5  of  Title  16; 
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(P)  Any  other  offense  committed  in  another  jurisdiction  which,  if 
committed  in  this  state,  would  be  deemed  to  be  such  a  crime 
without  regard  to  its  designation  elsewhere;  or 

(Q)  Any  other  criminal  offense  as  determined  by  the  department 
and  established  by  rule  adopted  pursuant  to  Chapter  13  of  Title  50, 
the  “Georgia  Administrative  Procedure  Act,”  that  would  indicate 
the  unfitness  of  an  individual  to  provide  care  to  or  be  in  contact 
with  persons  residing  in  a  facility. 

(3)  “Criminal  record”  means  any  of  the  following: 

(A)  Conviction  of  a  crime; 

(B)  Arrest,  charge,  and  sentencing  for  a  crime  where: 

(i)  A  plea  of  nolo  contendere  was  entered  to  the  charge; 

(ii)  First  offender  treatment  without  adjudication  of  guilt 
pursuant  to  the  charge  was  granted;  or 

(iii)  Adjudication  or  sentence  was  otherwise  withheld  or  not 
entered  on  the  charge;  or 

(C)  Arrest  and  being  charged  for  a  crime  if  the  charge  is  pending, 
unless  the  time  for  prosecuting  such  crime  has  expired  pursuant  to 
Chapter  3  of  Title  17. 

(3.1)  “Department”  means  the  Department  of  Community  Health. 

(4)  “Director”  means  the  chief  administrative  or  executive  officer  or 
manager. 

(5)  “Employee”  means  any  person,  other  than  a  director,  utilized  by 
a  personal  care  home  to  provide  personal  services  to  any  resident  on 
behalf  of  the  personal  care  home  or  to  perform  at  any  facilities  of  the 
personal  care  home  any  duties  which  involve  personal  contact  be¬ 
tween  that  person  and  any  paying  resident  of  the  personal  care  home. 

(6)  “Facility”  means  real  property  of  a  personal  care  home  where 
residents  reside. 

(7)  “Fingerprint  records  check  determination”  means  a  satisfac¬ 
tory  or  unsatisfactory  determination  by  the  department  based  upon  a 
records  check  comparison  of  GCIC  information  with  fingerprints  and 
other  information  in  a  records  check  application. 

(8)  “GCIC”  means  the  Georgia  Crime  Information  Center  estab¬ 
lished  under  Article  2  of  Chapter  3  of  Title  35. 

(9)  “GCIC  information”  means  criminal  history  record  information 
as  defined  in  Code  Section  35-3-30. 
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(10)  “License”  means  the  permit  or  document  issued  by  the  depart¬ 
ment  to  authorize  the  personal  care  home  to  which  it  is  issued  to 
operate  a  facility  under  this  chapter. 

(11)  “Personal  care  home”  or  “home”  means  a  home  required  to  be 
licensed  or  permitted  under  Code  Section  31-7-12  or  an  assisted 
living  community  as  defined  in  Code  Section  31-7-12.2. 

(11.1)  “Personal  services”  includes,  but  is  not  limited  to,  individual 
assistance  with  or  supervision  of  self-administered  medication  and 
essential  activities  of  daily  living  such  as  eating,  bathing,  grooming, 
dressing,  and  toileting. 

(12)  “Preliminary  records  check  application”  means  an  application 
for  a  preliminary  records  check  determination  on  forms  provided  by 
the  department. 

(13)  “Preliminary  records  check  determination”  means  a  satisfac¬ 
tory  or  unsatisfactory  determination  by  the  department  based  only 
upon  a  comparison  of  GCIC  information  with  other  than  fingerprint 
information  regarding  the  person  upon  whom  the  records  check  is 
being  performed. 

(14)  “Records  check  application”  means  two  sets  of  classifiable 
fingerprints,  a  records  search  fee  to  be  established  by  the  department 
by  rule  and  regulation,  payable  in  such  form  as  the  department  may 
direct  to  cover  the  cost  of  a  fingerprint  records  check  under  this 
article,  and  an  affidavit  by  the  applicant  disclosing  the  nature  and 
date  of  any  arrest,  charge,  or  conviction  of  the  applicant  for  the 
violation  of  any  law,  except  for  motor  vehicle  parking  violations, 
whether  or  not  the  violation  occurred  in  this  state,  and  such  addi¬ 
tional  information  as  the  department  may  require. 

(15)  “Regular  license”  means  a  permit  which  will  remain  in  effect 
for  the  personal  care  home,  until  and  unless  the  facility  ceases  to 
operate  or  revocation  proceedings  are  commenced. 

(16)  “Satisfactory  determination”  means  a  written  determination 
that  a  person  for  whom  a  records  check  was  performed  was  found  to 
have  no  criminal  record. 

( 17)  “Temporary  license”  means  a  provisional  permit  which  expires 
six  months  or  12  months  from  the  date  of  issuance,  unless  extended 
for  good  cause  by  the  department. 

(18)  “Unsatisfactory  determination”  means  a  written  determina¬ 
tion  that  a  person  for  whom  a  records  check  was  performed  has  a 
criminal  record.  (Code  1981,  §  31-7-250,  enacted  by  Ga.  L.  1985,  p. 
952,  §  2;  Ga.  L.  1986,  p.  822,  §  1;  Ga.  L.  1994,  p.  1359,  §  1;  Ga.  L. 
2002,  p.  942,  §  1;  Ga.  L.  2008,  p.  12,  §  2-19/SB  433;  Ga.  L.  2011,  p. 
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227,  §  17/SB  178;  Ga.  L.  2012,  p.  351,  §  4/HB  1110;  Ga.  L.  2012,  p. 
899,  §  8-12/HB  1176;  Ga.  L.  2013,  p.  524,  §  3-3/HB  78;  Ga.  L.  2014, 
p.  444,  §  2-9/HB  271.) 


The  2013  amendment,  effective  July 
1,  2013,  deleted  relating  to  sexual  as¬ 
sault  against  a  person  in  custody”  follow¬ 
ing  “Code  Section  16-6-5.1”  at  the  end  of 
subparagraph  (2)(N),  and  substituted  “Ar¬ 
ticle  8  of  Chapter  5  of  Title  16”  for  “Code 
Section  30-5-8,  relating  to  abuse,  neglect, 
or  exploitation  of  a  disabled  adult  or  elder 
person”  in  subparagraph  (2)(0). 

The  2014  amendment,  effective  July 
1,  2014,  deleted  “,  relating  to  murder  and 
felony  murder”  following  “Code  Section 
16-5-1”  at  the  end  of  subparagraph  (2)(H). 


Editor’s  notes.  —  See  the  Editor’s  note 
following  the  article  heading  as  to  the 
repeal  of  this  Code  section. 

Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.L.  Rev.  290  (2012). 

For  note,  “Give  It  to  Me,  I’m  Worth  It: 
The  Need  to  Amend  Georgia’s  Record  Re¬ 
striction  Statute  to  Provide  Ex-Offenders 
with  a  Second  Chance  in  the  Employment 
Sector,”  see  52  Ga.  L.  Rev.  267  (2017). 


31-7-254.  (Repealed  effective  October  1,  2019)  Transmission  of 
director^  fingerprints  to  Georgia  Crime  Information 
Center  for  review;  notification  to  department  of  find¬ 
ings;  retention  of  fingerprints. 


After  issuing  a  temporary  license  based  upon  a  preliminary  records 
check  determination  of  the  director  that  is  satisfactory  under  Code 
Section  31-7-253,  the  department  shall  transmit  to  GCIC  both  sets  of 
fingerprints  and  the  records  search  fee  from  that  director’s  records 
check  application.  Upon  receipt  thereof,  GCIC  shall  promptly  transmit 
one  set  of  fingerprints  to  the  Federal  Bureau  of  Investigation  for  a 
search  of  bureau  records  and  an  appropriate  report  and  shall  retain  the 
other  set  and  promptly  conduct  a  search  of  its  records  and  records  to 
which  it  has  access.  Within  75  days  after  receiving  fingerprints  accept¬ 
able  to  GCIC,  the  application,  and  fee,  GCIC  shall  notify  the  depart¬ 
ment  in  writing  of  any  derogatory  finding,  including  but  not  limited  to 
any  criminal  record,  of  the  fingerprint  records  check  or  if  there  is  no 
such  finding.  If  the  department  is  participating  in  the  program  de¬ 
scribed  in  subparagraph  (a)(1)(F)  of  Code  Section  35-3-33,  the  Georgia 
Bureau  of  Investigation  and  the  Federal  Bureau  of  Investigation  shall 
be  authorized  to  retain  fingerprints  obtained  pursuant  to  this  Code 
section  for  such  program  and  the  department  shall  notify  the  individual 
whose  fingerprints  were  taken  of  the  parameters  of  such  retention. 
(Code  1981,  §  31-7-254,  enacted  by  Ga.  L.  1985,  p.  952,  §  2;  Ga.  L. 
2002,  p.  942,  §  4;  Ga.  L.  2018,  p.  507,  §  2-8/SB  336.) 

The  2018  amendment,  effective  July  the  middle;  and  added  the  fourth  sen- 
1,  2018,  in  this  Code  section,  in  the  first  tence. 

sentence,  deleted  “satisfactory”  preceding  Editor’s  notes.  —  See  the  Editor’s  note 
“preliminary  records  check”  near  the  mid-  following  the  article  heading  as  to  the 
die  and  inserted  “that  is  satisfactory”  in  repeal  of  this  Code  section. 
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31-7-258.  (Repealed  effective  October  1,  2019)  Change  of  facility 
director;  notification  to  department;  effect  of  depart¬ 
ment  determination. 

(a)  If  the  director  of  a  facility  which  has  been  issued  a  regular  license 
ceases  to  be  the  director  of  that  facility,  the  licensee  shall  thereupon 
designate  a  new  director.  After  such  change,  the  licensee  of  that  facility 
shall  notify  the  department  of  such  change  and  of  any  additional 
information  the  department  may  require  regarding  the  newly  desig¬ 
nated  director  of  that  facility.  Such  information  shall  include  but  not  be 
limited  to  any  information  the  licensee  may  have  regarding  preliminary 
or  fingerprint  records  check  determinations  regarding  that  director. 
After  receiving  a  change  of  director  notification,  the  department  shall 
make  a  written  determination  from  the  information  furnished  with 
such  notification  and  the  department’s  own  records  as  to  whether  a 
satisfactory  or  unsatisfactory  preliminary  or  fingerprint  records  check 
determination  has  ever  been  made  for  the  newly  designated  director.  If 
the  department  determines  that  such  director  within  12  months  prior 
thereto  has  had  a  fingerprint  records  check  determination  that  is 
satisfactory,  such  determination  shall  be  deemed  to  be  a  satisfactory 
fingerprint  records  check  determination  as  to  that  director.  The  license 
of  that  facility  shall  not  be  adversely  affected  by  that  change  in  director 
and  the  licensee  shall  be  so  notified.  The  time  frames  set  forth  in  this 
subsection  shall  not  apply  when  fingerprints  have  been  retained  by  the 
department  due  to  its  participation  in  the  program  described  in 
subparagraph  (a)(1)(F)  of  Code  Section  35-3-33. 

(b)  If  the  department  determines  under  subsection  (a)  of  this  Code 
section  that  there  has  ever  been  a  preliminary  or  fingerprint  records 
check  determination  of  the  newly  designated  director  that  was  unsat¬ 
isfactory,  the  personal  care  home  and  that  director  shall  be  notified 
thereof.  The  license  for  that  director’s  facility  shall  be  indefinitely 
suspended  unless  the  personal  care  home  designates  another  director 
for  whom  it  has  not  received  or  made  an  unsatisfactory  determination 
and  proceeds  pursuant  to  the  provisions  of  this  Code  section  relating  to 
a  change  of  director. 

(c)  If  the  department  determines  under  subsection  (a)  of  this  Code 
section  that  there  has  been  no  fingerprint  records  check  determination 
regarding  the  newly  designated  director  within  the  immediately  pre¬ 
ceding  12  months,  the  department  shall  so  notify  the  personal  care 
home.  The  personal  care  home  shall  furnish  to  the  department  the 
records  check  application  of  the  newly  designated  director  or  the  license 
of  that  facility  shall  be  indefinitely  suspended.  If  that  records  check 
application  is  so  received,  unless  the  department  has  within  the 
immediately  preceding  12  months  made  a  preliminary  records  check 
determination  that  is  satisfactory  regarding  the  newly  designated 
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director,  the  department  shall  perform  a  preliminary  records  check  and 
determination  of  the  newly  designated  director;  and  the  applicant  and 
that  director  shall  be  notified  thereof.  If  that  determination  is  unsatis¬ 
factory,  the  provisions  of  subsection  (b)  of  this  Code  section  regarding 
procedures  after  notification  shall  apply.  If  that  determination  is 
satisfactory,  the  department  shall  perform  a  fingerprint  records  check 
and  determination  for  that  director  as  provided  in  Code  Sections 
31-7-254  and  31-7-255.  If  that  determination  is  satisfactory,  the  per¬ 
sonal  care  home  and  director  for  whom  the  determination  was  made 
shall  be  so  notified,  and  the  license  for  the  facility  at  which  that  person 
is  the  newly  designated  director  shall  not  be  adversely  affected  by  that 
change  of  director.  If  that  determination  is  unsatisfactory,  the  provi¬ 
sions  of  subsection  (b)  of  this  Code  section  shall  apply.  The  time  frames 
set  forth  in  this  subsection  shall  not  apply  when  fingerprints  have  been 
retained  by  the  department  due  to  its  participation  in  the  program 
described  in  subparagraph  (a)(1)(F)  of  Code  Section  35-3-33.  (Code 
1981,  §  31-7-258,  enacted  by  Ga.  L.  1985,  p.  952,  §  2;  Ga.  L.  2018,  p. 
507,  §  2-9/SB  336.) 

The  2018  amendment,  effective  July 
1,  2018,  in  subsection  (a),  deleted  “satis¬ 
factory”  preceding  “fingerprint  records” 
and  inserted  “that  is  satisfactory”  in  the 
fifth  sentence  and  added  the  last  sentence 
in  subsection  (b),  substituted  “a  prelimi¬ 
nary”  for  “an  unsatisfactory  preliminary” 
and  inserted  “that  was  unsatisfactory”  in 
the  first  sentence  and  deleted  “prelimi¬ 
nary  or  fingerprint  records  check”  follow- 

31-7-259.  (Repealed  effective  October  1,  2019)  Preliminary  re¬ 
cords  check  determination;  suspension  or  revocation 
of  license;  refusal  to  issue  regular  license;  fingerprint 
check;  employment  history;  director’s  criminal  liabil¬ 
ity;  exempt  employees;  mitigating  factors  in  criminal 
records  check;  civil  penalty. 

(a)  Before  a  person  may  become  a  director  of  any  facility  that  has 
received  either  a  temporary  or  regular  license,  that  facility  shall  require 
that  person  to  furnish  to  the  department  a  preliminary  records  check 
application  and  a  records  check  application  and  the  department  shall, 
under  the  procedures  of  Code  Sections  31-7-252  and  31-7-253,  make  a 
preliminary  records  check  determination  and  send  notice  thereof  to  the 
facility  and  director  prior  to  the  director  beginning  work.  If  the 
preliminary  records  check  is  unsatisfactory,  the  facility  shall  not  hire 
the  director.  If  the  subsequent  fingerprint  records  check  determination 
is  unsatisfactory,  the  facility  shall  take  such  steps  as  are  necessary  so 
that  such  person  is  no  longer  the  director  of  the  facility. 


ing  “unsatisfactory”  in  the  middle  of  the 
second  sentence;  and  in  subsection  (c), 
deleted  “satisfaction”  preceding  “prelimi¬ 
nary  records”  and  inserted  “that  is  satis¬ 
factory”  preceding  “regarding”  in  the  third 
sentence  and  added  the  last  sentence. 

Editor’s  notes.  —  See  the  Editor’s  note 
following  the  article  heading  as  to  the 
repeal  of  this  Code  section. 
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(b)  Before  a  person  may  become  an  employee  of  a  facility,  each 
potential  employee  of  a  facility  shall  request  a  criminal  record  check 
from  a  local  law  enforcement  agency  and  submit  the  results  of  the 
criminal  record  check  to  the  facility.  The  personal  care  home  shall  be 
authorized  to  rely  on  written  information  received  from  a  local  law 
enforcement  agency,  GCIC,  or  other  official  agency  to  determine 
whether  the  applicant  for  employment  has  a  criminal  record.  A  personal 
care  home  shall  not  employ  a  person  with  an  unsatisfactory  determi¬ 
nation. 

(c)  In  addition,  where  an  applicant  for  employment  at  a  personal  care 
home  has  not  been  a  resident  of  the  state  for  a  period  of  three  years 
preceding  the  date  of  application  for  employment,  the  personal  care 
home  shall  attempt  to  obtain  a  criminal  record  check  from  the  local  law 
enforcement  agency  of  the  applicant’s  previous  state  of  residence.  If  the 
local  criminal  record  check  from  either  the  applicant’s  previous  state  of 
residence  or  this  state  indicates  multistate  offender  status,  the  personal 
care  home  shall  not  employ  the  applicant  until  a  determination  is  made 
as  to  whether  the  applicant  has  a  criminal  record.  If  the  personal  care 
home  elects  to  determine  the  nature  of  the  criminal  activity,  the 
personal  care  home  shall  transmit  the  preliminary  records  check 
application  and  the  records  check  application  on  behalf  of  the  potential 
employee  to  the  department  for  processing  through  the  GCIC.  A 
personal  care  home  shall  not  employ  a  person  with  an  unsatisfactory 
determination. 

(d)  If  the  personal  care  home  is  unable  to  obtain  a  criminal  record 
check  from  the  local  law  enforcement  agency  of  the  applicant’s  previous 
state  of  residence,  it  shall  transmit  a  records  check  application  to  the 
department  which  shall  process  the  application  through  the  GCIC.  A 
personal  care  home  shall  not  employ  a  person  with  an  unsatisfactory 
determination. 

(e)  The  fee  for  a  criminal  records  check  under  this  Code  section  shall 
be  no  greater  than  the  actual  cost  of  processing  the  request  and  shall  be 
paid  by  the  personal  care  home  or  by  the  applicant  for  employment.  The 
law  enforcement  agency  of  this  state  receiving  the  request  shall 
perform  a  criminal  record  check  for  a  personal  care  home  within  a 
reasonable  time  but  in  any  event  within  a  period  not  to  exceed  three 
days  of  receiving  the  request. 

(f)  Each  application  form  provided  by  the  employer  to  the  applicant 
for  employment  shall  conspicuously  state  the  following:  “FOR  THIS 
TYPE  OF  EMPLOYMENT,  STATE  LAW  REQUIRES  A  CRIMINAL 
RECORD  CHECK  AS  A  CONDITION  OF  EMPLOYMENT.” 

(g)  Both  temporary  and  regular  licenses  are  subject  to  suspension  or 
revocation  or  the  department  may  refuse  to  issue  a  regular  license  if  a 
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person  becomes  a  director  or  employee  subsequent  to  the  granting  of  a 
license  and  that  person  does  not  undergo  the  records  checks  applicable 
to  that  director  or  employee  and  receive  a  satisfactory  determination. 

(h)  After  the  issuance  of  a  regular  or  temporary  license,  the  depart¬ 
ment  may  require  a  fingerprint  records  check  on  any  director  or 
employee  to  confirm  identification  for  records  search  purposes,  or  when 
subsequent  to  a  preliminary  records  check,  the  department  has  reason 
to  believe  that  the  director  or  employee  has  a  criminal  record.  The 
department  may  require  a  fingerprints  record  check  on  any  director  or 
employee  during  the  course  of  an  abuse  investigation  involving  the 
director  or  employee.  In  such  instances,  the  department  shall  require 
the  director  or  employee  to  furnish  two  full  sets  of  fingerprints  which 
the  department  shall  submit  to  the  GCIC  together  with  appropriate 
fees  collected  from  the  director  or  employee  or  personal  care  home. 
Upon  receipt  thereof,  the  GCIC  shall  promptly  transmit  one  set  of 
fingerprints  to  the  Federal  Bureau  of  Investigation  for  a  search  of 
bureau  records  and  an  appropriate  report  and  retain  the  other  set  and 
promptly  conduct  a  search  of  its  records  and  records  to  which  it  has 
access.  The  GCIC  shall  notify  the  department  in  writing  of  any 
derogatory  finding,  including  but  not  limited  to  any  criminal  record 
obtained  through  the  fingerprint  record  check  or  if  there  is  no  such 
finding.  Where  the  department  determines  that  the  director  or  em¬ 
ployee  has  a  criminal  record,  the  department  shall  notify  the  facility  of 
the  unsatisfactory  determination  and  the  facility  shall  take  such  steps 
as  are  necessary  so  that  such  person  is  no  longer  the  director  or  an 
employee  of  the  facility. 

(i)  No  personal  care  home  may  have  any  person  as  an  employee  after 
July  1,  2002,  unless  there  is  on  file  in  the  personal  care  home  an 
employment  history  for  that  person  and  a  satisfactory  determination 
that  the  person  does  not  have  a  criminal  record. 

(j)  Except  as  provided  in  subsection  (1)  of  this  Code  section,  a  director 
of  a  facility  having  an  employee  whom  that  director  knows  or  should 
reasonably  know  to  have  a  criminal  record,  as  defined  in  Code  Section 
31-7-250,  shall  be  guilty  of  a  misdemeanor. 

(k)  The  provisions  of  this  Code  section  shall  not  apply  to  a  member  of 
the  administrative  staff  or  an  applicant  for  an  administrative  staff 
position  of  a  personal  care  home  whose  duties  do  not  include  manage¬ 
ment  of  resident  funds  or  personal  contact  between  that  person  and  any 
paying  resident  of  the  home. 

(l)  Where  a  personal  care  home  determines  that  an  applicant  for 
employment  has  a  criminal  record  but  there  are  matters  in  mitigation 
of  the  criminal  record,  no  physical  harm  was  done  to  the  victim,  and  the 
personal  care  home  would  like  to  hire  the  applicant,  the  personal  care 
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home  may  submit  an  application  for  a  preliminary  records  check  to  the 
department  on  behalf  of  the  potential  employee  on  forms  provided  by 
the  department.  The  personal  care  home  shall  not  hire  the  potential 
employee  to  work  in  the  home  until  the  personal  care  home  receives 
notification  from  the  department  that  the  applicant  either  has  a 
satisfactory  criminal  record  check  or  an  administrative  law  judge  has 
determined  that  the  applicant  is  authorized  to  work  in  a  personal  care 
home. 

(m)  Except  as  provided  in  subsection  (1)  of  this  Code  section,  a 
personal  care  home  that  hires  an  applicant  for  employment  with  a 
criminal  record  is  in  violation  of  licensing  requirements  and  the 
department  is  authorized  to  impose  a  civil  penalty  pursuant  to  the 
authority  granted  it  under  the  rules  and  regulations  for  the  enforce¬ 
ment  of  licensing  requirements. 

(n)  If  the  department  is  participating  in  the  program  described  in 
subparagraph  (a)(1)(F)  of  Code  Section  35-3-33,  the  Georgia  Bureau  of 
Investigation  and  the  Federal  Bureau  of  Investigation  shall  be  autho¬ 
rized  to  retain  fingerprints  obtained  pursuant  to  this  Code  section  for 
such  program  and  the  department  shall  notify  the  individual  whose 
fingerprints  were  taken  of  the  parameters  of  such  retention.  (Code 
1981,  §  31-7-259,  enacted  by  Ga.  L.  1985,  p.  952,  §  2;  Ga.  L.  2002,  p. 
942,  §  8;  Ga.  L.  2018,  p.  507,  §  2-10/SB  336.) 

The  2018  amendment,  effective  July  following  the  article  heading  as  to  the 
1,  2018,  added  subsection  (n).  repeal  of  this  Code  section. 

Editor’s  notes.  —  See  the  Editor’s  note 

ARTICLE  12 

HEALTH  CARE  DATA  COLLECTION 

31-7-280.  Health  care  provider  annual  reports;  form. 

(a)  As  used  in  this  article,  the  term: 

(1)  “Department”  means  the  Department  of  Community  Health. 

(2)  “Health  care  provider”  means  any  hospital  or  ambulatory 
surgical  or  obstetrical  facility  having  a  license  or  permit  issued  by  the 
department  under  Article  1  of  this  chapter. 

(3)  “Indigent  person”  means  any  person  having  as  a  maximum 
allowable  income  level  an  amount  corresponding  to  125  percent  of  the 
federal  poverty  guideline. 

(4)  “Third-party  payor”  means  any  entity  which  provides  health 
care  insurance  or  a  health  care  service  plan,  including  but  not  limited 
to  providers  of  major  medical  or  comprehensive  accident  or  health 
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insurance,  whether  or  not  through  a  self-insurance  plan,  Medicaid,  or 
health  care  plans,  but  does  not  mean  a  specified  disease  or  supple¬ 
mental  hospital  indemnity  payor. 

(b)  There  shall  be  required  from  each  health  care  provider  in  this 
state  an  annual  report  of  certain  health  care  information  to  be  submit¬ 
ted  to  the  department.  The  report  shall  be  due  on  the  last  day  of 
January  and  shall  cover  the  12  month  period  preceding  each  such 
calendar  year. 

(c)  The  report  required  under  subsection  (b)  of  this  Code  section  shall 
contain  the  following  information: 

(1)  Total  gross  revenues; 

(2)  Bad  debts; 

(3)  Amounts  of  free  care  extended,  excluding  bad  debts; 

(4)  Amounts  of  contractual  adjustments; 

(5)  Amounts  of  care  provided  under  a  Hill-Burton  commitment; 

(6)  Amounts  of  charity  care  provided  to  indigent  persons; 

(7)  Amounts  of  outside  sources  of  funding  from  governmental 
entities,  philanthropic  groups,  or  any  other  sources,  including  the 
proportion  of  any  such  funding  dedicated  to  the  care  of  indigent 
persons; 

(8)  For  cases  involving  indigent  persons: 

(A)  The  number  of  persons  treated; 

(B)  The  number  of  inpatients  and  outpatients; 

(C)  Total  patient  days; 

(D)  The  total  number  of  patients  categorized  by  county  of 

residence; 

(E)  The  indigent  care  costs  incurred  by  the  health  care  provider 

by  county  of  residence; 

(9)  The  public,  profit,  or  nonprofit  status  of  the  health  care 
provider  and  whether  or  not  the  provider  is  a  teaching  hospital; 

(10)  The  number  of  board  certified  physicians,  by  specialty,  on  the 
staff  of  the  health  care  provider; 

(11)  The  number  of  nursing  hours  per  day  for  each  hospital  and  per 
patient  visit  for  each  ambulatory  surgical  or  obstetrical  facility; 

(12)  For  ambulatory  surgical  or  obstetrical  facilities,  the  types  of 
surgery  performed  and  emergency  back-up  systems  available  for  that 
surgery; 
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(13)  For  hospitals: 

(A)  The  availability  of  emergency  services,  trauma  centers, 
intensive  care  units,  and  neonatal  intensive  care  units; 

(B)  Procedures  hospitals  specialize  in  and  the  number  of  such 
procedures  performed  annually;  and 

(C)  Cesarean  section  rates  by  number  and  as  a  percentage  of 
deliveries;  and 

(14)  Data  available  on  a  recognized  uniform  billing  statement  or 
substantially  similar  form  generally  used  by  health  care  providers 
which  reflect,  but  are  not  limited  to,  the  following  type  of  data 
obtained  during  a  12  month  period  during  each  reporting  period: 
unique  longitudinal  nonidentifying  patient  code,  the  patient’s  birth 
date,  sex,  race,  geopolitical  subdivision  code,  ZIP  Code,  county  of 
residence,  type  of  bill,  beginning  and  ending  service  dates,  date  of 
admission,  discharge  date,  disposition  of  the  patient,  medical  or 
health  record  number,  principal  and  secondary  diagnoses,  principal 
and  secondary  procedures  and  procedure  dates,  external  cause  of 
injury  codes,  diagnostic  related  group  number  (DRG),  DRG  procedure 
coding  used,  revenue  codes,  total  charges  and  summary  of  charges  by 
revenue  code,  payor  or  plan  identification,  or  both,  place  of  service 
code  such  as  the  uniform  hospital  identification  number  and  hospital 
name,  attending  physician  and  other  ordering,  referring,  or  perform¬ 
ing  physician  identification  number,  and  specialty  code. 

(d)  The  department  shall  provide  a  form  for  the  report  required  by 
subsection  (b)  of  this  Code  section  and  may  provide  in  such  form  for 
further  categorical  divisions  of  the  information  listed  in  subsection  (c)  of 
this  Code  section. 

(e)  The  department  shall,  within  a  period  of  one  year  following  July 
1,  1989,  in  cooperation  with  representatives  of  such  consumer  groups 
and  associations  and  health  care  providers  as  it  shall  designate,  study 
and  determine  such  quality  indicators  and  such  additional  or  alterna¬ 
tive  information  related  to  the  intent  and  purpose  of  this  article  as  the 
department  shall  determine  are  in  the  best  interests  of  the  residents  of 
this  state. 

(f )  In  the  event  that  the  department  does  not  receive  from  a  health 
care  provider  an  annual  report  containing  the  data  and  information 
required  by  this  article  within  30  days  following  the  date  such  report 
was  due  or  receives  a  timely  but  incomplete  report,  the  department 
shall  notify  the  health  care  provider  regarding  the  deficiencies,  by 
certified  mail  or  statutory  overnight  delivery,  return  receipt  requested. 
In  the  event  such  deficiency  continues  for  15  days  after  said  notification 
has  been  given,  the  health  care  provider  shall  be  liable  for  a  penalty  in 
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the  amount  of  $1,000.00  for  such  violation  and  an  additional  penalty  of 
$500.00  for  each  day  during  which  such  violation  continues  and  be 
subject  to  appropriate  sanctions  otherwise  authorized  by  law,  including, 
but  not  limited  to,  suspension  or  revocation  of  that  provider’s  permit  or 
license.  (Code  1981,  §  31-7-280,  enacted  by  Ga.  L.  1988,  p.  991,  §  1;  Ga. 
L.  1991,  p.  94,  §  31;  Ga.  L.  1995,  p.  745,  §  2.1;  Ga.  L.  1996,  p.  1201, 
§  2.1;  Ga.  L.  2000,  p.  1589,  §  3;  Ga.  L.  2006,  p.  72,  §  31/SB  465;  Ga.  L. 
2008,  p.  12,  §  2-21/SB  433;  Ga.  L.  2017,  p.  164,  §  55/HB  127.) 

The  2017  amendment,  effective  July  poration  plans,  health  care  plans,  or  non- 
1,  2017,  substituted  “or  health  care  profit  medical  service  corporation  plans,” 
plans,”  for  “hospital  service  nonprofit  cor-  in  the  middle  of  paragraph  (a)(4). 

ARTICLE  13 

PRIVATE  HOME  CARE  PROVIDERS 
31-7-300.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Companion  or  sitter  tasks”  means  the  following  tasks  which 
are  provided  to  elderly,  handicapped,  or  convalescing  individuals: 
transport  and  escort  services;  meal  preparation  and  serving;  and 
household  tasks  essential  to  cleanliness  and  safety.  These  tasks  do 
not  include  assistance  with  bathing,  toileting,  grooming,  shaving, 
dental  care,  dressing,  and  eating. 

(2)  “Department”  means  the  Department  of  Community  Health. 

(3)  “Personal  care  tasks”  means  assistance  with  bathing,  toileting, 
grooming,  shaving,  dental  care,  dressing,  and  eating;  and  may 
include  but  are  not  limited  to  proper  nutrition,  home  management, 
housekeeping  tasks,  ambulation  and  transfer,  and  medically  related 
activities,  including  the  taking  of  vital  signs  only  in  conjunction  with 
the  above  tasks. 

(4)  “Private  home  care  provider”  means  any  person,  business 
entity,  corporation,  or  association,  whether  operated  for  profit  or  not 
for  profit,  that  directly  provides  or  makes  provision  for  private  home 
care  services  through: 

(A)  Its  own  employees  who  provide  nursing  services,  personal 
care  tasks,  or  companion  or  sitter  tasks; 

(B)  Contractual  arrangements  with  independent  contractors 
who  are  health  care  professionals  licensed  pursuant  to  Title  43;  or 

(C)  Referral  of  other  persons  to  render  home  care  services,  when 
the  individual  making  the  referral  has  ownership  or  financial 
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interest  in  the  delivery  of  those  services  by  those  other  persons  who 
would  deliver  those  services. 

(5)  “Private  home  care  services”  means  those  items  and  services 
provided  at  a  patient’s  residence  that  involve  direct  care  to  that 
patient  and  includes,  without  limitation,  any  or  all  of  the  following: 

(A)  Nursing  services,  provided  that  such  services  can  only  be 
provided  by  a  person  licensed  under  Chapter  26  of  Title  43; 

(B)  Personal  care  tasks;  and 

(C)  Companion  or  sitter  tasks. 

Private  home  care  services  shall  not  include  physical,  speech,  or 
occupational  therapy;  medical  nutrition  therapy;  medical  social  ser¬ 
vices;  or  home  health  aide  services  provided  by  a  home  health  agency. 

(6)  “Residence”  means  the  place  where  an  individual  makes  that 
person’s  permanent  or  temporary  home,  whether  that  person’s  own 
apartment  or  house,  a  friend  or  relative’s  home,  or  a  personal  care 
home,  but  shall  not  include  a  hospital,  nursing  home,  hospice,  or 
other  health  care  facility  licensed  under  Article  1  of  this  chapter. 
(Code  1981,  §  31-7-300,  enacted  by  Ga.  L.  1994,  p.  959,  §  1;  Ga.  L. 
2008,  p.  12,  §  2-23/SB  433;  Ga.  L.  2015,  p.  336,  §  2/HB  183.) 


The  2015  amendment,  effective  July 
1,  2015,  in  paragraph  (4),  substituted 
“who  provide  nursing  services,  personal 
care  tasks,  or  companion  or  sitter  tasks” 
for  “or  agents”  at  the  end  of  subparagraph 
(4)(A),  and  inserted  “who  are  health  care 
professionals  licensed  pursuant  to  Title 
43”  in  subparagraph  (4)(B). 


Editor’s  notes.  —  Ga.  L.  2015,  p.  336, 
§  1/HB  183,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Home 
Care  Patient  Protection  Act.’” 


ARTICLE  14 

NURSING  HOMES  EMPLOYEE  RECORDS  CHECKS 

Editor’s  notes.  —  Article  14  is  set  out  date.  For  provisions  of  this  article  effec- 
twice  in  this  Code.  The  first  version  is  tive  until  that  date  and  not  set  out  in  this 
effective  until  October  1,  2019,  and  the  supplement,  see  the  bound  volume, 
second  version  becomes  effective  on  that 

31-7-350.  (Effective  until  October  1,  2019)  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Conviction”  means  a  finding  or  verdict  of  guilty  or  a  plea  of 
guilty  regardless  of  whether  an  appeal  of  the  conviction  has  been 

sought. 


2018  Supp. 


123 


31-7-350 


HEALTH 


31-7-350 


(2)  “Crime”  means  commission  of  an  offense  which  constitutes  a 
felony  with  respect  to  the  following: 

(A)  A  violation  of  Code  Section  16-5-21; 

(B)  A  violation  of  Code  Section  16-5-24; 

(C)  A  violation  of  Code  Section  16-6-1; 

(D)  A  violation  of  Code  Section  16-8-2; 

(E)  A  violation  of  Code  Section  16-8-3; 

(F)  A  violation  of  Code  Section  16-8-4; 

(G)  A  violation  of  Code  Section  16-5-1; 

(H)  A  violation  of  Code  Section  16-4-1; 

(I)  A  violation  of  Code  Section  16-8-40; 

(J)  A  violation  of  Code  Section  16-8-41; 

(K)  A  felony  violation  of  Code  Section  16-9-1; 

(L)  A  violation  of  Article  8  of  Chapter  5  of  Title  16; 

(M)  A  violation  of  Chapter  13  of  Title  16;  or 

(N)  Any  other  offense  committed  in  another  jurisdiction  which,  if 
committed  in  this  state,  would  be  deemed  to  be  such  a  crime 
without  regard  to  its  designation  elsewhere. 

(3)  “Criminal  record”  means  any  of  the  following  which  have 
reached  final  disposition  within  ten  years  of  the  date  the  criminal 
record  check  is  conducted: 

(A)  Conviction  of  a  crime; 

(B)  Arrest,  charge,  and  sentencing  for  a  crime  where: 

(i)  A  plea  of  nolo  contendere  was  entered  to  the  charge; 

(ii)  First  offender  treatment  without  adjudication  of  guilt 
pursuant  to  the  charge  was  granted;  or 

(iii)  Adjudication  or  sentence  was  otherwise  withheld  or  not 
entered  on  the  charge;  or 

(C)  Arrest  and  charges  for  a  crime  if  the  charge  is  pending, 
unless  the  time  for  prosecuting  such  crime  has  expired  pursuant  to 
Chapter  3  of  Title  17. 

(4)  “Employment  applicant”  means  any  person  seeking  employ¬ 
ment  by  a  nursing  home.  This  term  shall  not  include  persons 
employed  by  the  nursing  home  prior  to  July  1,  1995. 
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(5)  “GCIC”  means  the  Georgia  Crime  Information  Center  estab¬ 
lished  under  Article  2  of  Chapter  3  of  Title  35. 

(6)  “Nursing  home”  or  “home”  means  a  home  required  to  be 
licensed  or  permitted  as  a  nursing  home  under  the  provisions  of  this 
chapter. 

(7)  “Satisfactory  determination”  means  a  written  determination  by 
a  nursing  home  that  a  person  for  whom  a  record  check  was  performed 
was  found  to  have  no  criminal  record. 

(8)  “Unsatisfactory  determination”  means  a  written  determination 
by  a  nursing  home  that  a  person  for  whom  a  record  check  was 
performed  was  found  to  have  a  criminal  record.  (Code  1981, 
§  31-7-350,  enacted  by  Ga.  L.  1995,  p.  570,  §  1;  Ga.  L.  2001,  p.  806, 
§  1;  Ga.  L.  2012,  p.  899,  §  8-13/HB  1176;  Ga.  L.  2013,  p.  524, 
§  3-4/HB  78.) 


The  2013  amendment,  effective  July 
1,  2013,  deleted  relating  to  aggravated 
assault”  following  “Code  Section  16-5-21” 
at  the  end  of  subparagraph  (2)(A);  deleted 
relating  to  aggravated  battery”  follow¬ 
ing  “Code  Section  16-5-24”  at  the  end  of 
subparagraph  (2)(B);  deleted  “,  relating  to 
rape”  following  “Code  Section  16-6-1”  at 
the  end  of  subparagraph  (2)(C);  deleted  “, 
relating  to  theft  by  taking”  following 
“Code  Section  16-8-2”  at  the  end  of  sub- 
paragraph  (2)(D);  deleted  “,  relating  to 
theft  by  deception”  following  “Code  Sec¬ 
tion  16-8-3”  at  the  end  of  subparagraph 
(2)(E);  deleted  “,  relating  to  theft  by  con¬ 
version”  following  “Code  Section  16-8-4”  at 
the  end  of  subparagraph  (2)(F);  deleted  “, 
relating  to  murder  and  felony  murder” 
following  “Code  Section  16-5-1”  at  the  end 
of  subparagraph  (2)(G);  deleted  “,  relating 
to  criminal  attempt  as  it  concerns  at¬ 


tempted  murder”  following  “Code  Section 
16-4-1”  at  the  end  of  subparagraph  (2)(H); 
deleted  “,  relating  to  robbery”  following 
“Code  Section  16-8-40”  at  the  end  of  sub- 
paragraph  (2)(I);  deleted  “,  relating  to 
armed  robbery”  following  “Code  Section 
16-8-41”  at  the  end  of  subparagraph 
(2)(  J);  added  subparagraph  (2)(L);  redes¬ 
ignated  former  subparagraphs  (2)(L)  and 
(2)(M)  as  present  subparagraphs  (2)(M) 
and  (2)(N),  respectively;  and  deleted  “, 
relating  to  controlled  substances”  follow¬ 
ing  “Title  16”  at  the  end  of  subparagraph 
(2)(M). 

Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.L.  Rev.  290  (2012). 

For  note,  “Give  It  to  Me,  I’m  Worth  It: 
The  Need  to  Amend  Georgia’s  Record  Re¬ 
striction  Statute  to  Provide  Ex-Offenders 
with  a  Second  Chance  in  the  Employment 
Sector,”  see  52  Ga.  L.  Rev.  267  (2017). 


ARTICLE  14 

GEORGIA  LONG-TERM  CARE  BACKGROUND  CHECK  PROGRAM 


Editor’s  notes.  —  Article  14  is  set  out 
twice  in  this  Code.  The  first  version  is 
effective  until  October  1,  2019,  and  the 
second  version  becomes  effective  on  that 


date.  For  provisions  of  this  article  effec¬ 
tive  until  that  date  and  not  set  out  in  this 
supplement,  see  the  bound  volume. 
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31-7-350.  (Effective  October  1,  2019)  Short  title;  purpose. 

(a)  This  article  shall  be  known  and  may  be  cited  as  the  “Georgia 
Long-term  Care  Background  Check  Program.” 

(b)  The  purpose  of  this  article  is  to  establish  the  minimum  standards 
for  the  Georgia  Long-term  Care  Background  Check  Program  for  con¬ 
ducting  criminal  background  checks  of  owners,  applicants  for  employ¬ 
ment,  and  direct  access  employees  at  certain  facilities.  (Code  1981, 
§  31-7-350,  enacted  by  Ga.  L.  2018,  p.  611,  §  1-4/SB  406.) 

Effective  date.  —  This  Code  section 
becomes  effective  October  1,  2019. 

31-7-351.  (Effective  October  1,  2019)  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Applicant”  means  an  individual  applying  to  be  a  direct  access 
employee  at  a  facility. 

(2)  “Conviction”  means  a  finding  or  verdict  of  guilty  or  a  plea  of 
guilty  regardless  of  whether  an  appeal  of  the  conviction  has  been 
sought. 

(3)  “Crime”  means  commission  of: 

(A)  Any  of  the  following  offenses: 

(i)  A  violation  of  Code  Section  16-5-70; 

(ii)  A  violation  of  Code  Section  16-5-101; 

(iii)  A  violation  of  Code  Section  16-5-102; 

(iv)  A  violation  of  Code  Section  16-6-4; 

(v)  A  violation  of  Code  Section  16-6-5; 

(vi)  A  violation  of  Code  Section  16-6-5.1;  or 

(vii)  A  violation  of  Code  Section  30-5-8; 

(B)  A  felony  violation  of: 

(i)  Chapter  5,  6,  8,  9,  or  13  of  Title  16; 

(ii)  Code  Section  16-4-1; 

(iii)  Code  Section  16-7-2;  or 

(iv)  Subsection  (f)  of  Code  Section  31-7-12.1;  or 

(C)  Any  other  offense  committed  in  another  jurisdiction  which,  if 
committed  in  this  state,  would  be  deemed  to  constitute  an  offense 
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identified  in  this  paragraph  without  regard  to  its  designation 
elsewhere. 

(4)  “Criminal  background  check”  means  a  search  of  the  criminal 
records  maintained  by  GCIC  and  the  Federal  Bureau  of  Investigation 
to  determine  whether  an  owner,  applicant,  or  employee  has  a  crimi¬ 
nal  record. 

(5) (A)  “Criminal  record”  means  any  of  the  following: 

(i)  Conviction  of  a  crime; 

(ii)  Arrest,  charge,  and  sentencing  for  a  crime  when: 

(I)  A  plea  of  nolo  contendere  was  entered  to  the  crime; 

(II)  First  offender  treatment  without  adjudication  of  guilt 
was  granted  to  the  crime;  or 

(III)  Adjudication  or  sentence  was  otherwise  withheld  or  not 
entered  for  the  crime;  or 

(iii)  Arrest  and  charges  for  a  crime  if  the  charge  is  pending, 
unless  the  time  for  prosecuting  such  crime  has  expired  pursuant 
to  Chapter  3  of  Title  17. 

(B)  Such  term  shall  not  include  an  owner,  applicant,  or  employee 
for  which  at  least  ten  years  have  elapsed  from  the  date  of  his  or  her 
criminal  background  check  since  the  completion  of  all  of  the  terms 
of  his  or  her  sentence;  provided,  however,  that  such  ten-year  period 
or  exemption  shall  never  apply  to  any  crime  identified  in  subsection 
(j)  of  Code  Section  42-8-60. 

(6)  “Direct  access”  means  having,  or  expecting  to  have,  duties  that 
involve  routine  personal  contact  with  a  patient,  resident,  or  client, 
including  face-to-face  contact,  hands-on  physical  assistance,  verbal 
cuing,  reminding,  standing  by  or  monitoring  or  activities  that  require 
the  person  to  be  routinely  alone  with  the  patient’s,  resident’s,  or 
client’s  property  or  access  to  such  property  or  financial  information 
such  as  the  patient’s,  resident’s,  or  client’s  checkbook,  debit  and  credit 
cards,  resident  trust  funds,  banking  records,  stock  accounts,  or 
brokerage  accounts. 

(7)  “Employee”  means  any  individual  who  has  direct  access  and 
who  is  hired  by  a  facility  through  employment,  or  through  a  contract 
with  such  facility,  including,  but  not  limited  to,  housekeepers,  main¬ 
tenance  personnel,  dieticians,  and  any  volunteer  who  has  duties  that 
are  equivalent  to  the  duties  of  an  employee  providing  such  services. 
Such  term  shall  not  include  an  individual  who  contracts  with  the 
facility,  whether  personally  or  through  a  company,  to  provide  utility, 
construction,  communications,  accounting,  quality  assurance,  human 
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resource  management,  information  technology,  legal,  or  other  ser¬ 
vices  if  the  contracted  services  are  not  directly  related  to  providing 
services  to  a  patient,  resident,  or  client  of  the  facility.  Such  term  shall 
not  include  any  health  care  provider,  including,  but  not  limited  to, 
physicians,  dentists,  nurses,  and  pharmacists  who  are  licensed  by  the 
Georgia  Composite  Medical  Board,  the  Georgia  Board  of  Dentistry, 
the  Georgia  Board  of  Nursing,  or  the  State  Board  of  Pharmacy. 

(8)  “Facility”  means: 

(A)  A  personal  care  home  required  to  be  licensed  or  permitted 
under  Code  Section  31-7-12; 

(B)  An  assisted  living  community  required  to  be  licensed  under 
Code  Section  31-7-12.2; 

(C)  A  private  home  care  provider  required  to  be  licensed  under 
Article  13  of  this  chapter; 

(D)  A  home  health  agency  as  licensed  pursuant  to  Code  Section 
31-7-151; 

(E)  A  provider  of  hospice  care  as  licensed  pursuant  to  Code 
Section  31-7-173; 

(F)  A  nursing  home,  skilled  nursing  facility,  or  intermediate  care 
home  licensed  pursuant  to  rules  of  the  department;  or 

(G)  An  adult  day  care  facility  licensed  pursuant  to  rules  of  the 
department. 

(9)  “Fingerprint  records  check  determination”  means  a  satisfac¬ 
tory  or  unsatisfactory  determination  by  the  department  based  upon 
fingerprint  based  national  criminal  history  information. 

(10)  “GCIC”  means  the  Georgia  Crime  Information  Center  estab¬ 
lished  under  Article  2  of  Chapter  3  of  Title  35. 

(11)  “License”  means  the  document  issued  by  the  department  to 
authorize  a  facility  to  operate. 

(12)  “Owner”  in  the  context  of  a  nursing  home  or  intermediate  care 
home  means  an  individual  who  is  not  an  “excluded  party”  as  such 
term  is  defined  in  Code  Section  31-7-3.3,  otherwise  such  term  means 
an  individual  or  any  person  affiliated  with  a  corporation,  partnership, 
or  association  with  10  percent  or  greater  ownership  interest  in  a 
facility  who  performs  one  or  more  of  the  following: 

(A)  Purports  to  or  exercises  authority  of  a  facility; 

(B)  Applies  to  operate  or  operates  a  facility; 

(C)  Maintains  an  office  on  the  premises  of  a  facility; 
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(D)  Resides  at  a  facility; 

(E)  Has  direct  access  at  a  facility; 


(F)  Provides  direct  personal  supervision  of  facility  personnel  by 
being  immediately  available  to  provide  assistance  and  direction 
when  such  facility  services  are  being  provided;  or 

(G)  Enters  into  a  contract  to  acquire  ownership  of  a  facility. 


(13)  “Records  check  application”  means  fingerprints  in  such  form 
and  of  such  quality  as  prescribed  by  GCIC  under  standards  adopted 
by  the  Federal  Bureau  of  Investigation  and  a  records  search  fee  to  be 
established  by  the  department  by  rule  and  regulation,  payable  in 
such  form  as  the  department  may  direct  to  cover  the  cost  of  obtaining 
a  criminal  background  check. 

(14)  “Registry  check”  means  a  review  of  the  nurse  aide  registry 
provided  for  in  Code  Section  31-2-14,  the  state  sexual  offender 
registry,  and  the  List  of  Excluded  Individuals  and  Entities  as  autho¬ 
rized  in  Sections  1128  and  1156  of  the  federal  Social  Security  Act,  as 
it  existed  on  February  1,  2018,  or  any  other  registry  useful  for  the 
administration  of  this  article  as  specified  by  rules  of  the  department. 

(15)  “Satisfactory  determination”  means  a  written  determination 
that  an  individual  for  whom  a  criminal  background  check  was 
performed  was  found  to  have  no  criminal  record. 

(16)  “Unsatisfactory  determination”  means  a  written  determina¬ 
tion  that  an  individual  for  whom  a  criminal  background  check  was 
performed  was  found  to  have  a  criminal  record.  (Code  1981, 
§  31-7-350,  enacted  by  Ga.  L.  1995,  p.  570,  §  1;  Ga.  L.  2001,  p.  806, 
§  1;  Ga.  L.  2012,  p.  899,  §  8-13/HB  1176;  Ga.  L.  2013,  p.  524, 
§  3-4/HB  78;  Code  1981,  §  31-7-351,  as  redesignated  by  Ga.  L.  2018, 
p.  611,  §  1-4/SB  406.) 


The  2013  amendment,  effective  July 
1,  2013,  deleted  relating  to  aggravated 
assault”  following  “Code  Section  16-5-21” 
at  the  end  of  subparagraph  (2)(A);  deleted 
relating  to  aggravated  battery”  follow¬ 
ing  “Code  Section  16-5-24”  at  the  end  of 
subparagraph  (2)(B);  deleted  “,  relating  to 
rape”  following  “Code  Section  16-6-1”  at 
the  end  of  subparagraph  (2)(C);  deleted  “, 
relating  to  theft  by  taking”  following 
“Code  Section  16-8-2”  at  the  end  of  sub- 
paragraph  (2)(D);  deleted  “,  relating  to 
theft  by  deception”  following  “Code  Sec¬ 
tion  16-8-3”  at  the  end  of  subparagraph 
(2)(E);  deleted  “,  relating  to  theft  by  con¬ 
version”  following  “Code  Section  16-8-4  at 


the  end  of  subparagraph  (2)(F);  deleted  “, 
relating  to  murder  and  felony  murder” 
following  “Code  Section  16-5-1”  at  the  end 
of  subparagraph  (2)(G);  deleted  “,  relating 
to  criminal  attempt  as  it  concerns  at¬ 
tempted  murder”  following  “Code  Section 
16-4-1”  at  the  end  of  subparagraph  (2)(H); 
deleted  “,  relating  to  robbery”  following 
“Code  Section  16-8-40”  at  the  end  of  sub- 
paragraph  (2)(I);  deleted  “,  relating  to 
armed  robbery”  following  “Code  Section 
16-8-41”  at  the  end  of  subparagraph 
(2)(J);  added  subparagraph  (2)(L);  redes¬ 
ignated  former  subparagraphs  (2)(L)  and 
(2)(M)  as  present  subparagraphs  (2)(M) 
and  (2)(N),  respectively;  and  deleted  “, 
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relating  to  controlled  substances”  follow¬ 
ing  “Title  16”  at  the  end  of  subparagraph 

(2)(M). 

The  2018  amendment,  effective  Octo¬ 
ber  1,  2019,  redesignated  former  Code 
Section  31-7-350  as  present  Code  Section 
31-7-351,  and  rewrote  this  Code  section. 

Editor’s  notes.  —  This  Code  section 
formerly  pertained  to  a  request  for  crimi¬ 
nal  record  check  and  employment  applica¬ 
tion  form  notice.  This  Code  section  was 
based  on  Ga.  L.  1995,  p.  570,  §  1;  Ga.  L. 


2001,  p.  806,  §  2  and  was  repealed  by  Ga. 
L.  2018,  p.  611,  §  1-4/SB  406,  effective 
October  1,  2019. 

Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.L.  Rev.  290  (2012). 

For  note,  “Give  It  to  Me,  I’m  Worth  It: 
The  Need  to  Amend  Georgia’s  Record  Re¬ 
striction  Statute  to  Provide  Ex-Offenders 
with  a  Second  Chance  in  the  Employment 
Sector,”  see  52  Ga.  L.  Rev.  267  (2017). 


31-7-352.  (Effective  October  1,  2019)  Registry  check  required; 
validation  of  licensing. 


(a)  A  registry  check  of  an  owner,  applicant,  or  employee  shall  be 
required  prior  to  a  criminal  background  check  and  shall  be  initiated  by 
the  applicable  facility.  A  registry  check  shall  be  performed  by  such 
facility  and  may  include  reviewing  registries  of  any  other  states  in 
which  the  applicant  previously  resided.  If  an  applicant  has  not  resided 
in  this  state  for  at  least  two  years,  the  facility  shall  conduct  registry 
checks  of  each  state  in  which  the  applicant  resided  for  the  previous  two 
years,  as  represented  by  such  applicant  or  as  otherwise  determined  by 
the  applicable  facility. 

(b)  If  applicable  to  an  owner,  applicant,  or  employee,  a  query  of 
available  information  maintained  by  the  Georgia  Composite  Medical 
Board,  the  Secretary  of  State,  or  other  applicable  licensing  boards  shall 
be  conducted  prior  to  a  criminal  background  check  to  validate  that  such 
individual’s  professional  license  is  in  good  standing. 

(c)  Except  as  provided  in  subsection  (c)  of  Code  Section  31-7-359, 
nothing  in  this  Code  section  shall  be  construed  to  limit  the  responsibil¬ 
ity  or  ability  of  a  facility  to  screen  owners,  applicants,  or  employees 
through  additional  methods.  (Code  1981,  §  31-7-352,  enacted  by  Ga.  L. 
1995,  p.  570,  §  1;  Ga.  L.  2018,  p.  611,  §  1-4/SB  406.) 

The  2018  amendment,  effective  Octo-  tion  form  notice.  This  Code  section  was 
her  1,  2019,  rewrote  this  Code  section.  based  on  Ga.  L.  1995,  p.  570,  §  1  and  was 

Editor’s  notes.  —  This  Code  section  repealed  by  Ga.  L.  2018,  p.  611,  §  1-4/SB 
formerly  pertained  to  a  request  for  crimi-  406,  effective  October  1,  2019. 
nal  record  check  and  employment  applica- 


31-7-353.  (Effective  October  1,  2019)  Records  check  application; 

transmittal  of  fingerprints;  penalties  for  unauthorized 
release  or  disclosure  of  information. 

(a)  Accompanying  any  application  for  a  new  license,  the  candidate 
facility  shall  furnish  to  the  department  a  records  check  application  for 
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each  owner  and  each  applicant  and  employee.  In  lieu  of  such  records 
check  application,  such  facility  may  submit  evidence,  satisfactory  to  the 
department,  that  within  the  immediately  preceding  12  months  each 
owner,  applicant,  or  employee  received  a  satisfactory  determination 
that  includes  a  records  check  clearance  date  that  is  no  more  than  12 
months  old,  or  that  any  owner,  applicant,  or  employee  whose  fingerprint 
records  check  determination  revealed  a  criminal  record  of  any  kind  has 
subsequently  received  a  satisfactory  determination. 

(b)  On  or  before  January  1,  2021,  each  owner  and  employee  of  a 
currently  licensed  facility  shall  furnish  to  the  department  a  records 
check  application.  In  lieu  of  such  records  check  application,  a  facility 
may  submit  evidence,  satisfactory  to  the  department,  that  within  the 
immediately  preceding  12  months  each  owner  and  employee  received  a 
satisfactory  determination. 

(c)  Upon  receipt  of  fingerprints  submitted  pursuant  to  a  record  check 
application,  GCIC  shall  promptly  transmit  the  fingerprints  to  the 
Federal  Bureau  of  Investigation  for  a  search  of  bureau  records  and  shall 
promptly  conduct  a  search  of  its  own  records  and  records  to  which  it  has 
access.  Within  ten  days  after  receiving  fingerprints  acceptable  to  GCIC, 
it  shall  notify  the  department  in  writing  of  any  criminal  record  or  if 
there  is  no  such  finding.  After  a  search  of  Federal  Bureau  of  Investiga¬ 
tion  records  and  fingerprints  and  upon  receipt  of  the  bureau’s  report, 
the  department  shall  make  a  determination  about  an  owner’s,  appli¬ 
cant’s,  or  employee’s  criminal  record. 

(d)  Neither  GCIC,  the  department,  any  law  enforcement  agency,  nor 
the  employees  of  any  such  entities  shall  be  responsible  for  the  accuracy 
of  information  nor  have  any  liability  for  defamation,  invasion  of  privacy, 
negligence,  or  any  other  claim  in  connection  with  any  dissemination  of 
information  or  determination  based  thereon  pursuant  to  this  Code 
section. 

(e)  All  information  received  from  the  Federal  Bureau  of  Investiga¬ 
tion  or  GCIC  shall  be  used  exclusively  for  employment  or  licensure 
purposes  and  shall  not  be  released  or  otherwise  disclosed  to  any  other 
person  or  agency.  All  such  information  collected  by  the  department  shall 
be  maintained  by  the  department  pursuant  to  laws  regarding  and  rules 
or  regulations  of  the  Federal  Bureau  of  Investigation  and  GCIC,  as  is 
applicable.  Penalties  for  the  unauthorized  release  or  disclosure  of  any 
such  information  shall  be  as  prescribed  pursuant  to  laws  regarding  and 
rules  or  regulations  of  the  Federal  Bureau  of  Investigation  and  GCIC, 
as  is  applicable.  (Code  1981,  §  31-7-353,  enacted  by  Ga.  L.  2001,  p.  806, 
§  3;  Ga.  L.  2018,  p.  611,  §  1-4/SB  406.) 

The  2018  amendment,  effective  Octo-  Editor’s  notes.  —  This  Code  section 
ber  1,  2019,  rewrote  this  Code  section.  formerly  pertained  to  a  request  for  crimi- 
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nal  record  check  and  employment  applica-  repealed  by  Ga.  L.  2018,  p.  611,  §  1-4/SB 
tion  form  notice.  This  Code  section  was  406,  effective  October  1,  2019. 
based  on  Ga.  L.  1995,  p.  570,  §  1  and  was 

31-7-354.  (Effective  October  1,  2019)  Consent  to  background 
checks;  certain  results  of  background  check  barring 
employment;  rights  of  owner,  applicant,  or  employee. 

(a)  An  applicant  seeking  employment  with  a  facility  or  a  current 
employee  at  such  facility  shall  consent  to  a  national  and  state  back¬ 
ground  check  that  includes  a  registry  check,  a  check  of  information 
maintained  by  a  professional  licensing  board,  if  applicable,  and  a 
criminal  background  check. 

(b) (1)  An  individual  required  to  submit  to  a  registry  check  and 
criminal  background  check  shall  not  be  employed  by,  contracted  with, 
or  allowed  to  work  as  an  employee  at  a  facility  if: 

(A)  The  individual  appears  on  a  registry  check; 

(B)  There  is  a  substantiated  finding  of  neglect,  abuse,  or  misap¬ 
propriation  of  property  by  a  state  or  federal  agency  pursuant  to  an 
investigation  conducted  in  accordance  with  42  U.S.C.  Section 
1395i-3  or  1396r  as  it  existed  on  February  1,  2018; 

(C)  The  individual’s  professional  license,  if  applicable,  is  not  in 
good  standing;  or 

(D)  The  facility  receives  notice  from  the  department  that  the 
individual  has  been  found  to  have  an  unsatisfactory  determination. 

(2)  An  individual  whose  professional  license  is  not  in  good  stand¬ 
ing  may  be  employed  by  a  facility  in  a  position  wherein  his  or  her 
duties  do  not  require  professional  licensure,  provided  that  he  or  she 
provides  a  fingerprint  record  check  determination  in  the  same 
manner  as  an  applicant. 

(c)  An  owner,  applicant,  or  employee  may: 

(1)  Obtain  information  concerning  the  accuracy  of  his  or  her 
criminal  record,  and  the  department  shall  refer  such  individual  to  the 
appropriate  state  or  federal  law  enforcement  agency  that  was  in¬ 
volved  in  the  arrest  or  conviction; 

(2)  Challenge  the  finding  that  he  or  she  is  the  true  subject  of  the 
results  from  a  registry  check,  and  the  department  shall  refer  such 
individual  to  the  agency  responsible  for  maintaining  such  registry; 
and 

(3)  Appeal  his  or  her  disqualifying  unsatisfactory  determination 
pursuant  to  Code  Section  31-7-358.  (Code  1981,  §  31-7-354,  enacted 
by  Ga.  L.  2018,  p.  611,  §  1-4/SB  406.) 
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Effective  date.  —  This  Code  section 
becomes  effective  October  1,  2019. 

31-7-355.  (Effective  October  1,  2019)  Personnel  files;  when  de¬ 
partment  may  require  background  check;  result  of 
unsatisfactory  determination. 

(a)  A  personnel  file  for  each  employee  shall  be  maintained  by  the 
applicable  facility  Such  files  shall  be  available  for  inspection  by  the 
appropriate  enforcement  authorities  but  shall  otherwise  be  maintained 
to  protect  the  confidentiality  of  the  information  contained  therein  and 
shall  include,  but  not  be  limited  to,  evidence  of  each  employee’s 
satisfactory  determination,  registry  check,  and  licensure  check,  if 
applicable. 

(b) (1)  As  used  in  this  paragraph,  the  term: 

(A)  “ Abuse”  means  the  willful  infliction  of  injury,  unreasonable 
confinement,  intimidation,  or  punishment  with  resulting  physical 
harm,  pain,  or  mental  anguish.  Such  term  includes  the  deprivation 
by  an  individual  of  goods  or  services  that  are  necessary  to  attain  or 
maintain  physical,  mental,  and  psychosocial  well-being.  Such  term 
includes  verbal  abuse,  sexual  abuse,  physical  abuse,  and  mental 
abuse,  including  abuse,  facilitated  or  enabled  through  the  use  of 
technology. 

(B)  “Willful”  means  acting  deliberately,  not  that  there  is  an 
intention  to  inflict  injury  or  harm. 

(2)  The  department  may  require  a  criminal  background  check  on 
any  owner  of  or  employee  at  a  facility  during  the  course  of  an  abuse 
investigation  involving  such  owner  or  employee  or  if  the  department 
receives  information  that  such  owner  or  employee  was  arrested  for  a 
crime.  In  such  instances,  the  department  shall  require  the  owner  or 
employee  to  furnish  two  full  sets  of  fingerprints  which  the  depart¬ 
ment  shall  submit  to  GCIC  together  with  appropriate  fees  collected 
from  the  owner  or  employee.  Upon  receipt  thereof,  GCIC  shall 
promptly  transmit  one  set  of  fingerprints  to  the  Federal  Bureau  of 
Investigation  for  a  search  of  bureau  records  and  an  appropriate 
report  and  shall  retain  the  other  set  and  promptly  conduct  a  search 
of  its  own  records  and  records  to  which  it  has  access.  GCIC  shall 
notify  the  department  in  writing  of  any  unsatisfactory  finding, 
including  but  not  limited  to  any  criminal  record  obtained  through  the 
fingerprint  records  check  determination  or  if  there  is  no  such  finding. 

(3)  When  the  department  determines  that  an  applicant  or  em¬ 
ployee  has  an  unsatisfactory  determination,  the  department  shall 
notify  the  facility  that  such  applicant  or  employee  is  ineligible  to  hire 
or  employ  and  the  facility  shall  take  the  necessary  steps  so  that  such 
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employee  is  no  longer  employed  at  the  facility;  provided,  however, 
that  a  facility  may  retain  a  current  employee  during  the  period  of  his 
or  her  administrative  appeal. 

(4)  When  the  department  determines  that  an  owner  has  an  unsat¬ 
isfactory  determination,  the  department  shall  notify  such  owner  of 
the  ineligible  status  for  ownership  and  shall  take  the  necessary  steps 
to  revoke  the  facility’s  license. 

(5)  An  owner,  applicant,  or  employee  may  appeal  their  disqualify¬ 
ing  unsatisfactory  determination  pursuant  to  Code  Section  31-7-358. 
(Code  1981,  §  31-7-355,  enacted  by  Ga.  L.  2018,  p.  611,  §  1-4/SB 
406.) 

Effective  date.  —  This  Code  section 
becomes  effective  October  1,  2019. 


31-7-356.  (Effective  October  1,  2019)  Facility’s  failure  to  comply 
with  provisions;  penalty. 

A  facility  that  does  not  terminate  an  employee  who  has  been  found  to 
have  an  unsatisfactory  determination  or  failed  a  registry  check  shall  be 
liable  for  a  civil  monetary  penalty  in  the  amount  of  the  lesser  of 
$10,000.00  or  $500.00  for  each  day  that  a  violation  occurs.  The  daily 
civil  monetary  penalty  shall  be  imposed  only  from  the  time  the  facility 
knew  or  should  have  known  that  it  employed  an  individual  with  a 
criminal  record  and  until  the  date  such  individual’s  employment  is 
terminated.  (Code  1981,  §  31-7-356,  enacted  by  Ga.  L.  2018,  p.  611, 
§  1-4/SB  406.) 

Effective  date.  —  This  Code  section 
becomes  effective  October  1,  2019. 

31-7-357.  (Effective  October  1,  2019)  Required  notice  on  appli¬ 
cation  form. 

Each  application  form  provided  by  a  facility  to  an  applicant  shall 
conspicuously  state  the  following:  “FOR  THIS  TYPE  OF  EMPLOY¬ 
MENT,  STATE  LAW  REQUIRES  A  NATIONAL  AND  STATE  BACK¬ 
GROUND  CHECK  AS  A  CONDITION  OF  EMPLOYMENT.”  (Code 
1981,  §  31-7-357,  enacted  by  Ga.  L.  2018,  p.  611,  §  1-4/SB  406.) 

Effective  date.  —  This  Code  section 
becomes  effective  October  1,  2019. 
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31-7-358.  (Effective  October  1,  2019)  License  revocation  or  with¬ 
holding;  additional  requirements. 

(a)(1)  An  owner  of  a  facility  with  an  unsatisfactory  determination  or 
whose  name  appears  on  a  registry  check  shall  not  operate  or  hold  a 
license,  and  the  department  shall  revoke  the  license  of  any  owner 
operating  such  facility  or  refuse  to  issue  a  license  to  any  owner 
operating  such  facility  if  such  owner  has  an  unsatisfactory  determi¬ 
nation  or  is  on  a  registry  check. 

(2)  Prior  to  approving  any  license  for  a  facility  and  periodically  as 
established  by  the  department  by  rule,  the  department  shall  require 
each  owner  and  employee  to  submit  to  a  registry  check  and  criminal 
background  check  pursuant  to  Code  Sections  31-7-352  and  31-7-353. 

(3) (A)  An  employee  or  applicant  who  received  an  unsatisfactory 
determination  or  whose  name  appears  on  a  registry  check  shall  be 
eligible  to  appeal  such  determination  pursuant  to  Chapter  13  of 
Title  50,  the  “Georgia  Administrative  Procedure  Act.” 

(B)  In  a  hearing  held  pursuant  to  subparagraph  (A)  of  this 
paragraph,  the  hearing  officer  shall  consider  in  mitigation  the 
length  of  time  since  the  crime  was  committed,  the  absence  of 
additional  criminal  charges,  the  circumstances  surrounding  the 
commission  of  the  crime,  and  other  indicia  of  rehabilitation. 

(4) (A)  The  department’s  determination  regarding  an  owner’s  un¬ 
satisfactory  criminal  background  check,  or  any  action  by  the 
department  revoking  or  refusing  to  grant  a  license  based  on  such 
determination,  shall  constitute  a  contested  case  for  purposes  of 
Chapter  13  of  Title  50,  the  “Georgia  Administrative  Procedure  Act,” 
except  that  any  hearing  required  to  be  held  pursuant  thereto  may 
be  held  reasonably  expeditiously  after  such  determination  or  action 
by  the  department. 

(B)  In  a  hearing  held  pursuant  to  subparagraph  (A)  of  this 
paragraph,  the  hearing  officer  shall  consider  in  mitigation  the 
length  of  time  since  the  crime  was  committed,  the  absence  of 
additional  criminal  charges,  the  circumstances  surrounding  the 
commission  of  the  crime,  other  indicia  of  rehabilitation,  the  facili¬ 
ty’s  history  of  compliance  with  the  regulations,  and  the  owner’s 
involvement  with  the  licensed  facility  in  arriving  at  a  decision  as  to 
whether  the  criminal  record  requires  the  denial  or  revocation  of  the 
license  to  operate  the  facility.  When  a  hearing  is  required,  at  least 
30  days  prior  to  such  hearing,  the  hearing  officer  shall  notify  the 
office  of  the  prosecuting  attorney  who  initiated  the  prosecution  of 
the  crime  in  question  in  order  to  allow  the  prosecuting  attorney  to 
object  to  a  possible  determination  that  the  conviction  would  not  be 


2018  Supp. 


135 


31-7-358 


HEALTH 


31-7-359 


a  bar  for  the  grant  or  continuation  of  a  license  as  contemplated 
within  this  Code  section.  If  objections  are  made,  the  hearing  officer 
shall  take  such  objections  into  consideration. 

(b)  The  requirements  of  this  Code  section  are  supplemental  to  any 
requirements  for  a  license  imposed  by  Article  1  of  this  chapter.  (Code 
1981,  §  31-7-358,  enacted  by  Ga.  L.  2018,  p.  611,  §  1-4/SB  406.) 

Effective  date.  —  This  Code  section 
becomes  effective  October  1,  2019. 

31-7-359.  (Effective  October  1,  2019)  Liability  for  civil  damages; 
sovereign  immunity  not  waived. 

(a)  No  person,  including  the  department,  a  facility,  or  an  individual 
acting  on  behalf  of  such  entities,  shall  be  liable  for  civil  damages  or  be 
subject  to  any  claim,  demand,  cause  of  action,  or  proceeding  of  any 
nature  as  a  result  of  actions  taken  in  good  faith  to  comply  with  this 
article,  including  the  disqualification  of  an  applicant  from  employment 
on  the  basis  of  a  disqualifying  crime. 

(b) (1)  A  facility  that  has  obtained  a  satisfactory  determination  on  an 
owner,  applicant,  or  employee  in  accordance  with  this  article,  or 
confirmation  that  such  owner,  applicant,  or  employee  has  obtained  a 
favorable  final  appeal  decision  under  Code  Section  31-7-358,  shall  be 
immune  from  liability  for  claims  of  negligent  hiring  when  such  claims 
are  based  upon  the  criminal  record  of  such  owner,  applicant,  or 
employee,  even  when  the  information  contained  in  the  criminal 
background  check  used  by  the  department  is  later  determined  to 
have  been  incomplete  or  inaccurate;  provided,  however,  that  such 
immunity  shall  not  preclude  the  liability  of  a  facility  concerning 
claims  based  on  information  beyond  the  scope  of  the  criminal  record 
and  satisfactory  determination  about  the  owner,  applicant,  or  em¬ 
ployee  which  the  facility  knew  or  should  have  known. 

(2)  When  a  facility  has  obtained  a  satisfactory  determination  on  an 
owner,  applicant,  or  employee,  there  shall  be  a  rebuttable  presump¬ 
tion  of  due  care  for  claims  of  negligent  hiring,  negligent  retention,  or 
other  similar  claims  to  the  extent  such  claims  are  based  upon  an 
owner’s,  applicant’s,  or  employee’s  criminal  record. 

(c)  Nothing  in  this  article  shall  require  a  facility  to  conduct  any  other 
type  of  criminal  history  check  of  an  owner,  applicant,  or  employee,  and 
a  facility  shall  not  be  held  liable  for  claims  of  negligent  hiring,  negligent 
retention,  or  other  similar  claims  based  solely  or  in  part  on  its  failure  to 
conduct  other  types  of  criminal  history  checks. 

(d)  Nothing  in  this  article  shall  be  construed  to  waive  the  sovereign 
immunity  of  the  state,  the  department,  or  any  other  entity  of  the  state. 
(Code  1981,  §  31-7-359,  enacted  by  Ga.  L.  2018,  p.  611,  §  1-4/SB  406.) 
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Effective  date.  —  This  Code  section 
becomes  effective  October  1,  2019. 

31-7-360.  (Effective  October  1,  2019)  Rules  and  regulations. 

The  department  shall  promulgate  written  rules  and  regulations 
related  to  the  requirements  and  implementation  of  this  article.  (Code 
1981,  §  31-7-354,  enacted  by  Ga.  L.  2008,  p.  12,  §  2-25/SB  433;  Code 
1981,  §  31-7-360,  as  redesignated  by  Ga.  L.  2018,  p.  611,  §  1-4/SB  406.) 

The  2018  amendment,  effective  Octo-  ment  of  Community  Health  shall  be  au- 
ber  1,  2019,  redesignated  former  Code  thorized  to  enforce  this  article  and  to 
Section  31-7-354  as  present  Code  Section  promulgate  rules”  near  the  beginning;  and 
31-7-360;  substituted  “department  shall  inserted  “and  implementation”  near  the 
promulgate  written  rules”  for  “Depart-  end. 

31-7-361.  (Effective  October  1, 2019)  Transfer  of  responsibilities, 
rights,  and  personnel  between  departments. 

(a)  Effective  July  1,  2009,  all  matters  relating  to  facility  licensing 
and  employee  criminal  background  checks  for  personal  care  homes 
pursuant  to  Article  11  of  this  chapter  as  it  existed  on  June  30,  2009, 
shall  be  transferred  from  the  Department  of  Human  Services  to  the 
department. 

(b)  The  rights,  privileges,  entitlements,  and  duties  of  parties  to 
contracts,  leases,  agreements,  and  other  transactions  entered  into 
before  July  1,  2009,  by  the  Department  of  Human  Resources  which 
relate  to  the  functions  transferred  to  the  department  pursuant  to  this 
Code  section  shall  continue  to  exist;  and  none  of  these  rights,  privileges, 
entitlements,  and  duties  are  impaired  or  diminished  by  reason  of  the 
transfer  of  the  functions  to  the  department.  In  all  such  instances,  the 
department  shall  be  substituted  for  the  Department  of  Human  Re¬ 
sources,  and  the  department  shall  succeed  to  the  rights  and  duties 
under  such  contracts,  leases,  agreements,  and  other  transactions. 

(c)  All  persons  employed  by  the  Department  of  Human  Resources  in 
capacities  which  relate  to  the  functions  transferred  to  the  department 
pursuant  to  this  Code  section  on  June  30,  2009,  shall,  on  July  1,  2009, 
become  employees  of  the  department  in  similar  capacities,  as  deter¬ 
mined  by  the  commissioner  of  community  health.  Such  employees  shall 
be  subject  to  the  employment  practices  and  policies  of  the  department 
on  and  after  July  1,  2009,  but  the  compensation  and  benefits  of  such 
transferred  employees  shall  not  be  reduced  as  a  result  of  such  transfer. 
Employees  who  are  subject  to  the  rules  of  the  State  Personnel  Board 
and  who  are  transferred  to  the  department  shall  retain  all  existing 
rights  under  such  rules.  Retirement  rights  of  such  transferred  employ¬ 
ees  existing  under  the  Employees’  Retirement  System  of  Georgia  or 


2018  Supp. 


137 


31-7-361 


HEALTH 


31-7-381 


other  public  retirement  systems  on  June  30,  2009,  shall  not  be  impaired 
or  interrupted  by  the  transfer  of  such  employees  and  membership  in 
any  such  retirement  system  shall  continue  in  the  same  status  possessed 
by  the  transferred  employees  on  June  30,  2009.  Accrued  annual  and 
sick  leave  possessed  by  said  employees  on  June  30,  2009,  shall  be 
retained  by  said  employees  as  employees  of  the  department.  (Code 
1981,  §  31-7-361,  enacted  by  Ga.  L.  2018,  p.  611,  §  1-4/SB  406.) 

Effective  date.  —  This  Code  section 
becomes  effective  October  1,  2019. 

ARTICLE  14A 

CENTRAL  CAREGIVER  REGISTRY 

Effective  date.  —  This  article  becomes 
effective  October  1,  2019. 

31-7-380.  (Effective  October  1,  2019)  Purpose  and  intent. 

The  purpose  of  this  article  is  to  enable  employers  who  are  family 
members  or  guardians  of  elderly  persons  to  obtain  an  employment 
eligibility  determination  from  the  department  for  applicants  who  are 
seeking  to  provide  and  employees  who  are  providing  personal  care 
services  to  their  family  members  or  wards.  It  is  the  intent  of  the 
General  Assembly  to  allow  the  department  to  establish  and  maintain  a 
caregiver  registry  so  as  to  provide  such  employers  with  access  to 
employment  eligibility  determinations  conducted  by  the  department  in 
a  similar  manner  as  licensed  facilities  receive  employment  determina¬ 
tions  as  provided  in  Article  14  of  this  chapter.  (Code  1981,  §  31-7-380, 
enacted  by  Ga.  L.  2018,  p.  611,  §  1-5/SB  406.) 

31-7-381.  (Effective  October  1,  2019)  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Applicant”  means  an  individual  applying  to  provide  personal 
care  services  to  an  elderly  person  in  a  residence  or  location  not 
licensed  by  the  department. 

(2)  “Criminal  background  check”  means  a  search  of  the  criminal 
records  maintained  by  Georgia  Crime  Information  Center  and  the 
Federal  Bureau  of  Investigation  to  determine  whether  an  applicant 
or  employee  has  a  criminal  record. 

(3)  “Elderly  person”  means  an  individual  who  is  65  years  of  age  or 
older. 

(4)  “Employee”  means  any  individual  who  is  providing  personal 
care  services  to  an  elderly  person  in  a  residence  or  location  not 
licensed  by  the  department. 
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(5)  “Employer”  means  an  individual  who  is  considering  an  appli¬ 
cant  or  has  hired  an  employee  for  a  family  member  or  ward. 

(6)  “Family  member”  means  an  individual  with  a  close  familial 
relationship,  including,  but  not  limited  to,  a  spouse,  parent,  sibling, 
or  grandparent. 

(7)  “Personal  care  services”  means  home  care,  health  care,  com¬ 
panionship,  or  transportation  and  includes,  but  is  not  limited  to, 
providing  assistance  with  bathing,  eating,  dressing,  walking,  shop¬ 
ping,  fixing  meals,  and  housework. 

(8)  “Registry  check”  means  a  review  of  the  nurse  aide  registry 
provided  for  in  Code  Section  31-2-14,  the  state  sexual  offender 
registry,  and  the  List  of  Excluded  Individuals  and  Entities  as  autho¬ 
rized  in  Sections  1128  and  1156  of  the  federal  Social  Security  Act,  as 
it  existed  on  February  1,  2018,  or  any  other  registry  useful  for  the 
administration  of  this  article  as  specified  by  rules  of  the  department. 

(9)  “Ward”  means  an  elder  person  for  whom  a  guardian  has  been 
appointed  pursuant  to  Title  29.  (Code  1981,  §  31-7-381,  enacted  by 
Ga.  L.  2018,  p.  611,  §  1-5/SB  406.) 

31-7-382.  (Effective  October  1,  2019)  Establishment  of  central 
caregiver  registry. 

The  department  may  establish  and  maintain  a  central  caregiver 
registry  which  shall  be  accessible  to  employers  as  a  data  base  operated 
by  the  department  that  contains  information  on  eligible  and  ineligible 
applicants  and  employees  as  determined  by  the  department  from 
criminal  background  checks  and  registry  checks  conducted  on  behalf  of 
facilities  as  provided  in  Article  14  of  this  chapter  and  criminal  back¬ 
ground  checks  and  registry  checks  conducted  on  behalf  of  employers  as 
provided  in  this  article.  (Code  1981,  §  31-7-382,  enacted  by  Ga.  L.  2018, 
p.  611,  §  1-5/SB  406.) 

31-7-383.  (Effective  October  1,  2019)  Private  employer’s  inquiry 
with  department  on  eligibility  of  employee;  employer 
responsible  for  decisions. 

(a)  The  department  shall  allow  an  employer  to  inquire  with  the 
department  about  the  eligibility  or  ineligibility  for  employment  as  if  the 
applicant  or  employee  were  applying  to  work  or  working  in  one  of  the 
facilities  licensed  under  Article  14  of  this  chapter  so  long  as  the 
applicant  or  employee  agrees  to  such  request,  provides  his  or  her 
fingerprints  as  set  forth  in  Article  14  of  this  chapter,  and  consents  to  the 
inclusion  of  the  results  in  the  caregiver  registry.  Any  fees  associated 
with  such  check  shall  be  paid  by  the  employer,  applicant,  or  employee. 
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(b)  An  employer  shall  be  responsible  for  all  employment  decisions 
made  based  on  the  eligible  or  ineligible  employment  determination 
provided  to  the  employer  from  the  department.  (Code  1981,  §  31-7-383, 
enacted  by  Ga.  L.  2018,  p.  611,  §  1-5/SB  406.) 

31-7-384.  (Effective  October  1,  2019)  Appeal  of  ineligibility  de¬ 
termination. 

An  applicant  or  employee  who  receives  a  determination  of  ineligibil¬ 
ity  for  employment  from  the  department  shall  be  eligible  to  appeal  such 
determination  by  requesting,  in  writing,  an  administrative  review  by 
the  department.  The  department  shall  promulgate  rules  and  regula¬ 
tions  in  order  to  implement  this  Code  section.  The  department  shall 
maintain  the  specifics  of  the  employment  determination  in  the  same 
manner  as  required  by  subsection  (e)  of  Code  Section  31-7-353.  (Code 
1981,  §  31-7-384,  enacted  by  Ga.  L.  2018,  p.  611,  §  1-5/SB  406.) 

31-7-385.  (Effective  October  1,  2019)  Immunity  from  liability. 

No  person,  including  the  department,  an  employer,  or  an  individual 
acting  on  behalf  of  such  entities,  shall  be  liable  for  civil  damages  or  be 
subject  to  any  claim,  demand,  cause  of  action,  or  proceeding  of  any 
nature  as  a  result  of  actions  taken  in  good  faith  to  comply  with  this 
article,  including  the  disqualification  of  an  applicant  or  employee  from 
employment  on  the  basis  of  the  results  of  a  criminal  background  check 
or  registry  check.  (Code  1981,  §  31-7-385,  enacted  by  Ga.  L.  2018,  p. 
611,  §  1-5/SB  406.) 

31-7-386.  (Effective  October  1,  2019)  Rules  and  regulations. 

Except  as  provided  in  Code  Section  31-7-384,  the  department  shall 
promulgate  rules  and  regulations  related  to  the  requirements  and 
implementation  of  this  article.  (Code  1981,  §  31-7-386,  enacted  by  Ga. 
L.  2018,  p.  611,  §  1-5/SB  406.) 

ARTICLE  15 

HOSPITAL  ACQUISITION 

31-7-401.  Notice  to  Attorney  General  of  acquisition. 

JUDICIAL  DECISIONS 

Promissory  estoppel  did  not  apply,  ties’  letter  of  intent  coupled  with  the  hos- 
—  When  a  facilities  owner  did  not  sign  an  pital’s  representation  in  a  premerger 
asset  sale  agreement,  a  hospital’s  promis-  notification  that  the  parties  would  not 
sory  estoppel  claim  failed  because  the  par-  execute  a  “binding  asset  sale  agreement” 
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until  the  Georgia  Attorney  General  ap¬ 
proved  the  agreement  established  as  a 
matter  of  law  that  the  hospital  could  not 
reasonably  rely  on  the  facilities  owner’s 
“promise”  to  purchase  the  hospital  assets. 
St.  Joseph  Hosp.,  Augusta,  Ga.,  Inc.  v. 
Health  Mgmt.  Assocs.,  705  F.3d  1289 
(11th  Cir.  2013). 

Breach  of  contract.  —  When  a  facili¬ 
ties  owner  did  not  sign  an  asset  sale 
agreement,  a  hospital’s  breach  of  contract 
claim  failed  because,  inter  alia,  the  par¬ 
ties’  letter  of  intent  did  not  incorporate  the 
terms  of  the  asset  sale  agreement  and 


made  clear  that  those  terms  were  provi¬ 
sional,  there  was  no  evidence  that  the 
parties  agreed  to  be  bound  by  the  terms  of 
the  asset  sale  agreement  and,  by  filing 
premerger  notifications,  the  parties  repre¬ 
sented  as  true  that  the  asset  sale  agree¬ 
ment  would  not  become  a  binding,  en¬ 
forceable  contract  until  signed  by  the 
parties,  and  that  the  letter  of  intent  su¬ 
perseded  any  written  or  oral  agreements 
that  may  have  existed.  St.  Joseph  Hosp., 
Augusta,  Ga.,  Inc.  v.  Health  Mgmt. 
Assocs.,  705  F.3d  1289  (11th  Cir.  2013). 


31-7-402.  Content  and  form  of  notice  to  Attorney  General;  reten¬ 
tion  of  experts;  payment  of  costs  and  expenses. 


Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.L.  Rev.  139  (2012). 


31-7-405.  Public  hearing;  expert  or  consultant  required  to  tes¬ 
tify;  testimony;  representative  of  acquiring  entity  to 
testify. 


Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.L.  Rev.  139  (2012). 


JUDICIAL  DECISIONS 


Breach  of  contract.  —  When  a  facili¬ 
ties  owner  did  not  sign  an  asset  sale 
agreement,  a  hospital’s  breach  of  contract 
claim  failed  because,  inter  alia,  the  par¬ 
ties’  letter  of  intent  did  not  incorporate  the 
terms  of  the  asset  sale  agreement  and 
made  clear  that  those  terms  were  provi¬ 
sional,  there  was  no  evidence  that  the 
parties  agreed  to  be  bound  by  the  terms  of 
the  asset  sale  agreement  and,  by  filing 


premerger  notifications,  the  parties  repre¬ 
sented  as  true  that  the  asset  sale  agree¬ 
ment  would  not  become  a  binding,  en¬ 
forceable  contract  until  signed  by  the 
parties,  and  that  the  letter  of  intent  su¬ 
perseded  any  written  or  oral  agreements 
that  may  have  existed.  St.  Joseph  Hosp., 
Augusta,  Ga.,  Inc.  v.  Health  Mgmt. 
Assocs.,  705  F.3d  1289  (11th  Cir.  2013). 
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CHAPTER  8 

CARE  AND  PROTECTION  OF  INDIGENT  AND  ELDERLY 

PATIENTS 


Article  1 

Hospital  Care  for  the  Indigent 
Generally 


Sec. 

31-8-9.1.  Eligibility  to  receive  tax  cred¬ 
its;  obligations  of  rural  hospi¬ 
tals  after  receipt  of  funds. 

Article  3 

Long-term  Care  Ombudsman 

Program 

31-8-51.  Definitions. 

Article  4 

Reporting  Abuse  or  Exploitation 
of  Residents  in  Long-term 
Care  Facilities 

31-8-81.  Definitions. 

31-8-82.  Persons  required  to  report 
abuse  or  exploitation;  time  for 
making  report;  contents  of  re¬ 
port;  records;  privileged  com¬ 
munications. 

31-8-86.  Confidentiality. 


Sec. 

sess  one  or  more  provider  pay¬ 
ments  on  hospitals  for  the 
purpose  of  obtaining  federal 
financial  participation  for 
Medicaid. 

31-8-179.3.  (Repealed  effective  June  30, 
2020)  Provider  payments  as¬ 
sessed  to  be  deposited  in  seg¬ 
regated  accounts  within  Indi¬ 
gent  Care  Trust  Fund;  sole 
purpose  of  funds  to  obtain  fed¬ 
eral  financial  participation  for 
medical  assistance  payments 
for  Medicaid  recipients;  reten¬ 
tion  and  inspection  of  records; 
penalties. 

31-8-179.4.  (Repealed  effective  June  30, 
2020)  Authorized  use  of  ap¬ 
propriated  funds. 

31-8-179.5.  (Repealed  effective  June  30, 
2020)  Applicability  of  Georgia 
Medical  Assistance  Act. 

31-8-179.6.  (Repealed  effective  June  30, 
2020)  Automatic  repeal. 

Article  7 


Article  6 

Indigent  Care  Trust  Fund 

31-8-152.1.  State  sales  and  use  taxation 
of  certain  health  care  services 
[Repealed] . 

31-8-154.  Authorized  expenditure  of 
contributed  funds. 

31-8-156.  Appropriation  of  state  funds 
by  General  Assembly. 

Article  6C 

Hospital  Medicaid  Financing 
Program 

31-8-179.  (Repealed  effective  June  30, 
2020)  Short  title. 

31-8-179.1.  (Repealed  effective  June  30, 
2020)  Definitions. 

31-8-179.2.  (Repealed  effective  June  30, 
2020)  Department  of  Commu¬ 
nity  Health  authorized  to  as- 


Disclosure  of  Treatment  of 

Alzheimer’s  Disease  or  Alzheimer’s 
Related  Dementia 

Article  9 

Federal  and  State  Funded  Health 

Care  Financing  Programs  Overview 
Committee 

31-8-210.  Committee  established;  com¬ 
position;  officers;  terms  of  of¬ 
fice;  duties  and  responsibili¬ 
ties;  assistance  from  other 
state  officers  and  agencies; 
compensation,  per  diem,  and 
expense  allowances;  funding. 

Article  10 

Drug  Repository  Program 

31-8-300.  Definitions. 

31-8-301.  Drug  repository  program  es- 
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Sec. 

tablished;  criteria  and  re¬ 

Sec. 

over-the-counter 

and  pre¬ 

quirements  for  unused 

scription  drugs. 

over-the-counter  and  pre¬ 

31-8-303. 

Limited  liability. 

scription  drugs. 

31-8-304. 

Rules  and 

regulations; 

31-8-302. 

Procedures  for  donation  and 

waiver. 

dispensing  of  unused 

ARTICLE  1 

HOSPITAL  CARE  FOR  THE  INDIGENT  GENERALLY 

31-8-9.1.  Eligibility  to  receive  tax  credits;  obligations  of  rural 
hospitals  after  receipt  of  funds. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Critical  access  hospital”  means  a  hospital  that  meets  the 
requirements  of  the  federal  Centers  tor  Medicare  and  Medicaid 
Services  to  be  designated  as  a  critical  access  hospital  and  that  is 
recognized  by  the  department  as  a  critical  access  hospital  for  pur¬ 
poses  of  Medicaid. 

(2)  “Rural  county”  means  a  county  having  a  population  of  less  than 
50,000  according  to  the  United  States  decennial  census  of  2010  or  any 
future  such  census;  provided,  however,  that  for  counties  which 
contain  a  military  base  or  installation,  the  military  personnel  and 
their  dependents  living  in  such  county  shall  be  excluded  from  the 
total  population  of  such  county  for  purposes  of  this  definition. 

(3)  “Rural  hospital  organization”  means  an  acute  care  hospital 
licensed  by  the  department  pursuant  to  Article  1  of  Chapter  7  of  this 
title  that: 

(A)  Provides  inpatient  hospital  services  at  a  facility  located  in  a 
rural  county  or  is  a  critical  access  hospital; 

(B)  Participates  in  both  Medicaid  and  medicare  and  accepts  both 
Medicaid  and  medicare  patients; 

(C)  Provides  health  care  services  to  indigent  patients; 

(D)  Has  at  least  10  percent  of  its  annual  net  revenue  categorized 
as  indigent  care,  charity  care,  or  bad  debt; 

(E)  Annually  files  IRS  Form  990,  Return  of  Organization  Ex¬ 
empt  From  Income  Tax,  with  the  department,  or  for  any  hospital 
not  required  to  file  IRS  Form  990,  the  department  will  provide  a 
form  that  collects  the  same  information  to  be  submitted  to  the 
department  on  an  annual  basis; 

(F)  Is  operated  by  a  county  or  municipal  authority  pursuant  to 
Article  4  of  Chapter  7  of  this  title  or  is  designated  as  a  tax-exempt 
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organization  under  Section  501(c)(3)  of  the  Internal  Revenue  Code; 
and 

(G)  Is  current  with  all  audits  and  reports  required  by  law. 

(b) (1)  By  December  1  of  each  year,  the  department  shall  approve  a 
list  of  rural  hospital  organizations  eligible  to  receive  contributions 
from  the  tax  credit  provided  pursuant  to  Code  Section  48-7-29.20  and 
transmit  such  list  to  the  Department  of  Revenue. 

(2)  Before  any  rural  hospital  organization  is  included  on  the  list  as 
eligible  to  receive  contributions  from  the  tax  credit  provided  pursuant 
to  Code  Section  48-7-29.20,  it  shall  submit  to  the  department  a 
five-year  plan  detailing  the  financial  viability  and  stability  of  the 
rural  hospital  organization.  The  criteria  to  be  included  in  the 
five-year  plan  shall  be  established  by  the  department. 

(c) (1)  A  rural  hospital  organization  that  receives  donations  pursuant 
to  Code  Section  48-7-29.20  shall: 

(A)  Utilize  such  donations  for  the  provision  of  health  care 
related  services  for  residents  of  a  rural  county  or  for  residents  of 
the  area  served  by  a  critical  access  hospital;  and 

(B)  Report  on  a  form  provided  by  the  department: 

(i)  All  contributions  received  from  individual  and  corporate 
donors  pursuant  to  Code  Section  48-7-29.20  detailing  the  man¬ 
ner  in  which  the  contributions  received  were  expended  by  the 
rural  hospital  organization;  and 

(ii)  Any  payments  made  to  a  third  party  to  solicit,  administer, 
or  manage  the  donations  received  by  the  rural  hospital  organi¬ 
zation  pursuant  to  this  Code  section  or  Code  Section  48-7-29.20. 
In  no  event  shall  payments  made  to  a  third  party  to  solicit, 
administer,  or  manage  the  donations  received  pursuant  to  this 
Code  section  exceed  3  percent  of  the  total  amount  of  the  dona¬ 
tions. 

(2)  The  department  shall  annually  prepare  a  report  compiling  the 
information  received  pursuant  to  paragraph  (1)  of  this  subsection  for 
the  chairpersons  of  the  House  Committee  on  Ways  and  Means  and 
the  Senate  Health  and  Human  Services  Committee.  (Code  1981, 
§  31-8-9.1,  enacted  by  Ga.  L.  2017,  p.  511,  §  1/SB  180;  Ga.  L.  2017, 
p.  774,  §  31/HB  323.) 


Effective  date.  —  This  Code  section 
became  effective  May  8,  2017. 

Editor’s  notes.  —  Ga.  L.  2017,  p.  774, 
§  54(e),  not  codified  by  the  General  Assem¬ 
bly,  provides:  “In  the  event  of  a  conflict 
between  a  provision  in  Sections  1  through 


53  of  this  Act  and  a  provision  of  another 
Act  enacted  at  the  2017  regular  session  of 
the  General  Assembly,  the  provision  of 
such  other  Act  shall  control  over  the  con¬ 
flicting  provision  in  Sections  1  through  53 
of  this  Act  to  the  extent  of  the  conflict.” 
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Accordingly,  the  amendment  to  subpara¬ 
graph  (c)(1)(A)  of  this  Code  section  by  Ga. 
L.  2017,  p.  774,  §  31(7),  was  not  given 
effect. 

Ga.  L.  2017,  p.  511,  §  1/SB  180,  repealed 
former  Code  Section  31-8-9.1,  pertaining 
to  eligibility  to  receive  tax  credits  and 
obligations  of  rural  hospitals  after  receipt 
of  those  funds,  and  enacted  the  present 


Code  section.  The  former  Code  section  was 
based  on  Code  1981,  §  31-8-9.1,  enacted 
by  Ga.  L.  2016,  p.  166,  §  1/SB  258. 

Ga.  L.  2017,  p.  511,  §  3/SB  180,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  this  Code  section  “shall  be  ap¬ 
plicable  to  all  taxable  years  beginning  on 
or  after  January  1,  2017.” 


ARTICLE  3 

LONG-TERM  CARE  OMBUDSMAN  PROGRAM 


31-8-51.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Community  ombudsman”  means  a  person  certified  as  a  com¬ 
munity  ombudsman  pursuant  to  Code  Section  31-8-52. 

(1.1)  “Department”  means  the  Department  of  Human  Services. 

(2)  “Long-term  care  facility”  means  any  skilled  nursing  home, 
intermediate  care  home,  private  home  care  provider,  assisted  living 
community,  or  personal  care  home  now  or  hereafter  subject  to 
regulation  and  licensure  by  the  Department  of  Community  Health. 

(3)  “Resident”  means  any  person  who  is  receiving  treatment  or 
care  in  any  long-term  care  facility  who  seeks  admission  to  such 
facility  or  who  has  been  discharged  or  transferred  from  such  facility. 

(4)  “State  ombudsman”  means  the  state  ombudsman  established 
under  Code  Section  31-8-52.  (Code  1933,  §  88-1901a,  enacted  by  Ga. 
L.  1979,  p.  1240,  §  1;  Ga.  L.  2009,  p.  453,  §  2-16/HB  228;  Ga.  L.  2011, 
p.  227,  §  18/SB  178;  Ga.  L.  2014,  p.  477,  §  1/SB  207.) 

The  2014  amendment,  effective  July 
1,  2014,  inserted  “private  home  care  pro¬ 
vider,”  in  paragraph  (2). 


ARTICLE  4 

REPORTING  ABUSE  OR  EXPLOITATION  OF  RESIDENTS  IN 

LONG-TERM  CARE  FACILITIES 

31-8-81.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Abuse”  means  any  intentional  or  grossly  negligent  act  or  series 
of  acts  or  intentional  or  grossly  negligent  omission  to  act  which 
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causes  injury  to  a  resident,  including,  but  not  limited  to,  assault  or 
battery,  failure  to  provide  treatment  or  care,  or  sexual  harassment  of 
the  resident. 

(1.1)  “Department”  means  the  Department  of  Community  Health. 

(2)  “Exploitation”  means  the  illegal  or  improper  use  of  a  resident  or 
the  resident’s  resources  through  undue  influence,  coercion,  harass¬ 
ment,  duress,  deception,  false  representation,  false  pretense,  or  other 
similar  means  for  one’s  own  or  another’s  profit  or  advantage. 

(3)  “Long-term  care  facility”  or  “facility”  means  any  skilled  nursing 
home,  intermediate  care  home,  assisted  living  community,  personal 
care  home,  or  community  living  arrangement  now  or  hereafter 
subject  to  regulation  and  licensure  by  the  department. 

(4)  “Resident”  means  any  person  receiving  treatment  or  care  in  a 
long-term  care  facility.  (Code  1933,  §  88-1902c,  enacted  by  Ga.  L. 
1980,  p.  1261,  §  1;  Ga.  L.  2003,  p.  558,  §  4;  Ga.  L.  2007,  p.  219, 
§  3/HB  233;  Ga.  L.  2011,  p.  227,  §  19/SB  178;  Ga.  L.  2011,  p.  705, 
§  4-11/HB  214;  Ga.  L.  2013,  p.  524,  §  1-11/HB  78.) 

The  2013  amendment,  effective  July  proper  use  of  another  person  or  the  per- 
1,  2013,  in  paragraph  (2),  substituted  “the  son’s  property”;  and  inserted  “or  anoth- 
illegal  or  improper  use  of  a  resident  or  the  er’s”  near  the  end. 
resident’s  resources”  for  “an  unjust  or  im- 

31-8-82.  Persons  required  to  report  abuse  or  exploitation;  time 
for  making  report;  contents  of  report;  records;  privi¬ 
leged  communications. 

(a)  Any  of  the  following  people  who  have  reasonable  cause  to  believe 
that  any  resident  or  former  resident  has  been  abused  or  exploited  while 
residing  in  a  long-term  care  facility  shall  immediately  make  a  report  as 
described  in  subsection  (d)  of  this  Code  section  by  telephone  or  in  person 
to  the  department  and  shall  make  the  report  to  the  appropriate  law 
enforcement  agency  or  prosecuting  attorney: 

(1)  Any  person  required  to  report  child  abuse  as  provided  in 
subsection  (c)  of  Code  Section  19-7-5; 

(2)  Administrators,  managers,  or  other  employees  of  hospitals  or 
long-term  care  facilities; 

(3)  Physical  therapists; 

(4)  Occupational  therapists; 

(5)  Day-care  personnel; 

(6)  Coroners; 

(7)  Medical  examiners; 
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(8)  Emergency  medical  services  personnel,  as  defined  in  Code 
Section  31-11-49; 

(9)  Any  person  who  has  been  certified  as  an  emergency  medical 
technician,  cardiac  technician,  paramedic,  or  first  responder  pursu¬ 
ant  to  Chapter  11  of  Title  31; 

(10)  Employees  of  a  public  or  private  agency  engaged  in  profes¬ 
sional  health  related  services  to  residents;  and 

(11)  Clergy  members. 

(b)  Persons  required  to  make  a  report  pursuant  to  subsection  (a)  of 
this  Code  section  shall  also  make  a  written  report  to  the  department 
within  24  hours  after  making  the  initial  report. 

(c)  Any  other  person  who  has  knowledge  that  a  resident  or  former 
resident  has  been  abused  or  exploited  while  residing  in  a  long-term  care 
facility  may  report  or  cause  a  report  to  be  made  to  the  department  or 
the  appropriate  law  enforcement  agency. 

(d)  A  report  of  suspected  abuse  or  exploitation  shall  include  the 
following: 

(1)  The  name  and  address  of  the  person  making  the  report  unless 
such  person  is  not  required  to  make  a  report; 

(2)  The  name  and  address  of  the  resident  or  former  resident; 

(3)  The  name  and  address  of  the  long-term  care  facility; 

(4)  The  nature  and  extent  of  any  injuries  or  the  condition  resulting 
from  the  suspected  abuse  or  exploitation; 

(5)  The  suspected  cause  of  the  abuse  or  exploitation;  and 

(6)  Any  other  information  which  the  reporter  believes  might  be 
helpful  in  determining  the  cause  of  the  resident’s  injuries  or  condition 
and  in  determining  the  identity  of  the  person  or  persons  responsible 
for  the  abuse  or  exploitation. 

(e)  The  department  shall  maintain  accurate  records  which  shall 
include  all  reports  of  abuse  or  exploitation,  the  results  of  all  investiga¬ 
tions  and  administrative  or  judicial  proceedings,  and  a  summary  of 
actions  taken  to  assist  the  resident. 

(f)  Any  suspected  abuse  or  exploitation  which  is  required  to  be 
reported  by  any  person  pursuant  to  this  Code  section  shall  be  reported 
notwithstanding  that  the  reasonable  cause  to  believe  such  abuse  or 
exploitation  has  occurred  or  is  occurring  is  based  in  whole  or  in  part 
upon  any  communication  to  that  person  which  is  otherwise  made 
privileged  or  confidential  by  law;  provided,  however,  that  a  member  of 
the  clergy  shall  not  be  required  to  report  such  matters  confided  to  him 
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or  her  solely  within  the  context  of  confession  or  other  similar  commu¬ 
nication  required  to  be  kept  confidential  under  church  doctrine  or 
practice.  When  a  clergy  member  receives  information  about  abuse  or 
exploitation  from  any  other  source,  the  clergy  member  shall  comply 
with  the  reporting  requirements  of  this  Code  section,  even  though  the 
clergy  member  may  have  also  received  a  report  of  such  matters  from  the 
confession  of  the  perpetrator.  (Code  1933,  §  88-1903c,  enacted  by  Ga.  L. 
1980,  p.  1261,  §  1;  Ga.  L.  2009,  p.  453,  §  1-33/HB  228;  Ga.  L.  2013,  p. 
524,  §  1-12/HB  78.) 

The  2013  amendment,  effective  July 
1,  2013,  rewrote  this  Code  section. 

31-8-86.  Confidentiality. 

The  identities  of  the  resident,  the  alleged  perpetrator,  and  persons 
making  a  report  or  providing  information  or  evidence  shall  not  be 
disclosed  to  the  public  unless  required  to  be  revealed  in  court  proceed¬ 
ings  or  upon  the  written  consent  of  the  person  whose  identity  is  to  be 
revealed  or  as  otherwise  required  by  law.  Upon  the  resident’s  or  his  or 
her  representative’s  request,  the  department  shall  make  information 
obtained  in  an  abuse  report  or  complaint  and  an  investigation  available 
to  an  allegedly  abused  or  exploited  resident  or  his  or  her  representative 
for  inspection  or  duplication,  except  that  such  disclosure  shall  be  made 
without  revealing  the  identity  of  any  other  resident,  the  person  making 
the  report,  or  persons  providing  information  by  name  or  inference.  For 
the  purpose  of  this  Code  section,  the  term  “representative”  shall  include 
any  person  authorized  in  writing  by  the  resident  or  appointed  by  an 
appropriate  court  to  act  upon  the  resident’s  behalf.  The  term  “repre¬ 
sentative”  also  shall  include  a  family  member  of  a  deceased  or  physi¬ 
cally  or  mentally  impaired  resident  unable  to  grant  authorization; 
provided,  however,  that  such  family  members  who  do  not  have  written 
or  court  authorization  shall  not  be  authorized  by  this  Code  section  to 
receive  the  resident’s  health  records  as  defined  in  Code  Section  31-33-1. 
Nothing  in  this  Code  section  shall  be  construed  to  deny  agencies 
participating  in  joint  investigations  at  the  request  of  and  with  the 
department,  or  conducting  separate  investigations  of  abuse  or  exploi¬ 
tation  within  an  agency’s  scope  of  authority,  or  law  enforcement 
personnel  who  are  conducting  an  investigation  into  any  criminal 
offense  in  which  a  resident  is  a  victim  from  having  access  to  such 
records.  (Code  1933,  §  88-1908c,  enacted  by  Ga.  L.  1980,  p.  1261,  §  1; 
Ga.  L.  1991,  p.  1601,  §  2;  Ga.  L.  2013,  p.  524,  §  1-13/HB  78.) 

The  2013  amendment,  effective  July  fourth  sentence;  and  added  the  last  sen- 
1,  2013,  twice  inserted  “or  her”  in  the  tence. 
second  sentence;  inserted  “that”  in  the 
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ARTICLE  5 

BILL  OF  RIGHTS  FOR  RESIDENTS  OF  LONG-TERM 

CARE  FACILITIES 


31-8-100.  Short  title. 


JUDICIAL  DECISIONS 


Long-arm  personal  jurisdiction 
over  out-of-state  parent  company  not 
established.  —  Trial  court  erred  by  de¬ 
nying  an  out-of-state  company’s  motion  to 
dismiss  based  on  lack  of  personal  jurisdic¬ 
tion  because  the  company  met  the  compa¬ 
ny’s  burden  of  showing  a  lack  of  minimum 
contacts  needed  to  support  the  exercise  of 
personal  jurisdiction,  and  that  conclusion 


was  consistent  with  other  jurisdictional 
authority  holding  that  ownership  of  a  res¬ 
ident  nursing  home  subsidiary  by  an 
out-of-state  parent  corporation  without 
more  is  insufficient  to  obtain  jurisdiction 
of  the  parent  corporation.  Drumm  Corp.  v. 
Wright,  326  Ga.  App.  41,  755  S.E.2d  850 
(2014). 


ARTICLE  6 

INDIGENT  CARE  TRUST  FUND 


31-8-152.1.  State  sales  and  use  taxation  of  certain  health  care 
services. 

Repealed  by  Ga.  L.  2011,  p.  674,  §  1-1/HB  117,  effective  June  30, 
2014. 

Editor’s  notes.  —  This  Code  section  117  and  was  repealed  by  its  own  terms 
was  based  on  Code  1981,  §  31-8-152.1,  effective  June  30,  2014. 
enacted  by  Ga.  L.  2011,  p.  674,  §  1-1/HB 

31-8-154.  Authorized  expenditure  of  contributed  funds. 

All  moneys  contributed  and  revenues  deposited  and  transferred  to 
the  trust  fund  pursuant  to  this  article  and  any  interest  earned  on  such 
moneys  shall  be  appropriated  to  the  department  for  only  the  following 
purposes: 

(1)  To  expand  Medicaid  eligibility  and  services; 

(2)  For  programs  to  support  rural  and  other  health  care  providers, 
primarily  hospitals,  who  serve  the  medically  indigent; 

(3)  For  primary  health  care  programs  for  medically  indigent  citi¬ 
zens  and  children  of  this  state;  or 

(4)  Any  combination  of  purposes  specified  in  paragraphs  (1) 
through  (3)  of  this  Code  section.  (Code  1981,  §  31-8-154,  enacted  by 
Ga.  L.  1990,  p.  139,  §  1;  Ga.  L.  1993,  p.  1014,  §  1;  Ga.  L.  2016,  p.  214, 
§  3/SB  308;  Ga.  L.  2017,  p.  764,  §  2-6/SB  193.) 
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The  2016  amendment,  effective  July 
1,  2016,  deleted  “or”  at  the  end  of  para¬ 
graph  (3),  added  present  paragraph  (4), 
redesignated  former  paragraph  (4)  as 
paragraph  (5),  and  substituted  “(1) 
through  (4)”  for  “(1)  through  (3)”  near  the 
end  of  paragraph  (5). 

The  2017  amendment,  effective  July 
1,  2017,  added  “or”  at  the  end  of  para¬ 


graph  (3);  deleted  former  paragraph  (4), 
which  read:  “For  the  Positive  Alternatives 
for  Pregnancy  and  Parenting  Grant  Pro¬ 
gram  established  under  Article  2  of  Chap¬ 
ter  2A  of  this  title;  or”;  redesignated  for¬ 
mer  paragraph  (5)  as  present  paragraph 
(4);  and  substituted  “(3)”  for  “(4)”  near  the 
end  of  present  paragraph  (4). 


31-8-156.  Appropriation  of  state  funds  by  General  Assembly. 

(a)  The  General  Assembly  is  authorized  to  appropriate  as  state  funds 
to  the  department  for  use  in  any  fiscal  year  not  less  than  all  of  the 
moneys  contributed  and  revenues  deposited  and  transferred  to  the  fund 
and  interest  earned  thereon.  Such  appropriation  shall  be  made  only  for 
those  purposes  specified  in  Code  Section  31-8-154,  and  any  other 
appropriation  from  the  trust  fund  shall  be  void. 

(b)  An  appropriation  pursuant  to  subsection  (a)  of  this  Code  section 
shall  specify  each  purpose,  if  any,  as  specified  in  paragraphs  (1)  through 
(4)  of  Code  Section  31-8-154,  for  which  the  trust  funds  are  appropriated 
thereby. 

(c)  Funds  appropriated  to  the  department  pursuant  to  this  Code 
section  shall  be  used  to  match  federal  funds  or  any  other  funds  from  a 
public  source  or  charitable  organization  which  are  available  for  the 
purposes  for  which  those  trust  funds  have  been  appropriated. 

(d)  Appropriations  from  the  trust  fund  to  the  department  shall  be 
used  to  supplement  and  not  replace  any  other  state  funds  appropriated 
to  the  department. 

(e)  Appropriations  from  the  trust  fund  to  the  department,  except  as 
provided  in  Code  Sections  31-8-157  and  31-8-158,  shall  not  lapse  to  the 
general  fund  at  the  end  of  the  fiscal  year.  (Code  1981,  §  31-8-156, 
enacted  by  Ga.  L.  1990,  p.  139,  §  1;  Ga.  L.  1993,  p.  1014,  §  1;  Ga.  L. 
2001,  p.  1240,  §  4;  Ga.  L.  2016,  p.  214,  §  4/SB  308;  Ga.  L.  2017,  p.  764, 
§  2-7/SB  193.) 


The  2016  amendment,  effective  July 
1,  2016,  substituted  “(1)  through  (5)”  for 
“(1)  through  (4)”  near  the  middle  of  sub¬ 
section  (b). 


The  2017  amendment,  effective  July 
1,  2017,  substituted  “(4)”  for  “(5)”  in  the 
middle  of  subsection  (b). 


150 


2018  Supp. 


T.31,  C.8,  A.6C  INDIGENT  AND  ELDERLY  PATIENTS 


31-8-179.1 


ARTICLE  6C 

HOSPITAL  MEDICAID  FINANCING  PROGRAM 


Effective  date.  —  This  article  became 
effective  February  13,  2013,  for  purposes 
of  proposing  rules  and  regulations  and 
effective  for  all  other  purposes  on  July  1, 
2013. 

Editor’s  notes.  —  Ga.  L.  2010,  p.  9, 
§  2-1/HB  1055,  effective  June  30,  2013, 
repealed  the  Code  sections  formerly  codi¬ 
fied  at  this  article.  The  former  article 
consisted  of  Code  Sections  31-8-179  and 


31-8-179.1  through  31-8-179.8,  relating  to 
provider  payment  agreements,  and  was 
based  on  Code  1981, 

§§  31-8-179 — 31-8-179.8,  enacted  by  Ga. 
L.  2010,  p.  9,  §  2-1/HB  1055;  Ga.  L.  2011, 
p.  752,  §  31/HB  142. 

Code  Section  31-8-179.6  provides  for  the 
repeal  of  this  chapter  effective  July  1, 
2020. 


31-8-179.  (Repealed  effective  June  30,  2020)  Short  title. 


This  article  is  enacted  pursuant  to  the  authority  of  Article  III,  Section 
IX,  Paragraph  VI(i)  of  the  Constitution  and  shall  be  known  and  may  be 
cited  as  the  “Hospital  Medicaid  Financing  Program  Act.”  (Code  1981, 
§  31-8-179,  enacted  by  Ga.  L.  2013,  p.  1,  §  1/SB  24.) 

Editor’s  notes.  —  Code  Section  Law  reviews.  —  For  article  on  the 
31-8-179.6  provides  for  the  repeal  of  this  2013  enactment  of  this  Code  section,  see 
Code  section  effective  June  30,  2020.  30  Ga.  St.  U.L.  Rev.  153  (2013). 


31-8-179.1.  (Repealed  effective  June  30,  2020)  Definitions. 


As  used  in  this  article,  the  term: 

(1)  “Board”  means  the  Board  of  Community  Health. 

(2)  “Department”  means  the  Department  of  Community  Health. 

(3)  “Hospital”  means  an  institution  licensed  pursuant  to  Chapter  7 
of  this  title  which  is  primarily  engaged  in  providing  to  inpatients,  by 
or  under  the  supervision  of  physicians,  diagnostic  services  and 
therapeutic  services  for  medical  diagnosis,  treatment,  and  care  of 
injured,  disabled,  or  sick  persons  or  rehabilitation  services  for  the 
rehabilitation  of  injured,  disabled,  or  sick  persons.  Such  term  in¬ 
cludes  public,  private,  rehabilitative,  geriatric,  osteopathic,  and  other 
specialty  hospitals  but  shall  not  include  psychiatric  hospitals  which 
shall  have  the  same  meaning  as  facilities  as  defined  in  paragraph  (7) 
of  Code  Section  37-3-1,  critical  access  hospitals  as  defined  in  para¬ 
graph  (3)  of  Code  Section  33-21A-2,  or  any  state  owned  or  state 

operated  hospitals. 

(4)  “Provider  payment”  means  a  payment  assessed  by  the  depart¬ 
ment  pursuant  to  this  article  for  the  privilege  of  operating  a  hospital. 
(Code  1981,  §  31-8-179.1,  enacted  by  Ga.  L.  2013,  p.  1,  §  1/SB  24.) 
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Editor’s  notes.  —  Code  Section  Law  reviews.  —  For  article  on  the 
31-8-179.6  provides  for  the  repeal  of  this  2013  enactment  of  this  Code  section,  see 
Code  section  effective  June  30,  2020.  30  Ga.  St.  U.L.  Rev.  153  (2013). 

31-8-179.2.  (Repealed  effective  June  30,  2020)  Department  of 
Community  Health  authorized  to  assess  one  or  more 
provider  payments  on  hospitals  for  the  purpose  of 
obtaining  federal  financial  participation  for  Medic¬ 
aid. 

(a)  The  board  shall  be  authorized  to  establish  and  assess,  by  board 
rule,  one  or  more  provider  payments  on  hospitals,  or  a  subclass  of 
hospitals,  as  defined  by  the  board;  provided,  however,  that  if  any  such 
provider  payment  is  established  and  assessed,  the  provider  payment 
shall  comply  with  the  requirements  of  42  C.F.R.  433.68.  Any  provider 
payment  assessed  pursuant  to  this  article  shall  not  exceed  the  amount 
necessary  to  obtain  federal  financial  participation  allowable  under  Title 
XIX  of  the  federal  Social  Security  Act.  The  aggregate  amount  of  any  fees 
established  and  assessed  pursuant  to  this  subsection  shall  not  exceed 
those  percentages  of  net  patient  revenues  set  forth  in  the  General 
Appropriations  Act.  The  board  shall  be  authorized  to  discontinue  any 
provider  payment  assessed  pursuant  to  this  article.  The  board  shall 
cease  to  impose  any  such  provider  payment  if: 

(1)  The  provider  payments  are  not  eligible  for  federal  matching 
funds  under  Title  XIX  of  the  federal  Social  Security  Act;  or 

(2)  The  department  reduces  Medicaid  payment  rates  to  hospitals 
as  are  in  effect  on  June  30,  2012,  or  reduces  the  provider  payment 
rate  adjustment  factors  utilized  in  developing  the  state  Fiscal  Year 
2013  capitated  rates  for  Medicaid  managed  care  organizations. 

(a.l)  The  General  Assembly  shall  have  the  authority  to  override  any 
provider  payment  assessed  by  the  board  pursuant  to  this  Code  section 
in  accordance  with  the  procedures  contained  in  subsection  (f)  of  Code 
Section  50-13-4. 

(b)  The  board  shall  be  authorized  to  establish  rules  and  regulations 
to  assess  and  collect  any  such  provider  payments,  including,  but  not 
limited  to,  payment  frequency  and  schedules,  required  information  to 
be  submitted,  record  retention,  and  whether  any  such  provider  pay¬ 
ment  shall  be  credited  toward  any  indigent  or  charity  care  require¬ 
ments  or  considered  a  community  benefit.  (Code  1981,  §  31-8-179.2, 
enacted  by  Ga.  L.  2013,  p.  1,  §  1/SB  24;  Ga.  L.  2013,  p.  1037,  §  2/SB  62; 
Ga.  L.  2014,  p.  866,  §  31/SB  340.) 

The  2013  amendment,  effective  May  deleted  or  alters  any  payment  method- 
7,  2013,  in  paragraph  (a)(2),  substituted  ology,  administrative  rule,  or  payment 
“2012  or  reduces”  for  “2012;  reduces”,  and  policy  as  are  in  effect  on  June  30,  2012,  or 
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creates  any  new  methodology,  rule,  or  pol¬ 
icy  that  has  the  effect  of  reducing  Medic¬ 
aid  payments  to  hospitals”  following  “or¬ 
ganizations”  at  the  end. 

The  2014  amendment,  effective  April 
29,  2014,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted  “42 
C.F.R.  433.68”  for  “42  CFR  433.68”  in  the 
introductory  language  of  subsection  (a) 
and  revised  punctuation  in  paragraph 
(a)(2). 


Editor’s  notes.  —  Code  Section 
31-8-179.6  provides  for  the  repeal  of  this 
Code  section  effective  June  30,  2020. 

U.S.  Code.  —  Title  XIX  of  the  federal 
Social  Security  Act,  referred  to  in  this 
Code  section,  is  codified  at  42  U.S.C. 
§  1396  et  seq. 

Law  reviews.  —  For  article  on  the 
2013  enactment  of  this  Code  section,  see 
30  Ga.  St.  U.L.  Rev.  153  (2013). 


31-8-179.3.  (Repealed  effective  June  30,  2020)  Provider  pay¬ 
ments  assessed  to  be  deposited  in  segregated  ac¬ 
counts  within  Indigent  Care  Trust  Fund;  sole  pur¬ 
pose  of  funds  to  obtain  federal  financial 
participation  for  medical  assistance  payments  for 
Medicaid  recipients;  retention  and  inspection  of  re¬ 
cords;  penalties. 

(a)  Any  provider  payments  assessed  pursuant  to  this  article  shall  be 
deposited  into  a  segregated  account  for  each  payment  program  within 
the  Indigent  Care  Trust  Fund  created  pursuant  to  Code  Section 
31-8-152.  No  other  funds  shall  be  deposited  into  any  such  segregated 
account  or  accounts.  All  funds  in  any  such  segregated  account  or 
accounts  shall  be  invested  in  the  same  manner  as  authorized  for 
investing  other  moneys  in  the  state  treasury.  Any  funds  deposited  into 
a  segregated  account  pursuant  to  this  article  shall  be  subject  to 
appropriation  by  the  General  Assembly. 

(b)  Any  provider  payments  assessed  pursuant  to  this  article  shall  be 
dedicated  and  used  for  the  sole  purpose  of  obtaining  federal  financial 
participation  for  medical  assistance  payments  to  providers  on  behalf  of 
Medicaid  recipients  pursuant  to  Article  7  of  Chapter  4  of  Title  49. 

(c)  Each  hospital  shall  keep  and  preserve  for  a  period  of  seven  years 
such  books  and  records  as  may  be  necessary  to  determine  the  amount 
for  which  it  is  liable  under  this  article.  The  department  shall  have  the 
authority  to  inspect  and  copy  the  records  of  a  hospital  for  purposes  of 
auditing  the  calculation  of  the  provider  payment.  All  information 
obtained  by  the  department  pursuant  to  this  article  shall  be  confiden¬ 
tial  and  shall  not  constitute  a  public  record. 

(d)  The  department  shall  be  authorized  to  impose  a  penalty  of  up  to 
6  percent  for  any  hospital  that  fails  to  pay  a  provider  payment  within 
the  time  required  by  the  department  for  each  month  or  fraction  thereof 
that  the  provider  payment  is  overdue.  If  a  required  provider  payment 
has  not  been  received  by  the  department  in  accordance  with  depart¬ 
ment  timelines,  the  department  shall  withhold  an  amount  equal  to  the 
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provider  payment  and  penalty  owed  from  any  medical  assistance 
payment  due  such  hospital  under  the  Medicaid  program.  Any  provider 
payment  assessed  pursuant  to  this  article  shall  constitute  a  debt  due 
the  state  and  may  be  collected  by  civil  action  and  the  filing  of  tax  liens 
in  addition  to  such  methods  provided  for  in  this  article.  Any  penalty 
that  accrues  pursuant  to  this  subsection  shall  be  credited  to  the 
applicable  segregated  account.  (Code  1981,  §  31-8-179.3,  enacted  by 
Ga.  L.  2013,  p.  1,  §  1/SB  24.) 

Editor’s  notes.  —  Code  Section  Law  reviews.  —  For  article  on  the 
31-8-179.6  provides  for  the  repeal  of  this  2013  enactment  of  this  Code  section,  see 
Code  section  effective  June  30,  2020.  30  Ga.  St.  U.L.  Rev.  153  (2013). 

31-8-179.4.  (Repealed  effective  June  30,  2020)  Authorized  use  of 
appropriated  funds. 

(a)  Notwithstanding  any  other  provision  of  this  chapter,  the  General 
Assembly  is  authorized  to  appropriate  as  state  funds  to  the  department 
for  use  in  any  fiscal  year  all  revenues  dedicated  and  deposited  into  one 
or  more  segregated  accounts.  Such  appropriations  shall  be  authorized 
to  be  made  for  the  sole  purpose  of  obtaining  federal  financial  partici¬ 
pation  for  medical  assistance  payments  to  providers  on  behalf  of 
Medicaid  recipients  pursuant  to  Article  7  of  Chapter  4  of  Title  49.  Any 
appropriation  from  a  segregated  account  for  any  purpose  other  than 
such  medical  assistance  payments  shall  be  void. 

(b)  Revenues  appropriated  to  the  department  pursuant  to  this  Code 
section  shall  be  used  to  match  federal  funds  that  are  available  for  the 
purpose  for  which  such  funds  have  been  appropriated. 

(c)  Appropriations  from  a  segregated  account  to  the  department 
shall  not  lapse  to  the  general  fund  at  the  end  of  the  fiscal  year.  (Code 
1981,  §  31-8-179.4,  enacted  by  Ga.  L.  2013,  p.  1,  §  1/SB  24.) 

Editor’s  notes.  —  Code  Section  Law  reviews.  —  For  article  on  the 
31-8-179.6  provides  for  the  repeal  of  this  2013  enactment  of  this  Code  section,  see 
Code  section  effective  June  30,  2020.  30  Ga.  St.  U.L.  Rev.  153  (2013). 

31-8-179.5.  (Repealed  effective  June  30,  2020)  Applicability  of 
Georgia  Medical  Assistance  Act. 

Except  where  inconsistent  with  this  article,  the  provisions  of  Article 
7  of  Chapter  4  of  Title  49,  the  “Georgia  Medical  Assistance  Act  of  1977,” 
shall  apply  to  the  department  in  carrying  out  the  purposes  of  this 
article.  (Code  1981,  §  31-8-179.5,  enacted  by  Ga.  L.  2013,  p.  1,  §  1/SB 
24.) 
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Editor’s  notes.  —  Code  Section  Law  reviews.  —  For  article  on  the 
31-8-179.6  provides  for  the  repeal  of  this  2013  enactment  of  this  Code  section,  see 
Code  section  effective  June  30,  2020.  30  Ga.  St.  U.L.  Rev.  153  (2013). 

31-8-179.6.  (Repealed  effective  June  30,  2020)  Automatic  repeal. 

This  article  shall  stand  repealed  on  June  30,  2020,  unless  reautho¬ 
rized  by  the  General  Assembly  prior  to  that  date.  (Code  1981, 
§  31-8-179.6,  enacted  by  Ga.  L.  2013,  p.  1,  §  1/SB  24;  Ga.  L.  2017,  p.  1, 
§  1/SB  70.) 

The  2017  amendment,  effective  Feb¬ 
ruary  13,  2017,  substituted  “June  30, 

2020”  for  “June  30,  2017”. 

ARTICLE  7 

DISCLOSURE  OF  TREATMENT  OF  ALZHEIMER’S  DISEASE  OR 

ALZHEIMER’S  RELATED  DEMENTIA 

31-8-180.  Definitions. 

Cross  references.  —  Alzheimer’s  and 
Related  Dementias  State  Plan,  §  T.  49,  C. 

6,  Art.  8. 

ARTICLE  9 

FEDERAL  AND  STATE  FUNDED  HEALTH  CARE  FINANCING 
PROGRAMS  OVERVIEW  COMMITTEE 

Effective  date.  —  This  article  became  of  Chapter  8  of  Title  31  as  enacted  by  Ga. 
effective  May  7,  2013.  L.  2013,  p.  586,  §  1/SB  14,  was  redesig- 

Code  Commission  notes.  —  Pursuant  nated  as  Article  10  of  Chapter  8  of  Title 
to  Code  Section  28-9-5,  in  2013,  Article  9  31. 

31-8-210.  Committee  established;  composition;  officers;  terms  of 
office;  duties  and  responsibilities;  assistance  from 
other  state  officers  and  agencies;  compensation,  per 
diem,  and  expense  allowances;  funding. 

(a)  There  is  created  as  a  joint  committee  of  the  General  Assembly  the 
Federal  and  State  Funded  Health  Care  Financing  Programs  Overview 
Committee  to  be  composed  of  one  member  of  the  House  of  Representa¬ 
tives  appointed  by  the  Speaker  of  the  House;  one  member  of  the  Senate 
appointed  by  the  President  of  the  Senate;  the  chairperson  of  the  House 
Committee  on  Appropriations  or  his  or  her  designee;  the  chairperson  of 
the  House  Committee  on  Health  and  Human  Services  or  his  or  her 
designee;  the  chairperson  of  the  House  Committee  on  Ways  and  Means 
or  his  or  her  designee;  the  chairperson  of  the  Senate  Appropriations 
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Committee  or  his  or  her  designee;  the  chairperson  of  the  Senate  Health 
and  Human  Services  Committee  or  his  or  her  designee;  the  chairperson 
of  the  Senate  Finance  Committee;  and  the  minority  leaders  of  the 
Senate  and  House  of  Representatives  or  their  designees.  The  members 
of  the  committee  shall  serve  two-year  terms  concurrent  with  their 
terms  as  members  of  the  General  Assembly.  Beginning  in  2013,  and 
every  four  years  thereafter,  the  chairperson  of  the  committee  shall  be 
appointed  by  the  President  of  the  Senate  from  the  membership  of  the 
committee,  and  the  vice  chairperson  of  the  committee  shall  be  ap¬ 
pointed  by  the  Speaker  of  the  House  of  Representatives  from  the 
membership  of  the  committee.  Beginning  in  2015,  and  every  four  years 
thereafter,  the  chairperson  of  the  committee  shall  be  appointed  by  the 
Speaker  of  the  House  of  Representatives  from  the  membership  of  the 
committee,  and  the  vice  chairperson  of  the  committee  shall  be  ap¬ 
pointed  by  the  President  of  the  Senate  from  the  membership  of  the 
committee.  The  chairperson  and  vice  chairperson  shall  serve  terms  of 
two  years  concurrent  with  their  terms  as  members  of  the  General 
Assembly.  Vacancies  in  an  appointed  member’s  position  or  in  the  offices 
of  chairperson  or  vice  chairperson  of  the  committee  shall  be  filled  for  the 
unexpired  term  in  the  same  manner  as  the  original  appointment.  The 
committee  shall  periodically  inquire  into  and  review  the  actions  of  the 
board  and  the  department  under  this  article  to  evaluate  the  success 
with  which  the  board  and  the  department  are  accomplishing  the 
statutory  duties  and  functions  as  provided  in  this  article. 

(b)  The  board  and  the  department  shall  cooperate  with  the  commit¬ 
tee,  its  authorized  personnel,  the  Attorney  General,  the  state  auditor, 
the  state  accounting  officer,  and  other  state  agencies  in  order  that  the 
charges  of  the  committee  set  forth  in  this  Code  section  may  be  timely 
and  efficiently  discharged.  The  committee  shall,  on  or  before  the  first 
day  of  January  of  each  year,  and  at  such  other  times  as  it  deems 
necessary,  submit  to  the  General  Assembly  a  report  of  its  findings  and 
recommendations  based  upon  the  review  of  the  board  and  the  depart¬ 
ment  as  set  forth  in  this  Code  section. 

(c) (1)  The  members  of  the  committee  shall  receive  the  same  compen¬ 
sation,  per  diem,  expenses,  and  allowances  for  their  service  on  the 
committee  as  is  authorized  by  law  for  members  of  interim  legislative 
study  committees. 

(2)  The  funds  necessary  for  the  purposes  of  the  committee  shall 
come  from  the  funds  appropriated  to  and  available  to  the  legislative 
branch  of  government.  (Code  1981,  §  31-8-210,  enacted  by  Ga.  L. 
2013,  p.  1037,  §  3/SB  62.) 
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ARTICLE  10 

DRUG  REPOSITORY  PROGRAM 


Effective  date.  —  This  article  became 
effective  July  1,  2016. 

Editor’s  notes.  —  Ga.  L.  2014,  p.  866, 
§  31/SB  340,  effective  April  29,  2014,  re¬ 
pealed  the  Code  sections  formerly  codified 
at  this  article.  The  former  article  con¬ 


sisted  of  Code  Sections  31-8-301  through 
31-8-306,  relating  to  the  Georgia  Alzheim¬ 
er’s  and  Related  Dementias  State  Plan 
Task  Force,  and  was  based  on  Ga.  L.  2013, 
p.  586,  §  1/SB  14. 


31-8-300.  Definitions. 


As  used  in  this  article,  the  term: 

(1)  “Controlled  substance”  means  a  drug,  substance,  or  immediate 
precursor  in  Schedules  I  through  V  of  Code  Sections  16-13-25  through 
16-13-29  and  Schedules  I  through  V  of  21  C.F.R.  Part  1308. 

(2)  “Eligible  patient”  means  an  individual  who  is  indigent,  unin¬ 
sured,  underinsured,  or  enrolled  in  a  public  assistance  health  bene¬ 
fits  program,  in  accordance  with  criteria  established  by  the  Depart¬ 
ment  of  Public  Health  pursuant  to  Code  Section  31-8-304.  Other 
individuals  may  be  considered  eligible  patients  if  the  need  for 
donated  drugs  for  indigent,  uninsured,  underinsured,  and  public 
assistance  health  benefits  program  patients  is  less  than  the  supply  of 
donated  drugs. 

(3)  “Eligible  recipient”  means  a  pharmacy,  hospital,  federally  qual¬ 
ified  health  center,  nonprofit  clinic,  or  other  entity  meeting  the 
criteria  established  by  the  Department  of  Public  Health  pursuant  to 
Code  Section  31-8-304. 

(4)  “Health  care  facility”  means  a: 

(A)  Nursing  home  licensed  pursuant  to  Article  1  of  Chapter  7  of 
this  title; 

(B)  Personal  care  home  licensed  pursuant  to  Code  Section 
31-7-12; 

(C)  Assisted  living  community  licensed  pursuant  to  Code  Sec¬ 
tion  31-7-12.2; 

(D)  Hospice  licensed  pursuant  to  Article  9  of  Chapter  7  of  this 
title;  and 

(E)  Home  health  agency  licensed  pursuant  to  Article  7  of  Chap¬ 
ter  7  of  this  title. 

(5)  “Health  care  professional”  means  any  of  the  following  who 
provide  medical,  dental,  or  other  health  related  diagnosis,  care,  or 
treatment: 
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(A)  Physicians  licensed  to  practice  medicine  under  Chapter  34  of 
Title  43; 

(B)  Registered  nurses  and  licensed  practical  nurses  licensed 
under  Chapter  26  of  Title  43; 

(C)  Physician  assistants  licensed  under  Chapter  34  of  Title  43; 

(D)  Dentists  and  dental  hygienists  licensed  under  Chapter  11  of 
Title  43; 

(E)  Optometrists  licensed  under  Chapter  30  of  Title  43;  and 

(F)  Pharmacists  licensed  under  Chapter  4  of  Title  26. 

(6)  “Hospital”  means  a  facility  licensed  pursuant  to  Chapter  7  of 
this  title. 

(7)  “Program”  means  the  drug  repository  program  established 
pursuant  to  Code  Section  31-8-301.  (Code  1981,  §  31-8-300,  enacted 
by  Ga.  L.  2016,  p.  524,  §  1/HB  897.) 

31-8-301.  Drug  repository  program  established;  criteria  and 
requirements  for  unused  over-the-counter  and  pre¬ 
scription  drugs. 

(a)  The  Department  of  Public  Health  shall  establish  a  drug  reposi¬ 
tory  program  to  accept  and  dispense  over-the-counter  and  prescription 
drugs  donated  for  the  purpose  of  being  dispensed  to  eligible  patients. 

(b)  Drugs  shall  only  be  dispensed  pursuant  to  the  program  if: 

(1)  For  prescription  drugs,  they  do  not  expire  before  the  completion 
of  the  medication  by  the  eligible  patient  based  on  the  prescribing 
health  care  professional’s  directions  for  use  and,  for  over-the-counter 
drugs,  they  do  not  expire  before  use  by  the  eligible  patient  based  on 
the  directions  for  use  on  the  manufacturer’s  label;  and 

(2)  The  drugs  were  donated  in  unopened  tamper-evident  packag¬ 
ing  as  defined  by  United  States  Pharmacopeia  General  Chapter  659, 
Packaging  and  Storage  Requirements,  including  but  not  limited  to 
unopened  unit-dose  and  multiple-dose  packaging. 

(c)  The  following  drugs  shall  not  be  donated  to  the  program: 

(1)  Controlled  substances; 

(2)  Drugs  subject  to  a  federal  Food  and  Drug  Administration 
managed  risk  evaluation  and  mitigation  strategy  pursuant  to  Section 
355-1  of  Title  21  of  the  United  States  Code  if  inventory  transfer  is 
prohibited  by  such  strategy;  or 
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(3)  Drugs  that  there  is  reason  to  believe  are  adulterated  pursuant 
to  Code  Section  26-3-7.  (Code  1981,  §  31-8-301,  enacted  by  Ga.  L. 
2016,  p.  524,  §  1/HB  897.) 

31-8-302.  Procedures  for  donation  and  dispensing  of  unused 
over-the-counter  and  prescription  drugs. 

(a)  Any  person,  including  a  drug  manufacturer,  wholesaler,  reverse 
distributor  pharmacy,  third-party  logistics  provider,  government  entity, 
hospital,  or  health  care  facility,  may  donate  over-the-counter  and 
prescription  drugs  to  the  program.  The  drugs  shall  be  donated  to  an 
eligible  recipient  that  voluntarily  elects  to  participate  in  the  program. 
Nothing  in  this  or  any  other  Code  section  shall  require  an  eligible 
recipient  to  participate  in  the  program. 

(b)  An  eligible  recipient  may  do  any  of  the  following: 

(1)  Accept  and  dispense  donated  drugs  to  eligible  patients.  Pre¬ 
scription  drugs  shall  only  be  dispensed  pursuant  to  a  valid  prescrip¬ 
tion  drug  order.  Eligible  patients  who  are  indigent,  uninsured, 
underinsured,  or  enrolled  in  a  public  assistance  health  benefits 
program  in  accordance  with  criteria  established  by  the  Department  of 
Public  Health  pursuant  to  Code  Section  31-8-304  shall  be  prioritized 
over  other  individuals; 

(2)  Transfer  donated  drugs  to  another  eligible  recipient  participat¬ 
ing  in  the  program  or  to  a  drug  repository  program  operated  by 
another  state; 

(3)  Repackage  donated  drugs  as  necessary  for  dispensing,  admin¬ 
istration,  or  transfers;  and 

(4)  Replenish  drugs  previously  dispensed  or  administered  to  eligi¬ 
ble  patients. 

(c)  An  eligible  recipient  that  accepts  donated  drugs  shall  comply  with 
all  applicable  federal  laws  and  laws  of  this  state  dealing  with  storage 
and  distribution  of  dangerous  drugs  and  shall  inspect  all  drugs  prior  to 
dispensing  them  to  determine  that  they  are  not  adulterated. 

(d)  An  eligible  recipient  may  charge  a  handling  fee  established  in 
accordance  with  rules  and  regulations  adopted  by  the  Department  of 
Public  Health  pursuant  to  Code  Section  31-8-304;  provided,  however, 
that  any  such  fee  shall  not  exceed  the  reasonable  costs  of  participating 

in  the  program. 

(e)  Drugs  donated  to  the  program  shall  not  be  resold;  provided, 
however,  that  reimbursement  for  any  fee  charged  as  authorized  pursu¬ 
ant  to  this  article  by  a  health  plan  or  pharmacy  benefits  manager  for 
donated  drugs  shall  not  constitute  reselling.  Nothing  in  this  article 
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shall  require  a  health  plan  or  pharmacy  benefits  manager  to  be 
reimbursed  for  donated  drugs.  (Code  1981,  §  31-8-302,  enacted  by  Ga. 
L.  2016,  p.  524,  §  1/HB  897.) 

31-8-303.  Limited  liability. 

When  complying  with  the  provisions  of  this  article  and  the  rules  and 
regulations  adopted  pursuant  to  this  chapter,  unless  an  action  or 
omission  constitutes  willful  or  wanton  misconduct,  the  following  per¬ 
sons  or  entities  shall  not  be  subject  to  criminal  or  civil  prosecution, 
criminal  or  civil  liability  for  injury,  death,  or  loss  to  person  or  property, 
other  criminal  or  civil  action,  or  disciplinary  actions  by  licensing, 
professional,  or  regulatory  agencies: 

(1)  A  person  that  donates  or  gives  drugs  to  an  eligible  recipient, 
including  a  drug  manufacturer,  wholesaler,  reverse  distributor  phar¬ 
macy,  third-party  logistics  provider,  government  entity,  hospital,  or 
health  care  facility; 

(2)  An  eligible  recipient; 

(3)  A  health  care  professional  who  prescribes  or  dispenses  a 
donated  drug; 

(4)  The  Department  of  Public  Health  and  State  Board  of  Phar¬ 
macy; 

(5)  An  intermediary  that  helps  administer  the  program  by  facili¬ 
tating  the  donation  or  transfer  of  drugs  to  eligible  recipients; 

(6)  A  manufacturer  or  repackager  of  a  donated  drug;  and 

(7)  Any  employee,  volunteer,  trainee,  or  other  staff  of  individuals 
and  entities  listed  in  paragraphs  (1)  through  (6)  of  this  Code  section. 
(Code  1981,  §  31-8-303,  enacted  by  Ga.  L.  2016,  p.  524,  §  1/HB  897.) 

31-8-304.  Rules  and  regulations;  waiver. 

(a)  No  later  than  January  1,  2017,  the  Department  of  Public  Health 
shall  establish  rules  and  regulations  to  implement  the  program  accord¬ 
ing  to  the  provisions  of  this  article  for  criteria  for  eligible  recipients; 
standards  and  procedures  for  safely  storing  and  dispensing  donated 
drugs;  criteria  for  eligible  patients  to  receive  donated  drugs,  including 
priority  for  patients  who  are  indigent,  uninsured,  underinsured,  or 
enrolled  in  a  public  assistance  health  benefits  program;  and  handling 
fees  that  may  be  charged  by  eligible  recipients  to  eligible  patients  to 
cover  restocking,  marketing,  administrative,  and  dispensing  costs. 

(b)  The  Department  of  Public  Health  may  waive  any  provision  of  this 
article  if  it  determines  that  the  waiver  is  in  the  interest  of  public  health 
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and  safety.  (Code  1981,  §  31-8-304,  enacted  by  Ga.  L.  2016,  p.  524, 
§  1/HB  897.) 


CHAPTER  9 


CONSENT  FOR  SURGICAL  OR  MEDICAL  TREATMENT 


Cross  references.  —  Adult’s  reliance 
on  prayer  or  religious  nonmedical  means 
of  treatment  of  dependent,  §  15-11-107. 

31-9-2.  Persons  authorized  to  consent  to  surgical  or  medical 
treatment. 


Law  reviews.  —  For  article,  “Mar-  Georgia’s  Same  Sex  Spouses,”  see  21  Ga. 
riage,  Death  and  Taxes:  The  Estate  Plan-  St.  Bar.  J.  9  (Oct.  2015). 
ning  Impact  of  Windsor  and  Obergefell  on 

JUDICIAL  DECISIONS 


Parent  signed  as  agent  for  adult 
son,  not  in  personal  capacity.  —  Trial 
court  erred  in  granting  summary  judg¬ 
ment  to  a  medical  center  and  denying  it  to 
a  patient’s  parent  because  the  parent 
signed  the  form  on  behalf  of  the  adult  son 


as  an  agent,  not  in  a  personal  capacity; 
thus,  the  parent  was  not  personally  liable 
for  any  unpaid  medical  bills.  Winterboer  v. 
Floyd  Healthcare  Mgmt.,  334  Ga.  App.  97, 
778  S.E.2d  354  (2015). 


31-9-6.1.  Disclosure  of  certain  information  to  persons  undergo¬ 
ing  certain  surgical  or  diagnostic  procedures;  failure 
to  comply;  exceptions;  regulations  establishing  stan¬ 
dards  for  implementation. 

Law  reviews.  —  For  annual  survey  on  Elective,  Effective  Way  to  Be  Protective  of 
trial  practice  and  procedure,  see  64  Mer-  Your  Rights,”  68  Mercer  L.  Rev.  521 
cer  L.  Rev.  305  (2012).  (2017). 

For  note,  “An  Advance  Directive:  The 


JUDICIAL  DECISIONS 


Cause  of  action. 

Strictly  construing  O.C.G.A. 
§  3 1-9-6. 1(d)  of  Georgia’s  informed  con¬ 
sent  statute,  the  statute  contemplates  a 
cause  of  action  based  on  an  injury  result¬ 
ing  from  an  undisclosed  material  risk  of 
the  procedure.  This  is  apparent  from  read¬ 
ing  §  3 1-9-6. 1(d)(2),  requiring  an  injury 
resulting  from  information  that  was  not 
disclosed,  with  the  requirement  that  an 
expert  testify  that  such  injury  was  caused 


by  a  material  risk  required  to  be  disclosed 
pursuant  to  §  3 1-9-6. 1(a)(3).  Callaway  v. 
O’Connell,  44  F.  Supp.  3d  1316  (M.D.  Ga. 
Aug.  29,  2014). 

No  battery  claim.  —  Trial  court  erred 
in  denying  summary  judgment  to  the 
medical  defendant  on  the  plaintiff’s  bat¬ 
tery  claim  based  on  the  surgical  procedure 
because  the  uncontroverted  evidence  of 
record  reflected  that  there  was  basic  con¬ 
sent  for  the  surgical  procedure  and  allega- 
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tions  that  the  doctor  did  not  fully  disclo¬ 
sure  the  nature  of  the  procedure  reflected 
on  an  informed  consent,  not  a  battery, 
claim.  Doctors  Hosp.  of  Augusta,  LLC  v. 


Alicea,  332  Ga.  App.  529,  774  S.E.2d  114 
(2015),  aff’d,  299  Ga.  315,  788  S.E.2d  392 
(Ga.  2016). 


31-9-7.  Right  of  persons  who  are  at  least  18  years  of  age  to 
refuse  to  consent  to  treatment. 


JUDICIAL  DECISIONS 


No  battery  claim.  —  Trial  court  erred 
in  denying  summary  judgment  to  the 
medical  defendant  on  the  plaintiff’s  bat¬ 
tery  claim  based  on  the  surgical  procedure 
because  the  uncontroverted  evidence  of 
record  reflected  that  there  was  basic  con¬ 
sent  for  the  surgical  procedure  and  allega¬ 


tions  that  the  doctor  did  not  fully  disclose 
the  nature  of  the  procedure  reflected  on  an 
informed  consent,  not  a  battery,  claim. 
Doctors  Hosp.  of  Augusta,  LLC  v.  Alicea, 
332  Ga.  App.  529,  774  S.E.2d  114  (2015), 
aff’d,  299  Ga.  315,  788  S.E.2d  392  (Ga. 
2016). 


CHAPTER  9A 

WOMAN’S  RIGHT  TO  KNOW 
31-9A-2.  Definitions. 


Cross  references.  —  Coverage  of  cer¬ 
tain  abortions  through  certain  qualified 
health  plans  prohibited,  §  33-24-59.17. 


Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.L.  Rev.  253  (2012). 


31-9A-6.L  Civil  and  professional  penalties  for  violations;  pre¬ 
requisites  for  seeking  penalties. 


Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.L.  Rev.  253  (2012). 


CHAPTER  9B 

PHYSICIAN’S  OBLIGATION  IN  PERFORMANCE  OF 

ABORTIONS 

Law  reviews.  —  For  article  on  the 
2012  enactment  of  this  chapter,  see  29  Ga. 

St.  U.L.  Rev.  253  (2012). 
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31-9B-1.  Definitions. 


JUDICIAL  DECISIONS 


Sovereign  immunity  barred  suit.  — 

Suit  by  physicians  against  state  officials 
alleging  that  O.C.G.A.  §  31-9B-1  et  seq., 
regulating  abortions,  violated  the  state 
constitution  in  several  respects,  was 
barred  by  sovereign  immunity  under  Ga. 


Const.  1983,  Art.  I,  Sec.  II,  Para.  IX, 
because  there  was  no  consent  to  such  a 
suit  in  any  statute  or  in  the  state  consti¬ 
tution.  Lathrop  v.  Deal,  301  Ga.  408,  801 
S.E.2d  867  (2017). 


31-9B-2.  Requirement  to  determine  probable  gestational  age  of 
unborn  child. 


JUDICIAL  DECISIONS 


Cited  in  Lathrop  v.  Deal,  301  Ga.  408, 

801  S.E.2d  867  (2017). 

31-9B-3.  Required  reporting  of  physicians  and  departments; 
confidentiality;  failure  to  comply. 

JUDICIAL  DECISIONS 


Cited  in  Lathrop  v.  Deal,  301  Ga.  408, 
801  S.E.2d  867  (2017). 


CHAPTER  10 


VITAL  RECORDS 


Sec. 

31-10-9.1. 


31-10-16. 


31-10-25. 


31-10-26. 


Social  security  account  infor¬ 
mation  of  parents. 

Criteria  for  pronouncing  death; 
immunity  from  liability. 
Disclosure  of  information  con¬ 
tained  in  vital  records;  transfer 
of  records  to  State  Archives. 
Issuance  of  certified  copies  of 


31-10-9.  Registration  of  births. 


Law  reviews.  —  For  annual  survey  on 
domestic  relations,  see  69  Mercer  L.  Rev. 
83  (2017). 


vital  records,  voluntary  ac¬ 
knowledgments  of  paternity, 
voluntary  acknowledgments  of 
legitimation;  certificates;  use 
for  statistical  purposes;  trans¬ 
mittal  of  records  out  of  state; 
use  for  commercial  or  specula¬ 
tive  purposes. 
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Cited  in  Ray  v.  Hann,  323  Ga.  App.  45, 

746  S.E.2d  600  (2013). 

31-10-9.1.  Social  security  account  information  of  parents. 


(a)  Social  security  account  information  of  the  mother  and  father,  if 
paternity  is  acknowledged  by  the  father,  of  a  child  born  within  this  state 
shall  be  entered  in  the  medical  and  health  statistics  section  of  the 
certificate  of  live  birth  at  the  time  of  filing  the  certificate  of  birth  as 
provided  in  Code  Section  31-10-9. 

(b)  The  state  registrar  shall  make  available  the  records  of  an 
individual’s  name  and  social  security  number  to  the  entity  within  the 
Department  of  Human  Services  authorized  to  enforce  support  orders  for 
its  use  in  the  establishment  of  paternity  or  the  enforcement  of  child 
support  orders. 

(c)  Information  obtained  pursuant  to  this  Code  section  by  the  entity 
within  the  Department  of  Human  Services  authorized  to  enforce 
support  orders  may  be  used  in  an  action  or  proceeding  before  any  court, 
administrative  tribunal,  or  other  body  for  the  purpose  of  establishing  a 
child  support  obligation,  collecting  child  support,  or  locating  individuals 
owing  the  obligation.  (Code  1981,  §  31-10-9.1,  enacted  by  Ga.  L.  1992, 
p.  1270,  §  1;  Ga.  L.  1997,  p.  1613,  §  35;  Ga.  L.  2009,  p.  453,  §  2-2/HB 
228;  Ga.  L.  2017,  p.  646,  §  2-4/SB  137.) 


The  2017  amendment,  effective  July 
1,  2017,  substituted  “entity  within”  for 
“Child  Support  Enforcement  Agency  of”  in 
subsections  (b)  and  (c);  in  subsection  (b), 
substituted  “an  individual’s”  for  “parent” 
near  the  beginning  and  inserted  “autho¬ 


rized  to  enforce  support  orders”  in  the 
middle;  and,  in  subsection  (c),  inserted 
“pursuant  to  this  Code  section”  in  the 
beginning  and  substituted  “authorized  to 
enforce  support  orders”  for  “pursuant  to 
this  Code  section”  in  the  middle. 


31-10-16.  Criteria  for  pronouncing  death;  immunity  from  liabil¬ 
ity. 


(a)  A  person  may  be  pronounced  dead  by  a  qualified  physician,  by  a 
registered  professional  nurse  or  nurse  practitioner  authorized  to  make 
a  pronouncement  of  death  under  Code  Section  31-7-16  or  31-7-176.1,  by 
an  advanced  practice  registered  nurse  authorized  to  make  a  pronounce¬ 
ment  of  death  under  subsection  (o)  of  Code  Section  43-34-25,  or  by  a 
physician  assistant  authorized  to  make  a  pronouncement  of  death 
under  Code  Section  31-7-16  or  31-7-176.1  or  subsection  (j)  of  Code 
Section  43-34-103,  if  it  is  determined  that  the  individual  has  sustained 
either  (1)  irreversible  cessation  of  circulatory  and  respiratory  function 
or  (2)  irreversible  cessation  of  all  functions  of  the  entire  brain,  including 
the  brain  stem. 
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(b)  A  person  who  acts  in  good  faith  in  accordance  with  the  provisions 
of  subsection  (a)  of  this  Code  section  shall  not  be  liable  for  damages  in 
any  civil  action  or  subject  to  prosecution  in  any  criminal  proceeding  for 
such  act. 

(c)  The  criteria  for  determining  death  authorized  in  subsection  (a)  of 
this  Code  section  shall  be  cumulative  to  and  shall  not  prohibit  the  use 
of  other  medically  recognized  criteria  for  determining  death.  (Code 
1933,  §  88-1715.1,  enacted  by  Ga.  L.  1975,  p.  1629,  §  1;  Code  1933, 

§  88-1716,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981,  §  31-10-70; 
Code  1981,  §  31-10-16,  enacted  by  Ga.  L.  1982,  p.  723,  §  2;  Ga.  L.  1992, 
p.  1392,  §  3;  Ga.  L.  2009,  p.  859,  §  9/HB  509;  Ga.  L.  2017,  p.  625, 

§  3/SB  96.) 

The  2017  amendment,  effective  July  tered  nurse  authorized  to  make  a  pro- 
1,  2017,  in  subsection  (a),  inserted  “or  nouncement  of  death  under  subsection  (o) 
nurse  practitioner”,  inserted  “31-7-16  or”,  of  Code  Section  43-34-25,”,  and  inserted 
inserted  “by  an  advanced  practice  regis-  “Code  Section  31-7-16  or  31-7-176.1  or”. 

31-10-25.  Disclosure  of  information  contained  in  vital  records; 
transfer  of  records  to  State  Archives. 

(a)  To  protect  the  integrity  of  vital  records,  to  ensure  their  proper 
use,  and  to  ensure  the  efficient  and  proper  administration  of  the  system 
of  vital  records,  it  shall  be  unlawful  for  any  person  to  permit  inspection 
of,  or  to  disclose  information  contained  in,  vital  records  or  to  copy  or 
issue  a  copy  of  all  or  part  of  any  such  record  except  as  authorized  by  this 
chapter,  Code  Section  19-7-46.1,  and  regulation  or  by  order  of  a  court  of 
competent  jurisdiction.  Regulations  adopted  under  this  Code  section 
shall  provide  for  adequate  standards  of  security  and  confidentiality  of 
vital  records.  The  provisions  of  this  subsection  shall  not  apply  to  court 
records  or  indexes  of  marriage  licenses,  divorces,  and  annulments  of 
marriages  filed  as  provided  by  law. 

(b)  The  department  shall  authorize  by  regulation  the  disclosure  of 
information  contained  in  vital  records  for  research  purposes. 

(c)  Appeals  from  decisions  of  custodians  of  vital  records,  as  desig¬ 
nated  under  authority  of  Code  Section  31-10-6,  who  refuse  to  disclose 
information  or  to  permit  inspection  or  copying  of  records  as  prescribed 
by  this  Code  section  and  regulations  issued  under  this  Code  section 
shall  be  made  to  the  state  registrar  whose  decisions  shall  be  binding 
upon  such  custodians. 

(d)  Information  in  vital  records  indicating  that  a  birth  occurred  out  of 
wedlock  shall  not  be  disclosed  except  as  authorized  by  this  chapter, 
Code  Section  19-7-46.1,  and  regulation  or  by  order  of  a  court  of 
competent  jurisdiction. 
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(e)  When  100  years  have  elapsed  after  the  date  of  birth  or  75  years 
have  elapsed  after  the  date  of  death  or  application  for  marriage,  or 
divorce,  dissolution  of  marriage,  or  annulment,  the  records  of  these 
events  in  the  custody  of  the  state  registrar  shall  be  transferred  to  the 
State  Archives  and  such  information  shall  be  made  available  in 
accordance  with  regulations  which  shall  provide  for  the  continued 
safekeeping  of  the  records. 

(f )  Official  copies  of  records  of  deaths,  applications  for  marriages  and 
marriage  certificates,  divorces,  dissolutions  of  marriages,  and  annul¬ 
ments  located  in  the  counties  shall  remain  accessible  to  the  public. 
While  in  the  temporary  custody  of  the  probate  court  before  transmis¬ 
sion  to  the  state  registrar  or  confirmation  of  transmission  or  receipt, 
application  supplement-marriage  report  forms  shall  not  be  available  for 
public  inspection  or  copying  or  admissible  in  any  court  of  law.  (Ga.  L. 
1945,  p.236,  §  24;  Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  140,  §  12;  Code  1933, 
§  88-1723,  enacted  by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1965,  p.  651,  §  2; 
Code  1933,  §  88-1725,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code  1981, 
§  31-10-13;  Code  1981,  §  31-10-25,  enacted  by  Ga.  L.  1982,  p.  723,  §  2; 
Ga.  L.  1997,  p.  1592,  §  6;  Ga.  L.  2016,  p.  304,  §  16/SB  64.) 


The  2016  amendment,  effective  July 
1,  2016,  in  subsection  (a),  inserted  a 
comma  following  “information  contained 
in”  and,  near  the  middle,  substituted 
“chapter,  Code  Section  19-7-46.1,  and”  for 
“chapter  and  by”;  and,  in  subsection  (d), 
substituted  “authorized  by  this  chapter, 
Code  Section  19-7-46.1,  and  regulation  or 
by”  for  “provided  by  regulation  or  upon 
the”.  See  Editor’s  notes  for  applicability. 


Editor’s  notes.  —  Ga.  L.  2016,  p.  304, 
§  18/SB  64,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall 
not  be  construed  to  affect  a  voluntary 
acknowledgment  of  legitimation  that  was 
valid  under  the  former  provisions  of  Code 
Section  19-7-21.1,  nor  any  of  the  rights  or 
responsibilities  flowing  therefrom,  if  it 
was  executed  on  or  before  June  30,  2016.” 


31-10-26.  Issuance  of  certified  copies  of  vital  records,  voluntary 
acknowledgments  of  paternity,  voluntary  acknowl¬ 
edgments  of  legitimation;  certificates;  use  for  statisti¬ 
cal  purposes;  transmittal  of  records  out  of  state;  use 
for  commercial  or  speculative  purposes. 

(a)  In  accordance  with  Code  Section  31-10-25  and  the  regulations 
adopted  pursuant  thereto: 

(1)  The  state  registrar  or  local  custodian,  upon  receipt  of  a  written 
application,  shall  issue: 

(A)  A  certified  copy  of  a  vital  record  in  that  registrar’s  or 
custodian’s  custody  or  abstract  thereof  to  any  applicant  having  a 
direct  and  tangible  interest  in  the  vital  record; 

(B)  Certified  copies  of  voluntary  acknowledgments  of  paternity 
as  provided  in  subsection  (e)  of  Code  Section  19-7-46.1; 
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(C)  Certified  copies  of  voluntary  acknowledgments  of  legitima¬ 
tion  executed  on  or  before  June  30,  2015,  to  the  same  individuals 
and  entities  specified  in  subsection  (e)  of  Code  Section  19-7-46.1; 
and 

(D)  Certified  copies  of  certificates  to: 

(i)  The  person  whose  record  of  birth  is  registered; 

(ii)  Either  parent,  guardian,  or  temporary  guardian  of  the 
person  whose  record  of  birth  or  death  is  registered; 

(iii)  The  living  legal  spouse  or  next  of  kin,  the  legal  represen¬ 
tative,  or  the  person  who  in  good  faith  has  applied  and  produced 
a  record  of  such  application  to  become  the  legal  representative  of 
the  person  whose  record  of  birth  or  death  is  registered; 

(iv)  A  court  of  competent  jurisdiction  upon  its  order  or  sub¬ 
poena;  or 

(v)  Any  governmental  agency,  state  or  federal,  provided  that 
such  certificate  shall  be  needed  for  official  purposes;  and 

(2)  Each  certified  copy  issued  shall  show  the  date  of  registration 
and  duplicates  issued  from  records  marked  “delayed”  or  “amended” 
shall  be  similarly  marked  and  show  the  effective  date.  The  documen¬ 
tary  evidence  used  to  establish  a  delayed  certificate  of  birth  shall  be 
shown  on  all  duplicates  issued.  All  forms  and  procedures  used  in  the 
issuance  of  certified  copies  of  vital  records  in  this  state  shall  be 
provided  or  approved  by  the  state  registrar. 

(b)  The  federal  agency  responsible  for  national  vital  statistics  may  be 
furnished  such  duplicates  or  data  from  the  system  of  vital  records  as  it 
may  require  for  national  statistics,  provided  such  federal  agency  shares 
in  the  cost  of  collecting,  processing,  and  transmitting  such  data  and 
provided  further  that  such  data  shall  not  be  used  for  other  than 
statistical  purposes  by  the  federal  agency  unless  so  authorized  by  the 
state  registrar. 

(c)  The  state  registrar  may,  by  agreement,  transmit  duplicates  of 
records  and  other  reports  required  by  this  chapter  to  offices  of  vital 
records  outside  this  state  when  such  records  or  other  reports  relate  to 
residents  of  those  jurisdictions  or  persons  born  in  those  jurisdictions. 
The  agreement  shall  require  that  the  duplicates  be  used  for  statistical 
and  administrative  purposes  only  and  the  agreement  shall  further 
provide  for  the  retention  and  disposition  of  such  duplicates.  Duplicates 
received  by  the  department  from  offices  of  vital  statistics  in  other  states 
shall  be  handled  in  the  same  manner  as  prescribed  in  this  Code  section. 

(d)  No  person  shall  prepare  or  issue  any  certificate  which  purports  to 
be  an  original,  certified  copy  or  duplicate  of  a  vital  record  except  as 
authorized  in  this  chapter  or  regulations  adopted  under  this  chapter. 
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(e)  No  duplicates  or  parts  thereof  of  a  vital  record  shall  be  reproduced 
or  information  copied  for  commercial  or  speculative  purposes.  This 
subsection  shall  not  apply  to  published  results  of  research.  (Ga.  L.  1914, 
p.  157,  §  20;  Ga.  L.  1927,  p.  353,  §  20;  Ga.  L.  1931,  p.  7,  §§  16,  17;  Ga. 
L.  1933,  p.  7,  §  1;  Code  1933,  §  88-1212;  Code  1933,  §  88-1724,  enacted 
by  Ga.  L.  1964,  p.  499,  §  1;  Ga.  L.  1965,  p.  651,  §  3;  Ga.  L.  1969,  p.  715, 
§  2;  Code  1933,  §  88-1726,  enacted  by  Ga.  L.  1982,  p.  723,  §  1;  Code 
1981,  §  31-10-14;  Code  1981,  §  31-10-26,  enacted  by  Ga.  L.  1982,  p. 
723,  §  2;  Ga.  L.  1991,  p.  94,  §  31;  Ga.  L.  2004,  p.  477,  §  9;  Ga.  L.  2011, 
p.  99,  §  43/HB  24;  Ga.  L.  2016,  p.  304,  §  17/SB  64.) 


The  2016  amendment,  effective  July 
1,  2016,  rewrote  subsection  (a).  See  Edi¬ 
tor’s  notes  for  applicability. 

Editor’s  notes.  —  Ga.  L.  2016,  p.  304, 
§  18/SB  64,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall 


not  be  construed  to  affect  a  voluntary 
acknowledgment  of  legitimation  that  was 
valid  under  the  former  provisions  of  Code 
Section  19-7-21.1,  nor  any  of  the  rights  or 
responsibilities  flowing  therefrom,  if  it 
was  executed  on  or  before  June  30,  2016.” 
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31-11-134.  Data  reporting  system. 

31-11-135.  Grants  to  hospitals;  report¬ 
ing. 

31-11-136.  Listing  of  emergency  cardiac 
care  centers;  emergency  car¬ 
diac  care  triage  assessment 
tool;  protocols. 


Sec. 

31-11-137.  Statutory  construction. 
31-11-138.  Advertisement  as  emergency 
cardiac  care  center. 

31-11-139.  Rules  and  regulations. 


Cross  references.  —  Aggravated  as-  §  16-5-21.  Aggravated  battery  upon  an 
sault  on  emergency  health  workers,  emergency  health  worker,  §  16-5-24. 

ARTICLE  1 

GENERAL  PROVISIONS 

31-11-8.  Liability  of  persons  rendering  emergency  care;  liability 
of  physicians  advising  ambulance  service  pursuant  to 
Code  Section  31-11-50;  limitation  to  gratuitous  services. 


Law  reviews.  —  For  annual  survey  on 
local  government  law,  see  65  Mercer  L. 
Rev.  205  (2013). 


JUDICIAL  DECISIONS 


County  and  ambulance  crew  mem¬ 
bers  entitled  to  immunity. 

In  a  case  in  which  a  plaintiff  sued  a 
county  to  recover  for  injuries  that  the 
plaintiff  allegedly  sustained  when  a 
county-operated  ambulance  was  involved 
in  a  collision  while  transporting  the  plain¬ 
tiff  to  a  local  hospital,  the  trial  court 
correctly  ruled  that  O.C.G.A.  §  31-11-8 
was  controlling  in  the  case  and  that  the 
county  was  entitled  to  statutory  immunity 


thereunder;  the  undisputed  evidence 
showed  that  the  emergency  medical  tech¬ 
nicians  did  not  have  access  to  an  X-ray 
machine  at  the  scene  and  could  not  accu¬ 
rately  exclude  the  possibility  that  the 
plaintiff  had  internal  injuries  or  fractures 
that  required  immediate  care.  Anderson  v. 
Tattnall  County,  318  Ga.  App.  877,  734 
S.E.2d  843  (2012). 

Cited  in  Abdel-Samed  v.  Dailey,  294  Ga. 
758,  755  S.E.2d  805  (2014). 


ARTICLE  3 
PERSONNEL 


31-11-51.  Certification  and  recertification  of  emergency  medi¬ 
cal  technicians;  rules  and  regulations;  use  of  convic¬ 
tion  data  in  licensing  decisions. 

(a)  As  used  in  this  Code  section,  the  term  “conviction  data”  means  a 
record  of  a  finding  or  verdict  of  guilty  or  plea  of  guilty  or  plea  of  nolo 
contendere  with  regard  to  any  crime,  regardless  of  whether  an  appeal  of 
the  conviction  has  been  sought. 
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(b)  The  board  shall,  by  regulation,  authorize  the  department  to 
establish  procedures  and  standards  for  the  licensing  of  emergency 
medical  services  personnel.  The  department  shall  succeed  to  all  rules 
and  regulations,  policies,  procedures,  and  administrative  orders  of  the 
composite  board  which  were  in  effect  on  December  31,  2001,  and  which 
relate  to  the  functions  transferred  to  the  department  by  this  chapter. 
Such  rules,  regulations,  policies,  procedures,  and  administrative  orders 
shall  remain  in  effect  until  amended,  repealed,  superseded,  or  nullified 
by  proper  authority  or  as  otherwise  provided  by  law. 

(c)  In  reviewing  applicants  for  initial  licensure  of  emergency  medical 
services  personnel,  the  department  shall  be  authorized  pursuant  to  this 
Code  section  to  obtain  conviction  data  with  respect  to  such  applicants 
for  the  purposes  of  determining  the  suitability  of  the  applicant  for 
licensure. 

(d)  The  department  shall  by  rule  or  regulation,  consistent  with  the 
requirements  of  this  subsection,  establish  a  procedure  for  requesting  a 
fingerprint  based  criminal  history  records  check  from  the  center  and 
the  Federal  Bureau  of  Investigation.  Fingerprints  shall  be  in  such  form 
and  of  such  quality  as  prescribed  by  the  center  and  under  standards 
adopted  by  the  Federal  Bureau  of  Investigation.  Fees  may  be  charged 
as  necessary  to  cover  the  cost  of  the  records  search.  An  applicant  may 
request  that  a  criminal  history  records  check  be  conducted  by  a  state  or 
local  law  enforcement  agency  or  by  a  private  vendor  approved  by  the 
department.  Fees  for  criminal  history  records  checks  shall  be  paid  by 
the  applicant  to  the  entity  processing  the  request  at  the  time  such 
request  is  made.  The  state  or  local  law  enforcement  agency  or  private 
vendor  shall  remit  payment  to  the  center  in  such  amount  as  required  by 
the  center  for  conducting  a  criminal  history  records  check.  The  depart¬ 
ment  shall  accept  a  criminal  history  records  check  whether  such 
request  is  made  through  a  state  or  local  law  enforcement  agency  or 
through  a  private  vendor  approved  by  the  department.  Upon  receipt  of 
an  authorized  request,  the  center  shall  promptly  cause  such  criminal 
records  search  to  be  conducted.  The  center  shall  notify  the  department 
in  writing  of  any  finding  of  disqualifying  information,  including,  but  not 
limited  to,  any  conviction  data  regarding  the  fingerprint  records  check, 
or  if  there  is  no  such  finding. 

(e)  Conviction  data  received  by  the  department  or  a  state  or  local  law 
enforcement  agency  shall  be  privileged  and  shall  not  be  a  public  record 
or  disclosed  to  any  person.  Conviction  data  shall  be  maintained  by  the 
department  and  the  state  or  local  law  enforcement  pursuant  to  laws 
regarding  such  records  and  the  rules  and  regulations  of  the  center  and 
the  Federal  Bureau  of  Investigation.  Penalties  for  the  unauthorized 
release  or  disclosure  of  conviction  data  shall  be  as  prescribed  by  law  or 
rule  or  regulation  of  the  center  or  Federal  Bureau  of  Investigation. 
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(f)  The  center,  the  department,  or  any  law  enforcement  agency,  or 
the  employees  of  any  such  entities,  shall  neither  be  responsible  for  the 
accuracy  of  information  provided  pursuant  to  this  Code  section  nor  be 
liable  for  defamation,  invasion  of  privacy,  negligence,  or  any  other  claim 
relating  to  or  arising  from  the  dissemination  of  information  pursuant  to 
this  Code  section.  (Code  1933,  §  88-3112.1,  enacted  by  Ga.  L.  1977,  p. 
281,  §  2;  Ga.  L.  2001,  p.  1145,  §  2;  Ga.  L.  2011,  p.  539,  §  2/SB  76;  Ga. 
L.  2012,  p.  83,  §  4/HB  247;  Ga.  L.  2013,  p.  141,  §  31/HB  79.) 

The  2013  amendment,  effective  April  subsection”  for  “this  paragraph”  in  the 
24,  2013,  part  of  an  Act  to  revise,  modern-  first  sentence  of  subsection  (d). 
ize,  and  correct  the  Code,  substituted  “this 

31-11-53.  Services  which  may  be  rendered  by  certified  emer¬ 
gency  medical  technicians  and  trainees. 


(a)  Upon  certification  by  the  department,  emergency  medical  techni¬ 
cians  may  do  any  of  the  following: 

(1)  Render  first-aid  and  resuscitation  services  as  taught  in  the 
United  States  Department  of  Transportation  basic  training  courses 
for  emergency  medical  technicians  or  an  equivalent  course  approved 
by  the  department;  and 

(2)  Upon  the  order  of  a  duly  licensed  physician,  administer  ap¬ 
proved  intravenous  solutions  and  opioid  antagonists. 

(b)  While  in  training  preparatory  to  becoming  certified,  emergency 
medical  technician  trainees  may  perform  any  of  the  functions  specified 
in  this  Code  section  under  the  direct  supervision  of  a  duly  licensed 
physician  or  a  registered  nurse.  (Code  1933,  §  88-3112.3,  enacted  by 
Ga.  L.  1977,  p.  281,  §  4;  Ga.  L.  2014,  p.  683,  §  2-3/HB  965.) 


The  2014  amendment,  effective  April 
24,  2014,  added  “and  opioid  antagonists” 
at  the  end  of  paragraph  (a)(2).  See  Editor’s 
notes  for  applicability. 

Editor’s  notes.  —  Ga.  L.  2014,  p.  683, 
§  2-1/HB  965,  not  codified  by  the  General 
Assembly,  provides: 

“WHEREAS,  Naloxone  is  an  opioid  an¬ 
tagonist  developed  to  counter  the  effects  of 
opiate  overdose,  specifically  the  life 
threatening  depression  of  the  central  ner¬ 
vous  and  respiratory  systems;  and 

“WHEREAS,  Naloxone  is  clinically  ad¬ 
ministered  via  intramuscular,  intrave¬ 
nous,  or  subcutaneous  injection;  and 
“WHEREAS,  Naloxone  is  administered 
outside  of  a  clinical  setting  or  facility 
intranasally  via  nasal  atomizer;  and 
“WHEREAS,  the  American  Medical  As¬ 


sociation  supported  the  lay  administra¬ 
tion  of  this  life  saving  drug  in  2012;  and 

“WHEREAS,  similar  Naloxone  access 
laws  have  reversed  more  than  10,000  opi¬ 
oid  overdoses  by  lay  people  in  other  states; 
and 

“WHEREAS,  the  American  Medical  As¬ 
sociation  acknowledged  that  ‘fatalities 
caused  by  opioid  overdose  can  devastate 
families  and  communities,  and  we  must 
do  more  to  prevent  these  unnecessary 
deaths’;  and 

“WHEREAS,  the  National  Institutes  of 
Health  found  that  Naloxone  ‘lacks  any 
psychoactive  or  addictive  qualities  . . . 
without  any  potential  for  abuse  ...  [and] 
medical  side  effects  or  other  problematic 
unintended  consequences  associated  with 
Naloxone  have  not  been  reported’;  and 
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“WHEREAS,  any  administration  of  Ga.  L.  2014,  p.  683,  §  3-1/HB  965,  not 
Naloxone  to  an  individual  experiencing  an  codified  by  the  General  Assembly,  pro¬ 
opioid  overdose  must  be  followed  by  pro-  vides,  in  part,  that  Parts  I  and  II  of  this 
fessional  medical  attention  and  treat-  Act  shall  apply  to  all  acts  committed  on  or 
ment.”  after  April  24,  2014. 

31-11-53.1.  Automated  external  defibrillator  program;  estab¬ 
lishment;  regulations;  liability. 

RESEARCH  REFERENCES 

ALR.  —  Liability  arising  out  of  avail-  brillator  or  other  defibrillator  device,  2 
ability  or  use  of  automated  external  defi-  A.L.R.7th  5. 

31-11-54.  Services  which  may  be  rendered  by  paramedics  and 
paramedic  trainees. 

(a)  Upon  certification  by  the  department,  paramedics  may  perform 
any  service  that  a  cardiac  technician  is  permitted  to  perform.  In 
addition,  upon  the  order  of  a  duly  licensed  physician  and  subject  to  the 
conditions  set  forth  in  paragraph  (2)  of  subsection  (a)  of  Code  Section 
31-11-55,  paramedics  may  perform  any  other  procedures  which  they 
have  been  both  trained  and  certified  to  perform,  including,  but  not 
limited  to: 

(1)  Administration  of  parenteral  injections  of  diuretics, 
anticonvulsants,  hypertonic  glucose,  antihistamines,  broncho- 
dilators,  emetics,  narcotic  antagonists,  and  others,  and  administra¬ 
tion  of  opioid  antagonists; 

(2)  Cardioversion;  and 

(3)  Endotracheal  suction. 

(b)  While  in  training  preparatory  to  becoming  certified,  paramedic 
trainees  may  perform  any  of  the  functions  specified  in  this  Code  section 
under  the  direct  supervision  of  a  duly  licensed  physician,  a  registered 
nurse,  or  an  approved  paramedic  clinical  preceptor.  (Code  1933, 
§  88-3112.5,  enacted  by  Ga.  L.  1977,  p.  281,  §  6;  Ga.  L.  1988,  p.  1923, 
§  4;  Ga.  L.  1989,  p.  1782,  §  2;  Ga.  L.  2001,  p.  1145,  §  4;  Ga.  L.  2014,  p. 
683,  §  2-4/HB  965.) 

The  2014  amendment,  effective  April  §  2-1/HB  965,  not  codified  by  the  General 
24,  2014,  added  “,  and  administration  of  Assembly,  provides: 

opioid  antagonists”  at  the  end  of  para-  “WHEREAS,  Naloxone  is  an  opioid  an- 
graph  (a)(1)  and  substituted  tagonist  developed  to  counter  the  effects  of 
“Endotracheal  suction”  for  “Gastric  sue-  opiate  overdose,  specifically  the  life 
tion  by  intubation”  in  paragraph  (a)(3).  threatening  depression  of  the  central  ner- 
See  Editor’s  notes  for  applicability.  vous  and  respiratory  systems;  and 

Editor’s  notes.  —  Ga.  L.  2014,  p.  683,  “WHEREAS,  Naloxone  is  clinically  ad- 
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ministered  via  intramuscular,  intrave¬ 
nous,  or  subcutaneous  injection;  and 
“WHEREAS,  Naloxone  is  administered 
outside  of  a  clinical  setting  or  facility 
intranasally  via  nasal  atomizer;  and 
“WHEREAS,  the  American  Medical  As¬ 
sociation  supported  the  lay  administra¬ 
tion  of  this  life  saving  drug  in  2012;  and 
“WHEREAS,  similar  Naloxone  access 
laws  have  reversed  more  than  10,000  opi¬ 
oid  overdoses  by  lay  people  in  other  states; 
and 

“WHEREAS,  the  American  Medical  As¬ 
sociation  acknowledged  that  ‘fatalities 
caused  by  opioid  overdose  can  devastate 
families  and  communities,  and  we  must 
do  more  to  prevent  these  unnecessary 
deaths’;  and 


“WHEREAS,  the  National  Institutes  of 
Health  found  that  Naloxone  ‘lacks  any 
psychoactive  or  addictive  qualities  . . . 
without  any  potential  for  abuse  ...  [and] 
medical  side  effects  or  other  problematic 
unintended  consequences  associated  with 
Naloxone  have  not  been  reported’;  and 

“WHEREAS,  any  administration  of 
Naloxone  to  an  individual  experiencing  an 
opioid  overdose  must  be  followed  by  pro¬ 
fessional  medical  attention  and  treat¬ 
ment.” 

Ga.  L.  2014,  p.  683,  §  3-1/HB  965,  not 
codified  by  the  General  Assembly,  pro¬ 
vides,  in  part,  that  Parts  I  and  II  of  this 
Act  shall  apply  to  all  acts  committed  on  or 
after  April  24,  2014. 


31-11-55.  Services  which  may  be  rendered  by  certified  cardiac 
technicians  and  trainees. 


(a)  Upon  certification  by  the  department,  cardiac  technicians  may  do 
any  of  the  following: 

(1)  Render  first-aid  and  resuscitation  services; 

(2)  Upon  the  order  of  a  duly  licensed  physician  and  as  recom¬ 
mended  by  the  Georgia  Emergency  Medical  Services  Advisory  Coun¬ 
cil  and  approved  by  the  department: 

(A)  Perform  cardiopulmonary  resuscitation  and  defibrillation  in 
a  hemodynamically  unstable  patient; 

(B)  Administer  approved  intravenous  solutions; 

(C)  Administer  parenteral  injections  of  antiarrhythmic  agents, 
vagolytic  agents,  chronotropic  agents,  alkalizing  agents,  analgesic 
agents,  and  vasopressor  agents  or  administer  opioid  antagonists; 
and 

(D)  Perform  pulmonary  ventilation  by  esophageal  airway  and 
endotracheal  intubation. 

(b)  While  in  training  preparatory  to  becoming  certified,  cardiac 
technician  trainees  may  perform  any  of  the  functions  specified  in  this 
Code  section  under  the  direct  supervision  of  a  duly  licensed  physician  or 
a  registered  nurse.  (Code  1933,  §  88-3112.4,  enacted  by  Ga.  L.  1977,  p. 
281,  §  5;  Ga.  L.  2001,  p.  1145,  §  5;  Ga.  L.  2014,  p.  683,  §  2-5/HB  965.) 

The  2014  amendment,  effective  April  Services”  in  paragraph  (a)(2);  substituted 
24,  2014,  substituted  “Georgia  Emergency  “hemodynamically  unstable”  for 
Medical  Services”  for  “Emergency  Health  “pulseless,  nonbreathing”  in  subpara- 
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graph  (a)(2)(A);  and  added  “or  administer 
opioid  antagonists”  in  subparagraph 
(a)(2)(C).  See  Editor’s  notes  for  applicabil¬ 
ity. 

Editor’s  notes.  —  Ga.  L.  2014,  p.  683, 

§  2-1/HB  965,  not  codified  by  the  General 
Assembly,  provides: 

“WHEREAS,  Naloxone  is  an  opioid  an¬ 
tagonist  developed  to  counter  the  effects  of 
opiate  overdose,  specifically  the  life 
threatening  depression  of  the  central  ner¬ 
vous  and  respiratory  systems;  and 

“WHEREAS,  Naloxone  is  clinically  ad¬ 
ministered  via  intramuscular,  intrave¬ 
nous,  or  subcutaneous  injection;  and 
“WHEREAS,  Naloxone  is  administered 
outside  of  a  clinical  setting  or  facility 
intranasally  via  nasal  atomizer;  and 
“WHEREAS,  the  American  Medical  As¬ 
sociation  supported  the  lay  administra¬ 
tion  of  this  life  saving  drug  in  2012;  and 
“WHEREAS,  similar  Naloxone  access 
laws  have  reversed  more  than  10,000  opi¬ 
oid  overdoses  by  lay  people  in  other  states; 
and 

31-11-55.1.  Opioid  antagonists  administered  by  first  responder 
to  save  life  of  person  experiencing  opioid  related 
overdose. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “First  responder”  means  any  person  or  agency  who  provides 
on-site  care  until  the  arrival  of  a  duly  licensed  ambulance  service. 
This  shall  include,  but  not  be  limited  to,  persons  who  routinely 
respond  to  calls  for  assistance  through  an  affiliation  with  law 
enforcement  agencies,  fire  departments,  and  rescue  agencies. 

(2)  “Opioid  antagonist”  means  any  drug  that  binds  to  opioid 
receptors  and  blocks  or  inhibits  the  effects  of  opioids  acting  on  those 
receptors  and  that  is  approved  by  the  federal  Food  and  Drug 
Administration  for  the  treatment  of  an  opioid  related  overdose. 

(3)  “Opioid  related  overdose”  means  an  acute  condition,  including, 
but  not  limited  to,  extreme  physical  illness,  decreased  level  of 
consciousness,  respiratory  depression,  coma,  mania,  or  death,  result¬ 
ing  from  the  consumption  or  use  of  an  opioid  or  another  substance 
with  which  an  opioid  was  combined  or  that  a  layperson  would 
reasonably  believe  to  be  resulting  from  the  consumption  or  use  of  an 
opioid  or  another  substance  with  which  an  opioid  was  combined. 

(b)  An  opioid  antagonist  may  be  administered  or  provided  by  any 
first  responder  for  the  purpose  of  saving  the  life  of  a  person  experienc- 


“WHEREAS,  the  American  Medical  As¬ 
sociation  acknowledged  that  ‘fatalities 
caused  by  opioid  overdose  can  devastate 
families  and  communities,  and  we  must 
do  more  to  prevent  these  unnecessary 
deaths’;  and 

“WHEREAS,  the  National  Institutes  of 
Health  found  that  Naloxone  ‘lacks  any 
psychoactive  or  addictive  qualities  . . . 
without  any  potential  for  abuse  . . .  [and] 
medical  side  effects  or  other  problematic 
unintended  consequences  associated  with 
Naloxone  have  not  been  reported’;  and 

“WHEREAS,  any  administration  of 
Naloxone  to  an  individual  experiencing  an 
opioid  overdose  must  be  followed  by  pro¬ 
fessional  medical  attention  and  treat¬ 
ment.” 

Ga.  L.  2014,  p.  683,  §  3-1/HB  965,  not 
codified  by  the  General  Assembly,  pro¬ 
vides,  in  part,  that  Parts  I  and  II  of  this 
Act  shall  apply  to  all  acts  committed  on  or 
after  April  24,  2014. 


174 


2018  Supp. 


31-11-55.1 


EMERGENCY  MEDICAL  SERVICES 


31-11-55.1 


ing  an  opioid  related  overdose.  In  order  to  ensure  public  health  and 
safety: 

(1)  All  first  responders  who  have  access  to  or  maintain  an  opioid 
antagonist  obtain  appropriate  training  as  set  forth  in  the  rules  and 
regulations  of  the  Department  of  Public  Health; 

(2)  All  law  enforcement  agencies,  fire  departments,  rescue  agen¬ 
cies,  and  other  similar  entities  shall  notify  the  appropriate  emer¬ 
gency  medical  services  system  of  the  possession  and  maintenance  of 
opioid  antagonists  by  its  personnel;  and 

(3)  Within  a  reasonable  period  of  time,  all  first  responders  who 
administer  or  provide  an  opioid  antagonist  shall  make  available  a 
printed  or  electronically  stored  report  to  the  licensed  ambulance 
service  which  transports  the  patient. 

(c)  A  pharmacy  licensed  in  this  state  may  issue  opioid  antagonists  to 
first  responders  for  use  pursuant  to  this  Code  section  in  the  same 
manner  and  subject  to  the  same  requirements  as  provided  in  Code 
Section  26-4-116. 

(d)  Any  first  responder  who  gratuitously  and  in  good  faith  renders 
emergency  care  or  treatment  by  administering  or  providing  an  opioid 
antagonist  shall  not  be  held  liable  for  any  civil  damages  as  a  result  of 
such  care  or  treatment  or  as  a  result  of  any  act  or  failure  to  act  in 
providing  or  arranging  further  medical  treatment  where  the  person 
acts  without  gross  negligence  or  intent  to  harm  or  as  an  ordinary 
reasonably  prudent  person  would  have  acted  under  the  same  or  similar 
circumstances,  even  if  such  individual  does  so  without  benefit  of  the 
appropriate  training.  This  subsection  includes  paid  persons  who  extend 
care  or  treatment  without  expectation  of  remuneration  from  the  patient 
or  victim  for  receiving  the  opioid  antagonist.  (Code  1981,  §  31-11-55.1, 
enacted  by  Ga.  L.  2014,  p.  683,  §  2-6/HB  965.) 


Effective  date.  —  This  Code  section 
became  effective  April  24,  2014.  See  Edi¬ 
tor’s  notes  for  applicability. 

Editor’s  notes.  —  Ga.  L.  2014,  p.  683, 
§  2-1/HB  965,  not  codified  by  the  General 
Assembly,  provides: 

“WHEREAS,  Naloxone  is  an  opioid  an¬ 
tagonist  developed  to  counter  the  effects  of 
opiate  overdose,  specifically  the  life 
threatening  depression  of  the  central  ner¬ 
vous  and  respiratory  systems;  and 

“WHEREAS,  Naloxone  is  clinically  ad¬ 
ministered  via  intramuscular,  intrave¬ 
nous,  or  subcutaneous  injection;  and 
“WHEREAS,  Naloxone  is  administered 
outside  of  a  clinical  setting  or  facility 
intranasally  via  nasal  atomizer;  and 


“WHEREAS,  the  American  Medical  As¬ 
sociation  supported  the  lay  administra¬ 
tion  of  this  life  saving  drug  in  2012;  and 

“WHEREAS,  similar  Naloxone  access 
laws  have  reversed  more  than  10,000  opi¬ 
oid  overdoses  by  lay  people  in  other  states; 
and 

“WHEREAS,  the  American  Medical  As¬ 
sociation  acknowledged  that  ‘fatalities 
caused  by  opioid  overdose  can  devastate 
families  and  communities,  and  we  must 
do  more  to  prevent  these  unnecessary 
deaths’;  and 

“WHEREAS,  the  National  Institutes  of 
Health  found  that  Naloxone  ‘lacks  any 
psychoactive  or  addictive  qualities  . . . 
without  any  potential  for  abuse  ...  [and] 
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medical  side  effects  or  other  problematic 
unintended  consequences  associated  with 
Naloxone  have  not  been  reported’;  and 
“WHEREAS,  any  administration  of 
Naloxone  to  an  individual  experiencing  an 
opioid  overdose  must  be  followed  by  pro¬ 
fessional  medical  attention  and  treat¬ 
ment.” 


Ga.  L.  2014,  p.  683,  §  3-1/HB  965,  not 
codified  by  the  General  Assembly,  pro¬ 
vides,  in  part,  that  Parts  I  and  II  of  this 
Act  shall  apply  to  all  acts  committed  on  or 
after  April  24,  2014. 


ARTICLE  6 

SYSTEM  OF  CERTIFIED  STROKE  CENTERS 

31-11-110.  Legislative  findings. 

The  General  Assembly  finds  and  declares  that: 

(1)  The  rapid  identification,  diagnosis,  and  treatment  of  stroke  can 
save  the  lives  of  stroke  patients  and  in  some  cases  can  reverse 
neurological  damage  such  as  paralysis  and  speech  and  language 
impairments,  leaving  stroke  patients  with  few  or  no  neurological 
deficits; 

(2)  Despite  significant  advances  in  diagnosis,  treatment,  and  pre¬ 
vention,  stroke  is  the  fifth  leading  cause  of  death  and  the  number  one 
cause  of  disability  in  this  country;  an  estimated  800,000  new  and 
recurrent  strokes  occur  each  year  in  this  country,  and  with  the  aging 
of  the  population,  the  number  of  persons  who  have  strokes  is 
projected  to  increase; 

(3)  Although  new  treatments  are  available  to  improve  the  clinical 
outcomes  of  stroke,  many  acute  care  hospitals  often  face  challenges  in 
obtaining  staff  and  equipment  required  to  optimally  triage  and  treat 
stroke  patients,  including  the  provision  of  optimal,  safe,  and  effective 
emergency  care  for  these  patients; 

(4)  Although  the  Georgia  Coverdell  Acute  Stroke  Registry  cur¬ 
rently  exists  within  the  Department  of  Public  Health  as  a  program 
whose  purpose  is  to  increase  improvement  of  the  quality  of  acute 
stroke  care  through  collaborative  efforts  with  participating  hospitals 
in  this  state,  less  than  one-third  of  Georgia’s  hospitals  are  currently 
enrolled  in  the  program.  Therefore,  increased  participation  in  and 
funding  of  this  program  in  conjunction  with  the  adherence  to  the 
tenets  of  this  article  would  have  profound  effects  on  the  quality  of 
care  for  acute  stroke  patients  in  this  state; 

(5)  An  effective  system  to  support  stroke  survival  is  needed  in  our 
communities  in  order  to  treat  stroke  patients  in  a  timely  manner  and 
to  improve  the  overall  treatment  of  stroke  patients  in  order  to 
increase  survival  and  decrease  the  disabilities  associated  with  stroke. 
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There  is  a  public  health  need  for  acute  care  hospitals  in  this  state  to 
establish  stroke  centers  to  ensure  the  rapid  triage,  diagnostic  evalu¬ 
ation,  and  treatment  of  patients  suffering  a  stroke; 

(6)  At  least  three  levels  of  stroke  centers  should  be  established  for 
the  treatment  of  acute  stroke: 

(A)  Comprehensive  stroke  centers  should  be  established  in  hos¬ 
pitals  to  provide  complete  and  specialized  care  to  patients  who 
experience  the  most  complex  strokes,  which  require  specialized 
testing,  highly  technical  procedures,  and  other  interventions,  and 
to  provide  education  and  guidance  to  primary  and  remote  treat¬ 
ment  stroke  centers; 

(B)  Primary  stroke  centers  should  be  established  in  as  many 
acute  care  hospitals  as  possible  to  evaluate,  stabilize,  and  provide 
or  arrange  for  treatment,  care,  and  rehabilitative  services  to 
patients  diagnosed  with  acute  stroke;  and 

(C)  Remote  treatment  stroke  centers  should  be  established  to 
evaluate,  stabilize,  and  provide  treatment  to  patients  diagnosed 
with  acute  stroke  in  rural  and  other  underserved  areas  of  the  state, 
because  access  to  stroke  care  is  limited  in  these  areas  due  to  the 
limited  availability  of  professional  specialists,  high-tech  imaging 
equipment,  and  transportation  services; 

(7)  Coordination  between  stroke  centers  should  be  encouraged 
through  the  establishment  of  coordinated  stroke  care  agreements; 
and 

(8)  Therefore,  it  is  in  the  best  interest  of  the  residents  of  this  state 
to  establish  a  program  to  identify  certified  stroke  centers  throughout 
the  state,  to  provide  specific  patient  care  and  support  services  criteria 
that  stroke  centers  must  meet  in  order  to  ensure  that  stroke  patients 
receive  safe  and  effective  care,  and  to  provide  financial  support  to 
acute  care  hospitals  to  encourage  them  to  develop  stroke  centers  in 
all  areas  of  the  state.  Further,  it  is  in  the  best  interest  of  the  people 
of  this  state  to  modify  the  state’s  emergency  medical  response  system 
to  assure  that  stroke  patients  may  be  quickly  identified  and  trans¬ 
ported  to  and  treated  in  facilities  that  have  specialized  programs  for 
providing  timely  and  effective  treatment  for  stroke  patients.  (Code 
1981  §  31-11-110,  enacted  by  Ga.  L.  2008,  p.  1102,  §  2/SB  549;  Ga. 
L  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214;  Ga. 
L.  2016,  p.  438,  §  1/HB  853;  Ga.  L.  2017,  p.  774,  §  31/HB  323.) 

The  2016  amendment,  effective  April  cause  of  death  and  the  number  one  cause 
26,  2016,  substituted  “patients”  for  “vie-  of  disability  in  this  country;  an  estimated 
tims”  throughout  this  Code  section;  in  800,000”  for  “third  leading  cause  of  death 
paragraph  (2),  inserted  a  comma  following  and  the  biggest  cause  of  disability  in  this 
“treatment”  and  substituted  “fifth  leading  country;  an  estimated  700,000  to 
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750,000”;  in  paragraph  (6),  substituted 
“At  least  three  levels”  for  “Two  levels”  in 
the  introductory  language,  added  present 
subparagraph  (6)(A),  redesignated  former 
subparagraphs  (6)(A)  and  (6)(B)  as  pres¬ 
ent  subparagraphs  (6)(B)  and  (6)(C),  re¬ 
spectively,  and  rewrote  subparagraph 
(6)(C);  and,  in  paragraph  (7),  deleted  “pri¬ 
mary  stroke  centers  and  remote  treat¬ 
ment”  following  “Coordination  between”, 
and  deleted  “between  primary  stroke  cen¬ 
ters  and  remote  treatment  stroke  centers” 
following  “stroke  care  agreements”. 

31-11-111.  “Department”  defined. 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  punctu¬ 
ation  in  paragraphs  (2)  and  (4)  and  sub- 
paragraph  (6)(A). 

Editor’s  notes.  —  Ga.  L.  2016,  p.  438, 
§  2/HB  853,  not  codified  by  the  General 
Assembly,  provides:  “The  department 
shall  begin  the  rulemaking  process  to  ef¬ 
fect  the  provisions  of  this  Act  no  later  than 
June  30,  2016.” 


Editor’s  notes.  —  Ga.  L.  2016,  p.  438, 
§  1/HB  853,  effective  April  26,  2016,  reen¬ 
acted  this  Code  section  without  change. 
Refer  to  the  bound  volume  for  text  of  this 
Code  section. 

Ga.  L.  2016,  p.  438,  §  2/HB  853,  not 


codified  by  the  General  Assembly,  pro¬ 
vides:  “The  department  shall  begin  the 
rulemaking  process  to  effect  the  provi¬ 
sions  of  this  Act  no  later  than  June  30, 
2016.” 


31-11-112.  Identification  of  stroke  centers. 


(a)  The  department  shall  identify  hospitals  that  meet  the  criteria  set 
forth  in  this  article  as  comprehensive,  primary,  or  remote  treatment 
stroke  centers.  In  addition,  the  department  shall  be  authorized  to 
establish  one  or  more  additional  levels  of  stroke  centers,  in  consultation 
with  the  Georgia  Coverdell  Acute  Stroke  Registry,  as  necessary  based 
on  advancements  in  medicine  and  patient  care. 

(b)  A  hospital  shall  apply  to  the  department  for  such  identification 
and  shall  demonstrate  to  the  satisfaction  of  the  department  that  the 
hospital  meets  the  applicable  criteria  set  forth  in  or  established  in 
accordance  with  Code  Section  31-11-113. 

(c)  The  department  shall  identify  as  many  hospitals  as  stroke 
centers  as  apply  for  the  identification,  provided  that  each  applicant 
meets  the  applicable  criteria  set  forth  in  Code  Section  31-11-113  or 
established  by  the  department. 

(d)  The  department  may  suspend  or  revoke  a  hospital’s  identification 
as  a  stroke  center,  after  notice  and  hearing,  if  the  department  deter¬ 
mines  that  the  hospital  is  not  in  compliance  with  the  requirements  of 
this  article.  (Code  1981,  §  31-11-112,  enacted  by  Ga.  L.  2008,  p.  1102, 
§  2/SB  549;  Ga.  L.  2016,  p.  438,  §  1/HB  853.) 

The  2016  amendment,  effective  April  added  the  second  sentence;  inserted  “or 
26,  2016,  in  subsection  (a),  in  the  first  established  in  accordance  with”  near  the 
sentence,  inserted  “comprehensive,”,  in-  end  of  subsection  (b);  in  subsection  (c), 
serted  a  comma  following  “primary”,  and  deleted  “primary  or  remote  treatment” 
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following  “many  hospitals  as”  near  the 
middle,  and  added  “or  established  by  the 
department”  at  the  end;  and  deleted  “pri¬ 
mary  or  remote  treatment”  following 
“identification  as  a”  in  subsection  (d). 

Editor’s  notes.  —  Ga.  L.  2016,  p.  438, 


§  2/HB  853,  not  codified  by  the  General 
Assembly,  provides:  “The  department 
shall  begin  the  rulemaking  process  to  ef¬ 
fect  the  provisions  of  this  Act  no  later  than 
June  30,  2016.” 


31-11-113.  Certification;  application  process;  inspections. 

(a)  A  hospital  identified  as  a  comprehensive  or  primary  stroke  center 
shall  be  certified  as  such  by  a  national  health  care  accreditation  body 
recognized  by  the  department.  Any  hospital  wishing  to  receive  official 
identification  under  this  subsection  shall  submit  a  written  application 
to  the  department,  providing  adequate  documentation  of  the  hospital’s 
valid  certification  as  a  comprehensive  or  primary  stroke  center  by  any 
such  national  health  care  accreditation  body. 

(b)  Remote  treatment  stroke  centers  shall  be  certified  and  identified 
by  the  department  either  by  certification  as  an  acute  stroke-ready 
hospital  by  a  national  health  care  accreditation  body  recognized  by  the 
department  or  through  an  application  process  to  be  determined  by  the 
department.  Said  application  process  shall  contain,  at  minimum,  the 
following  requirements: 

(1)  Remote  treatment  stroke  center  certifications  and  identifica¬ 
tions  by  the  department  are  limited  to  those  hospitals  that  utilize 
current  and  acceptable  telemedicine  protocols  relative  to  acute  stroke 
treatment  as  defined  by  the  department; 

(2)  Upon  receipt  of  complete  and  proper  application  for  certifica¬ 
tion  as  a  remote  treatment  stroke  center,  the  department  shall 
schedule  and  conduct  an  inspection  of  the  applicant’s  facility  no  later 
than  90  days  after  receipt  of  application;  and 

(3)  Any  hospital,  upon  certification  by  the  department  as  a  remote 
treatment  stroke  center,  shall  automatically  be  identified  as  a  remote 
treatment  stroke  center  and  shall  be  added  to  the  list  of  such 
hospitals  maintained  pursuant  to  subsection  (a)  of  Code  Section 
31-11-115. 

(c)  Any  additional  levels  of  stroke  centers  established  by  the  depart¬ 
ment  pursuant  to  subsection  (a)  of  Code  Section  31-11-112  shall  be 
certified  by  the  department  in  accordance  with  any  criteria  and  guide¬ 
lines  established  by  the  department  in  rules  and  regulations. 

(d)  Comprehensive  and  primary  stroke  centers  are  encouraged  to 
coordinate,  through  agreement,  with  remote  treatment  stroke  centers 
throughout  the  state  to  provide  appropriate  access  to  care  for  acute 
stroke  patients.  The  coordinating  stroke  care  agreements  shall  be  in 
writing  and  include  at  minimum: 
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(1)  Transfer  agreements  for  the  transport  and  acceptance  of  all 
stroke  patients  seen  by  the  remote  treatment  stroke  center  for  stroke 
treatment  therapies  which  the  remote  treatment  stroke  center  is  not 
capable  of  providing;  and 

(2)  Communication  criteria  and  protocols  with  the  remote  treat¬ 
ment  stroke  centers.  (Code  1981,  §  31-11-113,  enacted  by  Ga.  L. 
2008,  p.  1102,  §  2/SB  549;  Ga.  L.  2012,  p.  337,  §  6/SB  361;  Ga.  L. 
2016,  p.  438,  §  1/HB  853.) 

The  2016  amendment,  effective  April 
26,  2016,  in  subsection  (a),  inserted  “com¬ 
prehensive  or”  in  the  first  and  second 
sentences,  in  the  first  sentence,  substi¬ 
tuted  “national  health”  for  “nationally  rec¬ 
ognized  health”  in  the  middle,  and  added 
“recognized  by  the  department”  at  the 
end,  in  the  second  sentence,  substituted 
“this  subsection  shall”  for  “this  Code  sec¬ 
tion  must”  near  the  middle,  and  substi¬ 
tuted  “any  such  national  health  care  ac¬ 
creditation  body”  for  “the  commission”  at 
the  end;  in  the  introductory  paragraph  of 
subsection  (b),  inserted  “either  by  certifi¬ 
cation  as  an  acute  stroke-ready  hospital 
by  a  national  health  care  accreditation 
body  recognized  by  the  department  or”  in 

31-11-114.  Grants;  report. 

(a)  In  order  to  encourage  and  ensure  the  establishment  of  stroke 
centers  throughout  the  state,  the  department  shall  award  grants, 
subject  to  appropriations  from  the  General  Assembly,  to  hospitals  that 
seek  identification  as  remote  treatment  stroke  centers  and  demonstrate 
a  need  for  financial  assistance  to  develop  the  necessary  infrastructure, 
including  personnel  and  equipment,  in  order  to  satisfy  the  criteria  for 
identification  as  a  remote  treatment  stroke  center  pursuant  to  subsec¬ 
tion  (b)  of  Code  Section  31-11-113. 

(b)  A  hospital  seeking  identification  as  a  remote  treatment  stroke 
center  pursuant  to  this  article  may  apply  to  the  department  for  a  grant, 
in  a  manner  and  on  a  form  required  by  the  department,  and  provide 
such  information  as  the  department  deems  necessary  to  determine  if 
the  hospital  is  eligible  for  the  grant. 

(c)  The  department  may  provide  grants  to  as  many  hospitals  as  it 
deems  appropriate,  subject  to  appropriations,  taking  into  consideration 
adequate  geographic  diversity  with  respect  to  locations. 

(d)  The  department  shall  annually  prepare  and  submit  to  the  Gov¬ 
ernor,  the  President  of  the  Senate,  the  Speaker  of  the  House  of 


the  first  sentence,  and  inserted  “applica¬ 
tion”  in  the  second  sentence;  substituted 
“maintained  pursuant  to”  for  “as  defined 
in”  near  the  end  of  paragraph  (b)(3);  added 
subsection  (c);  redesignated  former  sub¬ 
section  (c)  as  present  subsection  (d);  and, 
in  subsection  (d),  substituted  “Compre¬ 
hensive  and  primary”  for  “Primary”  in  the 
first  sentence  of  the  introductory  para¬ 
graph. 

Editor’s  notes.  —  Ga.  L.  2016,  p.  438, 
§  2/HB  853,  not  codified  by  the  General 
Assembly,  provides:  “The  department 
shall  begin  the  rulemaking  process  to  ef¬ 
fect  the  provisions  of  this  Act  no  later  than 
June  30,  2016.” 
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Representatives,  and  the  chairpersons  of  the  House  Committee  on 
Health  and  Human  Services  and  the  Senate  Health  and  Human 
Services  Committee  for  distribution  to  its  committee  members  a  report 
indicating  the  total  number  of  hospitals  that  have  applied  for  grants 
pursuant  to  this  Code  section,  the  number  of  applicants  that  have  been 
determined  by  the  department  to  be  eligible  for  such  grants,  the  total 
number  of  grants  to  be  awarded,  the  name  and  address  of  each  grantee 
hospital,  the  amount  of  the  award  to  each  grantee,  and  the  amount  of 
each  award  to  be  disbursed  to  the  grantee.  (Code  1981,  §  31-11-114, 
enacted  by  Ga.L.  2008,  p.  1102,  §  2/SB  549;  Ga.  L.  2016,  p.  438,  §  1/HB 
853.) 


The  2016  amendment,  effective  April 
26,  2016,  substituted  the  present  provi¬ 
sions  of  subsection  (d)  for  the  former  pro¬ 
visions,  which  read:  “The  department 
shall,  not  later  than  September  1,  2009, 
prepare  and  submit  to  the  Governor,  the 
President  of  the  Senate,  and  the  Speaker 
of  the  House  of  Representatives  a  report 
indicating,  as  of  June  30,  2009,  the  total 
number  of  hospitals  that  have  applied  for 
grants  pursuant  to  this  Code  section,  the 
number  of  applicants  that  have  been  de¬ 
termined  by  the  department  to  be  eligible 
for  such  grants,  the  total  number  of  grants 
to  be  awarded,  the  name  and  address  of 


each  grantee  hospital,  the  amount  of  the 
award  to  each  grantee,  the  amount  of  each 
award  to  be  disbursed  to  the  grantee,  and 
whether  or  not,  in  the  opinion  of  the 
department,  each  grantee  would  be  able  to 
attain  identification  as  a  remote  treat¬ 
ment  stroke  center  pursuant  to  subsection 
(b)  of  Code  Section  31-11-113.” 

Editor’s  notes.  —  Ga.  L.  2016,  p.  438, 
§  2/HB  853,  not  codified  by  the  General 
Assembly,  provides:  “The  department 
shall  begin  the  rulemaking  process  to  ef¬ 
fect  the  provisions  of  this  Act  no  later  than 
June  30,  2016.” 


31-11-115.  Distribution  of  list  of  state  identified  stroke  centers 
to  emergency  medical  services  providers;  develop¬ 
ment  of  a  model  stroke  triage  assessment  tool;  assess¬ 
ment,  treatment,  and  transport  of  stroke  patients. 


(a)  Beginning  June  1,  2009,  and  each  year  thereafter,  the  depart¬ 
ment  shall  send  a  list  of  comprehensive,  primary,  remote  treatment, 
and  other  level  stroke  centers  identified  pursuant  to  Code  Section 
31-11-113  to  the  medical  director  of  each  licensed  emergency  medical 
services  provider  in  this  state,  shall  maintain  a  copy  of  the  list  in  the 
office  designated  with  the  department  to  oversee  emergency  medical 
services,  and  shall  post  a  list  of  comprehensive,  primary,  remote 
treatment,  and  other  level  stroke  centers  on  the  department  s  website. 

(b)  The  department  shall  adopt  or  develop  a  sample  stroke  triage 
assessment  tool.  The  department  shall  post  this  sample  assessment  tool 
on  its  website  and  distribute  a  copy  of  the  sample  assessment  tool  to 
each  licensed  emergency  medical  services  provider  no  later  than 
December  31,  2008.  Each  licensed  emergency  medical  services  provider 
shall  use  a  stroke  triage  assessment  tool  that  is  substantially  similar  to 
the  sample  stroke  triage  assessment  tool  provided  by  the  department. 
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(c)  The  office  designated  within  the  department  to  oversee  emer¬ 
gency  medical  services  shall  establish  protocols  related  to  the  assess¬ 
ment,  treatment,  triage,  and  transport  of  stroke  patients,  including 
transport  to  the  appropriate  level  stroke  centers,  by  licensed  emergency 
medical  services  providers  in  this  state.  (Code  1981,  §  31-11-115, 
enacted  by  Ga.  L.  2008,  p.  1102,  §  2/SB  549;  Ga.  L.  2016,  p.  438,  §  1/HB 
853.) 


The  2016  amendment,  effective  April 
26,  2016,  in  subsection  (a),  substituted  “a 
list  of  comprehensive,  primary,  remote 
treatment,  and  other  level  stroke  centers” 
for  “the  list  of  primary  and  remote  treat¬ 
ment  stroke  centers”  near  the  beginning, 
and  substituted  “list  of  comprehensive 
primary,  remote  treatment,  and  other 
level  stroke  centers”  for  “list  of  primary 
and  remote  treatment  stroke  centers” 


near  the  end;  and,  in  subsection  (c),  in¬ 
serted  “triage,”  and  inserted  “,  including 
transport  to  the  appropriate  level  stroke 
centers,”. 

Editor’s  notes.  —  Ga.  L.  2016,  p.  438, 
§  2/HB  853,  not  codified  by  the  General 
Assembly,  provides:  “The  department 
shall  begin  the  rulemaking  process  to  ef¬ 
fect  the  provisions  of  this  Act  no  later  than 
June  30,  2016.” 


31-11-116.  Annual  reports. 

(a)  In  order  to  assure  that  the  patients  are  receiving  the  appropriate 
level  of  care  and  treatment  at  each  level  of  stroke  center  in  the  state, 
each  hospital  identified  as  a  stroke  center  shall  annually  report 
information,  as  specified  by  the  department  in  its  rules  and  regulations, 
to  the  department. 

(b)  The  department  shall  collect  the  information  reported  pursuant 
to  subsection  (a)  of  this  Code  section  and  shall  post  such  information  in 
the  form  of  a  report  card  annually  on  the  department’s  website  and 
present  such  report  to  the  Governor,  the  President  of  the  Senate,  and 
the  Speaker  of  the  House  of  Representatives.  The  results  of  this  report 
card  may  be  used  by  the  department  to  conduct  training  with  the 
identified  facilities  regarding  best  practices  in  the  treatment  of  stroke. 

(c)  In  no  way  shall  this  article  be  construed  to  require  disclosure  of 
any  confidential  information  or  other  data  in  violation  of  the  federal 
Health  Insurance  Portability  and  Accountability  Act  of  1996,  PL. 
104-191.  (Code  1981,  §  31-11-116,  enacted  by  Ga.  L.  2008,  p.  1102, 
§  2/SB  549;  Ga.  L.  2016,  p.  438,  §  1/HB  853.) 


The  2016  amendment,  effective  April 
26,  2016,  rewrote  this  Code  section. 

Editor’s  notes.  —  Ga.  L.  2016,  p.  438, 
§  2/HB  853,  not  codified  by  the  General 


Assembly,  provides:  “The  department 
shall  begin  the  rulemaking  process  to  ef¬ 
fect  the  provisions  of  this  Act  no  later  than 
June  30,  2016.” 
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31-11-117.  Statutory  construction. 


Editor’s  notes.  —  Ga.  L.  2016,  p.  438, 
§  1/HB  853,  effective  April  26,  2016,  reen¬ 
acted  this  Code  section  without  change. 
Refer  to  the  bound  volume  for  text  of  this 
Code  section. 

Ga.  L.  2016,  p.  438,  §  2/HB  853,  not 


codified  by  the  General  Assembly,  pro¬ 
vides:  “The  department  shall  begin  the 
rulemaking  process  to  effect  the  provi¬ 
sions  of  this  Act  no  later  than  June  30, 
2016.” 


31-11-118.  Advertising. 


A  hospital  may  not  advertise  to  the  public,  by  way  of  any  medium 
whatsoever,  that  it  is  identified  by  the  state  as  a  comprehensive, 
primary,  remote  treatment,  or  other  level  stroke  center  unless  the 
hospital  has  been  identified  as  such  by  the  department  pursuant  to  this 
article.  (Code  1981,  §  31-11-118,  enacted  by  Ga.  L.  2008,  p.  1102, 
§  2/SB  549;  Ga.  L.  2016,  p.  438,  §  1/HB  853.) 


The  2016  amendment,  effective  April 
26,  2016,  substituted  “a  comprehensive, 
primary,  remote  treatment,  or  other  level” 
for  “a  primary  or  remote  treatment”  in 
this  Code  section. 

Editor’s  notes.  —  Ga.  L.  2016,  p.  438, 


§  2/HB  853,  not  codified  by  the  General 
Assembly,  provides:  “The  department 
shall  begin  the  rulemaking  process  to  ef¬ 
fect  the  provisions  of  this  Act  no  later  than 
June  30,  2016.” 


31-11-119.  Rules  and  regulations. 

Editor’s  notes.  —  Ga.  L.  2016,  p.  438,  c 
§  1/HB  853,  effective  April  26,  2016,  reen-  ^ 
acted  this  Code  section  without  change,  i 
Refer  to  the  bound  volume  for  text  of  this  g 
Code  section.  £ 

Ga.  L.  2016,  p.  438,  §  2/HB  853,  not 


codified  by  the  General  Assembly,  pro¬ 
vides:  “The  department  shall  begin  the 
rulemaking  process  to  effect  the  provi¬ 
sions  of  this  Act  no  later  than  June  30, 
2016.” 


ARTICLE  7 

EMERGENCY  CARDIAC  CARE  CENTERS 


Effective  date.  —  This  article  became 
effective  July  1,  2017. 

31-11-130.  Legislative  findings. 


The  General  Assembly  finds  and  declares  that: 

(1)  Cardiovascular  disease  is  the  number  one  cause  of  death  in  the 
United  States  and  in  Georgia; 

(2)  Georgia  ranks  as  the  thirty-eighth  worst  in  the  nation  for 
numbers  of  deaths  from  cardiovascular  disease; 
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(3)  There  were  79,901  deaths  in  Georgia  in  2015,  and  cardiovas¬ 
cular  disease  (excluding  stroke)  accounted  for  23.6  percent  of  such 
deaths; 

(4)  Approximately  40  percent  of  cardiac  deaths  occur  suddenly,  the 
result  of  a  heart  attack  that  is  manifested  by  an  out-of-hospital 
cardiac  arrest; 

(5)  As  of  2016,  several  states,  but  notably  Arizona  and  Washing¬ 
ton,  have  designated  hospitals  that  are  expert  in  cardiovascular 
disease  care,  much  in  the  way  that  Georgia  has  stroke  and  trauma 
centers;  Arizona  and  Washington  have  some  of  the  lowest  death  rates 
for  patients  who  have  heart  attacks,  in  part  due  to  their  designated 
cardiac  centers;  and 

(6)  Therefore,  it  is  in  the  best  interest  of  the  residents  of  this  state 
to  establish  a  program  to  identify  emergency  cardiac  care  centers 
throughout  the  state  to  ensure  the  rapid  triage,  assessment,  treat¬ 
ment,  and  transport  of  patients  experiencing  out-of-hospital  cardiac 
arrest  or  heart  attack  or  its  complications.  (Code  1981,  §  31-11-130, 
enacted  by  Ga.  L.  2017,  p.  302,  §  1/SB  102.) 

31-11-131.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Emergency  cardiac  care  center”  means  a  hospital  that  has 
been  designated  by  the  office  pursuant  to  this  article  as  meeting  the 
criteria  set  forth  in  this  article. 

(2)  “Office”  means  the  Office  of  Cardiac  Care  established  pursuant 
to  this  article.  (Code  1981,  §  31-11-131,  enacted  by  Ga.  L.  2017,  p. 
302,  §  1/SB  102.) 

31-11-132.  Office  of  Cardiac  Care;  level  designations  and  re¬ 
quirements. 

(a)  There  shall  be  established  the  Office  of  Cardiac  Care  within  the 
Department  of  Public  Health.  The  office  shall  administer  the  designa¬ 
tion  process  provided  for  in  this  article,  including,  but  not  limited  to, 
data  collection,  analysis  and  reporting,  and  site  visits. 

(b)  The  office  shall  designate  hospitals  that  meet  the  criteria  set 
forth  in  this  article  as  emergency  cardiac  care  centers.  Each  emergency 
cardiac  care  center  shall  be  further  designated  as  Level  I,  Level  II,  or 
Level  III  by  the  office.  The  criteria  for  each  level  designation  shall  be 
established  by  the  office  and  shall  include,  at  a  minimum,  the  following: 

(1)  Level  I  shall  have: 
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(A)  Cardiac  catheterization  and  angioplasty  facilities  available 
24  hours,  seven  days  per  week,  365  days  per  year; 

(B)  On-site  cardiothoracic  surgery  capability  available  24  hours, 
seven  days  per  week,  365  days  per  year; 

(C)  Established  protocols  for  therapeutic  hypothermia  for 
out-of-hospital  cardiac  arrest  patients; 

(D)  The  ability  to  implant  percutaneous  left  ventricular  assist 
devices  for  support  of  hemodynamically  unstable  patients  experi¬ 
encing  out-of-hospital  cardiac  arrest  or  heart  attack; 

(E)  Neurologic  protocols  to  measure  functional  status  at  hospital 
discharge;  and 

(F)  The  ability  to  implant  automatic  implantable  cardioverter 
defibrillators; 

(2)  Level  II  shall  have: 

(A)  Cardiac  catheterization  and  angioplasty  facilities  available 
24  hours,  seven  days  per  week,  365  days  per  year,  but  no  on-site 
cardiothoracic  surgery  capability; 

(B)  Established  protocols  for  therapeutic  hypothermia  for 
out-of-hospital  cardiac  arrest  patients; 

(C)  Neurologic  protocols  to  measure  functional  status  at  hospital 
discharge;  and 

(D)  A  written  transfer  plan  with  one  or  more  Level  I  emergency 
cardiac  care  centers  for  patients  who  need  left  ventricular  assist 
devices  or  cardiothoracic  surgery; 

(3)  Level  III  shall  have: 

(A)  Established  protocols  for  therapeutic  hypothermia  for 
out-of-hospital  cardiac  arrest  patients;  and 

(B)  A  written  plan  for  systematic  transfer  to  a  Level  I  or  Level  II 
facility;  and 

(4)  The  department  shall  be  authorized  to  establish  one  or  more 
additional  levels  of  cardiac  care  centers  as  necessary  based  upon 
advancements  in  medicine  and  patient  care. 

(c)  Emergency  cardiac  care  centers  are  encouraged  to  coordinate, 
through  agreement,  with  other  level  emergency  cardiac  care  centers 
throughout  the  state  to  provide  appropriate  access  to  care  for  cardiac 
patients.  The  coordinating  agreements  shall  be  in  writing  and  include 
at  a  minimum: 

(1)  Transfer  agreements  for  the  transport  and  acceptance  of: 
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(A)  Cardiac  patients  seen  by  a  Level  I  emergency  cardiac  care 
center  which  a  Level  II  or  III  emergency  cardiac  care  center  is  not 
capable  of  providing;  or 

(B)  Cardiac  patients  seen  by  a  Level  II  emergency  cardiac  care 
center  which  a  Level  III  emergency  cardiac  care  center  is  not 
capable  of  providing;  and 

(2)  Communication  criteria  and  protocols  between  the  emergency 
cardiac  care  centers.  (Code  1981,  §  31-11-132,  enacted  by  Ga.  L. 
2017,  p.  302,  §  1/SB  102.) 

31-11-133.  Designation  as  emergency  cardiac  care  center;  sus¬ 
pension  or  revocation. 

(a)  A  hospital  shall  apply  to  the  office  for  designation  as  an  emer¬ 
gency  cardiac  care  center  through  an  application  process  to  be  deter¬ 
mined  by  the  office.  A  hospital  shall  demonstrate  to  the  satisfaction  of 
the  office  that  the  hospital  meets  the  applicable  criteria  set  forth  in  this 
article.  The  application  process  may  include  an  on-site  inspection  of  the 
hospital  at  the  discretion  of  the  office. 

(b)  The  office  shall  establish  requirements  for  the  periodic 
redesignation  of  emergency  cardiac  care  centers. 

(c)  The  office  may  suspend  or  revoke  a  hospital’s  identification  as  an 
emergency  cardiac  care  center,  after  notice  and  hearing,  if  the  office 
determines  that  the  hospital  is  not  in  compliance  with  the  requirements 
or  criteria  of  this  article.  (Code  1981,  §  31-11-133,  enacted  by  Ga.  L. 
2017,  p.  302,  §  1/SB  102.) 

31-11-134.  Data  reporting  system. 

(a)  The  office  shall  establish  a  data  reporting  system  which  may  be 
composed  of  one  or  more  data  bases  for  the  reporting  of  data  on  all 
out-of-hospital  cardiac  arrest  patients  and  all  heart  attack  patients. 
The  data  reporting  system  may  be  composed  of  data  bases  established 
or  designated  by  the  office,  including,  but  not  limited  to,  data  bases 
newly  created  and  managed  by  or  on  behalf  of  the  office,  existing  state 
data  bases  modified  to  include  such  additional  reporting,  existing 
regional  or  national  data  bases,  or  any  combination  thereof. 

(b)  Each  emergency  cardiac  care  center  shall: 

(1)  Report  to  the  data  base  specified  by  the  office  data  on  all 
out-of-hospital  cardiac  arrest  patients  and  data  on  all  heart  attack 
patients  in  accordance  with  time  frame  requirements  established  by 
the  office;  and 
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(2)  Have  a  written  system  included  in  the  protocols  for  the  hospital 

for  timely  submission  of  all  such  data  required  to  be  submitted 

pursuant  to  this  Code  section  and  office  guidelines. 

(c)  The  office  shall,  on  an  ongoing  basis,  analyze  state-wide  data 
collected  pursuant  to  this  Code  section  for  out-of-hospital  cardiac  arrest 
patients  and  heart  attack  patients,  with  the  goal  of  improving  survival 
rates  over  the  initial  three  years  of  the  program,  and  shall  improve  any 
processes  or  adjust  any  protocols  as  necessary  to  implement  best 
practices  to  improve  the  cardiac  care  of  patients  through  emergency 
cardiac  care  centers  in  this  state. 

(d)  The  office  shall  collect  the  data  reported  pursuant  to  this  Code 
section  and  shall  post  such  information  in  the  form  of  an  annual  report 
card  on  the  office’s  website  and  present  such  report  to  the  Governor,  the 
President  of  the  Senate,  and  the  Speaker  of  the  House  of  Representa¬ 
tives.  The  results  of  this  report  card  may  be  used  by  the  office  to  conduct 
training  with  the  identified  hospitals  regarding  best  practices  in  the 
treatment  of  emergency  cardiac  care  patients. 

(e)  In  no  way  shall  this  article  be  construed  to  require  disclosure  of 
any  confidential  information  or  other  data  in  violation  of  the  federal 
Health  Insurance  Portability  and  Accountability  Act  of  1996,  PL. 
104-191.  (Code  1981,  §  31-11-134,  enacted  by  Ga.  L.  2017,  p.  302, 
§  1/SB  102.) 

31-11-135.  Grants  to  hospitals;  reporting. 

(a)  In  order  to  encourage  and  ensure  the  establishment  of  emergency 
cardiac  care  centers  throughout  the  state,  the  office  shall  award  grants, 
subject  to  appropriations  from  the  General  Assembly,  to  hospitals  that 
seek  designation  as  emergency  cardiac  care  centers  and  demonstrate  a 
need  for  financial  assistance  to  develop  the  necessary  infrastructure, 
including  personnel  and  equipment,  in  order  to  satisfy  the  criteria  for 
designation  as  an  emergency  cardiac  care  center  pursuant  to  this 
article. 

(b)  A  hospital  seeking  designation  as  an  emergency  cardiac  care 
center  pursuant  to  this  article  may  apply  to  the  office  for  a  grant,  in  a 
manner  and  on  a  form  required  by  the  office,  and  provide  such 
information  as  the  office  deems  necessary  to  determine  if  the  hospital  is 
eligible  for  such  grant. 

(c)  The  office  may  provide  grants  to  as  many  hospitals  as  it  deems 
appropriate,  subject  to  appropriations  from  the  General  Assembly, 
taking  into  consideration  adequate  geographic  diversity  with  respect  to 
locations. 

(d)  The  office  shall  annually  prepare  and  submit  to  the  Governor,  the 
President  of  the  Senate,  the  Speaker  of  the  House  of  Representatives, 
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and  the  chairpersons  of  the  House  Committee  on  Health  and  Human 
Services  and  the  Senate  Health  and  Human  Services  Committee  for 
distribution  to  its  committee  members  a  report  indicating  the  total 
number  of  hospitals  that  have  applied  for  grants  pursuant  to  this  Code 
section,  the  number  of  applicants  that  have  been  determined  by  the 
office  to  be  eligible  for  such  grants,  the  total  number  of  grants  to  be 
awarded,  the  name  and  address  of  each  grantee,  and  the  amount  of  the 
award  to  each  grantee.  (Code  1981,  §  31-11-135,  enacted  by  Ga.  L. 
2017,  p.  302,  §  1/SB  102.) 

31-11-136.  Listing  of  emergency  cardiac  care  centers;  emer¬ 
gency  cardiac  care  triage  assessment  tool;  protocols. 

(a)  Beginning  June  1,  2018,  and  each  year  thereafter,  the  office  shall 
provide  a  list  of  emergency  cardiac  care  centers  designated  pursuant  to 
this  article  to  the  medical  director  of  each  licensed  emergency  medical 
services  provider  in  this  state,  shall  maintain  a  copy  of  such  list  in  the 
office,  and  shall  post  such  list  on  the  office’s  website. 

(b)  The  office  shall  adopt  or  develop  a  sample  emergency  cardiac  care 
triage  assessment  tool.  The  office  shall  post  this  sample  assessment  tool 
on  its  website  and  distribute  a  copy  of  the  sample  assessment  tool  to 
each  licensed  emergency  medical  services  provider  no  later  than 
December  31,  2017.  Each  licensed  emergency  medical  services  provider 
shall  use  an  emergency  cardiac  care  triage  assessment  tool  that  is 
substantially  similar  to  the  sample  emergency  cardiac  care  triage 
assessment  tool  provided  by  the  office. 

(c)  The  office  shall  establish  protocols  related  to  the  triage,  assess¬ 
ment,  treatment,  and  transport  of  emergency  cardiac  care  patients  by 
licensed  emergency  medical  services  providers  in  this  state.  (Code  1981, 
§  31-11-136,  enacted  by  Ga.  L.  2017,  p.  302,  §  1/SB  102.) 

31-11-137.  Statutory  construction. 

This  article  shall  not  be  construed  to  be  a  medical  practice  guideline 
or  to  establish  a  standard  of  care  for  treatment  and  shall  not  be  used  to 
restrict  the  authority  of  a  hospital  to  provide  services  for  which  it  has 
received  a  license  under  state  law.  The  General  Assembly  intends  that 
all  patients  be  treated  individually  based  on  each  patient’s  needs  and 
circumstances.  (Code  1981,  §  31-11-137,  enacted  by  Ga.  L.  2017,  p.  302, 
§  1/SB  102.) 

31-11-138.  Advertisement  as  emergency  cardiac  care  center. 

A  hospital  may  not  advertise  to  the  public,  by  way  of  any  medium 
whatsoever,  that  it  is  identified  by  the  state  as  an  emergency  cardiac 
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care  center  unless  the  hospital  has  been  designated  as  such  by  the  office 
pursuant  to  this  article.  (Code  1981,  §  31-11-138,  enacted  by  Ga.  L. 
2017,  p.  302,  §  1/SB  102.) 

31-11-139.  Rules  and  regulations. 

The  office  shall  be  authorized  to  promulgate  rules  and  regulations  to 
carry  out  the  purposes  of  this  article.  (Code  1981,  §  31-11-139,  enacted 
by  Ga.  L.  2017,  p.  302,  §  1/SB  102.) 


CHAPTER  12 

CONTROL  OF  HAZARDOUS  CONDITIONS, 


PREVENTABLE 

METABOLIC 

Sec. 

31-12-2.  Reporting  certain  diseases  and 
neonatal  abstinence  syndrome; 
confidentiality;  reporting  re¬ 
quired  of  pharmacists;  immu¬ 
nity  from  liability  as  to  infor¬ 
mation  supplied;  notification  of 
potential  bioterrorism. 

31-12-2.1.  Investigation  of  potential  bio¬ 
terrorism  activity;  regulations 
and  planning  for  public  health 
emergencies. 

31-12-3.2.  Meningococcal  disease;  vacci¬ 
nations;  disclosures. 


DISEASES,  AND 
DISORDERS 

Sec. 

31-12-6.  System  for  prevention  of  seri¬ 
ous  illness,  severe  physical  or 
developmental  disability,  and 
death  resulting  from  inherited 
metabolic  and  genetic  disor¬ 
ders. 

31-12-12.  Restrictions  on  sale  or  dispens¬ 
ing  of  contact  lenses  and  spec¬ 
tacles;  definitions;  responsibili¬ 
ties  relating  to  prescriptions; 
criminal  violation;  enforce¬ 
ment. 


Law  reviews.  —  For  article,  “Lurching 
from  Complacency  to  Panic  in  the  Fight 
Against  Dangerous  Microbes:  A  Blueprint 
for  a  Common  Secure  Future,”  see  67 
Emory  L.J,  337  (2018).  For  article,  “Lia¬ 
bility  for  Vaccine  Injury:  The  United 
States,  the  European  Union,  and  the  De¬ 
veloping  World,”  see  67  Emory  L.J.  415 


(2018).  For  article,  “Do  State  Lines  Make 
Public  Health  Emergencies  Worse?  Fed¬ 
eral  Versus  State  Control  of  Quarantine,” 
see  67  Emory  L.J.  491  (2018). 

For  comment,  “Closing  the  Gap:  Pro¬ 
tecting  Predictive  Neuroscience  Informa¬ 
tion  from  Health  Insurance  Discrimina¬ 
tion,”  see  64  Emory  L.J.  1433  (2015). 
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31-12-2.  Reporting  certain  diseases  and  neonatal  abstinence 
syndrome;  confidentiality;  reporting  required  of  phar¬ 
macists;  immunity  from  liability  as  to  information  sup¬ 
plied;  notification  of  potential  bioterrorism. 

(a)  The  department  is  empowered  to  declare  certain  diseases,  inju¬ 
ries,  and  conditions  to  be  diseases  requiring  notice  and  to  require  the 
reporting  thereof  to  the  county  board  of  health  and  the  department  in 
a  manner  and  at  such  times  as  may  be  prescribed.  The  department 
shall  require  that  such  data  be  supplied  as  are  deemed  necessary  and 
appropriate  for  the  prevention  of  certain  diseases,  injuries,  and  condi¬ 
tions  as  are  determined  by  the  department.  All  such  reports  and  data 
shall  be  deemed  confidential  and  shall  not  be  open  to  inspection  by  the 
public;  provided,  however,  the  department  may  release  such  reports 
and  data  in  statistical  form  or  for  valid  research  purposes. 

(a.l)(l)  As  used  in  this  subsection,  the  term  “neonatal  abstinence 
syndrome”  means  a  group  of  physical  problems  that  occur  in  a 
newborn  infant  who  was  exposed  to  addictive  illegal  or  prescription 
drugs  while  in  the  mother’s  womb. 

(2)  The  department  shall  require  notice  and  reporting  of  incidents 
of  neonatal  abstinence  syndrome.  A  health  care  provider,  coroner,  or 
medical  examiner,  or  any  other  person  or  entity  the  department 
determines  has  knowledge  of  diagnosis  or  health  outcomes  related, 
directly  or  indirectly,  to  neonatal  abstinence  syndrome  shall  report 
incidents  of  neonatal  abstinence  syndrome  to  the  department.  The 
department  shall  provide  an  annual  report  to  the  President  of  the 
Senate,  the  Speaker  of  the  House  of  Representatives,  the  chairperson 
of  the  House  Committee  on  Health  and  Human  Services,  and  the 
chairperson  of  the  Senate  Health  and  Human  Services  Committee. 
Such  annual  report  shall  include  any  department  findings  and 
recommendations  on  how  to  reduce  the  number  of  infants  born  with 
neonatal  abstinence  syndrome. 

(b)  A  health  care  provider,  coroner,  or  medical  examiner  shall  report 
to  the  department  and  the  county  board  of  health  all  known  or 
presumptively  diagnosed  cases  of  persons  harboring  any  illness  or 
health  condition  that  may  be  caused  by  bioterrorism,  epidemic  or 
pandemic  disease,  or  novel  and  highly  fatal  infectious  agents  or  toxins 
and  that  may  pose  a  substantial  risk  of  a  public  health  emergency. 
Reportable  illnesses  and  conditions  include,  without  limitation,  dis¬ 
eases  caused  by  biological  agents  listed  at  42  C.F.R.  Part  72,  app.  A 
(2000)  and  any  illnesses  or  conditions  identified  by  the  department  as 
potential  causes  of  a  public  health  emergency. 

(c)  A  pharmacist  shall  report  to  the  department  and  the  county  board 
of  health  any  unusual  or  increased  prescription  rates,  unusual  types  of 
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prescriptions,  or  unusual  trends  in  pharmacy  visits  that  may  reason¬ 
ably  be  believed  to  be  caused  by  bioterrorism,  epidemic  or  pandemic 
disease,  or  novel  and  highly  fatal  infectious  agents  or  toxins  and  that 
may  pose  a  substantial  risk  of  a  public  health  emergency. 

(d)  Any  person,  including  but  not  limited  to  practitioners  of  the 
healing  arts,  submitting  in  good  faith  reports  or  data  to  the  department 
or  county  boards  of  health  in  compliance  with  the  provisions  of  this 
Code  section  shall  not  be  liable  for  any  civil  damages  therefor. 

(e)  Whenever  the  department  learns  of  any  case  of  an  unusual 
illness,  health  condition,  or  death,  or  an  unusual  cluster  of  such  events, 
or  any  other  suspicious  health  related  event  that  it  reasonably  believes 
has  the  potential  to  be  caused  by  bioterrorism,  it  shall  immediately 
notify  the  Department  of  Public  Safety  and  other  appropriate  public 
safety  authorities.  (Code  1933,  §  88-1202,  enacted  by  Ga.  L.  1964,  p. 
499,  §  1;  Ga.  L.  1982,  p.  1077,  §§  2,  4;  Ga.  L.  2002,  p.  1386,  §  6;  Ga.  L. 
2017,  p.  319,  §  4-1/HB  249.) 

The  2017  amendment,  effective  July  2017  amendment  of  this  Code  section,  see 
1,  2017,  added  subsection  (a.l).  34  Ga.  St.  U.  L.  Rev.  143  (2017). 

Law  reviews.  —  For  article  on  the 

31-12-2.1.  Investigation  of  potential  bioterrorism  activity;  reg¬ 
ulations  and  planning  for  public  health  emergencies. 

(a)  The  department  shall  ascertain  the  existence  of  any  illness  or 
health  condition  that  may  be  caused  by  bioterrorism,  epidemic  or 
pandemic  disease,  or  novel  and  highly  fatal  infectious  agents  or  toxins 
and  that  may  pose  a  substantial  risk  of  a  public  health  emergency; 
investigate  all  such  cases  to  determine  sources  of  infection  and  to 
provide  for  proper  control  measures;  and  define  the  distribution  of  the 
illness  or  health  condition.  The  department  shall: 

(1)  Identify,  interview,  and  counsel,  as  appropriate,  all  individuals 
reasonably  believed  to  have  been  exposed  to  risk; 

(2)  Develop  information  relating  to  the  source  and  spread  of  the 
risk;  and 

(3)  Close,  evacuate,  or  decontaminate,  as  appropriate,  any  facility 
and  decontaminate  or  destroy  any  contaminated  materials  when  the 
department  reasonably  suspects  that  such  material  or  facility  may 
endanger  the  public  health. 

(b)  The  department  shall  promulgate  rules  and  regulations  appro¬ 
priate  for  management  of  any  public  health  emergency  declared  pur¬ 
suant  to  the  provisions  of  Code  Section  38-3-51,  with  particular  regard 
to  coordination  of  the  public  health  emergency  response  of  the  state 
pursuant  to  subsection  (i)  of  said  Code  section.  Such  rules  and  regula- 
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tions  shall  be  applicable  to  the  activities  of  all  entities  created  pursuant 
to  Chapter  3  of  this  title  in  such  circumstances,  notwithstanding  any 
other  provisions  of  law.  In  developing  such  rules  and  regulations,  the 
department  shall  consult  and  coordinate  as  appropriate  with  the 
Georgia  Emergency  Management  and  Homeland  Security  Agency,  the 
Federal  Emergency  Management  Agency,  the  Georgia  Department  of 
Public  Safety,  the  Georgia  Department  of  Agriculture,  and  the  federal 
Centers  for  Disease  Control  and  Prevention.  The  department  is  autho¬ 
rized,  in  the  course  of  management  of  a  declared  public  health  emer¬ 
gency,  to  adopt  and  implement  emergency  rules  and  regulations  pur¬ 
suant  to  the  provisions  of  subsection  (b)  of  Code  Section  50-13-4.  Such 
rules  and  regulations  shall  be  adopted  pursuant  to  Chapter  13  of  Title 
50,  the  “Georgia  Administrative  Procedure  Act,”  but  shall  be  automat¬ 
ically  referred  by  the  Office  of  Legislative  Counsel  to  the  House  of 
Representatives  and  Senate  Committees  on  Judiciary. 

(c)  The  department  shall  promulgate,  prepare,  and  maintain  a  public 
health  emergency  plan  and  draft  executive  order  for  the  declaration  of 
a  public  health  emergency  pursuant  to  Code  Section  38-3-51  and 
Chapter  13  of  Title  50.  In  preparation  of  such  public  health  emergency 
plan  and  draft  executive  order,  the  department  shall  consult  and 
coordinate  as  appropriate  with  the  Georgia  Emergency  Management 
and  Homeland  Security  Agency,  the  Federal  Emergency  Management 
Agency,  the  Georgia  Department  of  Public  Safety,  the  Georgia  Depart¬ 
ment  of  Agriculture,  and  the  federal  Centers  for  Disease  Control  and 
Prevention.  (Code  1981,  §  31-12-2.1,  enacted  by  Ga.  L.  2002,  p.  1386, 
§  7;  Ga.  L.  2016,  p.  91,  §  4/SB  416.) 

The  2016  amendment,  effective  July  rity”  following  “Georgia  Emergency  Man- 
1,  2016,  inserted  “and  Homeland  Secu-  agement”  in  subsections  (b)  and  (c). 

31-12-3.2.  Meningococcal  disease;  vaccinations;  disclosures. 

(a)  Every  public  and  nonpublic  postsecondary  educational  institu¬ 
tion  shall  provide  to  each  newly  admitted  freshman  or  matriculated 
student  residing  in  campus  housing  as  defined  by  the  postsecondary 
educational  institution  or  to  the  student’s  parent  or  guardian  if  the 
student  is  a  minor,  the  following  information: 

(1)  Meningococcal  disease  is  a  serious  disease  that  can  lead  to 
death  within  only  a  few  hours  of  onset;  one  in  ten  cases  is  fatal;  and 
one  in  seven  survivors  of  the  disease  is  left  with  a  severe  disability, 
such  as  the  loss  of  a  limb,  developmental  disability,  paralysis, 
deafness,  or  seizures; 

(2)  Meningococcal  disease  is  contagious  but  a  largely  preventable 
infection  of  the  spinal  cord  fluid  and  the  fluid  that  surrounds  the 
brain; 
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(3)  Scientific  evidence  suggests  that  college  students  living  in 
dormitory  facilities  are  at  a  moderately  increased  risk  of  contracting 
meningococcal  disease;  and 

(4)  Immunization  against  meningococcal  disease  will  decrease  the 
risk  of  the  disease. 

(b)  In  accordance  with  the  recommendations  of  the  Advisory  Com¬ 
mittee  on  Immunization  Practices  of  the  Centers  for  Disease  Control 
and  Prevention,  newly  admitted  students  who  are  18  years  of  age  or 
older  residing  in  campus  housing  as  defined  by  the  postsecondary 
educational  institution  or  residing  in  sorority  or  fraternity  houses  shall 
be  required  to  sign  a  document  provided  by  the  postsecondary  educa¬ 
tional  institution  stating  that  he  or  she  has  received  vaccination 
against  meningococcal  disease  not  more  than  five  years  prior  to  such 
admittance  or  reviewed  the  information  provided  as  required  by  sub¬ 
section  (a)  of  this  Code  section.  If  a  student  is  a  minor,  only  a  parent  or 
guardian  may  sign  such  document. 

(c)  Nothing  in  this  Code  section  shall  be  construed  to  require  any 
postsecondary  educational  institution  to  provide  or  pay  for  vaccinations 
of  students  against  meningococcal  disease. 

(d)  Any  postsecondary  educational  institution  that  has  made  a 
reasonable  effort  to  comply  with  this  Code  section  shall  not  be  liable  for 
damages  or  injuries  sustained  by  a  student  by  reason  of  such  student’s 
contracting  meningococcal  disease.  (Code  1981,  §  31-12-3.2,  enacted  by 
Ga.  L.  2003,  p.  292,  §  1;  Ga.  L.  2009,  p.  453,  §  3-6/HB  228;  Ga.  L.  2015, 
p.  297,  §  1/HB  504.) 


The  2015  amendment,  effective  July 
1,  2015,  in  subsection  (b),  in  the  first 
sentence,  substituted  “In  accordance  with 
the  recommendations  of  the  Advisory 
Committee  on  Immunization  Practices  of 
the  Centers  for  Disease  Control  and  Pre¬ 
vention,  newly  admitted  students”  for 
“Students”  at  the  beginning,  inserted  “re¬ 


siding  in  campus  housing  as  defined  by 
the  postsecondary  educational  institution 
or  residing  in  sorority  or  fraternity 
houses”,  deleted  “a”  following  “she  has 
received”,  and  inserted  “not  more  than 
five  years  prior  to  such  admittance”  near 
the  end. 


31-12-6.  System  for  prevention  of  serious  illness,  severe  physi¬ 
cal  or  developmental  disability,  and  death  resulting 
from  inherited  metabolic  and  genetic  disorders. 


(a)  The  department  shall  promulgate  rules  and  regulations  creating 
a  system  for  the  prevention  of  serious  illness,  severe  physical  or 
developmental  disability,  and  death  caused  by  genetic  conditions,  such 
as  phenylketonuria,  galactosemia,  homocystinuria,  maple  syrup  urine 
disease,  hypothyroidism,  congenital  adrenal  hyperplasia,  Krabbe  dis¬ 
ease,  and  such  other  inherited  metabolic  and  genetic  disorders  as  may 
be  identified  in  the  future  to  result  in  serious  illness,  severe  physical  or 
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developmental  disability,  and  death  if  undiagnosed  and  untreated.  The 
system  shall  have  five  components:  screening  newborns  for  the  disor¬ 
ders;  retrieving  potentially  affected  screenees  back  into  the  health  care 
system;  accomplishing  specific  diagnoses;  initiating  and  continuing 
therapy;  and  assessing  the  program. 

(b)  The  entire  process  for  screening,  retrieval,  and  diagnosis  must 
occur  within  time  frames  established  by  the  department  pursuant  to 
rules  and  regulations,  and  the  system  shall  be  structured  to  meet  this 
critical  need. 

(c)  The  department  shall  be  responsible  for  the  screening  of  all 
newborns  for  the  disorders  enumerated  and  in  a  manner  determined  by 
the  department  pursuant  to  rules  and  regulations  and  shall  be  respon¬ 
sible  for  assessment  of  the  program;  provided,  however,  that  screening 
for  Krabbe  disease  shall  be  conducted  separately  at  the  option  of  the 
parent  or  parents. 

(d)  The  department  shall,  to  the  extent  state  or  federal  funds  are 
available  for  such  purposes,  including  but  not  limited  to  funds  provided 
under  Title  V  of  the  Social  Security  Act,  the  Maternal  and  Child  Health 
Services  Block  Grant,  provide  for  retrieving  potentially  affected 
screenees  back  into  the  health  care  system;  accomplishing  specific 
diagnoses;  initiating  and  continuing  therapy;  and  assessing  the  pro¬ 
gram. 

(e)  The  department  shall  utilize  appropriate  existing  resources 
whenever  possible  and  shall  cause  the  coordination  and  cooperation  of 
agencies  and  organizations  having  resources  necessary  for  the  creation 
of  an  effective  system. 

(f)  The  department  shall  be  authorized  to  establish  and  periodically 
adjust,  by  rule  and  regulation,  fees  associated  with  the  screening, 
retrieval,  and  diagnosis  conducted  pursuant  to  this  Code  section  to  help 
defray  or  meet  the  costs  incurred  by  the  department;  provided,  however, 
that  the  fees  for  screening  for  Krabbe  disease  shall  be  paid  directly  by 
the  parents  to  the  laboratory.  In  no  event  shall  the  fees  exceed  such 
costs,  both  direct  and  indirect,  in  providing  such  screenings  and  related 
services,  provided  that  no  services  shall  be  denied  on  the  basis  of 
inability  to  pay.  All  fees  paid  thereunder  shall  be  paid  into  the  general 
fund  of  the  State  of  Georgia. 

(g)  The  department  shall  allow  any  laboratory  licensed  in  Georgia 
and  authorized  to  perform  screening  testing  of  newborn  infants  in  any 
state  using  normal  pediatric  reference  ranges  to  conduct  the  analysis 
required  pursuant  to  this  Code  section;  provided,  however,  that  the 
screening  for  Krabbe  disease  may  be  conducted  by  a  laboratory  located 
outside  of  Georgia  if  approved  by  the  board.  The  testing  performed  by 
such  laboratory  must  include  testing  for  newborn  diseases  as  required 
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by  law  or  regulation,  except  for  Krabbe  disease,  and  shall  provide  test 
results  and  reports  consistent  with  law  and  with  policies,  procedures, 
and  regulations  of  the  department. 

(h)  No  later  than  January  1,  2007,  the  Georgia  Department  of  Audits 
and  Accounts  shall  conduct  an  assessment  evaluating  the  efficiency  and 
effectiveness  of  the  newborn  screenings  conducted  by  the  Georgia 
Public  Health  Laboratory  pursuant  to  this  Code  section.  If  it  is 
determined  that  private  laboratories  can  provide  testing  at  a  lower  cost 
than  the  Georgia  Public  Health  Laboratory,  the  department  shall  issue 
a  request  for  proposals  to  qualified  vendors  including  any  private 
laboratory  licensed  in  Georgia  as  established  in  subsection  (g)  of  this 
Code  section.  The  Georgia  Public  Health  Laboratory  shall  be  eligible  to 
respond  to  such  request  for  proposals. 

(i)  The  requirements  of  this  Code  section  with  regard  to  screening, 
retrieval,  and  diagnosis  shall  not  apply  to  any  infant  whose  parents 
object  in  writing  thereto  on  the  grounds  that  such  tests  and  treatment 
conflict  with  their  religious  tenets  and  practices.  (Code  1933, 
§  88-1202,  enacted  by  Ga.  L.  1978,  p.  2262,  §  1;  Ga.  L.  1989,  p.  369, 
§  1;  Ga.  L.  1990,  p.  8,  §  31;  Ga.  L.  2006,  p.  416,  §  1/HB  1066;  Ga.  L. 
2017,  p.  479,  §  2/HB  241.) 


The  2017  amendment,  effective  July 
1,  2017,  inserted  “Krabbe  disease,”  in  the 
middle  of  the  first  sentence  of  subsection 
(a);  added  provided,  however,  that 
screening  for  Krabbe  disease  shall  be  con¬ 
ducted  separately  at  the  option  of  the 
parent  or  parents”  at  the  end  of  subsection 
(c);  added  “;  provided,  however,  that  the 
fees  for  screening  for  Krabbe  disease  shall 
be  paid  directly  by  the  parents  to  the 
laboratory”  at  the  end  of  the  first  sentence 
of  subsection  (f);  and,  in  subsection  (g), 


added  provided,  however,  that  the 
screening  for  Krabbe  disease  may  be  con¬ 
ducted  by  a  laboratory  located  outside  of 
Georgia  if  approved  by  the  board”  at  the 
end  of  the  first  sentence,  and  inserted  “, 
except  for  Krabbe  disease,”  in  the  second 
sentence. 

Editor’s  notes.  —  Ga.  L.  2017,  p.  479, 
§  1/HB  241,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  ‘Cove’s  Law.’”. 


31-12-12.  Restrictions  on  sale  or  dispensing  of  contact  lenses 
and  spectacles;  definitions;  responsibilities  relating  to 
prescriptions;  criminal  violation;  enforcement. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Contact  lens”  means  any  lens  placed  directly  on  the  surface  of 
the  eye,  regardless  of  whether  or  not  it  is  intended  to  correct  a  visual 
defect.  Contact  lens  includes,  but  is  not  limited  to,  any  cosmetic, 
therapeutic,  or  corrective  lens. 

(2)  “Dispense”  means  the  act  of  furnishing  spectacles  or  contact 
lenses  to  an  individual. 

(3)  “Eye  examination”  means  an  in-person  assessment,  which 
includes  telemedicine  at  a  physician’s  office  or  optometrist’s  office  or 
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in  a  hospital  setting  or  hospital  health  system  setting  in  accordance 
with  the  applicable  standard  of  care,  of  the  ocular  health  and  visual 
status  of  an  individual  that  does  not  consist  of  solely  objective 
refractive  data  or  information  generated  by  an  automated  testing 
device,  including  an  autorefractor  or  kiosk,  in  order  to  establish  a 
medical  diagnosis  or  for  the  establishment  of  refractive  error. 

(4)  “Kiosk”  means  automatic  equipment  or  application  designed  to 
be  used  on  a  telephone,  a  computer,  or  an  Internet  based  device  that 
can  be  used  either  in  person  or  remotely  to  conduct  an  eye  examina¬ 
tion. 

(5)  “Over-the-counter  spectacles”  means  eyeglasses  or  lenses  in  a 
frame  for  the  correction  of  vision  that  may  be  sold  by  any  person, 
firm,  or  corporation  at  retail  without  a  prescription;  these  spectacles 
shall  not  exceed  +3.25  diopters. 

(6)  “Prescription”  means  an  optometrist’s  or  ophthalmologist’s 
handwritten  or  electronic  order  based  on  an  eye  examination  that 
corrects  refractive  error. 

(7)  “Spectacles”  means  an  optical  instrument  or  device  worn  or 
used  by  an  individual  that  has  one  or  more  lenses  designed  to  correct 
or  enhance  vision  addressing  the  visual  needs  of  the  individual 
wearer,  commonly  known  as  glasses  or  eyeglasses,  including  specta¬ 
cles  that  may  be  adjusted  by  the  wearer  to  achieve  different  types  of 
visual  correction  or  enhancement.  Spectacles  does  not  include  an 
optical  instrument  or  device  that  is  not  intended  to  correct  or  enhance 
vision  or  that  is  sold  without  consideration  of  the  visual  status  of  the 
individual  who  will  use  the  optical  instrument  or  device.  Spectacles 
does  not  include  over-the-counter  spectacles. 

(b)(1)(A)  No  person  in  this  state  shall  sell,  dispense,  or  serve  as  a 
conduit  for  the  sale  or  dispensing  of  contact  lenses  or  spectacles  to 
the  ultimate  user  of  such  contact  lenses  or  spectacles  except 
persons  licensed  and  regulated  by  Chapter  29,  30,  or  34  of  Title  43. 

(B)  No  person  in  this  state  shall  write  a  prescription  for  contact 
lenses  or  spectacles  except  persons  licensed  and  regulated  by 
Chapter  30  or  34  of  Title  43. 

(C)  No  person  in  this  state  shall  write  a  prescription  for  contact 
lenses  or  spectacles  unless  an  eye  examination  is  performed.  The 
prescription  shall  take  into  consideration  any  medical  findings  and 
any  refractive  error  discovered  during  the  eye  examination. 

(2)  Any  person  who  violates  a  subparagraph  of  paragraph  (1)  of 
this  subsection  one  or  two  times  shall  upon  conviction  be  guilty  of  a 
misdemeanor  and  punished  by  imprisonment  for  up  to  one  year  or  by 
a  fine  not  to  exceed  $1,000.00  or  by  both  such  fine  and  imprisonment. 
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Any  person  who  violates  a  subparagraph  of  paragraph  (1)  of  this 
subsection  three  or  more  times  shall  upon  conviction  be  guilty  of  a 
felony  and  punished  by  imprisonment  for  one  to  five  years  or  by  a  fine 
not  to  exceed  $10,000.00  or  by  both  such  fine  and  imprisonment. 

(c)  All  contact  lenses  used  in  the  determination  of  a  contact  lens 
prescription  are  considered  to  be  diagnostic  lenses.  After  the  diagnostic 
period  and  the  contact  lenses  have  been  adequately  fitted  and  the 
patient  released  from  immediate  follow-up  care  by  persons  licensed  and 
regulated  by  Chapter  29,  30,  or  34  of  Title  43,  the  prescribing  optome¬ 
trist  or  ophthalmologist  shall,  upon  the  request  of  the  patient,  at  no 
cost,  provide  a  prescription  in  writing  for  replacement  contact  lenses.  A 
person  shall  not  dispense  or  adapt  contact  lenses  or  spectacles  without 
first  receiving  authorization  to  do  so  by  a  written  prescription,  except 
when  authorized  orally  to  do  so  by  a  person  licensed  and  regulated  by 
Chapter  30  or  34  of  Title  43. 

(d)  Patients  who  comply  with  such  fitting  and  follow-up  require¬ 
ments  as  may  be  established  by  the  prescribing  optometrist  or  ophthal¬ 
mologist  may  obtain  replacement  contact  lenses  until  the  expiration 
date  listed  on  the  prescription  from  a  person  who  may  lawfully  dispense 
contact  lenses  under  subsection  (b)  of  this  Code  section. 

(e)  A  prescriber  may  refuse  to  give  the  patient  a  copy  of  the  patient’s 
prescription  until  the  patient  has  paid  for  all  services  rendered  in 
connection  with  the  prescription. 

(f)  No  replacement  contact  lenses  may  be  sold  or  dispensed  except 
pursuant  to  a  prescription  which: 

(1)  Conforms  to  state  and  federal  regulations  governing  such 
forms  and  includes  the  name,  address,  and  state  licensure  number  of 
a- prescribing  practitioner; 

(2)  Explicitly  states  an  expiration  date  of  not  more  than  12  months 
from  the  date  of  the  last  prescribing  contact  lens  examination,  unless 
a  medical  or  refractive  problem  affecting  vision  requires  an  earlier 
expiration  date; 

(3)  Explicitly  states  the  number  of  refills; 

(4)  Explicitly  states  that  it  is  for  contact  lenses  and  indicates  the 
lens  brand  name  and  type,  including  all  specifications  necessary  for 
the  ordering  or  fabrication  of  lenses;  and 

(5)  Is  kept  on  file  by  the  person  selling  or  dispensing  the  replace¬ 
ment  contact  lenses  for  at  least  24  months  after  the  prescription  is 
filled. 

(g)  Anyone  who  fills  a  prescription  bears  the  full  responsibility  of  the 
accuracy  of  the  contact  lenses  or  spectacles  provided  under  the  prescrip- 
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tion.  At  no  time,  without  the  direction  of  a  prescriber,  shall  any  changes 
or  substitutions  be  made  in  the  brand  or  type  of  lenses  the  prescription 
calls  for  with  the  exceptions  of  tint  change  if  requested  by  the  patient. 
However,  if  a  prescription  specifies  “only”  a  specific  color  or  tinted  lens, 
those  instructions  shall  be  observed. 

(h)  All  sales  of  and  prescriptions  for  contact  lenses  in  this  state  shall 
conform  to  the  federal  Fairness  to  Contact  Lens  Consumers  Act,  P.L. 
108-164,  15  U.S.C.A.  Section  7601,  et  seq.  The  provisions  of  this  Code 
section  shall  be  construed  in  aid  of  and  in  conformity  with  said  federal 
act. 

(i)  Civil  proceedings  to  enforce  the  provisions  of  this  Code  section 
may  be  brought  by  any  board  created  under  Chapter  29,  30,  or  34  of 
Title  43  or  by  any  other  interested  person  through  injunction  or  other 
appropriate  remedy.  (Code  1981,  §  31-12-12,  enacted  by  Ga.  L.  1991,  p. 
1003,  §  1;  Ga.  L.  1992,  p.  1475,  §  1;  Ga.  L.  1995,  p.  328,  §  1;  Ga.  L. 
2004,  p.  903,  §  1;  Ga.  L.  2016,  p.  846,  §  1/HB  775.) 


The  2016  amendment,  effective  July 
1,  2016,  redesignated  former  subsections 
(a)  through  (h)  as  present  subsections  (b) 
through  (i),  respectively;  added  subsection 
(a);  rewrote  subsection  (b);  inserted  “or 
spectacles”  in  the  middle  of  the  last  sen¬ 


tence  of  subsection  (c);  substituted  “sub¬ 
section  (b)”  for  “subsection  (a)”  in  the  last 
sentence  of  subsection  (d);  and  inserted 
“or  spectacles”  in  the  first  sentence  of 
subsection  (g). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Fingerprinting  required.  —  Offenses  charged  are  to  be  fingerprinted.  2017  Op. 
arising  under  O.C.G.A.  §  31-12-12  are  Att’y  Gen.  No.  17-1. 
designated  as  offenses  for  which  those 


CHAPTER  14 

HOSPITALIZATION  FOR  TUBERCULOSIS 

Sec.  court  or  hearing  examiner; 

31-14-8.2.  Appeal  from  orders  of  superior  costs;  right  to  counsel. 

31-14-8.2.  Appeal  from  orders  of  superior  court  or  hearing 
examiner;  costs;  right  to  counsel. 

Either  party  may  appeal  any  order  of  the  superior  court  or  hearing 
examiner  in  a  proceeding  under  this  chapter.  An  order  of  the  superior 
court  may  be  appealed  to  the  Court  of  Appeals  or  the  Supreme  Court  as 
provided  by  law  but  shall  be  heard  as  expeditiously  as  possible.  The 
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appeal  of  an  order  of  a  hearing  examiner  shall  be  to  the  superior  court 
of  the  county  in  which  the  proceeding  was  held.  The  review  shall  be 
conducted  by  the  superior  court  without  a  jury  and  shall  be  confined  to 
the  record.  The  court,  upon  request,  may  hear  oral  argument  and 
receive  written  briefs.  The  patient  must  pay  his  or  her  costs  upon  filing 
any  appeal  authorized  under  this  Code  section  or  must  make  an 
affidavit  that  he  or  she  is  unable  to  pay  costs.  The  parties  shall  retain 
all  rights  of  review  of  any  order  of  the  superior  court,  the  Court  of 
Appeals,  and  the  Supreme  Court,  as  provided  by  law.  The  patient  shall 
have  a  right  to  counsel  on  appeal  or,  if  unable  to  afford  counsel,  shall 
have  counsel  appointed  for  the  patient  by  the  court.  The  appeal  rights 
provided  in  this  Code  section  are  in  addition  to  any  other  appeal  rights 
which  the  parties  may  have.  (Code  1981,  §  31-14-8.2,  enacted  by  Ga.  L. 
1995,  p.  1231,  §  2;  Ga.  L.  2005,  p.  1513,  §  1/SB  56;  Ga.  L.  2016,  p.  883, 
§  3-13/HB  927.) 


The  2016  amendment,  effective  Janu¬ 
ary  1,  2017,  substituted  “Court  of  Appeals 
or  the  Supreme  Court”  for  “Court  of  Ap¬ 
peals  and  the  Supreme  Court”  in  the  sec¬ 
ond  sentence  of  this  Code  section.  See 
Editor’s  notes  for  applicability. 

Editor’s  notes.  —  Ga.  L.  2016,  p.  883, 
§  1-1/HB  927,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Appellate 
Jurisdiction  Reform  Act  of  2016.’” 


Ga.  L.  2016,  p.  883,  §  6-l(c)/HB  927,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Part  III  of  this  Act  shall  be¬ 
come  effective  on  January  1,  2017,  and 
shall  apply  to  cases  in  which  a  notice  of 
appeal  or  application  to  appeal  is  filed  on 
or  after  such  date.” 

Law  reviews.  —  For  article  on  the 
2016  amendment  of  this  Code  section,  see 
33  Georgia  St.  U.L.  Rev.  205  (2016). 


CHAPTER  17 
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Sec. 

31-17-4.1.  Chlamydia  screening  test. 
31-17-4.2.  HIV  and  Syphilis  Pregnancy 
Screening. 

31-17-7.  Consent  of  minor  to  medical  or 


Sec. 

surgical  care  or  services;  in¬ 
forming  spouse,  parent,  custo¬ 
dian,  or  guardian. 

31-17-7.1.  Expedited  partner  therapy. 


Law  reviews.  —  For  comment,  “The  lation  &  the  Sandy  Springs  Obscenity 
Pursuit  of  Happiness  (and  Sexual  Free-  Statute,”  see  66  Mercer  L.  Rev.  1087 
dom):  Lawrence  v.  Texas,  Morality  Legis-  (2015). 

31-17-4.1.  Chlamydia  screening  test. 

(a)  As  used  in  this  Code  section,  the  term: 
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(1)  “Chlamydia  screening  test”  means  any  laboratory  test  of  the 
urogenital  tract  which  specifically  detects  for  infection  by  one  or  more 
agents  of  chlamydia  trachomatis  and  which  test  is  approved  for  such 
purposes  by  the  federal  Food  and  Drug  Administration. 

(2)  “Policy”  means  any  benefit  plan,  contract,  or  policy  except  a 
disability  income  policy,  specified  disease  policy,  or  hospital  indem¬ 
nity  policy 

(b) (1)  Every  insurer  authorized  to  issue  an  individual  or  group 
accident  and  sickness  insurance  policy  in  this  state  which  includes 
coverage  for  any  female  shall  include  as  part  of  or  as  a  required 
endorsement  to  each  such  policy  which  is  issued,  delivered,  issued  for 
delivery,  or  renewed  on  or  after  July  1,  1998,  coverage  for  one  annual 
chlamydia  screening  test  for  those  covered  females  who  are  not  more 
than  29  years  old. 

(2)  The  coverage  required  under  paragraph  (1)  of  this  subsection 
may  be  subject  to  such  exclusions,  reductions,  or  other  limitations  as 
to  coverages,  deductibles,  or  coinsurance  provisions  as  may  be  ap¬ 
proved  by  the  Commissioner  of  Insurance. 

(3)  Nothing  in  this  subsection  shall  be  construed  to  prohibit  the 
issuance  of  accident  and  sickness  insurance  policies  which  provide 
benefits  greater  than  or  more  favorable  to  the  insured  than  those 
required  by  paragraph  (1)  of  this  subsection. 

(4)  The  provisions  of  this  subsection  shall  apply  to  accident  and 
sickness  insurance  policies  issued  by  a  fraternal  benefit  society,  a 
health  care  plan,  a  health  maintenance  organization,  or  any  similar 
entity. 

(5)  Nothing  contained  in  this  Code  section  shall  be  deemed  to 
prohibit  the  payment  of  different  levels  of  benefits  or  having  differ¬ 
ences  in  coinsurance  percentages  applicable  to  benefit  levels  for 
services  provided  by  preferred  and  nonpreferred  providers  as  other¬ 
wise  authorized  under  the  provisions  of  Article  2  of  Chapter  30  of 
Title  33,  relating  to  preferred  provider  arrangements. 

(c) (1)  A  contract  executed  or  renewed  on  or  after  July  1,  1998,  which 
provides  for  financing  and  delivery  of  health  care  services  through  a 
managed  care  plan,  other  than  a  dental  plan,  shall  provide  coverage 
for  one  annual  chlamydia  screening  test  for  each  female  who  is 
covered  under  such  contract  and  who  is  not  more  than  29  years  of  age. 
Such  coverage  may  be  subject  to  such  exclusions,  reductions,  or  other 
limitations  as  to  coverages,  deductibles,  or  copayment  provisions  as 
may  be  approved  by  the  Commissioner  of  Insurance. 

(2)  Nothing  in  this  subsection  shall  be  construed  to  prohibit  any 
managed  care  plan  contract  from  providing  benefits  greater  than  or 
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more  favorable  to  the  covered  females  than  those  required  by 
paragraph  (1)  of  this  subsection. 

(d)  Code  Section  31-17-8  shall  not  apply  to  this  Code  section. 

(e)  This  Code  section  shall  be  subject  to  rules  and  regulations  which 
shall  be  promulgated  by  the  Commissioner  of  Insurance  regarding 
notice  and  enforcement.  (Code  1981,  §  31-17-4.1,  enacted  by  Ga.  L. 
1998,  p.  867,  §  2;  Ga.  L.  2017,  p.  164,  §  56/HB  127.) 


The  2017  amendment,  effective  July 
1,  2017,  in  paragraph  (b)(4),  substituted 
“this  subsection”  for  “subsection  (b)  of  this 
Code  section”  near  the  beginning  and  de¬ 


leted  “a  nonprofit  hospital  service  corpo¬ 
ration,  a  nonprofit  medical  service  corpo¬ 
ration,”  preceding  “a  health  care”  near  the 
end. 


31-17-4.2.  HIV  and  Syphilis  Pregnancy  Screening. 

(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the 
“Georgia  HIV/Syphilis  Pregnancy  Screening  Act  of  2015.” 

(b)  Every  physician  and  health  care  provider  who  assumes  respon¬ 
sibility  for  the  prenatal  care  of  a  pregnant  woman  during  gestation  and 
at  delivery  shall  be  required  to  test  such  pregnant  woman  for  HIV  and 
syphilis  except  in  cases  where  the  woman  refuses  the  testing.  Addition¬ 
ally,  every  physician  and  health  care  provider  who  provides  prenatal 
care  of  a  pregnant  woman  during  the  third  trimester  of  gestation  shall 
offer  to  test  such  pregnant  woman  for  HIV  and  syphilis  at  the  time  of 
first  examination  during  that  trimester  or  as  soon  as  possible  thereaf¬ 
ter,  regardless  of  whether  such  testing  was  performed  during  the  first 
two  trimesters  of  her  pregnancy. 

(c)  If  at  the  time  of  delivery  there  is  no  written  evidence  that  an  HIV 
test  or  a  syphilis  test  has  been  performed,  the  physician  or  other  health 
care  provider  in  attendance  at  the  delivery  shall  order  that  a  test  for 
HIV,  syphilis,  or  both  be  administered  at  the  time  of  the  delivery  except 
in  cases  where  the  woman  refuses  the  testing;  provided,  however,  that 
if  available  documentation  indicates  that  a  test  for  HIV  and  syphilis 
was  already  performed  during  the  third  trimester  of  her  pregnancy  in 
accordance  with  subsection  (b)  of  this  Code  section,  and  the  woman  does 
not  disclose  when  questioned  any  activities  posing  a  risk  for  infection 
with  HIV  or  syphilis  occurring  more  recently  than  would  have  been 
detected  by  such  test,  the  physician  or  health  care  provider  in  atten¬ 
dance  at  the  delivery  is  not  required  to  order  such  additional  test. 

(d)  The  woman  shall  be  notified  of  the  test  to  be  conducted  and  shall 
have  the  opportunity  to  refuse  the  test.  A  pregnant  woman  shall  submit 
to  an  HIV  test  and  a  syphilis  test  pursuant  to  this  Code  section  unless 
she  specifically  refuses.  If  the  woman  tests  positive  for  HIV  or  syphilis, 
counseling  services  provided  by  the  Department  of  Public  Health  shall 
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be  made  available  to  her  and  she  shall  be  referred  to  appropriate 
medical  care  providers  for  herself  and  her  child. 

(e)  If  for  any  reason  the  pregnant  woman  is  not  tested  for  HIV  and 
syphilis,  that  fact  shall  be  recorded  in  the  patient’s  records,  which,  if 
based  upon  the  refusal  of  the  patient,  shall  relieve  the  physician  or 
other  health  care  provider  of  any  other  responsibility  under  this  Code 
section. 

(f )  The  Department  of  Public  Health  shall  be  authorized  to  promul¬ 
gate  rules  and  regulations  for  the  purpose  of  administering  the  require¬ 
ments  under  this  Code  section.  (Code  1981,  §  31-17-4.2,  enacted  by  Ga. 
L.  2007,  p.  173,  §  1/HB  429;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L. 
2011,  p.  705,  §  6-3/HB  214;  Ga.  L.  2015,  p.  1346,  §  1/HB  436;  Ga.  L. 
2016,  p.  752,  §  1/HB  1058.) 

The  2015  amendment,  effective  July 
1,  2015,  substituted  “‘Georgia  HIV/Syph¬ 
ilis  Pregnancy  Screening  Act  of  2015”’  for 
“  ‘Georgia  HIV  Pregnancy  Screening  Act  of 
2007’”  in  subsection  (a);  in  subsection  (b), 
in  the  first  sentence,  substituted  “care  of  a 
pregnant  woman”  for  “care  of  pregnant 
women”  near  the  middle,  substituted  “test 
such  pregnant  woman  for  HIV  and  syph¬ 
ilis”  for  “test  pregnant  women  for  HIV”  in 
the  middle,  and  added  the  second  sen¬ 
tence;  in  subsection  (c),  inserted  “or  a 
syphilis  test”,  substituted  “test  for  HIV, 
syphilis,  or  both  be  administered”  for 
“sample  of  the  woman’s  blood  be  taken  or 


a  rapid  oral  test  administered”,  and  added 
the  proviso;  in  subsection  (d),  inserted 
“and  a  syphilis  test”  in  the  first  sentence, 
and  inserted  “for  HIV  or  syphilis”  in  the 
second  sentence;  and  inserted  “and  syph¬ 
ilis”  in  subsection  (e). 

The  2016  amendment,  effective  July 
1,  2016,  in  the  first  sentence  of  subsection 
(d),  substituted  “notified  of  the  test  to  be 
conducted  and  shall  have  the  opportunity 
to  refuse  the  test”  for  “informed  of  the  test 
to  be  conducted  and  her  right  to  refuse”, 
and,  at  the  end  of  the  second  sentence, 
substituted  “refuses”  for  “declines”. 


31-17-7.  Consent  of  minor  to  medical  or  surgical  care  or  ser¬ 
vices;  informing  spouse,  parent,  custodian,  or  guard¬ 
ian. 


(a)  The  consent  to  the  provision  of  medical  or  surgical  care  or 
services  by  a  hospital  or  public  clinic  or  to  the  performance  of  medical 
or  surgical  care  or  services  by  a  physician  licensed  to  practice  medicine 
and  surgery,  when  such  consent  is  given  by  a  minor  who  is  or  professes 
to  be  afflicted  with  a  venereal  disease  or  at  risk  for  HIV,  shall  be  as  valid 
and  binding  as  if  the  minor  had  achieved  his  or  her  majority,  provided 
that  any  such  treatment  shall  involve  procedures  and  therapy  related 
to  conditions  or  illnesses  arising  out  of  the  venereal  disease  or  HIV 
diagnosis  which  gave  rise  to  the  consent  authorized  under  this  Code 
section.  Any  such  consent  shall  not  be  subject  to  later  disaffirmation  by 
reason  of  minority.  The  consent  of  no  other  person  or  persons,  including 
but  not  limited  to  a  spouse,  parent,  custodian,  or  guardian,  shall  be 
necessary  in  order  to  authorize  the  provision  to  such  minor  of  such 
medical  or  surgical  care  or  services  as  are  described  in  this  subsection. 
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(b)  Upon  the  advice  and  direction  of  a  treating  physician  or,  if  more 
than  one,  of  any  one  of  them,  a  member  of  the  medical  staff  of  a  hospital 
or  public  clinic  or  a  physician  licensed  to  practice  medicine  and  surgery 
may,  but  shall  not  be  obligated  to,  inform  the  spouse,  parent,  custodian, 
or  guardian  of  any  such  minor  as  to  the  treatment  given  or  needed. 
Such  information  may  be  given  to  or  withheld  from  the  spouse,  parent, 
custodian,  or  guardian  without  the  consent  of  the  minor  patient  and 
even  over  the  express  refusal  of  the  minor  patient  to  the  providing  of 
such  information.  (Ga.  L.  1971,  p.  337,  §§  2,  3;  Ga.  L.  2016,  p.  752, 
§  2/HB  1058.) 

The  2016  amendment,  effective  July  (a),  inserted  “or  at  risk  for  HIV”,  inserted 
1,  2016,  in  the  first  sentence  of  subsection  “or  her”,  and  inserted  “or  HIV  diagnosis  . 

31-17-7.1.  Expedited  partner  therapy. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Expedited  partner  therapy”  means  the  practice  of  prescribing, 
ordering,  or  dispensing  antibiotic  drugs  to  the  sexual  partner  or 
partners  of  a  patient  clinically  diagnosed  with  chlamydia  or  gonor¬ 
rhea  without  physical  examination  of  such  partner  or  partners. 

(2)  “Licensed  practitioner”  means  a  physician  licensed  to  practice 
medicine  in  this  state,  an  advanced  practice  registered  nurse  or 
physician  assistant  acting  pursuant  to  delegated  authority  by  a 
physician  in  accordance  with  Code  Section  43-34-23  or  43-34-25  or 
subsection  (e.l)  of  Code  Section  43-34-103,  or  a  registered  profes¬ 
sional  nurse  employed  by  the  department  or  a  county  board  of  health. 

(b)  A  licensed  practitioner  who  diagnoses  a  patient  to  be  infected 
with  chlamydia  or  gonorrhea  may  utilize  expedited  partner  therapy  in 
accordance  with  any  rules  and  regulations  established  by  the  depart¬ 
ment  for  the  management  of  the  health  of  such  patient’s  sexual  partner 
or  partners. 

(c)  Any  licensed  practitioner  who,  reasonably  and  in  good  faith, 
prescribes  antibiotic  drugs  for  expedited  partner  therapy  in  accordance 
with  this  Code  section  and  any  rules  and  regulations  established  by  the 
department  shall  not  be  subject  to  civil  or  criminal  liability  and  shall 
not  be  deemed  to  have  engaged  in  unprofessional  conduct  by  such 
practitioner’s  licensing  board. 

(d)  Any  pharmacist  licensed  in  this  state  who,  reasonably  and  in 
good  faith,  dispenses  antibiotic  drugs  pursuant  to  a  prescription  for 
expedited  partner  therapy  in  accordance  with  this  Code  section  and  any 
rules  and  regulations  established  by  the  department  shall  not  be 
subject  to  civil  or  criminal  liability  and  shall  not  be  deemed  to  have 
engaged  in  unprofessional  conduct  by  the  State  Board  of  Pharmacy. 
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(e)  The  department  shall  be  authorized  to  promulgate  rules  and 
regulations  to  implement  the  provisions  of  this  Code  section.  (Code 
1981,  §  31-17-7.1,  enacted  by  Ga.  L.  2017,  p.  764,  §  3-2/SB  193.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2017. 

Editor’s  notes.  —  Ga.  L.  2017,  p.  764, 
§  1-1/SB  193,  not  codified  by  the  General 
Assembly,  provides  that:  “The  General  As¬ 
sembly  finds  that: 

“(1)  Untreated  chlamydial  infection  has 
been  linked  to  problems  during  preg¬ 
nancy,  including  preterm  labor,  prema¬ 
ture  rupture  of  membranes,  and  low  birth 
weight.  The  newborn  may  also  become 
infected  during  delivery  as  the  baby 


passes  through  the  birth  canal.  Exposed 
newborns  can  develop  eye  and  lung  infec¬ 
tions;  and 

“(2)  Untreated  gonococcal  infection  in 
pregnancy  has  been  linked  to  miscar¬ 
riages,  premature  birth  and  low  birth 
weight,  premature  rupture  of  membranes, 
and  chorioamnionitis.  Gonorrhea  can  also 
infect  an  infant  during  delivery  as  the 
infant  passes  through  the  birth  canal.  If 
untreated,  infants  can  develop  eye  infec¬ 
tions.” 


CHAPTER  17A 
CONTROL  OF  HIV 


Cross  references.  —  Child  commit¬ 
ting  delinquent  act  constituting  AIDS 
transmission  crime  including  testing  and 
reporting,  §  15-11-603.  Confidential  na¬ 
ture  of  AIDS  information,  §  24-12-20.  Dis¬ 
closure  of  AIDS  confidential  information, 
§  24-12-21. 


Law  reviews.  —  For  comment,  “The 
Pursuit  of  Happiness  (and  Sexual  Free¬ 
dom):  Lawrence  v.  Texas,  Morality  Legis¬ 
lation  &  the  Sandy  Springs  Obscenity 
Statute,”  see  66  Mercer  L.  Rev.  1087 
(2015). 


CHAPTER  22 


CLINICAL  LABORATORIES 


Sec. 

31-22-1.  Definitions. 

31-22-9.  Applicability  of  chapter. 
31-22-9.1.  HIV  tests  —  Who  may  perform 
test. 

31-22-9.2.  HIV  tests  —  Report  of  positive 

31-22-1.  Definitions. 


results;  notification;  counsel¬ 
ing;  violations;  exception  for  in¬ 
surance  coverage;  exposure  of 
health  care  provider. 


As  used  in  this  chapter,  the  term: 

(1)  “Board”  means  the  Board  of  Community  Health. 

(2)  “Clinical  laboratory”  means  a  facility  for  the  biological,  micro¬ 
biological,  serological,  chemical,  immunohematological,  hemato- 
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logical,  biophysical,  cytological,  pathological,  or  other  examination  of 
materials  derived  from  the  human  body  for  the  diagnosis  of,  recom¬ 
mendation  of  treatment  of,  or  for  the  purposes  of  providing  informa¬ 
tion  for  the  diagnosis,  prevention,  or  treatment  of  any  disease  or 
impairment  of,  or  the  assessment  of  the  health  of  human  beings;  the 
term  “clinical  laboratory”  shall  include  specimen  collection  stations 
and  blood  banks  which  provide  through  their  ownership  or  operation 
a  system  for  the  collection,  processing,  or  storage  of  human  blood  and 
its  component  parts  unless  such  human  blood  and  its  component 
parts  are  intended  as  source  material  for  the  manufacture  of  biolog¬ 
ical  products  and  regulated  by  the  Center  for  Biologies  Evaluation 
and  Research  (CBER)  within  the  federal  Food  and  Drug  Administra¬ 
tion;  the  term  “clinical  laboratory”  shall  include  tissue  banks  which 
procure,  store,  or  process  human  or  animal  tissues  designed  to  be 
used  for  medical  purposes  in  human  beings.  The  term  “clinical 
laboratory”  shall  not  include  laboratories  which  are  nondiagnostic 
only  and  regulated  pursuant  to  the  federal  Clinical  Laboratory 
Improvement  Amendments  (CLIA)  whose  sole  function  is  to  perform 
examination  of  human  blood  or  blood  components  intended  as  source 
material  for  the  manufacture  of  biological  products. 

(2.1)  “Commissioner”  means  the  commissioner  of  community 
health. 

(2.2)  “Department”  means  the  Department  of  Community  Health. 

(3)  “Director”  means  a  person  who  is  responsible  for  the  adminis¬ 
tration  of  the  technical  and  scientific  operation  of  a  clinical  labora¬ 
tory,  including  supervision  of  procedures  for  testing  and  the  reporting 
of  results. 

(4)  “Person”  means  any  individual,  firm,  partnership,  association, 
corporation,  the  state  or  any  municipality  or  other  subdivision 
thereof,  or  any  other  entity  whether  organized  for  profit  or  not. 

(5)  “Specimen  collection  station”  means  a  place  having  the  primary 
purpose  of  either  collecting  specimens  directly  from  patients  or 
bringing  specimens  together  after  collection  for  the  purpose  of  for¬ 
warding  them  either  intrastate  or  interstate  to  a  clinical  laboratory 

for  examination. 

(6)  “Supervisor”  means  an  assistant  director  and  a  person  who, 
under  the  general  supervision  of  a  clinical  laboratory  director,  super¬ 
vises  technical  personnel  and  performs  tests  requiring  special  scien¬ 
tific  skills. 

(7)  “Technician”  means  any  person  other  than  the  clinical  labora¬ 
tory  director,  supervisor,  technologist,  or  trainee  who  functions  under 
the  supervision  of  a  clinical  laboratory  director,  supervisor,  or  tech- 
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nologist  and  performs  only  those  clinical  laboratory  procedures  which 
require  limited  skill  and  responsibility  and  a  minimal  exercise  of 
independent  judgment.  The  degree  of  supervision  by  the  clinical 
laboratory  director,  supervisor,  or  technologist  of  a  technician  shall  be 
determined  by  the  director,  supervisor,  or  technologist  based  on: 

(A)  The  complexity  of  the  procedure  to  be  performed; 

(B)  The  training  and  capability  of  the  technician;  and 

(C)  The  demonstrated  competence  of  the  technician  in  the  pro¬ 
cedure  being  performed. 

(8)  “Technologist”  means  a  person  who  performs  tests  which  re¬ 
quire  the  exercise  of  independent  judgment  and  responsibility,  with 
minimal  supervision  by  the  director  or  supervisor,  in  only  those 
specialties  or  subspecialties  in  which  he  is  qualified  by  education, 
training,  and  experience.  (Ga.  L.  1970,  p.  531,  §  2;  Ga.  L.  1971,  p. 
247,  §  1;  Ga.  L.  1982,  p.  1081,  §§  1,  2,  6,  7;  Ga.  L.  1991,  p.  94,  §  31; 
Ga.  L.  1991,  p.  349,  §  1;  Ga.  L.  2005,  p.  1190,  §  1/SB  51;  Ga.  L.  2009, 
p.  453,  §  1-5/HB  228;  Ga.L.  2011,  p.  705,  §  4-16/HB  214;  Ga.  L.  2016, 
p.  318,  §  1/SB  273;  Ga.  L.  2017,  p.  547,  §  1/HB  210.) 


The  2016  amendment,  effective  July 
1,  2016,  added  the  last  sentence  in  para¬ 
graph  (2). 

The  2017  amendment,  effective  July 
1,  2017,  in  the  middle  of  the  first  sentence 
of  paragraph  (2),  deleted  “shall  include” 
preceding  “blood  banks”,  and  substituted 
“unless  such  human  blood  and  its  compo¬ 


nent  parts  are  intended  as  source  mate¬ 
rial  for  the  manufacture  of  biological  prod¬ 
ucts  and  regulated  by  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  within  the  federal  Food  and  Drug 
Administration;  the  term  ‘clinical  labora¬ 
tory’  shall  include”  for  “as  well  as”. 


31-22-9.  Applicability  of  chapter. 


(a)  This  chapter  shall  not  apply  to  clinical  laboratories  which  are: 

(1)  Operated  by  the  Georgia  Health  Sciences  University,  the  Em¬ 
ory  University  School  of  Medicine,  any  other  medical  schools  in 
Georgia,  or  the  United  States  government; 

(2)  Operated  and  maintained  exclusively  for  research  and  teaching 
purposes,  involving  no  patient  or  public  health  services; 

(3)  Operated  and  maintained  as  part  of  a  hospital  regulated  and 
licensed  by  the  department  at  any  period  of  time  during  which  the 
department,  as  part  of  its  licensure  and  regulation  of  such  hospital, 
imposes  upon  the  medical  laboratory  involved  the  same  standards  of 
administration,  performance,  and  operation  as  are  imposed  by  this 
chapter  upon  medical  laboratories  covered  in  this  chapter.  In  such 
cases  and  under  such  conditions,  licensure  of  the  hospital  involved 
constitutes  licensure  of  the  hospital  laboratory;  or 
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(4)  Operated  by  duly  licensed  physicians  exclusively  in  connection 
with  the  diagnosis  and  treatment  of  their  own  patients. 

(b)  This  chapter  shall  not  apply  to  pharmacists  licensed  pursuant  to 
Chapter  4  of  Title  26,  who  shall  be  considered  practicing  within  their 
scope  of  practice,  when  they  are  performing  tests  and  interpreting  the 
results  as  a  means  to  screen  for  or  monitor  disease  risk  factors  or  drug 
use  and  facilitate  patient  education,  so  long  as  such  tests  are  available 
to  and  for  use  by  the  public  without  licensure  of  the  user  of  such  tests. 
Pharmacists  performing  such  tests  shall  make  reasonable  efforts  to 
report  the  results  obtained  from  such  tests  to  the  patient’s  physician  of 
choice.  (Ga.  L.  1970,  p.  531,  §  1;  Ga.  L.  1972,  p.  1247,  §  1;  Ga.  L.  1972, 
p.  1257,  §  1;  Ga.  L.  1975,  p.  737,  §  1;  Ga.  L.  1976,  p.  1362,  §  1;  Ga.  L. 
1985,  p.  149,  §  31;  Ga.  L.  2000,  p.  226,  §  1;  Ga.  L.  2011,  p.  752,  §  31/HB 
142;  Ga.  L.  2018,  p.  355,  §  1/SB  422.) 

The  2018  amendment,  effective  July  and  interpreting  the  results  as  a  means  to 
1,  2018,  substituted  the  present  provi-  screen  for  or  monitor  disease  risk  factors 
sions  of  subsection  (b)  for  the  former  pro-  and  facilitate  patient  education  as  autho- 
visions,  which  read:  “This  chapter  shall  rized  in  Code  Section  26-4-4,  so  long  as 
not  apply  to  pharmacists  licensed  pursu-  such  capillary  blood  tests  are  available  to 
ant  to  Chapter  4  of  Title  26  practicing  in  and  for  use  by  the  public  without  licensure 
accordance  with  the  provisions  thereof  0f  the  user  of  the  test.” 
who  are  performing  capillary  blood  tests 

31-22-9.1.  HIV  tests  —  Who  may  perform  test. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “AIDS”  means  Acquired  Immunodeficiency  Syndrome  or  AIDS 
Related  Complex  within  the  reporting  criteria  of  the  department. 

(2)  “AIDS  confidential  information”  means  information  which  dis¬ 
closes  that  a  person: 

(A)  Has  been  diagnosed  as  having  AIDS; 

(B)  Has  been  or  is  being  treated  for  AIDS; 

(C)  Has  been  determined  to  be  infected  with  HIV; 

(D)  Has  submitted  to  an  HIV  test; 

(E)  Has  had  a  positive  or  negative  result  from  an  HIV  test; 

(F)  Has  sought  and  received  counseling  regarding  AIDS;  or 

(G)  Has  been  determined  to  be  a  person  at  risk  of  being  infected 

with  AIDS, 

and  which  permits  the  identification  of  that  person. 

(3)  “AIDS  transmitting  crime”  means  any  of  the  following  offenses 
specified  in  Title  16: 
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(A)  Rape; 

(B)  Sodomy; 

(C)  Aggravated  sodomy; 

(D)  Child  molestation; 

(E)  Aggravated  child  molestation; 

(F)  Prostitution; 

(G)  Solicitation  of  sodomy; 

(H)  Incest; 

(I)  Statutory  rape;  or 

( J)  Any  offense  involving  a  violation  of  Article  2  of  Chapter  13  of 
Title  16,  regarding  controlled  substances,  if  that  offense  involves 
heroin,  cocaine,  derivatives  of  either,  or  any  other  controlled 
substance  in  Schedule  I,  II,  III,  IV,  or  V  and  that  other  substance  is 
commonly  intravenously  injected,  as  determined  by  the  regulations 
of  the  department. 

(4)  “Body  fluids”  means  blood,  semen,  or  vaginal  secretions. 

(5)  “Confirmed  positive  HIV  test”  means  the  results  of  at  least  two 
separate  types  of  HIV  tests,  both  of  which  indicate  the  presence  of 
HIV  in  the  substance  tested  thereby. 

(6)  “Counseling”  means  providing  the  person  with  information  and 
explanations  medically  appropriate  for  that  person  which  may  in¬ 
clude  all  or  part  of  the  following:  accurate  information  regarding 
AIDS  and  HIV;  an  explanation  of  behaviors  that  reduce  the  risk  of 
transmitting  AIDS  and  HIV;  an  explanation  of  the  confidentiality  of 
information  relating  to  AIDS  diagnoses  and  HIV  tests;  an  explana¬ 
tion  of  information  regarding  both  social  and  medical  implications  of 
HIV  tests;  and  disclosure  of  commonly  recognized  treatment  or 
treatments  for  AIDS  and  HIV. 

(7)  “Determined  to  be  infected  with  HIV”  means  having  a  con¬ 
firmed  positive  HIV  test  or  having  been  clinically  diagnosed  as 
having  AIDS. 

(8)  “Health  care  facility”  means  any: 

(A)  Institution  or  medical  facility,  as  defined  in  Code  Section 
31-7-1; 

(B)  Facility  for  mentally  ill  persons  or  persons  with  developmen¬ 
tal  disabilities,  as  such  terms  are  defined  in  Code  Section  37-1-1,  or 
alcoholic  or  drug  dependent  persons,  as  defined  in  Code  Section 
37-7-1; 


208 


2018  Supp. 


31-22-9.1 


CLINICAL  LABORATORIES 


31-22-9.1 


(C)  Medical,  dental,  osteopathic,  or  podiatric  clinic; 

(D)  Hospice,  as  defined  in  Code  Section  31-7-172; 

(E)  Clinical  laboratory,  as  defined  in  Code  Section  31-22-1;  or 

(F)  Administrative,  clerical,  or  support  personnel  of  any  legal 
entity  specified  in  subparagraphs  (A)  through  (E)  of  this  para¬ 
graph. 

(9)  “Health  care  provider”  means  any  of  the  following  persons 
licensed  or  regulated  by  the  state: 

(A)  Physician  or  physician  assistant; 

(B)  Osteopath; 

(C)  Podiatrist; 

(D)  Midwife; 

(E)  Dentist,  dental  technician,  or  dental  hygienist; 

(F)  Respiratory  care  professional,  certified  respiratory  therapy 
technician,  or  registered  respiratory  therapist; 

(G)  Registered  nurse; 

(H)  Licensed  practical  nurse; 

(I)  Emergency  medical  technician,  paramedic,  or  cardiac  techni¬ 
cian; 

( J)  Clinical  laboratory  director,  supervisor,  technician,  or  tech¬ 
nologist; 

(K)  Funeral  director  or  embalmer; 

(L)  Member  of  a  hospice  team,  as  defined  in  Code  Section 
31-7-172; 

(M)  Nursing  home  administrator; 

(N)  Professional  counselor,  social  worker,  or  marriage  and  fam¬ 
ily  therapist; 

(O)  Psychologist; 

(P)  Administrative,  clerical,  or  support  personnel,  whether  or 
not  they  are  licensed  or  regulated  by  the  state,  of  any  person 
specified  in  subparagraphs  (A)  through  (O)  of  this  paragraph; 

(Q)  Trainee,  student,  or  intern,  whether  or  not  they  are  licensed 
or  regulated  by  the  state,  of  any  persons  listed  in  subparagraphs 
(A)  through  (O)  of  this  paragraph;  or 
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(R)  First  responder,  as  defined  in  Chapter  11  of  this  title, 

although  such  person  is  not  licensed  or  regulated  by  the  state. 

(10)  “HIV”  means  any  type  of  Human  Immunodeficiency  Virus, 
Human  T-Cell  Lymphotropic  Virus  Types  III  or  IV,  Lymphadenopathy 
Associated  Virus  Types  I  or  II,  AIDS  Related  Virus,  or  any  other 
identified  causative  agent  of  AIDS. 

(11)  “HIV  infected  person”  means  a  person  who  has  been  deter¬ 
mined  to  be  infected  with  HIV,  whether  or  not  that  person  has  AIDS, 
or  who  has  been  clinically  diagnosed  as  having  AIDS. 

(12)  “HIV  test”  means  any  antibody,  antigen,  viral  particle,  viral 
culture,  or  other  test  to  indicate  the  presence  of  HIV  in  the  human 
body,  which  test  has  been  approved  for  such  purposes  by  the  regula¬ 
tions  of  the  department. 

(13)  “Institutional  care  facility”  means  any: 

(A)  Health  care  facility; 

(B)  Child  welfare  agency,  as  defined  in  Code  Section  49-5-12; 

(C)  Group  care  facility,  as  defined  in  Code  Section  49-5-3; 

(D)  Penal  institution;  or 

(E)  Military  unit. 

(14)  “Knowledge  of  being  infected  with  HIV”  means  actual  knowl¬ 
edge  of: 

(A)  A  confirmed  positive  HIV  test;  or 

(B)  A  clinical  diagnosis  of  AIDS. 

(15)  “Law”  means  federal  or  state  law. 

(16)  “Legal  entity”  means  a  partnership,  association,  joint  venture, 
trust,  governmental  entity,  public  or  private  corporation,  health  care 
facility,  institutional  care  facility,  or  any  other  similar  entity. 

(17)  “Military  unit”  means  the  smallest  organizational  unit  of  the 
organized  militia  of  the  state,  as  defined  in  Code  Section  38-2-2,  or  of 
any  branch  of  the  armed  forces  of  the  United  States,  which  unit  is 
commanded  by  a  commissioned  officer. 

(18)  “Penal  institution”  means  any  jail,  correctional  institution,  or 
similar  facility  for  the  detention  of  violators  of  state  laws  or  local 
ordinances. 

(19)  “Person”  means  a  natural  person. 

(20)  “Person  at  risk  of  being  infected  with  HIV”  means  any  person 
who  may  have  already  come  in  contact  with  or  who  may  in  the  future 
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reasonably  be  expected  to  come  in  contact  with  the  body  fluids  of  an 
HIV  infected  person. 

(21)  “Physician”  means  any  person  licensed  to  practice  medicine 
under  Chapter  34  of  Title  43. 

(22)  “Public  safety  agency”  means  that  governmental  unit  which 
directly  employs  a  public  safety  employee. 

(23)  “Public  safety  employee”  means  an  emergency  medical  tech¬ 
nician,  firefighter,  law  enforcement  officer,  or  prison  guard,  as  such 
terms  are  defined  in  Code  Section  45-9-81,  relating  to  indemnification 
of  such  personnel  for  death  or  disability. 

(b)  Notwithstanding  the  provisions  of  Code  Section  31-21-10  and 
Code  Section  31-22-11,  no  person  or  legal  entity,  other  than  an  insurer 
authorized  to  transact  business  in  this  state,  shall  submit  for  an  HIV 
test  any  human  body  fluid  or  tissue  to  any  person  or  legal  entity  except 
to: 


(1)  A  clinical  laboratory  licensed  under  this  chapter; 

(2)  A  clinical  laboratory  exempt  from  licensure  under  Code  Section 
31-22-9;  or 

(3)  A  clinical  laboratory  licensed  as  such  pursuant  to  the  laws  of 
any  other  state. 

(c)  No  person  or  legal  entity  may  sell  or  offer  for  sale  any  HIV  test 
that  permits  any  person  or  legal  entity,  including  the  person  whose 
body  fluids  are  to  be  tested,  to  perform  that  test  other  than  a  person  or 
legal  entity  specified  in  paragraphs  (1)  through  (3)  of  subsection  (b)  of 
this  Code  section.  (Code  1981,  §  31-22-9.1,  enacted  by  Ga.  L.  1988,  p. 
1799,  §  8;  Ga.  L.  1989,  p.  14,  §  31;  Ga.  L.  2002,  p.  660,  §  4;  Ga.  L.  2002, 
p.  1259,  §  11;  Ga.  L.  2009,  p.  453,  §§  1-4,  3-5/HB  228;  Ga.  L.  2009,  p. 
859,  §  3/HB  509;  Ga.  L.  2011,  p.  337,  §  10/HB  324;  Ga.  L.  2011,  p.  705, 
§  6 -3/HB  214;  Ga.  L.  2016,  p.  752,  §  3/HB  1058.) 


The  2016  amendment,  effective  July 
1,  2016,  deleted  the  former  last  sentence 
of  paragraph  (a)(6),  which  read:  “The  De¬ 
partment  of  Public  Health  shall  develop 
brochures  or  other  documents  which  meet 
the  requirements  of  this  paragraph  and, 
upon  delivery  of  such  a  brochure  or  docu¬ 
ment  or  of  another  brochure  or  document 
approved  by  the  Department  of  Public 


Health  to  the  person  and  referral  of  that 
person  to  the  Department  of  Public 
Health  for  further  information  and  expla¬ 
nations,  counseling  shall  be  deemed  to 
have  been  provided  within  the  meaning  of 
this  paragraph.” 

Cross  references.  —  Confidential  na¬ 
ture  of  AIDS  information,  §  24-12-20. 


JUDICIAL  DECISIONS 


Cited  in  Rodriguez  v.  State,  343  Ga. 
App.  526,  806  S.E.2d  916  (2017). 


2018  Supp. 


211 


31-22-9.2 


HEALTH 


31-22-9.2 


31-22-9.2.  HIV  tests  —  Report  of  positive  results;  notification; 

counseling;  violations;  exception  for  insurance  cover¬ 
age;  exposure  of  health  care  provider. 

(a)  Any  term  used  in  this  Code  section  and  defined  in  Code  Section 
31-22-9.1  shall  have  the  meaning  provided  for  that  term  in  Code 
Section  31-22-9.1. 

(b)  Reserved. 

(c)  Unless  exempted  under  this  Code  section,  each  health  care 
provider  who  orders  an  HIV  test  for  any  person  shall  do  so  only  after 
notifying  the  person  to  be  tested.  Unless  exempted  under  this  subsec¬ 
tion,  the  person  to  be  tested  shall  have  the  opportunity  to  refuse  the 
test.  The  provisions  of  this  subsection  shall  not  be  required  if  the  person 
is  required  to  submit  to  an  HIV  test  pursuant  to  Code  Section 
15-11-603,  17-10-15,  31-17A-3,  42-5-52.1,  or  42-9-42.1.  The  provisions  of 
this  subsection  shall  not  be  required  if  the  person  is  a  minor  or 
incompetent  and  the  parent  or  guardian  thereof  permits  the  test  after 
compliance  with  this  subsection.  The  provisions  of  this  subsection  shall 
not  be  required  if  the  person  is  unconscious,  temporarily  incompetent, 
or  comatose  and  the  next  of  kin  permits  the  test  after  compliance  with 
this  subsection.  The  provisions  of  this  subsection  shall  not  apply  to 
emergency  or  life-threatening  situations.  The  provisions  of  this  subsec¬ 
tion  shall  not  apply  if  the  physician  ordering  the  test  is  of  the  opinion 
that  the  person  to  be  tested  is  in  such  a  medical  or  emotional  state  that 
disclosure  of  the  test  would  be  injurious  to  the  person’s  health.  The 
provisions  of  this  subsection  shall  only  be  required  prior  to  drawing  the 
body  fluids  required  for  the  HIV  test  and  shall  not  be  required  for  each 
test  performed  upon  that  fluid  sample. 

(d)  The  health  care  provider  ordering  an  HIV  test  shall  provide 
medically  appropriate  counseling  to  the  person  tested  with  regard  to 
the  test  results.  Such  medically  appropriate  counseling  shall  only  be 
required  when  the  last  confirmatory  test  has  been  completed. 

(e)  The  criminal  penalty  provided  in  Code  Section  31-22-13  shall  not 
apply  to  a  violation  of  subsection  (c),  (d),  or  (g)  of  this  Code  section.  The 
statute  of  limitations  for  any  action  alleging  a  violation  of  this  Code 
section  shall  be  two  years  from  the  date  of  the  alleged  violation. 

(f )  The  provisions  of  this  Code  section  shall  not  apply  to  situations  in 
which  an  HIV  test  is  ordered  or  required  in  connection  with  insurance 
coverage,  provided  that  the  person  to  be  tested  or  the  appropriate 
representative  of  that  person  has  agreed  to  have  the  test  administered 
under  such  procedures  as  may  be  established  by  the  Commissioner  of 
Insurance  after  consultation  with  the  Department  of  Community 
Health. 
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(g)  Notwithstanding  the  other  provisions  of  this  Code  section,  when 
exposure  of  a  health  care  provider  to  any  body  fluids  of  a  patient  occurs 
in  such  a  manner  as  to  create  any  risk  that  such  provider  might  become 
an  HIV  infected  person  if  the  patient  were  an  HIV  infected  person, 
according  to  current  infectious  disease  guidelines  of  the  Centers  for 
Disease  Control  and  Prevention  or  according  to  infectious  disease 
standards  of  the  health  care  facility  where  the  exposure  occurred,  a 
health  care  provider  otherwise  authorized  to  order  an  HIV  test  shall  be 
authorized  to  order  any  HIV  test  on  such  patient  and  obtain  the  results 
thereof: 


(1)  If  the  patient  or  the  patient’s  representative,  if  the  patient  is  a 
minor,  otherwise  incompetent,  or  unconscious,  does  not  refuse  the 
test  after  being  notified  that  the  test  is  to  be  ordered;  or 

(2)  If  the  patient  or  the  patient’s  representative  refuses  the  test, 
following  compliance  with  paragraph  (1)  of  this  subsection,  when  at 
least  one  other  health  care  provider  who  is  otherwise  authorized  to 
order  an  HIV  test  concurs  in  writing  to  the  testing  and  the  patient  is 
informed  of  the  results  of  the  test  and  is  provided  counseling  with 
regard  to  those  results.  (Code  1981,  §  31-22-9.2,  enacted  by  Ga.  L. 
1988,  p.  1799,  §  8;  Ga.  L.  1990,  p.  705,  §§  2,  3;  Ga.  L.  2000,  p.  20, 
§  20;  Ga.  L.  2006,  p.  72,  §  31/SB  465;  Ga.  L.  2007,  p.  173,  §  2/HB 
429;  Ga.  L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2013,  p.  294,  §  4-43/HB 
242;  Ga.  L.  2015,  p.  1346,  §  2/HB  436;  Ga.  L.  2016,  p.  752,  §  4/HB 
1058;  Ga.  L.  2018,  p.  1112,  §  31/SB  365.) 


The  2013  amendment,  effective  Janu¬ 
ary  1,  2014,  substituted  “Code  Section 
15-11-603”  for  “Code  Section  15-11-66.1”  in 
the  third  sentence  of  subsection  (c).  See 
Editor’s  notes  for  applicability. 

The  2015  amendment,  effective  July 
1,  2015,  substituted  “notifying  the  person” 
for  “counseling  the  person”  in  the  first 
sentence  of  subsection  (c);  and  substituted 
“provided  an  opportunity”  for  “provided 
counseling  and  an  opportunity”  near  the 
end  of  paragraph  (g)(1). 

The  2016  amendment,  effective  July 
1,  2016,  at  the  end  of  paragraph  (g)(1), 
deleted  “and  after  having  been  provided 
an  opportunity  to  refuse  the  test”  follow¬ 
ing  “be  ordered”;  and,  in  paragraph  (g)(2), 
inserted  “the  patient’s”  near  the  begin¬ 
ning,  substituted  “testing  and”  for  “test¬ 
ing,”,  and  deleted  “,  and  the  occurrence  of 
that  test  is  not  made  a  part  of  the  patient’s 
medical  records,  where  the  test  results  are 
negative,  without  the  patient’s  consent” 
following  “those  results”  at  the  end. 


The  2018  amendment,  effective  May 
8,  2018,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  deleted 
“31-17-4.2,”  following  “17-10-15,”  in  the 
third  sentence  of  subsection  (c). 

Editor’s  notes.  —  Ga.  L.  2013,  p.  294, 
§  5-1/HB  242,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall 
become  effective  on  January  1,  2014,  and 
shall  apply  to  all  offenses  which  occur  and 
juvenile  proceedings  commenced  on  and 
after  such  date.  Any  offense  occurring 
before  January  1,  2014,  shall  be  governed 
by  the  statute  in  effect  at  the  time  of  such 
offense  and  shall  be  considered  a  prior 
adjudication  for  the  purpose  of  imposing  a 
disposition  that  provides  for  a  different 
penalty  for  subsequent  adjudications,  of 
whatever  class,  pursuant  to  this  Act.  The 
enactment  of  this  Act  shall  not  affect  any 
prosecutions  for  acts  occurring  before  Jan¬ 
uary  1,  2014,  and  shall  not  act  as  an 
abatement  of  any  such  prosecutions.” 
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Failure  to  inform  patient.  —  Pa¬ 
tient’s  claim  against  a  doctor  and  hospital 
for  failure  to  report  the  positive  results  of 
the  patient’s  HIV  test  to  the  patient  as 
required  under  O.C.G.A.  §  31-22-9.2  was 
a  classic  medical  malpractice  claim,  de¬ 
spite  the  patient’s  claim  that  it  was  ordi¬ 


nary  negligence;  because  the  claim  was 
brought  eight  years  after  the  test,  the 
claim  was  barred  by  the  five-year  statute 
of  repose,  O.C.G.A.  §  9-3-71(b).  Piedmont 
Hospital,  Inc.  v.  D.  M.,  335  Ga.  App.  442, 
779  S.E.2d  36  (2015). 


CHAPTER  30 

REPORTS  ON  VETERANS  EXPOSED  TO  AGENT 

ORANGE 


Delayed  effective  date.  —  Code  Sec¬ 
tion  31-30-9  provides  that  this  chapter 
shall  become  effective  when  and  to  the 
extent  that  funds  are  appropriated  and 
available  to  the  Department  of  Human 
Resources  (now  Department  of  Commu¬ 
nity  Health)  under  an  appropriation 
which  specifically  refers  to  this  chapter 
and  provides  that  it  is  intended  for  the 


implementation  of  this  chapter.  Funds 
were  not  appropriated  at  the  1983,  1984, 
1985,  1986,  1987,  1988,  1989,  1990,  1991, 
1992,  1993,  1994,  1995,  1996,  1997,  1998, 
1999,  2000,  2001,  2002,  2003,  2004,  2005, 
2006,  2007,  2008,  2009,  2010,  2011,  2012, 
2013,  2014,  2015,  2016,  2017,  or  2018 
sessions  of  the  General  Assembly. 


CHAPTER  32 

ADVANCE  DIRECTIVES  FOR  HEALTH  CARE 


Sec.  preparing  advance  directives 

31-32-12.  Restriction  on  requiring  and  for  health  care. 


Law  reviews.  —  For  article,  “Explor¬ 
ing  the  Right  to  Die  in  the  U.S.,”  see  33 
Ga.  St.  U.L.  Rev.  1021  (2017).  For  article, 
“Unbefriended  and  Unrepresented:  Better 
Medical  Decision  Making  for  Incapaci¬ 
tated  Patients  Without  Healthcare  Surro¬ 
gates,”  see  33  Ga.  St.  U.L.  Rev.  923  (2017). 


For  article,  “Ending-Life  Decisions:  Some 
Disability  Perspectives,”  see  33  Ga.  St. 
U.L.  Rev.  893  (2017).  For  article,  “Distinc¬ 
tive  Factors  Affecting  the  Legal  Context  of 
End-Of-Life  Medical  Care  for  Older  Per¬ 
sons,”  see  33  Ga.  St.  U.L.  Rev.  869  (2017). 
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31-32-1.  Short  title. 

Law  reviews.  —  For  note,  “An  Ad-  Way  to  Be  Protective  of  Your  Rights,”  68 
vance  Directive:  The  Elective,  Effective  Mercer  L.  Rev.  521  (2017). 

JUDICIAL  DECISIONS 


Cited  in  Doctors  Hosp.  of  Augusta,  LLC 
v.  Alicea,  332  Ga.  App.  529,  774  S.E.2d  114 
(2015). 

31-32-2.  Definitions. 

Law  reviews.  —  For  note,  “An  Ad¬ 
vance  Directive:  The  Elective,  Effective 

JUDICIAL 

Genuine  issues  of  material  fact  as 
to  whether  medical  defendants  made 
good  faith  effort.  —  Trial  court  properly 
denied  summary  judgment  to  the  medical 
defendants  on  the  immunity  question  un¬ 
der  the  Georgia  Advance  Directive  for 
Health  Care  Act,  O.C.G.A. 
§  31-32-10(a)(2),  because  genuine  issues 
of  material  fact  existed  regarding  whether 

31-32-4.  Form. 


Way  to  Be  Protective  of  Your  Rights,”  68 
Mercer  L.  Rev.  521  (2017). 

DECISIONS 

the  defendants  made  a  good  faith  effort  to 
rely  on  the  directions  and  decisions  of  the 
patient’s  health  care  agent  under  the  Ad¬ 
vance  Directive  in  carrying  out  the  March 
7  intubation.  Doctors  Hosp.  of  Augusta, 
LLC  v.  Alicea,  332  Ga.  App.  529,  774 
S.E.2d  114  (2015),  aff’d,  299  Ga.  315,  788 
S.E.2d  392  (Ga.  2016). 


JUDICIAL  DECISIONS 


Genuine  issues  of  material  fact  as 
to  whether  medical  defendants  made 
a  good  faith  effort.  —  Trial  court  prop¬ 
erly  denied  summary  judgment  to  the 
medical  defendants  on  the  immunity 
question  under  the  Georgia  Advance  Di¬ 
rective  for  Health  Care  Act,  O.C.G.A. 
§  31-32-10(a)(2),  because  genuine  issues 
of  material  fact  existed  regarding  whether 


the  defendants  made  a  good  faith  effort  to 
rely  on  the  directions  and  decisions  of  the 
patient’s  health  care  agent  under  the  Ad¬ 
vance  Directive  in  carrying  out  the  March 
7  intubation.  Doctors  Hosp.  of  Augusta, 
LLC  v.  Alicea,  332  Ga.  App.  529,  774 
S.E.2d  114  (2015),  aff’d,  299  Ga.  315,  788 
S.E.2d  392  (Ga.  2016). 


31-32-5.  Execution;  use  of  form  or  other  forms;  witnesses;  cop¬ 
ies;  amendment. 


JUDICIAL  DECISIONS 


Genuine  issues  of  material  fact  as 
to  whether  medical  defendants  made 
a  good  faith  effort.  —  Trial  court  prop¬ 
erly  denied  summary  judgment  to  the 
medical  defendants  on  the  immunity 


question  under  the  Georgia  Advance  Di¬ 
rective  for  Health  Care  Act,  O.C.G.A. 
§  31-32-10(a)(2),  because  genuine  issues 
of  material  fact  existed  regarding  whether 
the  defendants  made  a  good  faith  effort  to 
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rely  on  the  directions  and  decisions  of  the 
patient’s  health  care  agent  under  the  Ad¬ 
vance  Directive  in  carrying  out  the  March 
7  intubation.  Doctors  Hosp.  of  Augusta, 


LLC  v.  Alicea,  332  Ga.  App.  529,  774 
S.E.2d  114  (2015),  aff’d,  299  Ga.  315,  788 
S.E.2d  392  (Ga.  2016). 


31-32-7.  Duties  and  responsibilities  of  health  care  agents. 


JUDICIAL  DECISIONS 


Genuine  issues  of  material  fact  as 
to  whether  medical  defendants  made 
a  good  faith  effort.  —  Trial  court  prop¬ 
erly  denied  summary  judgment  to  the 
medical  defendants  on  the  immunity 
question  under  the  Georgia  Advance  Di¬ 
rective  for  Health  Care  Act,  O.C.G.A. 
§  31-32-10(a)(2),  because  genuine  issues 
of  material  fact  existed  regarding  whether 


the  defendants  made  a  good  faith  effort  to 
rely  on  the  directions  and  decisions  of  the 
patient’s  health  care  agent  under  the  Ad¬ 
vance  Directive  in  carrying  out  the  March 
7  intubation.  Doctors  Hosp.  of  Augusta, 
LLC  v.  Alicea,  332  Ga.  App.  529,  774 
S.E.2d  114  (2015),  aff’d,  299  Ga.  315,  788 
S.E.2d  392  (Ga.  2016). 


31-32-8.  Duties  and  responsibilities  of  health  care  providers. 


Law  reviews.  —  For  note,  “An  Ad-  Way  to  Be  Protective  of  Your  Rights,”  68 
vance  Directive:  The  Elective,  Effective  Mercer  L.  Rev.  521  (2017). 


JUDICIAL  DECISIONS 


Genuine  issues  of  material  fact  as 
to  whether  medical  defendants  made 
a  good  faith  effort.  —  Trial  court  prop¬ 
erly  denied  summary  judgment  to  the 
medical  defendants  on  the  immunity 
question  under  the  Georgia  Advance  Di¬ 
rective  for  Health  Care  Act,  O.C.G.A. 
§  3 1-32- 10(a)(2),  because  genuine  issues 
of  material  fact  existed  regarding  whether 
the  defendants  made  a  good  faith  effort  to 
rely  on  the  directions  and  decisions  of  the 
patient’s  health  care  agent  under  the  Ad¬ 
vance  Directive  in  carrying  out  the  March 
7  intubation.  Doctors  Hosp.  of  Augusta, 
LLC  v.  Alicea,  332  Ga.  App.  529,  774 
S.E.2d  114  (2015),  aff’d,  299  Ga.  315,  788 
S.E.2d  392  (Ga.  2016). 

Under  advanced  directive,  will  of 
patient  or  patient’s  agent  controls.  — 
Under  the  Georgia  Advance  Directive  for 
Health  Care  Act,  O.C.G.A.  §  31-32-1  et 
seq.,  it  is  the  will  of  the  patient  or  the 
patient’s  designated  health  care  agent, 
rather  than  the  will  of  the  health  care 
provider,  that  controls;  and  O.C.G.A. 
§  31-32-8(1)  enforces  that  purpose  by  de¬ 
claring  that  a  health  care  provider  who 
believes  a  declarant  is  unable  to  under¬ 


stand  the  general  nature  of  the  health 
care  procedure  which  the  provider  deems 
necessary  shall  consult  with  any  available 
health  care  agent  known  to  the  health 
care  provider  who  then  has  power  to  act 
for  the  declarant  under  an  advance  direc¬ 
tive  for  health  care.  Doctors  Hospital  of 
Augusta,  LLC  v.  Alicea,  299  Ga.  315,  788 
S.E.2d  392  (2016). 

No  immunity  for  health  care  pro¬ 
vider.  —  After  the  designated  health  care 
agent  sued  a  hospital  and  a  doctor  for 
intubating  and  putting  the  agent’s  grand¬ 
mother  on  a  mechanical  ventilator,  con¬ 
trary  to  the  grandmother’s  advance  direc¬ 
tive  for  health  care,  the  trial  court 
properly  rejected  the  doctor’s  immunity 
argument  under  the  Georgia  Advance  Di¬ 
rective  for  Health  Care  Act,  O.C.G.A. 
§  31-32-1  et  seq.,  and  properly  denied 
summary  judgment  on  that  ground  be¬ 
cause  there  was  a  clear  factual  dispute 
about  whether  the  doctor  relied  at  all  on 
any  directive  from  the  agent  in  acting  to 
order  the  intubation;  and  there  was  ap¬ 
parently  undisputed  evidence  that  the 
doctor  did  not  tell  the  agent  that  the 
doctor  was  unwilling  to  comply  with  the 
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agent’s  decision,  or  promptly  inform  the  Hospital  of  Augusta,  LLC  v.  Alicea,  299 
agent  of  the  doctor’s  decision.  Doctors  Ga.  315,  788  S.E.2d  392  (2016). 

31-32-10.  Immunity  from  liability  or  disciplinary  action. 

Law  reviews.  —  For  note,  “An  Ad-  Way  to  Be  Protective  of  Your  Rights,”  68 
vance  Directive:  The  Elective,  Effective  Mercer  L.  Rev.  521  (2017). 


JUDICIAL  DECISIONS 


Genuine  issues  of  material  fact  as 
to  whether  medical  defendants  made 
a  good  faith  effort.  —  Trial  court  prop¬ 
erly  denied  summary  judgment  to  the 
medical  defendants  on  the  immunity 
question  under  the  Georgia  Advance  Di¬ 
rective  for  Health  Care  Act,  O.C.G.A. 
§  31-32-10(a)(2),  because  genuine  issues 
of  material  fact  existed  regarding  whether 
the  defendants  made  a  good  faith  effort  to 
rely  on  the  directions  and  decisions  of  the 
patient’s  health  care  agent  under  the  Ad¬ 
vance  Directive  in  carrying  out  the  March 
7  intubation.  Doctors  Hosp.  of  Augusta, 
LLC  v.  Alicea,  332  Ga.  App.  529,  774 
S.E.2d  114  (2015),  aff’d,  299  Ga.  315,  788 
S.E.2d  392  (Ga.  2016). 

No  immunity  for  health  care  pro¬ 
vider.  —  When  the  health  care  provider 
makes  the  patient’s  health  care  decisions 
based  on  the  provider’s  own  judgment, 
without  relying  in  good  faith  on  what  the 
patient’s  designated  health  care  agent  di¬ 
rected,  the  provider  must  defend  those 
actions  without  the  immunity  given  in 


O.C.G.A.  §  31-32-10(a).  Doctors  Hospital 
of  Augusta,  LLC  v.  Alicea,  299  Ga.  315, 
788  S.E.2d  392  (2016). 

After  the  designated  health  care  agent 
sued  a  hospital  and  a  doctor  for  intubating 
and  putting  the  agent’s  grandmother  on  a 
mechanical  ventilator,  contrary  to  the 
grandmother’s  advance  directive  for 
health  care,  the  trial  court  properly  re¬ 
jected  the  doctor’s  immunity  argument 
under  the  Georgia  Advance  Directive  for 
Health  Care  Act,  O.C.G.A.  §  31-32-1  et 
seq.,  and  properly  denied  summary  judg¬ 
ment  on  that  ground  because  there  was  a 
clear  factual  dispute  about  whether  the 
doctor  relied  at  all  on  any  directive  from 
the  agent  in  acting  to  order  the 
intubation;  and  there  was  apparently  un¬ 
disputed  evidence  that  the  doctor  did  not 
tell  the  agent  that  the  doctor  was  unwill¬ 
ing  to  comply  with  the  agent’s  decision,  or 
promptly  inform  the  agent  of  the  doctor’s 
decision.  Doctors  Hospital  of  Augusta, 
LLC  v.  Alicea,  299  Ga.  315,  788  S.E.2d  392 
(2016). 


31-32-12.  Restriction  on  requiring  and  preparing  advance  di¬ 
rectives  for  health  care. 


(a)  No  physician,  health  care  facility,  or  health  care  provider  and  no 
health  care  service  plan,  insurer  issuing  disability  insurance,  or 
self-insured  employee  welfare  benefit  plan  shall  require  any  person  to 
execute  an  advance  directive  for  health  care  as  a  condition  for  being 
insured  for  or  receiving  health  care  services. 

(b)  No  health  care  facility  shall  prepare  or  offer  to  prepare  an 
advance  directive  for  health  care  unless  specifically  requested  to  do  so 
by  a  person  desiring  to  execute  an  advance  directive  for  health  care.  For 
purposes  of  this  subsection,  the  Department  of  Corrections  shall  not  be 
deemed  to  be  a  health  care  facility.  (Code  1981,  §  31-32-12,  enacted  by 
Ga.  L.  2007,  p.  133,  §  2/HB  24;  Ga.  L.  2017,  p.  164,  §  57/HB  127.) 
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The  2017  amendment,  effective  July  “self-insured  employee  welfare  benefit 
1,  2017,  substituted  “or  self-insured  em-  plan,  or  nonprofit  hospital  service  plan” 
ployee  welfare  benefit  plan”  for  near  the  middle  of  subsection  (a). 

31-32-14.  Effect  of  chapter  on  other  legal  rights  and  duties. 

JUDICIAL  DECISIONS 

Cited  in  Doctors  Hosp.  of  Augusta,  LLC 
v.  Alicea,  332  Ga.  App.  529,  774  S,E.2d  114 
(2015). 


CHAPTER  33 

HEALTH  RECORDS 

Sec.  Sec. 

31-33-3.  Costs  of  copying  and  mailing;  psychological,  and  other  men- 

patient’s  rights  as  to  records;  tal  health  records, 

applicability  to  psychiatric,  31-33-4.  Mental  health  records. 

31-33-2.  Furnishing  copy  of  records  to  patient,  provider,  or 
other  authorized  person. 

JUDICIAL  DECISIONS 

Patient’s  authorization  required.  —  of  patient  authorizations  as  the  new  prac- 
Trial  court  did  not  abuse  the  court’s  dis-  tice  owned  the  records.  Gerguis  v. 
cretion  in  denying  the  doctors’  copies  of  Statesboro  HMA Medical  Group,  LLC,  331 
records  of  former  patients  in  the  absence  Ga.  App.  867,  772  S.E.2d  227  (2015). 

31-33-3.  Costs  of  copying  and  mailing;  patient’s  rights  as  to 
records;  applicability  to  psychiatric,  psychological, 
and  other  mental  health  records. 

(a)  The  party  requesting  the  patient’s  records  shall  be  responsible  to 
the  provider  for  the  costs  of  copying  and  mailing  the  patient’s  record.  A 
charge  of  up  to  $20.00  may  be  collected  for  search,  retrieval,  and  other 
direct  administrative  costs  related  to  compliance  with  the  request 
under  this  chapter.  A  fee  for  certifying  the  medical  records  may  also  be 
charged  not  to  exceed  $7.50  for  each  record  certified.  The  actual  cost  of 
postage  incurred  in  mailing  the  requested  records  may  also  be  charged. 
In  addition,  copying  costs  for  a  record  which  is  in  paper  form  shall  not 
exceed  $.75  per  page  for  the  first  20  pages  of  the  patient’s  records  which 
are  copied;  $.65  per  page  for  pages  21  through  100;  and  $.50  for  each 
page  copied  in  excess  of  100  pages.  All  of  the  fees  allowed  by  this  Code 
section  may  be  adjusted  annually  in  accordance  with  the  medical 
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component  of  the  consumer  price  index.  The  Department  of  Community 
Health  shall  be  responsible  for  calculating  this  annual  adjustment, 
which  will  become  effective  on  July  1  of  each  year.  To  the  extent  the 
request  for  medical  records  includes  portions  of  records  which  are  not  in 
paper  form,  including  but  not  limited  to  radiology  films,  models,  or  fetal 
monitoring  strips,  the  provider  shall  be  entitled  to  recover  the  full 
reasonable  cost  of  such  reproduction.  Payment  of  such  costs  may  be 
required  by  the  provider  prior  to  the  records  being  furnished.  This 
subsection  shall  not  apply  to  records  requested  in  order  to  make  or 
complete  an  application  for  a  disability  benefits  program. 

(b)  The  rights  granted  to  a  patient  or  other  person  under  this  chapter 
are  in  addition  to  any  other  rights  such  patient  or  person  may  have 
relating  to  access  to  a  patient’s  records;  however,  nothing  in  this 
chapter  shall  be  construed  as  granting  to  a  patient  or  person  any  right 
of  ownership  in  the  records,  as  such  records  are  owned  by  and  are  the 
property  of  the  provider. 

(c)  This  Code  section  shall  apply  to  psychiatric,  psychological,  and 
other  mental  health  records  of  a  patient.  (Code  1981,  §  31-32-3, 
enacted  by  Ga.  L.  1984,  p.  1680,  §  1;  Code  1981,  §  31-33-3,  as 
redesignated  by  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  2001,  p.  1157,  §  2;  Ga. 
L.  2015,  p.  949,  §  1/HB  385;  Ga.  L.  2016,  p.  549,  §  1/HB  910.) 

The  2015  amendment,  effective  July  The  2016  amendment,  effective  July 
1,  2015,  substituted  “Department  of  Com-  1,  2016,  added  subsection  (c). 
munity  Health”  for  “Office  of  Planning  and 
Budget”  in  the  seventh  sentence  of  subsec¬ 
tion  (a). 


JUDICIAL  DECISIONS 


Cited  in  Best  Jewelry  Mfg.  Co.  v.  Reed 
Elsevier  Inc.,  334  Ga.  App.  826,  780 
S.E.2d  689  (2015). 

31-33-4.  Mental  health  records. 

The  provisions  of  this  chapter,  except  as  otherwise  provided  in  Code 
Sections  31-33-3,  31-33-7,  and  31-33-8,  shall  not  apply  to  psychiatric, 
psychological,  or  other  mental  health  records  of  a  patient.  (Code  1981, 
§  31-32-4,  enacted  by  Ga.  L.  1984,  p.  1680,  §  1;  Code  1981,  §  31-33-4, 
as  redesignated  by  Ga.  L.  1985,  p.  149,  §  31;  Ga.  L.  2010,  p.  286, 
§  18/SB  244;  Ga.  L.  2016,  p.  549,  §  2/HB  910.) 

The  2016  amendment,  effective  July  “31-33-3,”  and  inserted  a  comma  following 
1,  2016,  in  this  Code  section,  inserted  “31-33-7”. 
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CHAPTER  34 


MEDICAL  PROFESSIONALS  FOR  RURAL  ASSISTANCE 


Article  1 

General  Provisions 


Sec. 

31-34-1.  Short  title. 

31-34-2.  Purpose  and  intent  of  article. 

31-34-3.  Administration  by  Georgia 
Board  for  Physician  Workforce. 

31-34-4.  Loan  applicant  qualifications; 
rules  and  regulations. 

31-34-4.1.  Grants  to  hospitals  and  other 
entities;  use  of  funds;  rules  and 
regulations  authorized. 

31-34-5.  Service  cancelable  loan; 

amount;  repayment;  determi¬ 
nation  of  underserved  rural  ar¬ 
eas. 

31-34-6.  Contract  between  applicant 


Sec. 

and  state  agreeing  to  terms 
and  conditions  of  loan;  breach 
of  contract;  service  cancelable 
contracts. 

31-34-7.  Cancellation  of  contract. 

31-34-8.  Funding. 

31-34-9.  Biennial  report  to  General  As¬ 
sembly. 

Article  2 
Grant  Program 

31-34-20.  Grant  program  for  physicians 
serving  underserved  rural  ar¬ 
eas;  eligibility  qualifications; 
time  of  practice;  rules  and  reg¬ 
ulations. 


ARTICLE  1 

GENERAL  PROVISIONS 


Editor’s  notes.  —  The  existing  provi-  Article  1  by  Ga.  L.  2018,  p.  132, 
sions  of  Chapter  34  were  designated  as  §  6/HB769,  effective  July  1,  2018. 

31-34-1.  Short  title. 


This  article  shall  be  known  and  may  be  cited  as  the  “Physicians, 
Dentists,  Physician  Assistants,  and  Advanced  Practice  Registered 
Nurses  for  Rural  Areas  Assistance  Act.”  (Code  1981,  §  31-34-1,  enacted 
by  Ga.  L.  1989,  p.  1234,  §  1;  Ga.  L.  2010,  p.  322,  §  1/HB  866;  Ga.  L. 
2017,  p.  397,  §  1/HB  427;  Ga.  L.  2018,  p.  132,  §  6/HB  769.) 


The  2017  amendment,  effective  July 
1,  2017,  inserted  “,  Dentists,  Physician 
Assistants,  and  Advanced  Practice  Regis¬ 
tered  Nurses”  in  the  middle  of  this  Code 
section. 


The  2018  amendment,  effective  July 
1,  2018,  substituted  “This  article”  for 
“This  chapter”  at  the  beginning  of  this 
Code  section. 


31-34-2.  Purpose  and  intent  of  article. 


It  is  the  purpose  of  this  article  to  increase  the  number  of  physicians, 
dentists,  physician  assistants,  and  advanced  practice  registered  nurses 
in  underserved  rural  areas  of  Georgia  by  making  loans  to  physicians, 
dentists,  physician  assistants,  and  advanced  practice  registered  nurses 
who  have  completed  their  medical  or  health  care  education  and 
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allowing  such  loans  to  be  repaid  by  such  physicians,  dentists,  physician 
assistants,  and  advanced  practice  registered  nurses  agreeing  to  prac¬ 
tice  medicine  or  provide  health  care  services  in  such  rural  areas  and  by 
making  grants  to  hospitals  and,  as  determined  by  the  Georgia  Board  for 
Physician  Workforce,  other  health  care  entities,  local  governments,  and 
civic  organizations  in  underserved  rural  areas  of  Georgia  that  agree  to 
provide  matching  funds  to  the  grant,  with  the  intent  to  enhance 
recruitment  efforts  in  bringing  physicians,  dentists,  physician  assis¬ 
tants,  and  advanced  practice  registered  nurses  to  such  areas.  It  is  the 
intent  of  the  General  Assembly  that  if  funds  are  available  to  the 
Georgia  Board  for  Physician  Workforce  to  make  loans,  grants,  or 
scholarships  under  this  article  or  under  other  applicable  state  law,  the 
Georgia  Board  for  Physician  Workforce  shall  give  priority  to  loans  and 
scholarships  under  Part  6  of  Article  7  of  Chapter  3  of  Title  20  and  to 
loans  under  Code  Section  31-34-4.  (Code  1981,  §  31-34-2,  enacted  by 
Ga.  L.  1989,  p.  1234,  §  1;  Ga.  L.  2006,  p.  152,  §  2B/HB  1178;  Ga.  L. 
2009,  p.  8,  §  31/SB  46;  Ga.  L.  2010,  p.  322,  §  1/HB  866;  Ga.  L.  2011,  p. 
459,  §  2/HB  509;  Ga.  L.  2017,  p.  397,  §  2/HB  427;  Ga.  L.  2018,  p.  132, 
§  6/HB  769.) 


The  2017  amendment,  effective  July 
1,  2017,  in  the  first  sentence,  inserted  “, 
dentists,  physician  assistants,  and  ad¬ 
vanced  practice  registered  nurses”  four 
times,  deleted  “physician”  preceding  “un¬ 
derserved”  twice,  inserted  “or  health 


care”,  and  inserted  “or  provide  health  care 
services”. 

The  2018  amendment,  effective  July 
1,  2018,  substituted  “this  article”  for  “this 
chapter”  twice  in  this  Code  section. 


31-34-3.  Administration  by  Georgia  Board  for  Physician  Work- 
force. 


This  article  shall  be  administered  by  the  Georgia  Board  for  Physician 
Workforce,  and,  as  used  in  this  article,  the  word  “board”  means  the 
Georgia  Board  for  Physician  Workforce  created  in  Code  Section  49-10-1. 
(Code  1981,  §  31-34-3,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1;  Ga.  L. 
2010,  p.  322,  §  1/HB  866;  Ga.  L.  2011,  p.  459,  §  2/HB  509;  Ga.  L.  2018, 
p.  132,  §  6/HB  769.) 

The  2018  amendment,  effective  July  substituted  “this  article”  for  “this  chapter” 
1,  2018,  substituted  “This  article”  for  near  the  middle  of  this  Code  section. 
“This  chapter”  near  the  beginning  and 

31-34-4.  Loan  applicant  qualifications;  rules  and  regulations. 

(a)  A  physician,  dentist,  physician  assistant,  or  advanced  practice 
registered  nurse  who  receives  a  loan  under  the  program  provided  for  in 
this  article  shall  be  a  citizen  or  national  of  the  United  States  licensed  to 
practice  his  or  her  health  care  profession  within  the  State  of  Geoigia  at 
the  time  the  loan  is  made,  and  shall  be  a  graduate  of  an  accredited 
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graduate  medical  education  program  or  other  applicable  accredited 
health  care  education  program  located  in  the  United  States  which  has 
received  accreditation  or  provisional  accreditation  by  the  Accreditation 
Council  for  Graduate  Medical  Education  or  the  American  Osteopathic 
Association  or  such  other  applicable  accreditation  for  other  health  care 
education  programs,  as  determined  by  the  board. 

(b)  The  board  shall  make  a  full  investigation  of  the  qualifications  of 
an  applicant  for  a  loan  under  the  provisions  of  this  article  to  determine 
the  applicant’s  fitness  for  participation  in  such  loan  program,  and  for 
such  purposes,  the  board  may  propound  such  examinations  to  appli¬ 
cants  as  the  board  deems  proper.  The  board’s  investigation  shall  include 
a  determination  of  the  outstanding  medical  or  health  care  education 
loans  incurred  by  the  applicant  while  completing  his  or  her  medical  or 
health  care  education  and  training. 

(c)  The  board  is  authorized  to  consider  among  other  criteria  for 
granting  loans  under  the  provisions  of  this  article  the  state  residency 
status  and  home  area  of  the  applying  physician,  dentist,  physician 
assistant,  or  advanced  practice  registered  nurse  and  to  give  priority  to 
those  applicants  who  are  physicians,  dentists,  physician  assistants,  and 
advanced  practice  registered  nurses  actively  practicing  or  beginning 
active  practice  in  specialties  experiencing  shortages  or  distribution 
problems  in  rural  areas  of  this  state  as  determined  by  the  board 
pursuant  to  rules  and  regulations  adopted  by  it  in  accordance  with  this 
article. 


(d)  The  board  may  adopt  and  prescribe  such  rules  and  regulations  as 
it  deems  necessary  or  appropriate  to  administer  and  carry  out  the  loan 
program  provided  for  in  this  article.  Such  rules  and  regulations  shall 
provide  for  fixing  the  rate  of  regular  interest  to  accrue  on  loans  granted 
under  the  provisions  of  this  article.  Such  regular  rate  of  interest  shall 
not  exceed  by  more  than  2  percent  the  prime  rate  published  from  time 
to  time  by  the  Board  of  Governors  of  the  Federal  Reserve  System. 
Within  such  limitation,  the  regular  rate  of  interest  may  be  increased  for 
new  recipients  of  loans  under  this  article.  (Code  1981,  §  31-34-4, 
enacted  by  Ga.  L.  1989,  p.  1234,  §  1;  Ga.  L.  2006,  p.  152,  §  2C/HB  1178; 
Ga.  L.  2009,  p.  859,  §  2/HB  509;  Ga.  L.  2010,  p.  322,  §  1/HB  866;  Ga. 
L.  2017,  p.  397,  §  3/HB  427;  Ga.  L.  2018,  p.  132,  §  6/HB  769.) 


The  2017  amendment,  effective  July 
1,  2017,  in  subsection  (a),  inserted  den¬ 
tist,  physician  assistant,  or  advanced 
practice  registered  nurse”,  substituted 
“his  or  her  health  care  profession”  for 
“medicine”,  inserted  “or  other  applicable 
accredited  health  care  education  pro¬ 
gram”,  and  added  “or  such  other  applica¬ 
ble  accreditation  for  other  health  care 


education  programs,  as  determined  by  the 
board.”;  in  subsection  (b),  in  the  second 
sentence,  inserted  “or  health  care”  twice; 
and,  in  subsection  (c),  near  the  middle, 
inserted  “,  dentist,  physician  assistant,  or 
advanced  practice  registered  nurse”,  and 
inserted  “,  dentists,  physician  assistants, 
and  advanced  practice  registered  nurses”. 

The  2018  amendment,  effective  July 
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1,  2018,  substituted  “this  article”  for  “this 
chapter”  throughout  this  Code  section. 

31-34-4.1.  Grants  to  hospitals  and  other  entities;  use  of  funds; 
rules  and  regulations  authorized. 


(a)  After  providing  priority  consideration  to  granting  loans  pursuant 
to  Code  Section  31-34-4,  the  board  is  authorized  to  make  grants  to 
hospitals  and,  as  determined  by  the  board,  other  health  care  entities, 
local  governments,  and  civic  organizations  in  underserved  rural  areas 
of  Georgia,  provided  that  any  such  hospital,  health  care  entity,  local 
government,  or  civic  organization  matches  such  grant  in  an  amount  not 
less  than  such  grant.  Such  grants  shall  be  for  the  purpose  of  enhancing 
recruitment  efforts  in  bringing  physicians,  dentists,  physician  assis¬ 
tants,  and  advanced  practice  registered  nurses  to  such  areas. 

(b)  Acceptable  expenditures  of  grant  funds  by  a  hospital  or  other 
health  care  entity,  local  government,  or  civic  organization  include,  but 
are  not  limited  to,  medical  or  health  care  education  loan  repayment, 
salary  supplements  for  physicians,  dentists,  physician  assistants,  and 
advanced  practice  registered  nurses,  and  additional  support  staff  for  a 
physician’s,  dentist’s,  physician  assistant’s,  or  advanced  practice  regis¬ 
tered  nurse’s  office.  Grant  funds  shall  not  be  used  for  hiring  or  paying 
a  recruiting  firm  or  individual  recruiter. 

(c)  The  board  is  authorized  to  give  priority  over  other  grant  appli¬ 
cants  to  applicant  hospitals  and  other  health  care  entities,  local 
governments,  and  civic  organizations  in  rural  areas  of  this  state 
experiencing  shortages  or  distribution  problems  of  certain  specialties  as 
determined  by  the  board  pursuant  to  rules  and  regulations  adopted  by 
the  board  in  accordance  with  this  article. 

(d)  The  board  may  adopt  and  prescribe  such  rules  and  regulations  as 
it  deems  necessary  or  appropriate  to  administer  and  carry  out  the  grant 
program  provided  for  in  this  article.  Such  rules  and  regulations  shall 
provide  for  the  criteria  that  must  be  met  by  an  applicant  and  the 
penalties  that  shall  be  incurred  for  failure  to  comply  with  the  grant 
requirements.  (Code  1981,  §  31-34-4.1,  enacted  by  Ga.  L.  2010,  p.  322, 
§  1/HB  866;  Ga.  L.  2017,  p.  397,  §  4/HB  427;  Ga.  L.  2018,  p.  132, 

§  6/HB  769.) 


The  2017  amendment,  effective  July 
1,  2017,  in  subsection  (a),  deleted  “physi¬ 
cian”  preceding  “underserved”  in  the  first 
sentence,  and  inserted  “,  dentists,  physi¬ 
cian  assistants,  and  advanced  practice 
registered  nurses”  near  the  end  of  the 
second  sentence;  and,  in  the  first  sentence 
of  subsection  (b),  inserted  “or  health  care”, 
inserted  “,  dentists,  physician  assistants, 


and  advanced  practice  registered  nurses”, 
and  inserted  “,  dentist’s,  physician  assis¬ 
tant’s,  or  advanced  practice  registered 
nurse’s”  near  the  end. 

The  2018  amendment,  effective  July 
1,  2018,  substituted  “this  article”  for  “this 
chapter”  at  the  end  of  subsection  (c)  and  at 
the  end  of  the  first  sentence  of  subsection 
(d). 
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31-34-5.  Service  cancelable  loan;  amount;  repayment;  determi¬ 
nation  of  underserved  rural  areas. 

(a) (1)  The  board  shall  have  the  authority  to  grant  to  each  applicant 
approved  by  the  board  on  a  one-year  renewable  basis  a  service 
cancelable  loan  for  a  period  not  exceeding  four  years.  The  amount  of 
the  loan  shall  be  determined  by  the  board,  but  such  amount  shall  be 
related  to  the  applicant’s  outstanding  obligations  incurred  as  a  direct 
result  of  completing  medical  or  health  care  education  and  training. 

(2)  A  loan  or  loans  to  each  approved  applicant  shall  be  granted  on 
the  condition  that  the  full  amount  of  the  loan  or  loans  shall  be  repaid 
to  the  State  of  Georgia  in  services  to  be  rendered  by  the  applicant’s 
practicing  his  or  her  profession  in  a  board  approved  physician, 
dentist,  physician  assistant,  or  advanced  practice  registered  nurse 
underserved  rural  area  of  Georgia.  For  each  full  year  of  practicing  his 
or  her  profession  in  such  underserved  rural  area,  the  physician, 
dentist,  physician  assistant,  or  advanced  practice  registered  nurse 
who  obtained  the  loan  shall  receive  credit  for  the  full  amount  of  one 
year’s  loan  plus  regular  interest  which  accrued  on  such  amount. 

(b) (1)  The  board  shall  have  the  authority  to  make  grants  to  each 
applicant  hospital  or  other  health  care  entity,  local  government,  or 
civic  organization  approved  by  the  board  on  a  yearly  basis,  renewable 
each  year  at  the  discretion  of  the  board.  The  amount  of  the  grant  shall 
be  determined  by  the  board,  but  such  amount  shall  be  related  to  and 
shall  not  exceed  the  applicant’s  proposed  expenditures  to  enhance 
recruitment  efforts  in  bringing  one  or  more  physicians,  dentists, 
physician  assistants,  or  advanced  practice  registered  nurses  to  the 
underserved  rural  area. 

(2)  A  grant  to  an  approved  applicant  shall  be  made  on  any 
condition  or  conditions  determined  by  the  board,  which  may  include, 
but  not  be  limited  to,  that  one  or  more  physicians,  dentists,  physician 
assistants,  or  advanced  practice  registered  nurses  are  employed  and 
retained  in  the  underserved  rural  area  for  a  prescribed  minimum 
length  of  time. 

(c)  In  making  a  determination  of  physician,  dentist,  physician  assis¬ 
tant,  or  advanced  practice  registered  nurse  underserved  rural  areas  of 
Georgia,  the  board  shall  seek  the  advice  and  assistance  of  the  Depart¬ 
ment  of  Public  Health,  the  University  of  Georgia  Cooperative  Extension 
Service,  the  Department  of  Community  Affairs,  and  such  other  public  or 
private  associations  or  organizations  as  the  board  determines  to  be  of 
assistance  in  making  such  determinations.  Criteria  to  determine  phy¬ 
sician,  dentist,  physician  assistant,  or  advanced  practice  registered 
nurse  underserved  rural  areas  shall  include,  but  shall  not  be  limited  to, 
relevant  statistical  data  related  to  the  following: 
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(1)  The  ratio  of  physicians,  dentists,  physician  assistants,  or  ad¬ 
vanced  practice  registered  nurses  to  population  in  the  area; 

(2)  Indications  of  the  health  status  of  the  population  in  the  area; 

(3)  The  poverty  level  and  dependent  age  groups  of  the  population 
in  the  area; 

(4)  Indications  of  community  support  for  more  physicians,  den¬ 
tists,  physician  assistants,  or  advanced  practice  registered  nurses  in 
the  area;  and 

(5)  Indications  that  access  to  the  physician’s,  dentist’s,  physician 
assistant’s,  or  advanced  practice  registered  nurse’s  services  is  avail¬ 
able  to  every  person  in  the  underserved  area  regardless  of  ability  to 
pay.  (Code  1981,  §  31-34-5,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1;  Ga. 
L.  2009,  p.  453,  §  1-4/HB  228;  Ga.  L.  2010,  p.  322,  §  1/HB  866;  Ga.  L. 
2011,  p.  459,  §  3/HB  509;  Ga.  L.  2011,  p.  705,  §  6-3/HB  214;  Ga.  L. 
2017,  p.  397,  §  5/HB  427.) 

The  2017  amendment,  effective  July  leted  “a  physician”  preceding  “under- 
1,  2017,  throughout  this  Code  section,  served”  in  the  last  sentence  of  paragraph 
inserted  “,  dentist,  physician  assistant,  or  (a)(2);  deleted  “physician”  preceding  “un¬ 
advanced  practice  registered  nurse”  and  derserved”  throughout  subsection  (b);  and 
inserted  “,  dentists,  physician  assistants,  substituted  “,  dentist’s,  physician  assis- 
or  advanced  practice  registered  nurses”;  tant’s,  or  advanced  practice  registered 
inserted  “or  health  care”  near  the  end  of  nurse’s”  in  the  middle  of  paragraph  (c)(5). 
the  last  sentence  of  paragraph  (a)(1);  de- 

31-34-6.  Contract  between  applicant  and  state  agreeing  to 
terms  and  conditions  of  loan;  breach  of  contract;  ser¬ 
vice  cancelable  contracts. 

(a)(1)  Before  being  granted  a  service  cancelable  loan  provided  for  in 
this  article,  each  applicant  therefor  shall  enter  into  a  contract  with 
the  State  of  Georgia  agreeing  to  the  terms  and  conditions  upon  which 
the  loan  is  granted,  which  contract  shall  include  such  terms  and 
conditions  as  will  carry  out  the  purposes  and  intent  of  this  article. 
The  chairperson  of  the  board  and  the  executive  director  of  the  board, 
acting  for  and  on  behalf  of  the  State  of  Georgia,  shall  execute  the 
contract  for  the  board.  The  contract  shall  also  be  properly  executed  by 
the  applicant.  The  board  is  vested  with  full  and  complete  authority  to 
bring  an  action  in  its  own  name  against  any  recipient  of  a  loan  under 
the  provisions  of  this  article  for  the  performance  of  the  contract  and 
to  collect  any  amount  that  may  be  due  under  the  contract. 

(2)  Any  recipient  of  a  loan  under  the  provisions  of  this  article  who 
breaches  the  contract  for  such  loan  by  either  failing  to  begin  or  failing 
to  complete  the  rural  practice  service  obligation  under  the  contract 
shall  be  immediately  liable  to  the  board  for  twice  the  total  uncredited 
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amount  of  all  loans  contracted  for  with  the  recipient,  such  uncredited 
amount  to  be  prorated  on  a  monthly  basis  respecting  the  recipient’s 
actual  service  rendered  and  the  total  service  obligation.  For  compel¬ 
ling  reasons  provided  for  in  rules  or  regulations  of  the  board,  the 
board  may  agree  to  and  accept  a  lesser  measure  of  damages  for  the 
breach  of  a  contract. 

(b)(1)  Before  receiving  a  grant  under  this  article,  each  approved 
applicant  hospital  or  other  health  care  entity,  local  government,  or 
civic  organization  shall  enter  into  a  service  cancelable  contract  with 
the  State  of  Georgia  agreeing  to  the  terms  and  conditions  upon  which 
the  grant  is  made,  which  contract  shall  include  such  terms  and 
conditions  as  will  carry  out  the  purposes  and  intent  of  this  article. 
The  chairperson  of  the  board  and  the  executive  director  of  the  board, 
acting  for  and  on  behalf  of  the  State  of  Georgia,  shall  execute  the 
contract  for  the  board.  The  contract  shall  also  be  properly  executed  by 
the  applicant.  The  board  is  vested  with  full  and  complete  authority  to 
bring  an  action  in  its  own  name  against  any  recipient  of  a  grant  under 
the  provisions  of  this  article  for  the  performance  of  the  contract  and 
to  collect  any  amount  that  may  be  due  under  the  contract. 

(2)  Any  recipient  of  a  grant  under  the  provisions  of  this  article  who 
breaches  the  contract  for  such  grant  shall  be  liable  for  the  measure  of 
damages  specified  in  the  contract  for  the  breach  of  such  contract. 
(Code  1981,  §  31-34-6,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1;  Ga.  L. 
2010,  p.  322,  §  1/HB  866;  Ga.  L.  2018,  p.  132,  §  6/HB  769.) 

The  2018  amendment,  effective  July 
1,  2018,  substituted  “this  article”  for  “this 
chapter”  throughout  this  Code  section. 

31-34-7.  Cancellation  of  contract. 

(a)  The  board  shall  have  the  authority  to  cancel  the  contract  of  any 
recipient  of  a  loan  under  this  article  for  cause  deemed  sufficient  by  the 
board,  provided  that  such  authority  shall  not  be  arbitrarily  or  unrea¬ 
sonably  exercised.  Upon  such  cancellation,  the  total  uncredited  amount 
paid  to  the  recipient  shall  at  once  become  due  and  payable  to  the  board 
in  cash,  and  interest  at  the  rate  of  12  percent  per  annum  shall  accrue 
on  such  total  uncredited  amount  from  the  date  of  cancellation  to  the 
date  of  payment. 

(b)  The  board  shall  have  the  authority  to  cancel  the  contract  of  any 
recipient  of  a  grant  under  this  article  for  cause  deemed  sufficient  by  the 
board,  provided  that  such  authority  shall  not  be  arbitrarily  or  unrea¬ 
sonably  exercised.  Upon  such  cancellation,  the  grant  recipient  shall  not 
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be  eligible  to  receive  further  grant  funds  pursuant  to  this  article.  (Code 
1981,  §  31-34-7,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1;  Ga.  L.  2010,  p. 
322,  §  1/HB  866;  Ga.  L.  2018,  p.  132,  §  6/HB  769.) 


The  2018  amendment,  effective  July 
1,  2018,  substituted  “this  article”  for  “this 
chapter”  throughout  this  Code  section. 


31-34-8.  Funding. 

The  funds  necessary  to  carry  out  the  loan  and  grant  program 
authorized  by  this  article  may  come  from  funds  made  available  to  the 
board  from  private,  federal,  state,  or  local  sources.  Funds  appropriated 
by  the  General  Assembly  for  the  purposes  of  this  article  shall  be 
appropriated  to  the  Department  of  Community  Health  for  the  specific 
purpose  of  the  cancelable  loan  and  grant  program  authorized  by  this 
article.  The  board  shall  be  assigned  to  the  Department  of  Community 
Health  for  administrative  purposes  only,  except  that  such  department 
shall  prepare  and  submit  the  budget  for  that  board  in  concurrence  with 
that  board.  (Code  1981,  §  31-34-8,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1; 
Ga.  L.  1999,  p.  296,  §  10;  Ga.  L.  2010,  p.  322,  §  1/HB  866;  Ga.  L.  2018, 
p.  132,  §  6/HB  769.) 

The  2018  amendment,  effective  July  ,  .  ♦  . 

1,  2018,  substituted  “this  article”  for  “this 
chapter”  throughout  this  Code  section. 

31-34-9.  Biennial  report  to  General  Assembly. 

The  board  shall  make  a  biennial  report  to  the  General  Assembly  of  its 
activities  under  the  provisions  of  this  article.  Such  report  shall  include 
the  name  of  each  recipient  of  a  loan  made  under  the  provisions  of  this 
article,  the  amount  of  each  such  loan,  and  the  rural  area  in  which  the 
recipient  is  practicing  medicine.  Such  report  shall  include  the  name  of 
each  recipient  of  a  grant  made  under  the  provisions  of  this  article,  the 
amount  of  each  such  grant,  and  the  rural  area  in  which  the  recipient  is 
located.  Such  report  shall  also  report  the  amount  of  administrative 
expenses  incurred  by  the  board  in  carrying  out  the  provisions  of  this 
article.  (Code  1981,  §  31-34-9,  enacted  by  Ga.  L.  1989,  p.  1234,  §  1,  Ga. 
L.  2010,  p.  322,  §  1/HB  866;  Ga.  L.  2018,  p.  132,  §  6/HB  769.) 


The  2018  amendment,  effective  July 
1,  2018,  substituted  “this  article”  for  “this 
chapter”  throughout  this  Code  section. 
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ARTICLE  2 
GRANT  PROGRAM 


Effective  date.  —  This  article  became 
effective  July  1,  2018. 

31-34-20.  Grant  program  for  physicians  serving  underserved 
rural  areas;  eligibility  qualifications;  time  of  practice; 
rules  and  regulations. 

(a)  Subject  to  appropriations,  the  Georgia  Board  for  Physician  Work¬ 
force  shall  establish  a  grant  program  for  the  purpose  of  increasing  the 
number  of  physicians  who  remain  in  Georgia  to  practice  in  medically 
underserved  rural  areas  of  the  state.  The  grant  program  shall  provide 
medical  malpractice  insurance  premium  assistance  for  physicians  prac¬ 
ticing  in  such  medically  underserved  rural  areas  of  the  state,  as 
identified  by  the  Georgia  Board  for  Physician  Workforce  pursuant  to 
Code  Section  49-10-3. 

(b)  To  be  eligible  to  receive  a  grant  under  the  grant  program,  a 
physician  shall  meet  the  following  qualifications: 

(1)  Maintain  a  practice  in  a  medically  underserved  rural  area  of 
the  state; 

(2)  Be  licensed  to  practice  in  this  state  and  board  certified; 

(3)  Complete  a  minimum  of  100  hours  of  continuing  medical 
education  as  approved  by  the  Georgia  Composite  Medical  Board; 

(4)  Provide  weekend  or  extended  hours;  and 

(5)  Accept  Medicaid  and  medicare  patients. 

(c)  A  physician  receiving  a  grant  pursuant  to  the  grant  program  shall 
agree  to  practice  medicine  in  such  medically  underserved  rural  areas  of 
the  state  for  a  period  of  time  determined  by  the  Georgia  Board  for 
Physician  Workforce. 

(d)  The  Georgia  Board  for  Physician  Workforce  may  adopt  and 
prescribe  such  rules  and  regulations  as  it  deems  necessary  or  appro¬ 
priate  to  administer  and  carry  out  the  grant  program  provided  for  in 
this  chapter.  In  establishing  the  amount  of  grants,  the  Georgia  Board 
for  Physician  Workforce  shall  determine  the  average  insurance  pre¬ 
mium  rates  for  physicians  in  rural  areas  of  this  state.  (Code  1981, 
§  31-34-20,  enacted  by  Ga.  L.  2018,  p.  132,  §  6/HB  769.) 
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CHAPTER  36A 

TEMPORARY  HEALTH  CARE  PLACEMENT  DECISION 

MAKER  FOR  AN  ADULT 

31-36A-6.  Persons  authorized  to  consent;  expiration  of  authori¬ 
zation;  limitations  on  authority  to  consent;  effect  on 
other  laws;  immunity  from  liability  or  disciplinary 
action. 

Law  reviews.  —  For  article,  “Mar-  Georgia’s  Same  Sex  Spouses,  see  21  Ga. 
riage,  Death  and  Taxes:  The  Estate  Plan-  St.  Bar.  J.  9  (Oct.  2015). 
ning  Impact  of  Windsor  and  Obergefell  on 


CHAPTER  38 

TANNING  FACILITIES 

gec  trator;  administrator’s  immu- 

31-38-11.  Variance  permitted.  nity  from  liability. 

31-38-12.  Effect  of  chapter  on  adminis- 

31-38-11.  Variance  permitted. 

Any  tanning  facility  which  finds  that  it  is  not  possible  to  comply  with 
Code  Section  31-38-4  may  apply  to  the  Attorney  General  for  a  variance 
from  the  requirements  of  Code  Section  31-38-4.  Any  such  variance 
granted  by  the  Attorney  General  shall  be  in  writing  and  shall  be  drawn 
as  narrowly  as  possible.  (Code  1981,  §  31-38-11,  enacted  by  Ga.  L. 
1991,  p.  1411,  §  2;  Ga.  L.  2015,  p.  1088,  §  19/SB  148.) 

The  2015  amendment,  effective  July  Section  10-1-395”  in  the  first  sentence  and 
1,  2015,  in  this  Code  section,  substituted  substituted  “Attorney  General”  for  “ad- 
“  Attorney  General”  for  “administrator  ap-  ministrator”  in  the  second  sentence, 
pointed  pursuant  to  subsection  (a)  of  Code 

31-38-12.  Effect  of  chapter  on  administrator;  administrator’s 
immunity  from  liability. 

Nothing  contained  in  this  chapter  shall  be  construed  as  imposing  any 
duty  requirement,  or  enforcement  authority  upon  the  Attorney  General 
except  as  described  in  Code  Section  31-38-11,  provided  that  nothing 
contained  in  this  chapter  shall  be  construed  in  any  manner  as  limiting 
the  Attorney  General  from  exercising  any  of  his  or  her  duties,  powers, 
or  authority  under  any  other  law.  The  Attorney  General  shall  not  be 
liable  to  any  person  for  any  reason  as  a  result  of  granting  or  failing  to 
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grant  any  variance  under  Code  Section  31-38-11.  (Code  1981, 
§  31-38-12,  enacted  by  Ga.  L.  1991,  p.  1411,  §  2;  Ga.  L.  2015,  p.  1088, 


§  20/SB  148.) 

The  2015  amendment,  effective  July 
1,  2015,  in  this  Code  section,  substituted 
“Attorney  General”  for  “administrator  ap¬ 
pointed  pursuant  to  Code  Section 
10-1-395”  and  substituted  “his  or  her  du¬ 


ties”  for  “his  duties”  in  the  first  sentence 
and  substituted  “Attorney  General”  for 
“administrator”  in  the  first  and  second 
sentences. 


CHAPTER  39 

CARDIOPULMONARY  RESUSCITATION 

Sec. 

31-39-4.  Persons  authorized  to  issue  or¬ 
der  not  to  resuscitate. 

31-39-4.  Persons  authorized  to  issue  order  not  to  resuscitate. 

(a)  It  shall  be  lawful  for  the  attending  physician  to  issue  an  order  not 
to  resuscitate  pursuant  to  the  requirements  of  this  chapter.  Any  written 
order  issued  by  the  attending  physician  using  the  term  “do  not 
resuscitate,”  “DNR,”  “order  not  to  resuscitate,”  “do  not  attempt  resus¬ 
citation,”  “DNAR,”  “no  code,”  “allow  natural  death,”  “AND,”  “order  to 
allow  natural  death,”  or  substantially  similar  language  in  the  patient’s 
chart  shall  constitute  a  legally  sufficient  order  and  shall  authorize  a 
physician,  health  care  professional,  nurse,  physician  assistant,  care¬ 
giver,  or  emergency  medical  technician  to  withhold  or  withdraw  cardio¬ 
pulmonary  resuscitation.  Such  an  order  shall  remain  effective,  whether 
or  not  the  patient  is  receiving  treatment  from  or  is  a  resident  of  a  health 
care  facility,  until  the  order  is  canceled  as  provided  in  Code  Section 
31-39-5  or  until  consent  for  such  order  is  revoked  as  provided  in  Code 
Section  31-39-6,  whichever  occurs  earlier.  An  attending  physician  who 
has  issued  such  an  order  and  who  transfers  care  of  the  patient  to 
another  physician  shall  inform  the  receiving  physician  and  the  health 
care  facility,  if  applicable,  of  the  order. 

(b)  An  adult  person  with  decision-making  capacity  may  consent 
orally  or  in  writing  to  an  order  not  to  resuscitate  and  its  implementa¬ 
tion  at  a  present  or  future  date,  regardless  of  that  person’s  mental  or 
physical  condition  on  such  future  date.  If  the  attending  physician 
determines  at  any  time  that  an  order  not  to  resuscitate  issued  at  the 
request  of  the  patient  is  no  longer  appropriate  because  the  patient’s 
medical  condition  has  improved,  the  physician  shall  immediately  notify 
the  patient. 
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(c)  The  appropriate  authorized  person  may,  after  being  informed  of 
the  provisions  of  this  Code  section,  consent  orally  or  in  writing  to  an 
order  not  to  resuscitate  for  an  adult  candidate  for  nonresuscitation; 
provided,  however,  that  such  consent  is  based  in  good  faith  upon  what 
such  authorized  person  determines  such  candidate  for  nonresuscitation 
would  have  wanted  had  such  candidate  for  nonresuscitation  understood 
the  circumstances  under  which  such  order  is  being  considered.  Where 
such  authorized  person  is  an  agent  under  a  durable  power  of  attorney 
for  health  care  or  a  health  care  agent  under  an  advance  directive  for 
health  care  appointed  pursuant  to  Chapter  32  of  this  title  or  where  a 
Physician  Orders  for  Life-Sustaining  Treatment  form  with  a  code 
status  of  “do  not  resuscitate”  or  its  equivalent  has  been  executed  in 
accordance  with  Code  Section  31-1-14  by  an  authorized  person  who  is 
an  agent  under  a  durable  power  of  attorney  for  health  care  or  a  health 
care  agent  under  an  advance  directive  for  health  care  appointed 
pursuant  to  Chapter  32  of  this  title,  the  attending  physician  may  issue 
an  order  not  to  resuscitate  a  candidate  for  nonresuscitation  pursuant  to 
the  requirements  of  this  chapter  without  the  concurrence  of  another 
physician,  notwithstanding  the  provisions  of  paragraph  (4)  of  Code 
Section  31-39-2. 

(d)  Any  parent  may  consent  orally  or  in  writing  to  an  order  not  to 
resuscitate  for  his  or  her  minor  child  when  such  child  is  a  candidate  for 
nonresuscitation.  If  in  the  opinion  of  the  attending  physician  the  minor 
is  of  sufficient  maturity  to  understand  the  nature  and  effect  of  an  order 
not  to  resuscitate,  then  no  such  order  shall  be  valid  without  the  assent 
of  such  minor. 

(e)  If  none  of  the  persons  specified  in  subsections  (b),  (c),  and  (d)  of 
this  Code  section  is  reasonably  available  or  competent  to  make  a 
decision  regarding  an  order  not  to  resuscitate,  an  attending  physician 
may  issue  an  order  not  to  resuscitate  for  a  patient,  provided  that: 

(1)  Such  physician  determines  with  the  concurrence  of  a  second 
physician,  in  writing  in  the  patient  s  medical  record,  that  such 
patient  is  a  candidate  for  nonresuscitation; 

(2)  An  ethics  committee  or  similar  panel,  as  designated  by  the 
health  care  facility,  concurs  in  the  opinion  of  the  attending  physician 
and  the  concurring  physician  that  the  patient  is  a  candidate  for 
nonresuscitation;  and 

(3)  The  patient  is  receiving  inpatient  or  outpatient  treatment  from 
or  is  a  resident  of  a  health  care  facility  other  than  a  hospice  or  a  home 
health  agency.  (Code  1981,  §  31-39-4,  enacted  by  Ga.  L.  1991,  p. 
1853  §  1;  Ga.  L.  1994,  p.  672,  §  1;  Ga.  L.  1995,  p.  10,  §  31;  Ga.  L. 
1995’  p.  722,  §§  2,  2.1;  Ga.  L.  2009,  p.  298,  §  1/HB  69;  Ga.  L.  2011,  p. 
379,  §  2/HB  275;  Ga.  L.  2015,  p.  305,  §  2/SB  109.) 
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The  2015  amendment,  effective  July 
1,  2015,  in  subsection  (a),  in  the  second 
sentence,  inserted  “‘do  not  attempt  resus¬ 
citation,’  ‘DNAR,’”  and  inserted  “‘allow 
natural  death,’  ‘AND,’  ‘order  to  allow  nat¬ 
ural  death,”’;  and  in  subsection  (c),  in  the 


second  sentence,  inserted  “a”  following 
“health  care  or”  and  inserted  the  language 
beginning  with  “or  where  a  Physician  Or¬ 
ders  for”  and  ending  with  “pursuant  to 
Chapter  32  of  this  title”. 


CHAPTER  40 
TATTOO  STUDIOS 


Sec.  Sec. 

31-40-1.  Definitions.  31-40-10.  Criminal  law  not  repealed. 

31-40-1.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Microblading  of  the  eyebrow”  means  a  form  of  cosmetic  tattoo 
artistry  where  ink  is  deposited  superficially  in  the  upper  three  layers 
of  the  epidermis  using  a  handheld  tool  made  up  of  needles  known  as 
a  microblade  to  improve  or  create  eyebrow  definition,  to  cover  gaps  of 
lost  or  missing  hair,  to  extend  the  natural  eyebrow  pattern,  or  to 
create  a  full  construction  if  the  eyebrows  have  little  to  no  hair. 

(2)  “Tattoo”  means  to  mark  or  color  the  skin  by  pricking  in, 
piercing,  or  implanting  indelible  pigments  or  dyes  under  the  skin. 
Such  term  includes  microblading  of  the  eyebrow. 

(3)  “Tattoo  artist”  means  any  person  who  performs  tattooing, 
except  that  the  term  tattoo  artist  shall  not  include  in  its  meaning  any 
physician  or  osteopath  licensed  under  Chapter  34  of  Title  43,  nor 
shall  it  include  any  technician  acting  under  the  direct  supervision  of 
such  licensed  physician  or  osteopath,  pursuant  to  subsection  (a)  of 
Code  Section  16-5-71. 

(4)  “Tattoo  studio”  means  any  facility  or  building  on  a  fixed 
foundation  wherein  a  tattoo  artist  performs  tattooing.  (Code  1981, 
§  31-40-1,  enacted  by  Ga.  L.  1994,  p.  446,  §  2;  Ga.  L.  2018,  p.  996, 
§  1/SB  461.) 

The  2018  amendment,  effective  July  as  present  paragraphs  (2)  through  (4), 
1,  2018,  added  paragraph  (1);  redesig-  respectively;  and  added  the  second  sen- 
nated  former  paragraphs  (1)  through  (3)  tence  in  present  paragraph  (2). 
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RESEARCH  REFERENCES 

ALR.  —  Regulation  of  business  of  tat¬ 
tooing,  67  A.L.R.6th  395. 

31-40-5.  Rules  and  regulations. 

RESEARCH  REFERENCES 

ALR.  —  Regulation  of  business  of  tat¬ 
tooing,  67  A.L.R.6th  395. 

31-40-10.  Criminal  law  not  repealed. 

Nothing  in  this  chapter  shall  be  construed  to  repeal  the  provisions  of 
Code  Section  16-12-5;  provided,  however,  that  Code  Section  16-12-5 
shall  not  apply  to  microblading  of  the  eyebrow.  (Code  1981,  §  31-40-10, 
enacted  by  Ga.  L.  1994,  p.  446,  §  2;  Ga.  L.  2018,  p.  996,  §  2/SB  461.) 

The  2018  amendment,  effective  July 
1,  2018,  added  the  proviso  at  the  end  of 
this  Code  section. 


CHAPTER  41 

LEAD  POISONING  PREVENTION 

Article  1 

General  Provisions 

Sec. 

31-41-3.  Definitions. 


ARTICLE  1 

GENERAL  PROVISIONS 


31-41-2.  Legislative  findings. 

JUDICIAL  DECISIONS 


Lead  is  pollutant.  —  Personal  injury 
claims  arising  from  a  child’s  lead  poison¬ 
ing  due  to  lead-based  paint  ingestion  were 
excluded  from  coverage  pursuant  to  an 
absolute  pollution  exclusion  in  a  land¬ 
lord’s  commercial  general  liability  (CGL) 


insurance  policy  covering  residential 
rental  property  where  the  child  lived. 
There  was  no  ambiguity  as  to  whether 
lead  in  paint  was  a  “pollutant.”  Ga.  Farm 
Bureau  Mut.  Ins.  Co.  v.  Smith,  298  Ga. 
716,  784  S.E.2d  422  (2016). 
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31-41-3.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Abatement”  means  any  set  of  measures  designed  to  eliminate 
lead-based  paint  hazards,  in  accordance  with  standards  developed  by 
the  board,  including: 

(A)  Removal  of  lead-based  paint  and  lead  contaminated  dust, 
the  permanent  containment  or  encapsulation  of  lead-based  paint, 
the  replacement  of  lead-painted  surfaces  or  fixtures,  and  the 
removal  or  covering  of  lead  contaminated  soil;  and 

(B)  All  preparation,  cleanup,  disposal,  and  postabatement  clear¬ 
ance  testing  activities  associated  with  such  measures. 

(2)  “Accessible  surface”  means  an  interior  or  exterior  surface 
painted  with  lead-based  paint  that  is  accessible  for  a  young  child  to 
mouth  or  chew. 

(2.1)  “Board”  means  the  Board  of  Natural  Resources  of  the  State  of 
Georgia. 

(2.2)  “Child-occupied  facility”  means  a  building  or  portion  of  a 
building  constructed  prior  to  1978,  visited  by  the  same  child,  six  years 
of  age  or  under,  on  at  least  two  different  days  within  the  same  week 
(Sunday  through  Saturday  period),  provided  that  each  day’s  visit 
lasts  at  least  three  hours  and  the  combined  weekly  visit  lasts  at  least 
six  hours.  Child-occupied  facilities  include,  but  are  not  limited  to, 
child  care  learning  centers,  preschools,  and  kindergarten  facilities. 

(3)  “Department”  means  the  Department  of  Natural  Resources. 

(4)  “Friction  surface”  means  an  interior  or  exterior  surface  that  is 
subject  to  abrasion  or  friction,  including  certain  window,  floor,  and 
stair  surfaces. 

(5)  “Impact  surface”  means  an  interior  or  exterior  surface  or 
fixture  that  is  subject  to  damage  by  repeated  impacts,  for  example, 
certain  parts  of  door  frames. 

(6)  “Inspection”  means  a  surface  by  surface  investigation  to  deter¬ 
mine  the  presence  of  lead-based  paint  and  the  provision  of  a  report 
explaining  the  results  of  the  investigation. 

(7)  “Interim  controls”  means  a  measure  or  set  of  measures  as 
specified  by  the  board  taken  by  the  owner  of  a  structure  that  are 
designed  to  control  temporarily  human  exposure  or  likely  exposure  to 
lead-based  paint  hazards. 

(8)  “Lead-based  paint”  means  paint  or  other  surface  coatings  that 
contain  lead  in  excess  of  limits  established  by  board  regulation. 
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(9)  “Lead-based  paint  activities”  means  the  inspection  and  assess¬ 
ment  of  lead  hazards  and  the  planning,  implementation,  and  inspec¬ 
tion  of  interim  controls,  renovation,  and  abatement  activities  at 
target  housing  and  child-occupied  facilities. 

(10)  “Lead-based  paint  hazard”  means  any  condition  that  causes 
exposure  to  lead  from  lead  contaminated  dust,  lead  contaminated 
soil,  or  lead  contaminated  paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  surfaces,  or  impact  surfaces  that  would 
result  in  adverse  human  health  effects  as  established  pursuant  to 
Section  403  of  the  Toxic  Substances  Control  Act. 

(11)  “Lead  contaminated  dust”  means  surface  dust  in  residential 
dwellings  or  in  other  facilities  occupied  or  regularly  used  by  children 
that  contains  an  area  or  mass  concentration  of  lead  in  excess  of  levels 
determined  pursuant  to  Section  403  of  the  Toxic  Substances  Control 
Act. 

(12)  “Lead  contaminated  soil”  means  bare  soil  on  residential  real 
property  or  on  other  sites  frequented  by  children  that  contains  lead  at 
or  in  excess  of  levels  determined  to  be  hazardous  to  human  health 
pursuant  to  Section  403  of  the  Toxic  Substances  Control  Act. 

(13)  “Lead  contaminated  waste”  means  any  discarded  material 
resulting  from  an  abatement  activity  that  fails  the  toxicity  charac¬ 
teristics  determined  by  the  department. 

(13.1)  “Lead  dust  sampling  technician”  means  an  individual  em¬ 
ployed  to  perform  lead  dust  clearance  sampling  for  renovation  as 
determined  by  the  department. 

(14)  “Lead  firm”  means  a  company,  partnership,  corporation,  sole 
proprietorship,  association,  or  other  business  entity  that  employs  or 
contracts  with  persons  to  perform  lead-based  paint  activities. 

(15)  “Lead  inspector”  means  a  person  who  conducts  inspections  to 
determine  the  presence  of  lead-based  paint  or  lead-based  paint 
hazards. 

(16)  “Lead  project  designer”  means  a  person  who  plans  or  designs 
abatement  activities  and  interim  controls. 

(17)  “Lead  risk  assessor”  means  a  person  who  conducts  on-site  risk 
assessments  of  lead  hazards. 

(18)  “Lead  supervisor”  means  a  person  who  supervises  and  con¬ 
ducts  abatement  of  lead-based  paint  hazards. 

(19)  “Lead  worker”  means  any  person  performing  lead  hazard 
reduction  activities. 

(19.1)  “Minor  repair  and  maintenance  activities”  means  activities 
that  disrupt  six  square  feet  or  less  of  painted  surface  per  room  for 
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interior  activities  or  20  square  feet  or  less  of  painted  surface  for 
exterior  activities  where  none  of  the  work  practices  prohibited  or 
restricted  as  determined  by  the  department  are  used  or  where  the 
work  does  not  involve  window  replacement  or  demolition  of  painted 
surface  areas.  Jobs  performed  in  the  same  room  within  30  days  are 
considered  the  same  job  for  purposes  of  this  definition. 

(19.2)  “Renovation”  means  the  modification  of  any  target  housing 
or  child-occupied  facility  structure  or  portion  thereof,  that  results  in 
the  disturbance  of  painted  surfaces  unless  that  activity  is  performed 
as  part  of  an  abatement  activity.  Renovation  includes  but  is  not 
limited  to  the  removal,  modification,  re-coating,  or  repair  of  painted 
surfaces  or  painted  components;  the  removal  of  building  components; 
weatherization  projects;  and  interim  controls  that  disturb  painted 
surfaces.  A  renovation  performed  for  the  purpose  of  converting  a 
building,  or  part  of  a  building  into  target  housing  or  a  child-occupied 
facility  is  a  renovation.  Such  term  shall  not  include  minor  repair  and 
maintenance  activities. 

(19.3)  “Renovation  firm”  means  a  company,  partnership,  corpora¬ 
tion,  sole  proprietorship  or  individual  doing  business,  association,  or 
other  business  entity  that  employs  or  contracts  with  persons  to 
perform  lead-based  paint  renovations  as  determined  by  the  depart¬ 
ment. 

(19.4)  “Renovator”  means  an  individual  who  either  performs  or 
directs  workers  who  perform  renovations. 

(20)  “Risk  assessment”  means  an  on-site  investigation  to  deter¬ 
mine  and  report  the  existence,  nature,  severity,  and  location  of 
lead-based  paint  hazards  in  or  on  any  structure  or  site,  including: 

(A)  Information  gathering  regarding  the  age  and  history  of  the 
structure  and  the  occupancy  or  other  use  by  young  children; 

(B)  Visual  inspection; 

(C)  Limited  wipe  sampling  or  other  environmental  sampling 
techniques; 

(D)  Other  activity  as  may  be  appropriate;  and 

(E)  Provision  of  a  report  explaining  the  results  of  the  investiga¬ 
tion. 

(21)  “Target  housing”  means  any  housing  constructed  prior  to 
1978,  except  housing  for  the  elderly  or  persons  with  disabilities 
(unless  any  child  or  children  age  six  years  or  under  resides  or  is 
expected  to  reside  in  such  housing  for  the  elderly  or  persons  with 
disabilities)  or  any  zero-bedroom  dwelling.  (Code  1981,  §  31-41-3, 
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enacted  by  Ga.  L.  1994,  p.  1617,  §  1;  Ga.  L.  1998,  p.  248,  §  1;  Ga.  L. 
2010,  p.  531,  §  6/SB  78;  Ga.  L.  2013,  p.  135,  §  12/HB  354.) 

The  2013  amendment,  effective  July  centers”  for  “day-care  centers”  in  the  sec- 
1,  2013,  substituted  “child  care  learning  ond  sentence  of  paragraph  (2.2). 


CHAPTER  49 


GEORGIA  COUNCIL  ON  LUPUS  EDUCATION  AND 

AWARENESS 


Sec. 

Sec. 

31-49-1. 

Legislative  findings. 

31-49-4. 

Distribution  of  information. 

31-49-2. 

Creation  of  Council  on  Lupus 

31-49-5. 

Annual  report. 

31-49-3. 

Education  and  Awareness; 
membership;  organization. 
Duties  and  responsibilities  of 
council. 

31-49-6. 

Donations. 

Effective  date.  —  This  chapter  became 
effective  July  1,  2014. 

31-49-1.  Legislative  findings. 

The  General  Assembly  finds  and  declares  that  it  is  estimated  that  as 
many  as  55,000  Georgia  residents  suffer  from  lupus,  a  life-long  auto¬ 
immune  disease  in  which  the  immune  system  becomes  unbalanced, 
causing  inflammation,  tissue  damage,  seizures,  strokes,  heart  attacks, 
miscarriages,  and  organ  failure.  Although  anyone  can  develop  lupus,  it 
strikes  mostly  women  of  childbearing  age;  African  American,  Hispanic, 
Asian,  and  Native  American  women  are  two  to  three  times  more  likely 
than  Caucasians  to  develop  lupus.  Lupus  can  be  difficult  to  diagnose 
and  often  is  misdiagnosed  because  the  symptoms  are  similar  to  those  of 
other  illnesses.  It  is  in  the  public  interest  for  this  state  to  establish  an 
entity  to  develop  and  implement  a  comprehensive  program  to  improve 
education  and  awareness  about  lupus  for  health  care  providers  and  the 
general  public.  (Code  1981,  §  31-49-1,  enacted  by  Ga.  L.  2014,  p.  397, 
§  2/SB  352.) 

31-49-2.  Creation  of  Council  on  Lupus  Education  and  Aware¬ 
ness;  membership;  organization. 

(a)  There  is  created  the  Georgia  Council  on  Lupus  Education  and 
Awareness  within  the  Department  of  Community  Health. 
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(b)  The  council  shall  consist  of  six  members  as  follows: 

(1)  The  commissioner  of  community  health,  or  the  commissioner’s 
designee,  as  an  ex  officio  member; 

(2)  Three  members  to  be  appointed  by  the  Governor.  The  Governor 
shall  appoint  two  members  to  serve  for  one  year  and  one  to  serve  for 
two  years.  Thereafter,  successors  to  such  initial  appointees  shall 
serve  for  two  years.  Of  these  three  members,  one  shall  be  a  physician 
who  treats  patients  with  lupus  and  one  shall  be  a  lupus  patient; 

(3)  One  member  to  be  appointed  by  the  Speaker  of  the  House  of 
Representatives  to  serve  for  two  years;  and 

(4)  One  member  to  be  appointed  by  the  Lieutenant  Governor  to 
serve  for  two  years; 

(c)  All  vacancies  on  the  council  shall  be  filled  for  the  balance  of  the 
unexpired  term  in  the  same  manner  as  the  original  appointment.  A 
member  of  the  council  shall  be  eligible  for  reappointment. 

(d)  The  members  of  the  council  shall  serve  without  compensation  but 
may  be  reimbursed  for  any  expenses  incurred  by  them  in  the  perfor¬ 
mance  of  their  duties,  subject  to  the  availability  of  funds. 

(e)  The  council  shall  organize  as  soon  as  practicable  after  the 
appointment  of  its  members  and  shall  select  a  chairperson  from  among 
its  members.  (Code  1981,  §  31-49-2,  enacted  by  Ga.  L.  2014,  p.  397, 
§  2/SB  352.) 

31-49-3.  Duties  and  responsibilities  of  council. 

(a)  The  council  shall  have  the  following  duties  and  responsibilities: 

(1)  To  initially  investigate  the  level  of  education  concerning  lupus 
in  this  state;  and 

(2)  Based  on  the  results  of  its  initial  investigation  pursuant  to 
paragraph  (1)  of  this  Code  section,  to  develop  information  on  lupus 
endorsed  by  government  agencies,  including,  but  not  limited  to,  the 
National  Institutes  of  Health  and  the  Centers  for  Disease  Control 
and  Prevention. 

(b)  The  council  shall  develop  a  directory  of  lupus  related  health  care 
services,  which  shall  be  made  available  on  the  department’s  website 
and  shall  include  a  list  of  health  care  providers  specializing  in  the 
diagnosis  and  treatment  of  lupus.  (Code  1981,  §  31-49-3,  enacted  by 
Ga.  L.  2014,  p.  397,  §  2/SB  352.) 
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31-49-4.  Distribution  of  information. 

(a)  The  department  shall  post  the  information  developed  by  the 
council  pursuant  to  paragraph  (2)  of  subsection  (a)  of  Code  Section 
31-49-3  on  its  website. 

(b)  Subject  to  appropriations  or  access  to  other  private  or  public 
funds,  the  department  may  distribute  such  information  to  individuals 
with  lupus,  their  family  members,  health  care  professionals,  hospitals, 
local  health  departments,  schools,  agencies  on  aging,  employers,  health 
plans,  women’s  health  groups,  and  nonprofit  and  community  based 
organizations.  (Code  1981,  §  31-49-4,  enacted  by  Ga.  L.  2014,  p.  397, 
§  2/SB  352.) 

31-49-5.  Annual  report. 

The  council  shall  prepare  annually  a  complete  and  detailed  report  to 
be  submitted  to  the  Governor,  the  chairperson  of  the  House  Committee 
on  Health  and  Human  Services,  and  the  chairperson  of  the  Senate 
Health  and  Human  Services  Committee  detailing  the  activities  of  the 
council  and  may  include  any  recommendations  for  legislative  action  it 
deems  appropriate.  (Code  1981,  §  31-49-5,  enacted  by  Ga.  L.  2014,  p. 
397,  §  2/SB  352.) 

31-49-6.  Donations. 

The  council  may  solicit  and  accept  donations,  gifts,  grants,  property, 
or  matching  funds  from  any  public  or  private  source  for  the  use  of  the 
council  in  performing  its  functions  under  this  chapter.  (Code  1981, 
§  31-49-6,  enacted  by  Ga.  L.  2014,  p.  397,  §  2/SB  352.) 


CHAPTER  50 

COMMISSION  ON  MEDICAL  CANNABIS 


Sec. 

31-50-1  through  31-50-5  [Repealed]. 

31-50-1  through  31-50-5. 

Repealed  by  Ga.  L.  2015,  p.  49,  §  3-1/HB  1,  effective  June  30,  2016. 
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Editor’s  notes.  —  This  chapter,  con¬ 
sisting  of  Code  Sections  31-50-1  through 
31-50-5,  and  relating  to  the  Commission 
on  Medical  Cannabis,  was  based  on  Ga.  L. 
2015,  p.  49,  §  3-1/HB  1;  Ga.  L.  2016,  p. 
864,  §  31/HB  737. 


Law  reviews.  —  For  article  on  the 
2015  enactment  of  this  chapter,  see  32  Ga. 
St.  U.L.  Rev.  153  (2015). 


CHAPTER  51 

CREATION  OF  LOW  THC  OIL  RESEARCH  PROGRAM 


Sec. 

31-51-1. 

31-51-2. 


31-51-3. 

31-51-4. 

31-51-5. 


(Repealed  effective  July  1, 
2020)  Creation  of  program. 
(Repealed  effective  July  1, 
2020)  Voluntary  enrollment; 
residency. 

(Repealed  effective  July  1, 
2020)  Authorized  agents. 
(Repealed  effective  July  1, 
2020)  Suppliers  of  low  THC  oil. 
(Repealed  effective  July  1, 
2020)  Public  record  exempt 
from  disclosure. 


Sec. 

31-51-6.  (Repealed  effective  July  1, 

2020)  Funds. 

31-51-7.  (Repealed  effective  July  1, 

2020)  Immunity. 

31-51-8.  (Repealed  effective  July  1, 

2020)  Fees. 

31-51-9.  (Repealed  effective  July  1, 

2020)  Rules  and  regulations. 
31-51-10.  Sunset. 


Effective  date.  —  This  chapter  became 
effective  April  16,  2015. 

Editor’s  notes.  —  Ga.  L.  2015,  p.  49, 
§  1-1/HB  1,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 


known  and  may  be  cited  as  the  ‘Haleigh’s 
Hope  Act.”’ 

Code  Section  31-51-10  provides  for  the 
repeal  of  this  chapter  effective  July  1, 
2020. 


31-51-1.  (Repealed  effective  July  1,  2020)  Creation  of  program. 


(a)  As  used  in  this  chapter,  the  term  “low  THC  oil”  shall  have  the 
same  meaning  as  set  forth  in  Code  Section  16-12-190. 

(b)  The  Board  of  Regents  of  the  University  System  of  Georgia  may 
cause  to  be  designed,  developed,  implemented,  and  administered  a  low 
THC  oil  research  program  to  develop  rigorous  data  that  will  inform  and 
expand  the  scientific  community’s  understanding  of  potential  treat¬ 
ments  for  individuals  under  18  years  of  age  with  medication-resistant 
epilepsies. 

(c)  Any  such  program  shall  adhere  to  the  regulatory  process  estab¬ 
lished  by  the  federal  Food,  Drug,  and  Cosmetic  Act,  as  well  as  other 
federal  laws  and  regulations  governing  the  development  of  new  medi¬ 
cations  containing  controlled  substances. 
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(d)  Any  universities  and  nonprofit  institutions  of  higher  education 
that  conduct  research  may  continue  any  research  that  is  permitted 
under  federal  law  as  well  as  any  additional  research  that  is  permitted 
under  this  chapter.  (Code  1981,  §  31-51-1,  enacted  by  Ga.  L.  2015,  p. 
49,  §  4-1/HB  1;  Ga.  L.  2016,  p.  864,  §  31/HB  737.) 

The  2016  amendment,  effective  May  Editor’s  notes.  —  Code  Section 
3,  2016,  part  of  an  Act  to  revise,  modern-  31-51-10  provides  for  the  repeal  of  this 
ize,  and  correct  the  Code,  substituted  Code  section  effective  July  1,  2020. 

“that  is  permitted  under  this  chapter”  for 
“is  permitted  under  this  chapter”  in  sub¬ 
section  (d). 

31-51-2.  (Repealed  effective  July  1,  2020)  Voluntary  enrollment; 
residency. 

To  the  extent  permissible  under  this  chapter,  any  research  program 
developed  pursuant  to  this  chapter  shall  be  designed  to  permit  the 
voluntary  enrollment  of  all  individuals  under  18  years  of  age  having 
medication-resistant  epilepsies  who  are  residents  of  this  state  and  who: 

(1)  Have  been  residents  of  this  state  for  the  24  month  period 
immediately  preceding  their  entry  into  the  program;  or 

(2)  Have  been  residents  of  this  state  continuously  since  birth  if 
they  are  less  than  24  months  old  at  the  time  of  their  entry  into  the 
program.  (Code  1981,  §  31-51-2,  enacted  by  Ga.  L.  2015,  p.  49, 
§  4-1/HB  1.) 

Editor’s  notes.  —  Code  Section 
31-51-10  provides  for  the  repeal  of  this 
Code  section  effective  July  1,  2020. 

31-51-3.  (Repealed  effective  July  1,  2020)  Authorized  agents. 

(a)  For  purposes  of  this  chapter,  the  board  of  regents  may  act 
through  a  unit  of  the  University  System  of  Georgia,  a  nonprofit 
corporation  research  institute,  or  a  nonprofit  institution  of  higher 
education  that  conducts  research,  or  any  combination  thereof. 

(b)  Any  nonprofit  corporation  research  institute  approved  by  the 
board  of  regents  to  participate  in  the  research  program  established 
under  this  chapter  shall  be  required  to  have  the  necessary  experience, 
expertise,  industry  standards  and  security  procedures,  and  infrastruc¬ 
ture  to  implement  such  research  in  accordance  with  accepted  scientific 
and  regulatory  standards. 

(c)  The  board  of  regents  and  its  authorized  agent  may  enter  into  such 
agreements,  among  themselves  and  with  other  parties,  as  are  reason¬ 
able  and  necessary  to  implement  the  provisions  of  this  chapter.  (Code 
1981,  §  31-51-3,  enacted  by  Ga.  L.  2015,  p.  49,  §  4-1/HB  1.) 
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Editor’s  notes.  —  Code  Section 
31-51-10  provides  for  the  repeal  of  this 
Code  section  effective  July  1,  2020. 

31-51-4.  (Repealed  effective  July  1,  2020)  Suppliers  of  low  THC 
oil. 

(a)  The  board  of  regents  or  its  authorized  agent  may  designate  an 
FDA  approved  supplier  of  low  THC  oil  and  collaborate  with  a  desig¬ 
nated  supplier  to  develop  a  clinical  trial  or  research  study  protocol  to 
study  the  use  of  low  THC  oil  in  the  treatment  of  individuals  under  18 
years  of  age  with  medication-resistant  epilepsies,  which  trial  or  re¬ 
search  study  shall  be  conducted  at  one  or  more  locations  in  this  state. 
Such  supplier  shall  be  required  to  supply  a  source  of  low  THC  oil  that 
has  been  standardized  and  tested  in  keeping  with  such  standards. 

(b)  The  board  of  regents  or  its  authorized  agent  shall  work  with  any 
supplier  of  low  THC  oil  to  commit  personnel  and  other  resources  to  such 
collaboration  and  to  supply  low  THC  oil  for  a  collaborative  study  under 
reasonable  terms  and  conditions  to  be  agreed  upon  mutually.  (Code 
1981,  §  31-51-4,  enacted  by  Ga.  L.  2015,  p.  49,  §  4-1/HB  1.) 

Editor’s  notes.  —  Code  Section 
31-51-10  provides  for  the  repeal  of  this 
Code  section  effective  July  1,  2020. 

31-51-5.  (Repealed  effective  July  1,  2020)  Public  record  exempt 
from  disclosure. 

Any  public  record,  as  defined  by  Code  Section  50-18-70,  produced 
pursuant  to  this  chapter  shall  be  exempt  from  disclosure  to  the  extent 
provided  by  Code  Section  50-18-72.  (Code  1981,  §  31-51-5,  enacted  by 
Ga.  L.  2015,  p.  49,  §  4-1/HB  1.) 

Editor’s  notes.  —  Code  Section 
31-51-10  provides  for  the  repeal  of  this 
Code  section  effective  July  1,  2020. 


31-51-6.  (Repealed  effective  July  1,  2020)  Funds. 

All  activities  undertaken  pursuant  to  this  chapter  shall  be  subject  to 
availability  of  funds  appropriated  to  the  board  of  regents  or  to  any  other 
academic  or  research  institution  or  otherwise  made  available  for 
purposes  of  this  chapter.  (Code  1981,  §  31-51-6,  enacted  by  Ga.  L.  2015, 
p.  49,  §  4-1/HB  1.) 

Editor’s  notes.  —  Code  Section 
31-51-10  provides  for  the  repeal  of  this 
Code  section  effective  July  1,  2020. 
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31-51-7.  (Repealed  effective  July  1,  2020)  Immunity. 

(a) (1)  Research  program  participants  and  their  parents,  guardian,  or 
legal  custodian,  employees  of  the  board  of  regents  designated  to 
participate  in  the  research  program,  program  agents  and  collabora¬ 
tors  and  their  designated  employees,  and  program  suppliers  of  low 
THC  oil  and  their  designated  employees  shall  be  immune  from  state 
prosecution  as  provided  in  Code  Section  16-12-191. 

(2)  Physicians,  clinical  researchers,  pharmacy  personnel,  and  all 
medical  personnel  in  the  research  program  authorized  by  this  chap¬ 
ter  shall  be  immune  from  state  prosecution  as  provided  in  Code 
Section  16-12-191. 

(b)  For  purposes  of  providing  proof  of  research  program  participa¬ 
tion,  the  board  of  regents  or  its  agent  which  administers  the  research 
program  authorized  by  this  chapter  shall  provide  appropriate  permits, 
suitable  for  carrying  on  their  persons  or  display,  as  applicable,  to 
research  program  participants  and  their  parents,  guardian,  or  legal 
custodian,  employees  of  the  board  of  regents  designated  to  participate 
in  the  research  program,  program  agents  and  collaborators  and  their 
designated  employees,  program  suppliers  of  low  THC  oil  and  their 
designated  employees,  physicians,  clinical  researchers,  pharmacy  per¬ 
sonnel,  and  all  medical  personnel  in  the  program.  (Code  1981, 
§  31-51-7,  enacted  by  Ga.  L.  2015,  p.  49,  §  4-1/HB  1.) 

Editor’s  notes.  —  Code  Section 
31-51-10  provides  for  the  repeal  of  this 
Code  section  effective  July  1,  2020. 

31-51-8.  (Repealed  effective  July  1,  2020)  Fees. 

The  board  of  regents  may  establish  fees  for  program  participants  in 
such  amounts  as  are  reasonable  to  offset  program  costs.  (Code  1981, 
§  31-51-8,  enacted  by  Ga.  L.  2015,  p.  49,  §  4-1/HB  1.) 

Editor’s  notes.  —  Code  Section 
31-51-10  provides  for  the  repeal  of  this 
Code  section  effective  July  1,  2020. 

31-51-9.  (Repealed  effective  July  1,  2020)  Rules  and  regulations. 

The  board  of  regents  may  adopt  such  rules  and  regulations  as  are 
reasonable  and  necessary  for  purposes  of  this  chapter.  (Code  1981, 
§  31-51-9,  enacted  by  Ga.  L.  2015,  p.  49,  §  4-1/HB  1.) 

Editor’s  notes.  —  Code  Section 
31-51-10  provides  for  the  repeal  of  this 
Code  section  effective  July  1,  2020. 
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31-51-10.  Sunset. 

This  chapter  shall  stand  repealed  on  July  1,  2020.  (Code  1981, 
§  31-51-10,  enacted  by  Ga.  L.  2015,  p.  49,  §  4-1/HB  1.) 


CHAPTER  52 


TERMINALLY  ILL  PATIENT’S  RIGHT  TO  TRY 
INVESTIGATIONAL  DRUGS,  BIOLOGICAL  PRODUCTS, 

AND  DEVICES 


Sec. 

31-52-1.  Short  title. 

31-52-2.  Legislative  findings. 

31-52-3.  Definitions. 

31-52-4.  Eligibility  criteria. 

31-52-5.  Written  informed  consent. 

31-52-6.  Manufacturers  permitted  to 
make  investigational  drugs,  bi¬ 
ological  products,  or  devices 
available. 

31-52-7.  Coverage  under  health  benefit 


Sec. 

plan  permitted  but  not  re¬ 
quired. 

31-52-8.  Physician  immunity  from  sanc¬ 
tion  for  recommending,  pre¬ 
scribing,  or  treating  with  in¬ 
vestigational  drugs,  biological 
products,  or  devices. 

31-52-9.  State  prohibited  from  blocking 
eligible  patient  access. 

31-52-10.  Statutory  construction. 


Effective  date.  —  This  chapter  became 
effective  July  1,  2016. 

31-52-1.  Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  “Georgia  Right 
to  Try  Act.”  (Code  1981,  §  31-52-1,  enacted  by  Ga.  L.  2016,  p.  345, 
§  1/HB  34.) 

31-52-2.  Legislative  findings. 

(a)  The  General  Assembly  finds  and  declares  that: 

(1)  The  process  of  approval  for  investigational  drugs,  biological 
products,  and  devices  in  the  United  States  protects  future  patients 
from  premature,  ineffective,  and  unsafe  medications  and  treatments 
over  the  long  run,  but  the  process  often  takes  many  years; 

(2)  Patients  who  have  terminal  illnesses  do  not  have  the  luxury  of 
waiting  until  an  investigational  drug,  biological  product,  or  device 
receives  final  approval  from  the  federal  Food  and  Drug  Administra¬ 
tion; 
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(3)  Patients  who  have  terminal  illnesses  have  a  fundamental  right 
to  pursue  the  preservation  of  their  own  lives  by  accessing  available 
investigational  drugs,  biological  products,  and  devices; 

(4)  The  use  of  available  investigational  drugs,  biological  products, 
and  devices  is  a  decision  that  should  be  made  by  a  patient  with  a 
terminal  illness  in  consultation  with  the  patient’s  health  care  pro¬ 
vider;  and 

(5)  The  decision  to  use  an  investigational  drug,  biological  product, 
or  device  should  be  made  with  full  awareness  by  the  patient  and  the 
patient’s  family  of  the  potential  risks,  benefits,  and  consequences. 

(b)  It  is  the  intent  of  the  General  Assembly  to  allow  for  patients  with 
terminal  illnesses  to  use  potentially  life-saving  investigational  drugs, 
biological  products,  and  devices.  (Code  1981,  §  31-52-2,  enacted  by  Ga. 
L.  2016,  p.  345,  §  1/HB  34.) 

31-52-3.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Eligible  patient”  means  a  person  who  meets  the  requirements 
of  Code  Section  31-52-4. 

(2)  “Investigational  drug,  biological  product,  or  device”  means  a 
drug,  biological  product,  or  device  which  has  successfully  completed 
Phase  I  of  a  federal  Food  and  Drug  Administration  approved  clinical 
trial  but  has  not  yet  been  approved  for  general  use  by  the  federal 
Food  and  Drug  Administration  and  currently  remains  under  investi¬ 
gation  in  a  federal  Food  and  Drug  Administration  approved  clinical 

trial. 

(3)  “Physician”  means  a  person  licensed  to  practice  medicine 
pursuant  to  Article  2  of  Chapter  34  of  Title  43. 

(4)  “Terminal  illness”  means  a  disease  that,  without  life-sustaining 
procedures,  will  result  in  death  in  the  near  future  and  is  not 
considered  by  a  treating  physician  to  be  reversible  even  with  admin 
istration  of  current  federal  Food  and  Drug  Administration  approved 
and  available  treatments. 

(5)  “Written  informed  consent”  means  a  written  document  that: 

(A)  Is  signed  by  the  patient;  parent,  if  the  patient  is  a  minor; 

legal  guardian;  or  health  care  agent  designated  by  the  patient  in  an 

advance  directive  for  health  care  executed  pursuant  to  Chapter  32 

of  Title  31; 

(B)  Is  attested  to  by  the  patient’s  physician  and  a  witness;  and 
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(C)  Meets  the  requirements  of  Code  Section  31-52-5.  (Code  1981, 

§  31-52-3,  enacted  by  Ga.  L.  2016,  p.  345,  §  1/HB  34.) 

31-52-4.  Eligibility  criteria. 

In  order  for  a  person  to  be  considered  an  eligible  patient  to  access  an 
investigational  drug,  biological  product,  or  device  pursuant  to  this 
chapter,  a  physician  must  document  in  writing  that  the  person: 

(1)  Has  a  terminal  illness; 

(2)  Has,  in  consultation  with  the  physician,  considered  all  other 
treatment  options  currently  approved  by  the  federal  Food  and  Drug 
Administration; 

(3)  Has  been  given  a  recommendation  by  the  physician  for  an 
investigational  drug,  biological  product,  or  device;  and 

(4)  Has  given  written  informed  consent  for  the  use  of  the  investi¬ 
gational  drug,  biological  product,  or  device.  (Code  1981,  §  31-52-4, 
enacted  by  Ga.  L.  2016,  p.  345,  §  1/HB  34.) 

31-52-5.  Written  informed  consent. 

Written  informed  consent  shall,  at  a  minimum,  include  the  following: 

(1)  A  description  of  the  currently  approved  products  and  treat¬ 
ments  for  the  terminal  illness  from  which  the  patient  suffers; 

(2)  An  attestation  that  the  patient  concurs  with  his  or  her  physi¬ 
cian  in  believing  that  all  currently  approved  and  conventionally 
recognized  treatments  are  unlikely  to  prolong  the  patient’s  life;  and 
the  known  risks  of  the  investigational  drug,  biological  product,  or 
device  are  not  greater  than  the  probable  outcome  of  the  patient’s 
terminal  illness; 

(3)  Clear  identification  of  the  specific  proposed  investigational 
drug,  biological  product,  or  device  that  the  patient  is  seeking  to  use; 

(4)  A  description  of  the  potential  best  and  worst  outcomes  of  using 
the  investigational  drug,  biological  product,  or  device  and  a  realistic 
description  of  the  most  likely  outcome.  The  description  shall  include 
the  possibility  that  new,  unanticipated,  different,  or  worse  symptoms 
might  result  and  that  death  could  be  hastened  by  the  proposed 
treatment.  The  description  shall  be  based  on  the  physician’s  knowl¬ 
edge  of  the  proposed  treatment  in  conjunction  with  an  awareness  of 
the  patient’s  condition; 

(5)  A  statement  that  the  patient  understands  that  his  or  her  health 
benefit  plan  is  not  obligated  to  pay  for  the  investigational  drug, 
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biological  product,  or  device,  or  any  care  or  treatment  consequent  to 
the  use  of  such  drug,  product,  or  device,  unless  such  health  benefit 
plan  is  specifically  required  to  do  so  by  law  or  contract; 

(6)  A  statement  that  the  patient  understands  that  his  or  her 
eligibility  for  hospice  care  may  be  withdrawn  if  he  or  she  begins 
treatment  with  the  investigational  drug,  biological  product,  or  device 
but  that  such  hospice  care  may  be  reinstated  if  such  treatment  ends 
and  he  or  she  meets  hospice  eligibility  requirements;  and 

(7)  A  statement  that  the  patient  understands  that  he  or  she  is 
liable  for  all  expenses  consequent  to  the  use  of  the  investigational 
drug,  biological  product,  or  device  and  that  such  liability  extends  to 
the  patient’s  estate,  unless  a  contract  between  the  patient  and  the 
manufacturer  of  the  investigational  drug,  biological  product,  or 
device  states  otherwise.  (Code  1981,  §  31-52-5,  enacted  by  Ga.  L. 
2016,  p.  345,  §  1/HB  34.) 

31-52-6.  Manufacturers  permitted  to  make  investigational 
drugs,  biological  products,  or  devices  available. 

(a)  A  manufacturer  of  an  investigational  drug,  biological  product,  or 
device  may  make  available  and  an  eligible  patient  may  request  access 
to  the  manufacturer’s  investigational  drug,  biological  product,  or  device 
pursuant  to  this  chapter;  provided,  however,  that  nothing  in  this 
chapter  shall  be  construed  to  require  that  a  manufacturer  make 
available  an  investigational  drug,  biological  product,  or  device  to  an 
eligible  patient. 

(b)  A  manufacturer  may  provide  an  investigational  drug,  biological 
product,  or  device  to  an  eligible  patient: 

(1)  Without  receiving  compensation;  or 

(2)  With  the  requirement  that  the  eligible  patient  pays  the  costs  of, 
or  the  costs  associated  with,  the  manufacture  of  the  investigational 
drug,  biological  product,  or  device.  (Code  1981,  §  31-52-6,  enacted  by 
Ga.  L.  2016,  p.  345,  §  1/HB  34.) 

31-52-7.  Coverage  under  health  benefit  plan  permitted  but  not 
required. 

A  health  benefit  plan  or  governmental  agency  may  provide  coverage 
for  the  cost  of  any  investigational  drug,  biological  product,  or  device 
pursuant  to  this  chapter;  provided,  however,  that  nothing  in  this 
chapter  shall  be  construed  to  require  a  health  benefit  plan  or  govern¬ 
mental  agency  to  provide  coverage  for  the  cost  of  any  investigational 
drug,  biological  product,  or  device  pursuant  to  this  chapter.  (Code  1981, 
§  31-52-7,  enacted  by  Ga.  L.  2016,  p.  345,  §  1/HB  34.) 
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31-52-8.  Physician  immunity  from  sanction  for  recommending, 
prescribing,  or  treating  with  investigational  drugs, 
biological  products,  or  devices. 

The  Georgia  Composite  Medical  Board  shall  not  revoke,  suspend, 
sanction,  fail  to  renew,  or  take  any  other  action  against  a  physician’s 
license  solely  based  on  such  physician’s  recommendation,  prescription, 
or  treatment  of  an  eligible  patient  with  an  investigational  drug, 
biological  product,  or  device  pursuant  to  this  chapter.  (Code  1981, 
§  31-52-8,  enacted  by  Ga.  L.  2016,  p.  345,  §  1/HB  34.) 

31-52-9.  State  prohibited  from  blocking  eligible  patient  access. 

No  official,  employee,  or  agent  of  the  state  shall  block  or  attempt  to 
block  an  eligible  patient’s  access  to  an  investigational  drug,  biological 
product,  or  device.  Counseling,  advice,  or  a  recommendation  for  treat¬ 
ment  consistent  with  medical  standards  of  care  shall  not  be  construed 
as  a  violation  of  this  Code  section.  (Code  1981,  §  31-52-9,  enacted  by 
Ga.  L.  2016,  p.  345,  §  1/HB  34.) 

31-52-10.  Statutory  construction. 

(a)  This  chapter  shall  not  be  construed  to  create  a  private  cause  of 
action  against  a  manufacturer  of  an  investigational  drug,  biological 
product,  or  device  or  against  any  other  person  or  entity  involved  in  the 
care  of  an  eligible  patient  using  an  investigational  drug,  biological 
product,  or  device  for  any  harm  done  to  the  eligible  patient  resulting 
from  the  investigational  drug,  biological  product,  or  device  if  the 
manufacturer  or  other  person  or  entity  is  complying  in  good  faith  with 
the  terms  of  this  chapter  and  has  exercised  reasonable  care. 

(a.l)  This  chapter  shall  not  be  construed  to  create  a  private  cause  of 
action  against  a  physician  who  refuses  to  recommend  an  investigational 
drug,  biological  product,  or  device  for  any  otherwise  eligible  patient. 

(b)  Any  person  or  entity  providing  treatment  to  an  eligible  patient 
using  an  investigational  drug,  biological  product,  or  device  shall  not  be 
liable  for  injury  or  death  to  such  eligible  patient  as  a  result  of  the 
investigational  drug,  biological  product,  or  device  under  Code  Section 
51-1-27  or  51-4-1,  et  seq.,  unless  it  is  shown  that  the  person  or  entity 
failed  to  obtain  written  informed  consent  in  compliance  with  Code 
Section  31-52-5. 

(c)  This  chapter  shall  not  be  construed  to  affect  any  required  health 
care  coverage  under  Title  33  for  patients  in  clinical  trials.  (Code  1981, 
§  31-52-10,  enacted  by  Ga.  L.  2016,  p.  345,  §  1/HB  34.) 
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Chap. 

2.  Department  of  Transportation,  32-2-1  through  32-2-81. 

3.  Acquisition  of  Property  for  Transportation  Purposes,  32-3-1 

through  32-3-39. 

4.  State,  County,  and  Municipal  Road  Systems,  32-4-1  through 

32-4-123. 

5.  Funds  for  Public  Roads,  32-5-1  through  32-5-31. 

6.  Regulation  of  Maintenance  and  Use  of  Public  Roads 

Generally,  32-6-1  through  32-6-248. 

7.  Abandonment,  Disposal,  or  Leasing  of  Property  Not  Needed 

for  Public  Road  Purposes,  32-7-1  through  32-7-5. 

9.  Mass  Transportation,  32-9-1  through  32-9-24. 

10.  Public  Authorities,  32-10-1  through  32-10-133. 

12 .  Georgia  Coordinating  Committee  for  Rural  and  Human 
Services  Transportation,  32-12-1  through  32-12-6.  [Re¬ 
pealed] 


CHAPTER  1 

GENERAL  PROVISIONS 


32-1-2.  Purpose  and  legislative  intent. 

JUDICIAL  DECISIONS 


State  DOT  not  liable  for  failing  to 
erect  road  closure  signs  on  county 

road.  —  Because  an  accident  occurred  on 
a  county-owned  road  and  did  not  occur  on 
a  part  of  the  state  highway  system  upon 
which  the  DOT  owed  a  duty  to  motorists, 
and  the  couple’s  expert’s  affidavit  could 
not  establish  a  legal  duty  to  erect  signs  or 
to  take  other  steps  to  inform  drivers  of  the 
closure  of  the  county-owned  road,  sum¬ 
mary  judgment  for  the  DOT  was  proper. 
Diamond  v.  DOT,  326  Ga.  App.  189,  756 
S.E.2d  277  (2014). 

County’s  duty  to  maintain  dedi¬ 


cated  roads  in  subdivision.  —  Trial 
court  erred  by  granting  mandamus  relief 
under  O.C.G.A.  §  9-6-20  with  regard  to  a 
property  owner  seeking  to  compel  a 
county  to  maintain  roads  in  a  subdivision 
because  while  the  county  had  accepted 
dedication  of  the  streets,  the  county  still 
was  vested  with  the  discretion  to  decide 
whether  to  open  all  of  the  roads  or  close 
any  of  the  roads,  and  the  trial  court  was 
required  to  determine  whether  the  coun¬ 
ty’s  decisions  were  arbitrary,  capricious, 
and  unreasonable  or  a  gross  abuse  of 
discretion  as  nowhere  in  the  judgment 
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was  that  standard  articulated.  Burke 
County  v.  Askin,  291  Ga.  697,  732  S.E.2d 
416  (2012). 


32-1-3.  Definitions. 


JUDICIAL  DECISIONS 


Unopened,  undeveloped,  proposed 
roads,  etc. 

County,  which  had  accepted  dedication 
of  a  subdivision  road  in  1962  but  had  not 
completed  the  road  or  maintained  it  for  50 
years,  due  to  the  county’s  mistaken  belief 
that  the  road  was  private,  was  ordered  to 
complete  and  maintain  the  road;  the  coun¬ 
ty’s  failure  to  complete  the  road  was  arbi¬ 
trary  and  capricious,  given  the  county’s 
acceptance  of  subdivision  plats  requiring 
the  road.  As  to  unopened  roads  in  the 
subdivision,  the  roads  were  not  public 
under  O.C.G.A.  §  9-6-21(b),  and  the 
county  had  no  obligation  to  maintain 
those  unopened  roads.  Burke  County  v. 
Askin,  294  Ga.  634,  755  S.E.2d  747  (2014). 

County’s  duty  to  maintain  dedi¬ 


cated  roads  in  subdivision.  —  Trial 
court  erred  by  granting  mandamus  relief 
under  O.C.G.A.  §  9-6-20  with  regard  to  a 
property  owner  seeking  to  compel  a 
county  to  maintain  roads  in  a  subdivision 
because  while  the  county  had  accepted 
dedication  of  the  streets,  the  county  still 
was  vested  with  the  discretion  to  decide 
whether  to  open  all  of  the  roads  or  close 
any  of  the  roads,  and  the  trial  court  was 
required  to  determine  whether  the  coun¬ 
ty’s  decisions  were  arbitrary,  capricious, 
and  unreasonable  or  a  gross  abuse  of 
discretion  as  nowhere  in  the  judgment 
was  that  standard  articulated.  Burke 
County  v.  Askin,  291  Ga.  697,  732  S.E.2d 
416  (2012). 


CHAPTER  2 

DEPARTMENT  OF  TRANSPORTATION 


Article  1 

Article  4 

General  Provisions 

Exercise  of  Power  to  Contract 

Sec. 

Generally 

32-2-2.  Powers  and  duties  of  depart¬ 

Sec. 

ment  generally. 

32-2-60. 

Authority  to  contract;  form  and 
content  of  construction  con¬ 

Article  3 

tracts;  bonds. 

Officers 

32-2-65. 

Advertising  for  bids. 

32-2-69. 

Bidding  process  and  award  of 

32-2-41.1.  Progress  report  and  Strategic 

contract. 

Transportation  Plan. 

32-2-81. 

“Design-build  procedure”  de¬ 

32-2-41.2.  Development  of  benchmarks; 

fined;  procedures  for  utiliza¬ 

reports;  value  engineering 

tion;  limitation  on  contracting; 

studies. 

summary  projects. 
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ARTICLE  1 

GENERAL  PROVISIONS 

32-2-2.  Powers  and  duties  of  department  generally. 

(a)  The  powers  and  duties  of  the  department,  unless  otherwise 
expressly  limited  by  law,  shall  include  but  not  be  limited  to  the 
following: 

(1)  The  department  shall  plan,  designate,  improve,  manage,  con¬ 
trol,  construct,  and  maintain  a  state  highway  system  and  shall  have 
control  of  and  responsibility  for  all  construction,  maintenance,  or  any 
other  work  upon  the  state  highway  system  and  all  other  work  which 
may  be  designated  to  be  done  by  the  department  by  this  title  or  any 
other  law.  However,  on  those  portions  of  the  state  highway  system 
lying  within  the  corporate  limits  of  any  municipality,  the  department 
shall  be  required  to  provide  only  substantial  maintenance  activities 
and  operations,  including  but  not  limited  to  reconstruction  and  major 
resurfacing,  reconstruction  of  bridges,  erection  and  maintenance  of 
official  department  signs,  painting  of  striping  and  pavement  delinea¬ 
tors,  furnishing  of  guardrails  and  bridge  rails,  and  other  major 
maintenance  activities;  and,  furthermore,  the  department  may  by 
contract  authorize  and  require  any  rapid  transit  authority  created  by 
the  General  Assembly  to  plan,  design,  and  construct,  at  no  cost  to  the 
department  and  subject  to  the  department’s  review  and  approval  of 
design  and  construction,  segments  of  the  state  highway  system 
necessary  to  replace  those  portions  of  the  system  which  the  rapid 
transit  authority  and  the  department  agree  must  be  relocated  in 
order  to  avoid  conflicts  between  the  rapid  transit  authority’s  facilities 
and  the  state  highway  system; 

(2)  Except  for  appropriations  to  authorize  the  issuance  of  general 
obligation  debt  for  public  road  work,  or  to  pay  such  debt,  the 
department  shall  be  the  state  agency  to  receive  and  shall  have  control 
and  supervision  of  all  funds  appropriated  for  public  road  work  by  the 
state  and  activities  incident  thereto  from  the  net  proceeds  of  motor 
fuel  tax,  as  provided  in  Article  III,  Section  IX,  Paragraph  VI(b)  of  the 
Constitution  of  Georgia  and  any  other  funds  appropriated  or  provided 
for  by  law  for  such  purposes  or  for  performing  other  functions  of  the 
department.  If  the  General  Assembly  fails  to  appropriate  all  of  the 
net  proceeds  of  the  motor  fuel  tax  to  the  department,  to  the  State  of 
Georgia  General  Obligation  Debt  Sinking  Fund,  and  to  counties  for 
public  road  work  and  activities  incident  thereto,  any  such  unappro¬ 
priated  part  of  such  funds,  exclusive  of  those  proceeds  required  by 
law  to  be  provided  as  grants  to  counties  for  the  construction  and 
maintenance  of  county  roads,  shall  be  made  available  to  the  depart- 
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ment  by  the  state  treasurer,  notwithstanding  any  provisions  to  the 
contrary  in  Part  1  of  Article  4  of  Chapter  12  of  Title  45,  the  “Budget 
Act”; 

(3)  The  department  shall  provide  for  surveys,  plans,  maps,  speci¬ 
fications,  and  other  things  necessary  in  designating,  supervising, 
locating,  abandoning,  relocating,  improving,  constructing,  or  main¬ 
taining  the  state  highway  system  or  any  part  thereof,  or  any 
activities  incident  thereto,  or  in  doing  such  other  work  on  public 
roads  as  the  department  may  be  given  responsibility  for  or  control  of 
by  law; 

(4)  The  department  shall  reimburse  the  Department  of  Law  for 
expenses  incurred  when  the  Attorney  General  of  Georgia  assigns  any 
assistant  attorney  general  or  any  deputy  assistant  attorney  general 
to  perform  specific  legal  services  in  connection  with  the  validation  of 
any  bonds  as  authorized  by  Code  Section  45-15-16  or  in  connection 
with  contract  lawsuits  and  the  acquisition  of  rights  of  way  for  any 
project  on  the  state  highway  system  constructed  or  to  be  constructed 
by  the  department  and  when  such  services  are  designated  by  the 
Attorney  General  to  include  specific  items  of  legal  services  involving 
the  trial  or  preparation  for  trial  of  individual  condemnation  cases, 
contract  lawsuits,  and  related  matters  on  such  project  or  projects,  or 
a  group  or  series  of  condemnation  cases,  contract  lawsuits,  and 
related  matters  in  connection  with  a  specific  project  or  projects; 
provided,  however,  that  no  such  reimbursement  shall  be  made  until 
the  Attorney  General  has  submitted  a  statement  of  the  expenses  of 
such  legal  services  to  the  department,  which  statement  shall  include 
the  name  of  the  assistant  attorney  general  performing  such  services, 
the  items  of  legal  services  performed  and  the  cost  thereof,  and, 
further,  that  no  reimbursement  shall  be  made  for  the  expenses  of 
legal  services  for  contract  lawsuits  unless  such  services  had  the 
advance  approval  of  the  commissioner; 

(5)  The  department  shall  have  the  authority  to  negotiate,  let,  and 
enter  into  contracts  with  the  Georgia  Highway  Authority,  the  State 
Road  and  Tollway  Authority,  any  person,  any  state  agency,  or  any 
county  or  municipality  of  the  state  for  the  construction  or  mainte¬ 
nance  of  any  public  road  or  any  other  mode  of  transportation  or  for 
the  benefit  of  or  pertaining  to  the  department  or  its  employees  in  such 
manner  and  subject  to  such  express  limitations  as  may  be  provided 
by  law; 

(6)  The  department  shall  have  the  authority  to  negotiate  and  enter 
into  reciprocal  agreements  and  contracts  with  other  states  or  agen¬ 
cies  or  subdivisions  thereof  concerning  public  roads  and  other  modes 
of  transportation  and  activities  incident  thereto; 

(7)  The  department  and  the  State  Road  and  Tollway  Authority 
shall  be  the  proper  agencies  of  the  state  to  discharge  all  duties 
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imposed  on  the  state  by  any  act  of  Congress  allotting  federal  funds  to 
be  expended  for  public  road  and  other  transportation  purposes  in  this 
state.  The  department  shall  have  the  authority  to  accept  and  use 
federal  funds;  to  enter  into  any  contracts  or  agreements  with  the 
United  States  or  its  agencies  or  subdivisions  relating  to  the  planning, 
financing,  construction,  improvement,  operation,  and  maintenance  of 
any  public  road  or  other  mode  or  system  of  transportation;  and  to  do 
all  things  necessary,  proper,  or  expedient  to  achieve  compliance  with 
the  provisions  and  requirements  of  all  applicable  federal-aid  acts  and 
programs.  Nothing  in  this  title  is  intended  to  conflict  with  any  federal 
law;  and,  in  case  of  such  conflict,  such  portion  as  may  be  in  conflict 
with  such  federal  law  is  declared  of  no  effect  to  the  extent  of  the 
conflict; 

(8)  The  department  shall  have  the  authority  to  exercise  the  right 
and  power  of  eminent  domain  and  to  purchase,  exchange,  sell,  lease, 
or  otherwise  acquire  or  dispose  of  any  property  or  any  rights  or 
interests  therein  for  public  road  and  other  transportation  purposes  or 
for  any  activities  incident  thereto,  subject  to  such  express  limitations 
as  are  provided  by  law; 

(9)  The  department  and  its  authorized  agents  and  employees  shall 
have  the  authority  to  enter  upon  any  lands  in  the  state  for  the 
purpose  of  making  such  surveys,  soundings,  drillings,  and  examina¬ 
tions  as  the  department  may  deem  necessary  or  desirable  to  accom¬ 
plish  the  purposes  of  this  title;  and  such  entry  shall  not  be  deemed  a 
trespass,  nor  shall  it  be  deemed  an  entry  which  would  constitute  a 
taking  in  a  condemnation  proceeding,  provided  that  reasonable 
notice  is  given  the  owner  or  occupant  of  the  property  to  be  entered 
and  that  such  entry  shall  be  done  in  a  reasonable  manner  with  as 
little  inconvenience  as  possible  to  the  owner  or  occupant  of  the 
property; 

(10)  In  locating,  relocating,  constructing,  improving,  or  maintain¬ 
ing  any  road  on  the  state  highway  system,  the  department  shall  have 
the  authority  to  control  or  limit  access  thereto,  including  the  author¬ 
ity  to  close  off  or  regulate  access  from  any  part  of  any  public  road  on 
a  county  road  system  or  municipal  street  system  to  the  extent 
necessary  in  the  public  interest; 

(11)  The  department  shall  have  the  authority  to  construct  and  to 
perform  substantial  maintenance  of  public  roads  within  the  bound¬ 
aries  of  state  parks  and  on  main  access  roads  leading  into  such  parks; 

(12) (A)  The  department  shall  have  the  authority  to  formulate, 
promulgate,  and  enforce  rules  and  regulations  setting  minimum 
safety  standards  for  bridges  on  federal-aid  public  roads  and  to 
inspect  and  close  any  bridge  on  any  such  public  road  which  does  not 
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comply  with  the  minimum  standards  set  by  the  department  and 
which  the  department  determines  is  unsafe  for  public  travel.  No 
new  bridge  shall  be  constructed  on  any  such  public  road  without 
there  first  having  been  obtained  a  permit  for  its  construction  from 
the  department,  such  permit  to  be  issued  only  where  the  proposed 
bridge  will  meet  the  minimum  standards  set  by  the  department. 

(B)  The  department  may  inspect  and  determine  the  maximum 
load,  weight,  and  other  vehicular  dimensions  which  can  be  safely 
transported  over  each  bridge  on  the  state  highway  system  and  may 
post  on  each  such  bridge  a  legible  notice  showing  such  maximum 
safe  limits.  It  shall  be  unlawful  for  any  person  to  haul,  drive,  or 
bring  onto  any  bridge  any  vehicle,  load,  or  weight  which  in  any 
manner  exceeds  the  maximum  limits  so  ascertained  and  posted  on 
such  bridge; 

(13)  The  department  shall  have  the  authority  to  establish,  main¬ 
tain,  and  operate  ferries  as  part  of  a  public  road  and  to  authorize  and 
issue  permits  for  any  state  agency,  any  county  or  municipality,  or  any 
private  person  to  establish,  maintain,  and  operate  ferries  as  part  of  a 
public  road  whenever,  in  the  discretion  of  the  department,  such 
ferries  are  reasonably  necessary  and  in  the  best  interest  of  the  public. 
All  such  ferries  shall  be  operated  subject  to  such  rules  and  regula¬ 
tions  as  the  department  may  adopt  to  protect  the  public  interest,  and 
the  authorization  of  any  such  ferry  may  be  revoked  whenever,  in  the 
discretion  of  the  department,  its  continued  operation  is  no  longer 
necessary  or  in  the  best  interest  of  the  public; 

(14)  The  department  shall  have  those  duties  and  powers  in  regard 
to  programs  relating  to  the  Metropolitan  Atlanta  Rapid  Transit 
Authority  established  by  subsection  (i)  of  Section  8  of  an  Act  approved 
March  10,  1965  (Ga.  L.  1965,  p.  2243),  particularly  as  amended  by 
Section  5  of  an  Act  approved  March  16,  1971  (Ga.  L.  1971,  p.  2092); 

(15)  Reserved; 

(16)  Reserved; 

(17) (A)  Subject  to  general  appropriations  for  such  purposes,  the 
department  is  authorized  to  plan  for  and  establish  a  long-term 
policy  in  regard  to  the  establishment,  development,  and  mainte¬ 
nance  of  aviation  and  aviation  facilities  in  the  state;  to  promote  and 
encourage  the  use  of  aviation  facilities  of  the  state  for  air  commerce 
in  the  state,  between  the  state  and  other  states,  and  between  the 
state  and  foreign  countries;  to  cooperate  with,  counsel,  and  advise 
political  subdivisions  of  the  state  and  other  departments,  boards, 
bureaus,  commissions,  agencies,  or  establishments,  whether  fed¬ 
eral,  state,  local,  public,  or  private,  for  the  purpose  of  promoting 
and  obtaining  coordination  in  the  planning  for  and  in  the  estab- 
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lishment,  development,  construction,  maintenance,  and  protection 
of  a  system  of  air  routes,  airports,  landing  fields,  and  other  aviation 
facilities  in  the  state. 

(B)  Subject  to  general  appropriations  for  such  purposes,  the 
department  is  authorized  to  construct  or  to  contract  with  any  state 
agency,  political  subdivision,  authority,  or  person  for  the  construc¬ 
tion  of  airports  and  of  facilities  and  appurtenances  incident  to  their 
operation.  The  authority  and  limitations  of  Article  4  of  this  chapter 
pertaining  to  department  contracts  and  subcontracts  for  construc¬ 
tion  of  public  roads  shall  likewise  apply  to  such  airport  construc¬ 
tion  contracts;  provided,  however,  that  such  a  contract  when 
negotiated  with  a  political  subdivision  shall  not  be  subject  to  the 
limitation  of  subparagraph  (d)(1)(A)  of  Code  Section  32-2-61  per¬ 
taining  to  the  average  bid  price  for  the  60  day  period  preceding  the 
making  of  the  contract.  Article  1  of  Chapter  3  and  Chapter  7  of  this 
title  shall  apply  to  the  acquisition  or  disposition  of  land  or  interests 
therein  for  such  airport  construction. 

(C)  Subject  to  general  appropriations  for  such  purposes,  the 
department  is  authorized  to  establish  air  markers  at  appropriate 
locations  throughout  the  state  to  facilitate  air  navigation  within 
the  state.  Said  markers  shall  consist  of  painting  on  appropriately 
located  roofs  of  buildings  the  names  of  towns  or  cities  within  which 
such  buildings  are  located,  such  names  to  be  painted  in  sufficient 
size  to  be  legible  under  good  visibility  conditions  from  a  height  of  at 
least  3,000  feet.  The  department  is  authorized  to  obtain  roof 
releases  from  the  owners  of  buildings  upon  which  air  markers  are 
to  be  painted  or  otherwise  to  obtain  permission  from  such  owners  to 
use  such  roofs  for  such  purposes  and  to  pay  the  owners  reasonable 
and  nominal  rentals  therefor  if  such  payment  is  necessary  in  order 
to  obtain  the  appropriate  permission  for  the  use  of  such  roofs  for 
such  purposes. 

(D)  Subject  to  general  appropriations  for  such  purposes,  the 
department  is  authorized  to  maintain  or  to  control  for  the  mainte¬ 
nance  of  department  owned  or  department  leased  airports,  their 
facilities,  and  appurtenances  incident  to  their  operation.  The 
authority  and  limitations  of  Article  4  of  this  chapter  pertaining  to 
contracts  and  subcontracts  for  maintenance  of  public  roads  shall 
likewise  apply  to  such  contracts  for  the  maintenance  of  such 
department -owned  or  department  leased  airports,  provided  that 
such  a  contract  when  negotiated  with  a  political  subdivision  shall 
not  be  subject  to  the  limitation  of  subparagraph  (d)(1)(A)  of  Code 
Section  32-2-61  pertaining  to  the  average  bid  price  for  the  60  day 
period  preceding  the  making  of  the  contract; 

(18)(A)  Subject  to  general  appropriations  and  any  provisions  of 
Chapter  5  of  this  title  to  the  contrary  notwithstanding,  the  depart- 
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ment  is  authorized  within  the  limitations  provided  in  subpara¬ 
graph  (B)  of  this  paragraph  to  provide  to  municipalities,  counties, 
authorities,  and  state  agencies  financial  support  by  contract  for 
clearing,  dredging,  or  maintaining  free  from  obstructions  and  for 
the  widening,  deepening,  and  improvement  of  the  ports,  seaports, 
or  harbors  of  this  state. 

(B) (i)  Municipalities,  counties,  authorities,  or  state  agencies 
may,  by  formal  resolution,  apply  to  the  department  for  financial 
assistance  provided  by  this  paragraph. 

(ii)  The  department  shall  review  the  proposal  and,  if  satisfied 
that  the  proposal  is  in  accordance  with  the  purposes  of  this 
paragraph,  may  enter  into  a  contract  for  expenditure  of  funds. 

(iii)  The  time  of  payment  and  any  conditions  concerning  such 
funds  shall  be  set  forth  in  the  contract. 

(C)  In  addition  to  subparagraph  (A)  of  this  paragraph  and 
subject  to  general  appropriations  for  such  purposes,  the  depart¬ 
ment  with  its  own  forces  or  by  contract  may  clear,  dredge,  or 
maintain  free  from  obstruction  and  may  widen,  deepen,  and 
improve  the  ports,  seaports,  or  harbors  of  this  state; 

(19)  Code  Sections  32-3-1  and  32-6-115  notwithstanding,  the  de¬ 
partment  may  by  contract  grant  to  any  rapid  transit  authority 
created  by  the  General  Assembly,  under  such  terms  and  conditions  as 
the  department  may  deem  appropriate,  the  right  to  occupy  or 
traverse  a  portion  of  the  right  of  way  of  any  road  on  the  state  highway 
system  by  or  with  its  mass  transportation  facilities.  Furthermore,  the 
department  may  by  contract  lease  to  the  rapid  transit  authority, 
under  such  terms  and  conditions  as  the  department  may  deem 
appropriate,  the  right  to  occupy,  operate,  maintain,  or  traverse  by  or 
with  its  mass  transportation  facilities  any  parking  facility  con¬ 
structed  by  the  department.  Notwithstanding  Code  Section  48-2-17, 
all  net  revenue  derived  from  the  lease  shall  be  utilized  by  the 
department  to  offset  the  cost  of  constructing  any  parking  facility. 
Regardless  of  any  financial  expenditures  by  the  rapid  transit  author¬ 
ity,  no  right  of  use  or  lease  granted  under  this  paragraph  shall  merge 
into  or  become  a  property  interest  of  the  rapid  transit  authority.  Upon 
the  transfer  of  the  title  of  the  mass  transportation  facilities  to  private 
ownership  or  upon  the  operation  of  the  rapid  transportation  facilities 
for  the  financial  gain  of  private  persons,  such  rights  granted  by  the 
department  shall  automatically  terminate  and  all  rapid  transporta¬ 
tion  facilities  shall  be  removed  from  the  rights  of  way  of  the  state 
highway  system;  and 

(20)  The  department,  in  consultation  with  the  Georgia  Technology 
Authority,  shall  have  the  authority  to  plan  for,  establish,  and  imple- 
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ment  a  long-term  policy  with  regard  to  the  use  of  the  rights  of  way  of 
the  interstate  highways  and  state  owned  roads  for  the  establishment, 
development,  and  maintenance  of  the  deployment  of  broadband 
services  and  other  emerging  communications  technologies  through¬ 
out  the  state  by  public  or  private  providers,  or  both.  The  department 
shall  be  authorized  to  promote  and  encourage  the  use  of  such  rights 
of  way  of  the  interstate  highways  and  state  owned  roads  for  such 
purposes  to  the  extent  feasible  and  prudent.  All  net  revenues  from 
the  use,  lease,  or  other  activities  in  such  rights  of  way  in  excess  of  any 
project  costs,  that  are  not  subject  to  the  jurisdiction  of  the  Federal 
Highway  Administration  or  that  are  not  otherwise  restricted  by  any 
federal  laws,  rules,  or  regulations,  shall  be  paid  into  the  general  fund 
of  the  state  treasury  subject  to  any  restrictions  imposed  by  the 
Federal  Highway  Administration.  It  is  the  intention  of  the  General 
Assembly,  subject  to  the  appropriation  process,  that  a  portion  of  the 
amount  so  deposited  into  the  general  fund  of  the  state  treasury  be 
appropriated  each  year  to  programs  to  be  administered  by  the 
Georgia  Technology  Authority,  the  Department  of  Community  Affairs, 
and  other  state  agencies  as  provided  in  Chapter  40  of  Title  50  to  be 
used  to  promote  and  provide  broadband  services  throughout  the 
state. 

(b)  In  addition  to  the  powers  specifically  delegated  to  it  in  this  title, 
the  department  shall  have  the  authority  to  perform  all  acts  which  are 
necessary,  proper,  or  incidental  to  the  efficient  operation  and  develop¬ 
ment  of  the  department  and  of  the  state  highway  system  and  of  other 
modes  and  systems  of  transportation;  and  this  title  shall  be  liberally 
construed  to  that  end.  Any  power  vested  by  law  in  the  department  but 
not  implemented  by  specific  provisions  for  the  exercise  thereof  may  be 
executed  and  carried  out  by  the  department  in  a  reasonable  manner 
pursuant  to  such  rules,  regulations,  and  procedures  as  the  department 
may  adopt  and  subject  to  such  limitations  as  may  be  provided  by  law. 
(Ga.  L.  1919,  p.  242,  art.  3,  §§  3,  5;  Ga.  L.  1919,  p.  242,  art.  4,  §§  1-3; 
Ga.  L.  1919,  p.  242,  art.  6,  §  3;  Ga.  L.  1922,  p.  176,  §  1;  Ga.  L.  1929,  p. 
260,  §  2;  Code  1933,  §§  95-1502,  95-1504,  95-1701,  95-1702,  95-1703, 
95-1710,  95-1715,  95-1724;  Code  1933,  §§  95A-302,  95A-303,  enacted 
by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §§  6-9;  Ga.  L.  1975,  p. 
98,  §§  1,  2;  Ga.  L.  1976,  p.  416,  §  1;  Ga.  L.  1976,  p.  775,  §  2;  Ga.  L. 
1979,  p.  973,  §§  2,  3;  Ga.  L.  1980,  p.  773,  §  1;  Ga.  L.  1982,  p.  3,  §  32; 
Ga.  L.  1983,  p.  3,  §  56;  Ga.  L.  1986,  p.  10,  §  32;  Ga.  L.  1991,  p.  1355, 
§  1;  Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2000,  p.  951,  §  2-2;  Ga.  L.  2001, 
p.  1251,  §  1-1;  Ga.  L.  2009,  p.  848,  §  2/SB  85;  Ga.  L.  2010,  p.  863, 
§  3/SB  296;  Ga.  L.  2018,  p.  629,  §  2-1/SB  402.) 
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The  2018  amendment,  effective  May  40"  was  substituted  for  "Chapter  39"  near 
7,  2018,  deleted  “and”  at  the  end  of  sub-  the  end  of  paragraph  (a)(20). 
paragraph  (a)(18)(C),  substituted  and”  Editor’s  notes.  —  Ga.  L.  2018,  p.  629, 
for  the  period  at  the  end  of  paragraph  §  1-1/SB  402,  not  codified  by  the  General 
(a)(19),  and  added  paragraph  (a)(20)  Assembly,  provides  that:  “This  Act  shall  be 

Code  Commission  notes.  —  Pursuant  known  and  may  be  cited  as  the  ‘Achieving 
to  Code  Section  28-9-5,  in  2018,  "Chapter  Connectivity  Everywhere  (ACE)  Act.’” 


JUDICIAL 

Analysis 

General  Consideration 

General  Consideration 

Negligence  suit  involving  paving 
company.  —  Trial  court  erred  by  grant¬ 
ing  a  paving  company  summary  judgment 
in  a  negligence  suit  based  on  the  affidavit 
of  the  company’s  president  because  the 
business  records  referred  to  and  relied 
upon  by  the  paving  company’s  president 
were  not  attached  to  the  president’s  affi¬ 
davit;  thus,  the  affidavit  could  not  be  used 
to  support  the  company’s  motion  for  sum¬ 
mary  judgment.  Brown  v.  Seaboard 
Constr.  Co.,  317  Ga.  App.  667,  732  S.E.2d 
325  (2012). 

Department  failed  to  properly  ap¬ 


ply  for  discretionary  review.  —  In  a 

case  involving  a  white  supremacist  orga¬ 
nization  being  denied  a  permit  for  the 
Adopt-A-Highway  program  administered 
by  the  Georgia  Department  of  Transpor¬ 
tation  (Department),  the  court  dismissed 
the  Department’s  appeal  for  lack  of  juris¬ 
diction  because  the  Department  sought 
review  of  a  decision  of  a  state  administra¬ 
tive  agency  and  was  required  under 
O.C.G.A.  §  5-6-35(a)(l)  to  bring  the  De¬ 
partment’s  appeal  by  way  of  an  applica¬ 
tion  for  discretionary  review,  but  failed  to 
do  so.  State  of  Ga.  v.  International  Key¬ 
stone  Knights  of  the  Ku  Klux  Klan,  Inc., 
299  Ga.  392,  788  S.E.2d  455  (2016). 


32-2-4.  Information  for  traveling  public. 

Cross  references.  —  Camping  at  rest 
areas,  §  32-6-6. 


ARTICLE  3 
OFFICERS 

32-2-40.  Selection  of  commissioner  of  transportation;  term;  va¬ 
cancy;  bond;  other  elective  office. 

JUDICIAL  DECISIONS 

Cited  in  State  of  Ga.  v.  International 
Keystone  Knights  of  the  Ku  Klux  Klan, 

Inc.,  299  Ga.  392,  788  S.E.2d  455  (2016). 

32-2-41.1.  Progress  report  and  Strategic  Transportation  Plan. 

(a)  On  or  before  October  15,  2009,  the  director  shall  prepare  a  report 
for  the  Governor,  the  Lieutenant  Governor,  the  Speaker  of  the  House  of 
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Representatives,  and  the  chairpersons  of  the  Senate  Transportation 
Committee  and  the  House  Committee  on  Transportation,  respectively, 
detailing  the  progress  the  division  has  made  on  preparing  a  State-wide 
Strategic  Transportation  Plan.  The  director  shall  deliver  a  draft  of  the 
plan  for  comments  and  suggestions  by  members  of  the  General  Assem¬ 
bly  and  the  Governor  on  or  before  December  31,  2009.  Comments  and 
suggestions  by  the  House  and  Senate  Transportation  Committees  of  the 
General  Assembly  and  the  Governor  shall  be  submitted  to  the  director 
no  later  than  February  15,  2010.  This  plan  shall  include  a  list  of 
projects  realistically  expected  to  begin  construction  within  the  next  four 
years,  the  cost  of  such  projects,  and  the  source  of  funds  for  such  projects. 
The  plan  shall  be  developed  with  consideration  of  investment  policies 
addressing: 

(1)  Growth  in  private-sector  employment,  development  of  work 
force,  and  improved  access  to  jobs; 

(2)  Reduction  in  traffic  congestion; 

(3)  Improved  efficiency  and  reliability  of  commutes  in  major  met¬ 
ropolitan  areas; 

(4)  Efficiency  of  freight,  cargo,  and  goods  movement; 

(5)  Coordination  of  transportation  investment  with  development 
patterns  in  major  metropolitan  areas; 

(6)  Market  driven  travel  demand  management; 

(7)  Optimized  capital  asset  management; 

(8)  Reduction  in  accidents  resulting  in  injury  and  loss  of  life; 

(9)  Border-to-border  and  interregional  connectivity;  and 

(10)  Support  for  local  connectivity  to  the  state-wide  transportation 
network. 

The  investment  policies  provided  for  in  paragraphs  (1)  through  (10)  of 
this  subsection  shall  also  guide  the  development  of  the  allocation 
formula  provided  for  under  Code  Section  32-5-27  and  shall  expire  on 
April  15,  2012,  and  every  four  years  thereafter  unless  amended  or 
renewed.  The  final  version  of  the  State-wide  Strategic  Transportation 
Plan  shall  be  completed  by  April  10,  2010,  and  shall  be  delivered  to  the 
Governor,  the  Lieutenant  Governor,  the  Speaker  of  the  House  of 
Representatives,  and  the  chairpersons  of  the  Senate  Transportation 
Committee  and .  the  House  Committee  on  Transportation.  A  report 
detailing  the  progress  of  projects  and  programs  in  the  State- wide 
Strategic  Transportation  Plan  shall  be  prepared  and  delivered  annually 
thereafter,  and  a  revised  version  shall  be  prepared  and  delivered  at 
least  biennially  thereafter. 

(b)  The  report  and  plan  prepared  under  subsection  (a)  of  this  Code 
section  shall  also  be  published  on  the  website  of  the  department.  (Code 
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1981,  §  32-2-41.1,  enacted  by  Ga.  L.  2008,  p.  528,  §  1/HB  1189;  Ga.  L. 
2009,  p.  976,  §  6/SB  200;  Ga.  L.  2014,  p.  851,  §  1/HB  774.) 

The  2014  amendment,  effective  July  annually”  in  the  last  sentence  of  the  end- 
1,  2014,  substituted  “annually”  for  “semi-  ing  paragraph  of  subsection  (a). 

32-2-41.2.  Development  of  benchmarks;  reports;  value  engineer¬ 
ing  studies. 

(a)  The  commissioner  shall  develop  and  publish  in  print  or  electron¬ 
ically  benchmarks,  based  upon  the  type  and  scope  of  a  construction 
project,  that  detail  a  realistic  time  frame  for  completion  of  each  stage  of 
a  construction  project,  including  preliminary  engineering  and  design, 
environmental  permitting  and  review,  and  right  of  way  acquisition. 

(b)  The  director  shall  submit  an  annual  report  to  the  Governor,  the 
Lieutenant  Governor,  the  Speaker  of  the  House  of  Representatives,  and 
the  chairpersons  of  the  House  and  Senate  Transportation  Committees 
detailing  the  progress  of  every  construction  project  valued  at  $10 
million  or  more  against  the  benchmarks.  This  report  shall  include  an 
analysis  explaining  the  discrepancies  between  the  benchmarks  and 
actual  performance  on  each  project  as  well  as  an  explanation  for  delays. 
This  report  shall  also  be  published  on  the  website  of  the  department. 

(c)  The  department  shall  create  and  maintain  on  its  website  a 
detailed  status  report  on  each  project  under  planning  or  construction. 
This  status  report  shall  include,  but  not  be  limited  to,  the  name  and 
contact  information  of  the  project  manager,  if  applicable. 

(d)  Value  engineering  studies  shall  be  performed  on  all  projects 
whose  costs  exceed  $50  million,  except  for  any  project  procured  in 
accordance  with  Code  Sections  32-2-79,  32-2-80,  and  32-2-81,  and  the 
director  shall  submit  an  annual  report  to  the  Governor,  the  Lieutenant 
Governor,  the  Speaker  of  the  House  of  Representatives,  and  the 
chairpersons  of  the  House  and  Senate  Transportation  Committees 
detailing  the  amount  saved  due  to  the  value  engineering  studies.  This 
report  shall  also  be  published  on  the  website  of  the  department.  (Code 
1981,  §  32-2-41.2,  enacted  by  Ga.  L.  2008,  p.  806,  §  1/SB  417;  Ga.  L. 
2009,  p.  976,  §  7/SB  200;  Ga.  L.  2010,  p.  838,  §  10/SB  388;  Ga.  L.  2013, 
p.  67,  §  1/HB  202;  Ga.  L.  2014,  p.  851,  §  2/HB  774.) 

The  2013  amendment,  effective  July  The  2014  amendment,  effective  July 
1,  2013,  in  the  first  sentence  of  subsection  1,  2014,  substituted  “submit  an  annual” 
(d),  substituted  “$50  million”  for  “$10  mil-  for  “submit  a  semiannual”  near  the  begin- 
bon”  and  inserted  “except  for  any  project  ning  of  the  first  sentence  of  subsection  (b). 
procured  in  accordance  with  Code  Sec¬ 
tions  32-2-79,  32-2-80,  and  32-2-81,”. 
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ARTICLE  4 

EXERCISE  OF  POWER  TO  CONTRACT  GENERALLY 

32-2-60.  Authority  to  contract;  form  and  content  of  construction 
contracts;  bonds. 

(a)  The  department  shall  have  the  authority  to  contract  as  set  forth 
in  this  article  and  in  Code  Section  32-2-2.  All  department  construction 
contracts  shall  be  in  writing.  Any  contract  entered  into  by  the  depart¬ 
ment  for  the  construction  of  a  public  road  shall  include,  as  a  cost  of  the 
project,  provisions  for  sowing  vegetation,  if  appropriate,  on  all  banks, 
fills,  cuts,  ditches,  and  other  places  where  soil  erosion  is  likely  to  result 
from  the  necessary  incidents  to  road  work  along  the  right  of  way  of  the 
road  project. 

(b)  Persons,  firms,  or  corporations  submitting  bids  on  department 
construction  contracts  are  required  to  examine  the  site  of  the  proposed 
work  and  determine  for  themselves  the  anticipated  subsurface  and 
latent  physical  conditions  at  the  site  prior  to  submitting  a  bid  on  the 
project.  The  submission  of  a  bid  shall  be  prima-facie  evidence  that  the 
bidder  has  made  such  examination  and  is  satisfied  as  to  the  conditions 
to  be  encountered  in  performing  the  work.  The  department  does  not  in 
any  way  guarantee  the  amount  or  nature  of  subsurface  materials  which 
may  be  encountered  and  which  must  be  excavated,  graded,  or  driven 
through  in  performing  the  work  on  the  project.  The  contractor  shall  not 
plead  deception  or  misunderstanding  because  of  variations  from  quan¬ 
tities  of  work  to  be  performed  or  materials  to  be  furnished  as  shown  on 
the  plans  or  minor  variations  from  the  locations  or  character  of  the 
work.  Payment  will  be  made  only  for  actual  quantities  of  work  per¬ 
formed  in  accordance  with  the  plans  and  specifications.  The  depart¬ 
ment  shall  not  provide  compensation  above  the  amount  bid  on  such 
project  solely  due  to  the  encountering  of  subsurface  or  latent  physical 
conditions  at  the  site  which  are  different  from  those  anticipated  by  the 
bidder. 

(c) (1)  Notwithstanding  the  provisions  of  subsection  (b)  of  this  Code 
section,  the  department  reserves  the  right  to  make,  at  any  time 
during  the  progress  of  work,  such  increases  or  decreases  in  quantities 
and  such  alterations  in  the  details  of  construction  as  necessary  or 
desirable  to  satisfactorily  complete  the  work.  Such  increases  or 
decreases  shall  not  invalidate  the  contract  nor  release  the  surety  and 
the  contractor  agrees  to  perform  the  work  as  altered. 

(2)  Whenever  an  alteration  materially  increases  or  decreases  the 
scope  of  the  work  specified  in  the  contract,  a  supplemental  agreement 
acceptable  to  both  parties  shall  be  made.  In  the  absence  of  a 
supplemental  agreement  acceptable  to  both  parties,  the  department 
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may  direct  that  the  work  be  done  either  by  force  account  or  at  existing 
contract  prices.  Any  force  account  agreement  shall  be  in  writing, 
specifying  the  terms  of  payment  signed  by  the  chief  engineer,  and 
agreed  to  in  writing  by  the  contractor. 

(3)  Changes  made  by  the  engineer  will  not  be  considered  to  waive 
any  of  the  provisions  of  the  contract,  nor  may  the  contractor  make 
any  claim  for  loss  of  anticipated  profits  because  of  the  changes,  or  by 
reason  of  any  variation  between  the  approximate  quantities  and  the 
quantities  of  work  as  done. 

(d)(1)  When  the  estimated  amount  of  any  department  construction 
contract  exceeds  $300  million,  performance  and  payment  bonds  shall 
be  required  in  the  amount  of  at  least  the  total  amount  payable  by  the 
terms  of  the  contract  unless  the  department,  after  public  notice, 
makes  a  written  determination  supported  by  specific  findings  that 
single  bonds  in  such  amount  are  not  reasonably  available,  and  the 
board  approves  such  determination  in  a  public  meeting.  In  such 
event,  the  estimated  value  of  the  construction  portion  of  the  contract, 
excluding  right  of  way  acquisition  and  engineering,  shall  be  guaran¬ 
teed  by  a  combination  of  security  including,  but  not  limited  to,  the 
following: 

(A)  Payment,  performance,  surety,  cosurety,  or  excess  layer 
surety  bonds; 

(B)  Letters  of  credit; 

(C)  Guarantees  of  the  contractor  or  its  parent  companies; 

(D)  Obligations  of  the  United  States  and  of  its  agencies  and 
instrumentalities;  or 

(E)  Cash  collateral; 

provided,  however,  that  the  aggregate  total  guarantee  of  the  project 
may  not  use  a  corporate  guarantee  of  more  than  35  percent.  The 
combination  of  such  guarantees  shall  be  determined  at  the  discretion 
of  the  department,  subject  to  the  approval  of  the  board;  provided, 
however,  that  such  aggregate  guarantees  shall  include  not  less  than 
$300  million  of  performance  and  payment  bonds  and  shall  equal  not 
less  than  100  percent  of  the  contractor’s  obligation  under  the  con¬ 
struction  portion  of  the  contract. 

(2)  Payment  guarantees  approved  pursuant  to  this  subsection 
shall  be  deemed  to  satisfy  the  requirements  of  Code  Section  13-10-61. 
Contractors  requesting  payment  under  construction  contracts  guar¬ 
anteed  pursuant  to  this  subsection  shall  provide  the  following  certi¬ 
fication  under  oath  with  each  such  request:  “All  payments  due  to 
subcontractors  and  suppliers  from  previous  payment  received  under 
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the  contract  have  been  made,  and  timely  payments  will  be  made  from 
the  proceeds  of  the  payment  covered  by  this  certification.”  (Ga.  L. 
1965,  p.  628,  §  1;  Code  1933,  §  95A-801,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1988,  p.  1908,  §  1;  Ga.  L.  1994,  p.  591,  §  5;  Ga.  L. 
2006,  p.  663,  §  1/HB  1177;  Ga.  L.  2007,  p.  47,  §  32/SB  103;  Ga.  L. 
2018,  p.  372,  §  1/SB  445.) 

The  2018  amendment,  effective  July  applicable  only  to  federal-aid  highway 
1,  2018,  deleted  former  subsection  (d),  contracts.”;  and  redesignated  former  sub- 
which  read:  “The  provisions  of  subsections  section  (e)  as  present  subsection  (d). 

(b)  and  (c)  of  this  Code  section  shall  be 

32-2-61.  Limitations  on  power  to  contract. 


JUDICIAL  DECISIONS 


State  DOT  not  liable  for  failing  to 
erect  road  closure  signs  on  county 
road.  —  Because  an  accident  occurred  on 
a  county-owned  road  and  did  not  occur  on 
a  part  of  the  state  highway  system  upon 
which  the  DOT  owed  a  duty  to  motorists, 
and  the  couple’s  expert’s  affidavit  could 

32-2-65.  Advertising  for  bids. 


not  establish  a  legal  duty  to  erect  signs  or 
to  take  other  steps  to  inform  drivers  of  the 
closure  of  the  county-owned  road,  sum¬ 
mary  judgment  for  the  DOT  was  proper. 
Diamond  v.  DOT,  326  Ga.  App.  189,  756 
S.E.2d  277  (2014). 


(a)  On  all  contracts  required  to  be  let  by  public  bid,  the  commissioner 
shall  advertise  for  competitive  bids  for  at  least  two  weeks;  the  public 
advertisement  shall  be  inserted  once  a  week  in  such  newspapers  or 
other  publications,  or  both,  as  will  ensure  adequate  publicity,  the  first 
insertion  to  be  at  least  two  weeks  prior  to  the  opening  of  bids,  the 
second  to  follow  one  week  after  the  publication  of  the  first  insertion; 
provided,  however,  that  the  advertisement  requirement  provided  in  this 
Code  section  shall  be  satisfied  by  posting  the  required  information  on 
the  department’s  website  for  the  required  time  period. 

(b)  Such  advertisement  shall  include  but  not  be  limited  to  the 
following  items: 

(1)  A  description  sufficient  to  enable  the  public  to  know  the 
approximate  extent  and  character  of  the  work  to  be  done; 

(2)  The  time  allowed  for  performance; 

(3)  The  terms  and  time  of  payment,  including  a  statement  that 
final  payment  of  amounts  withheld  or  deposited  in  escrow  need  not  be 
made  until  the  issuance  of  the  chief  engineer’s  certification  of 
satisfactory  completion  of  work  and  acceptance  thereof,  as  provided 
in  Code  Sections  32-2-75  through  32-2-77; 

(4)  Where  and  under  what  conditions  and  costs  the  detailed  plans 
and  specifications  and  proposal  forms  may  be  obtained; 
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(5)  The  amount  of  the  required  proposal  guaranty; 

(6)  The  time  and  place  for  submission  and  opening  of  bids; 

(7)  The  right  of  the  department  to  reject  any  one  or  all  bids;  and 

(8)  Such  further  notice  as  the  department  may  deem  advisable  as 

in  the  public  interest.  (Ga.  L.  1949,  p.  373,  §  3;  Code  1933, 

§  95A-806,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1994,  p.  591, 

§  6;  Ga.  L.  2018,  p.  372,  §  2/SB  445.) 

The  2018  amendment,  effective  July 
1,  2018,  added  the  proviso  at  the  end  of 
subsection  (a). 

32-2-69.  Bidding  process  and  award  of  contract. 

(a)  Except  as  authorized  by  Code  Sections  32-2-79  and  32-2-80,  the 
department  shall  award  the  contract  to  the  lowest  reliable  bidder, 
provided  that  the  department  shall  have  the  right  to  reject  any  and  all 
such  bids  whether  such  right  is  reserved  in  the  public  notice  or  not  and, 
in  such  case,  the  department  may  readvertise,  perform  the  work  itself, 
or  abandon  the  project. 

(b)  If  only  one  bid  is  received,  the  department  shall  open  and  read  the 
bid.  If  the  bid  is  at  or  below  the  department’s  cost  estimate  for  the 
project  as  certified  by  the  chief  engineer,  such  cost  estimate  shall  be 
read  immediately  and  publicly.  If  the  bid  exceeds  the  department’s  cost 
estimate  for  the  project,  the  department  may  negotiate  with  the  bidder 
to  establish  a  fair  and  reasonable  price  for  the  contract,  provided  that 
the  resulting  negotiated  contract  price  is  not  greater  than  the  bid  and 
that  the  department’s  cost  estimate  is  disclosed  to  the  bidder  prior  to 
the  beginning  of  the  negotiations. 

(c)  If  the  department  made  errors  in  the  bidding  documents  which 
resulted  in  an  unbalanced  bid,  the  department  may  negotiate  with  the 
lowest  reliable  bidder  to  correct  such  errors,  provided  that  the  lowest 
reliable  bidder  is  not  changed. 

(d)  If  the  lowest  reliable  bidder  is  released  by  the  department 
because  of  an  obvious  error  or  if  the  lowest  reliable  bidder  refuses  to 
accept  the  contract  and  thereby  forfeits  the  bid  bond,  the  department 
may  award  the  contract  to  the  next  lowest  reliable  bidder,  readvertise, 
perform  the  work  itself,  or  abandon  the  project. 

(e)  For  purposes  of  this  Code  section,  posting  of  a  bid  on  the 
department’s  website  shall  be  equivalent  to  having  read  the  bid. 

(f )  The  signed,  notarized  affidavit  required  in  subsection  (b)  of  Code 
Section  13-10-91  shall  be  submitted  to  the  department  prior  to  the 
award  of  any  contract.  (Code  1933,  §  95A-810,  enacted  by  Ga.  L.  1973, 
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p.  947,  §  1;  Ga.  L.  1986,  p.  153,  §  1;  Ga.  L.  1994,  p.  591,  §  7;  Ga.  L. 
2003,  p.  905,  §  3;  Ga.  L.  2012,  p.  1343,  §  3/HB  817;  Ga.  L.  2018,  p.  372, 
§  3/SB  445.) 

The  2018  amendment,  effective  July 
1,  2018,  added  subsection  (f). 

32-2-81.  “Design-build  procedure”  defined;  procedures  for  utili¬ 
zation;  limitation  on  contracting;  summary  projects. 

(a)  As  used  in  this  Code  section,  the  term  “design-build  procedure” 
means  a  method  of  contracting  under  which  the  department  contracts 
with  another  party  for  the  party  to  both  design  and  build  the  structures, 
facilities,  systems,  and  other  items  specified  in  the  contract. 

(b)  The  department  may  use  the  design-build  procedure  for  build¬ 
ings,  bridges  and  approaches,  rail  corridors,  technology  deployments, 
and  limited  or  controlled  access  projects  or  projects  that  may  be 
constructed  within  existing  rights  of  way  where  the  scope  of  work  can 
be  clearly  defined  or  when  a  significant  savings  in  project  delivery  time 
can  be  attained. 

(c)  When  the  department  determines  that  it  is  in  the  best  interests  of 
the  public,  the  department  may  combine  any  or  all  of  the  environmental 
services,  utility  relocation  services,  right  of  way  services,  design  ser¬ 
vices,  and  construction  phases  of  a  public  road  or  other  transportation 
purpose  project  into  a  single  contract  using  a  design-build  procedure. 
Design-build  contracts  may  be  advertised  and  awarded  notwithstand¬ 
ing  the  requirements  of  paragraph  (1)  of  subsection  (d)  of  Code  Section 
32-2-61.  However,  construction  activities  shall  not  begin  on  any  portion 
of  such  projects  until  title  to  the  necessary  rights  of  way  and  easements 
for  the  construction  of  that  portion  of  the  project  has  vested  in  the  state 
or  a  local  governmental  entity  and  all  railroad  crossing  and  utility 
agreements  have  been  executed. 

(d)  The  department  shall  adopt  by  rule  procedures  for  administering 
design-build  contracts.  Such  procedures  shall  include,  but  not  be 
limited  to: 

(1)  Prequalification  requirements; 

(2)  Public  advertisement  procedures; 

(3)  Request  for  qualification  requirements; 

(4)  Request  for  proposal  requirements; 

(5)  Criteria  for  evaluating  technical  information  and  project  costs; 

(6)  Criteria  for  selection  and  award  process,  provided  that  the 

rules  shall  specify  that  the  criteria  for  selection  shall  consist  of  the 
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following  minimum  two  components  for  any  two-step  procurement 
process: 

(A)  A  statement  of  qualifications  from  which  the  department  will 
determine  a  list  of  qualified  firms  for  the  project,  provided  that,  if 
the  department  determines  it  is  in  the  state’s  best  interest,  it  may 
omit  this  requirement  and  move  directly  to  a  one-step  procurement 
process  through  the  issuance  of  a  request  for  proposal  from  which 
the  department  may  select  the  lowest  qualified  bidder;  and 

(B)  From  the  list  of  qualified  firms  as  provided  in  subparagraph 
(A)  of  this  paragraph,  a  technical  proposal  and  a  price  proposal 
from  each  firm  from  which  the  department  shall  select  the  lowest 
qualified  bidder  or,  in  the  event  the  department  uses  the  best  value 
procurement  process,  the  request  for  proposal  shall  specify  the 
requirements  necessary  for  the  selection  of  the  best  value  proposer 
which  shall  include,  at  a  minimum,  a  weighted  cost  component  and 
a  technical  component.  A  proposal  shall  only  be  considered  nonre- 
sponsive  if  it  does  not  contain  all  the  information  and  level  of  detail 
requested  in  the  request  for  proposal.  A  proposal  shall  not  be 
deemed  to  be  nonresponsive  solely  on  the  basis  of  minor  irregular¬ 
ities  in  the  proposal  that  do  not  directly  affect  the  ability  to  fairly 
evaluate  the  merits  of  the  proposal.  Notwithstanding  the  require¬ 
ments  of  Code  Section  36-91-21,  under  no  circumstances  shall  the 
department  use  a  “best  and  final  offer”  standard  in  awarding  a 
contract  in  order  to  induce  one  proposer  to  bid  against  an  offer  of 
another  proposer.  The  department  may  provide  for  a  stipulated  fee 
to  be  awarded  to  the  short  list  of  qualified  proposers  who  provide  a 
responsive,  successful  proposal.  In  consideration  for  paying  the 
stipulated  fee,  the  department  may  use  any  ideas  or  information 
contained  in  the  proposals  in  connection  with  the  contract  awarded 
for  the  project,  or  in  connection  with  a  subsequent  procurement, 
without  obligation  to  pay  any  additional  compensation  to  the 
unsuccessful  proposers; 

(7)  Identification  of  those  projects  that  the  department  believes  are 
candidates  for  design-build  contracting;  and 

(8)  Criteria  for  resolution  of  contract  issues.  The  department  may 
adopt  a  method  for  resolving  issues  and  disputes  through  negotia¬ 
tions  at  the  project  level  by  the  program  manager  up  to  and  including 
a  dispute  review  board  procedure  with  final  review  by  the  commis¬ 
sioner  or  his  or  her  designee.  Regardless  of  the  status  or  disposition 
of  the  issue  or  dispute,  the  design-builder  and  the  department  shall 
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continue  to  perform  their  contractual  responsibilities.  The  depart¬ 
ment  shall  have  the  authority  to  suspend  or  provide  for  the  suspen¬ 
sion  of  Section  108  of  the  department’s  standard  specifications 
pending  final  resolution  of  such  contract  issues  and  disputes.  This 
paragraph  shall  not  prevent  an  aggrieved  party  from  seeking  judicial 
review. 

(e)  In  contracting  for  design-build  projects,  the  department  shall  be 
limited  to  contracting  for  no  more  than  50  percent  of  the  total  amount 
of  construction  projects  awarded  in  the  previous  fiscal  year. 

(f)  Not  later  than  90  days  after  the  end  of  the  fiscal  year,  the 
department  shall  provide  to  the  Governor,  Lieutenant  Governor, 
Speaker  of  the  House  of  Representatives,  and  chairpersons  of  the  House 
and  Senate  Transportation  Committees  a  summary  containing  all  the 
projects  awarded  during  the  fiscal  year  using  the  design-build  contract¬ 
ing  method.  Included  in  the  report  shall  be  an  explanation  for  projects 
awarded  to  other  than  the  low  bid  proposal.  This  report  shall  be  made 
available  for  public  information.  (Code  1981,  §  32-2-81,  enacted  by  Ga. 
L.  2004,  p.  905,  §  2;  Ga.  L.  2005,  p.  950,  §  1/HB  530;  Ga.  L.  2009,  p.  8, 
§  32/SB  46;  Ga.  L.  2010,  p.  396,  §  1/SB  305;  Ga.  L.  2012,  p.  1343, 
§  4/HB  817;  Ga.  L.  2013,  p.  68,  §  1/SB  70.) 


The  2013  amendment,  effective  July 
1,  2013,  in  subsection  (a),  inserted  “sys¬ 
tems,”  near  the  end;  in  subsection  (b), 
inserted  “technology  deployments,”  near 
the  middle;  in  subsection  (c),  inserted 
“utility  relocation  services,”  in  the  first 
sentence  and  substituted  “activities  shall” 
for  “activities  may”  in  the  third  sentence; 
deleted  former  paragraph  (d)(3),  which 
read:  “Scope  of  service  requirements;”;  re¬ 
designated  former  paragraphs  (d)(4) 
through  (d)(9)  as  present  paragraphs 
(d)(3)  through  (d)(8),  respectively;  in  para¬ 
graph  (d)(3),  substituted  “Request  for 
qualification  requirements”  for  “Letters  of 
interest  requirements”;  rewrote  para¬ 
graph  (d)(4);  added  “for  any  two-step  pro¬ 
curement  process”  at  the  end  of  paragraph 
(d)(6);  added  the  proviso  in  subparagraph 
(d)(6)(A);  rewrote  subparagraph  (d)(6)(B); 


in  paragraph  (d)(7),  deleted  “,  with  the 
understanding  that  in  general  this  type  of 
contract  should  have  minimal  right  of  way 
or  utility  issues  which  are  unresolved; 
provided,  however,  the  failure  of  the  de¬ 
partment  to  identify  such  projects  does 
not  prevent  the  department  from  using 
design-build  contracting  in  extraordinary 
circumstances  including  emergency  work, 
unscheduled  projects,  or  where  loss  of 
funding  might  occur”  following  “contract¬ 
ing”;  in  paragraph  (d)(8),  substituted 
“paragraph  shall”  for  “paragraph  does”  in 
the  last  sentence;  deleted  former  subsec¬ 
tion  (e);  redesignated  former  subsections 
(f)  and  (g)  as  present  subsections  (e)  and 
(f),  respectively;  and  substituted  “chair¬ 
persons”  for  “chairmen”  in  the  first  sen¬ 
tence  of  subsection  (f ). 
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CHAPTER  3 

ACQUISITION  OF  PROPERTY  FOR  TRANSPORTATION 

PURPOSES 


outdoor  advertising  sign;  re¬ 
quirements. 

Sec. 

32-3-3.1.  Relocation  or  reconstruction  of 


Article  1 

General  Provisions 


ARTICLE  1 


GENERAL  PROVISIONS 


32-3-1.  Authority  to  acquire  property  for  present  or  future 
public  road  or  other  transportation  purposes. 

JUDICIAL  DECISIONS 


Analysis 

Authority  to  Condemn 

Authority  to  Condemn 

So  long  as  general  public  not  ex¬ 
cluded  from  road,  power  of  eminent 
domain  could  be  exercised.  —  Trial 
court  properly  denied  a  condemnee’s  peti¬ 
tion  to  set  aside  a  declaration  of  taking 
filed  by  a  county  under  O.C.G.A.  §  32-3-1 


because  the  road  at  issue  was  open  for  use 
by  the  general  public  despite  only  a  few 
private  citizens  most  likely  using  the 
road;  but,  so  long  as  the  general  public 
was  not  excluded,  the  power  of  eminent 
domain  could  be  exercised.  Emery  v. 
Chattooga  County,  325  Ga.  App.  587,  753 
S.E.2d  149  (2014). 


32-3-3.1.  Relocation  or  reconstruction  of  outdoor  advertising 
sign;  requirements. 


(a)  When  rights  of  way  or  real  property  or  interests  therein  are 
acquired  by  a  state  agency,  county,  or  municipality  for  public  road 
purposes  and  an  outdoor  advertising  sign  permitted  by  the  state  in 
accordance  with  Part  2  of  Article  3  of  Chapter  6  of  this  title  and  a  local 
county  or  municipal  ordinance,  which  has  not  lapsed  and  is  in  good 
standing,  is  located  upon  such  property,  the  outdoor  advertising  sign 
may  be  relocated  or  reconstructed  and  relocated  through  agreement  of 
the  owner  of  the  property  and  owner  of  the  outdoor  advertising  sign,  if 
such  owners  do  not  refer  to  the  same  person,  so  long  as  the  new  location: 

(1)  Is  within  250  feet  of  its  original  location,  provided  that  the  new 
location  meets  the  requirements  for  an  outdoor  advertising  sign 
provided  in  Part  2  of  Article  3  of  Chapter  6  of  this  title; 
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(2)  Is  available  to  the  owner  of  the  outdoor  advertising  sign  and  is 
comparable  to  the  original  location,  as  agreed  upon  by  the  owner  of 
the  outdoor  advertising  sign  and  the  department; 

(3)  Does  not  result  in  a  violation  of  federal  or  state  law;  and 

(4)  Is  within  zoned  commercial  or  industrial  areas  or  unzoned 
commercial  or  industrial  areas  as  defined  in  Code  Section  32-6-71. 

(b)  An  outdoor  advertising  sign  relocated  as  provided  for  in  subsec¬ 
tion  (a)  of  this  Code  section  may  be  adjusted  in  height  or  angle  or  both 
in  order  to  restore  the  visibility  of  the  sign  to  the  same  or  a  comparable 
visibility  which  existed  prior  to  acquisition  by  a  state  agency,  county,  or 
municipality,  provided  that  the  height  of  such  relocated  sign  shall  not 
exceed  the  greater  of  the  height  of  the  existing  sign  or  75  feet,  as 
measured  from  the  base  of  the  sign  or  the  crown  of  the  adjacent 
roadway  to  which  the  sign  is  permitted,  whichever  is  greater. 

(c)  For  any  federal  aid  project  or  any  project  financed  in  whole  or  in 
part  with  federal  funds,  the  actual  costs  of  relocation  or  reconstruction 
and  relocation  of  an  outdoor  advertising  sign  relocated  as  provided  for 
in  subsection  (a)  of  this  Code  section  shall  be  paid  by  the  department. 
For  any  project  not  financed  in  whole  or  in  part  with  federal  funds,  the 
actual  costs  of  relocation  or  reconstruction  and  relocation  shall  be  paid 
by  the  owner  of  the  outdoor  advertising  sign. 

(d)  If  no  relocation  site  that  meets  the  requirements  of  paragraphs 
(1)  through  (4)  of  subsection  (a)  of  this  Code  section  exists,  just  and 
adequate  compensation  shall  be  paid  by  the  department  to  the  owner  of 
the  outdoor  advertising  sign. 

(e)  If  a  sign  is  eligible  to  be  relocated  as  provided  for  in  subsection  (a) 
of  this  Code  section  but  such  new  location  would  result  in  a  conflict  with 
local  ordinances  in  the  city  or  county  of  applicable  jurisdiction  and  no 
variance  or  other  exception  is  granted  to  allow  relocation  as  requested 
by  the  owner  of  the  outdoor  advertising  sign,  just  and  adequate 
compensation  shall  be  paid  by  the  local  governing  authority  to  the 
owner  of  the  outdoor  advertising  sign.  However,  no  compensation 
resulting  from  the  denial  of  a  variance  or  exception  by  a  local  governing 
authority  for  an  outdoor  advertising  sign  eligible  for  relocation  under 
this  Code  section  shall  be  paid  either  directly  or  indirectly  by  the 
department.  (Code  1981,  §  32-3-3.1,  enacted  by  Ga.  L.  2015,  p.  1072, 
§  5/SB  169.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2015. 
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32-3-4.  Authority  to  bring  condemnation  proceedings. 


JUDICIAL  DECISIONS 


Consideration  of  other  factors  im¬ 
pacting  deprivation.  —  In  a  condemna¬ 
tion  case,  the  jury  instructions  as  a  whole 
were  correct  in  informing  the  jury  that 
when  the  owner’s  access  to  a  public  road 
was  taken,  the  deprivation  should  be  com¬ 


pensated,  but  the  jury  could  consider 
whether  the  owner  had  any  alternative 
access  when  determining  the  amount  of 
damages  due  to  the  deprivation  of  access. 
Curry  v.  DOT,  341  Ga.  App.  482,  801 
S.E.2d  95  (2017). 


32-3-11.  Power  of  judge  to  set  aside,  vacate,  and  annul  declara¬ 
tion  of  taking;  issuance  and  service  on  condemnor  of 
rule  nisi;  hearing. 


Law  reviews.  —  For  annual  survey  on  (2012).  For  annual  survey  on  real  prop- 
real  property,  see  64  Mercer  L.  Rev.  255  erty,  see  69  Mercer  L.  Rev.  251  (2017). 


JUDICIAL  DECISIONS 


Application  of  60-day  requirement. 

—  Pursuant  to  the  clear  language  of 
O.C.G.A.  §  32-3-ll(c),  it  is  the  duty  of  the 
court,  not  the  condemnee,  to  issue  a  rule 
nisi  and  schedule  the  required  hearing. 
The  Supreme  Court  of  Georgia  disap¬ 
proves  of  the  portion  of  Lopez-Aponte  v. 
City  of  Columbus,  267  Ga.  App.  65  (2004), 
which  places  the  burden  of  issuing  a  rule 
nisi  and  obtaining  a  timely  hearing  upon 
the  condemnee.  Adkins  v.  Cobb  County, 
291  Ga.  521,  731  S.E.2d  665  (2012). 


Petition  to  set  aside  properly  de¬ 
nied.  —  Trial  court  properly  denied  a 
condemnee’s  petition  to  set  aside  a  decla¬ 
ration  of  taking  filed  by  a  county  under 
O.C.G.A.  §  32-3-1  because  the  road  at 
issue  was  open  for  use  by  the  general 
public  despite  only  a  few  private  citizens 
most  likely  using  the  road,  but  so  long  as 
the  general  public  was  not  excluded,  the 
power  of  eminent  domain  could  be  exer¬ 
cised.  Emery  v.  Chattooga  County,  325  Ga. 
App.  587,  753  S.E.2d  149  (2014). 


32-3-19.  Jury  verdict;  entry  of  judgment;  interest  on  award; 

commissions  and  poundage;  transfer  of  case  to  closed 
docket;  effect  of  Code  section  on  condemnor’s  title. 


Law  reviews.  —  For  annual  survey  on  Rev.  199  (2016).  For  annual  survey  on  real 

local  government  law,  see  68  Mercer  L.  property,  see  69  Mercer  L.  Rev.  251  (2017). 


JUDICIAL  DECISIONS 


Interest  on  award. 

Trial  court  erred  by  failing  to  award 
prejudgment  interest  on  $1.27  million 
from  the  date  of  the  taking  through  the 
date  that  amount  was  deposited  into  court 
as  that  amount  was  not  initially  deposited 
by  the  Department  of  Transportation. 
Shiv  Aban,  Inc.  v.  Ga.  DOT,  336  Ga.  App. 
804,  784  S.E.2d  134  (2016). 


When  jury’s  award  is  less  than  con¬ 
demnor’s  deposit.  —  In  a  condemnation 
case  in  which  the  jury  awarded  the  prop¬ 
erty  owner  $86,000,  because  the  DOT  had 
initially  paid  $118,250  into  the  court’s 
registry,  the  trial  court  properly  entered 
judgment  against  the  owner  in  the 
amount  of  $32,250.  Curry  v.  DOT,  341  Ga. 
App.  482,  801  S.E.2d  95  (2017). 
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CHAPTER  4 

STATE,  COUNTY,  AND  MUNICIPAL  ROAD  SYSTEMS 


Article  2 

State  Highway  System 

Sec. 

32-4-20.  Composition  of  state  highway 
system. 

Article  3 

County  Road  Systems 

Part  1 

General  Powers  and  Duties  of  Counties 

32-4-42.  Powers. 

Part  2 

Exercise  by  Counties  of  Power  to 
Contract  Generally 

32-4-63.  Limitations  on  power  to  con- 


Sec. 

tract;  at  least  two  estimates 
required  for  certain  expendi¬ 
tures. 

Article  4 

Municipal  Street  Systems 

Part  2 

Exercise  by  Municipalities  of  Power 
to  Contract  Generally 

32-4-112.  Contracts  with  state  agencies 
and  adjoining  counties. 

32-4-113.  Limitations  on  power  to  con¬ 
tract;  at  least  two  estimates 
required  for  certain  expendi¬ 
tures. 


ARTICLE  2 

STATE  HIGHWAY  SYSTEM 


32-4-20.  Composition  of  state  highway  system. 

The  state  highway  system  shall  consist  of  an  integrated  network  of 
arterials  and  of  other  public  roads  or  bypasses  serving  as  the  major 
collectors  therefor.  No  public  road  shall  be  designated  as  a  part  of  the 
state  highway  system  unless  it  meets  at  least  one  of  the  following 
requirements: 

(1)  Serves  trips  of  substantial  length  and  duration  indicative  of 
regional,  state-wide,  or  interstate  importance; 

(2)  Connects  adjoining  county  seats; 

(3)  Connects  urban  or  regional  areas  with  outlying  areas,  both 
intrastate  and  interstate;  or 

(4)  Serves  as  part  of  the  principal  collector  network  for  the 
state-wide  and  interstate  arterial  public  road  system.  (Code  1933, 
§  95A-202,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2012,  p.  1343, 
§  5/HB  817;  Ga.  L.  2015,  p.  1072,  §  1/SB  169.) 

The  2015  amendment,  effective  July  paragraph  (4);  and  deleted  former  para- 
1,  2015,  inserted  “or”  at  the  end  of  para-  graph  (5),  which  read:  “Serves  as  part  of  a 
graph  (3);  deleted  “;  or”  at  the  end  of  programmed  road  improvement  project 
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plan  in  which  the  department  will  utilize 
state  or  federal  funds  for  the  acquisition  of 
rights  of  way”. 


ARTICLE  3 

COUNTY  ROAD  SYSTEMS 

Part  1 

General  Powers  and  Duties  of  Counties 

32-4-41.  Duties. 


Law  reviews.  —  For  annual  survey  on 
local  government  law,  see  66  Mercer  L. 
Rev.  135  (2014). 


JUDICIAL  DECISIONS 


Judicial  review  of  abandonment 
decision.  —  In  a  mandamus  action,  a 
trial  court  erred  by  reversing  a  decision  of 
a  county  board  of  commissioners  to  aban¬ 
don  a  road  as  the  trial  court  failed  to  give 
proper  deference  to  the  board’s  decision  to 
abandon  the  road  and  substituted  the 
court’s  own  judgment  for  that  of  the  board. 
Scarborough  v.  Hunter,  293  Ga.  431,  746 
S.E.2d  119  (2013). 

State  DOT  not  liable  for  failing  to 
erect  road  closure  signs  on  county 
road.  —  Because  an  accident  occurred  on 
a  county-owned  road  and  did  not  occur  on 
a  part  of  the  state  highway  system  upon 
which  the  DOT  owed  a  duty  to  motorists, 
and  the  couple’s  expert’s  affidavit  could 
not  establish  a  legal  duty  to  erect  signs  or 
to  take  other  steps  to  inform  drivers  of  the 
closure  of  the  county-owned  road,  sum¬ 
mary  judgment  for  the  DOT  was  proper. 
Diamond  v.  DOT,  326  Ga.  App.  189,  756 
S.E.2d  277  (2014). 

Duty  to  maintain  dedicated  roads 
in  subdivision.  —  Trial  court  erred  by 
granting  mandamus  relief  under  O.C.G.A. 
§  9-6-20  with  regard  to  a  property  owner 


seeking  to  compel  a  county  to  maintain 
roads  in  a  subdivision  because  while  the 
county  had  accepted  dedication  of  the 
streets,  the  county  still  was  vested  with 
the  discretion  to  decide  whether  to  open 
all  of  the  roads  or  close  any  of  the  roads, 
and  the  trial  court  was  required  to  deter¬ 
mine  whether  the  county’s  decisions  were 
arbitrary,  capricious,  and  unreasonable  or 
a  gross  abuse  of  discretion  as  nowhere  in 
the  judgment  was  that  standard  articu¬ 
lated.  Burke  County  v.  Askin,  291  Ga.  697, 
732  S.E.2d  416  (2012). 

County,  which  had  accepted  dedication 
of  a  subdivision  road  in  1962  but  had  not 
completed  the  road  or  maintained  the 
road  for  50  years,  due  to  the  county’s 
mistaken  belief  that  the  road  was  private, 
was  ordered  to  complete  and  maintain  the 
road;  the  county’s  failure  to  complete  the 
road  was  arbitrary  and  capricious,  given 
the  county’s  acceptance  of  subdivision 
plats  requiring  the  road.  As  to  unopened 
roads  in  the  subdivision,  the  roads  were 
not  public  under  O.C.G.A.  §  9-6-21(b), 
and  the  county  had  no  obligation  to  main¬ 
tain  those  roads.  Burke  County  v.  Askin, 
294  Ga.  634,  755  S.E.2d  747  (2014). 
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32-4-42.  Powers. 

The  powers  of  a  county  with  respect  to  its  county  road  system,  unless 
otherwise  expressly  limited  by  law,  shall  include  but  not  be  limited  to 
the  following: 

(1)  A  county  shall  have  the  authority  to  negotiate,  let,  and  enter 
into  contracts  with  any  person  or  any  agency,  county,  or  municipality 
of  the  state  for  the  construction,  maintenance,  administration,  or 
operation  of  any  public  road  or  activities  incident  thereto  in  such 
manner  and  subject  to  such  express  limitations  as  may  be  provided 
by  Part  2  of  this  article  or  any  other  provision  of  law.  A  county  shall 
also  have  the  authority  to  perform  such  road  work  with  its  own  forces 
or  with  a  combination  of  its  own  forces  and  the  work  of  a  contractor, 
notwithstanding  any  contrary  provisions  of  Chapter  91  of  Title  36; 

(2)  A  county  shall  have  the  authority  to  accept  and  use  federal  and 
state  funds  and  to  do  all  things  necessary,  proper,  or  expedient  to 
achieve  compliance  with  the  provisions  and  requirements  of  all 
applicable  federal-aid  or  state-aid  acts  and  programs  in  connection 
with  the  county’s  public  roads.  Nothing  in  this  title  is  intended  to 
conflict  with  any  federal  law  and,  in  case  of  such  conflict,  such  portion 
as  may  be  in  conflict  with  such  federal  law  is  declared  of  no  effect  to 
the  extent  of  the  conflict; 

(3) (A)  A  county  shall  have  the  authority  to  acquire  and  dispose  of 
real  property  or  any  interest  therein  for  public  road  purposes,  as 
provided  in  Article  1  of  Chapter  3  of  this  title  and  in  Chapter  7  of 
this  title.  In  any  action  to  condemn  property  or  interests  therein  for 
such  purposes,  notice  thereof  shall  be  signed  by  the  condemning 
county;  and  such  notice  shall  be  deemed  to  be  the  official  action  of 
the  county  in  regard  to  the  commencement  of  such  condemnation 
proceedings.  For  good  cause  shown  a  county,  at  any  time  after 
commencement  of  condemnation  proceedings  and  prior  to  final 
judgment  therein,  may  dismiss  its  condemnation  action,  provided 
that  (i)  the  condemnation  proceedings  have  not  been  instituted 
under  Article  1  of  Chapter  3  of  this  title,  and  (ii)  the  condemnor  has 
first  paid  to  the  condemnee  all  expenses  and  damages  accrued  to 
the  condemnee  up  to  the  date  of  the  filing  of  the  motion  for 
dismissal  of  the  condemnation  action. 

(B)  Pursuant  to  the  requirements  of  Part  2  of  this  article,  a 
county  shall  have  the  power  to  purchase,  borrow,  rent,  lease, 
control,  manage,  receive,  and  make  payment  for  all  personal 
property,  such  as  equipment,  machinery,  vehicles,  supplies,  mate¬ 
rial,  and  furniture,  which  may  be  needed  in  the  operation  of  its 
county  road  system;  to  lease,  rent,  lend,  or  otherwise  transfer 
temporarily  county  property  used  for  road  purposes,  as  authorized 
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by  law;  to  sell  or  otherwise  dispose  of  all  personal  property  owned 
by  the  county  and  used  in  the  operation  of  the  county  road  system 
which  is  unserviceable;  and  to  execute  such  instruments  as  may  be 
necessary  in  connection  with  the  exercise  of  the  powers  described 
in  this  subparagraph; 

(4)  A  county  and  its  authorized  agents  and  employees  may  enter 
upon  any  lands  in  the  county  for  the  purpose  of  making  such  surveys, 
soundings,  drillings,  and  examinations  as  the  county  may  deem 
necessary  or  desirable  to  accomplish  the  purposes  of  this  title;  and 
such  entry  shall  not  be  deemed  a  trespass  nor  shall  it  be  deemed  an 
entry  which  would  constitute  a  taking  in  a  condemnation  proceeding, 
provided  that  reasonable  notice  of  such  entry  shall  be  given  the  owner 
or  occupant  of  such  property,  such  entry  shall  be  done  in  a  reasonable 
manner  with  as  little  inconvenience  as  possible  to  the  owner  or 
occupant  of  the  property,  and  the  county  shall  make  reimbursement 
for  any  actual  damages  resulting  from  such  entry; 

(5)  A  county  shall  have  the  authority  to  employ,  discharge,  pro¬ 
mote,  set  and  pay  the  salaries  and  compensation  of  its  personnel,  and 
determine  the  duties,  qualifications,  and  working  conditions  for  all 
persons  whose  services  are  needed  in  the  construction,  maintenance, 
administration,  operation,  and  development  of  its  county  road  sys¬ 
tem;  to  work  inmates  maintained  in  the  county  correctional  institu¬ 
tion  or  inmates  hired  from  the  Department  of  Corrections  and 
maintained  by  the  latter;  and  to  employ  or  contract  with  such 
engineers,  surveyors,  attorneys,  consultants,  and  all  other  employees 
as  independent  contractors  whose  services  may  be  required,  subject 
to  the  limitations  of  existing  law; 

(6)  A  county  may  grant  permits  and  establish  reasonable  regula¬ 
tions  for  the  installation,  construction,  maintenance,  renewal,  re¬ 
moval,  and  relocation  of  pipes,  mains,  conduits,  cables,  wires,  poles, 
towers,  traffic  and  other  signals,  and  other  equipment,  facilities,  or 
appliances  of  any  utility  in,  on,  along,  over,  or  under  the  public  roads 
of  the  county  which  are  a  part  of  the  county  road  system  lying  outside 
the  corporate  limits  of  a  municipality.  However,  such  regulations 
shall  not  be  more  restrictive  with  respect  to  utilities  affected  thereby 
than  are  equivalent  regulations  promulgated  by  the  department  with 
respect  to  utilities  on  the  state  highway  system  under  authority  of 
Code  Section  32-6-174.  As  a  condition  precedent  to  the  granting  of 
such  permits,  the  county  may  require  application  in  writing  specifi¬ 
cally  describing  the  nature,  extent,  and  location  of  the  portion  of  the 
utility  affected  and  may  also  require  the  applicant  to  furnish  an 
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indemnity  bond  or  other  acceptable  security  conditioned  to  pay  any 
damages  to  any  part  of  the  county  road  system  or  to  any  member  of 
the  public  caused  by  work  of  the  utility  performed  under  authority  of 
such  permit.  At  all  times  it  shall  be  the  duty  of  the  county  to  ensure 
that  the  normal  operation  of  the  utility  does  not  interfere  with  the  use 
of  the  county  road  system.  The  county  may  also  order  the  removal  or 
discontinuance  of  the  utility,  equipment,  facility,  or  appliances  where 
such  removal  and  relocation  are  made  necessary  by  the  construction 
or  maintenance  of  any  part  of  the  county  road  system  lying  outside 
the  corporate  limits  of  a  municipality.  In  so  ordering  the  removal  and 
relocation  of  a  utility  or  in  performing  such  work  itself,  the  county 
shall  conform  to  the  procedure  set  forth  for  the  department  in  Code 
Sections  32-6-171  and  32-6-173,  except  that  when  the  removal  and 
relocation  have  been  performed  by  the  county,  it  shall  certify  the 
expenses  thereof  for  collection  to  its  county  attorney; 

(7)  A  county  shall  have  the  power  to  purchase  supplies  for  county 
road  system  purposes  through  the  state  as  authorized  by  Code 
Sections  50-5-100  through  50-5-102; 

(8)  In  addition  to  any  taxes  authorized  by  Article  4  of  Chapter  5  of 
Title  48  to  be  levied  and  collected  for  the  construction  and  mainte¬ 
nance  of  its  county  road  system  and  activities  incident  thereto,  a 
county  is  authorized  to  levy  and  collect  any  millage  as  may  be 
necessary  for  such  purposes; 

(9)  A  county  may  provide  for  surveys,  maps,  specifications,  and 
other  things  necessary  in  designating,  supervising,  locating,  aban¬ 
doning,  relocating,  improving,  constructing,  or  maintaining  the 
county  road  system,  or  any  part  thereof,  or  any  activities  incident 
thereto  or  necessary  in  doing  such  other  work  on  public  roads  as  the 
county  may  be  given  responsibility  for  or  control  of  by  law; 

(10)  In  addition  to  the  powers  specifically  delegated  to  it  in  this 
title  and  except  as  otherwise  provided  by  Code  Section  12-6-24,  a 
county  shall  have  the  authority  to  adopt  and  enforce  rules,  regula¬ 
tions,  or  ordinances;  to  require  permits;  and  to  perform  all  other  acts 
which  are  necessary,  proper,  or  incidental  to  the  efficient  operation 
and  development  of  the  county  road  system;  and  this  title  shall  be 
liberally  construed  to  that  end.  Any  power  vested  in  or  duty  placed  on 
a  county  but  not  implemented  by  specific  provisions  for  the  exercise 
thereof  may  be.  executed  and  carried  out  by  a  county  in  a  reasonable 
manner  subject  to  such  limitations  as  may  be  provided  by  law; 

(11)  In  all  counties  of  this  state  having  a  population  of  550,000  or 
more  according  to  the  United  States  decennial  census  of  1970  or  any 
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future  such  census,  the  county  governing  authority  shall  be  empow¬ 
ered  by  ordinance  or  resolution  to  assess  against  any  property  the 
cost  of  reopening,  repairing,  or  cleaning  up  from  any  public  way, 
street,  road,  right  of  way,  or  highway  any  debris,  dirt,  sediment,  soil, 
trash,  building  materials,  and  other  physical  materials  originating  on 
such  property  as  a  result  of  any  private  construction  activity  carried 
on  by  any  developer,  contractor,  subcontractor,  or  owner  of  such 
property.  Any  assessment  authorized  under  this  paragraph,  the 
interest  thereon,  and  the  expense  of  collection  shall  be  a  lien  against 
the  property  so  assessed  coequal  with  the  lien  of  other  taxes  and  shall 
be  enforced  in  the  same  manner  as  are  state  and  county  ad  valorem 
property  taxes  by  issuance  of  a  fi.  fa.  and  levy  and  sale  as  set  forth  in 
Title  48,  known  as  the  “Georgia  Public  Revenue  Code”;  and 

(12)  Municipalities  whose  incorporating  Acts  became  of  full  force 
and  effect  on  or  after  May  1,  2017,  but  prior  to  January  1,  2019,  shall 
not  establish  or  maintain  restrictions  on  access  by  commercial  motor 
vehicles  as  defined  in  paragraph  (8.3)  of  Code  Section  40-1-1  to 
portions  of  the  road  system  providing  access  to  commercial  driveways 
as  defined  in  Code  Section  32-6-130,  except  as  to  the  applicable  road 
system,  exceeding  any  county  restrictions  in  effect  on  such  portions 
on  the  date  of  incorporation  unless  such  county  by  ordinance  or 
resolution  concurs  on  such  restriction.  (Code  1933,  §  95A-402,  en¬ 
acted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  13;  Ga.  L. 
1981,  p.  3259,  §§  1,  2;  Ga.  L.  1982,  p.  2107,  §  28;  Ga.  L.  1983,  p.  3, 
§  23;  Ga.  L.  1985,  p.  283,  §  1;  Ga.  L.  1991,  p.  94,  §  32;  Ga.  L.  2000, 
p.  498,  §  8;  Ga.  L.  2002,  p.  1126,  §  2;  Ga.  L.  2018,  p.  372,  §  4/SB  445.) 

The  2018  amendment,  effective  July  “Code.”’  at  the  end  of  paragraph  (11);  and 
1,  2018,  deleted  “and”  at  the  end  of  para-  added  paragraph  (12). 
graph  (10);  substituted  “Code’;  and”  for 

JUDICIAL  DECISIONS 


County  liable  to  power  company  for 
movement  of  power  lines  from  pri¬ 
vate  property  easement.  —  Trial  court 
properly  found  that  a  power  company  was 
entitled  to  compensation  from  a  county  for 
the  taking  of  the  company’s  private  prop¬ 
erty  easements,  including  the  costs  of  re¬ 
locating  the  electrical  power  and  distribu¬ 
tion  poles,  when  the  county  widened  a 


road  because  a  1929  franchise  agreement 
did  not  apply  to  situations  where  the 
power  company  was  forced  by  the  county 
to  relocate  power  transmission  lines  and 
poles  that  the  company  originally  erected 
on  private  property  easements.  Clayton 
County  v.  Ga.  Power  Co.,  340  Ga.  App.  60, 
796  S.E.2d  16  (2017). 
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Part  2 

Exercise  by  Counties  of  Power  to  Contract  Generally 

32-4-63.  Limitations  on  power  to  contract;  at  least  two  esti¬ 
mates  required  for  certain  expenditures. 

(a)  A  county  is  prohibited  from  negotiating  a  contract  except  a 
contract: 

(1)  Involving  the  expenditure  of  less  than  $200,000.00; 

(2)  With  a  state  agency  or  county  or  municipality  with  which  a 
county  is  authorized  to  contract  in  accordance  with  the  provisions  of 
Code  Sections  32-4-61  and  32-4-62; 

(3)  For  the  purchase  of  those  materials,  supplies,  and  equipment 
necessary  for  the  county’s  construction  and  maintenance  of  its  public 
roads  and  for  the  support  and  maintenance  of  the  county’s  forces  used 
in  such  work,  as  authorized  by  Chapter  91  of  Title  36; 

(4)  Subject  to  Article  6  of  Chapter  6  of  this  title,  with  a  railroad  or 
railway  company  or  a  publicly  or  privately  owned  utility  concerning 
relocation  of  its  line,  tracks,  or  facilities  where  the  same  are  not  then 
located  in  a  public  road  and  such  relocation  or  grade-crossing 
elimination  is  necessary  as  an  incident  to  the  construction  of  a  new 
public  road  or  to  the  reconstruction  or  maintenance  of  an  existing 
public  road.  Nothing  contained  in  this  paragraph  shall  be  construed 
as  requiring  a  county  to  furnish  a  site  or  right  of  way  for  railroad  or 
railway  lines  or  tracks  of  public  utility  facilities  required  to  be 
removed  from  a  public  road; 

(5)  For  engineering  or  other  kinds  of  professional  or  specialized 
services; 

(6)  For  emergency  maintenance  requiring  immediate  repairs  to  a 
public  road,  including  but  not  limited  to  bridge  repairs,  snow  and  ice 
removal,  and  repairs  due  to  flood  conditions;  or 

(7)  Otherwise  expressly  authorized  by  law. 

(b)  No  contract  involving  an  expenditure  of  more  than  $20,000.00 
but  less  than  $200,000.00  shall  be  awarded  under  this  Code  section 
without  the  submission  of  at  least  two  estimates.  (Code  1933, 
§  95A-819,  enacted  by  Ga.L.  1973,  p.947,  §  1;  Ga.  L.  1989,  p.  356,  §  2; 
Ga.  L.  2000,  p.  498,  §  9;  Ga.  L.  2014,  p.  851,  §  3/HB  774.) 

The  2014  amendment,  effective  July  (a);  substituted  “$200,000.00”  for 
1,  2014,  designated  the  existing  provi-  “$20,000.00”  in  paragraph  (a)(1);  and 
sions  of  this  Code  section  as  subsection  added  subsection  (b). 
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ARTICLE  4 

MUNICIPAL  STREET  SYSTEMS 


Part  1 

General  Powers  and  Duties  of  Municipality 


32-4-91.  Construction  and  maintenance  of  systems;  acquisition 
of  labor;  maximum  bridge  weight;  notification  of  de¬ 
partment  about  new  streets  and  abandoned  streets. 


JUDICIAL  DECISIONS 


State  DOT  not  liable  for  failing  to 
erect  road  closure  signs  on  county 
road.  —  Because  an  accident  occurred  on 
a  county-owned  road  and  did  not  occur  on 
a  part  of  the  state  highway  system  upon 
which  the  DOT  owed  a  duty  to  motorists, 
and  the  couple’s  expert’s  affidavit  could 
not  establish  a  legal  duty  to  erect  signs  or 
to  take  other  steps  to  inform  drivers  of  the 
closure  of  the  county-owned  road,  sum¬ 
mary  judgment  for  the  DOT  was  proper. 
Diamond  v.  DOT,  326  Ga.  App.  189,  756 
S.E.2d  277  (2014). 


Photographs  of  roadway  taken  af¬ 
ter  accident  insufficient  to  show  city’s 
notice  of  defect.  —  In  a  driver’s  action 
against  a  city  under  O.C.G.A.  §  32-4-91, 
alleging  that  an  accident  occurred  because 
an  area  of  broken  pavement  around  a 
manhole  caused  the  driver’s  vehicle  to 
veer  into  oncoming  traffic,  photographs  of 
the  area  taken  two  weeks  after  the  acci¬ 
dent  did  not  constitute  evidence  of  the 
city’s  notice  of  the  defect  under  O.C.G.A. 
§  32-4-93(a).  City  of  Macon  v.  Brown,  343 
Ga.  App.  262,  807  S.E.2d  34  (2017). 


32-4-93.  Liability  of  municipalities  for  defects  in  public  roads. 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Trial  Procedure 

General  Consideration 

O.C.G.A.  §  32-4-93(a)  applies  to 
sidewalks  and  constructive  notice  of 
a  defect  may  be  imputed  through  the 
knowledge  of  the  city’s  employees  or 
agents,  or  may  be  shown  by  testimony  as 
to  how  long  the  defect  existed  prior  to  the 
injury,  objective  evidence  that  the  defect 
existed  over  time,  or  evidence  that  others 
were  injured  as  a  result  of  the  same  con¬ 
dition  over  a  period  of  years.  Clark  v.  City 
of  Atlanta,  322  Ga.  App.  151,  744  S.E.2d 
122  (2013). 

Constructive  notice  of  uneven  side¬ 
walk  pavers.  —  Trial  court  erred  by 
granting  a  city  summary  judgment  in  a 


pedestrian’s  negligence  suit  seeking  dam¬ 
ages  for  a  slip  and  fall  on  uneven  sidewalk 
pavers  because  the  evidence  showed  that 
the  uneven  and  defective  condition  existed 
at  least  seven  months  prior  to  the  fall; 
thus,  a  genuine  issue  of  fact  existed  as  to 
whether  the  city  had  constructive  notice. 
Clark  v.  City  of  Atlanta,  322  Ga.  App.  151, 
744  S.E.2d  122  (2013). 

City  was  liable  for  defect  in  side¬ 
walk. 

City  was  not  entitled  to  summary  judg¬ 
ment  on  the  pedestrian’s  claims  for  inju¬ 
ries  suffered  when  a  tree  limb  crashed  on 
the  pedestrian  as  the  pedestrian  walked 
on  a  city  street  because  maintenance  of 
the  streets  was  a  ministerial  duty, 
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O.C.G.A.  §  36-33-l(b),  required  by 
O.C.G.A.  §  32-4-93(a),  and  there  was  evi¬ 
dence  that  the  tree  was  visibly  decayed  or 
dying.  City  of  Fitzgerald  v.  Caruthers,  332 
Ga.  App.  731,  774  S.E.2d  777  (2015). 

No  evidence  of  city  liability.  —  Trial 
court  did  not  err  by  dismissing  a  pedestri¬ 
an’s  slip  and  fall  claims  against  a  city 
because  there  was  no  evidence  that  the 
city  owned  any  part  of  the  sidewalk  and 
no  evidence  that  the  city  performed  any 
maintenance,  repairs,  or  renovations  to 
the  sidewalk;  thus,  the  pedestrian  pre¬ 
sented  no  evidence  to  support  the  conten¬ 
tion  that  the  city  had  or  breached  a  duty 
to  maintain  the  sidewalk.  Hagan  v.  Ga. 
DOT,  321  Ga.  App.  472,  739  S.E.2d  123 
(2013). 

Photographs  of  roadway  taken  af¬ 
ter  accident  insufficient  to  show  city’s 
notice  of  defect.  —  In  a  driver’s  action 
against  a  city  under  O.C.G.A.  §  32-4-91, 
alleging  that  an  accident  occurred  because 
an  area  of  broken  pavement  around  a 


manhole  caused  the  driver’s  vehicle  to 
veer  into  oncoming  traffic,  photographs  of 
the  area  taken  two  weeks  after  the  acci¬ 
dent  did  not  constitute  evidence  of  the 
city’s  notice  of  the  defect  under  O.C.G.A. 
§  32-4-93(a).  City  of  Macon  v.  Brown,  343 
Ga.  App.  262,  807  S.E.2d  34  (2017). 

Cited  in  City  of  Atlanta  v.  Mitcham, 
296  Ga.  576,  769  S.E.2d  320  (2015). 

Trial  Procedure 

Jury  questions. 

In  a  wrongful  death  case,  the  trial  court 
properly  denied  a  city  summary  judgment 
on  the  plaintiffs’  negligence  and  nuisance 
claims  based  on  the  obstruction  in  the  line 
of  sight  caused  by  a  tree  as  a  jury  had  to 
determine  whether  the  tree  located  on  the 
city’s  right  of  way  obstructed  the  view  of 
oncoming  traffic  such  that  the  tree  was  a 
defect  within  the  meaning  of  O.C.G.A. 

§  32-4-93.  Mayor  &  Aldermen  of  Savan¬ 
nah  v.  Herrera,  343  Ga.  App.  424,  808 
S.E.2d  416  (2017). 


Part  2 

Exercise  by  Municipalities  of  Power  to 
Contract  Generally 


32-4-112.  Contracts  with  state  agencies  and  adjoining  counties. 

(a)  A  contract  with  a  state  agency  is  subject  to  those  limitations  of 
subparagraph  (d)(1)(A)  and  paragraph  (2)  of  subsection  (d)  of  Code 
Section  32-2-61. 

(b) (1)  A  municipality  may  contract  with  any  county  in  which  part  of 
the  municipality  lies  for  the  construction  and  maintenance  of  a  public 
road  within  the  limits  of  such  municipality.  A  municipality  may 
contract  with  any  county  abutting  the  corporate  limits  of  such 
municipality  for  the  construction  and  maintenance  of  a  bridge  within 
the  limits  of  both  such  municipality  and  such  county. 

(2)  In  such  contract,  the  county  may  agree  to  use  any  county  funds 
available  for  the  construction  and  maintenance  of  roads  in  such 
county,  including  funds  derived  from  general  obligation  bonds  issued 
after  approval  in  a  county-wide  election,  to  pay  the  costs,  in  whole  or 
in  part,  of  the  construction  or  maintenance  of  such  public  road. 

(3)  In  such  contract,  the  municipality  may  agree  to  use  any  funds 
available  for  the  construction  and  maintenance  of  roads  in  such 


2018  Supp. 


279 


32-4-112 


HIGHWAYS,  BRIDGES,  AND  FERRIES 


32-4-113 


municipality,  together  with  any  funds  the  municipality  may  collect 
pursuant  to  its  power  to  assess  any  part  of  its  share  of  the  cost  of  such 
contract  against  abutting  and  adjoining  property  and  the  owners 
thereof  according  to  the  provisions  of  Chapter  39  of  Title  36,  as  if  the 
municipality  were  performing  the  work  alone,  unless  the  terms  of 
such  assessment  shall  be  in  violation  of  the  municipality’s  charter,  an 
ordinance  of  the  municipality,  or  a  general  law  of  the  state. 

(4)  The  work  under  such  contract  may  be  performed  either  by 
county  or  municipal  forces  or  by  a  contractor  employed  by  either  or 
jointly.  (Code  1933,  §  95A-833,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  2018,  p.  714,  §  1/SB  324.) 

The  2018  amendment,  effective  July 
1,  2018,  added  the  second  sentence  in 
paragraph  (b)(1). 

32-4-113.  Limitations  on  power  to  contract;  at  least  two  esti¬ 
mates  required  for  certain  expenditures. 

(a)  A  municipality  is  prohibited  from  negotiating  a  contract  except  a 
contract: 

(1)  Involving  the  expenditure  of  less  than  $200,000.00; 

(2)  With  a  state  agency  or  political  subdivision  as  authorized  by 
Code  Sections  32-4-111  and  32-4-112; 

(3)  With  a  railroad  or  railway  company  or  a  publicly  or  privately 
owned  utility  as  authorized  by  Article  6  of  Chapter  6  of  this  title; 

(4)  For  engineering  or  other  kinds  of  professional  or  specialized 
services; 

(5)  For  emergency  maintenance  requiring  immediate  repairs  to  a 
public  road,  including  but  not  limited  to  bridge  repairs,  snow  and  ice 
removal,  and  repairs  due  to  flood  conditions;  or 

(6)  Otherwise  expressly  authorized  by  law. 

(b)  No  contract  involving  an  expenditure  of  more  than  $20,000.00 
but  less  than  $200,000.00  shall  be  awarded  under  this  Code  section 
without  the  submission  of  at  least  two  estimates.  (Code  1933, 
§  95A-834,  enacted  by  Ga.L.  1973,  p.947,  §  1;  Ga.  L.  1989,  p.  356,  §  3; 
Ga.  L.  2014,  p.  851,  §  4/HB  774.) 

The  2014  amendment,  effective  July  (a);  substituted  “$200,000.00”  for 
1,  2014,  designated  the  existing  provi-  “$20,000.00”  in  paragraph  (a)(1);  and 
sions  of  this  Code  section  as  subsection  added  subsection  (b). 
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CHAPTER  5 

FUNDS  FOR  PUBLIC  ROADS 


Article  1 
Federal  Funds 

Sec. 

32-5-2.  Appropriation  of  funds  to  de¬ 
partment. 

Article  2 

State  Public  Transportation  Fund 

32-5-24.  Authorization  of  expenditure 
for  public  roads  serving 
planned  communities  [Re¬ 
pealed]  . 


Sec. 

32-5-27.1.  Plan  for  use  of  department  re¬ 
sources;  budgeting  consider¬ 
ations. 

Article  3 

Allocation  of  Funds 

32-5-30.  Allocation  of  state  and  federal 
funds;  items  excluded  from 
budgeting;  budgeting  periods; 
authorization  of  reduction  of 
funds  allocated. 


ARTICLE  1 

FEDERAL  FUNDS 


32-5-2.  Appropriation  of  funds  to  department. 

All  federal  funds  received  by  the  state  treasurer  under  Code  Section 
32-5-1  are  continually  appropriated  to  the  department  for  the  purpose 
specified  in  the  grants  of  such  funds  except  as  such  funds  may  be 
directed  by  the  federal  government  to  the  State  Road  and  Tollway 
Authority.  (Code  1933,  §  95A-702,  enacted  by  Ga.  L.  1973,  p.  947,  §  1; 
Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2001,  p.  1251,  §  1-5;  Ga.  L.  2010,  p. 
863,  §  3/SB  296;  Ga.  L.  2015,  p.  1072,  §  2/SB  169.) 

The  2015  amendment,  effective  July  for  procurement  of  rights  of  way  for  a  road 
1,  2015,  deleted  the  proviso  at  the  end  of  to  be  constructed  on  a  county  road  system 
this  Code  section,  which  read:  “,  provided  except  as  otherwise  provided  by  law  or  by 
that  no  federal  funds  or  funds  appropri-  agreement  between  the  federal  govern- 
ated  to  the  department  shall  be  expended  ment  and  the  department”. 

ARTICLE  2 

STATE  PUBLIC  TRANSPORTATION  FUND 

32-5-24.  Authorization  of  expenditure  for  public  roads  serving 
planned  communities. 

Reserved.  Repealed  by  Ga.  L.  2015,  p.  385,  §  2-6/HB  252,  effective 
July  1,  2015. 

Editor’s  notes.  —  This  Code  section  enacted  by  Ga.  L.  1974,  p.  1215,  §  3;  Ga. 
was  based  on  Code  1933,  §  95A-706.1,  L.  1982,  p.  3,  §  32. 
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Ga.  L.  2015,  p.  385,  §  1-1/HB  252,  not  vides:  “This  Act  shall  be  known  and  may 
codified  by  the  General  Assembly,  pro-  be  cited  as  the  ‘J.  Calvin  Hill,  Jr.,  Act.’” 

32-5-27.1.  Plan  for  use  of  department  resources;  budgeting  con¬ 
siderations. 

(a)  In  addition  to  the  requirements  contained  in  Code  Section 
32-5-27,  the  department  shall  annually  prepare  and  submit  to  the 
General  Assembly,  for  approval  by  the  Senate  Transportation  Commit¬ 
tee  and  the  House  Committee  on  Transportation,  a  ten-year  strategic 
plan  that  outlines  the  use  of  department  resources  for  the  upcoming 
fiscal  years. 

(b)  The  Senate  Transportation  Committee  and  the  House  Committee 
on  Transportation  shall  approve  the  plan  and  may  make  recommenda¬ 
tions  to  the  Senate  Appropriations  Committee  and  the  House  Commit¬ 
tee  on  Appropriations  for  their  consideration  in  developing  the  budget. 

(c)  Such  plan  shall  identify  at  least  the  following  categories  and 
establish  a  target  percentage  of  resources  to  be  expended  and  the 
respective  fund  sources  in  each  of  the  following  areas: 

(1)  Construction  of  new  highway  projects; 

(2)  Maintenance  of  existing  infrastructure; 

(3)  Bridge  repairs  and  replacement; 

(4)  Safety  enhancements;  and 

(5)  Administrative  expenses. 

(d)  Priority  shall  be  given  to  expenditure  of  available  resources  for 
maintenance,  expansion,  and  improvement  of  highway  infrastructure 
in  the  areas  of  this  state  most  impacted  by  traffic  congestion  and  to 
areas  of  this  state  in  need  of  highway  infrastructure  to  aid  in  attracting 
economic  development  to  the  area. 

(e)  Such  plan  shall  also  bring  forward  all  efficiencies  found  within 
the  bureaucracy  of  the  department  and  how  those  funds  have  been 
redirected  to  road  construction.  (Code  1981,  §  32-5-27.1,  enacted  by  Ga. 
L.  2015,  p.  236,  §  2-1/HB  170.) 

Effective  date.  —  This  Code  section 
became  effective  July  1,  2015. 

Editor’s  notes.  —  Ga.  L.  2015,  p.  236, 

§  8-1/HB  170,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Transpor¬ 
tation  Funding  Act  of  2015.’” 

Ga.  L.  2015,  p.  236,  §  8-2/HB  170,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “It  is  the  intention  of  the  General 


Assembly,  subject  to  appropriations  and 
other  constitutional  obligations  of  this 
state,  that  year  to  year  revenue  increases 
be  prioritized  to  fund  education,  transpor¬ 
tation,  and  health  care  in  this  state.” 

Ga.  L.  2015,  p.  236,  §  9-l(b)/HB  170, 
not  codified  by  the  General  Assembly,  pro¬ 
vides:  “Tax,  penalty,  and  interest  liabili¬ 
ties  and  refund  eligibility  for  prior  taxable 
years  shall  not  be  affected  by  the  passage 
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of  this  Act  and  shall  continue  to  be  gov-  Law  reviews.  —  For  article  on  the 
erned  by  the  provisions  of  Title  48  of  the  2015  enactment  of  this  Code  section,  see 
Official  Code  of  Georgia  Annotated  as  it  32  Ga.  St.  U.L.  Rev.  261  (2015). 
existed  immediately  prior  to  the  effective 
date  of  this  Act.” 

ARTICLE  3 

ALLOCATION  OF  FUNDS 

32-5-30.  Allocation  of  state  and  federal  funds;  items  excluded 
from  budgeting;  budgeting  periods;  authorization  of 
reduction  of  funds  allocated. 

(a)(1)  The  total  of  expenditures  from  the  State  Public  Transportation 
Fund  under  paragraphs  (4),  (5),  and  (6)  of  Code  Section  32-5-21  plus 
expenditures  of  federal  funds  appropriated  to  the  department  shall 
be  budgeted  by  the  department  over  two  successive  budgeting  periods 
every  decade.  However,  such  budgeting  shall  not  include: 

(A)  Any  federal  funds  specifically  designated  for  projects  that 
have  been  earmarked  by  a  member  of  Congress  in  excess  of 
appropriated  funds; 

(B)  Any  funds  for  a  project  undertaken  for  purposes  of  providing 
for  the  planning,  surveying,  constructing,  paving,  and  improving  of 
The  Dwight  D.  Eisenhower  System  of  Interstate  and  Defense 
Highways  within  the  state;  or 

(C)  Any  funds  for  a  project  undertaken  for  purposes  of  providing 
for  the  planning,  surveying,  constructing,  paving,  and  improving  of 
any  part  of  the  state  designated  freight  corridor,  when  such 
designation  is  made  by  the  director  of  planning  with  approval  from 
a  majority  of  the  board. 

(2)  The  first  budgeting  period  shall  commence  immediately  follow¬ 
ing  redistricting  of  congressional  districts  and  shall  be  for  a  duration 
of  five  years.  The  second  budgeting  period  shall  continue  until  the 
beginning  of  the  budgeting  period  following  the  next  redistricting  of 
congressional  districts  after  each  decennial  census;  provided,  how¬ 
ever,  that  if  the  congressional  districts  have  been  redrawn  prior  to  a 
new  decennial  census,  but  after  the  approval  of  an  existing  map 
based  on  the  last  decennial  census,  the  budgeting  period  shall  include 
two  successive  budgeting  periods.  The  first  budgeting  period  shall 
end  upon  approval  of  the  new  redistricting  and  the  second  budgeting 
period  shall  commence  from  the  date  such  redrawn  congressional 
districts  have  been  approved  and  shall  continue  until  the  next 
budgeting  period  following  the  next  redistricting  of  congressional 
districts.  The  department  shall  budget  such  expenditures  such  that 
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at  the  end  of  such  budgeting  period  funding  obligations  equivalent  to 
at  least  80  percent  of  such  total  for  such  budgeting  period  shall  have 
been  divided  equally  among  the  congressional  districts  in  this  state, 
as  those  districts  existed  at  the  commencement  of  such  budgeting 
period,  for  public  road  and  other  public  transportation  purposes  in 
such  districts. 

(b) (1)  The  board  may  upon  approval  by  two-thirds  of  its  membership 
authorize  a  reduction  in  the  share  of  funds  allocated  pursuant  to  this 
Code  section  to  any  such  congressional  district  if  such  supermajority 
of  the  board  determines  that  such  district  does  not  have  sufficient 
projects  available  for  expenditure  of  funds  within  that  district  to 
avoid  lapsing  of  appropriated  funds. 

(2)  In  the  event  that  funding  becomes  available  to  the  department 
which  could  not  otherwise  be  allocated  among  congressional  districts 
due  to  the  allocation  requirements  of  this  Code  section,  the  board  may 
upon  approval  by  a  majority  of  its  membership  authorize  a  waiver  of 
such  allocation  requirements  to  the  extent  necessary  to  allow  the 
expenditure  of  such  funding,  and  any  project,  projects,  or  portion 
thereof  undertaken  with  such  additional  funding  shall  be  in  addition 
to  those  projects  funded  in  accordance  with  the  allocation  require¬ 
ments  of  this  Code  section  in  the  fiscal  year  in  which  the  additional 
funds  became  available  or  any  subsequent  year;  provided,  however, 
that  any  such  waiver  shall  be  valid  only  for  the  fiscal  year  in  which  it 
is  granted,  and  any  funds  budgeted  pursuant  to  a  waiver  granted  by 
this  paragraph  which  were  not  obligated  by  the  end  of  such  fiscal  year 
shall  not  be  obligated  in  violation  of  the  allocation  requirements  of 
this  Code  section  in  a  subsequent  fiscal  year  unless  a  majority  of  the 
board  again  authorizes  a  waiver  of  the  allocation  requirements  in 
such  subsequent  fiscal  year. 

(c)  Provisions  of  this  Code  section  may  be  waived  pursuant  to 
subsection  (b)  of  Code  Section  32-5-1  only  upon  approval  by  two-thirds 
of  the  membership  of  the  board.  (Code  1981,  §  32-5-30,  enacted  by  Ga. 
L.  1999,  p.  112,  §  2;  Ga.  L.  2000,  p.  1483,  §  1;  Ga.  L.  2001,  p.  4,  §  32; 
Ga.  L.  2002,  p.  1490,  §  1;  Ga.  L.  2005,  p.  724,  §  1/SB  4;  Ga.  L.  2006,  p. 
72,  §  32/SB  465;  Ga.  L.  2009,  p.  8,  §  32/SB  46;  Ga.  L.  2013,  p.  67, 
§  2/HB  202;  Ga.  L.  2017,  p.  774,  §  32/HB  323.) 


The  2013  amendment,  effective  July 
1,  2013,  substituted  the  present  provi¬ 
sions  of  paragraph  (a)(1)  for  the  former 
provisions,  which  read:  “The  total  of  ex¬ 
penditures  from  the  State  Public  Trans¬ 
portation  Fund  under  paragraphs  (4),  (5), 
and  (6)  of  Code  Section  32-5-21  plus  ex¬ 
penditures  of  federal  funds  appropriated 
to  the  department,  not  including  any  fed¬ 


eral  funds  specifically  designated  for  proj¬ 
ects  that  have  been  earmarked  by  a  mem¬ 
ber  of  Congress  in  excess  of  appropriated 
funds,  shall  be  budgeted  by  the  depart¬ 
ment  over  two  successive  budgeting  peri¬ 
ods  every  decade.” 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted 
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“provided,  however,  that  if”  for  “provided, 
however,  if”  near  the  middle  of  the  second 
sentence  of  paragraph  (a)(2). 


CHAPTER  6 


REGULATION  OF  MAINTENANCE  AND  USE  OF 
PUBLIC  ROADS  GENERALLY 


Article  1 

General  Provisions 

Sec. 

32-6-5.  Closure  of  or  limiting  access  to 
roads  due  to  declared  state  of 
emergency  for  inclement 
weather  conditions;  exception 
for  certain  vehicle  operators. 

32-6-6.  Camping  on  roadways;  penalty. 

Article  2 

Dimensions  and  Weight  of  Vehicles 
and  Loads 

32-6-24.  Length  of  vehicles  and  loads. 

32-6-27.  Enforcement  of  load  limita¬ 
tions. 


Sec. 

32-6-28.  Permits  for  excess  weight  and 
dimensions. 

Article  3 

Control  of  Signs  and  Signals 

Part  1 

Public  Roads  Generally 

32-6-51.  Erection,  placement,  or  main¬ 
tenance  of  unlawful  or  unau¬ 
thorized  structure;  removal 
thereof;  penalty  for  violation; 
authorization  of  placement, 
erection,  and  maintenance  of 
commercial  advertisements  by 
transit  agency. 


ARTICLE  1 

GENERAL  PROVISIONS 


32-6-5.  Closure  of  or  limiting  access  to  roads  due  to  declared 
state  of  emergency  for  inclement  weather  conditions; 
exception  for  certain  vehicle  operators. 

(a)  The  department  may  close  or  limit  access  to  any  portion  of  road 
on  the  state  highway  system  due  to  a  declared  state  of  emergency  for 
inclement  weather  conditions  that  results  in  dangerous  driving  condi¬ 
tions.  There  shall  be  erected  or  posted  signage  of  adequate  size 
indicating  that  a  portion  of  the  state  highway  system  has  been  closed  or 
access  has  been  limited.  When  the  department  determines  a  road  shall 
have  limited  access  due  to  a  declared  state  of  emergency  for  inclement 
winter  weather  conditions,  notice  shall  be  given  to  motorists  through 
posted  signage  that  motor  vehicles  must  be  equipped  with  tire  chains, 
four-wheel  drive  with  adequate  tires  for  existing  conditions,  or  snow 
tires  with  a  manufacturer’s  all  weather  rating  in  order  to  proceed.  Such 
signage  shall  inform  motorists  that  it  shall  be  unlawful  to  proceed  on 
such  road  without  such  equipment.  With  the  exception  of  buses, 
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operators  of  commercial  motor  vehicles  as  defined  by  Code  Section 
40-1-1  with  four  or  more  drive  wheels  traveling  on  a  road  declared  as 
limited  access  due  to  a  declared  state  of  emergency  for  inclement  winter 
weather  conditions  shall  affix  tire  chains  to  each  of  the  outermost  drive 
wheel  tires.  Bus  and  motor  coach  operators  shall  affix  tire  chains  to  at 
least  two  of  the  drive  wheel  tires  before  proceeding  on  a  road  with 
limited  access  due  to  a  declared  state  of  emergency  for  inclement  winter 
weather  conditions.  For  purposes  of  this  Code  section,  the  term  “tire 
chains”  means  metal  chains  which  consist  of  two  circular  metal  loops, 
positioned  on  each  side  of  a  tire,  connected  by  not  less  than  nine  evenly 
spaced  chains  across  the  tire  tread  or  any  other  traction  devices  as 
provided  for  by  rules  and  regulations  of  the  commissioner  of  public 
safety. 

(b)  A  driver  of  a  motor  vehicle  who  causes  an  accident  or  blocks  the 
flow  of  traffic  while  failing  to  comply  with  the  requirements  of  subsec¬ 
tion  (a)  of  this  Code  section  when  access  is  limited  on  the  state  highway 
system  due  to  a  declared  state  of  emergency  for  inclement  weather 
conditions  shall  be  fined  up  to  $1,000.00. 

(c)  This  Code  section  shall  not  apply  to  a  tow  operator  towing  a  motor 
vehicle  or  traveling  to  a  site  from  which  a  motor  vehicle  shall  be  towed 
or  to  emergency  responders  traveling  the  roadway  in  order  to  fulfill 
their  duties.  (Code  1981,  §  32-6-5,  enacted  by  Ga.  L.  2012,  p.  1343, 
§  6/HB  817;  Ga.  L.  2014,  p.  807,  §  1/HB  753.) 

The  2014  amendment,  effective  July  subsection  (b);  and  redesignated  former 
1,  2014,  rewrote  subsection  (a);  added  subsection  (b)  as  present  subsection  (c). 

32-6-6.  Camping  on  roadways;  penalty. 

(a)  For  purposes  of  this  Code  section,  the  term  “camping”  means 
temporary  habitation  outdoors  as  evidenced  by  one  or  more  of  the 
following  actions:  the  erection  or  use  of  tents  or  other  shelters;  the 
laying  down  of  sleeping  bags,  blankets,  or  other  materials  used  for 
bedding;  the  placing  or  storing  of  personal  belongings;  the  making  of  a 
fire;  or  the  act  of  cooking. 

(b)  It  shall  be  unlawful  for  any  person  to  knowingly  use  any  portion 
of  road  on  the  state  highway  system  or  any  property  owned  by  the 
department  for  camping. 

(c)  Nothing  in  this  Code  section  shall  prohibit  the  normal,  customary, 
and  temporary  use  of  safety  rest  areas,  welcome  centers,  tourist 
centers,  and  other  property  of  the  department  or  state  highway  system 
specifically  designated  for  purposes  of  resting,  sleeping,  eating,  or  other 
similar  activities  by  persons  traveling  by  vehicle. 

(d)  This  Code  section  shall  not  apply  to  state  or  local  government 
officials  or  employees  acting  in  their  official  capacity  and  while  perform- 
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ing  activities  as  part  of  their  official  duties  and  shall  not  apply  to  any 
employee  of  a  contractor  or  subcontractor  performing  duties  under  a 
contract  with  the  department. 

(e)  Any  person  convicted  of  violating  this  Code  section  shall  be  guilty 
of  a  misdemeanor.  (Code  1981,  §  32-6-6,  enacted  by  Ga.  L.  2018,  p.  372, 
§  5/SB  445.) 

Effective  date.  —  This  Code  section  Cross  references.  —  Information  for 
became  effective  July  1,  2018.  traveling  public,  §  32-2-4. 

ARTICLE  2 

DIMENSIONS  AND  WEIGHT  OF  VEHICLES  AND  LOADS 

32-6-24.  Length  of  vehicles  and  loads. 

(a)  As  used  in  this  article,  the  term: 

(1)  “Bimodal  semitrailer”  means  a  detachable  load-carrying  unit 
designed  to  be  attached  to  a  coupling  on  the  rear  of  a  truck  tractor  by 
which  it  is  partly  supported  during  movement  over  the  highway  and 
designed  either  with  retractable  flanged  wheels  or  to  attach  to  a 
detachable  flanged  wheel  assembly  for  movement  on  the  rails. 

(2)  “Combination  of  vehicles”  means  a  semitrailer  pulled  by  a  truck 
tractor  or  a  semitrailer  and  trailer  pulled  by  a  truck  tractor  operating 
in  a  truck  tractor-semitrailer-trailer  combination. 

(3)  “Extendable  semitrailer”  means  a  semitrailer  that  has  been 
manufactured  for  the  purpose  of  extending  the  frame  to  increase  the 
overall  length  for  the  purpose  of  transporting  single-piece  loads. 

(4)  “NHS”  means  the  National  Highway  System. 

(5)  “Semitrailer”  means  a  detachable  load-carrying  unit  designed 
to  be  attached  to  a  coupling  on  the  rear  of  a  truck  tractor  by  which  it 
is  partly  supported. 

(6)  “Trailer”  means  a  detachable  load-carrying  unit  designed  to  be 
attached  to  a  coupling  at  the  rear  of  a  semitrailer  and  capable  of 
support  in  operation  without  the  truck  tractor. 

(7)  “Truck  tractor”  means  the  noncargo-carrying  power  unit  that 
operates  in  combination  with  a  semitrailer  or  trailer,  except  that  a 
truck  tractor  and  semitrailer  engaged  in  the  transportation  of  auto¬ 
mobiles  may  transport  motor  vehicles  on  part  of  the  power  unit. 

(b)  Unless  exempted  in  Code  Section  32-6-25  or  so  authorized  by  a 
permit  issued  pursuant  to  Code  Section  32-6-28,  the  following  length 
limits  shall  apply: 
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(1)  Trailer  and  semitrailer  lengths: 

(A)  Truck  tractor-semitrailer-trailer  combinations  shall  have 
trailers  and  semitrailers  that  do  not  exceed  28  feet  in  length; 

(B)  Truck  tractor-semitrailer  combinations  shall  have  semitrail¬ 
ers  that  do  not  exceed  53  feet  in  length,  unless  signs  are  posted  that 
indicate  semitrailer  length  restrictions; 

(C)  On  interstate  and  NHS  routes,  single-piece  loads  may  be 
transported  on  an  extendable  semitrailer  that  exceeds  53  feet, 
provided  that  no  pieces  will  be  loaded  end  to  end  and  the  semi¬ 
trailer  does  not  exceed  75  feet  in  length;  on  roads  other  than  the 
interstate  and  NHS  routes,  the  foregoing  provisions  of  this  subpar¬ 
agraph  shall  also  apply,  except  that  the  overall  length  shall  not 
exceed  100  feet.  Empty  extendable  semitrailers  or  extendable 
semitrailers  transporting  a  single-piece  load  of  53  feet  or  less  shall 
be  required  to  maintain  a  semitrailer  length  of  53  feet  or  less. 
When  the  semitrailer  is  extended  as  described  in  this  subpara¬ 
graph,  the  rear  extremity  of  each  extendable  semitrailer  or  load 
shall  be  marked  with  a  four-inch  multidirectional  amber  strobe 
light  and  with  18  inch  bright  red  or  orange  warning  flags  on  the 
rearmost  of  the  load  or  semitrailer; 

(D)  Maxi-cube  combinations  shall  have  a  cargo  box  that  does  not 
exceed  34  feet,  provided  that  the  pair  of  cargo  boxes  together  does 
not  exceed  60  feet  and  the  overall  length,  including  the  power  unit, 
does  not  exceed  65  feet;  and 

(E)  Trailer  and  semitrailer  length  requirements  in  this  para¬ 
graph  shall  not  apply  to  automobile  and  boat  transporters;  how¬ 
ever,  no  unit  of  the  vehicle  shall  exceed  56  feet  in  length;  and 

(2)  Overall  truck  tractor-semitrailer  or  truck 
tractor-semitrailer-trailer  lengths: 

(A)  Maxi-cube  combinations  shall  have  an  overall  length  that 
does  not  exceed  65  feet; 

(B)  Saddlemount  and  saddlemount  with  fullmount  combinations 
shall  have  an  overall  length  that  does  not  exceed  97  feet;  and 

(C)  All  other  combinations  of  truck  tractor-semitrailer  or  truck 
tractor-semitrailer-trailer  operated  on  roads  other  than  interstate 
or  the  NHS  shall  have  an  overall  length  that  does  not  exceed  100 
feet,  unless  signs  are  posted  that  indicate  length  restrictions.  This 
maximum  length  shall  include  the  federal  allowance  for  automo¬ 
bile  and  boat  transporter  loads  to  overhang  up  to  three  feet  over  the 
front  of  the  vehicle  and  overhang  up  to  six  feet  over  the  rear  of  the 
vehicle.  (Ga.  L.  1927,  p.  226,  §  15;  Code  1933,  §  68-401;  Ga.  L. 
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1956,  p.  83,  §  2;  Ga.  L.  1959,  p.  27,  §  1;  Ga.  L.  1964,  p.  83,  §  1;  Ga. 
L.  1968,  p.  30,  §  1;  Code  1933,  §  95A-958,  enacted  by  Ga.  L.  1973, 
p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §§  35,  36;  Ga.  L.  1979,  p.  439,  §  2; 
Ga.  L.  1980,  p.  576,  §§  1-3;  Ga.  L.  1981,  p.  133,  §  1;  Ga.  L.  1983,  p. 
1798,  §  2;  Ga.  L.  1985,  p.  1002,  §  1;  Ga.  L.  1987,  p.  414,  §  1;  Ga.  L. 
1987,  p.  1030,  §  1;  Ga.  L.  1989,  p.  1569,  §  1;  Ga.  L.  1989,  p.  693, 
§  1;  Ga.  L.  1990,  p.  255,  §  1;  Ga.  L.  1991,  p.  94,  §  32;  Ga.  L.  1992, 
p.  2467,  §  1;  Ga.  L.  1993,  p.  786,  §  1;  Ga.  L.  1995,  p.  990,  §  1;  Ga. 
L.  1996,  p.  1010,  §  2;  Ga.  L.  1999,  p.  567,  §  2;  Ga.  L.  1999,  p.  828, 
§  1;  Ga.  L.  2000,  p.  136,  §  32;  Ga.  L.  2000,  p.  1654,  §  1;  Ga.  L. 
2001,  p.  4,  §  32;  Ga.  L.  2010,  p.  442,  §  1/HB  1174;  Ga.  L.  2017,  p. 
720,  §  1/HB  328.) 

The  2017  amendment,  effective  July  feet”  near  the  end  of  the  last  sentence  of 
1,  2017,  substituted  “six  feet”  for  “four  subparagraph  (b)(2)(C). 

32-6-27.  Enforcement  of  load  limitations. 

(a)  Any  person  who  violates  the  load  limitation  provisions  of  Code 
Section  32-6-26  shall  be  conclusively  presumed  to  have  damaged  the 
public  roads,  including  bridges,  of  this  state  by  reason  of  such  overload¬ 
ing  and  shall  recompense  the  state  for  such  damage  in  accordance  with 
the  following  schedule: 

(1)  Five  cents  per  pound  for  all  excess  weight  over  the  allowed 
weight  limitations,  including  any  applicable  variances; 

(2)  For  the  following  vehicles,  damages  for  excess  weight  shall  be 
assessed  at  125  percent  times  the  rate  imposed  on  offending  vehicles 
operating  without  a  permit: 

(A)  Where  a  vehicle  is  authorized  to  exceed  the  weight  limita¬ 
tions  of  Code  Section  32-6-26  by  a  permit  issued  pursuant  to  Code 
Section  32-6-28,  the  term  “excess  weight”  means  that  weight  which 
exceeds  the  weight  allowed  by  such  permit;  and 

(B)  Where  a  vehicle  is  authorized  to  exceed  the  weight  limita¬ 
tions  of  Code  Section  32-6-26  by  a  permit  issued  pursuant  to  Code 
Section  32-6-28  as  a  superload  permit  or  superload  plus  permit,  the 
term  “excess  weight”  means: 

(i)  Any  single  axle  weight  which  exceeds  any  single  axle 
weight  allowed  by  such  permit;  and 

(ii)  All  weight  greater  than  150,000  pounds  when  the  gross 
weight  of  the  vehicle  and  load  exceeds  the  gross  weight  allowed 
by  such  permit  or  when  any  axle  spacing  is  less  than  that 
specified  by  such  permit;  or 

(3)  Any  vehicle  that  utilizes  idle  reduction  technology  shall  have 
any  penalty  for  violating  Code  Section  32-6-26,  except  for  subsections 
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(f)  and  (h),  calculated  by  reducing  from  the  actual  gross  weight, 
single  axle  weight,  tandem  axle  weight,  or  the  allowed  weight  on  any 
group  of  two  or  more  axles  the  manufacturer’s  certified  weight  of  the 
idle  reducing  technology  or  550  pounds,  whichever  is  less.  The 
operator  of  the  vehicle  shall  present  written  certification  from  the 
manufacturer  specifying  the  weight  of  the  idle  reducing  technology 
and  demonstrate  that  the  idle  reducing  technology  is  fully  functional 
at  all  times  when  so  requested  by  any  law  enforcement  officer  or 
employee  of  the  Department  of  Public  Safety 

(a.l)(l)(A)  The  Department  of  Public  Safety  is  authorized  to  issue  a 
citation  to  the  owner  or  operator  of  any  vehicle  in  violation  of  a 
maximum  weight  limit  on  a  county  road  which  is  a  designated  local 
truck  route  under  subsection  (f)  of  Code  Section  32-6-26  and  for 
which  signs  have  been  placed  and  maintained  as  required  under 
paragraph  (2)  of  subsection  (c)  of  Code  Section  32-6-50. 

(B)  The  Department  of  Public  Safety  is  authorized  to  issue  a 
warning  to  the  owner  or  operator  of  any  vehicle  in  violation  of  a 
maximum  weight  limit  on  a  county  road  which  is  a  designated  local 
truck  route  under  subsection  (f)  of  Code  Section  32-6-26  but  for 
which  signs  have  not  been  placed  or  maintained  as  required  under 
paragraph  (2)  of  subsection  (c)  of  Code  Section  32-6-50  upon  the 
first  such  violation  and  to  issue  a  citation  to  such  owner  or  operator 
for  a  subsequent  such  violation. 

(2)(A)  The  Department  of  Public  Safety  is  authorized  to  issue  a 
citation  to  the  owner  or  operator  of  any  vehicle  in  violation  of  a 
maximum  weight  limit  on  a  bridge  for  which  signs  have  been 
placed  and  maintained  as  required  under  paragraph  (3)  of  Code 
Section  32-4-41  or  subsection  (a.l)  of  Code  Section  32-4-91. 

(B)  The  Department  of  Public  Safety  is  authorized  to  issue  a 
warning  to  the  owner  or  operator  of  any  vehicle  in  violation  of  a 
maximum  weight  limit  on  a  bridge  but  for  which  signs  have  not 
been  placed  or  maintained  as  required  under  paragraph  (3)  of  Code 
Section  32-4-41  or  subsection  (a.l)  of  Code  Section  32-4-91  upon  the 
first  such  violation  and  to  issue  a  citation  to  such  owner  or  operator 
for  a  subsequent  such  violation. 

(b)  The  schedules  listed  in  paragraphs  (1)  and  (2)  of  subsection  (a)  of 
this  Code  section  shall  apply  separately  to: 

(1)  The  excess  weight  of  the  gross  load;  and 

(2)  The  sum  of  the  excess  weight  or  weights  of  any  axle  or  axles; 

provided,  however,  that  where  both  gross  load  and  axle  weight  limits 
are  exceeded,  the  owner  or  operator  shall  be  required  to  recompense  the 
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state  only  for  the  largest  of  the  money  damages  imposed  under 
paragraphs  (1)  and  (2)  of  this  subsection. 

(c)(1)  Within  30  days  after  the  issuance  of  the  citation,  the  owner  or 
operator  of  any  offending  vehicle  shall  pay  the  amount  of  the 
assessment  to  the  Department  of  Public  Safety  or  request  an  admin¬ 
istrative  determination  of  the  amount  and  validity  of  the  assessment. 

(2)  The  right  to  an  administrative  determination  of  the  amount 
and  validity  of  the  assessment  shall  be  granted  only  to  the  owner  or 
operator  of  an  offending  vehicle. 

(3)  The  party  requesting  an  administrative  determination  of  the 
amount  and  validity  of  the  assessment  shall  deposit  the  amount  of 
the  assessment  with  the  Department  of  Public  Safety,  within  the  time 
permitted  to  request  such  determination,  before  the  determination 
will  be  granted.  In  the  event  the  assessment  is  determined  to  be 
erroneous,  the  Department  of  Public  Safety  shall  make  prompt 
refund  of  any  overpayment  after  receipt  of  a  final  decision  making 
such  determination. 

(4)  If  an  administrative  hearing  is  requested,  it  shall  be  held  in 
accordance  with  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act,”  and  the  rules  and  regulations  of  the  Department  of 
Public  Safety.  The  scope  of  any  such  hearing  shall  be  limited  to  a 
determination  of: 

(A)  The  weight  of  the  offending  vehicle;  .  •  . 

(B)  The  maximum  weight  allowed  by  law  on  the  roadway  upon 
which  the  offending  vehicle  was  operated;  and 

(C)  Whether  the  operator  had  in  his  or  her  actual  possession  a 
valid  oversize  or  overweight  permit  issued  by  the  Department  of 
Transportation  allowing  the  vehicle  to  operate  in  excess  of  the 
maximum  weight  otherwise  allowed  by  law  on  the  roadway  upon 
which  the  offending  vehicle  was  operated. 

(5)  Any  person  who  has  exhausted  all  administrative  remedies 
available  within  the  Department  of  Public  Safety  and  who  is  ag¬ 
grieved  by  a  final  order  of  the  Department  of  Public  Safety  is  entitled 
to  judicial  review  in  accordance  with  Chapter  13  of  Title  50. 

(6)  If  a  party  requests  an  administrative  determination  of  the 
amount  and  validity  of  the  assessment  and  fails  to  appear  without 
first  obtaining  permission  from  the  administrative  law  judge  or  does 
not  withdraw  the  request  in  writing  no  less  than  five  days  in  advance 
of  a  scheduled  hearing,  the  party  shall  be  deemed  in  default  and  the 
citation  shall  be  affirmed  by  operation  of  law.  The  party  shall  be 
deemed  to  owe  the  sum  of  $75.00  in  addition  to  the  amount  due  on  the 
citation,  which  sum  shall  represent  hearing  costs. 
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(d)  All  moneys  collected  in  accordance  with  this  Code  section  shall  be 
disposed  of  as  follows: 

(1)  All  moneys  collected  for  violations  of  the  weight  limitations 
imposed  by  this  article  shall  be  remitted  to  the  general  fund  of  the 
state  treasury; 

(2)  All  moneys  collected  for  violations  of  the  height,  width,  or 
length  limitations  imposed  by  this  article,  after  the  appropriate 
statutory  deductions,  shall  be  retained  by  the  governing  authority  of 
the  county  wherein  the  violation  occurred  for  deposit  in  the  general 
treasury  of  said  county; 

(3)  Hearing  costs  imposed  pursuant  to  paragraph  (6)  of  subsection 
(c)  of  this  Code  section  shall  be  retained  by  the  Department  of  Public 
Safety; 

(4)  Reissuance  fees  imposed  pursuant  to  paragraph  (4)  of  subsec¬ 
tion  (g)  of  this  Code  section  shall  be  retained  by  the  Department  of 
Revenue;  and 

(5)  Restoration  fees  imposed  pursuant  to  paragraph  (1)  of  subsec¬ 
tion  (i)  of  this  Code  section  shall  be  retained  by  the  Department  of 
Revenue. 

(e)  Any  owner  or  operator  of  a  vehicle  which  is  operated  on  the  public 
roads  of  this  state  in  violation  of  the  weight  limitations  provided  in  this 
article  shall  be  required,  in  addition  to  paying  the  moneys  provided  in 
subsection  (a)  of  this  Code  section,  to  unload  all  gross  weight  in  excess 
of  6,000  pounds  over  the  legal  weight  limit  at  the  closest  reasonable 
location. 

(f )  Any  person  authorized  by  law  to  enforce  this  article  may  seize  the 
offending  vehicle  of  an  owner  who  fails  or  whose  operator  fails  to  pay 
the  moneys  prescribed  in  subsection  (a)  of  this  Code  section  and  hold 
such  vehicle  until  the  prescribed  moneys  are  paid.  If  the  offending 
vehicle  is  not  registered  in  this  state,  any  person  authorized  by  law  to 
enforce  this  article  may  seize  any  vehicle  owned  or  operated  by  an 
owner  who  fails  or  whose  operator  fails  to  pay  the  moneys  prescribed  in 
subsection  (a)  of  this  Code  section  and  hold  such  vehicle  until  the 
prescribed  moneys  are  paid.  Any  person  seizing  a  vehicle  under  this 
subsection  or  subsection  (e)  of  this  Code  section  may,  when  necessary, 
store  the  vehicle;  and  the  owner  thereof  shall  be  responsible  for  all 
reasonable  storage  charges  thereon.  When  any  vehicle  is  seized,  held, 
unloaded,  or  partially  unloaded  under  these  subsections,  the  load  or 
any  part  thereof  shall  be  removed  or  cared  for  by  the  owner  or  operator 
of  the  vehicle  without  any  liability  on  the  part  of  the  authorized  person 
or  of  the  state  or  any  political  subdivision  because  of  damage  to  or  loss 
of  such  load  or  any  part  thereof. 
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(g) (1)  Whenever  any  person,  firm,  or  corporation  violates  this  article 
and  becomes  indebted  to  the  Department  of  Public  Safety  because  of 
such  violations  and  fails  within  30  days  of  the  date  of  issuance  of  the 
overweight  assessment  citation  either  to  pay  the  assessment  or 
appeal  to  the  Department  of  Public  Safety  for  administrative  review, 
as  provided  for  in  subsection  (c)  of  this  Code  section,  such  assessment 
shall  become  a  lien  upon  the  overweight  motor  vehicle  so  found  to  be 
in  violation,  which  hen  shall  be  superior  to  all  liens  except  liens  for 
taxes  or  perfected  security  interests  established  before  the  debt  to  the 
Department  of  Public  Safety  was  created. 

(2)  Whenever  any  person,  firm,  or  corporation  requests  an  admin¬ 
istrative  review,  it  shall  be  held  in  accordance  with  Chapter  13  of 
Title  50,  the  “Georgia  Administrative  Procedure  Act.”  In  the  event 
that  the  administrative  law  judge  finds  in  favor  of  the  Department  of 
Public  Safety,  the  person,  firm,  or  corporation  shall  pay  the  assess¬ 
ment  within  30  days  after  that  decision  becomes  final  or,  if  judicial 
review  is  had  in  accordance  with  Chapter  13  of  Title  50,  then  within 
30  days  after  final  judicial  review  is  terminated.  If  the  person,  firm, 
or  corporation  fails  to  pay  the  assessment  within  30  days,  such 
assessment  shall  become  a  lien  as  provided  for  under  paragraph  (1)  of 
this  subsection. 

(3)  The  Department  of  Public  Safety  shall  perfect  the  lien  created 
under  this  subsection  by  sending  notice  thereof  on  a  notice  desig¬ 
nated  by  the  commissioner  of  public  safety,  by  first-class  mail  or  by 
statutory  overnight  delivery,  to  the  owner  and  all  holders  of  liens  and 
security  interests  shown  on  the  records  of  the  Department  of  Revenue 
maintained  pursuant  to  Chapter  3  of  Title  40.  Upon  receipt  of  notice 
from  the  Department  of  Public  Safety,  the  holder  of  the  certificate  of 
title  shall  surrender  same  to  the  state  revenue  commissioner  for 
issuance  of  a  replacement  certificate  of  title  bearing  the  lien  of  the 
department  unless  the  assessment  is  paid  within  30  days  of  the 
receipt  of  notice.  The  Department  of  Revenue  may  append  the  lien  to 
its  records,  notwithstanding  the  failure  of  the  holder  of  the  certificate 
of  title  to  surrender  said  certificate  as  required  by  this  paragraph. 

(4)  Upon  issuance  of  a  title  bearing  the  lien  of  the  Department  of 
Public  Safety,  or  the  appending  of  the  lien  to  the  records  of  the 
Department  of  Revenue,  the  owner  of  the  vehicle  or  the  holder  of  any 
security  interest  or  lien  shown  in  the  records  of  the  Department  of 
Revenue  may  satisfy  such  lien  by  payment  of  the  amount  of  the 
assessment,  including  hearing  costs,  if  any,  and  payment  of  a 
reissuance  fee  of  $100.00.  Upon  receipt  of  such  amount,  the  Depart¬ 
ment  of  Public  Safety  shall  release  its  lien  and  the  Department  of 
Revenue  shall  issue  a  new  title  without  the  lien. 

(h) (1)  The  Department  of  Public  Safety,  in  seeking  to  foreclose  its 
lien  on  the  motor  vehicle  arising  out  of  an  overweight  motor  vehicle 
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citation  assessed  under  this  article,  may  seek  an  immediate  writ  of 
possession  from  the  court  before  whom  the  petition  is  filed,  if  the 
petition  contains  a  statement  of  facts,  under  oath,  by  the  Department 
of  Public  Safety,  its  agents,  its  officers,  or  attorney  setting  forth  the 
basis  of  the  petitioner’s  claim  and  sufficient  grounds  for  issuance  of 
an  immediate  writ  of  possession. 

(2)  The  Department  of  Public  Safety  shall  allege  under  oath 
specific  facts  sufficient  to  show  that  it  is  within  the  power  of  the 
defendant  to  conceal,  encumber,  convert,  convey,  or  remove  from  the 
jurisdiction  of  the  court  the  property  which  is  the  subject  matter  of 
the  petition. 

(3)  The  court  before  whom  the  petition  is  pending  shall  issue  a  writ 
for  immediate  possession,  upon  finding  that  the  petitioner  has 
complied  with  paragraphs  (1)  and  (2)  of  this  subsection.  If  the 
petitioner  is  found  not  to  have  made  sufficient  showing  to  obtain  an 
immediate  writ  of  possession,  the  court  may,  nevertheless,  treat  the 
petition  as  one  being  filed  under  Code  Section  44-14-231  and  proceed 
accordingly. 

(4)  When  an  immediate  writ  of  possession  has  been  granted,  the 
Department  of  Public  Safety  shall  proceed  against  the  defendant  in 
the  same  manner  as  provided  for  in  Code  Sections  44-14-265  through 
44-14-269. 

(i)(l)  Whenever  any  person,  firm,  or  corporation  violates  this  article 
and  fails  within  30  days  of  the  date  of  issuance  of  the  overweight 
assessment  citation  either  to  pay  the  assessment  or  appeal  to  the 
Department  of  Public  Safety  for  an  administrative  review  as  provided 
for  under  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act,”  the  Department  of  Revenue  may  act  to  suspend  the 
motor  vehicle  registration  of  the  vehicle  involved.  However,  if  the 
person,  firm,  or  corporation  requests  an  administrative  review,  the 
Department  of  Revenue  shall  act  to  suspend  the  registration  only 
after  the  issuance  of  a  final  decision  favorable  to  the  Department  of 
Public  Safety  and  the  requisite  failure  of  the  person,  firm,  or 
corporation  to  pay  the  assessment.  Upon  such  failure  to  pay  the 
assessment,  the  Department  of  Revenue  shall  send  a  letter  to  the 
owner  of  such  motor  vehicle  notifying  the  owner  of  the  suspension  of 
the  motor  vehicle  registration  issued  to  the  motor  vehicle  involved  in 
the  overweight  assessment  citation.  Upon  complying  with  this  sub¬ 
section  by  paying  the  overdue  assessment  and  upon  submitting  proof 
of  compliance  and  paying  a  $10.00  restoration  fee  to  the  Department 
of  Revenue,  the  state  revenue  commissioner  shall  reinstate  any 
motor  vehicle  registration  suspended  under  this  subsection.  In  cases 
where  the  motor  vehicle  registration  has  been  suspended  under  this 
subsection  for  a  second  or  subsequent  time  during  any  two-year 
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period,  the  Department  of  Revenue  shall  suspend  the  motor  vehicle 
registration  for  a  period  of  60  days  and  thereafter  until  the  owner 
submits  proof  of  compliance  with  this  subsection  and  pays  the 
$150.00  restoration  fee  to  the  Department  of  Revenue. 

(2)  Unless  otherwise  provided  for  in  this  Code  section,  notice  of  the 
effective  date  of  the  suspension  of  a  motor  vehicle  registration  occurs 
when  the  owner  has  actual  knowledge  or  legal  notice  thereof,  which¬ 
ever  first  occurs.  For  the  purposes  of  making  any  determination 
relating  to  the  restoration  of  a  suspended  motor  vehicle  registration, 
no  period  of  suspension  shall  be  deemed  to  have  begun  until  ten  days 
after  the  mailing  of  the  notice  required  in  paragraph  (1)  of  this 
subsection. 

(3)  For  the  purposes  of  this  subsection,  except  where  otherwise 
provided,  the  mailing  of  a  notice  to  a  person  at  the  name  and  address 
shown  in  records  of  the  Department  of  Revenue  maintained  under 
Chapter  3  of  Title  40  shall,  with  respect  to  the  holders  of  liens  and 
security  interests,  be  presumptive  evidence  that  such  person  received 
the  required  notice. 

(4)  For  the  purposes  of  this  subsection,  except  where  otherwise 
provided,  the  mailing  of  a  notice  to  a  person  or  firm  at  the  name  and 
address  shown  on  the  overweight  assessment  citation  shall,  with 
respect  to  owners  and  operators  of  vehicles  involved  in  an  overweight 
assessment,  be  presumptive  evidence  that  such  person  received  the 
required  notice. 

(5)  The  state  revenue  commissioner  may  suspend  the  motor  vehi¬ 
cle  registration  of  any  offending  vehicle  for  which  payment  of  an 
overweight  assessment  is  made  by  a  check  that  is  returned  for  any 
reason. 

(6)  For  the  purposes  of  this  subsection,  where  any  provisions 
require  the  Department  of  Public  Safety  or  the  Department  of 
Revenue  to  give  notice  to  a  person,  which  notice  affects  such  person’s 
motor  vehicle  license  plate,  the  mailing  of  such  notice  and  the  name 
and  address  shown  on  the  notice  of  overdue  assessment  citation 
supplied  by  the  Department  of  Public  Safety,  as  required  by  this 
subsection,  shall  be  presumptive  evidence  that  such  person  received 
the  required  notice.  (Ga.  L.  1956,  p.  83,  §  3;  Code  1933,  §  95A-960, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  37;  Ga.  L. 
1978,  p.  1989,  §  2;  Ga.  L.  1981,  p.  998,  §  1;  Ga.  L.  1982,  p.  3,  §  32; 
Ga.  L.  1983,  p.  3,  §  23;  Ga.  L.  1985,  p.  149,  §  32;  Ga.  L.  1992,  p.  1236, 
§  2;  Ga.  L.  1998,  p.  1206,  §  4;  Ga.  L.  2000,  p.  951,  §§  2-4,  2-5;  Ga.  L. 
2002,  p.  415,  §  32;  Ga.  L.  2003,  p.  450,  §  1;  Ga.  L.  2005,  p.  334, 
§  12-2/HB  501;  Ga.  L.  2005,  p.  822,  §  2/HB  279;  Ga.  L.  2006,  p.  72, 
§  32/SB  465;  Ga.  L.  2007,  p.  237,  §  2/HB  536;  Ga.  L.  2010,  p.  442, 
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§  2/HB  1174;  Ga.  L.  2011,  p.  548,  §  2/SB  54;  Ga.  L.  2017,  p.  720, 
§  2/HB  328.) 

The  2017  amendment,  effective  July  pounds”  near  the  end  of  the  first  sentence 
1,  2017,  substituted  “550  pounds”  for  “400  of  paragraph  (a)(3). 

32-6-28.  Permits  for  excess  weight  and  dimensions. 

(a)  Generally. 

(1)(A)  The  commissioner  or  an  official  of  the  department  desig¬ 
nated  by  the  commissioner  may,  in  his  or  her  discretion,  upon 
application  in  writing  and  good  cause  being  shown  therefor,  issue  a 
permit  in  writing  authorizing  the  applicant  to  operate  or  move 
upon  the  state’s  public  roads  a  motor  vehicle  or  combination  of 
vehicles  and  loads  whose  weight,  width,  length,  or  height,  or 
combination  thereof,  exceeds  the  maximum  limit  specified  by  law, 
provided  that  the  load  transported  by  such  vehicle  or  vehicles  is  of 
such  nature  that  it  is  a  unit  which  cannot  be  readily  dismantled  or 
separated;  and  provided,  further,  that  no  permit  shall  be  issued  to 
any  vehicle  whose  operation  upon  the  public  roads  of  this  state 
threatens  to  unduly  damage  a  road  or  any  appurtenance  thereto, 
except  that  the  dismantling  limitation  specified  in  this  Code 
section  shall  not  apply  to  loads  which  consist  of  cotton,  tobacco, 
concrete  pipe,  and  plywood  that  do  not  exceed  a  width  of  nine  feet 
or  of  round  bales  of  hay  that  do  not  exceed  a  width  of  11  feet  and 
which  are  not  moved  on  part  of  The  Dwight  D.  Eisenhower  System 
of  Interstate  and  Defense  Highways.  However,  vehicles  transport¬ 
ing  portable  buildings  and  vehicles  not  exceeding  65  feet  in  length 
transporting  boats  on  roads  not  a  part  of  The  Dwight  D.  Eisen¬ 
hower  System  of  Interstate  and  Defense  Highways,  regardless  of 
whether  the  nature  of  such  buildings  or  boats  is  such  that  they  can 
be  readily  dismantled  or  separated,  may  exceed  the  lengths  and 
widths  established  in  this  article,  provided  that  a  special  permit  for 
such  purposes  has  been  issued  as  provided  in  this  Code  section,  but 
no  such  special  permit  shall  be  issued  for  a  load  exceeding  12  feet 
in  width  when  such  load  may  be  readily  dismantled  or  separated. 
A  truck  tractor  and  low  boy  type  trailer  may,  after  depositing  its 
permitted  load,  return  to  its  point  of  origin  on  the  authorization  of 
its  original  permit. 

(B)  Notwithstanding  the  provisions  of  subparagraph  (A)  of  this 
paragraph,  the  commissioner  or  an  official  of  the  department 
designated  by  the  commissioner  may,  in  his  or  her  discretion,  upon 
application  in  writing  and  good  cause  being  shown  therefor,  issue 
to  a  specific  tow  vehicle  a  permit  in  writing  authorizing  the 
applicant  to  operate  or  move  upon  the  state’s  public  roads  a  motor 
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vehicle  or  combination  of  vehicles  and  loads  for  transporting  not 
more  than  two  modular  housing  units  or  sectional  housing  units  if 
the  total  weight,  width,  length,  and  height  of  the  vehicle  or 
combination  of  vehicles,  including  the  load,  does  not  exceed  the 
limits  specified  in  Code  Sections  32-6-22  and  32-6-26.  Permission  to 
transport  two  modular  housing  units  is  only  authorized  when  the 
modular  unit  transporter  meets  the  minimum  specifications  con¬ 
tained  in  subparagraph  (C)  of  this  paragraph.  No  permit  shall  be 
issued  to  any  vehicle  or  combination  of  vehicles  whose  operation 
upon  the  public  roads  of  this  state  threatens  the  safety  of  others  or 
threatens  to  damage  unduly  a  road  or  any  appurtenance  thereto. 

(C)  A  modular  unit  transporter  shall  meet  all  requirements  of 
the  Federal  Motor  Carrier  Safety  Administration  and  all  state 
safety  requirements,  rules,  and  regulations.  The  modular  unit 
transporter  shall  be  properly  registered  and  have  a  proper,  current 
license  plate.  At  a  minimum,  the  modular  unit  transporter  shall: 

(i)  Be  constructed  of  12  inch  steel  I  beams  doubled  and  welded 
together; 

(ii)  Have  all  axles  equipped  with  brakes; 

(iii)  Have  every  floor  joist  on  each  modular  section  securely 
attached  to  the  beams  with  lag  bolts  and  washers,  or  lag  bolts, 
washers,  and  cable  winches;  and 

(iv)  Have  an  overall  length  not  to  exceed  80  feet  including  the 
hitch. 

(2)  Permits  may  be  issued,  on  application  to  the  department,  to 
persons,  firms,  or  corporations  without  specifying  license  plate  num¬ 
bers  in  order  that  such  permits  which  are  issued  on  an  annual  basis 
may  be  interchanged  from  vehicle  to  vehicle.  The  department  is 
authorized  to  promulgate  reasonable  rules  and  regulations  which  are 
necessary  or  desirable  to  govern  the  issuance  of  such  permits, 
provided  that  such  rules  and  regulations  are  not  in  conflict  with  this 
title  or  other  provisions  of  law. 

(3)  Every  such  permit  shall  be  carried  in  the  vehicle  or  combina¬ 
tion  of  vehicles  to  which  it  refers  and  shall  be  open  to  inspection  by 
any  police  officer,  state  trooper,  or  authorized  agent  of  the  depart¬ 
ment. 

(4)  The  application  for  any  such  permit  shall  describe  the  type  of 
permit  applied  for,  as  said  types  of  permits  are  described  in  subsec¬ 
tion  (c)  of  this  Code  section.  In  addition,  the  application  for  a 
single-trip  permit  shall  describe  the  points  of  departure  and  destina¬ 
tion. 
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(5)  The  commissioner  or  an  official  of  the  department  designated 
by  the  commissioner  is  authorized  to  withhold  such  permit  or,  if  such 
permit  is  issued,  to  establish  seasonal  or  other  time  limitations 
within  which  the  vehicles  described  may  be  operated  on  the  public 
road  indicated,  or  otherwise  to  limit  or  prescribe  conditions  of 
operation  of  such  vehicles  when  necessary  to  ensure  against  undue 
damage  to  the  road  foundation,  surfaces,  or  bridge  structures,  and  to 
require  such  undertaking  or  other  security  as  may  be  deemed 
necessary  to  compensate  the  state  for  any  injury  to  any  roadway  or 
bridge  structure. 

(6)  For  just  cause,  including,  but  not  limited  to,  repeated  and 
consistent  past  violations,  the  commissioner  or  an  official  of  the 
department  designated  by  the  commissioner  may  refuse  to  issue  or 
may  cancel,  suspend,  or  revoke  the  permit  and  any  permit  privileges 
of  an  applicant  or  permittee.  The  specific  period  of  time  of  any 
suspension  shall  be  determined  by  the  department.  In  addition,  any 
time  the  restrictions  or  conditions  within  which  a  permitted  vehicle 
must  be  operated  are  violated,  the  permit  may  be  immediately 
declared  null  and  void. 

(7)  The  department  is  authorized  to  promulgate  rules  and  regula¬ 
tions  necessary  to  enforce  the  suspension  of  permits  authorized  in 
this  Code  section. 

(8)  The  department  shall  issue  rules  to  establish  a  driver  training 
and  certification  program  for  drivers  of  vehicles  escorting  oversize/ 
overweight  loads.  Any  driver  operating  a  vehicle  escorting  an  over¬ 
size/overweight  load  shall  meet  the  training  requirements  and  obtain 
certification  under  the  rules  issued  by  the  department  pursuant  to 
this  Code  section.  The  rules  may  provide  for  reciprocity  with  other 
states  having  a  similar  program  for  escort  certification.  Certification 
credentials  of  the  driver  of  an  escort  vehicle  shall  be  carried  in  the 
escort  vehicle  and  be  readily  available  for  inspection  by  law  enforce¬ 
ment  personnel  or  an  authorized  employee  of  the  department.  The 
department  shall  implement  the  vehicle  escort  driver  training  and 
certification  program  on  or  before  July  1,  2010,  and  the  requirements 
for  training  and  certification  shall  be  enforced  beginning  on  January 
1,  2011. 

(9)  Permit  holders  shall  be  required  to  meet  the  following  mini¬ 
mum  insurance  standards: 

(A)  For  loads  where  the  gross  vehicle  weight  is  less  than  or  equal 

to  10,000  pounds: 

(i)  For  bodily  injury  a  limit  of  $50,000.00  per  person  for  injury 
or  death  as  a  result  of  any  one  occurrence;  and 

(ii)  For  property  damage  a  limit  of  $50,000.00  for  damage  to 
property  of  others  in  any  one  occurrence;  or 
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(B)  For  commercial  motor  carriers  where  the  gross  vehicle 
weight  is  greater  than  10,000  pounds: 

(i)  For  bodily  injury  a  minimum  of  $300,000.00  for  each  person 

and  $1  million  for  multiple  persons  for  injury  or  death  as  a  result 

of  any  one  occurrence;  and 

(ii)  For  property  damage  a  minimum  of  $1  million  for  damage 

to  property  of  others  in  any  one  occurrence. 

(b)  Duration  and  limits  of  permits. 

(1)  Annual  permit.  The  commissioner  or  an  official  of  the  depart¬ 
ment  designated  by  the  commissioner  may,  pursuant  to  this  Code 
section,  issue  an  annual  permit  which  shall  permit  a  vehicle  to  be 
operated  on  the  public  roads  of  this  state  for  12  months  from  the  date 
the  permit  is  issued  even  though  the  vehicle  or  its  load  exceeds  the 
maximum  limits  specified  in  this  article.  However,  except  as  specified 
in  paragraph  (2)  of  this  subsection,  an  annual  permit  shall  not 
authorize  the  operation  of  a  vehicle: 

(A)  Whose  total  gross  weight  exceeds  100,000  pounds; 

(B)  Whose  single  axle  weight  exceeds  25,000  pounds; 

(C)  Whose  total  load  length  exceeds  100  feet; 

(D)  Whose  total  width  exceeds  102  inches  or  whose  load  width 
exceeds  144  inches;  or 

(E)  Whose  height  exceeds  14  feet  and  six  inches. 

(2)  Annual  permit  plus.  Vehicles  and  loads  that  meet  the  re¬ 
quirements  for  an  annual  permit  may  apply  for  a  special  annual 
permit  to  carry  wider  loads  on  the  NHS.  The  wider  load  limits  shall 
be  a  maximum  of  14  feet  wide  from  the  base  of  the  load  to  a  point  10 
feet  above  the  pavement  and  14  feet  and  eight  inches  for  the  upper 
portion  of  the  load. 

(3)  Annual  commercial  wrecker  emergency  tow  permit.  Pur¬ 
suant  to  this  Code  section,  the  commissioner  may  issue  an  annual 
permit  for  vehicles  towing  disabled,  damaged,  abandoned,  or  wrecked 
commercial  vehicles,  including  combination  vehicles,  even  though 
such  wrecker  or  its  load  exceeds  the  maximum  limits  specified  in  this 
article.  An  annual  commercial  wrecker  emergency  tow  permit  shall 
not  authorize  the  operation  of  a  vehicle: 

(A)  Whose  single  axle  weight  exceeds  25,000  pounds; 

(B)  Whose  load  on  one  tandem  axle  exceeds  50,000  pounds  and 
whose  load  on  any  secondary  tandem  axle  exceeds  38,000  pounds; 
or 
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(C)  Whose  total  load  length  exceeds  125  feet. 

(4)  Six-month  permit.  Six-month  permits  may  be  issued  for  loads 
of  tobacco  or  unginned  cotton  the  widths  of  which  do  not  exceed  nine 
feet,  provided  that  such  loads  shall  not  be  operated  on  The  Dwight  D. 
Eisenhower  System  of  Interstate  and  Defense  Highways. 

(5)  Single  trip.  Pursuant  to  this  Code  section,  the  commissioner 
may  issue  a  single-trip  permit  to  any  vehicle  or  load  allowed  by 
federal  law. 

(6)  Multitrip.  Pursuant  to  this  Code  section,  the  commissioner 
may  issue  a  multitrip  permit  to  any  vehicle  or  load  allowed  by  federal 
law.  A  multitrip  permit  authorizes  the  permitted  load  to  return  to  its 
original  destination  on  the  same  permit,  if  done  so  within  ten  days, 
with  the  same  vehicle  configuration,  and  following  the  same  route, 
unless  otherwise  specified  by  the  department.  A  multitrip  permit 
authorizes  unlimited  permitted  loads  on  the  same  permit,  if  done  so 
within  the  allowable  ten  days,  with  the  same  vehicle  configuration, 
and  following  the  same  route. 

(c)  Fees.  The  department  may  promulgate  rules  and  regulations 
concerning  the  issuance  of  permits  and  charge  a  fee  for  the  issuance 
thereof  as  follows: 

(1)  Annual.  Charges  for  the  issuance  of  annual  permits  shall  be 
$150.00  per  permit. 

(2)  Annual  permit  plus.  Charges  for  the  issuance  of  annual 
permits  plus  shall  be  $500.00  per  permit. 

(3)  Annual  commercial  wrecker  emergency  tow  permit. 

Charges  for  the  issuance  of  annual  commercial  wrecker  emergency 
tow  permits  shall  be  $500.00  per  permit. 

(4)  Six  months.  The  charges  for  the  issuance  of  six-month  permits 
for  loads  of  tobacco  or  unginned  cotton  shall  be  $25.00  per  permit. 

(5)  Single  trip.  Charges  for  the  issuance  of  single-trip  permits 
shall  be  as  follows: 

(A)  Any  load  not  greater  than  16  feet  wide,  not  greater  than  16 
feet  high,  and  not  weighing  more  than  150,000  pounds  or  any 
load  greater  than  100  feet  long  which  does  not  exceed  the  maxi¬ 
mum  width,  height,  and  weight  limits  specified  by  this  subpara¬ 
graph  . . . $  30.00 
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(B)  Superload  permit.  Any  load  having  a  width,  height,  or 
weight  exceeding  the  maximum  limit  therefor  specified  in  subpar¬ 
agraph  (A)  of  this  paragraph  and  not  weighing  more  than  180,000 
pounds .  125.00 


(C)  Superload  plus  permit.  Any  load  having  a  weight  exceed¬ 
ing  the  maximum  limit  therefor  specified  in  subparagraph  (B)  of 
this  paragraph .  500.00 

(6)  Multitrip.  Charges  for  the  issuance  of  multitrip  permits  shall 
be  $100.00  for  any  load  not  greater  than  16  feet  wide,  not  greater 
than  16  feet  high,  and  not  weighing  more  than  150,000  pounds  or  any 
load  greater  than  100  feet  long  which  does  not  exceed  the  maximum 
width,  height,  and  weight  limits  specified  by  this  paragraph. 

(d)  Notwithstanding  any  provision  of  Code  Section  48-2-17  to  the 
contrary,  all  fees  collected  in  accordance  with  this  Code  section  shall  be 
paid  to  the  treasurer  of  the  department  to  help  defray  the  expenses  of 
enforcing  the  limitations  set  forth  in  this  article  and  may  also  be  used 
for  public  road  maintenance  purposes  in  addition  to  any  sums  appro¬ 
priated  therefor  to  the  department.  (Ga.  L.  1968,  p.  30,  §  1;  Ga.  L.  1969, 
p.  637,  §  1;  Ga.  L.  1971,  p.  43,  §  1;  Ga.  L.  1971,  p.  462,  §§  2,  3;  Ga.  L. 
1972,  p.  356,  §§  1,  2;  Code  1933,  §  95A-961,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1974,  p.  1422,  §  38;  Ga.  L.  1975,  p.  400,  §  1;  Ga.  L. 
1979,  p.  439,  §  4;  Ga.  L.  1980,  p.  576,  §  7;  Ga.  L.  1982,  p.  3,  §  32;  Ga. 
L.  1983,  p.  1798,  §  5;  Ga.  L.  1986,  p.  471,  §§  1-3;  Ga.  L.  1986,  p.  655, 
§  1;  Ga.  L.  1987,  p.  846,  §  1;  Ga.  L.  1992,  p.  987,  §  1;  Ga.  L.  1992,  p. 
2467,  §§  2-4;  Ga.  L.  1993,  p.  348,  §  1;  Ga.  L.  1995,  p.  10,  §  32;  Ga.  L. 
1995,  p.  155,  §  1;  Ga.  L.  1996,  p.  1010,  §  3;  Ga.  L.  1996,  p.  1512,  §  3A; 
Ga.  L.  1999,  p.  567,  §  3;  Ga.  L.  2000,  p.  136,  §  32;  Ga.  L.  2000,  p.  1654, 
§  2;  Ga.  L.  2002,  p.  1126,  §§  5,  6;  Ga.  L.  2010,  p.  442,  §  3/HB  1174;  Ga. 
L  2011,  p.  548,  §§  3,  4/SB  54;  Ga.  L.  2012,  p.  732,  §  1/HB  835;  Ga.  L. 
2012,  p.  775,  §  32/HB  942;  Ga.  L.  2013,  p.  738,  §  1/SB  218.) 


The  2013  amendment,  effective  July 
1,  2013,  in  the  introductory  language  of 
paragraph  (b)(3),  inserted  “abandoned, 
and  inserted  “,  including  combination  ve¬ 
hicles,”  in  the  first  sentence,  and  substi¬ 
tuted  “An  annual”  for  “However,  an  an¬ 
nual”  at  the  beginning  of  the  second 
sentence;  substituted  “25,000  pounds”  for 


“21,000  pounds”  in  subparagraph 
(b)(3)(A);  and  substituted  “one  tandem 
axle  exceeds  50,000  pounds  and  whose 
load  on  any  secondary  tandem  axle  ex¬ 
ceeds  38,000  pounds”  for  “any  tandem  axle 
exceeds  40,000  pounds”  in  subparagraph 
(b)(3)(B). 
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ARTICLE  3 

CONTROL  OF  SIGNS  AND  SIGNALS 


Part  1 


Public  Roads  Generally 


32-6-50.  Uniform  regulations  governing  erection  and  mainte¬ 
nance  of  traffic-control  devices;  placement,  removal, 
defacement,  damaging,  or  sale  of  devices. 


JUDICIAL  DECISIONS 


State  DOT  not  liable  for  failing  to 
erect  road  closure  signs  on  county 
road.  —  Because  an  accident  occurred  on 
a  county-owned  road  and  did  not  occur  on 
a  part  of  the  state  highway  system  upon 
which  the  DOT  owed  a  duty  to  motorists, 
and  the  couple’s  expert’s  affidavit  could 


not  establish  a  legal  duty  to  erect  signs  or 
to  take  other  steps  to  inform  drivers  of  the 
closure  of  the  county-owned  road,  sum¬ 
mary  judgment  for  the  DOT  was  proper. 
Diamond  v.  DOT,  326  Ga.  App.  189,  756 
S.E.2d  277  (2014). 


32-6-51.  Erection,  placement,  or  maintenance  of  unlawful  or 
unauthorized  structure;  removal  thereof;  penalty  for 
violation;  authorization  of  placement,  erection,  and 
maintenance  of  commercial  advertisements  by  transit 
agency. 


(a) (1)  It  shall  be  unlawful  for  any  person  to  erect,  place,  or  maintain 
within  the  dedicated  right  of  way  of  any  public  road  any  sign,  signal, 
or  other  device  except  as  authorized  by  this  subsection  or  subsection 
(d)  of  this  Code  section  or  as  required  or  authorized  by  Code  Section 
32-6-50  or  any  other  law. 

(2)  The  erection,  placement,  and  maintenance  of  signs  within  the 
dedicated  rights  of  way  of  county  roads  or  municipal  streets  may  be 
authorized  and  governed  by  ordinances  adopted  by  governing  author¬ 
ities  of  counties  and  municipalities  having  jurisdiction  over  such 
roads  or  streets,  which  ordinances  as  to  such  dedicated  rights  of  way 
of  county  roads  or  municipal  streets  may  be  as  or  less  restrictive  than 
the  provisions  of  paragraph  (1)  of  this  subsection. 

(b)  It  shall  be  unlawful  for  any  person  to  erect,  place,  or  maintain  in 
a  place  or  position  visible  from  any  public  road  any  unauthorized  sign, 
signal,  device,  or  other  structure  which: 

(1)  Imitates,  resembles,  or  purports  to  be  an  official  traffic-control 
device; 

(2)  Hides  from  view  or  interferes  with  the  effectiveness  of  any 
official  traffic-control  device; 
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(3)  Obstructs  a  clear  view  from  any  public  road  to  any  other 
portion  of  such  public  road,  to  intersecting  or  adjoining  public  roads, 
or  to  property  abutting  such  public  road  in  such  a  manner  as  to 
constitute  a  hazard  to  traffic  on  such  roads;  or 

(4)  Because  of  its  nature,  construction,  or  operation,  constitutes  a 
dangerous  distraction  to  or  interferes  with  the  vision  of  drivers  of 
motor  vehicles. 

(c)  Any  sign,  signal,  device,  or  other  structure  erected,  placed,  or 
maintained  on  the  dedicated  right  of  way  of  any  public  road  in  violation 
of  subsection  (a)  or  (b)  of  this  Code  section  or  in  violation  of  any 
ordinance  adopted  pursuant  to  subsection  (a)  of  this  Code  section  is 
declared  to  be  a  public  nuisance,  and  the  officials  having  jurisdiction  of 
the  public  road  affected  may  remove  or  direct  the  removal  of  the  same. 
Where  any  sign,  signal,  device,  or  other  structure  is  erected,  placed,  or 
maintained  in  violation  of  subsection  (b)  of  this  Code  section,  but  not  on 
the  dedicated  right  of  way  of  any  public  road,  the  officials  having 
jurisdiction  of  the  public  road  affected  may  order  the  removal  of  such 
structure  by  written  notice  to  the  owner  of  the  structure  or  the  owner  of 
the  land  on  which  the  structure  is  located.  If  such  structure  is  not 
removed  within  30  days  after  the  giving  of  such  order  of  removal,  such 
officials  are  authorized  to  remove  or  cause  to  be  removed  such  structure 
and  to  submit  a  statement  of  expenses  incurred  in  the  removal  to  the 
owner  of  the  structure  or  to  the  owner  of  the  land  on  which  the 
structure  is  located.  If  payment  or  arrangement  to  make  payment  is  not 
made  within  60  days  after  the  receipt  of  said  statement,  the  department 
shall  certify  the  amount  thereof  for  collection  to  the  Attorney  General. 

(d) (1)  As  used  in  this  subsection,  the  term: 

(A)  “Bus  shelter”  means  a  shelter  or  bench  located  at  bus  stops 
for  the  convenience  of  passengers  of  public  transportation  systems 
owned  and  operated  by  governmental  units  or  public  authorities  or 
located  on  county  or  municipality  rights  of  way  for  the  convenience 
of  residents. 

(B)  “Commercial  advertisements”  means  any  printed  or  painted 
signs  or  multiple  media  displays  on  a  bus  shelter  for  which  space 
has  been  rented  or  leased  from  the  owner  of  such  shelter. 

(C)  “Multiple  media  display”  means  a  device  by  which  the 
message,  image,  or  text  is  capable  of  electronic  alteration  by 
movement  or  rotation  of  panels  or  slats. 

(2)  Bus  shelters,  including  those  on  which  commercial  advertise¬ 
ments  are  placed,  may  be  erected  and  maintained  on  the  rights  of 
way  of  public  roads  subject  to  the  following  conditions  and  require¬ 
ments: 
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(A)  Any  public  transit  system  wishing  to  erect  and  maintain  a 
bus  shelter  on  the  right  of  way  of  a  state  road  shall  apply  to  the 
department  for  a  permit,  and  as  a  condition  of  the  issuance  of  the 
permit,  the  department  must  approve  the  bus  shelter  building 
plans  and  the  location  of  the  bus  shelter  on  the  right  of  way; 
provided,  however,  that  such  approval  is  subject  to  any  and  all 
restrictions  imposed  by  Title  23,  U.S.C.,  and  Title  23,  Code  of 
Federal  Regulations  relating  to  the  federal-aid  system.  This  para¬ 
graph  shall  entitle  only  public  transit  systems  or  their  designated 
agents  the  right  to  be  issued  permits  under  this  paragraph; 

(B)  If  the  bus  shelter  is  to  be  located  on  the  right  of  way  of  a 
public  road  other  than  a  state  road  within  a  county  or  municipality, 
application  for  permission  to  erect  and  maintain  such  shelter  shall 
be  made  to  the  respective  county  or  municipality.  Such  application 
shall  conform  to  the  county’s  and  municipality’s  regulations  gov¬ 
erning  the  erection  and  maintenance  of  such  structures.  When  the 
county  or  municipality  is  served  by  a  public  transit  agency  or 
authority,  the  applications  for  all  bus  shelters  on  routes  of  such 
agency  or  authority  shall  also  be  forwarded  by  the  applicant  to  such 
transit  agency  or  authority  and  subject  to  the  approval  of  such 
agency  or  authority;  and 

(C)  As  a  condition  of  issuing  a  permit  for  the  erection  of  a  bus 
shelter  on  the  right  of  way  of  a  state  road,  the  department  shall 
require  that  the  bus  shelter  shall  be  properly  maintained  and  that 
its  location  shall  meet  minimum  setback  requirements  as  follows: 

(i)  Where  a  curb  and  gutter  are  present,  there  shall  be  a 
minimum  of  four  feet  clearance  from  the  face  of  the  curb  to  any 
portion  of  the  bus  shelter  or  the  bus  shelter  shall  be  placed  at  the 
back  of  the  existing  concrete  sidewalk;  or 

(ii)  Where  no  curb  or  gutter  is  present,  the  front  of  the  bus 
shelter  shall  be  at  least  ten  feet  from  the  edge  of  the  main 
traveled  roadway. 

(3)  Any  bus  shelter  erected  and  maintained  on  the  right  of  way  of 
a  public  road  in  violation  of  paragraph  (2)  of  this  subsection  or  in 
violation  of  the  conditions  of  the  permit  issued  by  the  department  or 
in  violation  of  the  conditions  of  the  consent  of  the  county  or  munici¬ 
pality  is  declared  to  be  a  public  nuisance  and  if  it  is  determined  to  be 
a  hazard  to  public  safety  by  the  department,  county,  or  municipality, 
it  may  be  removed  or  its  removal  may  be  ordered  by  the  department 
or  the  governing  authority  of  the  respective  county  or  municipality.  In 
every  case  of  removal  of  a  bus  shelter  as  a  hazard  to  public  safety  by 
the  department,  a  county,  or  a  municipality,  a  good  faith  attempt 
shall  be  made  to  notify  the  owner  of  its  removal.  In  such  cases  where 
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the  department,  county,  or  municipality  orders  the  removal  of  the  bus 
shelter  as  a  public  nuisance,  if  such  a  bus  shelter  is  not  removed  by 
its  owner  within  30  days  after  its  owner  has  been  issued  a  written 
order  of  removal  by  the  department  or  the  governing  authority  of  the 
respective  county  or  municipality,  the  department  or  the  governing 
authority  of  the  respective  county  or  municipality  may  cause  the  bus 
shelter  to  be  removed  and  submit  a  statement  of  expenses  incurred  in 
the  removal  to  the  owner  of  the  bus  shelter.  In  the  case  of  a  statement 
of  expenses  for  removal  of  a  shelter  on  a  state  road,  if  payment  or 
arrangement  to  make  payment  is  not  made  within  60  days  after  the 
receipt  of  such  statement,  the  department  shall  certify  the  amount 
thereof  to  the  Attorney  General  for  collection. 

(4)  The  person  to  whom  a  permit  has  been  issued  for  the  erection 
and  maintenance  of  a  bus  shelter  on  the  right  of  way  of  a  public  road 
or  who  places  such  shelter  on  a  public  road  other  than  a  state  road 
shall  at  all  times  assume  all  risks  for  the  bus  shelter  and  shall 
indemnify  and  hold  harmless  the  State  of  Georgia,  the  department, 
and  any  county  or  municipality  against  all  losses  or  damages  result¬ 
ing  solely  from  the  existence  of  the  bus  shelter. 

(5)  Permits  for  shelters  on  state  roads  shall  be  issued  under  this 
subsection  only  to  cities,  counties,  or  public  transportation  authori¬ 
ties  owning  or  operating  public  transportation  systems  or  their 
designated  agents. 

(e)  Each  sign  erected,  placed,  or  maintained  in  violation  of  para¬ 
graph  (1)  of  subsection  (a)  of  this  Code  section  shall  constitute  a 
separate  offense. 

(f)  Any  person  who  violates  paragraph  (1)  of  subsection  (a)  of  this 
Code  section  shall  be  punished  the  same  as  for  littering  under  Code 
Section  16-7-43.  Any  person  who  violates  subsection  (b)  of  this  Code 
section  shall  be  guilty  of  a  misdemeanor. 

(g) (1)  As  used  in  this  subsection,  the  term: 

(A)  “Commercial  advertisements”  means  any  printed  or  painted 
signs  or  multiple  media  displays  on  or  in  transit  vehicles  or 
facilities  for  which  space  has  been  rented  or  leased  from  the  owner 
of  such  transit  vehicles  or  facilities. 

(B)  “Multiple  media  display”  means  a  device  by  which  the 
message,  image,  or  text  is  capable  of  electronic  alteration  by 
movement  or  rotation  of  panels  or  slats. 

(C)  “Transit  agency”  means  any  public  agency,  public  corpora¬ 
tion,  or  public  authority  existing  under  the  laws  of  this  state  that 
is  authorized  by  any  general,  special,  or  local  law  to  provide  any 
type  of  transit  services  within  any  area  of  this  state,  including,  but 
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not  limited  to,  the  Department  of  Transportation,  the 
Atlanta-region  Transit  Link  “ATL”  Authority,  and  the  Georgia  Rail 
Passenger  Authority. 

(D)  “Transit  vehicles  or  facilities”  means  everything  necessary 
and  appropriate  for  the  conveyance  and  convenience  of  passengers 
who  utilize  transit  services. 

(2)  A  transit  agency  may  authorize  the  placement,  erection,  and 
maintenance  of  commercial  advertisements  on  or  in  transit  vehicles 
or  facilities  owned  or  operated  by  that  transit  agency  and  said 
placement  of  commercial  advertisements  shall  not  be  considered 
conducting  commercial  enterprises  or  activities  in  violation  of  Code 
Section  32-6-115. 

(h)  Multiple  media  displays  authorized  pursuant  to  this  Code  section 
shall  comply  with  the  operational  standards  for  multiple  message  signs 
provided  for  in  Part  2  of  this  article  but  shall  not  be  required  to  comply 
with  any  spacing  requirements  provided  for  in  such  part  and  multiple 
media  displays  shall  not  be  considered  in  regard  to  the  spacing 
requirements  provided  for  in  Code  Section  32-6-75  as  to  the  placement 
of  any  multiple  message  sign.  (Ga.  L.  1931,  p.  221,  §§  1,  2,  4,  5;  Code 
1933,  §§  95-2002,  95-2004,  95-2005,  95-2006;  Ga.  L.  1953,  Nov.-Dee. 
Sess.,  p.  556,  §  38;  Code  1933,  §  95A-902,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1991,  p.  1861,  §  1;  Ga.  L.  1992,  p.  1504,  §  1;  Ga.  L. 
1993,  p.  1732,  §  1;  Ga.  L.  2001,  Ex.  Sess.,  p.  335,  §  5;  Ga.  L.  2005,  p. 
601,  §  3/SB  160;  Ga.  L.  2006,  p.  275,  §  3-10/HB  1320;  Ga.  L.  2009,  p. 
302,  §  2/HB  101;  Ga.  L.  2016,  p.  148,  §  1/SB  307;  Ga.  L.  2017,  p.  774, 
§  3 2/HB  323;  Ga.  L.  2018,  p.  377,  §  4-13/HB  930.) 


The  2016  amendment,  effective  July 
1,  2016,  in  paragraph  (d)(1),  near  the 
middle  of  subparagraph  (d)(1)(B),  inserted 
“or  multiple  media  displays”,  and  added 
subparagraph  (d)(1)(C);  in  paragraph 
(g)(1),  in  subparagraph  (g)(1)(A),  substi¬ 
tuted  “media  displays”  for  “message 
signs”,  added  present  subparagraph 
(g)(1)(B),  and  redesignated  former  subpar¬ 
agraphs  (g)(1)(B)  and  (g)(1)(C)  as  present 
subparagraphs  (g)(1)(C)  and  (g)(1)(D),  re¬ 
spectively;  and  added  subsection  (h). 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  inserted  a 
comma  following  “area  of  this  state”  in 
subparagraph  (g)(1)(C). 

The  2018  amendment,  effective  May 
3,  2018,  substituted  “Atlanta-region  Tran¬ 
sit  Link  ‘ATL’  Authority”  for  “Georgia  Re¬ 
gional  Transportation  Authority”  near  the 
end  of  subparagraph  (g)(1)(C). 


JUDICIAL  DECISIONS 


Cited  in  Mayor  &  Aldermen  of  Savan¬ 
nah  v.  Herrera,  343  Ga.  App.  424,  808 
S.E.2d  416  (2017). 
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Part  2 

State  Highway  System 


32-6-70.  Declaration  of  policy. 

Law  reviews.  —  For  annual  survey  on 
business  corporations,  see  64  Mercer  L. 
Rev.  61  (2012). 

JUDICIAL 

Signs  inside  the  building.  —  After  a 
company  installed  three  signs  inside  the 
windows  of  a  building,  the  superior  court 
erred  in  concluding  that  the  Georgia  Out¬ 
door  Advertising  Control  Act  (OACA), 
O.C.G.A.  §  32-6-70  et  seq.,  regulated  the 
company’s  signs  because  the  OACA  regu- 


DECISIONS 

lated  outdoor  signs,  and  it  was  undisputed 
that  the  company’s  signs  were  located 
inside  the  building,  and  the  signs  could 
not  be  characterized  as  outdoor  signs. 
Monumedia  II,  LLC  v.  DOT,  343  Ga.  App. 
49,  806  S.E.2d  215  (2017). 


32-6-71.  Definitions. 


JUDICIAL  DECISIONS 


Signs  in  windows  are  not  outdoor 
signs.  —  After  a  company  installed  three 
signs  inside  the  windows  of  a  building,  the 
superior  court  erred  in  concluding  that 
the  Georgia  Outdoor  Advertising  Control 
Act  (OACA),  O.C.G.A.  §  32-6-70  et  seq., 
regulated  the  company’s  signs  because  the 


OACA  regulated  outdoor  signs,  and  it  was 
undisputed  that  the  company’s  signs  were 
located  inside  the  building,  and  the  signs 
could  not  be  characterized  as  outdoor 
signs.  Monumedia  II,  LLC  v.  DOT,  343  Ga. 
App.  49,  806  S.E.2d  215  (2017). 


32-6-75.  Restrictions  on  outdoor  advertising  authorized .  by 
Code  Sections  32-6-72  and  32-6-73;  multiple  message 
signs  on  interstate  system,  primary  highways,  and 
other  highways. 


Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  64  Mercer  L.  Rev. 

39  (2012). 

32-6-75.3.  Application  for  tree  trimming  permit  and  annual 
renewal;  forms;  application  fees;  evaluation;  criteria 
for  trimming  trees  or  vegetation. 


JUDICIAL  DECISIONS 


Constitutionality.  —  In  a  city’s  suit 
challenging  vegetation  removal  around 
billboard  advertising,  the  Supreme  Court 
of  Georgia  upheld  the  constitutionality  of 


the  billboard  advertising  statute, 
O.C.G.A.  §  32-6-75.3  because  the  Georgia 
legislature  has  found  that  outdoor  adver¬ 
tising  provides  a  substantial  service  and 
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benefit  to  the  traveling  public.  City  of 
Columbus  v.  Ga.  Dep’t  of  TYansp.,  292  Ga. 
878,  742  S.E.2d  728  (2013). 

Billboard  advertising  statute  con¬ 
stitutional.  —  Trial  court  properly  deter¬ 
mined  that  the  billboard  advertising  stat¬ 
ute,  O.C.G.A.  §  32-6-75. 3(j),  did  not 
violate  the  trustees  clause  because  the 
trustees  clause  did  not  apply  because  the 
city’s  challenges  to  the  statute  did  not 
involve  a  public  officer  reaping  personal 
financial  gain  at  the  expense  of  the  public. 
City  of  Columbus  v.  Ga.  Dep’t  of  Transp., 
292  Ga.  878,  742  S.E.2d  728  (2013). 


Take  down  credits  for  removal  of 
billboards.  —  Trial  court  erred  in  hold¬ 
ing  that  the  take-down  credits  under 
O.C.G.A.  §  32-6-75. 3(j)  violated  the  gra¬ 
tuities  clause  because,  to  the  contrary,  the 
Supreme  Court  of  Georgia  has  found  that 
the  Georgia  legislature  has  explicitly  de¬ 
termined  that  removal  of  outdated  signs 
provides  a  benefit  to  the  State  of  Georgia 
and  that  there  would  be  a  financial  benefit 
in  allowing  take-down  credits.  City  of  Co¬ 
lumbus  v.  Ga.  Dep’t  of  Transp.,  292  Ga. 
878,  742  S.E.2d  728  (2013). 


ARTICLE  6 

PUBLIC  UTILITIES 

Part  1 
In  General 


32-6-171.  Authority  of  department  to  order  removal,  relocation, 
or  adjustment  of  utility  facilities;  giving  notice  to 
utility;  relocation  procedures;  procedure  by  depart¬ 
ment  upon  failure  of  utility  to  remove  facility;  dam¬ 
ages;  mediation. 

JUDICIAL  DECISIONS 


County  liable  to  power  company  for 
movement  of  power  lines  from  pri¬ 
vate  property  easement.  —  Trial  court 
properly  found  that  a  power  company  was 
entitled  to  compensation  from  a  county  for 
the  taking  of  the  company’s  private  prop¬ 
erty  easements,  including  the  costs  of  re¬ 
locating  the  electrical  power  and  distribu¬ 
tion  poles,  when  the  county  widened  a 


road  because  a  1929  franchise  agreement 
did  not  apply  to  situations  where  the 
power  company  was  forced  by  the  county 
to  relocate  power  transmission  lines  and 
poles  that  the  company  originally  erected 
on  private  property  easements.  Clayton 
County  v.  Ga.  Power  Co.,  340  Ga.  App.  60, 
796  S.E.2d  16  (2017). 


32-6-173.  Payment  of  expenses  of  removal  and  relocation  of 
utility  facilities. 


JUDICIAL  DECISIONS 


County  liable  to  power  company  for 
movement  of  power  lines  from  pri¬ 
vate  property  easement.  —  Trial  court 
properly  found  that  a  power  company  was 
entitled  to  compensation  from  a  county  for 
the  taking  of  the  company’s  private  prop¬ 


erty  easements,  including  the  costs  of  re¬ 
locating  the  electrical  power  and  distribu¬ 
tion  poles,  when  the  county  widened  a 
road  because  a  1929  franchise  agreement 
did  not  apply  to  situations  where  the 
power  company  was  forced  by  the  county 
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to  relocate  power  transmission  lines  and  County  v.  Ga.  Power  Co.,  340  Ga.  App.  60, 
poles  that  the  company  originally  erected  796  S.E.2d  16  (2017). 
on  private  property  easements.  Clayton 


CHAPTER  7 

ABANDONMENT,  DISPOSAL,  OR  LEASING  OF 
PROPERTY  NOT  NEEDED  FOR  PUBLIC 

ROAD  PURPOSES 


Sec. 

32-7-4.  Procedure  for  disposition  of 
property. 

32-7-1.  Authority  of  department,  counties,  and  municipalities  to 
substitute  for,  relocate,  or  abandon  public  roads. 


Law  reviews.  —  For  annual  survey  on 
local  government  law,  see  66  Mercer  L. 

Rev.  135  (2014). 

JUDICIAL  DECISIONS 


Questions  of  fact  remained  as  to 
abandonment.  —  In  a  dispute  over  ac¬ 
cess  to  a  roadway,  the  trial  court  erred  in 
granting  the  plaintiff  summary  judgment 
enjoining  the  defendant  from  obstructing 
the  road  because  questions  of  fact  re¬ 
mained  as  to  abandonment  of  the  roadway 
leading  to  the  plaintiff’s  property,  which 
were  not  properly  resolved  by  the  trial 
court.  Pass  v.  Forestar  GA  Real  Estate 
Group,  Inc.,  337  Ga.  App.  244,  787  S.E.2d 
250  (2016),  cert,  denied,  No.  S16C1689, 
2016  Ga.  LEXIS  830  (Ga.  2016). 


Judicial  review  of  abandonment 
decision.  —  In  a  mandamus  action,  a 
trial  court  erred  by  reversing  a  decision  of 
a  county  board  of  commissioners  to  aban¬ 
don  a  road  as  the  trial  court  failed  to  give 
proper  deference  to  the  board’s  decision  to 
abandon  the  road  and  substituted  the 
court’s  own  judgment  for  that  of  the  board. 
Scarborough  v.  Hunter,  293  Ga.  431,  746 
S.E.2d  119  (2013). 


32-7-2.  Procedure  for  abandonment. 


Law  reviews.  —  For  annual  survey  on 
local  government  law,  see  66  Mercer  L. 


Rev.  135  (2014). 


JUDICIAL  DECISIONS 


Distinction  between  abandonment 
and  failure  to  maintain.  —  Standard  of 
review  on  appeal  with  respect  to  a  man¬ 
damus  order  involving  the  superior  court’s 


review  of  a  county’s  decision  to  abandon  a 
public  road  pursuant  to  O.C.G.A. 
§  32-7-2(b)(l)  is  whether  there  is  any  ev¬ 
idence  supporting  the  decision  of  the  local 
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governing  body,  not  whether  there  is  any 
evidence  supporting  the  decision  of  the 
superior  court.  This  standard  is  not  appli¬ 
cable  if  the  issue  on  appeal  involves  the 
county’s  failure  to  properly  build,  repair, 
and  maintain  county  roads.  Burke  County 
v.  Askin,  294  Ga.  634,  755  S.E.2d  747 
(2014). 

Judicial  review  of  abandonment 
decision.  —  In  a  mandamus  action,  a 
trial  court  erred  by  reversing  a  decision  of 
a  county  board  of  commissioners  to  aban¬ 
don  a  road  as  the  trial  court  failed  to  give 
proper  deference  to  the  board’s  decision  to 
abandon  the  road  and  substituted  the 
court’s  own  judgment  for  that  of  the  board. 


Scarborough  v.  Hunter,  293  Ga.  431,  746 
S.E.2d  119  (2013). 

Questions  of  fact  remained  as  to 
abandonment.  —  In  a  dispute  over  ac¬ 
cess  to  a  roadway,  the  trial  court  erred  in 
granting  the  plaintiff  summary  judgment 
enjoining  the  defendant  from  obstructing 
the  road  because  questions  of  fact  re¬ 
mained  as  to  abandonment  of  the  roadway 
leading  to  the  plaintiff’s  property,  which 
were  not  properly  resolved  by  the  trial 
court.  Pass  v.  Forestar  GA  Real  Estate 
Group,  Inc.,  337  Ga.  App.  244,  787  S.E.2d 
250  (2016),  cert,  denied,  No.  S16C1689, 
2016  Ga.  LEXIS  830  (Ga.  2016). 


32-7-3.  Authority  of  department,  counties,  and  municipalities  to 
dispose  of  property  no  longer  needed  for  public  road 
purposes. 


JUDICIAL  DECISIONS 


Application.  —  Trial  court  properly 
granted  summary  judgment  to  a  county 
and  purchaser,  because  the  prior  owner  of 
the  property  condemned  by  the  county 
never  had  a  binding  contract  with  the 
county  to  re-purchase  a  remnant,  unused 


portion  and  there  was  no  conflict  between 
O.C.G.A.  §§  32-7-3,  32-7-4,  and  36-9-3(h) 
and  the  county’s  code  amendment.  Hubert 
Props.,  LLP  v.  Cobb  County,  318  Ga.  App. 
321,  733  S.E.2d  373  (2012). 


32-7-4.  Procedure  for  disposition  of  property. 

(a)(1)  In  disposing  of  property,  as  authorized  under  Code  Section 
32-7-3,  the  department,  a  county,  or  a  municipality,  provided  that 
such  department,  county,  or  municipality  has  held  title  to  the 
property  for  no  more  than  30  years,  shall  notify  the  owner  of  such 
property  at  the  time  of  its  acquisition  or,  if  the  tract  from  which  the 
department,  a  county,  or  a  municipality  acquired  its  property  has 
been  subsequently  sold,  shall  notify  the  owner  of  abutting  land 
holding  title  through  the  owner  from  whom  the  department,  a  county, 
or  a  municipality  acquired  its  property.  In  the  event  that  all  or  a 
portion  of  the  property  subject  to  disposition  is  a  roadway  located  in 
a  subdivision  with  a  duly  formed  property  owner’s  association,  the 
notice  for  that  roadway  portion  of  the  property  within  such  subdivi¬ 
sion  may  be  provided  to  the  association  in  lieu  of  the  individual 
owners  of  abutting  land.  The  notice  shall  be  in  writing  delivered  to 
the  appropriate  owner  or  association  or  by  publication  if  the  owner’s 
or  association’s  address  is  unknown;  and  the  owner  or  the  associa¬ 
tion,  as  applicable,  shall  have  the  right  to  acquire,  as  provided  in  this 
subsection,  the  property  with  respect  to  which  the  notice  is  given. 
Publication,  if  necessary,  shall  be  in  a  newspaper  of  general  circula- 
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tion  in  the  county  where  the  property  is  located.  If,  after  a  search  of 
the  available  public  records,  the  address  of  any  interested  party 
cannot  be  found,  a  record  of  the  facts  and  reciting  the  steps  taken  to 
establish  the  address  of  any  such  person  shall  be  placed  in  the 
department,  county,  or  municipal  records  and  shall  be  accepted  in 
lieu  of  service  of  notice  by  mailing  the  same  to  the  last  known  address 
of  such  person.  After  properly  completing  and  documenting  the 
search,  the  department,  county,  or  municipality  may  dispose  of  the 
property  in  accordance  with  the  provisions  of  subsection  (b)  of  this 
Code  section. 

(2) (A)  When  an  entire  parcel  acquired  by  the  department,  a  county, 
or  a  municipality,  or  any  interest  therein,  is  being  disposed  of,  it 
may  be  acquired  under  the  right  created  in  paragraph  (1)  of  this 
subsection  at  such  price  as  may  be  agreed  upon,  but  in  no  event  less 
than  the  price  paid  for  its  acquisition.  When  only  remnants  or 
portions  of  the  original  acquisition  are  being  disposed  of,  they  may 
be  acquired  for  a  price  no  less  than  15  percent  under  the  market 
value  thereof  at  the  time  the  department,  county,  or  municipality 
decides  the  property  is  no  longer  needed.  The  department  shall  use 
a  real  estate  appraiser  with  knowledge  of  the  local  real  estate 
market  who  is  licensed  in  Georgia  to  establish  the  fair  market 
value  of  the  property  prior  to  listing  such  property. 

(B)  The  provisions  of  subparagraph  (A)  of  this  paragraph  not¬ 
withstanding,  if  the  value  of  the  property  is  $75,000.00  or  less  as 
determined  by  department  estimate,  the  department,  county,  or 
municipality  may  negotiate  the  sale. 

(3)  If  the  right  of  acquisition  is  not  exercised  within  30  days  after 
due  notice,  the  department,  county,  or  municipality  may  proceed  to 
sell  such  property  as  provided  in  subsection  (b)  of  this  Code  section. 

(4)  When  the  department,  county,  or  municipality  in  good  faith  and 
with  reasonable  diligence  attempted  to  ascertain  the  identity  of 
persons  entitled  to  notice  under  this  Code  section  and  mailed  such 
notice  to  the  last  known  address  of  record  of  those  persons  or 
otherwise  complied  with  the  notification  requirements  of  this  Code 
section,  the  failure  to  in  fact  notify  those  persons  entitled  thereto 
shall  not  invalidate  any  subsequent  disposition  of  property  pursuant 
to  this  Code  section.' 

(b)(1)(A)  Unless  a  sale  of  the  property  is  made  pursuant  to  paragraph 
(2)  or  (3)  of  this  subsection,  such  sale  shall  be  made  to  the  bidder 
submitting  the  highest  of  the  sealed  bids  received  after  public 
advertisement  for  such  bids  for  two  weeks.  If  the  highest  of  the 
sealed  bids  received  is  less  than  but  within  15  percent  of  the 
established  market  value,  the  department  may  accept  that  bid  and 
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convey  the  property  in  accordance  with  the  provisions  of  subsection 
(c)  of  this  Code  section.  The  department  or  the  county  or  munici¬ 
pality  shall  have  the  right  to  reject  any  and  all  bids,  in  its 
discretion,  to  readvertise,  or  to  abandon  the  sale. 

(B)  Such  public  advertisement  shall  be  inserted  once  a  week  in 
such  newspapers  or  other  publication,  or  both,  as  will  ensure 
adequate  publicity,  the  first  insertion  to  be  at  least  two  weeks  prior 
to  the  opening  of  bids,  the  second  to  follow  one  week  after  the  first 
publication.  Such  advertisement  shall  include  but  not  be  limited  to 
the  following  items: 

(i)  A  description  sufficient  to  enable  the  public  to  identify  the 
property; 

(ii)  The  time  and  place  for  submission  and  opening  of  sealed 
bids; 

(iii)  The  right  of  the  department  or  the  county  or  municipality 
to  reject  any  one  or  all  of  the  bids; 

(iv)  All  the  conditions  of  sale;  and 

(v)  Such  further  information  as  the  department  or  the  county 
or  municipality  may  deem  advisable  as  in  the  public  interest. 

(2)(A)  Such  sale  of  property  may  be  made  by  the  department  or  a 
county  or  municipality  by  listing  the  property  through  a  real  estate 
broker  licensed  under  Chapter  40  of  Title  43  who  has  a  place  of 
business  located  in  the  state.  Property  shall  be  listed  for  a  period  of 
at  least  30  days.  The  department  shall  use  a  real  estate  appraiser 
with  knowledge  of  the  local  real  estate  market  who  is  licensed  in 
Georgia  to  establish  the  fair  market  value  of  the  property  prior  to 
listing  such  property.  If  the  highest  offer  received  to  purchase  is 
less  than  the  appraised  value  but  within  15  percent  of  such  value, 
the  department,  county,  or  municipality  may  accept  such  offer  and 
convey  the  property  in  accordance  with  the  provisions  of  subsection 
(c)  of  this  Code  section.  All  sales  shall  be  approved  by  the  commis¬ 
sioner  on  behalf  of  the  department  or  shall  be  approved  by  the 
governing  authority  of  the  county  or  municipality  at  a  regular 
meeting  that  shall  be  open  to  the  public,  and  public  comments  shall 
be  allowed  at  such  meeting  regarding  such  sale. 

(B)  Commencing  at  the  time  of  the  listing  of  the  property  as 
provided  in  subparagraph  (A)  of  this  paragraph,  the  department, 
county,  or  municipality  shall  provide  for  a  notice  to  be  inserted  once 
a  week  for  two  weeks  in  the  legal  organ  of  the  county  indicating  the 
names  of  real  estate  brokers  listing  the  property  for  the  political 
subdivision.  The  department,  county,  or  municipality  may  adver- 
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tise  in  newspapers,  on  the  Internet,  or  in  magazines  relating  to  the 
sale  of  real  estate  or  similar  publications. 

(C)  The  department,  county,  or  municipality  shall  have  the  right 
to  reject  any  and  all  offers,  in  its  discretion,  and  to  sell  such 
property  pursuant  to  the  provisions  of  paragraph  (1)  of  this 
subsection. 

(3)(A)  Such  sale  of  property  may  be  made  by  the  department,  a 
county,  or  a  municipality  to  the  highest  bidder  at  a  public  auction 
conducted  by  an  auctioneer  licensed  under  Chapter  6  of  Title  43.  If 
the  highest  offer  received  to  purchase  is  less  than  the  appraised 
value  but  within  15  percent  of  such  value,  the  department,  county, 
or  municipality  may  accept  such  offer  and  convey  the  property  in 
accordance  with  the  provisions  of  subsection  (c)  of  this  Code 
section. 

(B)  The  department,  county,  or  municipality  shall  provide  for  a 
notice  to  be  inserted  once  a  week  for  the  two  weeks  immediately 
preceding  the  auction  in  the  legal  organ  of  the  county  including,  at 
a  minimum,  the  following  items: 

(i)  A  description  sufficient  to  enable  the  public  to  identify  the 
property; 

(ii)  The  time  and  place  of  the  public  auction; 

(iii)  The  right  of  the  department  or  the  county  or  municipality 
to  reject  any  one  or  all  of  the  bids; 

(iv)  All  the  conditions  of  sale;  and 

(v)  Such  further  information  as  the  department  or  the  county 
or  municipality  may  deem  advisable  as  in  the  public  interest. 

The  department,  county,  or  municipality  may  advertise  in  maga¬ 
zines  relating  to  the  sale  of  real  estate  or  similar  publications. 

(C)  The  department,  county,  or  municipality  shall  have  the  right 
to  reject  any  and  all  offers,  in  its  discretion,  and  to  sell  such 
property  pursuant  to  the  provisions  of  paragraph  (1)  or  (2)  of  this 
subsection. 

(c)  Any  conveyance  of  property  shall  require  the  approval  of  the 
department,  county,  or  municipality,  by  approval  of  the  commissioner 
on  behalf  of  the  department  and,  in  the  case  of  a  county  or  municipality, 
by  resolution,  to  be  recorded  in  the  minutes  of  its  meeting.  If  the 
department  or  the  county  or  municipality  approves  a  sale  of  property, 
the  commissioner,  chairperson,  or  presiding  officer  may  execute  a 
quitclaim  deed  conveying  such  property  to  the  purchaser.  All  proceeds 
arising  from  such  sales  shall  be  paid  into  and  constitute  a  part  of  the 
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funds  of  the  seller.  (Code  1933,  §  95A-621,  enacted  by  Ga.  L.  1973,  p. 
947,  §  1;  Ga.  L.  1974,  p.  1422,  §  16A;  Ga.  L.  1995,  p.  1195,  §  1;  Ga.  L. 
2008,  p.  726,  §  1/SB  444;  Ga.  L.  2009,  p.  8,  §  32/SB  46;  Ga.  L.  2015,  p. 
1072,  §  3/SB  169;  Ga.  L.  2015,  p.  1358,  §  1/HB  477;  Ga.  L.  2018,  p.  372, 
§  6/SB  445.) 


The  2015  amendments.  —  The  first 
2015  amendment,  effective  July  1,  2015, 
in  paragraph  (a)(1),  added  the  proviso  in 
the  first  sentence,  substituted  “search  of 
the  available  public  records,  the  address 
of  any  interested  party  cannot  be  found,  a 
record  of  the  facts”  for  “search  of  the  land 
and  probate  records,  the  address  of  any 
interested  party  cannot  be  found,  an  affi¬ 
davit  stating  such  facts”  near  the  middle 
of  the  fourth  sentence,  and  substituted 
“completing  and  documenting  the  search” 
for  “completing  and  filing  such  affidavit” 
near  the  middle  of  the  last  sentence;  de¬ 
leted  “and  not  an  employee  of  the  depart¬ 
ment”  following  “Georgia”  in  the  last  sen¬ 
tence  of  subparagraph  (a)(2)(A)  and  in  the 
third  sentence  of  subparagraph  (b)(2)(A); 
in  subparagraph  (a)(2)(B),  substituted 
“$75,000.00”  for  “$30,000.00”;  in  para¬ 
graph  (a)(3),  substituted  “30  days”  for  “60 
days”;  in  paragraphs  (b)(2)  and  (b)(3),  in¬ 
serted  “department,”  throughout;  in  sub- 
paragraph  (b)(2)(A),  inserted  “the  depart¬ 
ment  or”  near  the  beginning  of  the  first 
sentence,  in  the  last  sentence,  inserted 
“the  commissioner  on  behalf  of  the  depart¬ 
ment  or  shall  be  approved  by”  and  substi¬ 
tuted  “regular  meeting  that  shall  be  open 
to  the  public,  and  public  comments  shall 
be  allowed  at  such  meeting”  for  “regular 
meeting  and  shall  be  open  to  the  public  at 
which  meeting  public  comments  shall  be 
allowed”;  in  subparagraphs  (b)(2)(B), 
(b)(2)(C),  (b)(3)(A),  and  (b)(3)(B),  added  a 
comma  following  “county”;  in  subpara¬ 
graph  (b)(3)(A),  inserted  “the  depart¬ 
ment,”  and  substituted  “or  a  municipality” 
for  “or  municipality”;  in  subparagraph 
(b)(3)(C),  inserted  “or  (2)”;  and  substituted 
“approval  of  the  commissioner”  for  “order 
of  the  commissioner”  in  the  first  sentence 
of  subsection  (c).  The  second  2015  amend¬ 
ment,  effective  May  12,  2015,  in  para¬ 
graph  (a)(1),  added  the  second  sentence, 
and  substituted  “owner  or  association  or 
by  publication  if  the  owner’s  or  associa¬ 
tion’s  address  is  unknown;  and  the  owner 


or  the  association,  as  applicable,”  for 
“owner  or  by  publication  if  his  or  her 
address  is  unknown;  and  he  or  she”  in  the 
third  sentence. 

The  2018  amendment,  effective  July 
1,  2018,  inserted  “a  price  no  less  than  15 
percent  under”  in  the  middle  of  the  second 
sentence  of  subparagraph  (a)(2)(A);  sub¬ 
stituted  the  present  provisions  of  subpar¬ 
agraph  (b)(2)(A)  for  the  former  provisions, 
which  read:  “Such  sale  of  property  may  be 
made  by  the  department  or  a  county  or 
municipality  by  listing  the  property 
through  a  real  estate  broker  licensed  un¬ 
der  Chapter  40  of  Title  43  who  has  a  place 
of  business  located  in  the  county  where 
the  property  is  located  or  outside  the 
county  if  no  such  business  is  located  in  the 
county  where  the  property  is  located. 
Property  shall  be  listed  for  a  period  of  at 
least  three  months.  Such  property  shall 
not  be  sold  at  less  than  its  fair  market 
value.  The  department  shall  use  a  real 
estate  appraiser  with  knowledge  of  the 
local  real  estate  market  who  is  licensed  in 
Georgia  to  establish  the  fair  market  value 
of  the  property  prior  to  listing  such  prop¬ 
erty.  All  sales  shall  be  approved  by  the 
commissioner  on  behalf  of  the  department 
or  shall  be  approved  by  the  governing 
authority  of  the  county  or  municipality  at 
a  regular  meeting  that  shall  be  open  to  the 
public,  and  public  comments  shall  be  al¬ 
lowed  at  such  meeting  regarding  such 
sale.”;  inserted  “newspapers,  on  the  Inter¬ 
net,  or  in”  in  the  middle  of  subparagraph 
(b)(2)(B);  and  substituted  “If  the  highest 
offer  received  to  purchase  is  less  than  the 
appraised  value  but  within  15  percent  of 
such  value,  the  department,  county,  or 
municipality  may  accept  such  offer  and 
convey  the  property  in  accordance  with 
the  provisions  of  subsection  (c)  of  this 
Code  section”  for  “Such  property  shall  not 
be  sold  at  less  than  its  fair  market  value” 
in  subparagraph  (b)(3)(A). 

Law  reviews.  —  For  survey  article  on 
real  property  law,  see  67  Mercer  L.  Rev. 
193  (2015). 
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JUDICIAL  DECISIONS 


Application.  —  Trial  court  properly 
granted  summary  judgment  to  a  county 
and  purchaser  because  the  prior  owner  of 
the  property  condemned  by  the  county 
never  had  a  binding  contract  with  the 
county  to  re-purchase  a  remnant,  unused 


portion  and  there  was  no  conflict  between 
O.C.G.A.  §§  32-7-3,  32-7-4,  and  36-9-3(h) 
and  the  county’s  code  amendment.  Hubert 
Props.,  LLP  v.  Cobb  County,  318  Ga.  App. 
321,  733  S.E.2d  373  (2012). 


CHAPTER  9 

MASS  TRANSPORTATION 


Sec. 

Article  1 

General  Provisions 

Sec. 

32-9-16. 

services;  transit  oriented  de¬ 
velopment. 

Metropolitan  Atlanta  Rapid 

32-9-4.1. 

FlexAuto  lanes. 

Transit  Overview  Committee. 

32-9-8.1. 

Redesignated. 

32-9-17. 

Logo  and  branding. 

32-9-10. 

Implementation  of  federal 

32-9-18. 

Repeal  of  funding  limitations. 

Transportation  Safety  Pro¬ 

32-9-19. 

Transportation  services  con¬ 

32-9-11. 

gram. 

Transit  services  with  local  gov¬ 

32-9-20. 

tracts. 

Rapid  transit  contract  with 

ernments. 

Article  2 

32-9-21. 

Gwinnett  County. 

(Repealed  effective  December 

Metropolitan  Atlanta  Rapid  Transit 
Authority  (MARTA) 

32-9-13.  Definitions. 

32-9-14.  Procedures,  conditions,  and 

limitations  for  levy  of  addi¬ 
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limitations  for  levy  of  addi¬ 
tional  retail  sales  and  use  tax 
by  Fulton  County  for  MARTA 


1,  2019)  Creation  of  Cobb 
County  Special  District  for 
Transit  Committee;  meetings; 
contracting;  abolishment. 

32-9-22.  Rapid  transit  contract  with 

Cobb  County  on  behalf  of  the 
Cobb  County  Special  District 
for  Transit. 

32-9-23.  Retail  sales  and  use  tax  in 
Gwinnett  and  Cobb  counties; 
rate;  proceeds;  utilization. 

32-9-24.  Appointment  of  Gwinnett 

County  residents  to  board. 


ARTICLE  1 

GENERAL  PROVISIONS 


Editor’s  notes.  —  Code  Sections  32-9-1  cle  1  by  Ga.  L.  2018,  p.  377,  §  3-1/HB930, 
through  32-9-12  were  designated  as  Arti-  effective  May  3,  2018. 

32-9-4.1.  FlexAuto  lanes. 


(a)  As  used  in  this  Code  section,  the  term  “FlexAuto  lane”  means  an 
area  designated  as  a  special  lane  of  travel  created  by  converting 
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emergency  lane  and  hard  shoulder  areas  on  the  left  or  right  side  of  an 
interstate  highway  or  other  road  into  a  rush  hour  traffic  lane  for  use  by 
automobiles  during  certain  hours. 

(b)  The  department,  with  the  approval  of  the  board,  is  authorized  to 
designate  FlexAuto  lanes  on  the  state  highway  system  for  the  purpose 
of  improving  traffic  flow  in  and  around  areas  with  a  history  of  traffic 
congestion. 

(c)  Any  FlexAuto  lane  shall  be  appropriately  striped  and  marked  and 
shall  have  signage  appropriate  to  indicate  its  nature,  as  determined  by 
the  department.  The  department  may  incorporate  emergency  havens, 
emergency  ramps,  or  emergency  parking  pads  into  the  design  and 
creation  of  FlexAuto  lanes,  as  determined  appropriate  by  the  depart¬ 
ment. 

(d)  The  hours  of  usage  of  a  FlexAuto  lane  shall  be  determined  by  the 
department. 

(e)  It  shall  be  unlawful  for  any  person  operating  any  motor  vehicle  to 
use  a  FlexAuto  lane  for  purposes  of  travel  other  than  emergency  use 
outside  the  permitted  hours  of  travel  use,  as  determined  and  posted  by 
the  department.  It  shall  be  unlawful  for  any  person  operating  any 
motor  vehicle  other  than  an  automobile,  motorcycle,  or  light  truck  to 
use  a  FlexAuto  lane  for  purposes  of  travel  other  than  emergency  use  at 
any  time. 

(f )  Prior  to  implementing  this  Code  section,  the  department  shall,  if 
necessary,  seek  to  secure  and  implement  any  federal  approvals,  waiv¬ 
ers,  or  other  actions  necessary  or  appropriate  in  order  to  implement  this 
Code  section  without  any  loss  or  impairment  of  federal  funding.  (Code 
1981,  §  32-9-4.1,  enacted  by  Ga.  L.  2005,  p.  684,  §  2/HB  273;  Ga.  L. 
2017,  p.  720,  §  3/HB  328.) 


“FlexAuto  lanes  shall  not  be  implemented 
at  more  than  80  separate  locations  in  the 
state  until  such  time  as  the  department 
has  completed  a  one  year  test  use  of  such 
lanes.”. 


6-1-3  by  Ga.  L.  2016,  p.  864, 
§  32(1)/HB  737,  effective  May  3,  2016. 


Editor’s  notes.  —  Ga.  L.  2016,  p.  864,  redesignated  former  Code  Section 
§  32(1  )/HB  737,  effective  May  3,  2016,  32-9-8.1  as  Code  Section  6-1-3. 


The  2017  amendment,  effective  July 
1,  2017,  deleted  “,  not  to  exceed  eight 
hours  per  day”  following  “department”  at 
the  end  of  subsection  (d);  and  deleted 
former  subsection  (g),  which  read: 

32-9-8.1.  Redesignated. 

Redesignated  as  Code  Section 
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32-9-10.  Implementation  of  federal  Transportation  Safety  Pro¬ 
gram. 

(a)  The  purpose  of  this  Code  section  is  to  implement  the  federal 
Public  Transportation  Safety  Program,  49  U.S.C.  Section  5329,  referred 
to  in  this  Code  section  as  the  act. 

(b)  For  purposes  of  this  Code  section,  the  term  “system”  means  a 
public  transportation  system  having  vehicles  operated  on  a  fixed 
guideway  on  steel  rails,  the  steel  of  the  wheels  of  such  vehicles  coming 
directly  into  contact  with  such  rails,  but  excluding  such  systems  that 
are  subject  to  regulation  by  the  Federal  Railroad  Administration.  In 
addition,  a  “system”  shall  include  all  other  public  transportation 
systems  that,  under  regulations  issued  pursuant  to  subsection  (e)  of  the 
act,  are  subject  to  the  act. 

(c)  The  department  is  designated  as  the  agency  of  this  state  respon¬ 
sible  for  implementation  of  the  act. 

(d)  Each  system  operating  in  this  state  shall  adopt  and  carry  out  a 
safety  program  plan  that  provides  for  the  following: 

(1)  The  plan  shall  establish  safety  requirements  with  respect  to 
the  design,  manufacture,  and  construction  of  the  equipment,  struc¬ 
tures,  and  fixtures  of  the  system;  the  maintenance  of  equipment, 
structures,  and  fixtures;  operating  methods  and  procedures  and  the 
training  of  personnel;  compliance  with  federal,  state,  and  local  laws 
and  regulations  applicable  to  the  safety  of  persons  and  property; 
protection  from  fire  and  other  casualties;  and  the  security  of  passen¬ 
gers  and  employees  and  of  property; 

(2)  The  plan  shall  provide  for  measures  reasonably  adequate  to 
implement  the  requirements  established  pursuant  to  paragraph  (1) 
of  this  subsection;  and 

(3)  The  plan  shall  establish  lines  of  authority,  levels  of  responsi¬ 
bility  and  accountability,  and  methods  of  documentation  adequate  to 
ensure  that  it  is  implemented. 

(e)  The  department  shall  have  the  following  powers  and  duties: 

(1)  It  shall  review  the  safety  program  plan  of  each  system  and  all 
revisions  and  amendments  thereof  and  if  it  finds  that  the  plan 
conforms  to  subsection  (d)  of  this  Code  section  shall  approve  it; 

(2)  It  shall  monitor  the  implementation  of  each  system’s  plan; 

(3)  It  shall  have  the  power  to  require  any  system  to  revise  or 
amend  its  safety  program  plan  as  may  be  necessary  in  order  to 
comply  with  any  regulations  issued  pursuant  to  subsection  (e)  of  the 
act  and  any  amendments  or  revisions  thereof;  and 
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(4)  It  shall  investigate  hazardous  conditions  and  accidents  on  each 
system  and,  as  appropriate,  require  that  hazardous  conditions  be 
corrected  or  eliminated. 

(f )  If  any  system  fails  to  comply  with  an  order  of  the  department  to 
correct  or  to  eliminate  a  hazardous  condition,  the  department  may 
apply  for  an  order  requiring  such  system  to  show  cause  why  it  should 
not  do  so.  Such  application  shall  be  made  to  the  superior  court  of  the 
most  populous  county  in  which  such  system  operates,  as  such  popula¬ 
tion  is  determined  according  to  the  United  States  decennial  census  of 
1990  or  any  future  such  census.  If  at  the  hearing  upon  such  an  order  to 
show  cause  the  court  finds  that  the  condition  that  is  the  subject  of  the 
order  in  fact  creates  an  unreasonable  risk  to  the  safety  of  persons, 
property,  or  both,  the  court  may  order  the  system  to  comply  with  the 
department’s  order  or  to  take  such  other  corrective  action  as  the  court 
finds  appropriate. 

(g)  Nothing  in  this  Code  section  is  intended  to  conflict  with  any 
provision  of  federal  law;  and,  in  case  of  such  conflict,  such  portion  of  this 
Code  section  as  may  be  in  conflict  with  such  federal  law  is  declared  of 
no  effect  to  the  extent  of  the  conflict. 

(h)  The  department  is  authorized  to  take  the  necessary  steps  to 
secure  the  full  benefit  of  the  federal-aid  program  and  meet  any 
contingencies  not  provided  for  in  this  Code  section,  abiding  at  all  times 
by  a  fundamental  purpose  to  perform  all  acts  which  are  necessary, 
proper,  or  incidental  to  the  efficient  and  safe  operation  and  development 
of  the  department  and  the  state  highway  system  and  of  other  modes 
and  systems  of  transportation.  (Code  1981,  §  32-9-10,  enacted  by  Ga.  L. 
1993,  p.  1362,  §  1;  Ga.  L.  2015,  p.  1072,  §  4/SB  169.) 

The  2015  amendment,  effective  July  of  Public  Law  102-240,  the  federal 
1,  2015,  substituted  the  present  provi-  Intermodal  Surface  Transportation  Effi- 
sions  of  subsection  (a)  for  the  former  pro-  ciencyAct  of  1991,  referred  to  in  this  Code 
visions,  which  read:  “The  purpose  of  this  section  as  the  act.”;  and  added  subsections 
Code  section  is  to  implement  Section  3029  (g)  and  (h). 

32-9-11.  Transit  services  with  local  governments. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Local  government”  means  any  county,  municipality,  or  political 
subdivision  of  this  state,  or  any  combination  thereof. 

(2)  “Nonattainment  area”  means  those  counties  currently  having 
or  previously  deemed  to  have  excess  levels  of  ozone,  carbon  monoxide, 
or  particulate  matter  in  violation  of  the  standards  in  the  federal 
Clean  Air  Act,  as  amended  in  1990  and  codified  at  42  U.S.C.A. 
Sections  7401  to  767 lq  and  which  fall  under  the  jurisdiction  exer¬ 
cised  by  the  Atlanta-region  Transit  Link  “ATL”  Authority  or  any 
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predecessor  authority  as  described  in  Article  2  of  Chapter  39  of  Title 
50. 

(3)  “Transit  agency”  means  any  public  agency,  public  corporation, 
or  public  authority  existing  under  the  laws  of  this  state  that  is 
authorized  by  any  general,  special,  or  local  law  to  provide  any  type  of 
transit  services  within  any  area  of  this  state  but  shall  not  include  the 
Department  of  Transportation,  the  Atlanta-region  Transit  Link 
“ATL”  Authority,  or  the  Georgia  Rail  Passenger  Authority. 

(4)  “Transit  facilities”  means  everything  necessary  and  appropri¬ 
ate  for  the  conveyance  and  convenience  of  passengers  who  utilize 
transit  services. 

(5)  “Transit  services”  means  all  modes  of  transportation  serving 
the  general  public  which  are  appropriate  to  transport  people  and 
their  personal  effects  by  highway  or  other  ground  conveyance  but 
does  not  include  rail  conveyance. 

(b)(1)  Any  transit  agency  may,  by  contract  with  any  local  government 
for  any  period  not  exceeding  50  years,  provide  transit  services  or 
transit  facilities  for,  to,  or  within  that  local  government  or  between 
that  local  government  and  any  area  in  which  such  transit  agency 
provides  transit  services  or  transit  facilities,  except  that  if  such 
services  or  facilities  are  to  be  funded  wholly  or  partially  by  fees, 
assessments,  or  taxes  levied  and  collected  within  a  special  district 
created  pursuant  to  Article  IX,  Section  II,  Paragraph  VI  of  the 
Constitution,  such  contract  may  only  become  effective  if  a  majority  of 
the  qualified  voters  residing  within  the  special  district  to  be  taxed 
authorize  such  contract  or  tax  by  referendum  in  a  special  election 
which  shall  be  called  and  conducted  for  that  purpose  by  the  election 
superintendent  of  such  local  government. 

(2)(A)  Any  services  provided  in  a  county  outside  a  nonattainment 
area  by  a  transit  agency  pursuant  to  a  contract  authorized  by  this 
subsection  shall  be  conditioned  upon  such  services  being  included 
in  a  plan  for  transit  services  adopted  or  approved  by  the  governing 
authority  of  the  county  and  by  the  governing  authorities  of  any 
municipalities  within  which  transit  services  are  to  be  provided  as 
provided  in  the  plan. 

(B)  Any  services  provided  by  a  transit  agency  in  a  county  within 
a  nonattainment  area  pursuant  to  a  contract  authorized  by  this 
subsection  and  entered  into  on  or  after  January  1,  2019,  shall  be  for 
services: 

(i)  Approved  by  a  local  governing  authority; 

(ii)  Included  in  the  regional  transit  plan  adopted  pursuant  to 
Code  Section  50-39-12;  and 
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(iii)  Through  agreement  with  the  Atlanta-region  Transit  Link 
“ATL”  Authority. 

(c)  The  purpose  of  this  Code  section  is  to  facilitate  the  exercise  of  the 
power  to  provide  public  transportation  services  conferred  by  Article  IX, 
Section  II,  Paragraph  III  of  the  Constitution.  This  Code  section  does  not 
repeal  any  other  law  conferring  the  power  to  provide  public  transpor¬ 
tation  services  or  prescribing  the  manner  in  which  such  power  is  to  be 
exercised.  This  Code  section  does  not  restrict  the  power  of  the  Depart¬ 
ment  of  Transportation,  the  Atlanta-region  Transit  Link  “ATL”  Author¬ 
ity  or  the  Georgia  Rail  Passenger  Authority  to  contract  with  any  local 
government  to  provide  transit  services  or  transit  facilities,  including 
but  not  limited  to  rail  transit  services  and  facilities,  pursuant  to  Article 
IX,  Section  III,  Paragraph  I  of  the  Constitution.  (Code  1981,  §  32-9-11, 
enacted  by  Ga.  L.  1998,  p.  888,  §  1;  Ga.  L.  1999,  p.  112,  §  4;  Ga.  L.  2018, 
p.  377,  §  4-1/HB  930.) 


The  2018  amendment,  effective  May 
3,  2018,  added  paragraph  (a)(2);  redesig¬ 
nated  former  paragraph  (a)(2)  as  present 
paragraph  (a)(3);  substituted 

“Atlanta-region  Transit  Link  ‘ATL’”  for 
“Georgia  Regional  Transportation”  near 
the  end  of  present  paragraph  (a)(3)  and  in 
the  last  sentence  of  subsection  (c);  redes¬ 
ignated  former  paragraphs  (a)(3)  and 
(a)(4)  as  present  paragraphs  (a)(4)  and 
(a)(5),  respectively;  and  substituted  the 
present  provisions  of  subsection  (b)  for  the 
former  provisions,  which  read:  “Any  tran¬ 
sit  agency  may,  by  contract  with  any  local 
government  for  any  period  not  exceeding 
50  years,  provide  transit  services  or  tran¬ 
sit  facilities  for,  to,  or  within  that  local 
government  or  between  that  local  govern¬ 
ment  and  any  area  in  which  such  transit 
agency  provides  transit  services  or  transit 
facilities,  except  that  if  such  services  or 


facilities  are  to  be  funded  wholly  or  par¬ 
tially  by  fees,  assessments,  or  taxes  levied 
and  collected  within  a  special  district  cre¬ 
ated  pursuant  to  Article  IX,  Section  II, 
Paragraph  VI  of  the  Constitution,  such 
contract  may  only  become  effective  if  it  is 
approved  by  a  majority  of  the  qualified 
voters  voting  in  such  local  government  in 
a  special  election  which  shall  be  called 
and  conducted  for  that  purpose  by  the 
election  superintendent  of  such  local  gov¬ 
ernment.  Any  services  provided  by  a  tran¬ 
sit  agency  pursuant  to  a  contract  autho¬ 
rized  by  this  subsection  shall  be 
conditioned  upon  such  services  being  in¬ 
cluded  in  a  plan  for  transit  services  ad¬ 
opted  or  approved  by  the  governing  au¬ 
thority  of  the  county  and  by  the  governing 
authorities  of  any  municipalities  within 
which  transit  services  are  to  be  provided 
as  provided  in  the  plan.” 


ARTICLE  2 


METROPOLITAN  ATLANTA  RAPID  TRANSIT  AUTHORITY 

(MARTA) 


Editor’s  notes.  —  Code  Sections  Article  2  by  Ga.  L.  2018,  p.  377,  §  3-1/HB 
32-9-13  and  32-9-14  were  designated  as  930,  effective  May  3,  2018. 

32-9-13.  Definitions. 


As  used  in  this  article,  the  term: 
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(1)  “Authority”  means  the  authority  created  by  the  MARTA  Act 
and  pursuant  to  a  local  constitutional  amendment  for  purposes  of 
establishing  a  metropolitan  area  system  of  public  transportation  set 
out  at  Ga.  L.  1964,  p.  1008. 

(2)  “Board”  means  the  board  of  directors  of  the  authority. 

(3)  “City”  means  the  City  of  Atlanta. 

(4)  “MARTA  Act”  means  an  Act  known  as  the  “Metropolitan  At¬ 
lanta  Rapid  Transit  Authority  Act  of  1965,”  approved  March  10,  1965 
(Ga.  L.  1965,  p.  2243),  as  amended. 

(5)  “Metropolitan  area”  means  the  counties  of  Clayton,  Cobb, 
DeKalb,  Fulton,  and  Gwinnett  and  the  City. 

(6)  “Qualified  municipality”  shall  have  the  same  meaning  as  pro¬ 
vided  in  paragraph  (4)  of  Code  Section  48-8-110. 

(7)  “Regional  transit  plan”  means  the  official  multiyear  plan  for 
transit  services  and  facilities  adopted  pursuant  to  Code  Section 
50-39-12.  (Code  1981,  §  32-9-13,  enacted  by  Ga.  L.  2016,  p.  105, 
§  1-1/SB  369;  Ga.  L.  2018,  p.  377,  §  3-1/HB  930.) 


Effective  date.  —  This  Code  section 
became  effective  April  26,  2016. 

The  2018  amendment,  effective  May 
3,  2018,  deleted  the  subsection  (a)  desig¬ 
nation;  substituted  “article”  for  “Code  sec¬ 
tion”  in  the  introductory  paragraph; 
added  “and  pursuant  to  a  local  constitu¬ 
tional  amendment  for  purposes  of  estab¬ 
lishing  a  metropolitan  area  system  of  pub¬ 
lic  transportation  set  out  at  Ga.  L.  1964,  p. 
1008”  at  the  end  of  paragraph  (1);  added 
present  paragraph  (2);  redesignated  for¬ 
mer  paragraphs  (2)  and  (3)  as  present 
paragraphs  (3)  and  (4),  respectively; 
added  paragraphs  (5)  through  (7);  and 
redesignated  former  subsections  (b) 


through  (g)  as  present  Code  Section 
32-9-14. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2016,  Code 
Section  32-9-13,  as  enacted  by  Ga.  L. 
2016,  p.  864,  §  32/HB  737,  was  redesig¬ 
nated  as  Code  Section  32-9-14. 

Editor’s  notes.  —  Former  Code  Sec¬ 
tion  32-9-13,  pertaining  to  suspension  of 
restrictions  on  use  of  annual  proceeds 
from  local  sales  and  use  taxes  by  public 
transit  authorities,  was  repealed  by  Ga.  L. 
2014,  p.  649,  §  1/HB  265,  effective  June  1, 
2014.  The  former  Code  section  was  based 
on  Ga.  L.  2010,  p.  778,  §  3/HB  277. 


32-9-14.  Procedures,  conditions,  and  limitations  for  levy  of  ad¬ 
ditional  retail  sales  and  use  tax  by  City  of  Atlanta  for 
MARTA  services. 


(a)  Any  provisions  to  the  contrary  in  the  MARTA  Act  notwithstand¬ 
ing  and  pursuant  to  the  authority  granted  under  a  provision  of  the 
Constitution  enacted  by  Ga.  L.  1964,  p.  1008,  the  city  shall  be  autho¬ 
rized  to  levy  a  retail  sales  and  use  tax  up  to  0.50  percent  under  the 
provisions  set  forth  in  this  Code  section.  Such  tax  shall  be  in  addition  to 
any  tax  which  is  currently  authorized  and  collected  under  the  MARTA 
Act.  The  city  may  elect  to  hold  a  referendum  in  2016  as  provided  for  by 
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this  Code  section  by  the  adoption  of  a  resolution  or  ordinance  by  its 
governing  body  on  or  prior  to  June  30,  2016;  provided,  however,  that  if 
the  city  does  not  adopt  a  resolution  or  ordinance  on  or  prior  to  June  30, 
2016,  it  may  elect  to  hold  a  referendum  at  the  November,  2017, 
municipal  general  election  by  the  adoption  of  a  resolution  or  ordinance 
by  its  governing  body  to  that  effect  on  or  prior  to  June  30,  2017.  Such 
additional  tax  shall  not  count  toward  any  local  sales  tax  limitation 
provided  for  by  Code  Section  48-8-6.  Any  tax  imposed  under  this  Code 
section  at  a  rate  of  less  than  0.50  percent  shall  be  in  an  increment  of 
0.05  percent.  Any  tax  imposed  under  this  Code  section  shall  run 
concurrently  as  to  duration  of  the  levy  with  the  1  percent  tax  currently 
levied  pursuant  to  the  MARTA  Act. 

(b) (1)  No  later  than  May  31  of  the  year  a  referendum  is  to  be  called 
for  as  provided  in  this  Code  section,  the  authority  shall  submit  to  the 
city  a  preliminary  list  of  new  rapid  transit  projects  within  or  serving 
the  geographical  area  of  the  city  which  may  be  funded  in  whole  or  in 
part  by  the  proceeds  of  the  additional  tax  authorized  by  this  Code 
section. 

(2)  No  later  than  July  31  of  the  year  a  referendum  is  to  be  called  for 
as  provided  in  this  Code  section,  the  authority  shall  submit  to  the  city 
a  final  list  of  new  rapid  transit  projects  within  or  serving  the  city  to 
be  funded  in  whole  or  in  part  by  the  proceeds  of  the  tax  authorized  by 
this  Code  section.  Such  final  list  of  new  rapid  transit  projects  shall  be 
incorporated  into  the  rapid  transit  contract  established  under  Section 
24  of  the  MARTA  Act  between  the  authority  and  the  city  upon 
approval  by  the  qualified  voters  of  the  city  of  the  referendum  to  levy 
the  additional  tax  authorized  by  this  Code  section. 

(c)  Before  the  additional  tax  authorized  under  this  Code  section  shall 
become  valid,  the  tax  shall  be  approved  by  a  majority  of  qualified  voters 
of  the  city  in  a  referendum  thereon.  The  procedure  for  holding  the 
referendum  called  for  in  this  Code  section  shall  be  as  follows:  There 
shall  be  published  in  a  newspaper  having  general  circulation  through¬ 
out  the  city,  once  each  week  for  four  weeks  immediately  preceding  the 
week  during  which  the  referendum  is  to  be  held,  a  notice  to  the  electors 
thereof  that  on  the  day  named  therein  an  election  will  be  held  to 
determine  the  question  of  whether  or  not  the  tax  authorized  by  this 
Code  section  should  be  collected  in  the  city  for  the  purpose  of  expanding 
and  enhancing  the  rapid  transit  system.  Such  election  shall  be  held  in 
all  the  election  districts  within  the  territorial  limits  of  the  city.  The 
question  to  be  presented  to  the  electorate  in  any  such  referendum  shall 
be  stated  on  the  ballots  or  ballot  labels  as  follows: 

“(  )  YES  Shall  an  additional  sales  tax  of  (insert 
percentage)  percent  be  collected  in  the  City  of 
(  )  NO  Atlanta  for  the  purpose  of  significantly  expanding 
and  enhancing  MARTA  transit  service  in  Atlanta?” 
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The  question  shall  be  published  as  a  part  of  the  aforesaid  notice  of 
election.  Each  such  election  shall  be  governed,  held,  and  conducted  in 
accordance  with  the  provisions  of  law  from  time  to  time  governing  the 
holding  of  special  elections.  After  the  returns  of  such  an  election  have 
been  received,  and  the  same  have  been  canvassed  and  computed,  the 
result  shall  be  certified  to  the  governing  body  of  the  city,  in  addition  to 
any  other  person  designated  by  law  to  receive  the  same,  and  such 
governing  body  shall  officially  declare  the  result  thereof.  Each  election 
called  by  the  governing  body  of  the  city  under  the  provisions  of  this 
Code  section  shall  be  governed  by  and  conducted  in  accordance  with  the 
provisions  of  law  governing  the  holding  of  elections  by  the  city.  The 
expense  of  any  such  election  shall  be  paid  by  the  city. 

(d)  If  a  majority  of  those  voting  in  such  an  election  vote  in  favor  of  the 
proposition  submitted,  then  the  rapid  transit  contract  between  the 
authority  and  the  city  shall  authorize  the  levy  and  collection  of  the  tax 
provided  for  by  this  Code  section,  and  the  final  list  provided  for  in 
paragraph  (2)  of  subsection  (b)  of  this  Code  section  shall  be  incorporated 
therein.  All  of  the  proceeds  derived  from  the  additional  tax  provided  for 
by  this  Code  section  shall  be  first  allocated  for  payment  of  the  cost  of  the 
rapid  transit  projects  incorporated  in  such  contract,  except  as  otherwise 
provided  by  the  terms  of  such  rapid  transit  contract,  and  thereafter, 
upon  completion  and  payment  of  such  rapid  transit  projects,  as  pro¬ 
vided  for  in  such  contract  and  this  Code  section.  It  shall  be  the  policy  of 
the  authority  to  provide  that  the  tax  collected  under  this  Code  section 
in  an  amount  exceeding  the  cost  of  the  rapid  transit  projects  incorpo¬ 
rated  in  the  contract  shall  be  expended  solely  within  and  for  the  benefit 
of  the  city.  When  a  tax  is  imposed  under  this  Code  section,  the  rate  of 
any  tax  approved  as  provided  for  by  Article  5A  of  Chapter  8  of  Title  48 
shall  and  the  tax  provided  for  by  this  Code  section,  in  aggregate,  shall 
not  exceed  a  rate  of  1  percent. 

(e)  If  a  majority  of  those  voting  in  an  election  provided  for  by  this 
Code  section  in  2016  vote  against  the  proposition  submitted,  the  city 
may  elect  to  resubmit  such  proposition  on  the  date  of  the  November, 
2017,  municipal  general  election  by  the  adoption  of  a  resolution  or 
ordinance  to  that  effect  on  or  prior  to  June  30,  2017,  subject  to  the 
provisions  of  this  Code  section. 

(f) (1)  Except  as  provided  for  to  the  contrary  in  this  Code  section,  the 
additional  tax  provided  for  by  this  Code  section  shall  be  collected  in 
the  same  manner  and  under  the  same  conditions  as  set  forth  in 
Section  25  of  the  MARTA  Act. 

(2)  The  tax  provided  for  by  this  Code  section  shall  not  be  subject  to 
any  restrictions  as  to  rate  provided  for  by  the  MARTA  Act  and  shall 
not  be  subject  to  the  provisions  of  paragraph  (2)  of  subsection  (b)  or 
subsection  (k)  of  Section  25  of  the  MARTA  Act. 
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(3)  A  tax  levied  under  this  paragraph  shall  be  added  to  the  state 
sales  and  use  tax  imposed  by  Article  1  of  Chapter  8  of  Title  48  and  the 
state  revenue  commissioner  is  authorized  and  directed  to  establish  a 
bracket  system  by  appropriate  rules  and  regulations  to  collect  the  tax 
imposed  under  this  paragraph  in  the  city.  (Code  1981,  §  32-9-13, 
enacted  by  Ga.  L.  2016,  p.  105,  §  1-1/SB  369;  Code  1981,  §  32-9-14, 
as  redesignated  by  Ga.  L.  2018,  p.  377,  §  3-1/HB  930.) 


The  2018  amendment,  effective  May 
3,  2018,  redesignated  former  subsections 
(b)  through  (g)  of  former  Code  Section 
32-9-13  as  subsections  (a)  through  (f)  of 
present  Code  Section  32-9-14,  respec¬ 
tively;  in  subsection  (a),  substituted  “0.50” 
for  “.50”  twice,  substituted  “Code  section” 
for  “part”  twice,  substituted  “0.05”  for 
“.05”  in  the  fifth  sentence,  and  substituted 
“MARTA  Act”  for  “‘Metropolitan  Atlanta 
Rapid  Transit  Authority  Act  of  1965,’  ap¬ 
proved  March  10,  1965  (Ga.  L.  1965,  p. 
2243),  as  amended”  at  the  end  of  the  last 


sentence;  and  substituted  “subsection  (b)” 
for  “subsection  (c)”  near  the  end  of  the  first 
sentence  of  present  subsection  (d).  See 
Editor’s  notes  for  applicability. 

Editor’s  notes.  —  Former  Code  Sec¬ 
tion  32-9-13,  pertaining  to  suspension  of 
restrictions  on  use  of  annual  proceeds 
from  local  sales  and  use  taxes  by  public 
transit  authorities,  was  repealed  by  Ga.  L. 
2014,  p.  649,  §  1/HB  265,  effective  June  1, 
2014.  The  former  Code  section  was  based 
on  Ga.  L.  2010,  p.  778,  §  3/HB  277. 


32-9-15.  Procedures,  conditions,  and  limitations  for  levy  of  ad¬ 
ditional  retail  sales  and  use  tax  by  Fulton  County  for 
MARTA  services;  transit  oriented  development. 


(a)  Any  provisions  to  the  contrary  in  the  MARTA  Act  notwithstand¬ 
ing  and  pursuant  to  the  authority  granted  under  a  provision  of  the 
Constitution  enacted  by  Ga.  L.  1964,  p.  1008,  the  governing  authority  of 
Fulton  County  shall  be  authorized  to  levy  a  retail  sales  and  use  tax  up 
to  0.20  percent  in  the  portion  of  such  county  located  outside  the 
jurisdictional  limits  of  the  city  upon  satisfaction  of  the  provisions  set 
forth  in  this  Code  section.  Such  tax  shall  be  in  addition  to  any  tax  which 
is  currently  authorized  and  collected  under  the  MARTA  Act.  Such 
additional  tax  shall  not  count  toward  any  local  sales  tax  limitation 
provided  for  by  Code  Section  48-8-6.  Such  additional  tax  shall  not  be 
utilized  to  fund  heavy  rail.  Any  tax  imposed  under  this  Code  section  at 
a  rate  of  less  than  0.20  percent  shall  be  in  an  increment  of  0.05  percent. 
The  minimum  period  of  time  for  the  imposition  of  the  tax  imposed 
under  this  Code  section  shall  be  ten  years  and  the  maximum  period  of 
time  for  the  imposition  shall  not  exceed  30  years. 

(b)  Prior  to  the  call  for  a  referendum  authorized  by  this  Code  section, 
the  governing  authority  of  Fulton  County  shall  deliver  or  mail  a  written 
notice  to  the  authority  and  to  the  mayor  or  chief  elected  official  in  each 
qualified  municipality  located  within  such  county  and  outside  the 
jurisdictional  limits  of  the  city.  Such  notice  shall  contain  the  date,  time, 
place,  and  purpose  of  a  meeting  at  which  the  authority  and  the 
governing  authority  of  such  county  and  of  each  qualified  municipality 
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are  to  meet  to  discuss  possible  projects  within  or  serving  the  geograph¬ 
ical  area  of  the  county  which  may  be  funded  in  whole  or  in  part  by  the 
proceeds  of  the  additional  tax  authorized  by  this  Code  section  and  the 
rate  of  such  tax.  The  notice  shall  be  delivered  or  mailed  at  least  ten  days 
prior  to  the  date  of  the  meeting.  The  meeting  shall  be  held  at  least  60 
days  prior  to  the  issuance  of  the  call  for  the  referendum. 

(c)  Following  the  meeting  required  by  subsection  (b)  of  this  Code 
section  and  prior  to  any  tax  being  imposed  under  this  Code  section,  the 
qualified  municipalities  and  governing  authority  representing  at  least 
70  percent  of  the  population  of  Fulton  County  outside  the  boundaries  of 
the  city  may  execute  an  intergovernmental  agreement  memorializing 
their  agreement  to  the  levy  of  a  tax  and  the  rate  of  such  tax;  provided, 
however,  that  no  tax  shall  be  authorized  to  be  imposed  under  this  Code 
section  if  no  such  intergovernmental  agreement  is  entered  into.  An 
intergovernmental  agreement  authorized  by  this  subsection  shall,  at  a 
minimum,  include: 

(1)  If  such  tax  is  to  be  levied  after  January  1,  2019,  a  list  of  the 
projects  proposed  to  be  funded  from  the  tax  which  shall  be  from  the 
regional  transit  plan  and  approved  by  the  Atlanta-regional  Transit 
Link  “ATL”  Authority; 

(2)  The  rate  of  tax  to  be  imposed  upon  approval  of  a  referendum; 
and 

(3)  The  duration  of  the  tax  to  be  imposed  upon  approval  of  a 
referendum. 

(d)  Upon  execution  of  an  intergovernmental  agreement  as  provided 
for  in  subsection  (c)  of  this  Code  section,  the  governing  authority  of 
Fulton  County  shall  be  authorized  to  enter  into  a  rapid  transit  service 
contract  based  upon  the  conditions  agreed  to  in  such  intergovernmental 
agreement.  Such  rapid  transit  service  contract  shall  incorporate  the  list 
of  projects  included  in  the  intergovernmental  agreement  pursuant  to 
paragraph  (1)  of  subsection  (c)  of  this  Code  section.  Such  rapid  transit 
contract  shall  become  effective  and  binding  only  upon  passage  of  a 
referendum  approving  the  imposition  of  an  additional  tax  held  in 
accordance  with  the  provisions  of  subsection  (e)  of  this  Code  section. 

(e)  Before  the  additional  tax  authorized  under  this  Code  section  shall 
become  valid  or  the  rapid  transit  contract  shall  become  binding,  the  tax 
shall  be  approved  by  a  majority  of  qualified  voters  in  Fulton  County 
residing  outside  the  jurisdictional  boundaries  of  the  city  in  a  referen¬ 
dum  thereon.  The  procedure  for  holding  the  referendum  called  for  in 
this  Code  section  shall  be  as  follows:  There  shall  be  published  in  a 
newspaper  having  general  circulation  throughout  Fulton  County,  once 
each  week  for  four  weeks  immediately  preceding  the  week  during  which 
the  referendum  is  to  be  held,  a  notice  to  the  electors  thereof  that  on  the 
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day  named  therein  an  election  will  be  held  to  determine  the  question  of 
whether  or  not  the  tax  authorized  by  this  Code  section  should  be 
collected  in  Fulton  County  for  the  purpose  of  expanding  and  enhancing 
the  rapid  transit  system.  Such  election  shall  be  held  in  all  the  election 
districts  within  the  territorial  limits  of  Fulton  County  located  outside 
the  jurisdictional  boundaries  of  the  city.  The  question  to  be  presented  to 
the  electorate  in  any  such  referendum  shall  be  stated  on  the  ballots  or 
ballot  labels  as  follows: 

“(  )  YES  Shall  an  additional  sales  tax  of  (insert 
rate)  be  collected  for  a  period  of  (insert  number) 

(  )  NO  years  in  the  portion  of  Fulton  County  outside  of  the 
City  of  Atlanta  for  the  purpose  of  (description  of 
project  or  projects)?” 

The  question  shall  be  published  as  a  part  of  the  aforesaid  notice  of 
election.  Each  such  election  shall  be  governed,  held,  and  conducted  in 
accordance  with  the  provisions  of  law  from  time  to  time  governing  the 
holding  of  special  elections.  After  the  returns  of  such  an  election  have 
been  received,  and  the  same  have  been  canvassed  and  computed,  the 
result  shall  be  certified  to  the  board  of  commissioners  of  Fulton  County, 
in  addition  to  any  other  person  designated  by  law  to  receive  the  same, 
and  such  board  of  commissioners  shall  officially  declare  the  result 
thereof.  Each  election  called  by  the  board  of  commissioners  of  Fulton 
County  under  the  provisions  of  this  Code  section  shall  be  governed  by 
and  conducted  in  accordance  with  the  provisions  of  law  governing  the 
holding  of  elections  by  such  county.  The  expense  of  any  such  election 
shall  be  paid  by  the  county. 

(f )  If  a  majority  of  those  voting  in  such  an  election  vote  in  favor  of  the 
proposition  submitted,  then  the  rapid  transit  contract  between  the 
authority  and  Fulton  County  shall  be  binding  and  the  levy  and 
collection  of  the  tax  provided  for  by  this  Code  section  shall  be  autho¬ 
rized.  All  of  the  proceeds  derived  from  the  additional  tax  provided  for  by 
this  Code  section  shall  be  first  allocated  for  payment  of  the  cost  of  the 
rapid  transit  projects  incorporated  in  such  contract,  except  as  otherwise 
provided  by  the  terms  of  such  rapid  transit  contract,  and  thereafter, 
upon  completion  and  payment  of  such  rapid  transit  projects,  as  pro¬ 
vided  for  in  such  contract  and  this  Code  section.  It  shall  be  the  policy  of 
the  authority  to  provide  that  the  tax  collected  under  this  Code  section 
in  an  amount  exceeding  the  cost  of  the  rapid  transit  projects  incorpo¬ 
rated  in  the  contract  shall  be  expended  solely  within  and  for  the  benefit 
of  Fulton  County. 

(g)  If  a  majority  of  those  voting  in  an  election  provided  for  by  this 
Code  section  vote  against  the  proposition  submitted,  Fulton  County 
may  elect  to  resubmit  such  proposition  provided  that  the  requirements 
of  this  Code  section  are  satisfied. 
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(h) (1)  Except  as  provided  for  to  the  contrary  in  this  Code  section,  the 
additional  tax  provided  for  by  this  Code  section  shall  be  collected  in 
the  same  manner  and  under  the  same  conditions  as  set  forth  in 
Section  25  of  the  MARTA  Act. 

(2)  The  tax  provided  for  by  this  Code  section  shall  not  be  subject  to 
any  restrictions  as  to  rate  provided  for  by  the  MARTA  Act  and  shall 
not  be  subject  to  the  provisions  of  paragraph  (2)  of  subsection  (b)  or 
subsection  (k)  of  Section  25  of  the  MARTA  Act. 

(3)  A  tax  levied  under  this  Code  section  shall  be  added  to  the  state 
sales  and  use  tax  imposed  by  Article  1  of  Chapter  8  of  Title  48,  and 
the  state  revenue  commissioner  is  authorized  and  directed  to  estab¬ 
lish  a  bracket  system  by  appropriate  rules  and  regulations  to  collect 
the  tax  imposed  under  this  Code  section  in  the  area  of  Fulton  County 
outside  the  jurisdictional  boundaries  of  the  city. 

(i) (l)  For  purposes  of  this  subsection,  the  term  “transit  oriented 
development”  means  any  commercial,  residential,  retail,  or  office 
building  or  development  located  on  authority  property  or  connected 
physically  or  functionally  to  a  transit  station,  including,  without 
limitation,  joint  development  projects  on  authority  property  which 
provide  for  lease  of  authority  property  to  private  parties,  convenient 
access  to  a  transit  station,  and  construction  of  a  development  for  any 
such  use.  Notwithstanding  the  foregoing,  the  location  of  retail  con¬ 
cessions  within  a  transit  station  shall  not  alone  constitute  a  transit 
oriented  development. 

(2)  With  respect  to  any  local  jurisdiction  levying  a  tax  as  provided 
for  by  this  Code  section,  the  power  of  zoning  and  planning  provided 
for  by  Article  IX,  Section  II,  Paragraph  IV  of  the  Constitution  of 
Georgia  shall  extend  to  transit  oriented  development  and  to  author¬ 
ity  property  which  is  not  part  of  the  transportation  system,  transpor¬ 
tation  projects,  or  rapid  transit  system  or  projects  of  the  authority  as 
provided  for  by  the  MARTA  Act.  (Code  1981,  §  32-9-15,  enacted  by 
Ga.  L.  2018,  p.  377,  §  3-1/HB  930.) 

Effective  date.  —  This  Code  section 
became  effective  May  3,  2018. 

32-9-16.  Metropolitan  Atlanta  Rapid  Transit  Overview  Commit¬ 
tee. 

(a)  There  is  created  the  Metropolitan  Atlanta  Rapid  Transit  Over¬ 
view  Committee  to  be  composed  of  the  following  14  members:  the 
chairperson  of  the  State  Planning  and  Community  Affairs  Committee  of 
the  House  of  Representatives;  the  chairperson  of  the  State  and  Local 
Governmental  Operations  Committee  of  the  Senate;  the  chairperson  of 
the  Ways  and  Means  Committee  of  the  House  of  Representatives;  a 
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member  of  the  Banking  and  Financial  Institutions  Committee  of  the 
Senate  to  be  selected  by  the  President  of  the  Senate;  two  members  of 
the  House  of  Representatives  appointed  by  the  Speaker  of  the  House,  at 
least  one  of  whom  shall  be  from  the  area  served  by  the  authority;  two 
members  of  the  Senate,  to  be  appointed  by  the  President  thereof,  at 
least  one  of  whom  shall  be  from  the  area  served  by  the  authority;  and 
three  members  of  the  House  of  Representatives  and  three  members  of 
the  Senate  appointed  by  the  Governor,  at  least  two  of  whom  shall  be 
from  the  area  served  by  the  authority  The  appointed  members  of  the 
committee  shall  serve  two-year  terms  concurrent  with  their  terms  as 
members  of  the  General  Assembly.  The  chairperson  of  the  committee 
shall  be  appointed  by  the  Speaker  of  the  House  from  the  membership  of 
the  committee,  and  the  vice  chairperson  of  the  committee  shall  be 
appointed  by  the  President  of  the  Senate  from  the  membership  of  the 
committee.  The  chairperson  and  vice  chairperson  shall  serve  terms  of 
two  years  concurrent  with  their  terms  as  members  of  the  General 
Assembly.  Vacancies  in  an  appointed  member’s  position  or  in  the  offices 
of  chairperson  or  vice  chairperson  of  the  committee  shall  be  filled  for  the 
unexpired  term  in  the  same  manner  as  the  original  appointment.  The 
committee  shall  periodically  inquire  into  and  review  the  operations, 
contracts,  safety,  financing,  organization,  and  structure  of  the  author¬ 
ity,  as  well  as  periodically  review  and  evaluate  the  success  with  which 
said  authority  is  accomplishing  its  legislatively  created  purposes. 

(b)  The  state  auditor,  the  Georgia  Department  of  Transportation, 
and  the  Attorney  General  shall  make  available  to  the  committee  the 
services  of  their  staffs’  facilities  and  powers  in  order  to  assist  the 
committee  in  its  discharge  of  its  duties  herein  set  forth.  The  committee 
may  employ  staff  and  secure  the  services  of  independent  accountants, 
engineers,  and  consultants.  Upon  authorization  by  joint  resolution  of 
the  General  Assembly,  the  committee  shall  have  the  power  while  the 
General  Assembly  is  in  session  or  during  the  interim  between  sessions 
to  compel  the  attendance  of  witnesses  and  the  production  of  documents 
in  aid  of  its  duties.  In  addition,  when  the  General  Assembly  is  not  in 
session,  the  committee  shall  have  the  power  to  compel  the  attendance 
of  witnesses  and  the  production  of  documents  in  aid  of  its  duties,  upon 
application  of  the  chairperson  of  the  committee  with  the  concurrence  of 
the  Speaker  of  the  House  and  the  President  of  the  Senate. 

(c)  The  authority  shall  cooperate  with  the  committee,  its  authorized 
personnel,  the  Attorney  General,  the  state  auditor,  and  the  Georgia 
Department  of  Transportation  in  order  that  the  charges  of  the  commit¬ 
tee,  set  forth  in  this  Code  section,  may  be  timely  and  efficiently 
discharged.  The  authority  shall  submit  to  the  committee  such  reports 
and  data  as  the  committee  shall  reasonably  require  of  the  authority  in 
order  that  the  committee  may  adequately  inform  itself  of  the  activities 
of  the  authority  required  by  this  Code  section.  The  Attorney  General  is 
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authorized  to  bring  appropriate  legal  actions  to  enforce  any  laws 
specifically  or  generally  relating  to  the  authority  or  as  to  any  subpoenas 
issued  by  the  committee.  The  committee  shall,  on  or  before  the  first  day 
of  January  of  each  year,  and  at  such  other  times  as  it  deems  to  be  in  the 
public  interest,  submit  to  the  General  Assembly  a  report  of  its  findings 
and  recommendations  based  upon  the  review  of  the  operations  of  the 
authority,  as  set  forth  in  this  Code  section. 

(d)  In  the  discharge  of  its  duties,  the  committee  shall  evaluate  the 
performance  of  the  authority  in  providing  public  transportation  consis¬ 
tent  with  the  following  criteria: 

(1)  Public  safety; 

(2)  Prudent,  legal,  and  accountable  expenditure  of  public  funds; 

(3)  Responsiveness  to  community  needs  and  community  desires; 

(4)  Economic  vitality  of  the  transportation  system  and  economic 
benefits  to  the  community; 

(5)  Efficient  operation;  and 

(6)  Impact  on  the  environment. 

To  assist  in  evaluating  the  performance  of  the  authority,  the  committee 
may  appoint  a  citizens’  advisory  committee  or  committees.  Such  citi¬ 
zens’  advisory  committee  or  committees  shall  act  in  an  advisory 
capacity  only. 

(e) (1)  The  committee  is  authorized  to  expend  state  funds  available  to 
the  committee  for  the  discharge  of  its  duties.  Said  funds  may  be  used 
for  the  purposes  of  compensating  staff  personnel;  paying  the  ex¬ 
penses  of  advertising  notices  of  intention  to  amend  the  MARTA  Act; 
paying  for  services  of  independent  accountants,  engineers,  and  con¬ 
sultants;  paying  necessary  expenses  of  the  citizens’  advisory  commit¬ 
tee  or  committees;  and  paying  all  other  necessary  expenses  incurred 
by  the  committee  in  performing  its  duties. 

(2)  The  members  of  the  committee  shall  receive  the  same  compen¬ 
sation,  per  diem,  expenses,  and  allowances  for  their  service  on  the 
committee  as  is  authorized  by  law  for  members  of  interim  legislative 
study  committees. 

(3)  The  funds  necessary  for  the  purposes  of  this  Code  section  shall 
come  from  the  funds  appropriated  to  and  available  to  the  legislative 
branch  of  government. 

(f)  Nothing  contained  within  this  Code  section  shall  relieve  the 
authority  of  the  responsibilities  imposed  upon  it  under  the  MARTA  Act 
for  planning,  designing,  purchasing,  acquiring,  constructing,  improv¬ 
ing,  equipping,  financing,  maintaining,  administering,  and  operating  a 
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system  of  rapid  transit  for  the  metropolitan  area  of  Atlanta.  (Code  1981, 
§  32-9-14,  enacted  by  Ga.  L.  2016,  p.  864,  §  32/HB  737;  Ga.  L.  2017,  p. 
774,  §  32/HB  323;  Code  1981,  §  32-9-16,  as  redesignated  by  Ga.  L. 
2018,  p.  377,  §  3-1/HB  930.) 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted  “for 
planning”  for  “for  the  planning”  in  the 
middle  of  subsection  (f). 

The  2018  amendment,  effective  May 
3,  2018,  redesignated  former  Code  Section 
32-9-14  as  present  Code  Section  32-9-16; 
substituted  “authority”  for  “Metropolitan 
Atlanta  Rapid  Transit  Authority”  through¬ 
out  this  Code  section;  substituted 

32-9-17.  Logo  and  branding. 

(a)  On  and  after  January  1,  2019,  the  board  shall  utilize  a  logo  and 
brand  upon  any  newly  acquired  capital  asset  worth  more  than 
$250,000.00  that  is  regularly  visible  to  the  public  which  shall  include 
the  acronym  “ATL”  as  a  prominent  feature. 

(b)  On  and  after  January  1,  2023,  the  board  shall  utilize  a  logo  and 
brand  upon  any  property  of  the  authority  which  shall  include  the 
acronym  “ATL”  as  a  prominent  feature. 

(c)  Such  branding  and  logo  will  in  no  manner  change  the  official 
name,  business,  contracts,  or  other  obligations  of  the  authority. 

(d)  The  powers  and  duties  conferred  under  this  Code  section  shall  be 
in  addition  to  any  powers  and  duties  authorized  in  the  MARTA  Act  and 
shall  in  no  way  be  interpreted  to  repeal  any  portion  of  such  Act.  (Code 
1981,  §  32-9-17,  enacted  by  Ga.  L.  2018,  p.  377,  §  3-1/HB  930.) 


“MARTA  Act”  for  ‘“Metropolitan  Atlanta 
Rapid  Transit  Authority  Act  of  1965,’  as 
amended’”  in  the  second  sentence  of  para¬ 
graph  (e)(1);  and  substituted  “MARTA 
Act”  for  “‘Metropolitan  Atlanta  Rapid 
Transit  Authority  Act  of  1965,’  as 
amended,”  in  the  middle  of  subsection  (f ). 

Editor’s  notes.  —  Ga.  L.  2016,  p.  864, 
§  32(2)/HB  737,  codified  Ga.  L.  1999,  p. 
965,  §§  1-5,  as  this  Code  section. 


Effective  date.  —  This  Code  section 
became  effective  May  3,  2018. 


32-9-18.  Repeal  of  funding  limitations. 


Any  provision  of  the  MARTA  Act  which  limits  the  amount  the  state 
may  contribute  to  the  system  of  the  rapid  transit  system  of  the 
authority  shall  stand  repealed.  (Code  1981,  §  32-9-18,  enacted  by  Ga 
L.  2018,  p.  377,  §  3-1/HB  930.) 

Effective  date.  —  This  Code  section 
became  effective  May  3,  2018. 
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32-9-19.  Transportation  services  contracts. 

(a)  Notwithstanding  the  provisions  of  the  MARTA  Act,  any  county, 
municipality,  special  tax  or  community  improvement  district,  political 
subdivision  of  this  state  within  the  metropolitan  area,  or  any  combina¬ 
tion  thereof  may  execute  a  transportation  services  contract  with  the 
authority  to  provide  public  transportation  services,  facilities,  or  both, 
for,  to,  or  within  such  county,  municipality,  district,  subdivision,  or 
combination  thereof.  A  transportation  services  contract  executed  pur¬ 
suant  to  this  subsection: 

(1)  Shall  not  be  a  rapid  transit  contract  subject  to  the  conditions 
established  therefor  in  Code  Sections  32-9-20  and  32-9-22  or  Section 
24  of  the  MARTA  Act; 

(2)  May  not  utilize  a  method  of  financing  those  public  transporta¬ 
tion  services  or  facilities  provided  under  the  contract  which  involves: 

(A)  The  issuance  of  bonds  under  subsection  (c)  of  Section  24  of 
the  MARTA  Act; 

(B)  The  levy  of  the  special  retail  sales  and  use  tax  described  and 
authorized  in  Section  25  of  the  MARTA  Act;  or 

(C)  Both  methods  described  in  subparagraphs  (A)  and  (B)  of  this 
paragraph; 

(3)  Shall  require  that  the  costs  of  any  transportation  services  and 
facilities  contracted  for,  as  determined  by  the  board  on  the  basis  of 
reasonable  estimates,  allocations  of  costs  and  capital,  and  projec¬ 
tions,  shall  be  borne  by  one  or  more  of  the  following: 

(A)  Fares; 

(B)  Other  revenues  generated  by  such  services  or  facilities; 

(C)  Any  subsidy  provided,  directly  or  indirectly,  by  or  on  behalf 
of  the  public  entity  with  which  the  authority  contracted  for  the 
services  and  facilities;  or 

(D)  A  special  retail  sales  and  use  tax  described  and  authorized  in 
Article  5B  of  Chapter  8  of  Title  48;  and 

(4)  Shall  be  for  services  on  the  regional  transit  plan  and  approved 
by  the  Atlanta-regional  Transit  Link  “ATL”  Authority. 

(b)  Notwithstanding  the  provisions  of  the  MARTA  Act,  any  county, 
municipality,  special  tax  or  community  improvement  district,  political 
subdivision  of  this  state  outside  the  metropolitan  area,  or  any  combi¬ 
nation  thereof  may  execute  a  transportation  services  contract  with  the 
authority  to  provide  public  transportation  services,  facilities,  or  both, 
for,  to,  or  within  such  county,  municipality,  district,  subdivision,  or 
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combination  thereof.  Under  a  transportation  services  contract  executed 
pursuant  to  this  subsection: 

(1)  The  services  and  facilities  shall  be  provided  pursuant  to  a 
transportation  services  contract  meeting  the  requirements  therefor 
under  subsection  (a)  of  this  Code  section;  and 

(2)  The  contract  shall  not  authorize  the  construction  of  any  exten¬ 
sion  of  or  addition  to  the  authority’s  existing  rapid  rail  system.  (Code 
1981,  §  32-9-19,  enacted  by  Ga.  L.  2018,  p.  377,  §  3-1/HB  930.) 

Effective  date.  —  This  Code  section 
became  effective  May  3,  2018. 

32-9-20.  Rapid  transit  contract  with  Gwinnett  County. 

(a)(1)  Any  provisions  to  the  contrary  in  the  MARTA  Act  notwith¬ 
standing  and  pursuant  to  the  authority  granted  under  a  provision  of 
the  Constitution  enacted  by  Ga.  L.  1964,  p.  1008,  and  subject  to  such 
limitations  set  forth  in  this  Code  section,  the  authority  and  the  board 
of  commissioners  of  Gwinnett  County  may  negotiate  and  determine 
the  extent  of  financial  participation  and  the  time  or  times  such 
financial  participation  may  be  required  with  respect  to  Gwinnett 
County  in  order  to  finance  the  provision  of  a  rapid  transit  system 
through  the  joint  instrumentality  of  the  authority.  Except  as  provided 
in  Code  Section  32-9-19  if  such  county  is  entering  into  a  transporta¬ 
tion  services  contract,  such  determination  shall  take  the  form  of  a 
rapid  transit  contract  to  be  entered  into  between  the  authority  and 
the  local  government.  The  final  execution  of  a  rapid  transit  contract 
shall  be  completed  in  every  instance  in  the  manner  hereinafter  set 
forth  in  this  Code  section. 

(2)  As  one  method  of  providing  the  financial  participation  deter¬ 
mined  by  the  board  of  commissioners  and  the  authority  to  be 
Gwinnett  County’s  proper  share  of  the  cost  of  financing  a  rapid 
transit  project  or  projects,  Gwinnett  County  may,  in  the  manner 
prescribed  by  law  and  subject  to  the  conditions  and  limitations 
prescribed  by  law,  issue  its  general  obligation  bonds,  pay  over  the 
proceeds  thereof  to  the  authority,  and  thereby  complete  and  make 
final  the  execution  of  the  proposed  rapid  transit  contract  anticipated 
by  such  bond  authorization  and  issuance  and  the  authority  shall 
agree  in  such  contract  to  perform  for  such  local  government  the 
aforesaid  governmental  function  and  to  provide  specified  public 
transportation  services  and  facilities. 

(3)  As  an  alternative  method  of  providing  the  financial  participa¬ 
tion  determined  by  the  board  of  commissioners  and  the  authority  to 
be  Gwinnett  County’s  proper  share  of  the  cost  of  financing  a  rapid 
transit  project  or  projects,  Gwinnett  County  may  enter  into  a  rapid 
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transit  contract  or  contracts  calling  for  the  authority  to  perform  for  it 
the  aforesaid  governmental  function  and  calling  for  it  to  make 
periodic  payments  to  the  authority  for  the  public  transportation 
services  and  facilities  contracted  for,  which  payments  may  include 
amounts  required  to  defray  the  periodic  principal  and  interest 
payments  on  any  obligations  issued  by  the  authority  for  the  purpose 
of  financing  the  cost  of  any  rapid  transit  project  or  projects,  amounts 
necessary  to  establish  and  maintain  reasonable  reserves  to  insure  the 
payment  of  said  debt  service  and  to  provide  for  renewals,  extensions, 
repairs  and  improvements  and  additions  to  any  project  or  projects, 
and  amounts  required  to  defray  any  operational  deficit  which  the 
system  or  any  part  thereof  may  incur  from  time  to  time. 

(b)  The  board  of  commissioners  of  Gwinnett  County,  subject  to  the 
conditions  provided  in  this  Code  section,  shall  be  authorized  to  enter 
into  a  rapid  transit  contract  for  and  on  behalf  of  the  county  with  the 
authority  for  the  provision  of  the  aforesaid  services  and  extension  of  the 
existing  system  to  and  from  and  within  said  county  subject  to  approval 
by  a  majority  of  the  qualified  voters  within  said  county  voting  in  a 
referendum  as  provided  for  in  subsection  (c)  of  this  Code  section.  As  a 
condition  precedent  to  the  board  of  commissioners  of  Gwinnett  County 
holding  such  referendum,  if  a  rapid  transit  contract  is  entered  into  after 
January  1,  2019,  the  rapid  transit  service  to  be  provided  through  the 
execution  of  a  rapid  transit  contract  shall  be  from  the  regional  transit 
plan  and  approved  by  the  Atlanta-regional  Transit  Link  “ATL”  Author¬ 
ity. 

(c)  The  procedure  for  holding  the  referendum  called  for  in  subsection 
(b)  of  this  Code  section  shall  be  as  follows:  There  shall  be  published  in 
a  newspaper  having  general  circulation  throughout  the  territory  of 
Gwinnett  County,  once  each  week  for  four  weeks  immediately  preceding 
the  week  during  which  the  referendum  is  to  be  held,  a  notice  to  the 
electors  thereof  that  on  the  day  named  therein  an  election  will  be  held 
to  determine  the  question  of  whether  or  not  the  local  government  shall 
enter  into  the  proposed  rapid  transit  contract  and  said  notices  shall 
contain  the  full  text  of  said  proposed  contract,  which  contract  shall  set 
forth  the  obligations  of  the  parties  thereto.  It  is  expressly  provided, 
however,  that  none  of  the  documents  or  exhibits  which  are  incorporated 
in  such  contract  by  reference  or  are  attached  to  such  contract  and  made 
a  part  thereof  shall  be  published.  Such  special  election  shall  be  held  at 
all  the  election  districts  within  the  territorial  limits  of  Gwinnett 
County.  The  question  to  be  presented  to  the  electorate  in  any  such 
referendum  shall  be  and  shall  be  stated  on  the  ballots  or  ballot  label  as 
follows: 

“Gwinnett  County  has  executed  a  contract  for  the  provision  of  transit 
services,  dated  as  of  (insert  date). 
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Shall  this  contract  be  approved? 

YES _ NO _ ” 

The  question  shall  be  published  as  a  part  of  the  aforesaid  notice  of 
election.  Such  election  shall  be  governed  by  and  held  and  conducted  in 
accordance  with  the  provisions  of  law  from  time  to  time  governing  the 
holding  of  special  elections  as  provided  in  Chapter  2  of  Title  21,  the 
“Georgia  Election  Code.”  After  the  returns  of  such  an  election  have  been 
received,  and  the  same  have  been  canvassed  and  computed,  the  result 
shall  be  certified  to  the  board  of  commissioners  of  Gwinnett  County,  in 
addition  to  any  other  person  designated  by  law  to  receive  the  same,  and 
such  board  of  commissioners  shall  officially  declare  the  result  thereof. 

(d)  If  a  majority  of  those  voting  in  such  an  election  vote  in  favor  of  the 
proposition  submitted,  then  the  rapid  transit  contract  as  approved  shall 
become  valid  and  binding  in  accordance  with  its  terms. 

(e)  The  board  of  commissioners  of  Gwinnett  County  may  elect  any 
method  provided  in  subsection  (a)  of  this  Code  section  to  finance  the 
participation  required  of  it  in  whole  or  in  part,  and  the  election  of  one 
method  shall  not  preclude  the  election  of  another  method  with  respect 
thereto  or  with  respect  to  any  additional  or  supplementary  participa¬ 
tion  determined  to  be  necessary. 

(f)  When  the  authority  and  the  board  of  commissioners  of  Gwinnett 
County  have  completed  and  fully  executed  a  rapid  transit  contract  in 
compliance  with  the  requirements  of  this  Code  section,  and  the  voters 
shall  have  approved  such  contract  as  herein  provided,  such  contract 
shall  constitute  an  obligation  on  the  part  of  the  local  government  for  the 
payment  of  which  its  good  faith  and  credit  are  pledged,  but  in  no  other 
way  can  the  good  faith  and  credit  of  any  local  government  be  pledged 
with  respect  to  a  rapid  transit  contract. 

(g)  The  board  of  commissioners  of  Gwinnett  County  may  use  public 
funds  to  provide  for  a  rapid  transit  system  within  the  metropolitan  area 
and  may  levy  and  collect  any  taxes  authorized  to  it  by  law  to  the  extent 
necessary  to  fulfill  the  obligations  incurred  in  a  rapid  transit  contract  or 
contracts  with  the  authority. 

(h)  Gwinnett  County  may  transfer  to  the  authority  any  property  or 
facilities,  or  render  any  services,  with  or  without  consideration,  which 
may  be  useful  to  the  establishment,  operation,  or  administration  of  the 
rapid  transit  system  contemplated  hereunder,  and  may  contract  with 
the  authority  for  any  other  purpose  incidental  to  the  establishment, 
operation,  or  administration  of  such  system,  or  any  part  or  project 
thereof  or  the  usual  facilities  related  thereto.  (Code  1981,  §  32-9-20, 
enacted  by  Ga.  L.  2018,  p.  377,  §  3-1/HB  930.) 
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Effective  date.  —  This  Code  section 
became  effective  May  3,  2018. 

32-9-21.  (Repealed  effective  December  1,  2019)  Creation  of  Cobb 
County  Special  District  for  Transit  Committee;  meet¬ 
ings;  contracting;  abolishment. 

(a)  There  is  created  a  Cobb  County  Special  District  for  Transit 
Committee  to  be  composed  of  the  members  of  the  board  of  commission¬ 
ers  of  Cobb  County  and  the  members  of  the  House  of  Representatives 
and  Senate  whose  respective  districts  include  any  portion  of  Cobb 
County 

(b)  The  first  meeting  of  the  committee  shall  be  called  by  the  chair¬ 
person  of  the  board  of  commissioners.  A  chairperson  of  the  committee 
shall  be  selected  by  majority  vote  of  the  members  at  the  first  meeting. 
The  committee  shall  formulate  a  map  for  a  proposed  special  district 
within  Cobb  County  for  the  provision  of  public  transportation  services 
and  for  the  construction,  maintenance,  and  operation  of  transportation 
projects  to  and  from  and  within  said  district  by  the  authority.  Such 
proposed  special  district  shall  be  known  as  the  Cobb  County  Special 
District  for  Transit.  The  committee  shall  be  authorized  to  solicit  input 
from  the  residents  of  Cobb  County  and  hold  public  meetings  for  use  in 
the  development  of  the  map  of  such  proposed  district. 

(c)  The  committee  shall  appoint  two  subcommittees  to  approve  the 
proposed  map,  prior  to  submission  of  the  map  to  the  full  committee  for 
final  approval.  One  subcommittee  shall  be  composed  of  the  members  of 
the  board  of  commissioners  and  the  other  subcommittee  shall  be 
composed  of  the  legislative  members.  Each  subcommittee  shall  elect  a 
chairperson  by  majority  vote  and  may  adopt  rules  as  deemed  necessary. 
No  map  shall  be  brought  before  the  whole  committee  for  consideration 
until  such  map  has  been  approved  by  majority  vote  of  both  subcommit¬ 
tees. 

(d)  Upon  final  approval  of  the  map  by  a  majority  vote  of  the  whole 
committee,  the  committee  shall  negotiate  terms  of  a  proposed  rapid 
transit  contract  between  the  authority  and  Cobb  County  on  behalf  of 
the  special  district  in  consultation  with  the  Atlanta-region  Transit  Link 
“ATL”  Authority,  if  such  contract  is  to  be  entered  into  after  January  1, 
2019.  Such  proposed  rapid  transit  contract  shall  include  the  extent  of 
financial  participation  and  the  time  or  times  such  financial  participa¬ 
tion  may  be  required  with  respect  to  Cobb  County  in  order  to  finance 
the  provision  of  a  rapid  transit  system  through  the  joint  instrumental¬ 
ity  of  the  authority.  The  committee  may  recommend  one  or  both  of  the 
following  methods  for  providing  such  financial  participation: 

(1)  In  the  manner  prescribed  by  law  and  subject  to  the  conditions 

and  limitations  prescribed  by  law,  Cobb  County  may  issue  its  general 
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obligation  bonds,  pay  over  the  proceeds  thereof  to  the  authority,  and 
thereby  complete  and  make  final  the  execution  of  the  proposed  rapid 
transit  contract  anticipated  by  such  bond  authorization  and  issuance 
and  the  authority  shall  agree  in  such  contract  to  perform  specified 
public  transportation  services  for  the  Cobb  County  Special  District 
for  Transit  and  to  provide  specified  construction,  maintenance,  and 
operation  of  transportation  projects;  or 

(2)  Cobb  County  may  enter  into  a  rapid  transit  contract  or  con¬ 
tracts  calling  for  the  authority  to  perform  specified  public  transpor¬ 
tation  services  for  the  Cobb  County  Special  District  for  Transit  and  to 
provide  specified  construction,  maintenance,  and  operation  of  trans¬ 
portation  projects.  In  such  contract  or  contracts,  Cobb  County,  acting 
on  behalf  of  the  special  district,  shall  make  periodic  payments  to  the 
authority  for  the  public  transportation  services  and  facilities  con¬ 
tracted  for,  which  payments  may  include  amounts  required  to  defray 
the  periodic  principal  and  interest  payments  on  any  obligations 
issued  by  the  authority  for  the  purpose  of  financing  the  cost  of  any 
rapid  transit  project  or  projects,  amounts  necessary  to  establish  and 
maintain  reasonable  reserves  to  insure  the  payment  of  said  debt 
service  and  to  provide  for  renewals,  extensions,  repairs,  and  improve¬ 
ments  and  additions  to  any  project  or  projects,  and  amounts  required 
to  defray  any  operational  deficit  which  the  system  or  any  part  thereof 
may  incur  from  time  to  time. 

The  committee  may  elect  any  method  provided  in  this  subsection  as  a 
recommendation  to  finance  the  participation  required  of  Cobb  County, 
in  whole  or  in  part,  and  the  election  of  one  method  shall  not  preclude 
the  election  of  another  method  with  respect  thereto  or  with  respect  to 
any  additional  or  supplementary  participation  determined  to  be  neces¬ 
sary. 

(e)  The  committee  shall  provide  to  the  board  of  commissioners  of 
Cobb  County  the  recommended  map  for  the  special  district,  which  was 
approved  by  majority  vote  of  the  committee,  and  a  proposed  rapid 
transit  contract,  no  later  than  December  1,  2019. 

(f)  Any  final  execution  of  a  rapid  transit  contract  for  the  Cobb 
County  Special  District  for  Transit  shall  be  completed  by  the  board  of 
commissioners  of  Cobb  County  and  the  authority  pursuant  to  the 
requirements  set  forth  in  Code  Section  32-9-22. 

i 

(g)  The  committee  shall  stand  abolished  and  this  Code  section  shall 
stand  repealed  by  operation  of  law  on  December  1,  2019.  (Code  1981, 
§  32-9-21,  enacted  by  Ga.  L.  2018,  p.  377,  §  3-1/HB  930.) 

Effective  date.  —  This  Code  section  Code  Commission  notes.  —  Pursuant 
became  effective  May  3,  2018.  to  Code  Section  28-9-5,  in  2018,  “the  board 
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of  commissioners  of  Cobb  County”  was 
substituted  for  “the  Cobb  County  board  of 
commissioners”  in  subsection  (f ). 

32-9-22.  Rapid  transit  contract  with  Cobb  County  on  behalf  of 
the  Cobb  County  Special  District  for  Transit. 

(a)  Any  provisions  to  the  contrary  in  the  MARTA  Act  notwithstand¬ 
ing  and  pursuant  to  the  authority  granted  under  a  provision  of  the 
Constitution  enacted  by  Ga.  L.  1964,  p.  1008,  and  subject  to  such 
limitations  set  forth  in  this  Code  section,  the  authority  and  the  board  of 
commissioners  of  Cobb  County  may,  after  taking  into  consideration  the 
recommendations  of  the  Cobb  County  Special  District  for  Transit 
Committee,  adopt  the  map  recommended  by  such  committee  by  passage 
of  a  resolution  or  ordinance  and,  upon  such  passage,  enter  into  a  rapid 
transit  contract.  The  contract  entered  into  shall  be  based  solely  upon 
the  recommendation  of  the  committee.  The  final  execution  of  a  rapid 
transit  contract  shall  be  completed  in  every  instance  in  the  manner 
hereinafter  set  forth  in  this  Code  section. 

(b)  The  board  of  commissioners  of  Cobb  County,  subject  to  the 
conditions  provided  in  this  Code  section,  shall  be  authorized  to  enter 
into  a  rapid  transit  contract  for  and  on  behalf  of  the  Cobb  County 
Special  District  for  Transit  with  the  authority  for  the  provision  of  the 
aforesaid  services  and  extension  of  the  existing  system  to  and  from  and 
within  said  district  subject  to  approval  by  a  majority  of  the  qualified 
voters  within  said  district  voting  in  a  referendum  as  provided  for  in 
subsection  (c)  of  this  Code  section.  As  a  condition  precedent  to  the  board 
of  commissioners  of  Cobb  County  holding  such  referendum,  the  rapid 
transit  service  to  be  provided  through  the  execution  of  a  rapid  transit 
contract  shall  be  based  upon  the  map  and  rapid  transit  contract  terms 
approved  by  majority  vote  of  the  Cobb  County  Special  District  for 
TVansit  Committee,  be  from  the  regional  transit  plan,  and  be  approved 
by  the  Atlanta-regional  Transit  Link  “ATL”  Authority  if  the  contract  is 
to  be  entered  into  after  January  1,  2019. 

(c)  The  procedure  for  holding  the  referendum  called  for  in  subsection 
(b)  of  this  Code  section  shall  be  as  follows:  There  shall  be  published  in 
a  newspaper  having  general  circulation  throughout  the  territory  of  the 
Cobb  County  Special  District  for  Transit,  once  each  week  for  four  weeks 
immediately  preceding  the  week  during  which  the  referendum  is  to  be 
held,  a  notice  to  the  electors  thereof  that  on  the  day  named  therein  an 
election  will  be  held  to  determine  the  question  of  whether  or  not  the 
local  government  shall  enter  into  the  proposed  rapid  transit  contract 
and  said  notices  shall  contain  the  full  text  of  said  proposed  contract, 
which  contract  shall  set  forth  the  obligations  of  the  parties  thereto.  It  is 
expressly  provided,  however,  that  none  of  the  documents  or  exhibits 
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which  are  incorporated  in  such  contract  by  reference  or  are  attached  to 
such  contract  and  made  a  part  thereof  shall  be  published.  Such  special 
election  shall  be  held  at  all  the  election  districts  within  the  territorial 
limits  of  the  Cobb  County  Special  District  for  Transit.  The  question  to 
be  presented  to  the  electorate  in  any  such  referendum  shall  be  stated  on 
the  ballots  or  ballot  label  as  follows: 

“Cobb  County  has  executed  a  contract  for  the  provision  of  transit 
services  for  the  Cobb  County  Special  District  for  Transit,  dated  as  of 
(insert  date). 

Shall  this  contract  be  approved? 

YES _ NO _ ” 

The  question  shall  be  published  as  a  part  of  the  aforesaid  notice  of 
election.  Such  election  shall  be  governed  by  and  held  and  conducted  in 
accordance  with  the  provisions  of  law  from  time  to  time  governing  the 
holding  of  special  elections  as  provided  in  Chapter  2  of  Title  21,  the 
“Georgia  Election  Code.”  After  the  returns  of  such  an  election  have  been 
received,  and  the  same  have  been  canvassed  and  computed,  the  result 
shall  be  certified  to  the  board  of  commissioners  of  Cobb  County,  in 
addition  to  any  other  person  designated  by  law  to  receive  the  same,  and 
such  board  of  commissioners  shall  officially  declare  the  result  thereof. 

(d)  If  a  majority  of  those  voting  in  such  an  election  vote  in  favor  of  the 
proposition  submitted,  then  the  rapid  transit  contract  as  approved  shall 
become  valid  and  binding  in  accordance  with  its  terms. 

(e)  When  the  authority  and  the  board  of  commissioners  of  Cobb 
County  have  completed  and  fully  executed  a  rapid  transit  contract  in 
compliance  with  the  requirements  of  this  Code  section  on  behalf  of  the 
Cobb  County  Special  District  for  Transit,  and  the  voters  within  such 
special  district  shall  have  approved  such  contract  as  herein  provided, 
such  contract  shall  constitute  participation  of  the  county  in  the  author¬ 
ity  and  obligation  on  the  part  of  the  local  government  for  the  payment 
of  which  its  good  faith  and  credit  are  pledged,  but  in  no  other  way  can 
the  good  faith  and  credit  of  any  local  government  be  pledged  with 
respect  to  a  rapid  transit  contract. 

(f )  The  board  of  commissioners  of  Cobb  County  may  use  public  funds 
to  provide  for  a  rapid  transit  system  within  the  metropolitan  area  and 
may  levy  and  collect  any  taxes  authorized  to  it  by  law  to  the  extent 
necessary  to  fulfill  the  obligations  incurred  in  a  rapid  transit  contract  or 
contracts  with  the  authority. 

(g)  Cobb  County  may  transfer  to  the  authority  any  property  or 
facilities,  or  render  any  services,  with  or  without  consideration,  which 
may  be  useful  to  the  establishment,  operation,  or  administration  of  the 
rapid  transit  system  contemplated  hereunder,  and  may  contract  with 
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the  authority  for  any  other  purpose  incidental  to  the  establishment, 
operation,  or  administration  of  such  system,  or  any  part  or  project 
thereof  or  the  usual  facilities  related  thereto. 

(h)  In  the  event  a  rapid  transit  contract  has  not  been  entered  into  on 
behalf  of  the  Cobb  County  Special  District  for  Transit  or  the  referendum 
required  by  this  Code  section  fails  to  receive  the  requisite  majority  vote 
for  approval  prior  to  December  1,  2019,  this  Code  section  shall  stand 
repealed  by  operation  of  law  on  such  date.  (Code  1981,  §  32-9-22, 
enacted  by  Ga.  L.  2018,  p.  377,  §  3-1/HB  930.) 

Effective  date.  —  This  Code  section 
became  effective  May  3,  2018. 

32-9-23.  Retail  sales  and  use  tax  in  Gwinnett  and  Cobb  counties; 
rate;  proceeds;  utilization. 

(a)  In  the  event  Gwinnett  County  and  the  authority  enter  into  a 
rapid  transit  contract  which  is  approved  by  a  majority  of  voters,  a  retail 
sales  and  use  tax  shall  be  authorized  to  be  levied  pursuant  to  the 
conditions  and  limitations  set  forth  in  Section  25  of  the  MARTA  Act, 
except  as  provided  to  the  contrary  in  subsection  (c)  of  this  Code  section. 
Such  additional  tax  shall  not  count  toward  any  local  sales  tax  limitation 
provided  for  by  Code  Section  48-8-6. 

(b) (1)  In  the  event  Cobb  County,  acting  for  and  on  behalf  of  the  Cobb 
County  Special  District  for  Transit,  and  the  authority  enter  into  a 
rapid  transit  contract  which  is  approved  by  a  majority  of  voters 
within  such  district,  a  retail  sales  and  use  tax  shall  be  authorized  to 
be  levied  pursuant  to  the  conditions  and  limitations  set  forth  in 
Section  25  of  the  MARTA  Act.  Such  tax  shall  be  levied  only  within  the 
geographical  area  contained  within  such  district.  Such  tax  shall  not 
count  toward  any  local  sales  tax  limitation  provided  for  by  Code 
Section  48-8-6. 

(2)  In  the  event  a  rapid  transit  contract  has  not  been  entered  into 
on  behalf  of  the  Cobb  County  Special  District  for  Transit  or  the 
referendum  required  by  Code  Section  32-9-22  fails  to  receive  the 
requisite  majority  vote  for  approval  prior  to  December  1,  2019,  this 
subsection  shall  stand  repealed  and  reserved  by  operation  of  law  on 
such  date. 

(c) (1)  The  retail  sales  and  use  tax  authorized  to  be  levied  pursuant  to 
this  Code  section  shall  be  at  a  rate  of  up  to  1  percent.  Any  tax  imposed 
under  this  Code  section  shall  be  in  increments  of  0.05  percent. 

(2)  The  proceeds  of  the  tax  authorized  to  be  levied  pursuant  to  this 
Code  section  shall  be  used  solely  by  each  local  government  to  fulfill 
the  obligations  incurred  in  the  contracts  entered  into  with  the 
authority  and  as  contemplated  by  this  article. 
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(3)  The  effective  date  of  the  tax  authorized  to  be  levied  pursuant  to 
this  Code  section  shall  be  the  first  day  of  the  first  calendar  month 
following  approval  of  the  tax  in  the  referendum  required  by  Code 
Sections  32-9-20  and  32-9-22  unless  a  later  effective  date  shall  have 
been  specified  in  the  resolution  or  ordinance  providing  for  the  levy  of 
the  tax;  provided  that,  with  respect  to  services  which  are  regularly 
billed  on  a  monthly  basis,  the  tax  shall  become  effective  with  the  first 
regular  billing  period  coinciding  with  or  following  the  effective  date  of 
the  tax. 

(4)  The  tax  authorized  to  be  levied  pursuant  to  this  Code  section 
shall  not  be  subject  to  any  restrictions  as  to  rate  provided  for  by  the 
MARTA  Act  and  shall  not  be  subject  to  the  provisions  of  subsection  (k) 
of  Section  25  of  the  MARTA  Act. 

(5)  A  tax  levied  pursuant  to  this  Code  section  shall  be  added  to  the 
state  sales  and  use  tax  imposed  by  Article  1  of  Chapter  8  of  Title  48 
and  the  state  revenue  commissioner  is  authorized  and  directed  to 
establish  a  bracket  system  by  appropriate  rules  and  regulations  to 
collect  the  tax  imposed  under  this  Code  section.  (Code  1981, 
§  32-9-23,  enacted  by  Ga.  L.  2018,  p.  377,  §  3-1/HB  930.) 

Effective  date.  —  This  Code  section 
became  effective  May  3,  2018. 

32-9-24.  Appointment  of  Gwinnett  County  residents  to  board. 

Notwithstanding  subsections  (a)  and  (b)  of  Section  6  of  the  MARTA 
Act  to  the  contrary,  upon  approval  of  a  rapid  transit  contract  pursuant 
to  Code  Section  32-9-20,  the  board  of  commissioners  of  Gwinnett 
County  may  appoint  three  residents  of  the  county  to  the  board.  The 
board  of  commissioners  shall  designate  one  such  resident  to  serve  an 
initial  term  ending  on  December  31  in  the  second  full  year  after  the 
year  in  which  the  referendum  approving  said  rapid  transit  contract  was 
held  and  one  such  resident  to  serve  an  initial  term  ending  on  December 
31  in  the  fourth  full  year  after  the  year  in  which  the  referendum 
approving  said  rapid  transit  contract  was  held,  in  which  event  the 
board  shall,  subsections  (a)  and  (b)  of  Section  6  of  the  MARTA  Act  to  the 
contrary  notwithstanding,  be  composed  of  such  additional  members. 
Upon  the  conclusion  of  the  initial  terms  provided  for  in  this  Code 
section,  the  board  of  commissioners  of  Gwinnett  County  shall  appoint  a 
successor  thereto  for  a  term  of  office  of  four  years.  (Code  1981, 
§  32-9-24,  enacted  by  Ga.  L.  2018,  p.  377,  §  3-1/HB  930.) 


Effective  date.  —  This  Code  section 
became  effective  May  3,  2018. 
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CHAPTER  10 

PUBLIC  AUTHORITIES 


Article  2 

State  Road  and  Tollway  Authority 

Part  1 

General  Provisions 

Sec. 

32-10-60.  Definitions. 

32-10-63.  Powers  of  authority  generally. 

32-10-63.1.  Exemption  for  transit  service 
buses,  motor  vehicles,  and 
rapid  rail  systems  from  re¬ 
quirements  relating  to  identi¬ 
fication  and  regulation  of  mo¬ 
tor  vehicles. 

32-10-64.  General  toll  powers;  police 
powers;  rules  and  regula¬ 
tions. 

32-10-65.  Fixing,  revising,  charging, 
and  collecting  tolls;  use  and 
disposition  of  tolls  generally. 

32-10-65.2.  Annual  reporting. 

32-10-68.  Letting  of  contracts  by  com¬ 
petitive  bids. 


Sec. 

32-10-73.  Designation  of  moneys  re¬ 
ceived  pursuant  to  article  as 
trust  funds. 

32-10-76.  (Effective  until  July  1,  2021. 

See  note.)  Grant  programs; 
pilot  program  formation;  fac¬ 
tors  to  be  considered  in  select¬ 
ing  pilot  projects;  procedures; 
eligible  projects. 

Part  2 

Revenue  Bonds 


32-10-107.  Confirmation  and  validation 
of  bonds. 

32-10-109.  Covenant  with  holders  as  to 
tax-exempt  status  of  author¬ 
ity  property  and  bonds. 

Part  3 


Transportation  Infrastructure  Bank 

32-10-127.  Loans  and  other  financial  as¬ 
sistance;  determination  of  eli¬ 
gible  projects. 


ARTICLE  2 

STATE  ROAD  AND  TOLLWAY  AUTHORITY 

Part  1 

General  Provisions 


32-10-60.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Approach”  means  that  distance  on  either  end  of  a  bridge  as 
shall  be  required  to  develop  the  maximum  traffic  capacity  of  a  bridge, 
including  but  not  limited  to  necessary  rights  of  way,  grading,  paving, 
minor  drainage  structures,  and  such  other  construction  necessary  to 
the  approach. 

(2)  “Authority”  means  the  State  Tollway  Authority  created  by  the 
“State  Tollway  Authority  Act,”  Ga.  L.  1953,  Jan. -Feb.  Sess.,  p.  302,  as 
amended  particularly  by  Ga.  L.  1972,  p.  179,  and  on  and  after  April 
30,  2001,  also  means  the  State  Road  and  Tollway  Authority. 
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(3)  “Bridge”  means  a  structure,  including  the  approaches  thereto, 
erected  in  order  to  afford  unrestricted  vehicular  passage  over  any 
obstruction  in  any  public  road,  including  but  not  limited  to  rivers, 
streams,  ponds,  lakes,  bays,  ravines,  gullies,  railroads,  public  high¬ 
ways,  and  canals. 

(4)  “Cost  of  project”  means  the  cost  of  construction,  including 
relocation  or  adjustments  of  utilities;  the  cost  of  all  lands,  properties, 
rights,  easements,  and  franchises  acquired;  relocation  expenses;  the 
cost  of  all  machinery  and  equipment  necessary  for  the  operation  of 
the  project;  financing  charges;  interest  prior  to  and  during  construc¬ 
tion  and  for  such  a  period  of  time  after  completion  of  construction  as 
shall  be  deemed  necessary  to  allow  the  earnings  of  the  project  to 
become  sufficient  to  meet  the  requirements  of  the  bond  issue;  the  cost 
of  engineering,  legal  expenses,  plans  and  specifications,  and  other 
expenses  necessary  or  incident  to  determining  the  feasibility  or 
practicability  of  the  project;  administrative  expenses;  and  such  other 
expenses  as  may  be  necessary  or  incident  to  the  financing  authorized 
in  this  article,  the  construction  of  any  project,  and  the  placing  of  the 
same  in  operation.  Any  obligation  or  expense  incurred  for  any  of  the 
foregoing  purposes  shall  be  regarded  as  a  part  of  the  cost  of  the 
project  and  may  be  paid  or  reimbursed  as  such  out  of  the  proceeds  of 
revenue  bonds  issued  for  such  project  under  this  article. 

(5)  “Project”  means  land  public  transportation  systems,  including: 
(A)  one  or  more  roads  or  bridges  or  a  system  of  roads,  bridges,  and 
tunnels  or  improvements  thereto  included  on  an  approved  state-wide 
transportation  improvement  program  on  the  Developmental  High¬ 
way  System  as  set  forth  in  Code  Section  32-4-22,  as  now  or  hereafter 
amended,  or  a  comprehensive  transportation  plan  pursuant  to  Code 
Section  32-2-3  or  which  are  toll  access  roads,  bridges,  or  tunnels,  with 
access  limited  or  unlimited  as  determined  by  the  authority,  and  such 
buildings,  structures,  parking  areas,  appurtenances,  and  facilities 
related  thereto,  including  but  not  limited  to  approaches,  cross  streets, 
roads,  bridges,  tunnels,  and  avenues  of  access  for  such  system;  (B) 
any  program  for  mass  transportation  or  mass  transportation  facili¬ 
ties  as  approved  by  the  authority  and  the  department  and  such 
buildings,  structures,  parking  areas,  appurtenances,  and  facilities 
related  thereto,  including,  but  not  limited  to,  approaches,  cross 
streets,  roads,  bridges,  tunnels,  and  avenues  of  access  for  such 
facilities;  and  (C)  any  project  undertaken  pursuant  to  a 
public-private  initiative  as  authorized  pursuant  to  Code  Section 
32-2-78. 

(6)  “Relocation  expenses”  means  all  necessary  relocation  expenses, 
replacement  housing  expenses,  relocation  advisory  services,  expenses 
incident  to  the  transfer  of  real  property,  and  litigation  expenses  of 
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any  individual,  family,  business,  farm  operation,  or  nonprofit  organi¬ 
zation  displaced  by  authority  projects  to  the  extent  authorized  by  the 
Uniform  Relocation  Assistance  and  Real  Property  Acquisition  Poli¬ 
cies  Act  of  1970,  as  amended  by  the  Uniform  Relocation  Act  Amend¬ 
ments  of  1987,  Title  IV  of  Public  Law  100-17. 

(6.1)  “Revenue”  or  “revenues”  shall  mean  any  and  all  moneys 
received  from: 

(A)  The  collection  of  tolls  authorized  by  Code  Sections  32-10-64 
and  32-10-65,  any  federal  highway  funds  and  reimbursements,  any 
other  federal  highway  assistance  received  from  time  to  time  by  the 
authority,  any  other  moneys  of  the  authority  pledged  for  such 
purpose,  any  other  moneys  received  by  the  authority  pursuant  to 
the  Georgia  Transportation  Infrastructure  Bank,  and  any  moneys 
received  pursuant  to  a  public-private  initiative  as  authorized 
pursuant  to  Code  Section  32-2-78;  and 

(B)  (Repealed  effective  July  1,  2021.)  Any  federal  highway 
transit  funds  and  reimbursements  and  any  other  federal  highway 
transit  assistance  received  from  time  to  time  by  the  authority.  This 
subparagraph  shall  stand  repealed  by  operation  of  law  on  July  1, 
2021. 

(7)  “Revenue  bonds,”  “revenue  bond,”  “bonds,”  or  “bond”  means  any 
bonds,  notes,  interim  certificates,  reimbursement  anticipation  notes, 
or  other  evidences  of  indebtedness  of  the  authority  authorized  by  Part 
2  of  this  article,  including  without  limitation  obligations  issued  to 
refund  any  of  the  foregoing. 

(8)  “Self-liquidating”  means  that,  in  the  judgment  of  the  authority, 
the  revenues  and  earnings  to  be  derived  by  the  authority  from  any 
project  or  combination  of  projects  or  from  any  other  revenues  avail¬ 
able  to  the  authority,  together  with  any  maintenance,  repair,  opera¬ 
tional  services,  funds,  rights  of  way,  engineering  services,  and  any 
other  in-kind  services  to  be  received  by  the  authority  from  appropri¬ 
ations  of  the  General  Assembly,  the  department,  other  state  agencies 
or  authorities,  the  United  States  government,  or  any  county  or 
municipality  or  from  disbursements  from  any  person,  firm,  corpora¬ 
tion,  limited  liability  company,  or  other  type  of  entity  shall  be 
sufficient  to  provide  for  the  maintenance,  repair,  and  operation  and  to 
pay  the  principal  and  interest  of  revenue  bonds  which  may  be  issued 
for  the  cost  of  such  project,  projects,  or  combination  of  projects. 

(9)  “Utility”  means  any  publicly,  privately,  or  cooperatively  owned 
line,  facility,  or  system  for  producing,  transmitting,  transporting,  or 
distributing  communications,  power,  electricity,  light,  heat,  gas,  oil 
products,  passengers,  water,  steam,  clay,  waste,  storm  water  not 
connected  with  highway  drainage,  and  other  similar  services  and 
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commodities,  including  publicly  owned  fire  and  police,  and  traffic 
signals  and  street  lighting  systems,  which  directly  or  indirectly  serve 
the  public.  This  term  also  means  a  person,  municipal  corporation, 
county,  state  agency,  or  public  authority  which  owns  or  manages  a 
utility  as  defined  in  this  paragraph.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p. 
302,  §  3;  Ga.  L.  1972,  p.  179,  §  3;  Code  1933,  §  95A-1238,  enacted  by 
Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  44;  Ga.  L.  1976,  p. 
775,  §  3;  Ga.  L.  1977,  p.  1285,  §  1;  Ga.  L.  1982,  p.  3,  §  32;  Ga.  L. 
1986,  p.  1241,  §  1;  Ga.  L.  1988,  p.  227,  §  1;  Ga.  L.  2001,  p.  1251, 
§  1-6;  Ga.  L.  2008,  p.  73,  §  1/HB  1019;  Ga.  L.  2017,  p.  760,  §  1/SB 
183;  Ga.  L.  2018,  p.  377,  §  4-2/HB  930.) 


The  2017  amendment,  effective  July 
1,  2017,  in  paragraph  (5),  deleted  “and”  at 
the  end  of  subparagraph  (A),  added  and” 
at  the  end  of  subparagraph  (B),  and  added 
subparagraph  (C);  in  paragraph  (6.1),  de¬ 
leted  “and”  preceding  “any  other  moneys” 
in  the  middle,  and  added  “,  and  any  mon¬ 
eys  received  pursuant  to  a  public-private 
initiative  as  authorized  pursuant  to  Code 
Section  32-2-78”  at  the  end;  and  in  para¬ 
graph  (8),  substituted  “municipality  or 
from  disbursements  from  any  person, 
firm,  corporation,  limited  liability  com¬ 
pany,  or  other  type  of  entity”  for  “munici¬ 
pality,”  near  the  end. 


The  2018  amendment,  effective  May 
3,  2018,  in  paragraph  (6.1),  substituted 
“moneys  received  from:  (A)  The  collection” 
for  “moneys  received  from  the  collection” 
near  the  beginning;  in  subparagraph 
(6.1)(A),  deleted  “or  transit”  following 
“federal  highway”  twice  and  substituted  “; 
and”  for  a  period  at  the  end;  and  added 
subparagraph  (6.1)(B). 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  69  Mercer  L.  Rev. 
15  (2017). 


32-10-63.  Powers  of  authority  generally. 


The  authority  shall  have,  in  addition  to  any  other  powers  conferred  in 
this  article,  the  following  powers: 

(1)  To  have  a  seal  and  alter  the  same  at  its  pleasure; 

(2)  To  acquire  by  purchase,  lease,  exchange,  or  otherwise  and  to 
hold,  lease,  and  dispose  of  real  and  personal  property  of  every  kind 
and  character  for  its  corporate  purposes; 

(3)  To  appoint  such  additional  officers,  who  need  not  be  members  of 
the  authority,  as  the  authority  deems  advisable  and  to  employ  such 
experts,  employees,  and  agents  as  may  be  necessary,  in  its  judgment, 
to  carry  on  properly  the  business  of  the  authority;  to  fix  their 
compensation;  and  to  promote  and  discharge  same; 

(4)  To  acquire  in  its  own  name  by  purchase,  on  such  terms  and 
conditions  and  in  such  manner  as  it  may  deem  proper,  or  by 
condemnation  in  accordance  with  any  and  all  existing  laws  applicable 
to  the  condemnation  of  property  for  public  use,  including  but  not 
limited  to  those  procedures  in  Article  1  of  Chapter  3  of  this  title,  real 
property  or  rights  or  easements  therein  or  franchises  necessary  or 
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convenient  for  its  corporate  purposes;  and  to  use  the  same  so  long  as 
its  corporate  existence  shall  continue  and  to  lease  or  make  contracts 
with  respect  to  the  use  of  or  to  dispose  of  the  same  in  any  manner  it 
deems  to  the  best  advantage  of  the  authority,  the  authority  being 
under  no  obligation  to  accept  and  pay  for  any  property  condemned 
under  this  article  except  from  the  funds  provided  under  the  authority 
of  this  article;  and,  in  any  proceedings  to  condemn,  such  order  may  be 
made  by  the  court  having  jurisdiction  of  the  action  or  proceedings  as 
may  be  just  to  the  authority  and  to  the  owners  of  the  property  to  be 
condemned;  and  no  property  shall  be  acquired  under  this  article  upon 
which  any  lien  or  other  encumbrance  exists  unless  at  the  time  such 
property  is  so  acquired  a  sufficient  sum  of  money  be  deposited  in  trust 
to  pay  and  redeem  such  lien  or  encumbrance  in  full; 

(5)  To  make  such  contracts,  leases,  or  conveyances  as  the  legiti¬ 
mate  and  necessary  purposes  of  this  article  shall  require,  including 
but  not  limited  to  contracts  for  construction  or  maintenance  of 
projects,  provided  that  the  authority  shall  consider  the  possible 
economic,  social,  and  environmental  effects  of  each  project,  and  the 
authority  shall  assure  that  possible  adverse  economic,  social,  and 
environmental  effects  relating  to  any  proposed  project  have  been  fully 
considered  in  developing  such  project  and  that  the  final  decision  on 
the  project  is  made  in  the  best  overall  public  interest,  taking  into 
consideration  the  need  for  fast,  safe,  and  efficient  transportation, 
public  services,  and  the  cost  of  eliminating  or  minimizing  adverse 
economic,  social,  and  environmental  effects.  Furthermore,  in  order  to 
assure  that  adequate  consideration  is  given  to  economic,  social,  and 
environmental  effects  of  any  tollway  project  under  consideration,  the 
authority  shall: 

(A)  Follow  the  processes  required  for  federal-aid  highway  proj¬ 
ects,  as  determined  by  the  National  Environmental  Policy  Act  of 
1969,  as  amended,  except  that  final  approval  of  the  adequacy  of 
such  consideration  shall  rest  with  the  Governor,  as  provided  in 
subparagraph  (C)  of  this  paragraph,  acting  as  the  chief  executive  of 
the  state,  upon  recommendation  of  the  commissioner,  acting  as 
chief  administrative  officer  of  the  Department  of  Transportation; 

(B)  In  the  location  and  design  of  any  project,  avoid  the  taking  of 
or  disruption  of  existing  public  parkland  or  public  recreation  areas 
unless  there  are  no  prudent  or  feasible  project  location  alternates. 
The  determination  of  prudency  and  feasibility  shall  be  the  respon¬ 
sibility  of  the  authority  as  part  of  the  consideration  of  the  overall 
public  interest; 

(C)  Not  approve  and  proceed  with  acquisition  of  rights  of  way 
and  construction  of  a  project  until:  (i)  there  has  been  held,  or  there 
has  been  offered  an  opportunity  to  hold,  a  public  hearing  or  public 
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hearings  on  such  project  in  compliance  with  requirements  of  the 
Federal-aid  Highway  Act  of  1970,  as  amended,  except  that  neither 
acquisition  of  right  of  way  nor  construction  shall  be  required  to 
cease  on  any  federal-aid  project  which  has  received  federal  ap¬ 
proval  pursuant  to  the  National  Environmental  Policy  Act  of  1969, 
as  amended,  and  is  subsequently  determined  to  be  eligible  for 
construction  as  an  authority  project  utilizing,  in  whole  or  in  part,  a 
mix  of  federal  funds  and  authority  funds;  and  (ii)  the  adequacy  of 
environmental  considerations  has  been  approved  by  the  Governor, 
for  which  said  approval  of  the  environmental  considerations  may 
come  in  the  form  of  the  Governor’s  acceptance  of  a  federally 
approved  environmental  document;  and 

(D)  Let  by  public  competitive  bid  upon  plans  and  specifications 
approved  by  the  chief  engineer  or  his  or  her  successors  all  contracts 
for  the  construction  of  projects,  except  as  otherwise  provided  for 
projects  authorized  under  any  provisions  of  Code  Sections  32-2-78 
through  32-2-81; 

(6)  To  construct,  erect,  acquire,  own,  repair,  maintain,  add  to, 
extend,  improve,  operate,  and  manage  projects,  as  defined  in  para¬ 
graph  (5)  of  Code  Section  32-10-60,  the  cost  of  any  such  project  to  be 
paid  in  whole  or  in  part  from  the  proceeds  of  revenue  bonds  of  the 
authority,  from  other  funds  available  to  the  authority,  or  from  any 
combination  of  such  sources; 

(7) (A)  To  accept  and  administer  any  federal  highway  funds  and 
any  other  federal  highway  assistance  received  from  time  to  time  for 
the  State  of  Georgia  and  to  accept,  with  the  approval  of  the 
Governor,  loans  and  grants,  either  or  both,  of  money  or  materials  or 
property  of  any  kind  from  the  United  States  government  or  the 
State  of  Georgia  or  any  political  subdivision,  authority,  agency,  or 
instrumentality  of  either  of  them,  upon  such  terms  and  conditions 
as  the  United  States  government  or  the  State  of  Georgia  or  such 
political  subdivision,  authority,  agency,  or  instrumentality  of  either 
of  them  shall  impose; 

(B)  (Repealed  effective  July  1,  2021.)  To  accept  and  admin¬ 
ister  any  federal  transit  funds  and  any  other  federal  transit 
assistance  received  from  time  to  time  for  the  State  of  Georgia.  This 
subparagraph  shall  stand  repealed  by  operation  of  law  on  July  1, 
2021; 

(8) (A)  To  borrow  money  for  any  of  its  corporate  purposes,  to  issue 
negotiable  revenue  bonds  payable  from  revenues  of  such  projects, 
and  to  provide  for  the  payment  of  the  same  and  for  the  rights  of  the 
holders  thereof;  and 

(B)  To  enter  into  credit  enhancement  or  liquidity  agreements 
with  any  person,  firm,  corporation,  limited  liability  company,  or 
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other  type  of  entity  for  the  planning,  design,  construction,  acquisi¬ 
tion  of  land  for,  financing,  refinancing,  operating,  maintaining,  or 
carrying  out  of  any  project.  Such  credit  enhancement  or  liquidity 
agreements  may  be  secured  by  the  authority’s  loan  agreements, 
deeds  to  secure  debt,  security  agreements,  contracts,  or  other 
instruments  or  funds  derived  from  tolls,  fees,  or  other  charges, 
upon  such  terms  and  conditions  as  the  authority  shall  determine 
reasonable,  including  provision  for  the  establishment  and  mainte¬ 
nance  of  reserves  and  insurance  funds,  provided  that  the  obligation 
of  the  authority  under  any  such  agreements  shall  not  be  general 
obligation  of  the  authority,  but  shall  be  a  limited  obligation  of  the 
authority  payable  from  a  specific  source  of  funds  identified  for  such 
purpose.  Any  such  agreements  may  further  include  provisions  for 
guaranty,  insurance,  construction,  use,  operation,  maintenance, 
and  financing  of  a  project  as  the  authority  may  deem  necessary  or 
desirable; 

(9)  To  exercise  any  power  usually  possessed  by  private  corpora¬ 
tions  performing  similar  functions,  which  power  is  not  in  conflict  with 
the  Constitution  and  laws  of  Georgia; 

(10)  To  covenant  with  bondholders  for  the  preparation  of  annual 
budgets  for  each  project  and  for  approval  thereof  by  engineers  or 
other  representatives  designated  by  the  bondholders  of  each  project, 
as  may  be  provided  for  in  any  bond  issue  resolutions  or  trust 
indentures,  and  to  covenant  for  the  employment  of  experts  or  traffic 
engineers; 

(11)  To  lease  its  property  to  the  United  States  government,  the 
State  of  Georgia,  or  its  political  subdivisions,  including  any  agency, 
authority,  or  instrumentality  of  the  foregoing  governments  or  politi¬ 
cal  subdivisions,  as  well  as  to  persons,  public  or  private,  for  the 
construction  or  operation  of  facilities  of  benefit  to  the  general  public; 

(12)  By  or  through  its  authorized  agents  or  employees,  to  enter 
upon  any  lands,  waters,  and  premises  in  the  state  for  the  purpose  of 
making  surveys,  soundings,  drillings,  and  examinations  as  the  au¬ 
thority  may  deem  necessary  or  convenient  for  the  purposes  of  this 
article;  and  such  entry  shall  not  be  deemed  a  trespass.  The  authority 
shall,  however,  make  reimbursement  for  any  actual  damages  result¬ 
ing  from  such  activities; 

(13)  To  make  reasonable  regulations  for  the  installation,  construc¬ 
tion,  maintenance,  repairs,  renewal,  and  relocation  of  pipes,  mains, 
conduits,  cables,  wires,  towers,  poles,  and  other  equipment  and 
appliances  of  any  public  utility  in,  on,  along,  over,  or  under  any 
project; 

(14) (A)  To  pledge,  mortgage,  convey,  assign,  hypothecate,  or  other¬ 
wise  encumber  any  property  of  the  authority,  including  but  not 
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limited  to  real  property,  fixtures,  personal  property,  intangible 
property,  revenues,  income,  charges,  fees,  or  other  funds  and  to 
execute  any  lease,  trust  indenture,  trust  agreement,  resolution, 
agreement  for  the  sale  of  the  authority’s  bonds,  loan  agreement, 
mortgage,  deed  to  secure  debt,  trust  deed,  security  agreement, 
assignment,  or  other  agreement  or  instrument  as  may  be  necessary 
or  desirable,  in  the  judgment  of  the  authority,  to  secure  such  bonds; 
and 

(B)  To  acquire,  accept,  or  retain  equitable  interests,  security 
interests,  or  other  interests  in  any  property,  real  or  personal,  by 
deed  to  secure  debt,  assignment,  security  agreement,  pledge, 
conveyance,  contract,  lien,  loan  agreement,  or  other  consensual 
transfer,  with  any  such  instrument  terminating  when  the  bonds  for 
the  project  are  retired,  in  order  to  secure  repayment  under  a  credit 
enhancement  or  liquidity  agreement  and  taking  into  consideration 
the  public  benefit  to  be  derived  from  such  transfer;  and 

(15)  To  do  all  things  necessary  or  convenient  to  carry  out  the 
powers  expressly  given  in  this  article.  (Ga.  L.  1953,  Jan. -Feb.  Sess.,  p. 
302,  §  4;  Ga.  L.  1972,  p.  179,  §§  9-13;  Code  1933,  §  95A-1241, 
enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1974,  p.  1422,  §  45;  Ga.  L. 
1988,  p.  227,  §§  2-4;  Ga.  L.  1994,  p.  591,  §  11;  Ga.  L.  2001,  p.  1251, 
§  1-9;  Ga.  L.  2009,  p.  8,  §  32/SB  46;  Ga.  L.  2017,  p.  760,  §  2/SB  183; 
Ga.  L.  2018,  p.  377,  §  4-3/HB  930.) 


The  2017  amendment,  effective  July 
1,  2017,  added  except  as  otherwise  pro¬ 
vided  for  projects  authorized  under  any 
provisions  of  Code  Sections  32-2-78 
through  32-2-81”  at  the  end  of  subpara¬ 
graph  (5)(D);  designated  the  existing  pro¬ 
visions  of  paragraph  (8)  as  subparagraph 
(8)(A);  in  subparagraph  (8)(A),  added 
“and”  at  the  end;  added  subparagraph 
(8)(B);  designated  the  existing  provisions 
of  paragraph  (14)  as  subparagraph 
(14)(A);  and  added  subparagraph  (14)(B). 


The  2018  amendment,  effective  May 
3,  2018,  designated  the  existing  provi¬ 
sions  of  paragraph  (7)  as  subparagraph 
(7)(A),  and,  in  subparagraph  (7)(A),  de¬ 
leted  “or  federal  transit”  following  “federal 
highway”  near  the  beginning  and  deleted 
“or  transit”  following  “federal  highway” 
near  the  middle;  and  added  subparagraph 
(7)(B). 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  69  Mercer  L.  Rev. 
15  (2017). 


32-10-63.1.  Exemption  for  transit  service  buses,  motor  vehicles, 
and  rapid  rail  systems  from  requirements  relating  to 
identification  and  regulation  of  motor  vehicles. 


No  provision  of  Chapter  1  of  Title  40  shall  apply  to  any  bus,  other 
motor  vehicle,  or  rapid  rail  system  of  the  authority  which  provides 
transit  services.  (Code  1981,  §  32-10-63.1,  enacted  by  Ga.  L.  2018,  p. 
254,  §  1/SB  391.) 
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Effective  date.  —  This  Code  section 
became  effective  July  1,  2018. 

32-10-64.  General  toll  powers;  police  powers;  rules  and  regula¬ 
tions. 

(a) (1)  For  the  purpose  of  earning  sufficient  revenue  to  make  possible, 
in  conjunction  with  other  funds  available  to  the  authority,  the 
financing  of  the  construction  or  acquisition  of  projects  of  the  authority 
with  revenue  bonds,  the  authority  is  authorized  and  empowered  to 
collect  tolls  on  each  and  every  project  which  it,  the  department,  or 
local  governing  authority  shall  cause  to  be  constructed.  It  is  found, 
determined,  and  declared  that  the  necessities  of  revenue  bond 
financing  are  such  that  the  authority’s  toll  earnings  on  each  project  or 
projects,  in  conjunction  with  other  funds  available  to  the  authority, 
must  exceed  the  actual  maintenance,  repair,  and  normal  reserve 
requirements  of  such  projects,  together  with  monthly  or  yearly  sums 
needed  for  the  sinking  fund  payments  upon  the  principal  and  interest 
obligations  of  financing  such  project  or  projects;  however,  within  the 
framework  of  these  legitimate  necessities  of  the  authority  and  subject 
to  all  bond  resolutions,  trust  indentures,  and  all  other  contractual 
obligations  of  the  authority,  the  authority  is  charged  with  the  duty  of 
the  operation  of  all  projects  in  the  aggregate  at  the  most  reasonable 
possible  level  of  toll  charges;  and,  furthermore,  the  authority  is 
charged  with  the  responsibility  of  a  reasonable  and  equitable  adjust¬ 
ment  of  such  toll  charges  as  between  the  various  classes  of  users  of 
any  given  project  in  which  the  repayment  of  financing  is  the  primary 
or  exclusive  purpose  for  the  exercise  of  the  toll  power  of  the  authority. 

(2)  For  the  purpose  of  managing  the  flow  of  traffic,  the  authority  is 
authorized  and  empowered  to  collect  tolls  on  each  and  every  project 
which  it,  the  department,  or  local  governing  authority  shall  cause  to 
be  constructed  in  which  managing  the  flow  of  traffic  is  the  primary  or 
exclusive  purpose.  It  is  found,  determined,  and  declared  that  the 
necessities  of  managing  the  flow  of  traffic  are  such  that  the  authority 
is  charged  with  the  responsibility  of  taking  into  consideration  value 
pricing  and  lane  management  as  those  terms  are  described  in 
subsection  (d)  of  Code  Section  40-6-54  in  determining  toll  charges  on 
such  projects. 

(b)  In  the  exercise  of  the  authority’s  toll  powers,  the  authority  is 
authorized  to  exercise  so  much  of  the  police  powers  of  the  state  as  shall 
be  necessary  to  maintain  the  peace  and  accomplish  the  orderly  han¬ 
dling  of  the  traffic  and  the  collection  of  tolls  on  all  projects  operated  by 
the  authority;  and  the  authority  shall  prescribe  such  rules  and  regula¬ 
tions  for  the  method  of  taking  tolls  and  the  employment  and  conduct  of 
toll  takers  and  other  operating  employees  as  the  authority,  in  its 
discretion,  may  deem  necessary. 
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(c)(1)  No  motor  vehicle  shall  be  driven  or  towed  through  a  toll 
collection  facility,  where  appropriate  signs  have  been  erected  to  notify 
traffic  that  it  is  subject  to  the  payment  of  tolls  beyond  such  sign, 
without  payment  of  the  proper  toll.  In  the  event  of  nonpayment  of  the 
proper  toll,  as  evidenced  by  video  or  electronic  recording,  the  regis¬ 
tered  owner  of  such  vehicle  shall  be  liable  to  make  prompt  payment 
to  the  authority  of  the  proper  toll  and  an  administrative  fee  of  up  to 
$25.00  per  violation  to  recover  the  cost  of  collecting  the  toll.  The 
authority  or  its  authorized  agent  shall  provide  notice  to  the  regis¬ 
tered  owner  of  a  vehicle,  and  a  reasonable  time  to  respond  to  such 
notice,  of  the  authority’s  finding  of  a  violation  of  this  subsection.  The 
authority  or  its  authorized  agent  may  provide  subsequent  notices  to 
the  registered  owner  of  a  vehicle  if  such  owner  fails  to  respond  to  the 
initial  notice.  The  administrative  fee  may  increase  with  each  notice, 
provided  that  such  fee  shall  not  exceed  a  cumulative  total  of  $25.00 
per  violation.  Upon  failure  of  the  registered  owner  of  a  vehicle  to  pay 
the  proper  toll  and  administrative  fee  to  the  authority  after  notice 
thereof  and  within  the  time  designated  in  such  notice,  the  authority 
may  proceed  to  seek  collection  of  the  proper  toll  and  the  administra¬ 
tive  fee  as  debts  owing  to  the  authority,  in  such  manner  as  the 
authority  deems  appropriate  and  as  permitted  under  law.  If  the 
authority  finds  multiple  failures  by  a  registered  owner  of  a  vehicle  to 
pay  the  proper  toll  and  administrative  fee  after  notice  thereof  and 
within  the  time  designated  in  such  notices,  the  authority  may  refer 
the  matter  to  the  Office  of  State  Administrative  Hearings.  The  scope 
of  any  hearing  held  by  the  Office  of  State  Administrative  Hearings 
shall  be  limited  to  consideration  of  evidence  relevant  to  a  determina¬ 
tion  of  whether  the  registered  owner  has  failed  to  pay,  after  notice 
thereof  and  within  the  time  designated  in  such  notice,  the  proper  toll 
and  administrative  fee.  The  only  affirmative  defense  that  may  be 
presented  by  the  registered  owner  of  a  vehicle  at  such  a  hearing  is 
theft  of  the  vehicle,  as  evidenced  by  presentation  at  the  hearing  of  a 
copy  of  a  police  report  showing  that  the  vehicle  has  been  reported  to 
the  police  as  stolen  prior  to  the  time  of  the  alleged  violation.  A 
determination  by  the  Office  of  State  Administrative  Hearings  of 
multiple  failures  to  pay  by  a  registered  owner  of  a  vehicle  shall 
subject  such  registered  owner  to  imposition  of,  in  addition  to  any 
unpaid  tolls  and  administrative  fees,  a  civil  monetary  penalty  pay¬ 
able  to  the  authority  of  not  more  than  $70.00  per  violation.  Upon 
failure  by  a  registered  owner  to  pay  to  the  authority,  within  30  days 
of  the  date  of  notice  thereof,  the  amount  determined  by  the  Office  of 
State  Administrative  Hearings  as  due  and  payable  for  multiple 
violations  of  this  subsection,  the  motor  vehicle  registration  of  such 
registered  owner  shall  be  immediately  suspended  by  operation  of  law. 
The  authority  shall  give  notice  to  the  Department  of  Revenue  of  such 
suspension.  Such  suspension  shall  continue  until  the  proper  toll, 
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administrative  fee,  and  civil  monetary  penalty  as  have  been  deter¬ 
mined  by  the  Office  of  State  Administrative  Hearings  are  paid  to  the 
authority  The  authority  may  seek  to  collect  the  debt  owed  through 
setoff  by  the  Department  of  Revenue  under  procedures  set  forth  in 
Article  7  of  Chapter  7  of  Title  48.  Actions  taken  by  the  authority 
under  this  subsection  shall  be  made  in  accordance  with  policies  and 
procedures  approved  by  the  members  of  the  authority 

(2)  The  registered  owner  of  a  vehicle  which  is  observed  being 
driven  or  towed  through  a  toll  collection  facility  without  payment  of 
the  proper  toll  may  avoid  liability  under  this  subsection  by  presenting 
to  the  authority  a  copy  of  a  police  report  showing  that  the  vehicle  had 
been  reported  to  the  police  as  stolen  prior  to  the  time  of  the  alleged 
violation. 

(3)  For  purposes  of  this  subsection,  for  any  vehicle  which  is 
registered  to  an  entity  other  than  a  natural  person,  the  term 
“registered  owner”  shall  be  deemed  to  refer  to  the  natural  person  who 
is  the  operator  of  such  motor  vehicle  at  the  time  of  the  violation  of  this 
subsection,  but  only  if  the  entity  to  which  the  vehicle  is  registered  has 
supplied  to  the  authority,  within  60  days  following  notice  from  the 
authority  or  its  authorized  agent,  information  in  the  possession  of 
such  entity  which  is  sufficient  to  identify  and  give  notice  to  the 
natural  person  who  was  the  operator  of  the  motor  vehicle  at  the  time 
of  the  violation  of  this  subsection. 

(d)  Any  person  who  shall  use  or  attempt  to  use  any  currency  or  coins 
other  than  legal  tender  of  the  United  States  of  America  or  tokens  issued 
by  the  authority  or  who  shall  use  or  attempt  to  use  any  electronic  device 
or  equipment  not  authorized  by  the  authority  in  lieu  of  or  to  avoid 
payment  of  a  toll  shall  be  guilty  of  a  misdemeanor. 

(e)  Any  person,  except  an  authorized  agent  or  employee  of  the 
authority,  who  removes  any  coin  from  the  pavement  or  ground  surface 
within  15  feet  of  a  toll  collection  booth  or  toll  collection  machine,  except 
to  retrieve  coins  the  person  dropped  while  attempting  payment  of  that 
person’s  toll,  shall  be  guilty  of  a  misdemeanor. 

(f)  Any  person  who  enters  without  authorization  or  who  willfully, 
maliciously,  and  forcibly  breaks  into  any  mechanical  or  electronic  toll 
collection  device  of  the  authority  or  appurtenance  thereto  shall  be 
guilty  of  a  misdemeanor. 

(g)  Any  law  enforcement  officer  shall  have  the  authority  to  issue 
citations  for  toll  evasions  if  such  officer  is  a  witness  to  any  of  the 
following  violations: 

(1)  A  person  forcibly  or  fraudulently  passes  a  toll  collection  device 
without  payment  or  refuses  to  pay,  evades,  or  attempts  to  evade  the 
payment  of  such  tolls; 
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(2)  A  person  turns,  or  attempts  to  turn,  a  vehicle  around  on  a 
bridge,  approach,  or  toll  plaza  where  signs  have  been  erected  forbid¬ 
ding  such  turning;  or 

(3)  A  person  refuses  to  pass  through  the  toll  collection  facility  after 
having  come  within  the  area  where  signs  have  been  erected  notifying 
traffic  that  it  is  entering  the  area  where  a  toll  is  collectable  or  where 
vehicles  may  not  turn  around  and  where  vehicles  are  required  to  pass 
through  the  toll  gates  for  the  purposes  of  collecting  tolls. 

(h)  The  authority  may  in  its  discretion  use  such  technology,  including 
but  not  limited  to  automatic  vehicle  license  tag  identification  photog¬ 
raphy  and  video  surveillance,  either  by  electronic  imaging  or  photo¬ 
graphic  copy,  that  it  deems  necessary  to  aid  in  the  collection  of  tolls  and 
enforcement  of  toll  violations.  Such  technology  shall  not  be  used  to 
produce  any  photograph,  microphotograph,  electronic  image,  or  video¬ 
tape  showing  the  identity  of  any  person  in  a  motor  vehicle  except  that 
such  technology  may  be  utilized  for  general  surveillance  of  a  toll 
collection  facility  for  the  security  of  toll  collection  facility  employees. 

(i)  State  and  local  law  enforcement  entities  are  authorized  to  enter 
into  traffic  and  toll  enforcement  agreements  with  the  authority.  Any 
funds  received  by  a  state  law  enforcement  entity  pursuant  to  such  toll 
enforcement  agreement  shall  be  subject  to  annual  appropriations  by 
the  General  Assembly  to  such  law  enforcement  entity  for  the  purpose  of 
performing  its  duties  pursuant  to  such  agreement.  (Ga.  L.  1953, 
Jan.-Feb.  Sess.,  p.  302,  §  8;  Ga.  L.  1972,  p.  179,  §  15;  Code  1933, 
§  95A-1245,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  1979,  p.  1091, 
§  2;  Ga.  L.  1988,  p.  227,  §  5;  Ga.  L.  1993,  p.  366,  §  2;  Ga.  L.  2001,  p. 
1251,  §  1-10;  Ga.  L.  2004,  p.  498,  §  1;  Ga.  L.  2006,  p.  308,  §  1/HB  1190; 
Ga.  L.  2015,  p.  1058,  §  1/SB  125;  Ga.  L.  2018,  p.  152,  §  1/HB  150.) 


The  2015  amendment,  effective  May 
6,  2015,  designated  the  previously  exist¬ 
ing  provisions  of  subsection  (a)  as  para¬ 
graph  (a)(1);  in  paragraph  (a)(1),  in  the 
first  sentence,  inserted  “the  department, 
or  local  governing  authority”,  and  deleted 
“or  acquired”  at  the  end,  added  “in  which 
the  repayment  of  financing  is  the  primary 
or  exclusive  purpose  for  the  exercise  of  the 
toll  power  of  the  authority”  at  the  end  of 


the  last  sentence,  and  added  paragraph 
(a)(2);  and,  in  paragraph  (c)(1),  inserted 
“up  to”  in  the  second  sentence,  added  the 
fourth  and  fifth  sentences,  and  substi¬ 
tuted  “notices”  for  “notice”  in  the  seventh 
sentence. 

The  2018  amendment,  effective  July 
1,  2018,  added  the  next-to-last  sentence  of 
paragraph  (c)(1). 


32-10-65.  Fixing,  revising,  charging,  and  collecting  tolls;  use 
and  disposition  of  tolls  generally. 

The  authority  is  authorized  to  fix,  revise,  charge,  and  collect  tolls  for 
the  use  of  each  project.  Such  tolls  shall  be  so  fixed  and  adjusted  as  to 
carry  out  and  perform  the  terms  and  provisions  of  any  resolution,  trust 
indenture,  or  contract  with  or  for  the  benefit  of  bondholders;  and  such 
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tolls  shall  not  be  subject  to  supervision  or  regulation  by  any  other 
commission,  board,  bureau,  or  agency  of  the  state.  Notwithstanding  any 
provision  of  this  article  to  the  contrary,  if  the  repayment  of  financing  is 
not  the  primary  or  exclusive  purpose  for  the  exercise  of  the  authority’s 
toll  power,  the  authority  shall  not  be  required  to  issue  or  have 
outstanding  bonds  or  other  indebtedness  with  respect  to  a  project  in 
order  to  fix,  revise,  charge,  enforce,  or  collect  tolls  for  such  project.  The 
use  and  disposition  of  tolls  and  revenues  shall  be  subject  to  the 
provisions  of  the  resolution  authorizing  the  issuance  of  such  bonds  or  of 
the  trust  indenture  securing  the  same,  if  there  are  any.  (Ga.  L.  1953, 
Jan.-Feb.  Sess.,  p.  302,  §  33;  Code  1933,  §  95A-1270,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  2015,  p.  1058,  §  2/SB  125;  Ga.  L.  2016,  p.  864, 
§  32/HB  737.) 


The  2015  amendment,  effective  May 
6,  2015,  added  the  third  sentence  in  this 
Code  section. 

The  2016  amendment,  effective  May 


3,  2016,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted 
“with  respect  to”  for  “in  respect  to”  in  the 
third  sentence  of  this  Code  section. 


32-10-65.2.  Annual  reporting. 


The  authority  shall  submit  an  annual  report  to  the  House  Committee 
on  Transportation  and  the  Senate  Transportation  Committee  detailing 
the  amount  of  funds  collected  pursuant  to  the  exercise  of  the  authority’s 
toll  powers  and  how  such  funds  have  been  used  or  disposed  of  by  the 
authority.  (Code  1981,  §  32-10-65.2,  enacted  by  Ga.  L.  2017,  p.  760, 
§  3/SB  183.) 

Effective  date.  —  This  Code  section  administrative  law,  see  69  Mercer  L.  Rev. 
became  effective  July  1,  2017.  15  (2017). 

Law  reviews.  —  For  annual  survey  on 


32-10-68.  Letting  of  contracts  by  competitive  bids. 


All  contracts  of  the  authority  for  the  construction  of  any  project 
authorized  by  this  article  shall  be  let  to  the  reliable  bidder  submitting 
the  lowest  sealed  bid  upon  plans  and  specifications  approved  by  the 
department,  except  as  otherwise  provided  for  projects  authorized  under 
any  provisions  of  Code  Sections  32-2-78  through  32-2-81.  The  proce¬ 
dures  for  letting  such  bids  shall  conform  to  those  prescribed  for  the 
department  in  Code  Sections  32-2-64  through  32-2-72  and  32-2-78 
through  32-2-81.  (Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  302,  §  13;  Code  1933, 
§  95A-1242,  enacted  by  Ga.  L.  1973,  p.  947,  §  1;  Ga.  L.  2017,  p.  760, 
§  4/SB  183.) 

The  2017  amendment,  effective  July  vided  for  projects  authorized  under  any 
1,  2017,  added  “,  except  as  otherwise  pro-  provisions  of  Code  Sections  32-2-78 
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through  32-2-81”  at  the  end  of  the  first  Law  reviews.  —  For  annual  survey  on 
sentence,  and  added  “and  32-2-78  through  administrative  law,  see  69  Mercer  L.  Rev. 
32-2-81”  at  the  end  of  the  second  sentence.  15  (2017). 

32-10-73.  Designation  of  moneys  received  pursuant  to  article  as 
trust  funds. 

All  moneys  received  pursuant  to  the  authority  of  this  article,  whether 
as  proceeds  from  the  sale  of  revenue  bonds  or  as  revenues,  tolls,  and 
earnings,  shall  be  deemed  to  be  trust  funds  to  be  held  and  applied  solely 
as  provided  in  this  article.  The  bondholders  paying  or  entitled  to  receive 
the  benefits  of  such  bonds  shall  have  a  lien  on  all  such  funds  until 
applied  as  provided  for  in  any  resolution  or  trust  indenture  of  the 
authority,  provided  that  revenue  bonds  issued  for  the  use  and  benefit  of 
a  person,  firm,  corporation,  limited  liability  company,  or  other  type  of 
private  entity  shall  be  a  limited  obligation  of  the  authority  and  in  the 
event  of  default,  the  remedies  of  the  bondholders  shall  be  limited  to  the 
funds  identified  in  the  resolution  or  trust  indenture  and  not  the  funds 
held  by  the  authority  as  trust  funds  or  otherwise.  (Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  302,  §  32;  Code  1933,  §  95A-1269,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  2017,  p.  760,  §  5/SB  183.) 

The  2017  amendment,  effective  July  Law  reviews.  —  For  annual  survey  on 
1,  2017,  added  the  proviso  at  the  end  of  administrative  law,  see  69  Mercer  L.  Rev. 
the  second  sentence.  15  (2017). 

32-10-76.  (Effective  until  July  1,  2021.  See  note.)  Grant  pro¬ 
grams;  pilot  program  formation;  factors  to  be  consid¬ 
ered  in  selecting  pilot  projects;  procedures;  eligible 
projects. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Local  government  authority”  and  “state”  mean  the  same  as 
under  49  U.S.C.  Section  5302. 

(2)  “Public-private  project  initiative”  means  a  local  or  regional 
streetcar  project  which  is  proposed  and  advanced  by  a  cooperative 
entity  or  sponsor  that  involves  a  combined  public  and  private  sector 
financing  and  development  structure  which  includes  not  for  profit 
entities. 

(3)  “Streetcar”  includes,  but  is  not  limited  to,  a  rail  transit  vehicle, 
including  a  modern,  antique,  or  reproduction  vehicle,  that  is  designed 
to  fit  the  scale  and  traffic  patterns  of  the  neighborhoods  through 
which  it  travels  and  operates  at  lower  speeds  generally  in  existing 
rights  of  way  through  mixed  traffic,  with  frequent  stops. 

(b)  The  authority  shall  establish  and  implement  a  five-year  grant 
program  to  provide  assistance  to  local  governmental  authorities  as  well 
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as  a  public-private  project  initiative  for  the  capital,  technical,  and 
start-up  costs  of  development  and  expansion  of  streetcar  transportation 
and  attendant  economic  and  community  development  opportunities. 
The  five-year  grant  program  shall  begin  when  funding  becomes  avail¬ 
able  for  such  purposes.  The  five-year  grant  program  may  be  renewed  at 
the  end  of  each  five-year  period,  consistent  with  the  provisions  of  this 
Code  section. 

(c)  The  authority  will  work  closely  with  the  formation  of  a  pilot 
program  and  will  provide  a  state-level  flow  through  point  for  any 
available  federal  funding  or  other  forms  of  financial  and  development 
sources  and  assistance  for  local,  regional,  and  public-private  streetcar 
projects. 

(d)  The  authority  shall  consider  the  following  factors  in  its  selection 
of  projects  that  will  be  implemented  by  this  pilot  program: 

(1)  The  project  is  ripe  for  development,  construction,  and  opera¬ 
tion; 

(2)  The  project  application  demonstrates  strong  local  and  private 
sector  financial  participation  in  the  project; 

(3)  The  project  will  foster  redevelopment  opportunities  adjacent  to 
the  streetcar  line  for  which  assistance  is  being  sought; 

(4)  The  project  includes  the  financial  participation  of  the  private 
owners  of  real  property  abutting  the  streetcar  line,  with  the  exception 
of  owner  occupied  residential  properties,  for  some  of  the  capital  costs 
of  the  project; 

(5)  The  project  application  demonstrates  that  development  or 
redevelopment  agreements  are  in  place  with  respect  to  the  project 
and  land  planning  policies  complimentary  to  the  project  have  been 
adopted  for  land  in  close  proximity  to  the  streetcar  line,  including  the 
availability  of  property  zoned  to  accommodate  mixed  use  develop¬ 
ment  adjacent  to  the  streetcar  line; 

(6)  The  project  application  demonstrates  either  how  redeveloping 
or  new  neighborhoods  on  vacant  or  underutilized  land  will  be 
connected  by  the  project  to  each  other  or  to  major  attractors  in  the 
central  city  where  the  project  will  be  carried  out  or  how  circulator  or 
connector  lines  under  the  project  will  connect  developed  neighbor¬ 
hoods  with  one  another  or  with  the  business  district  in  the  central 
city; 

(7)  The  project  has  demonstrated  desirable  levels  of  local  financial 
and  linking  resources  commitment;  and 

(8)  The  project  may  include,  and  is  encouraged  to  include,  a 
public-private  project  initiative  and  organizational  structure  or  spon¬ 
sor. 
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(e)  The  authority  will  coordinate  with  all  appropriate  metropolitan, 
regional,  and  municipal  planning  and  development  agencies  where 
projects  may  be  pursued  and  will  coordinate  with  the  Atlanta-region 
Transit  Link  “ATL”  Authority  and  appropriate  local  transit  agencies  in 
the  development,  funding,  and  implementation  of  various  streetcar 
projects. 

(f)  In  order  to  receive  grant  assistance  under  this  Code  section,  a 
sponsor  of  a  project  must  submit  to  the  authority  an  application  that 
includes  a  detailed  operating  plan  for  the  streetcar  line  for  which  such 
assistance  is  being  sought,  including  the  frequency  of  service,  hours  of 
operation,  stop  locations,  and  demonstration  of  the  financial  capacity  of 
the  sponsor  to  operate  the  streetcar  line. 

(g)  A  project  for  which  grant  assistance  may  be  provided  under  this 
Code  section  may  include  streetscaping,  signaiization  modifications, 
and  other  modifications  to  the  road  system  or  other  public  rights  of  way 
on  which  the  project  is  to  be  carried  out;  acquisition  of  streetcars;  and 
project  construction,  design,  and  engineering.  (Code  1981,  §  32-10-76, 
enacted  by  Ga.  L.  2006,  p.  498,  §  2/SB  150;  Ga.  L.  2018,  p.  377,  §§  4-4, 
4-13/HB  930.) 

The  2018  amendment,  effective  May  middle  of  subsection  (e);  and,  effective 
3,  2018,  substituted  “Atlanta-region  Tran-  July  1,  2021,  redesignates  this  Code  sec- 
sit  Link  ‘ATL’  Authority”  for  “Georgia  Re-  tion  as  Code  Section  50-39-53. 
gional  Transportation  Authority”  in  the 

Part  2 

Revenue  Bonds 

32-10-107.  Confirmation  and  validation  of  bonds. 

Bonds  of  the  authority  shall  be  confirmed  and  validated  in  accordance 
with  Article  3  of  Chapter  82  of  Title  36,  the  “Revenue  Bond  Law.”  The 
petition  for  validation  shall  also  make  any  person,  firm,  corporation, 
limited  liability  company,  or  other  type  of  private  entity  a  party 
defendant  to  such  action,  if  such  person,  firm,  corporation,  limited 
liability  company,  or  other  type  of  private  entity  has  or  will  contract 
with  the  authority  with  respect  to  the  project  for  which  revenue  bonds 
are  to  be  issued  and  are  sought  to  be  validated.  The  bonds,  when 
validated,  and  the  judgment  of  validation  shall  be  final  and  conclusive 
with  respect  to  the  validity  of  such  bonds  and  against  the  authority  and 
against  all  other  persons  or  entities,  regardless  of  whether  such  persons 
or  entities  were  parties  to  such  validation  proceedings.  (Ga.  L.  1953, 
Jan.-Feb.  Sess.,  p.  302,  §  30;  Code  1933,  §  95A-1267,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  2017,  p.  760,  §  6/SB  183.) 
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The  2017  amendment,  effective  July 
1,  2017,  substituted  the  present  provi¬ 
sions  of  this  Code  section  for  the  former 
provisions,  which  read:  “Bonds  of  the  au¬ 
thority  shall  be  confirmed  and  validated 
in  accordance  with  Article  3  of  Chapter  82 
of  Title  36,  the  ‘Revenue  Bond  Law.’  The 


bonds,  when  validated,  and  the  judgment 
of  validation  shall  be  final  and  conclusive 
with  respect  to  such  bonds  and  against  the 
authority  issuing  the  same.”. 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  69  Mercer  L.  Rev. 
15  (2017). 


32-10-109.  Covenant  with  holders  as  to  tax-exempt  status  of 
authority  property  and  bonds. 


It  is  found,  determined,  and  declared  that  the  creation  of  the 
authority  and  the  carrying  out  of  its  corporate  purpose  are  in  all 
respects  for  the  benefit  of  the  people  of  this  state  and  that  the  authority 
is  an  institution  of  purely  public  charity  and  will  be  performing  an 
essential  governmental  function  in  the  exercise  of  the  power  conferred 
upon  it  by  this  article;  and  this  state  covenants  with  the  holders  of  the 
bonds  that  the  authority  shall  not  be  required  to  pay  any  taxes  or 
assessments  upon  any  of  the  property  acquired  or  leased  by  it  or  under 
its  jurisdiction,  control,  possession,  or  supervision  or  upon  its  activities 
in  the  operation  or  maintenance  of  the  projects  erected  by  it  or  upon  any 
fees,  tolls,  or  other  charges  for  the  use  of  such  projects  or  upon  other 
income  received  by  the  authority  The  bonds  of  the  authority,  their 
transfer,  and  the  income  therefrom  shall  at  all  times  be  exempt  from 
taxation  within  this  state.  The  tax  exemption  provided  for  in  this 
chapter  shall  include  an  exemption  from  sales  and  use  tax  on  property 
purchased  by  the  authority  or  for  use  by  the  authority.  (Ga.  L.  1953, 
Jan.-Feb.  Sess.,  p.  302,  §  28;  Code  1933,  §  95A-1265,  enacted  by  Ga.  L. 
1973,  p.  947,  §  1;  Ga.  L.  2015,  p.  1058,  §  3/SB  125.) 

The  2015  amendment,  effective  May 
6,  2015,  added  the  last  sentence  in  this 
Code  section. 


Part  3 

Transportation  Infrastructure  Bank 

32-10-127.  Loans  and  other  financial  assistance;  determination 
of  eligible  projects. 

(a)  The  bank  may  provide  loans  and  other  financial  assistance  to  a 
government  unit  to  pay  for  all  or  part  of  the  eligible  costs  of  a  qualified 
project.  The  term  of  the  loan  or  other  financial  assistance  shall  not 
exceed  the  useful  life  of  the  project.  The  bank  may  require  the 
government  unit  to  enter  into  a  financing  agreement  in  connection  with 
its  loan  obligation  or  other  financial  assistance.  The  board  shall 
determine  the  form  and  content  of  loan  applications,  financing  agree¬ 
ments,  and  loan  obligations  including  the  term  and  rate  or  rates  of 
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interest  on  a  financing  agreement.  The  terms  and  conditions  of  a  loan 
or  other  financial  assistance  from  federal  accounts  shall  comply  with 
applicable  federal  requirements. 

(b)(1)  The  board  shall  determine  which  projects  are  eligible  projects 
and  then  select  from  among  the  eligible  projects  qualified  projects. 
When  determining  eligibility,  the  board  shall  make  every  effort  to 
balance  any  loans  or  other  financial  assistance  among  all  regions  of 
this  state. 

(2)  Preference  for  loans  may  be  given  to  eligible  projects  in  tier  1 
and  tier  2  counties,  as  defined  in  Code  Section  48-7-40  and  by  the 
Department  of  Community  Affairs. 

(3)  Preference  for  grants  and  other  financial  assistance  may  be 
given  to  eligible  projects  which  have  local  financial  support.  (Code 
1981,  §  32-10-127,  enacted  by  Ga.  L.  2008,  p.  73,  §  2/HB  1019;  Ga.  L. 
2015,  p.  236,  §  6-1/HB  170.) 

The  2015  amendment,  effective  July 
1,  2015,  in  subsection  (b),  designated  the 
previously  existing  provisions  as  para¬ 
graphs  (b)(1)  and  (b)(2),  added  the  second 
sentence  to  paragraph  (b)(1),  substituted 
the  present  provisions  of  paragraph  (b)(2) 
for  “Preference  may  be  given  to  eligible 
projects  which  have  local  financial  sup¬ 
port.”,  and  added  paragraph  (b)(3). 

Editor’s  notes.  —  Ga.  L.  2015,  p.  236, 

§  8-1/HB  170,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Transpor¬ 
tation  Funding  Act  of  2015.’” 

Ga.  L.  2015,  p.  236,  §  8-2/HB  170,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “It  is  the  intention  of  the  General 
Assembly,  subject  to  appropriations  and 


other  constitutional  obligations  of  this 
state,  that  year  to  year  revenue  increases 
be  prioritized  to  fund  education,  transpor¬ 
tation,  and  health  care  in  this  state.” 

Ga.  L.  2015,  p.  236,  §  9-l(b)/HB  170, 
not  codified  by  the  General  Assembly,  pro¬ 
vides:  “Tax,  penalty,  and  interest  liabili¬ 
ties  and  refund  eligibility  for  prior  taxable 
years  shall  not  be  affected  by  the  passage 
of  this  Act  and  shall  continue  to  be  gov¬ 
erned  by  the  provisions  of  Title  48  of  the 
Official  Code  of  Georgia  Annotated  as  it 
existed  immediately  prior  to  the  effective 
date  of  this  Act.” 

Law  reviews.  —  For  article  on  the 
2015  amendment  of  this  Code  section,  see 
32  Ga.  St.  U.L.  Rev.  261  (2015). 


CHAPTER  12 

GEORGIA  COORDINATING  COMMITTEE  FOR  RURAL 
AND  HUMAN  SERVICES  TRANSPORTATION 

Sec. 

32-12-1  through  32-12-6  [Repealed]. 

32-12-1  through  32-12-6. 

Repealed  by  Ga.  L.  2015,  p.  950,  §  1/HB  386,  effective  July  1,  2015. 
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RURAL  AND  HUMAN  SERVICES  TRANSPORTATION  32-12-6 


Editor’s  notes.  —  This  chapter  con¬ 
sisted  of  Code  Sections  32-12-1  through 
32-12-6,  relating  to  Georgia  Coordinating 
Committee  for  Rural  and  Human  Services 


Transportation,  and  was  based  on  Ga.  L. 
2010,  p.  778,  §  4/HB  277;  Ga.  L.  2011,  p. 
705,  §  5-19/HB  214. 
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